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Aliyasanthana Law — A yajiman of an 
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accountable in respect of the monies rea- 
lised by him (Sep) 247 A 


If a junior member of an aliyasan- 
‘chan family acquires property the per- 
sons who assert that it is a joint family 
property have to establish the same 

(Sep) 247 D 


Where a yajman has acquired pro- 
perty while he was a junior member it 
has to be treated as his separate property 
(Sep) 247 C 


Arbitration Act (10 of 1940), Ss. 8, 20 (4) 
— Applicability — Appointment of arbi- 
trator to be by consent of parties. —— Par- 
ties not agreeing — S. 8 applies ~-- Per- 
son to act as arbitrator mentioned in the 
agreement — S. 20 (4) and not S. 8 ap- 








plies (Nov) 309 
—S. 13 — Power of arbitrator to 
award interest (Feb) 37 


S. 17 — Award not made a rule of 
Court — Effect (Jan) 17 B 


S. 20 (4) — See Ibid, S. 8 


——S. 33 — Powers of Court — Appli- 
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—S. 34 — ‘See Arbitration Act (1940), 
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S: 13 (Feb) 37 
S. 47 — Decree-holder in execution 
purchasing some property of judgment- 
debtor — Does not extinguish the recur- 
ring right (Aug) 221 
——S, 64 — See Ibid, O. 38, R. 5 © 


(Nov) 291 B 


S, 92 — A suit for possession of pro- 
“perties belonging to deity against a per- 
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(29 of 1950), 
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son who is not a. trustee does not come 
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Rs. 20,000/- for purposes of court-fee and 
above Rs. 20,000/- for purposes of juris- 
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——-S,. 99 — Appeal —- Interference on 
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S. 100 — Inference of fact from 
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——5, 100 — Findings of. fact — Cannot 
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rent finding of fact — Interference by 
High Court (Oct) 276 A 


——-§, 100 —- A finding that neither any 
notice under O. 38, R. 5 nor the prohi- 
bitory order under O. 21, R. 54, Civil 
P. C. was issued to the defendant is un- 
assailable in second appeal (Nov) 291 A 


~, 100 (1) (b) — Serious error of 
wrocedure — Lack of judicial avproacn 
amounts to — Lonsequentially juagment 
unsustainable (Jul) 205 A 
5S. 136 —- Attachment of property by 
Court outside its local jurisdiction — Non- 
compliance with S. 136 vitiates the at- 
cachment effected and renders the same 
invalid in law (Aor 82 


——-§, 148 — See Houses and Rents — 
Mysore Rent Control Act (1961), S. 21 
(2): ' (Jun) 174 





ao) 151 —- See also Houses and Rents 


—- Mysore Rent Control Act (1961), S. 21 
(2) . (Jun) 174 


~S. 151 — Restoration of appeal dis- 





missed for non-deposit of printing charg- 


} 


G3 
Civil P. C. (conta 


cs -- No limitation prescribed — Doc-. 
trins of laches applies (Mar) 77 
w0, 4, R. 3 — Suit in representative 


Capacity by some of the devotees of a 
deity against alienee of temple property 
-—— Maintainatility (Oct) 280 I 


——O. 6, R. 15 — See Representation of 
the People Act (1951), S. 86 (5) 

(Oct) 261 
——-O. 6, R. 17 — Amendment of plaint 
at the appellate stage (Oct) 280 K 
——O, 9, R. 13 — An application for set- 
ting aside ex parte decree is not render- 
ed unavailable for any reason of its ear- 
lier confirmation or modification by high- 
er Courts (Jun) 154 


——0. 14, R. 1 — Suit for permanent in- 


junction — Averment that plaintiffs were 


owners in possession of suit lands and 
defendant was their agent cultivating 
lands — Questions to be decided 

(Oct) 267 B 


—— L). 20, R. 12 — Mesne profits — Per- 
sons who are not bona fide purchasers 
can be saddled with mesne profits 

- (Jun) 145 F 


——QO, 20, R. 12 — Award of mesne pro- 


fits — Péssession of alienee of aliyasan- 
than family property — Not wrongful 
till set aside — Alienee not accountable 
for mesne profits till then ` 


——Q, 21, R. 1 — Appropriation of pay- 
ments made by jJudgment-debtors 


. (Apr) 86 
——O. 21, R. 2 — Judgment-debtor’s ap- 
plication for certification —- Benefit of 


extended limitation under S. 17 of Limi- 
tation Act, 1963 not available on ground 
of decree-holder’s conduct 


——iO. 21, R. 54 — See Ibid, O. 38, R. 5 

(Nov) 291 B 
O. 21, R. 66 — Proceedings on a 
Holiday — Proceedings of a civil court 
which take place on a holiday are not 
void — It is only an irregularity capable 





of being waived by consent or conduct 
of parties (May) 135 C 
——QO, 21, R. 72 — See Ibid, O. 21, R. 84 
(2) (May) 135 A 


——O, 21, Rr. 84 (2) and 72 — An ex- 
press order dispensing with requirement 


of deposit under R. 84 (1) is not neces- 


sary when purchaser is the decree-hold- 


-- er himself (May) 135 A 
——0, 21, R. 90 — See Limitation Act 
(1908), Art. 166 (May) 135 B 


——0. 21, R. 95 — Delivery of possession 
— Svmbolical possession of purchaser is 
effective delivery within the rule as 
against judgment-debdtor and is enough 
to disrupt his adverse possession 

(May) 118 


(Oct) 268 C. 


(Jul) 188 - 
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Civil P. C. (contd.) 
O. 21, R. 98 — See Ibid. O. 21. R. 103 
(Mar) 73 
——O. 21, R. 103 — Suit for possession 
and title under O. 21, R, 103 — Cannot _ 
be regarded as continuation of proceed- 
ings under O. 21, R.. 98 filed for removal 
of obstruction (Mar) 73 - 


——O. 22, R. 3 (read with R. 11) — One 
decree against two defendants separately 
— Common appeal — Death of one de- 
fendant — Abatement (Aug) 223 


——0. 22, R. 4 — Abatement of appeal 
— Death ‘of one of respondents 





(Dec) 322 
enh, 38, R. 5 and O. 21, R. 54 — Pro- 
visions relating to. attachment . before 
judgment are mandatory (Nov) 291 B 


——O. 39, R. 1 — Grant of temporary in- 
junction against defendant —- Defendant 
found to be in possession of land — Dis- 
missal of suit — Suit by defendant — 
Temporary injunction if can þe granted 

l (Jul) 189 
O. 41, R. 22 — See Motor Vehicles 
Act (1939), S. 110-D (Dec) 335 B 


O. 41, R. 27 — Appeal against decree | 
of eviction — Additional evidence to 
show that need of landlord is no longer 
subsisting would be admissible 

(Nov) 317 


Constitution of India, Art. 226 — Laches 








- —-lismissal of petition on ground of 


(Dee) 352 


re 254 — See Tamil Nadu Aliyasan- 
thana Act (1949), S. 36 (Nov) 299 (FB) 
Art, 299 (1) —- See Contract Act 
(1872), S. 70 (Dec) 333 A 


Contract Act (9 of 1872), S. 16 — Undue 
influence —— Gift of unconscionable na- 
ture — Burden lies upon donee to prove 
absence of undue influence (Dec) 338 B 


mS, 16 — Applicability — It is not ne- 
cessary that person in position to domi- 
nate must himself be benefited 

(Dec) 336 c 


-—S, 25 (3) -— Promissory note execut- 
ed by .Christian in respect of debts of his 
deceased father —- No .pious obligation 
exists —- Debt is not enforceable with- 








-out proof of other consideration 


(Jul) 203 A 


S. 70 — Agreement void for non- 
compliance with Article 299 (1} of the 
Constitution —- Person deriving benefit 
under the agreement — ïs- liable to 
make compensation for the benefit he 
has derived (Dec) 333 A 


——~S, 70 — Person standing as surety 
and not deriving any benefit under the 
transaction — Claim against such per- 
son under S. 70, not maintainable 

(Dec) 333 B 
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Contract Act {contd.) 
——5S, 188 — See Civil P. C, (1908). Sec- 
tion 100 (Jul) 195 


co- OPERATIVE SOCIETIES 


—Mysore Co-operative Societies Act (11 
of 1959), S. 70 —- A. dispute between a 
society and its past employee about his: 
dismissal is not a dispute ‘touching the 
. constitution, management or business of 
the society’ within meaning of this sec- 
tion , (Mar) 68 


COURT-FEES AND SUITS 
VALUATIONS 


—Mysore Court-Fees and Suits Valua- 
tion Act (16 of 1958), S. 26 (c)— See Civil 
P. C. (1908), 5. 96 (Nov) 308 





Criminal Procedure Code 6 of 1858), 
S. 145 — Civil Court’s power to grant in- 
junction against receiver (Jul) 190 A 
Easements Act (5 of 1882), S. 1 — Ease- 
ment of right of way — Land originally 
from Hyderabad falling in Mysore State 
— Easements Act not applied to erst- 





while Hyderabad State — Principles of 
Act l (Jun) 151 A 

S. 7 — Right of riparian owner js 
not required to be prescribed for as in 
the case of an easement (Jun) 171 A 
——S. 7 — Riparian owner (Jun) 171 B 
——S. 15 — Right of way — Person 


using “Sarband” as path for over thirty 
years — He had perfected his right 
(Jun) 151 B 


S. 15 — Right of way —— User as of 
right — Can be presumed from long and 
consistent user (Sep) 254 


——5§. 33 — Right of way over “Sar- 
band” owned by Government — Suit 
against individual party who obstructed 
easement right —- Government is not a 
necessary party (Jun) 151 B 


Emergency Risks (Goods) Insurance Act 
(62 of 1962), S. 8 (1) — Action under can 
be taken after expiry. of Act for offence 
committed when Act was in force- 
(Sep) 256 


Evidence — Appreciation of — Trial 
Courts advantage of observing demean- 
our of witnesses Appellate Court 
should not lightly interfere with 

(Jul) 205 B 


Evidence Act (1 of 1872), Ss. 11 and 21 — 
A statement made by a person in a docu- 
ment can be used as admission against 
him even though the document may not 
have been sent to the addressee 

(Oct) 280 B- 
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Evidence Act (contd.) 
——5S. 17 — See Ibid, S. 21 (Oct) 280 C 
——5S, 21 — See also Ibid, S. li 

(Oct) 280 B 
Ss. 21 and 145 — A party producing 
a document: containing admissions by the 





opponent can use it as evidence without . 


drawing in cross-examination the atten- 
tion of the opponent to these admissions 


(Oct) 280 C 
Ss. 21 and 31 — Statements made 
by a party in a document against his 
own interests — Use of (Oct) 280 D 
——S. 21 — No doubt an admission is 
not conclusive but unless it is suitably 
explained by the party making it or 


bound by it, it will have to be used 





against him (Oct) 280 E. 
S. 31 — See Ibid, S. 21 (Oct) 280 D 
——S. 32 — See Ibid, S. 21 (Oct) 280 € 


—-—5S, 91 — See Registration Act (1908), 
5. 49 (Feb) 40 A 
—-—Ss, 101- 104 — See Hindu Law — Re- 
ligious endowments (Jul) 207 


S. 112 — The birth of a child on 
the 240th day after sexual intercourse is 





not unnatural (Jul) 178 B 
——S. 114 — Regularity of registration 
proceedings — That a document is regis- 
tered does not raise- presumption that 
Registrar must have read it out to the 
executant (Dec) 338 A 
—r—S. 116 — An agent or representa- 


tive of the tenant cannot deny the title 
of the landlord (Jun) 145 D 
——5, 145 — See Ibid, S. 21 

-~ (Oct) 280 C 
General Clauses Act (10 of 1897), S. 10 — 
See Representation of the People Act 
(1951), S. 81 (Mar) 78° 


HIGH COURT RULES AND ORDERS 


—Mysore High Court Rules (1959), Chap. 
XIV, R. 23 — See Civil P. C. (1908), Sec- 





tion 151 (Mar) 77 
Chap. XIV, R. 24 — See Civil P. C. 
(1808), S. 151 {Mar) 77 


Hindu Law — Adoption — Proof — Onus 


— Statutory presumption under S. 16, 
Hindu Adoptions and Maintenance Act, 
1956 —~ Availability (Sep) 245 





Joint Family Property — Property 
Standing in the name of a junior copar- 
cener can be held to be joint family pro- ` 
perty if it is proved that the property 
was purchased out of family funds 
(May) 113 A 


Partition — Mitakshara — Son is 
entitled to sue for partition of joint family 
property without consent of his father 
who continues to remain joint (Jan) 4 
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“Hindu Law (contd.) 
Religious endowment — See also | 
(1) Civil P. C. (1908), O. 1, R. 8 








(Oct) 280 I 

(2) Limitation Act (1908), Art. 134-A 

{Oct) 280 J 

_.—— Religious endowments — Debutter 

property — Alienation — Permanent 
lease when binding on deity 

(Jul) 207 

Religicus endowment — A property 





would not cease to be public trust by 
payment of Municipal assessment only 
because no steps had been taken to claim 
exemption (Oct) 280 F 


Religious endowment —— Pujari is 
not a shebait or Dharmadarshi — He can- 








mot alienate the property of religious 
trust (Oct) 280 G 
Religious endowment — Direct evi- 


dence of dedication of property not avail- 
able —- Matters to be proved tn establish 
dedication indicated (Oct) 280 L 
Hindu Marriage Act (25 of 1955), S. 4 (1) 
(b) — See Ibid, 5. 29 (2) (Mar) 69 A 
——S, 5 — See Ibid, 5. 29 (2) 
(Mar) 69 A 

——S, 7 — See Ibid, S, 29 (2) 
(Mar) 69 A 
——S, 9 (2), S. 12 (1) (d) and 5. 12 (2) (b) 
(ii) — S. 12 (2) (b) (ii) does not prescribe 
period of limitation but time limit be- 
yond which grourd under S. 12 (1) (d) 
would be non-available (Jui) 178 A 


——Ss. 12 (1) (d) and 12 (2) (b) (ii) — 
See Ibic, S. 9 (2) (Jul) 178 A 


S, 25 — When a marriage is dissolv- 
ed under S, 10 of the Madras Aliyasan- 
thana Act alimony cannot be granted by 
involving this section (Mar) 69 B 


Ss. 29 (2), 5, 7 and 4 (1) (b) — Pro- 
visions regarding dissolution of marriage 
contained in Madras Aliyasanthana Act 
are not affected by 1955 Act 

l (Mar) 69 A 


Hindu Succession Act (20 of 1956), S. 6. 
Proviso, Expln. 2 — Widow’s claim to 
share in father-in-law’s property is not 
barred merely because she has filed a 
partition suit against him before his 
death (May) 113 B 


——-S. 9 — See Ibid, 5. 15 (May) 142 


S. 14 — See also Tamil Nadu Aliya- 
santhana Act (1949), 5. 36 , 

l (Nov) 299 (EFB) 
-—-S, 14 — Sole surviving coparcener 
dying in 1941 — Widow dying in 1961 — 
Her limited interest stood enlarged into 
full estate by virtue of S. 14 — Her 














daughter held entitled to inherit the 
same (Jan) 1 A 

S, 14 (1) — Property settled on 
widow in recognition of her right to 


maintenance from joint family property 


Hindu Succession Act (conid.) 

— Widow if can alienate the prcperty 
(Mar) 86 

S. 15 — Where a Hindu female dies 

issueless and intestate. the property in- 

herited from her parents devolves on 

heirs of her father (May) 142 


S. 16 — See Ibid, S. 15 (May) 142 


Hindu Women’s Rights to Property Act 
(18 of 1937), S. 3 —- See Hindu Succes- 
sion Act (1956), S. 14 (Jan) 1 A 


——S, T — Act if applies to agricultural 
lands in Coorg a Commissioners pro- 
vince {Jan} 1 B 


HOUSES AND RENTS 


—Mysore Rent Control Act (22 of 1961), 
S. 3 (R) — “Tenant” — Inclusive part of 
definition — Refers only to residential 
premises —- Heirs or successors of de- 
ceased tenant of business premises are 

not tenants within the meaning of 
(Sep) 228 A 

-——S. 21 (1) (h) — See Ibid, S. 45 
(Jan) 16 A 
——S. 21 (1) (P) — Eviction application 
-—— Convenience of tenant having his own 
house —- No ground for resisting appli- 
cation (May) 139 


S. 21 (2) — The court has no power 
either under S. 148 or S. 151 of the Civil 
P. C. (1908), to extend the period statn- 
torily fixed under this section for mak- 
ing a payment of deposit (Jun) .174 
-——-Ss. 27, 28 — Right of tenant evicted: 
under Cl. (g) to 5. 21 (1) to accommoda- 
tion in the reconstructed building — Na- 
ture of (Dec) 324 B 
Ss. 27. 28 — Right of evicted tenant 
to accommodation in reconstructed build- 
ing — Not defeated (Dec) 324 C 


Ss. 27, 28 — Tenant evicted for pur- 
pose of demolition and reconstruction is 
entitled to the area and place that was 
in his occupation before eviction 
{Dec) 324 D 
———5. 28 — See also Ibid, S. 27. 
(Dec) 324 B, C, D 
-—--5, 28 — Right of tenant evicted for- 
purpose of demolition and erection of 























new building to occupy tenements in 
newly erected building — Enforcement 
of — Proper forum (Dec) 324 A 

S. 29 — Application for summary 
eviction under — Jurisdiction of Court 
to make order (Jan) 16 B 

S. 43 (3) — Examination of applicant 
-— Condition (May) 129 
——95, 45 — Question as to tenancy rais- 


ed in former eviction proceedings — Ap- 
peal succeeding on another ground — 
Issue can be raised in subsequent evic- 
tion proceedings (Jan) 16 A 
———-5, 50 — See Ibid, S. 45 (Jan) 16 A 


og 
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‘ Houses and Rents — Mysore Rent Con- 
trol Act (contd.) i 
S. 51 — Continuation of proceedings 
— Legal representatives of deceased ten- 





ant impleaded Be ce my tt a Se, 
‘+hin the definition of “Tenant” 
fall within the nye B 


Ba 





Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950) j 
See under Tenancy Laws, 


Land Acquisition Act (1 of 1894), S. 5-A 
(2) — Person filing ‘objection. after the 
date specified in preliminary notification 
is not an “objector” , (Feb) 44 


— S. 9 — See Ibid, S. 25 (1) and (2) ` 
(Jan) 22 


B 
—sȘ 12 (2) and (1) — See Ibid. S. 18 (2) 
. (Jan) 22 A 

—— S, 18 — See also Ibid, S. 25 (1) and 
(2) (Jan) 22 B 


> 


S. 18 — The Court has no: power to 
award compensation in excess of what 
was claimed before Land Acquisition 
Officer, except perhaps when the case 
falls under S. 25 (2) of the Act 

(Feb) 62 D 
——-S. 18 — The Court has no power to 
entertain an application under S. 49 (1) 
for the first time in reference under the 








section (Feb) 62 E 

Ss. 18 (2), 12 (2) and (1) — Petition 
for reference by claimants — Limitation 
— Starting point (Jan) 22 A 





S. 18 (3) (a) and (b) (as amended by 
Mysore Act 17 of 1961) — Application 
for making reference — Limitation — 
Starting point (Jun) 161 


-—S, 23 — Market value — Determina- 
tion — Capitalisation method — When ta 





be adopted (Jan) 25 A 
S. 23 — Dry and wet lands — Com- 

pensation — Determination of 
(Jan) 25 B 


ee g Acquisition of Agricultural 
Land in highly developed urban locality 


— Assessment of compensation -—- Prin-- 


ciples (May) 121 
——S, 23 — Compensation for garden 
land — Market value — Potentialities 


must be taken into consideration 

, (Jun) 175 A 
S. 23 (3) — Building injuriously af- 
fected by acquisition — Compensation — 
Determination of (Feb) 62 B 


——S. 23 (3) — Compensation for sever- 
ance of a land will be depreciation in 
the value of remaining area. (Obiter) 

l (Feb) 62 C 
——S, 23 (4) — The claim under the 
clause has relevance to diminution of 
profit from a business resulted because 
of acquisition (Feb) 62 A 





Land Acquisition Act (contd.) 
SS, 25 (1) and (2), 18 and 9 — Re- 
ference for enhanced compensation — 


» Service of notice under 5. 9 not esta- 





blished — Effect of (Jan) 22 B 

95 (1) — Limit of compensation 

‘awardable by Civil Court on reference | 
(Jun) 175 B 

mS, 34 — Payment of interest on com- 

' pensation amount (Jan) 13 
Limitation Act (9 of 1908), Arts. 134-A 


and 144 — Part of a property belonging 
to religious endowment transferred by 
its manager as his own — Suit for pos- 
session — Art. 134-A and not Art. 144 ap- 
plies . - (Oct) 280 J 
-Art 14] — Alienation of property by 
Hindu widow — Reversioner must file 
suit within 12 years from death of widow 
if he elects to treat the sale as a nullity 
(Feb) 58 B 
-Art 144 — See (1) Ibid, Art. 134-A 


ao _ (Oct) 280 J 
(2) Civil P. C. (1908), O. 21, R. 95 
(May) 118 
~——~-Art 166 — Application for setting 
aside court-sale — Time for filing ap- 
plication when begins to run 
(May) 135 B 


Limitation Act (36 of 1963), S. 5 — Delay 
in.filing appeal — Condonation — Exist- 
ence of contrary decisions of High Court 


is a good ground (Sep) 234 B 
S, 6 — See Ibid, S. 12 (Feb) 50 
——, § — See Ibid, S. 12 (Feb) 50 
9, 12 — Limitation for filing suit 


after attaining majority — Three years 
period must be counted from the date of 
cessation of minority and not from the 
date.of attaining majority (Feb) 50 


———§, 12 — Expln. — ‘Time requisite for 
obtaining copy’ includes time taken by 
Court in preparing decree or order be- 
fore application for copy (Jul) 202 


———-§, 12 Explanation — Period of limi- 
tation for appeal — Computation — Ex- 
planation does not envisage two periods 
of exclusion (Sep) 234°A 


Arts, 64 and 65 —-. Decree-holder 
against mortgagor getting only paper 
delivery and not actual possession from 
mortgagee.— Mortgagee’s possession must 
be held to be adverse to decree-holder 
a (Jan) 28 C 
———_Art, 137 — See Land Acquisition Act 
(1894), 5. 18 (3) (a) and (b) ` (Jun) 161 


Mohomedan Law — Validity of wakf.— 
A wakf is not void or bad because some 
benefit has been reserved in favour of the 
person who makes the wakf or some other 
individuals: (Jun) 145 B 


Monopolies and Restrictive Trade Prac- 
tices Act (54.o0f 1969), 5. 2 (v) and (d) — 
See Ibid, 5. 23 (1) (Apr) 85 A 
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Monopolies and Restrictive Trade Practi- 
ces Act (contd.) 

S. 20 — See Ibid, S, 23 (1) 

——S. 21-A — Case of merger or amal- 

gamation is not covered by S. 21 so as to 





require previous approval of the Central: 


Government (Apr) 95 B 


S. 23 (1) — Section does not apply te 
amalgamation or merger of undertaking 
which is not an “undertaking” -as defined 
in the Act (Apr) 95 A 
Motor Vehicles ‘Act (4 of 1939), S. 45 (1) 
— R. T. A. which granted a permit can- 
not reject application for renewal on 
ground that the grant of original permit 
was without jurisdiction (Mar) 71 


S. 60 (1) — Suspension of. permit — 
Affording opportunity to permit holder to 
give his explanation before suspending 
permit is necessary (May) 140 
——S. 78 and Sch. 10, R. 4 (a) and Sch. 11, 
R. 2 — Infraction of traffic rules justifies 
the conclusion of rashness and negligence 
on the part of driver (Feb) 48 B 
——S. 94 (1) — Transfer of insured vehi- 
cle without transfer of policy — Accident 
— Liability of insurer in respect of third 
party (Dec) 350 A 


——S. 95 (2) (da) — Liability of insurer 
for damage to property of third party — 
Extent 











surer jis liable to pay compensation even 
if accident occurs when bus is plying on 
road not covered by route menticned in 


permit (Dec) 335 
——S. 96 (2) — See Ibid, S. 110-D 
(Apr) 107 


——S, 110-A — The applicant in filling 
Form No. 92 prescribed by the Mysore 
Motor Accidents Claims Tribunal Rules 
(1963), need not state against Column No. 
22 that the accident was due to rash and 
negligent driving of the respondent 

(Jan) 10 A 
. 110-A: — Provisions of Order 7, 
Rules 1 and 11 of Civil P. C. do not apply 
to proceedings under this section 


eal 





(Jan) 10 B 

Ss. 110-A, 116 — Conviction of driver 

on admission of guilt — Driver not exa- 
mined before Tribunal — Tribunal can 
attribute accident to rash driving 
(Jun) 162 A 


——S. 110-A — Accident — Vicarious lia- 
bility of owner — When arises 

(Jun) 162 B 

S. 11909-A — Anwplication of claims þe- 
fore Tribunal —- Limitation for 

(Jun) 162 C 








income — When can be awarded 
(Jun) 162 D 
——S. 110-A — Rash and negligent act 
of driver causing ceath of passenger 
(Aug) 213°B 


(Nov) 319. ° 
S. 96 — Liability of insurer — In- . 


S. 110-A — Damages for loss of future ' 


Motor Vehicles Act (contd.) 
5. 110-A (3), Proviso — Condonation 
of delay — Sufficient cause (Fet) 48 A 


S. 110-A (3), Proviso Sufficient 
cause for not making application within 
period of 60 days (Aug) 213 A 
S. 110-B — Motor accident — Claim . 
for compensation — Negligence — Bur- 
den to prove lies on claimant (Sev) 240 
Ss. 110-C, 110-D — Aprlicabilit of 
Order 41, Rule 22, Civil P. C, — No eee 
objection can be filed (Aug) 213 € 


——S. 110-C (2-A) — Defences — Open 
to the Insurer — Section does not operate 
retrospectively (Nov) €20 A 


S. 110-C (2-A) — Collusion between 
owner and claimant — Owner's remain- 
Ing ex parte in an insurer’s apseal against 
award of Tribunal does not necessarily 
lead to an inference of collusion: 








ennai, 











(Nov) 320 B 
——S, 110-D — See: also Ibid, S. 110-c 
(Aug) 213 Cc 
—5S. 110-D — Grounds in a rpeal 
(Apr) 107 
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S. 110-D — Cross-objecticns in ap- 
peals under section are not maintairable 
(Dec) 335 
——S. 116 — See also Ibid, S. 110-A 
. (Jun) 162 A 
—S. 116 — Driving recklessly — Driy- 
ing a vehicle in contravention of Regula-- 
tion 4 is rash and negligent. (Nov) 314 A 
Sch. X, Reg. 4 — See Ibid S, 115 
(Tov) 314 A 
——Sch. 10, R. 4 (a) — See Ibid. S. 78 
Feb) 48 B 
Sch. II, R. 2 — See-Ibid, S 78 
(Feb) 48 B 











MUNICIPALITIES 


—Mysore City Municipalities Act (7 of 
1933), S. 64 — See Hindu Law — Religi- 
ous endowment (Oct) 280 F 


—Mysore Municipalities Act (22 of 1964), 
S. 320 — Power to transfer an employee 


‘ cannot be made to depend on szeps being 
first taken under Section 323 


(Jan) 21 





Mysore Cinemas (Regulation) Act (23 of 
1964), 5. 10 — Appeal against refusal of 
license —- On holding the refusal to be 
wrong nothing restrains the Appellate 
Authority from quashing’ licens= granted 
to rival applicant (Jul) 183 


Mysore Civil Courts Act (21 of 1964), S. 28 
— Vacation District Judge — Jtrisdiction 
of, during summer vacation (Jul) 197 


Mysore City Municipalities Act (7 of 1933) 
See Municipalities. » g 
c 
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Mysore Co-operative Societies Act ar of 
1959) 
See under Co-operative godeties; 


Mysore Court-fees and Suits Valuation 
Act (16 of 1958) 


tions. 


Mysore High Court Act (5 of 1962), S. 7 
— Reference of questions by Division 
Bench to Full Bench — Merits of the 
order of reference can be considered by 
Full Bench (Apr) 87-A (FB) 


——-S, 7 — Order of reference to Full 


Bench — Earlier Bench decision on point 


existing — Propriety of reference 

(Apr) 87. B (FB) 
S. 7 — Reference to F. B. by D. B. 
for reconsideration of earlier decision — 


Reference is valid though reasons are not 
formulated (Nov) 296 (FB) 


Mysore High Court Rules (1959) 
See under High Court Rules 
Orders. 


Mysore irrigation Act (16 of 1965), s. 15 
(D — Notification under must clearly 
state the area where the field channels 
are proposed to be constructed 

' (Jan) 32 A 


——S, 15 (2) — The precise.extent, boun- 





and 


dary and measurements of land required: 


for construction of field channels have to 
_ be given in the notification under sub- 
section (2) (Jan) 32 B 


Mysore Land Reforms Act (10 of 1961) 
See under Tenancy Laws. 


Mysore Motor Vehicles Rules (1963), 
R. 128 — See Motor Vehicles Act (1939), 
S. 45 (1) ‘(Mar) 71 


Mysore Municipalities Act (22 of 1964) 
See under Municipalities. 


Mysore Religious and Charitable Institu- 
tions Act (7 of .1927), S. 41 (4) — Rules 
framed under Rules 4 and 5 — Rule 4 or 
5, read with Section 41 (4) does not em- 
power the authorities to levy and collect 
any contribution or demand any amount 
as ‘reserve’ from income of Muzrai In- 


stitution (Apr) 108 
——Rules under Rule 4 -- See Ibid, Sec- 
tion 41 (4) (Apr) 108 
———Rules under R. 5 — See Ibid, S. 41 (4) 

(Apr) 108 


Mysore Rent Control Act (22 of 1961) 
See under Houses and Rents, 


Mysore Stamp Act (34 of 1957) 
See under Stamp Duty. 


Mysore Stamp Rules, 1958 
ica under Stamp Duty. 


less... 


See under Court-fees and Suits Valua- 


Mysore Tenancy Act (13 of 1952) 
See under Tenancy Laws. 


‘Precedent — Earlier decision of Division 


Bench — Binding nature of (Sep) 247 B 


Registration Act (16 of 1908), S. 17 — See 
T. P. Act (1882), S. 59 (Nov) 310 


——S. 28 — Registration of - document 
covering some of the properties within 
jurisdiction of sub-registrar — Effect 

(Jun) 145A 
——Ss, 47, 75 (3) — Section 47 and sub- . 
s. (3) of S. 75 deal with two independent 
topics and one does not execs the ope- 
ration of the other ` (Oct).276 B- 
——Ss, 47; 49 — Sale deed edecatad first, 
when registered, prevails over subsequent 
sale deeds in respect of same property 

(Oct) 276 C 
an 49 — See also Ibid, S. 47 

(Oct) 276 C 

——§. 49 — Unregistered lease for a term 
exceeding one year — Admission of évi- 


dence (Feb) 40 A 
——S, 75 (3) — See Ibid, S. 47. 
(Oct) 276 B 


feranu toi of the People Act (43 of | 


1951), Ss. 81, 85 — Election petition 
—- Period of limitation expiring dur-. 
ing vacation — Petitioner if can claim 
benefit of Section 10 of General Clauses 
Act ‘ (Mar) 78 


-—-5. 83 (1) (a) — See Ibid, S. 86 (5) 
(Oct) 261 
-——-Ss. 83 (1) (2) and 86 (5) as amended 
by Act 47 of 1966 —— Election petition — 
Contents of — Liability to be struck off 
for want of material facts and/or parti- 
culars (Oct) 271 C 


S. 85 — See Ibid, S. 81 (Mar) 78 


——S, 86 (5) — See also Ibid, S. 83 (1) (2) 

(Oct) 271 C 

Ss. 86 (5), 83 (1) (a) -— Election peti- 
tion — Amendment of — Principles 

(Oct) 261 


~—5. 97 — Proviso — Mandatory condi-~ 
tions of — Plea of recrimination by re- 
turned candidate not available where 
prescribed conditions are not fulfilled 


eee. 123 (3) — Corrupt practice langu- 


age is not exploiting appeal to 
(Oct) 271 B 


S. 123 (4) — Corrupt practicé — Cri- 
ticism of public or political activities is 
not (Oct) 271 D 


Specific Relief Act (47 of 1963), S. 6 — 
See Criminal P, C. (1898), S. 145 











(Jul) 190 A’ 
sS: 34 — See Criminal P. C. (1898), - 
S. 145 (Jul) 190 A 
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i ` STAMP DUTY 


—Mysore Stamp Act (34 of 1957), S. 2 (1) 
(n), Art. 34 (b), Art. 47 — Deed Construc- 
tion — Held: Document under conside- 
‘ration was liable to be stamped as a mort- 
gage deed under Article 34 (b) and not 
as security under Art. 47 (Apr) 105 (FB) 
——S. 72 — Mysore Stamp Rules (1958), 
Rule 4 (3) — Grant of license to stamp 
vendors — Condition to execute agree- 
ment not to do any other business 
Board Standing Order No. 77 (iii) of Mad- 
` ras Stamp Manual has no application . 
i (Jan) 11 

Sch., Art. 34 (b) — See Ibid, S. 2 (1) 
' (a) : 7 (Apr) 105 (FB) 
——8Sch., Art. 47 — See Ibid, S. 2 (1) (n) 
f {Apr) 105 (FB) 


—Mysore Stamp Rules (1958), R., 4 (3) — 
See Stamp Duty — Mysore Stamp Act 
1957), 5, 72 (Jan) 11 


—s 








Succession Act (39 of 1925), S. 74 — Will 
Construction of — A will to be genuine 


must express mind of testator (Sep) 238 


Tamil Nadu Aliyasanthana Act (9 of 1949), 
S. 4 — See Hincu Marriage Act (1955); 
-$, 29 (2) (Mar) 69 A 

——S. 8 — See Hindu Marriage Act 
(1955), S. 29 (2) 

— 5. 10 — See . : 
(1) Hindu -Marriage Act (1955), S. 25- 

Mar) 69 B 

(2) Hindu Marriage Act (1955), S. 29 (2) 

' (Mar) 69 A 


——S, 28. — See Aliyasanthana Law 


(Sep) 247 A 


— 


——S, 29 — Interpretation Section 
does not totally nullify transactions re- 
ferred to in it (Oct) 268 B 
S, 35 — See Ibid, S. 36 
(Nov) 299 (FB) 
S. 36 — Nissanthathi Kavaru — Life 
interest of a female who is a nissanthathi 
kavaru does not become absolute by vir- 
tue of Section 14, Hindu Succession Act 
and hence cannot be bequeathed by a 
will (Nov) 299 (FB) 
-——5S, 36 (5) — Partition decree creating 
a charge for payment of mesne profits on 








share allotted to nissanthathi kavaru can-., - 
- not operate beyond lifetime of the per- - 


son constituting nissanthathi kavaru 
A (Sep) 230 


Tamil Nadu General Clauses Act (1 of 
1867), S. 15 — See Tamil Nadu Public 
Health Act (1939), S. 89 (1) (Jul) 186A 


Tamil Nadu Public Health Act (3 of 1939), 
——§. 89 (1) — Amendment to notifica- 
tion — Amending notification would be 


valid only if it is issued within time limit 


(Mar) 69 A | 


T. N. Public Health Act (contd.) 

provided for issuance of original notifica- 
tion . (Jul) 186A 
—--S. 90 (1) — Approval of Director of 
Public Health or Town Planning -~ It 


‘cannot cure invalidity in notification: 


(Jul) 186 B 
TENANCY LAWS h 


—Bombay Pargana and Kulkarni Watans 
Abolition Act (60 of 1950), S. 3 (3), Pro- 
viso — Resumption of watan land: 

- (Apr) 98 A (FB) 
——S. 4 — ‘Regrant’ has to be to the per- 
son from whom the lands have been re- 
sumed (Apr) 98 B (FB) 


—Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), S. 47 (1) — See 
T. P. Act (1882), S. 53-A (Nov) 307 


—Mysore Land Reforms Act (10 of 1962), 
Ð. 8 — Scope of — Subsisting leases con- 
tinue unaffected despite subsisting leases 
land being’ resumed. — (Sep) 244 
——S.. 14 (1) (5), 5. 116 — Resumption of 
Land — Certificate by Court under S. 14 
(1) — Application by Landlord under 
Section 14 (5) for delivery of possession 
— Execution of order — Notice to the 
tenant necessary (May) 134 
S. 16 (1) — S.-16 (1) and the Proviso 





‘thereto are not applicable to cases of re- 


sumption arising in the Bombay area 

, (Feb) 47 
Ss. 22 (1) and 42 — Due date for pay- 
ment of rent — Limitation to recover 
rent — Starting point (Feb) 52 > 
—-—5S. 42 — See Ibid, S. 22 (1) (Feb) 52 


—S. 112 (b) — See Ibid, S. 132 
b) 34 


: (Fe 

——S. 116 — See Ibid, S. 14 (1) (5) | 
; (May) 134 

Ss. 182, 133 (2), 112 (b) (as amended 
by Mysore Act 6 of 1970) — Effect of re- 
trospective amendment — Jurisdiction of 
Civil Court to decide the question whe- 
ther a person is a tenant or not (Feb) 34 
Ss. 133 and 134 — Court or Tribunal 
to whom reference is made cannot go 
behind the order of reference (Oct) 267A 
—S. 133 (2) — See Ibid, S. 132(Feb) 34 
——S. 134 — See Ibid, S. 133 (Oct) 267 A 


—Mysore Tenancy Act (13 of 1952), S. 5 
— See T, P. Act (1882), S. 111 (f) © 
(Feb) 40B ` 














Tort — Vicarious liability — Vehicle 
owned by Corporation — Whether Corpo- 
ration is vicariously liable for driver's 
rash and negligent driving (Nov) 314 B 


Wrongful detention of goods — Liabi~ 
lity for —- Measure of damages 
(Feb) 55 


Trade and Merchandise Marks Act (43 of 
1958), S. 105 — Decision given in an ear- 





P 


S5. 47 


T 
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Trade and Merchandise Marks Act 

. (contd.) 
lier proceeding between the same parties 
with regard to the registration of trade 
mark operates as res judicata in a pro- 
ceeding under S. 105 (Mar) 74 


Transfer of Property Act (4 of 1882), S. 48 


_-- See Registration Act (1908), S. 47 


(Oct) 276 C 


= 52 — Object of — Prevents trans- 
feree from operating adversely to 


the 
interest declared by the decree 
(May) 131 A 
——§5, 58-A — Part performance — Plea 
of (Nov) 307 
——-§, 54 — See Registration Act (1908), 
l ` (Oct) 276C 
S. 55 (1) @) — A decree for specific 
performance directing execution of sale- 
deed implies liability to deliver posses- 
sion ' (May) 131 B 
——Ss, 58 and 65 — Mortgagee if can 
deny mortgagor’s title to mortgage the 
property unas pendency of mortgage 
(Jan) 28 A 


——§, 59 — Eauitable mortgage — - Re- 
gistration of memo accompanying deposit 
of title deeds (Nov) 310 
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Transfer of Property Act (contd.) 
——5. 60 — Redemption — Person claim- 
ing under paramount title getting only 
paper delivery — Mortgagee in possession 
cannot deny mortgagor’s right to redeem 
(Jan) 28 B 
——S, 60 — Mortgagor’s right to redeem 
— When can be extinguished (Jan) 28 D 
——§, 65:'— See Ibid, S. 58 (Jan) 28 A 
——S. 101 — Extinguishment of mort- 
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AIR 1973 MYSORE I (V 60 C 1) 
B. VENKATASWAMI, J. 


P. A. Machiah, Appellant v 
Ponnavva and others, Respondents, 


Second Appeal No, 164 of 1970, DJ- 
- 19-7-1972, against judgment and decree 
of Civil J.. Coorg, Mercara, D/~ 6-11-1969, 


Index Note:-— (A) Hindu Succession 
Act (1956), S. 14 — Hindu Women’s Rights 
- to Property ‘Act {1937), S. 3 — Death of 
sole surviving _coparcener, governed by 
Mitakshara School, as in Coorg district, in 
1941, leaving behind widow and a daughter 
— Widow became a ‘limited owner’ with- 
iin S. 3 (3) of the 1937 Act — Limited 
interest of widow became enlarged into 
full estate by virtue of S, 14 of the Hindu 
Succession Act, 1956 — ‘Death of widow 
in 1961 — Suit by daughter for declara- 
tion and poSsession of specific joint-fami- 
iy property belonging to father and in- 
herited by mother — Not a Suit for par- 
tition but is one for possession of specific 
property — Suit not hit by S. 145° (xv), 
Coorga Land & Revenue Regulation, 1899. 
1963-2 Mys LJ 486, Referred; AIR 1967 
SC 272, Rel. on. (Paras 6, 8, 9) 

Index Note:-— (B) Hindu Women’s 
Rights to Property Act (1937), S. 1 — Act 
did not apply to agricultural lands in the 
then Governor’s Provinces — Coorg was 
Commissioner’s Province and centrally 
administered then -— Act therefore did 
operate to control devolution of the agri- 
cultural lands possessed by Hindu fami- 
lies. AIR 1945 FC 25, Applied. 

(Para 9) 


Paras 


M.. B. 


Cases Referred: Chronological 
AIR 1967 SC 272 = 1967-1 aoe 7, 


Satrughan Isser v, Subujpa 8- 


1963-2 Mys LJ 486 = ILR (1963) 
Mys .924. Coravanda A. Naniappa 
v. Coravanda M. Thimaya 


BP/JP/F809/ T2/AGT 


-x m evh a aP mn? 


{19607 R. A. No. 160 of 955. DJ- 
15-7-1960 (Mys), Machanda Somaya 
v. Machattira Muthamma HI 
AIR 1945 FC 25 = 1945 FCR f, 
Umayal Achi v. Lakshmi Achi! 7,9 
P. P. Bopanna and P, P. Muthanna, 


. for Appellant; C. B. Motaiah for S. G. 


Bhagavan, for Respondent 1. 

JUDGMENT:— This appeal by the 
first defendant in O, S. .No. 260 of 1964, 
on the file of the Court of the Munsiff at 
Virajpet, is directed against a concurring 
judgment made by the learned Civil 
Judge at Coorg, Mercara, in Regular Ap- 
peal No, 58 of 1966. 

2. The material facts. briefly stat- 
ed, are as follows:— The suit is one for 
declaration that the plaintiff is the owner 
of the suit schedule properties and thus 
entitled to the possession thereof with 
mesne profits. The Pedigree of the par- 
ties is as follows: 

Aa wise 





| 
Machaiah (deceased) 
ers 


o 

Karumbaiah (deceased) 

Mandappa-Ummavva 
PR wife) 





Ponnavva TA E Garad 
(Respondent-1) {Appellant} (deceased) 
‘It will be *seen from the above 

pedigree that the pleintiff is the daughter 
of one Mandappa, who died in the year 
1941, leaving behind widow, 
Ummavva and the present plaintiff, The 
said Ummavva died in the year 1961. The 
first defendant in the suit is the son of 
one .Achappa who was the grandson of 
Subbaiah, the great grandfather of the 
plaintiff. It.is the case of the plaintiff 
that her grand-father, Karumbaiah, came 
into possession of the suit properties by 
virtue of a division evidenced by a docu- 
ment dated 11-12-1892, marked as Exhibit 
A-5, after the death of Karumbaiah, 


2 Mys. [Prs, 2-6] 


Mandappa continued to be in possession 
of the suit properties, and after his death 
Ummavva was in possession of the same. 
Sometime after the death of Ummavva, 
the plaintiff is said to have been dispos- 
sessed by the appellant herein. Hence 
the suit for declaration of possession and 
mesne profits,.On behalf of the appellant- 
first defendant it was contended, 
alia, that on the death of Ummavva, the 
properties reverted to the surviving male 
descendants of the family of Subbaiah, 
It is conceded that the law governing 
the Hindus in Coorg was Mitakshara, sub- 
fect to any modifications based on custo-~ 
mary law governing the parties. It is 
contended that there cannot be any 
partition of the properties belonging to 
a joint Hindu family in Coorg. accord- 
ing to the customary law prevailing in 
the territory. It is also contended that 
even if there wes any division. it was 
only for the purpose of maintenance. 
Therefore, on the death of the sole sur- 
viving coparcener of any such divided 
family, the properties would revert to 
ihe male descendants of the family. In 
other words, the person in the position 
of the plaintiff as also 
Ummavva, could not have succeeded to 
the properties held by Mandappa as the 
sole surviving coparcener, on his death 
Iit is also contended that the suit was 
one for partition and separate possession 
and therefore, it was barred under Sec- 
tion 145 (xv) of the Coorg Land and Re~ 
venue Regulation (I of 1899), hereinafter 
referred to as the ‘Regulation’. 


3. The trial Court came to the 
conclusion that there was a division, in 
fact. under Ex, A-5 of 11-12-1892 and 
that Ummavva succeeded as a limited 
owner, On the death of Ummavva the 
present plaintiff was clearly entitled to 
succeed to the properties. The suit was, 
therefore, decreed. On appeal by the 
present appellant. the learned Civil Judge 
confirmed the said findings and dismissed 
the said appeal. . In doing so, he came 
to the conclusion that the plaintiff-first 
respondent was clearly entitled to suc- 
ceed to the estate of Ummavva as her 
nearest heir as the limited estate in the 
hands of Ummavva stood enlarged into 
a full estate by virtuesof the provisions 
of Section 14 of the Hindu Succession 
Act. hereinafter referred to as the ‘Act’. 
He further held that on the death of 
Mandappa. by virtue of the provisions of 
Section 3 of the Hindu Women’s Rights 
to Property Act, 1937, hereinafter re- 
ferred to as the ‘Act of 1937’ his widow, 
Ummavva, was entitled to succeed to the 
estate as a limited owner. He also came 
to the conclusion that even otherwise, 
by virtue of the fact that the parties 
were governed by the Mitakshara Law 
of succession. as in vogue prior to the 
Act of 19387, Ummavva acquired a limit- 
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inter- 


her mother, 


A.I. R. 


ed .estate, which in its turn was enlarg- 
ed into a full estate by virtue of the pro- 
visions of the Act, As regards the bar 
of jurisdiction of a Civil Court pleaded 
pursuant to Section 145 (xv) of the Re- 
gulation, he came to the conclusion that 
the suit was’ not one for partition and 
Separate possession, and therefore, the 
a provision was no bar to the present 
suit. 

4, In this appeal, Sri P. P. 
Boppanna, the learned Advocate. urged 
the following contentions; (1) that the 
suit was essentially one for partition and 
separate possession of the properties, and 
therefore, not maintainable under Sec- 
tion 145 (xv) of the Regulation; (2) that 
the provisions of the Act were inapplic< 
able to the facts of the present case, 
inasmuch as, Ummavva, the mother of 
the first respondent herein, could not have 
succeeded to the estate by virtue of the 
provisions of Section 3 (1) of the Act of 
1937. as the said provisions were inap-~ 
plicable to agricultural lands for one 
thing and to the joint family properties 
of a Hindu for another, 

5. I shall now proceed to deal 
with the above contentions in the light 


of the arguments addressed at the Bar.” 


In support of the first contention, Sri 
Boppanna drew attention to the schedule 
+o the plaint, wherein the properties have 
not been particularised with reference to 
extent and boundaries, and orly portions 
of land, claimed on behalf of the first 
respondent, have been mentioned. If the 
Suit is one for partition, Sri Bopanna 
would be clearly right in his contention 
that the suit would not be maintainable, 
in view of the decision of this Court in 
Coravanda A. Nanjappa v. Coravanda M. 
Thimaya, (1963-2 Mys LJ 486). The 
lower appellate Court has come to the 
eonclusion that the suit was not one for 
partition. and therefore. clearly not hit 
by the provisions of Section 145 (xv) of 
the Regulation in question. 

6. On behalf of the first respond- 
ent, Sri C. B. Motaiah. the learned Advo= 
cate, drew attention to the reoly filed as 
part of the pleadings in the case, and 
submitted that as the suit was one for 
recovery of possession of specific proper-= 
ties, there was no question of seeking 
partition and separate possession of the 
share of Mandappa. I have been taken 
through the relevant portions of the 
pleadings and I am clearly of opinion). 
that the suit is one for possession of 
specific properties and not’ one for parti- 
tion and separate possession of a share. 
It is seen from the amended schedule 
produced’ along with the reply that the 
properties have been describec specifical- 
ly with reference to extent. boundaries 
and assessments. In this view of the 
matter. the conclusion of the Court below 
that the suit was not for partition and 


t 
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possession has clearly to be sustained. 
Hence, this contention has to be rejected. 
T. On the next contention, Sri 
Bopanna placed reliance on a decision of 
the Federal Court in Umayal Achi v, 
Lakshmi Achi. (AIR 1945 FC 25), and 
contended that in the present case, if 
the first respondent were to claim the 
properties as the heir of Mandappa, she 
could do so by invoking the provisions 
of Section 3 (1) of the Act of 1937. The 
argument is that Section 3 (1) deals with 
the ‘separate property’ of Hindus and 
mot the joint family property, and the 
suit properties are admittedly the joint 
family properties. It is, therefore, his 
contention that Section 3 (1) of the Act 
of 1937 would not at all be attracted. It 
is no doubt true that the above decision 
clearly lays down that the ‘separate pro- 
perty’ contemplated under the provisions 
of that sub-section does not take within 
its ambit the property held by a Hindu 
as the last surviving coparcener of a joint 
family. But, in my view, the provisions 
of sub-section (2) of S, 3 of the Act of 
1937 would be clearly attracted to the 
facts of the present case. It reads thus: 
“9 When a Hindu governed by any 
school! of Hindu Law other than the 
Dayabhaga school or by customary law 
dies having at the time of his death in- 
terest in a Hindu joint family property, 
his widow shall. subject to the provisions 
of sub-section (3) have in the property 
the same interest as he himself had”, 


Sub-section (3) of S. 3 reads thus: 


“Any interest devolving on a Hindu, 
widow under the provisions of this sec- 
tion shall be the limited interest known 
as a Hindu Women’s estate, provided 
however that she shall have the same 


right of claiming partition as a male 
owner.” ; 
8, Tt is not in dispute that Mand- 


appa. the sole surviving coparcener of 
the branch of Karumbaiah, died in the 
year 1941, that is, after the coming into 
force of the Act of the 1937. It cannot 
also be gain-said that he had an interest 
in the properties in question as a sole 
surviving coparcener of the family. That 
being so, I am clearly of view that what- 
ever interest he had in the properties, 
which in the present case is one of ab- 
solute ownership, would pass on to his 
widow. Ummavva, who survived him. It 
is well settled that in such an event, 
the widow gets substituted in the place 
of her husband in so far as her: husband’s 
‘interest’ in such joint family properties 
is concerned. (Vide AIR 1967 SC 272). 
In this position by virtue of sub-section 
(3) of Section 3 of the Act of 1937, she 
would clearly acquire a limited interest 
in such properties, which ig Known as 
a ‘Hindu Women’s Estate’. 
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9. It is also undisputed tbat the 
said Ummavva died after the coming into 
force of the Act. In these circumstances, 
it is clear that the limited estate in the 
hands of Ummavva stood enlarged into a 
full estate by virtue of the provisions of 
Section 14 of the Act, and therefore, her 
daughter, the present plaintiff, would be 
clearly entitled to inherit the same. But, 
it was contended that the Act of 1937 
would not at all apply to agricultural 
lands. Reliance in this behalf was placed 
on the very same Umayal Achi’s case, 
AIR 1945 FC 25 decided by the Federal 
Court. It is true that it was observed 
therein that the said Act would not 
operate on agricultural Jands in the then 
Governor’s Provinces, But the question 
is whether Coorg, the territory with 
which we are concerned in the present 
case, was one of such Governor’s Pro- 
vinces, It is not seriously disputed that 
it was designated as a Commissioners’ 
Province at the relevant time, and there- 
fore, a Centrally Administered Area, not- 
withstanding the fact that there was a 
Legislative Council functioning in regard 
to such territory which was competent to 
make laws in regard to matters vested 
in it. It is seen from Umayal Achi’s case, 
AIR 1945 FC 25 itself. that there is a 
reference to the competency of the then 
Central Legislature to make laws for the 
Commissioners’ Provinces. such as Coorg, 
The observations to this effect occur at 
page 31 of the above cited decisions. The 
said observations are: 


; “The Court, as a Court of construc- 
tion, searched for a ‘reasonable limitation’ 
to these general words and so construed 
the _words as not to attribute to the 
Legislature an effort to enlarge its juris- 
diction beyond the powers committed to it. 
On this view, it was said that in the pre- 
sent case, the word ‘property’ would mean 
one thing for the Governors’ Provinces 
and a different thing for the Commis- 
sioners’ Provinces because, in respect of 
the latter, the Indian Legislature enjoys 
the powers of the Central Legislature as 
well as the Provincial Legislature, This 
anomaly is the result of the constitution 
and is not due.to any defect in the 
IMCASUTE....ceceeee go 
(Underlining is mine), 

It seems to me that from the above 
observations, it is clear that the Act of 
1937, an enactment of the Indian Legis- 
lature. would be applicable to the terri- 
tory of Coorg. ‘The said Act makes no 
exception with regard to agricultural 
lands. It follows from this that the Act 
of 1937 would operate to control the 
devolution of the agricultural lands pos- 
sessed by the Hindu family. in Coorg. 
Hence this contention cannot be accepted, 
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10. Apart from the foregoing as~ 
pect of the matter, I am clearly of the 


view. that in spite of the Act of 1937, 


Ummavva, the mother of the first res- 
pondent herein, -would inherit the pro- 
perties of her husband as a limited owner 
after his death under the customary 
Mitakshara law governing the Hindus, It 
has not been contested in any manner 
that in the absence of the customary law 
governing the matter, customary Mitak~ 
shara law would be applicable: to Hindu 
families in Coorg, to which the parties 
to the present suit belong. As regards 
the customary law governing the matter, 
mo serious argument has been advanced 
in the present eppeal. Nor do I find 
any evidence in support of the existence 


of such a custom amongst the Coorg- 


Hindu families. Im this view of the 
matter also, it must be held the 
Ummavva succeeded to her husband’s 
estate in the vear- 1941 as a limited 
owner, Once this position-is reached. it 
follows that Section 14 of the Act would 
come into play, resulting in an enlarges 
ment of such estate into a full one in 
the hands of Ummavva. It further 
follows from this position that the pre~ 
sent plaintiff-firs: respondent would be 
clearly. entitled. to succeed to the said 
estate in the hands of Ummavva as her 
daughter and heir, Hence, this conten- 
tion has.also to de rejected, 


11. In this context, i is relevant 
to refer to a decision of this Court in 
Machanda sore v. Machattira Muth- 
amma, (R, A. No. 160 of 1955), the judg-~ 
ment in which was rendered on 15-7-1960. 
A similar contention, as the second one 
urged by Sri Bopanna in this appeal, was 
urged therein. The Court held that the 
custom relating to impartibility of the 
properties of a joint Hindu family þe- 
longing to Coorg had not been establish- 
ed. It further held on the basis of the 
judgment of the Judicial Commissioner 
of Coorg in Second Appeal No. 20 of 1890 
that such partition of the joint family 
properties was clearly permitted. In that 
context it did rot accept the observa-~ 
tions made by Major-General Rob Cole 
in the Manual of Coorg Civil Law in 
paragraph 160 of that Book, It referred 
to with approval, the following observa~ 
tions of the Judicial Commissioner:—~ 


“Division of family property with 
the common consent is permitted by 
usage and recognised by law. A division 
so made is of something more than a 
temporary character, but so long as the 
family continues in other respects undi-« 
vided, that is, represented by one mem~« 
ber as Pattadar, the members of the fami~ 
ly retain a reversionary interest in case 
of a share lapsing owing to the death of 
a member without heirs and no member 


could dispose of his lands by sale or 
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21-6-1972. against jud 


A A. L E. 
otherwise except with the consent of 
other members”. 


It is seen from the above enunciation 
that a partition and division of the pro- 
perty was clearly permissible, except in 
the circumstances mentioned therein. if 
‘is. however, relevant to mention that in 
the present appeal, this aspect of the 
matter was only faintly argued, and there 
is no credible evidence adduced as to 
the existence of a custom against imparti~ 
bility of properties belonging to a a 
Hindu family in Coorg. 


12, No other point. was urged. 
13. For the above reasons, I am 


clearly of opinion that this appeal should 


fail, It is accordingly dismissed. But, 
in the circumstances of the case, I direct 
the parties to bear. their own costs in 


this appeal, 
Appeal dismissed, 
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VENKATARAMIAH, J.:— The suit 
out of which this second appeal arises 


was instituted by the plaintiffs for par- 


tition and separate possession of their 
share in the properties of the joint Hindu 
family, consisting’ of the plaintiffs and 
the defendants. Plaintiffs 1 to 4 are the 
children of defendant 3. Plaintiff 5 is 
the mother of plaintiffs L to 4 and wife 
of defendant 3. Defendants 1 and 2 are 
the brothers of defendant 3. The plain- 


tiffs brought the above suit on the allega- 


tion that the parties to the suit consti- 
tuted a joint Hindu family and that the 
plaintiffs were entitled to claim partition 
of their shares in the property. Defend- 
ants 1 and 2, inter alia. pleaded that de- 
fendant 3 was not a member of their 
family as he had been given away in 
adoption to one Dhanu Mbharrate. and 
that the suit should even otherwise fail 
on the ground that phe sons of defend- 
ant 3 could not file a suit for partition 
without the consent of defendant 3 when 
defendant 3 continued to remain joint 
with his brothers defendants 1 and 2, It 
is unnecessary to refer to the several 
other allegations made in the written 
statement of defendants 1 and 2. The 
. trial Court after recording the evidence 

and hearing the parties, dismissed the 
suit. One of the grounds relied upon by 
the trial Court in support of its decision 
was that the suit was not maintainable 
in view of the decision of the High Court 
of Bombay in Apaji Narhar Kulkarni v. 
Ramchandra Ravii Kulkarni. (1892) ILR 
16 Bom 29 (FB). in which it was held 
that under Mithakshara Law a son could 
not in the lifetime of his father sue his 
father and uncles for a partition of the 
Goint family properties and for posses- 
sion of his share therein when the father 
was not assenting thereto, Against the 
decision of the trial Court, the plaintiffs 
appealed to the lower appellate Court. 
The lower appellate Court dismissed the 
appeal on the sole ground that it was not 
maintainable in view of the 
Apaiji’s case, (1892) ILR 16 Bom 29 (FB) 
referred to above. Aggrieved by the 
Hudgment and decree of the lower ap- 


ruling in- 


pellate Court, the plaintiffs bave filed 
this second appeal, 

2 After hearing the counsel for 
the parties, Bhimiah, J.: before whom the 
above appeal came up for hearing earlier, 
referred the appeal to a Division Bench 
under Section 8(2) of the Mysore High 
Court Act by his order dated 13-4-1972 
since he considered the question of law 
involved in this case was of consider- 
able importance. 

; Sri T. S. Ramachandra, the 
learned counsel for the appellants, at the | 
outset submitted that the decision of 
the lower appellate Court which rested 
solely on the decision in Apaji’s case, 
(1892) ILR 16 Bom 29 (FB), was errone- 
ous. He contended that the said deci- 
sion was based on an incorrect under- 
standing of the relevant text of Mithak- 
shara Law. and, therefore, the correcte 
ness of the said decision required to be 
re-examined. He brought to our notice 


_the decisions of other High Courts. to 


which reference would be made at a 
later stage, in which a contrary view 
had been taken. It was further submit- 
ted that in view of the decision of the . 
Supreme Court in Puttarangamma v. 
M. S. Ranganna. AIR 1968 SC 1018 the 
view expressed in Apaji’s case, (1892) 
ILR 16 Bom 29 (FB) should be treated as 
having been impliedly overruled, Sri 
A. V. Albal, the learned counsel for the 
respondents, however contended that the 
decision of the High Court of Bombay 
which had held the field for a very long 
time should not be brushed aside unless 
there were compelling reasons to do so. 
Since it is not disputed that apart from 
the High Court of Bombay, no other 
High Court has taken the view that a 
son is not entitled to ask for partition 
during the lifetime of his father. with- 
out his father’s consent against his father 
and uncles and that in the four other 
integrating areas of the new State of 
Mysore the prevailing view of law is 
contrary to the view of the Bombay 
High. Court, we paye considered it neces- 
sary and desirable to re-examine the 
question afresh without being tied down 
by the rule of stare decisis. 

4, On an examination of the tex- 
tual Jaw and the several decisions bear- 
ing on the question. the Supreme Court 
held in Puttarangamma’s case, AIR 
1968 SC 1018 that the correct legal posi- 
tion was that in the case of a member 
of a joint Hindu family subject to 
Mithakshara Law, severance in status 
was effected by an unequivocal decla- 
ration on the part of one of the copar- 
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ceners of his intention to hold his share 
of the joint family properties separately 
and that the consent of other coparce- 
ners was not necessary to bring about 
the division in status. We have, there- 
fore. to examine in this case whether 


the above rule is in any way modified: 


in the case of a son seeking partition 
from his father and father’s brothers or 
father’s nephews without the consent of 
the father. 


5. We shall first take up for 
consideration the decision in Apaji’s case, 
(1892) ILR 16 Bom 29 (FB) and the 
other decisions of the High Court of 
Bombay in which the view relied upon 
by the respondents has been accepted. 
The Full Bench which decided Apaji’s 
ease, (1892) ILR 16 Bom 29 (FB) con- 
sisted of Sargent, C. J., 
Telang and Candy, JJ. Sargent. C. J, and 
Candy. J. wrote separate opinions though 
concurring and Bayley. J. merely ex- 
pressed his concurrence with the opinion 
of Sargent, C. J. Telang, J. wrote a 
separate dissenting opinion. , The case 
was decided in accordance with the opin- 
ion of the majority. The opinion of 


Sargent, C. J. has been based on placi- 
tum (3) of Chapter I, Section 5 of 
Mithakshara. He observed that. while 


it was well settled in all the Presidencies 
that under the Mithakshara law, a son 
can claim partition. of the ancestral pro- 
perties inherited Ey his father whether 
he assented to it or not. such a right 
was not available during the lifetime -of 
his father in the case of ancestral pro- 
perty held in coparcenary when the father 
was joint with his father or brothers or 
mephews without the consent of the 


father. In support of the above view, 
he referred to a decision of the 
Privy Council in the course of his 
opinion in Rai Bishenchand v. Mt. 


' (1884) ILR 6 All 560 
the 
“according to 


Asmaida Koer, 
{PC) in which their Lordships of 
Privy Council observed, 


Mithakshara, Chap. I, Section V.. verse 3, 


there can be no partition directly be- 
tween grand-father and grand-son while 
the father was alive.” According to 
Sargent, C. J, the above statement of 
the law was however not necessary for 
the decision of Rai Bishenchand’s case, 
(1884) ILR 6 All 560 (PC) and although 
the opinion of Privy Council was entitl- 
ed to greatest respect. it could not be 
regarded as more than the expression 
of the Privy Council as to the proper 
meaning of the verse. He, however, re- 
lied upon the. meaning of the text of 
Mithakshara law referred to above 
found in the Privy Council case in sup- 
mort of his opinion. He noticed that 
the translation of the said text made 
by Colebrooke had not been approved 
by some other Sanskrit scholars such as 
Dr, Jolly who delivered lectures in 
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_ties’ which would ensue 
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Tagore Law Lecture Series entitled “Out- 
lines of History of the Hindu Law of 
Partition, Inheritance and Adoption”. 
He also observed that Telang, J. who was 
one of the members of the Full, Bench 
and who was wellversed in Sanskrit also 
did not approve of the correctness of 
the translation by Colebrooke, but still 
having regard to the context in which 
the said text appeared in the Mithak- 
shara and the. ‘grave practical difficul- 
if the son 
could assert his right to partition from 
his father and uncles against the will 
of his fether, he was of the opinion that 
the law did’ not recognise such a right 
in the son. He further observed that a 
careful reading of the text which re- 
cognised the equal right of ownership: 
of father and son in the property ac- 
quired from the grand-father. did not 
necessarily imply a separate and inde- 
pendent right by one of the co-owners 
to have the property segregated from: 
the joint. family estate In the hands of 
several lines of coparceners, Candy, J. 


who agreed with the opinion of Sar- 


gent. C. J. while construing the text 
of the Mithakshara relied upon the 
following extracts from Maine’s Ancient 
Law and Maine’s Early Law and Cus- 
tom, in support of his decision :— 


“The Mature Roman law. and modern 
jurisprudence, following in its wake, 
look upon co-ownership as an excep- 
tional and momentary condition of the 
rights of property. This view is clear-: 
ly indicated in, the maxim which obtains. 
universally in Western Europe, memo in: 
communione potest invitus detineri (no 
one can be kept in co-proprietorship 
against his will). But in India _ this: 
order of ideas is reversed, and it ‘may 
be said that separate proprietorship is. 
always on its way to become common” 
(Extract from Maine’s Ancient Law). 
“I have frequently observed. the un- 
intended disintegration of the - Indian 
joint families by the operation of Anglo- 
Indian law.” (Extract from Maine’s 
Early Law and Custom). He felt that 
the family was a cherished institution: 


of the Hindus and that to turn the family 
‘into a voluntary partnership would not 


to develop but to subvert it. He felt 
that he would not be justified in un- 
settling the law by overruling the cur- 
rent of authorities by which for so many- 
years the law appeared to have been set-- 
tled and in accordance with which it 
appeared to have been generally under- 
stood and acted upon. He proceeded to- 
observe that it was the duty of the court 
administering Hindu law not so much 
to enquire whether a disputed declara- 
tion was fairly deducible from the ear- 
liest authorities as to ascertain whether 
it had been received by ‘particular schoot 
which governed a District with which they- 
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were concerned. According to him that 
the said case was the first case in the 
Presidency of Bombay in which the 
right of every member of a joint Hindu 
family including the junior members to 
a partition of the family property, not 
solely against the father. but against 
the other collaterals had been asserted 
and that he felt that it was strange that 
such a claim had never before been 
raised, if the unrestricted power to 
claim partition belonged to every mem- 
ber of a Hindu joint family. The fore- 
going would show that both Sar- 
gent, C. J. and Candy, J. appeared to 
have had no hesitation to depart if 
necessary from the true meaning of the 
text of Mithakshara in order to avoid 
‘grave practical difficulties’ and expres- 
sing any opinion which would be con- 
trary to what had been stated in Maine’s 
treatises. Candy. J. who was attracted 
by the statement in Maine’s Ancient 
Law that in India separate proprietor- 
ship “is always on its way to become 
common” overlooked what he had said 
in another part of the same book that 
the movement of society ‘from status to 
contract’ was a sign of progressive socie- 
ties. “Probably it was thought that 
Indians were not progressive. We are 
of the opinion that the opinions of these 
two learned Judges were to a large ex- 
tent influenced by considerations which 
were not relevant for the purpose of 
construing the text of Mithakshara. If 
the views of other Indian courts regard- 
ing joint Hindu family law prevailing 
at the time when the above decision was 
rendered, had been taken into account, 
wrobably the learned Judges would have 
hesitated to come to the conclusion at 
which they arrived and what we have 
in our mind when we say go. is the 
principle of Hindu law which had been 
recognised by the Indian courts even by 
the time the above decision was given, 
which recognised the right of a credi- 
tor of a junior member of a coparce- 
nery to attach and bring to sale the un- 
divided interest in the joint family pro- 
perty of such’ a member in order to 
realise the debt due from him. If such 
a creditor by filing a suit for recovery 
of money against a junior member, 
could bring about disruption in. the 
status, there was little reason to think 
that the junior member could not bring 
about the same result by exercising his 
right to enforce a partition. Be that as 
it may. we are of the opinion that this 
case has to be decided only on the basis 
of Mithakshara text unless it is estab- 
lished that the same is overriden by a 
custom recognised fy courts, 


6. Telang, J. who wrote the dis- 
senting opinion in the above Full Bench 
case of the High Court of Bombay. has 
given cogent and convincing reasons for 
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not accepting the view expressed by the 
majority. Before proceeding - further. 
we find it desirable to set out the rele- 
vant text of Mithakshara of Chap, I, 
Section V. verse 3:— 


aaar fawat fond fae smak ar qaa 
farè get fai atfer 1 afa faafe 
fraat a Hera gegana | wag at earls 
afugh=ort acarafea aig- 
qaf fratmearar faae gear aT | 
qa carnage cara fag: gasa da fe meen 
qaca cate 


. (The above text is extracted from 
S. S. Setlur’s Mithakshara, page 645) 


7. Colebrooke’s translation of 
the above text reads as follows :— 

“Tf the father be alive. and sepa- 
rate from the grand-father, or if he have 
no brothers, a partition of the grand- 
father’s estate with the grand-son would 
not take place, since it has been direct- 
ed, that shares shall be allotted. in right 
of the father, if he be deceased; or, ad- 
mitting partition to take place, it would 
ibe made according to the pleasure of 
the father. like a distribution of his 
own acquisitions; to obviate this doubt 
the author says:— ‘For the ownership 
of fathar and son is the same in land, 
which was acquired by the grand-father, 
or in a corrody, or in chattels (which 
belonged to him’.” 

Dr, Jolly has rendered it as follows:— 

“Supposing the father to be divided 
(from his coparceners) or to have no 
brothers, shall the estate. which has 
been inherited from the grand-father, 
not be divided at all with the grand-son 
in that case. because it has been direct- 
ed that shares shall be allotted in right 
of the father if he is deceased (and not 
otherwise); or admitting partition to 
take place (in that case), shall it be in- 
stituted by the choice of the father 
alone? in order to remove the two 
doubts, which might thus be entertain- 
ed, the author says.” 

(Vide Outlines of History of The Hindu 
Law of Partition, Inheritance and Adop-~ 
tion, Tagore Law Lectures, 1883, by 
Dr. Jolly. page 125). 

The translation $f the last portion of 
the text extracted above is not given 
by Dr. Jolly. - Depending upon the 
translation of Colebrooke, the learned 
authors West & Buhler observed in 
their book on Hindu Law which had 
been published by the time Apaji’s case, 
(1892) ILR 16 Bom 29°{FB) was decided, 
at page 68 “that the right of the grand- 
son to partition of ancestral property in 
the hands of the grand-father is denied 
as long as the father is alive on the 
ground that the father obstructs the 
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right”. Dr. Jolly, however. was of the 
opinion that Colebrooke’s translation was 
indeed “couched in singularly obscure 
and unsatisfactory terms’. In order to 
understand the above text correctly. it 
may be necessary to examine the pas- 
sages which appear before and _ after 
that, The first placitum in Section 5 
lays down that among grand-sons of dif- 
ferent fathers, division is to be made 
per stirpes. In the second placitum an 
illustration is given to explein what a 
division per stirpes means. Accord- 
ing to Dr. Jolly. with whom Justice 
Telang agreed, at the commencement of 
placitum (3) with which we-are con- 
cerned, a doubt is expressed by an ima- 
ginary enquirer .which arises out of 
placitum (2). The doubt raised in the 
first being. whether ‘shares shall be al- 
lotted in the right of the father 
if he be deceased’ and the second doubt 


raised is whether ‘no partition in any. 


ease during the lifetime of the father 
could take place’ or whether ‘a partition 
could take place only with his consent 
as in the case of father’s self-acquired 
property’. To these two doubts, Vijnane- 
swara proceeds tc give the answer by 
setting out the text of Yajnavalkya after 
placitum (3) which reads, “for the owner- 
ship of father and the son is the same 
in the land, which was acquired by the 
grand-father or in a corrody or in chat- 
tels (which belonged to him)’. The 
foregoing is the correct interpretation of 
Mithakshara text according to Dr. Jolly 
and Justice Telang. According to Jus- 
tice Telang. a reading of the passage in 
Mithakshara which follows the above 
text would clearly show that the author 
of Mithakshara did not at any time in- 
tend to impose a restriction on what was 
considered to be an unqualified and well- 
known right of a coparcener to demand 
a partition which was recognised by 
placitum (5) whica reads:— 


“afeqamed sfavefasafeat vəd aa 
frg: gaam aq carey atas Rrafafa Hay 
faasa 1” 


“In such property which was ac- 
quired by seizure or conquest by the 
paternal grand-father, the ownership of 
father and son is universally known. and, 
therefore, partition does take place”. 


8, The above view of Justice 
Telang expressed in the opinion in 
Apaji’s case. (1892. ILR 16 Bom 29 (FB) 
is in accord with the views of other 
High Courts in India. Before referring 
to the decisions of other High Courts, 
we would like to refer to two more 
decisions of the Eigh Court of Bombay 
in which the opinion expressed in 
Apaii’s case, (1892) ILR 16 Bom 29 
{FB) is followed. 
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9. In Jivabhai Vadilal v. Vadilał 
Sakarchand, (19805) 7 Bom LR 232 
Tyabji, J. while dealing with a case to 
which Mayukha applied, observed as 
follows :— 


"During the argument in Court, 
three points were mainly discussed þe- 
fore me. viz: first, whether the case 
of Apaji v. Ramchandra, (1892) ILE 
16 Bom 29 (FB) to be regarded as an 
absolutely conclusive authority as re+ 
gards the Mitakshara law on this paints 
secondly, whether as a matter of fact 
there is any real and substantial conflicé 
between the Mitakshara and the Mayu~ 
kha on the point I have to decide and 
thirdly. whether if there is any such 
conflict, the Mayukha ought to mrevail 
ever the Mitakshara. 


As regards the first point, it is no 

doubt quite true that the authority of 
the case of Apaji v. Ramchandra, 
(1892) ILR 16 Bom 29 (FB) is in the first 
place somewhat weakened by the dis- 
sent of Mr. Justice Telang. and that 
the Ajlakabad Full Bench, in the case 
of Jogul Kishore v. Shib Sahai, (1883): 
ILR 5 All 430 had taken a different 
view. It is also true that the other High 
Courts, that is, the Madras and Calcutta 
High Courts, have expressly  dissentedi 
from the decision of the Bombay High 
Court. in the cases of Subba Ayyar v. 
Ganesa Ayyar, (1894) ILR 18 Mad 179 
and Rameshwar v. Lachmi Prosad. (1903) 
ILR 31 Cal 111 (120). But although it 
is unfortunate that all the other High 
Courts have taken a different view from 
that taken by the Bombay High Court.. 
and although it is a remarkable fact 
that every Hindu Judge has also taken 
a different view from that taken by the 
majority of the Full Bench in Bombay. 
still it seems to me that sitting alone. as 
I am here, I must consider myself as 
concluded by the Bombay Full Bench 
decision.” 
In Bhupal Tavanappa Kasturi v. Tavan+ 
appa Gargaram Kasturi, ILR 46 Borr 
435 = (AIR 1922 Bom 292) the opinion 
of the Full Bench in Apaji’s case (1892) 
ae 16 Bom 29 (FB) was again follow~ 
ed, 


10. Now turning to the decisions 
of other High Courts, we shall first re~ 
fer to the decision of the Madras High 


Court in (1894) ILR 18 Mad 179. In the 
said decision their Lordships referred 


to the decision of the High Court of 
Bombay in Apaji’s case, (1892) ILE 
16 Bom 29 (FB) and observed as fol~ 
lows :— 

“It was held by Sir Colley Scot 
land, C. J., and Bittleston. J.. that a 
grand-son may by Hindu Law maintain 
a suip against his grand-father for com 
pulsory division of ancestral family 
property. The same view of the law 
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under the Mitakshara was also taken by 
the Full Bench of the High Court of 
Allahabad in (.(1883) ILR 5 All 430) and 
Viramitrodaye, Chapter II, Part 1, verse 
23. is also cited in support of the deci- 
sion. A similar view was also expressed 
in Laljeet Singh v. Rajcoomar Singh, 
{ (1874) 12 Beng LR 373). We should 
have considered ourselves concluded by 
authority had it not been for the deci- 
sion of the majority of the High Court 
at Bombay in (:(1892) ILR 16 Bom 29 
(FB)). After carefully reading the judg- 
ments in that case and comparing them 
with the Mitakshara and the decision. in 
Nagalinga Mudali v. Subbiramaniya 
Mudali, (.(1862-63) 1 Mad HCR 77), we 
agree in the opinion of Mr, Justice 
Telang who has reviewed at length all 
the authorities on the subject and dis- 
sented from the conclusion arrived at 
by the majority of the Court.” 


In that case it was held that the son’s 
right to demand partition from the father 
arose from the coparcenary right of the 
former by birth and it was confined to 
ancestral property because the son and 
the father conferred equal spiritual 
benefit upon the grand-father and ances- 
tors and they had equal right in such 
property. whilst in paternal ‘property 
the father had a dominant right as its ac- 
quirer. It was further held that the 
suit for partition filed in circumstances 
similar to the case before us by the 
plaintiffs against their father and their 
uncles, was maintainable. In the said 
decision. the relevant texts of Mithak~- 
shara were also considered in detail, In 
(1903) ILR 31 Cal 111, the view ex- 
pressed by the Bombay High Court in 
Apaji’s case, (1892) ILR 16 Bom 29 (FB) 
was dissented from and it was held that 
a Hindu governed by Mithakshara Law 
was competent to maintain a suit for 
partition of ancestral properties even 
when this father and grand-father were 
both alive. Same is the view expressed 
-in (1883) ILR 5 All 430. In that case 
the Allahabad High Court held that in 
a joint Hindu family governed by 
Mithakshara law, a grand-son had vested 
right in the joint family properties in 
the lifetime of his father and grand- 
father and that such interest was sale- 
able in execution of a decree. 


11. We shall now proceed to con- 
. sider whether by the decision of the 
Supreme Court in Puttarangamma’s case, 
AIR 1968 SC 1018 the view of the Bom- 
bay High Court in Apaji’s case, (1892) 
ILR 16 Bom 29 (FB) is impliedly over- 
ruled or not. In that case the Supreme 
Court has observed as follows:— 


“It is now a settled doctrine of 
Hindu Law that a member of a joint 
family can bring about his separation 
in status by a definite, UPeaEatene) and 
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unilateral declaration of his intention to 
separate himself from the family and 
enjoy his share in severalty. It is not 
necessary that there should be an agree- 
ment between all the coparceners 


for 
the disruption of the joint status. It is 


immaterial in such a case whether the 
other coparceners give their assent to the 
separation or not. The jural basis of 


this doctrine has been expounded by 
the early writers of Hindu Law. The 
relevant portion of the commentary of 
Vijnaneswara states as follows :— 


(Text omitted) 

And thus though the mother is hav- 
ing her menstrual courses (has not lost 
the capacity to bear children) and the 
father has attachment and does not 
desire a partition. yet by the will (or 
desire) of the son a partition of the 
grand-father’s wealth does take place, 
Saraswathi Vilasa, placitum 28 states: 


(Text omitted) 


From this it is known that without 
eny speech (or explanation} even by 
means of a determination (or resolution), 
only, partition is effected. just as an ap- 
pointed daughter is constituted by mere 
intention without speech. “Viramitro- 
daya of Mitra Misra (Ch. II. pl. 23) is 
to the following effect: 


(Text omitted) 

Here too there is no distinction be- 
tween a partition during the lifetime of 
the father or after his death and parti- 
tion at the desire of the sons may take 
place or even by the desire (or at the 
will) of a single (coparcener) Vyavahara 
Mayukha of Nilakantabhatta also states: 

(Text omitted) 

Even in the absence of any com- 
mon (joint family) property. severance 
does indeed result by the mere declara- 
tion ‘I am separate from thee because 
severance is a particular state (or condi- 
tion) of the mind and the declaration is 
merely a manifestation of this mental 
state (or condition).” 


(Underlining by us) 

A reading of the above passage from the 
decision of the Supreme Court would 
show that the right of a member of 
coparcenary to demand a partition at 
his own will and without the concur- 
rence of the other coparceners includ= 
ing the father is well recognised. It 
should, therefore, be held that the view 
of the High Court of Bombay in Apaji’s 
case, (1892) TLR 16 Bom 29 (FB) stands: 
impliedly overruled. At this stage we 
may refer to a decision of the Privy . 
Council in Shiba Prasad Singh v. Rani 
Prayag Kumari Debi, AIR 1932 PC 216 
in which Sir Dinshah Mulla speaking for 
the Judicial Committee observed as fol- 
ews m 
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“In the case of ordinary joint 
family property. the members of the 
‘family have: (1) the right of partition; 
(2) the right to restrain alienations by 
the head of the family except for neces- 
‘sity: (3) the right of maintenance; and 
{4) the right of survivorship.” 


It is, therefore, clear that the right of 
partition is considered as a necessary 
‘incident of the co-ownership of praperty 
by members of a Hindu joint family. 
"The above decision of the Privy Coun- 
cil must also be considered as having 
‘superseded the opinion expressed in 
Apaii’s case. (1892) ILR 16 Bom 29 (FB), 

12. We would have come to tne 
same opinion even without the aid of 
the decision of the Supreme Court in 
Puttarangamma’s case, AIR 1968 SC 
1018 and the decision of the Privy Coun- 
cil in Shiba Prasad Singh’s case, AIR 
1932 PC 216, on the basis of the text 
of Mithakshara which had come up for 
consideration before us. We however 
‘make it clear that while understanding 
the said text, we have relied upon the 
opinion of distinguished and erudite 
‘Sanskrit scholars -who were at the same 
time eminent jurists such as Telang, J. 
and Dr. Jolly. in preference to the opin- 
Jon of the three learned English Judges 
who were members of the Full Bench 
-of the Bombay High Court, 

£3. In conclusion, we are of the 
opinion that the majority opinion in 
Apaji’s case, (1892) ILR 16 Bom 29 (FB) 
does not lay down the law correctly and 
jwe hold that the suit in the instant case 
jis maintainable.- This. however. does 
imot dispose of the controversy between 
ithe parties in this case. The lower ap- 
ipellate Court has not given its findings 
Jon other issues which had been raised 
lin the suit. We therefore, set aside the 
judgmen; and decree passed by the 
Tower appellate court and remand the 
case to it to record its findings on she 
other issues and to dispose of the case 
in accordance with law. 

14, There will be no order as to 
COSTS. 

Appeal allowed: Case remanded. 


AIR 1973 MYSORE 10 (V 66 C 3) 
G. K. GOVINDA BHAT AND 
H, B. DATAR, JJ. 

Nacharamma, Fetitioner v. The Chair- 
man of the Motor Accident Claims Tri- 
oe Bangalore and others, Respon- 
ents, 

Writ Petn. No. 3427 of 1968, D/- 
7-7-1972 to quash the order of Chair- 
man, Motor Accident Claims Tribunal, 
Bangalore, D/- 29-1-1968, 


IP/JP/E995/72/GKO/CWM 


Nacharamme v. M. A. C. T. Chairman 


ALR. 


Index Note:— (A) Motor Vehicles 
Act (1939), Section 110-A — The appli- 
cant in filling Form No. 92 _ prescribed 
by the Mysore Motor Accidents Claims 
Tribunal Rules (1963) need not state 
against Column No. 22 that the accident 
was due to rash and negligent driving of 
the respondent, (Para 4) 

Index Note:— (B) Motor Vehicles 
Act (1939), Section 110-A — Provisions 
of Order 7, Rules 1 and 11 of Civil P, C; 
do not apply to proceedings under this 


section. . (Para 4) 

R. V. Vasantha Kumar, for Peti-~ 
tioner; V. C. Brahmarayappa, High 
Court Govt. Pleader (for No. 1) and 


Ravindran (for No. 3), for Respondents. 


ORDER:— This is a petition under 
Article 227 of the Constitution of 
India and is directed against the order 
of the Motor Accidents Claims Tribunal, 
Bangalore dated 29th January 1968. made 
in Misc. Case No, 461 of 1964 by which 
the said Tribunal rejected the petitioner’s 
application for compensation on the 


‘ground that her application does not 


disclose any cause of action. 

2. The petitioner's husband died 
in a motor accident on 12th March, 1964, 
arid she made an application for com- 
pensation claiming a sum of Rs. 20,000/- 
from respondents 2 to 4. Respondent 2 
was the driver of the Bus No. MYD 3349 
belonging to the 8rd respondent, the 
Hindustan Aircraft Limited, (Hindustan 
Aeronautizs Limited). which caused the 
accident. The 4th respondent is the 
secretary, Mysore Government Insurance 
Department, Bangalore 1, in which the 
bus in question had been insured, The 
application was filed in the form pres- 
cribed under the Motor Accidents Claims 
Tribunal Rules. Only the 3rd respon- 
dent contested the said application on 
merits of the claim. The .said respon- 
dent did not. raise any objection in its 
pleadings that the application does not 
disclose any cause cf action and there- 
fore it is liable to be rejected. The ap- 
plication though filed in the year 1964, 
remained on the. file of the Tribunal for 
four years, After one witness was exa- 
mined the Tribunal suo motu raised the 
objection on 22-1-1968 that the applica- 
tion does not disclose any cause of action 
and that there is no allegation that the 
accident was the result of a rash and 
negligent act on the part of the respon- - 
dents. The petitioner wag asked to suit- 
ably amerd the application by alleging 
the cause of action. The petitioner main- 
tained tha: the application was in order 
since it is strictly in conformity with the 
form prescribed under the rules, The 
tribunal by its order dated 28-1-1968 
held that the claim for compensation 
under the Motor Vehicles Act, can be 
made only if the applicant alleges thag 
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the accident was caused as a result of 


the rash and negligent act of the res- 
pondent. . 


3. We have heard the learned 
counsel for the parties. In our opinion, 
the course adopted by the Tribunal is in 
rejecting the claim application wholly 
unsupportable. It appears to us, that the 
Tribunal wanted to make a short cut of 
the entire case on its merits, particularly 
when mo such objection had been raised 
in the pleadings on behalf of the con- 
testing respondents. It is not the view 
. of the Tribunal that the application is 
not in conformity with the form pres- 
eribed. Before us also it is not contend~< 
ed by the learned counsel appearing for 
he 3rd Respondent that the application 
is not in conformity with the prescribed 
form. All that the learned counsel sub= 
‘mitted was, that the everment regard- 
ing rash and negligent act could have 
been mentioned against Column 22 (Any 
other information that may be neces- 


sary or helpful in the disposal of the. 
im.) 


claim 


4, Section 110-A of the Motor 
Vehicles Act. 1939 provides for making 
an application for compensation arising 


out of an accident of the nature specified | 


In sub-section (1) of Section 110, Sub-see- 
tion (2) of thet section provides : 


“Hivery application. under sub-section 
{1) shall be made to the claims Tribundls 
having jurisdiction over the area in which 
the accident, occurred, and shall be in 
such a form and shall contain such parti- 
eulars as may be prescribed.” 


The Motor. Accident Claims Tribunal 
Rules. -1963 were framed by the State 
Government under the powers vested by 
virtue of the 5. 111 of the Act. The form 
of the application is Form No, 82 of the 
Rules, In the said form the applicant 
is required to furnish specific particulars 
with respect to 21 matters enumerated in 
columns 1 to 21. In addition thereto, 
under column 22 the applicant is free 
to furnish any other information that 
may be necessary or helpful in the dis- 
posal of the claim. It is quite clear that 
the particulars that the applicant may 
furnish against column 22 are not facts 
that constitute the cause of action. 
Order VII, Rule 1 of the Code of Civil 
Procedure does not govern applications 
for compensation under the Act. Simi- 
larly, Rule 11 of Order VII of the Code 
does not apply. If the Rule making au- 
thority had intended that the applica- 
tion shall contain all particulars as in a 
plaint nothing would have been easier 
than to state so. It is also necessary to 
observe that the Tribunal is not compe- 
tent to find fault with the form pres- 
cribed by the Rule-making authority. If 


the application is made in the form pres _ 
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cribed the Tribunal is bound to enquire 
into the claim, 

_ 5. _ In our judgment the Tribunal 
in the instant case has failed to exercise 
the jurisdiction vested in it under the 
Act and therefore we quash the impugn- 
ed order dated 29-1-1968 made in Misc. 
Case No. 461 of 1964 and direct the Ist 
respondent-Tribunal to restore the peti- 
tioner’s. application on file and dispose 
of the same in accordance with law. In 
the circumstances there will be no order 


as to costs, 
Petition allowed, 





AIR 1973 MYSORE 11 (V 60 C 4) 


V. 5. MALIMATH AND S. R. RANGE 
: GOWDA, JJ. i 


_ B. Basavangoud Rachanagoud,. Peți- 
tioner V. The Deputy Commissioner and 
District Registrar of Assurances, Bellary 
District and another, Respondente. 


Pi Petn, No. 1703 of 1969, D/~ 7-7 


Index Note :— (A) Mysore Stamp Act 
(34 of 1957), Section 72 — Mysore Stamp 
Rules (1958), Rule 4 (3) — Grant of 
license to stamp vendors — Condition to 
execute agreement not to do any other 
business — Board Standing Order No. 77 
(iii) of Madras Stamp Manual has no 
application. 


_ , Brief Note:— (A) After the coming 
into force of the Mysore Stamp Act, 1957 
and the Mysore Stamp Rules, 1958 the 
Board Standing Orders Nos. 76 and 77 
which were m vogue in the Madras area. 
have no application to the area now 
falling in the Mysore State. Therefore, 
in the absence of any rules framed 
under the Mysore Stamp Act, 1957 re- 
quiring the stamp vendor to execute an 
agreement mot to undertake any other 
business, the prescribed authority could 
not’ in law insist that any such agree 
ment should be executed as a condition 
Precedent to the grant of license to the 
stamp vendor. Hence the order cancel- 
ling the license of the petitioner stamp 
vendor for his. failure to -execute such 
agreement was liable to be quashed as 
illegal, ° (Para 4) 


5. CJ avali, for Petitioner; H. N, 
Narayana, High Court Govt. Pleader, for 
Respondents. a 


ORDER :— The petitioner who is a 
stamp vendor at Hospet in Bellary Dis- 
trict, has challenged in this writ peti- 
tion the order passed by the Assistant 
Commissioner of Hospet dated the 22nd 
day of April 1969, cancelling the licence 
granted to. him’ to vend stamps under 
Mysore Stamp Act, 1957 on the 
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' ground that he has not executed 
an agreement prescribed under the 
provisions of the Board Standing 
Order 77 (iti) contained in the Madras 
Stamp Manual, The District of Bellary 
formerly formed -part of the then State 
of Madras and became part of the Part B 
State of Mysore somewhere in the year 
1953. The Indian Stamp Act was am-~ 
ended in Madras by the, Madras Legis- 
lature which was in force in the District 
of Bellary continued to be operative un- 
til the Mysore Stamp Act. 1957 came to 
be passed by the Legislature of the New 


State of Mysore extending its . applica-. 


tion to the entire new State of Mvsore 
including Bellary. 

2 The petitioner was a siamp 
vendor he having obtained the necessary 


licence from the year 1944. The licence ‘ 


granted to the petitioner was also re- 
mewed from tims to time by the pres- 
cribed authority after the coming into 
force of the Mysore Stamp Act in the 
year 1957. . «= l 

3. In the year 1969 the prescribed 
authority, namely, the Assistant Commis- 
sioner of Hospet insisted that the peti- 
tioner should execute an agreement in 
the prescribed form not to do any other 
business, as required by Board Stand- 
ing Orders 76 and 77 that were prevail- 
ing in the State of Madras when Bel- 
lary became part of the New State of 
Mysore, The petitioner took the stand 
that after the coming into force of the 
Mysore Stamp Act, 1957, the Board 
Standing Orders of the Madras were not 
applicable and that therefore, the peti- 
tioner was not under an obligation to 
execute an agreement as demanded by 
‘the prescribed authority. The Assistant 
Commissioner of Hospet, disagreeing with 
the petitioner’s contention, cancelled the 
licence granted to the petitioner for con- 
ducting the business of stamp vending, 
by the impugned order dated the 22nd of 
April, 1969 produced in this case as Ex~ 
hibit ‘D’. The contention of Sri Javali, 
the learned counsel for the petitioner is 
that after the coming into force of the 


‘Mysore Stamp Act, 1957, the grant of- 


licence to do business of vending stamp 
is regulated only by the provisions `of 
Mysore Stamp Act. 1997 and the Mysore 
‘Stamp Rules, 1953 made in that behalf. 
Sri Narayana, Eigh Court Government 
Pleader. found it difficult to maintain 
that the matter pertaining to grant of 
licence to stamp vendors is still governed 
by the Board Standing Orders of Madras 
which were in force in the District of 
Bellary till the ccming into force of the 
Mysore Stamp Act, 1957. On the coming 
into force of the Mysore Stamp Act, 1957, 
in view of the provisions contained in 
Section 72 of the Mysore Stamp Act, it 
is clear that the matter pertaining to 
grant of licence to stamp vendors is re- 
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gulated only by the Mysore Stamp Act, 


1957 and the provisions made thereunder, - 


4. Section 68 of the Mysore Stamp 
Act, requires the Government to make 
rules to carry out the purpose of the Act, 
Clauses (a), (b) and (c) of sub-section (68) 
of the Mysore Stamp Act, 1957: empower 
the State Government to make rules in 
regard to supply and sale of stamps and 
stamp papers, the persons by whom alone 
such sale is to be conducted, and the 
duties and remuneration of such persons, 
It is in pursuance of this rule making 
power that sub-rule (3) of Rule 4 of the 
Mysore Stamp Rules, 1958 has been 
framed. The said rule provides‘ that all 
stamps shall be of such pattern as may. 


from time to time be prescribed by Gov- - 
ernment and shall be only such as have 


been purchased from any of the State 
Treasuries in Mysore State or from a 
Licensed Vendor in Mysore State ap- 
pointed under the orders of a Deputy 
Commissioner or other officer duly em- 
powered in that behalf, Apart from suba 
rule (3) of Rule 4, it is conceded by Sri 
Narayana, that there is no other rule or 
provision which has any bearing on the 
matter pertaining to grant of licence to 
stamp vendors, Sub-rule (3) of Rule 4 
only provides that it is the Deputy Ccom< 
missioner or Other officers duly empower- 
ed in that behalf, that is competent to 
grant licence to stamp vendors in the 
State. It is further provided that stamps 
can be obtained either from the State 
Treasuries of Mysore State or from a 
licenced vendor duly appointed by the 
Deputy Commissioner or other officers 
duly empowered in that behalf. There 
is no other rule requiring the stamp 
vendors jo execute any agreement similar 
to the one that was in vogue in the 
Madras area as per the provisions of 
Board Standing Orders 76 and 77. In 
the absence of any rules framed under 
the Mysore Stamp Act. 1957 requiring 
the stamp vendor to execute an agree- 
ment not to undertake any other busi- 


mess, the prescribed authority could’ notl. 


in law insist that any such ‘agreement 
should be executed as a condition pre- 
cedent to the grant of licence to the 
stamp vendor, 


5 We are, therefore, clearly of - 


the opinion that the Assistant Commis-~ 
sioner was in error in cancelling ‘the 
licence of the petitioner on the ground 
that he has not executed an agreement 
undertaking not to do any other business, 


6. For the reasons stated above, 
we quash the impugned order passed by 
the Assistant Commissioner, Hospet bear- 


ing No, REV/STP/3624/68 dated the. 22nd . 


of April, 1969 and further direct the res- 
pondents not to insist upon the execution 


~of any agreement undertaking*not to do 


any other business as a condition 


* 
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for the grant or renewal of licence to 
vend in stamps. 


7. No costs, 
Order quashed. 
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B. VENKATASWAMI AND 
' E S. VENKATARAMIAH, JJ. 


Subhadra Bai, Appellant v. State of 
Mysore, Respondent. 

Misc, F. A, No. 13 of 1970, D/- 15-3- 
1972, against judgment and decree of 
Civil J., Raichur, D/- 2-9-1969. 

Index Note:— (A) Land Acquisition 
Act (1894), S. 34 — Payment of interest 
on compensation amount — Construction 
of tank by Government — Claimant’s 
land submerged under water — Subse- 
quent initiation of proceedings for acqui- 
oe — Interest for prior period allow- 
able. 

Brief Note:-— (A) Section 34 does 
not prohibit payment of interest on the 
compensation amount for a period an- 
terior to the date on which the acqui- 
sition proceedings were initiated. It 
would be inequitable to construe its ap- 
plication only to cases where -Deputy 
Commissioner takes possession of the pro- 
perty under the Act and not to a case 
where the claimant is deprived of the 
possession of the land on a date anterior 
to the initiation of proceedings under the 
Act, 


Where claimant’s land was submerged 
under water om the completion of con- 
struction of a tank on 31-3-1959 but 
acquisition proceedings were initiated sub- 
sequently and the claimant was paid 
compensation on 26-11-1963 it was held 
that the claimant was entitled to interest 
on the compensation amount from 31-3- 
1959 to 26-11-1963. AIR 1970 Andh Pra 
262 (FB) & AIR 1929 PC 163 & AIR 1964 
Orissa 113, Rel. on. (Paras 3, 7) 
Cases Referred: Chronological Paras 
AIR 1970 Andh Pra 262 = (1968) 

2 Andh WR 491 (FB), Revenue 

Divisional Officer Guntur v. 

Vasireddy Rama Bhanu Bhupal 4 
AIR 1964 Orissa 113, Smt, Swarn- 
“amayi v. Land Acquisition Col- 

lector p 
AIR 1929 PC 163 = 56 Ind App 

259, Vallabhdas v, Development 

Officer Bandra 4 

Murlidhar Rao, for Appellant; Anna 
Danayya Puranik, High Court Govern- 
ment Pleader, for Respondent. 

JUDGMENT:— On account of con- 
struction of a tank at Hosalli village, 
Koppal taluk, certain land belonging to 
the appellant-claimant became submerged 


HP/JP/E739/72/MNT 
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Officer. 
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under water in the year 1959-60. Later 
on preliminary notification under Sec- 
tion 4 (1) -of the Land Acquisition Act 
(hereinafter referred to as the Act) was 
published proposing to acquire the said 
land in the Mysore Gazette dated 8-11- 
1962, On the basis of the said notifica- 


‘tion, the land was acquired and the Land 


Acquisition Officer passed an award 
fixing Rs. 35,374/~ as the compensation 
payable in respect of the said land. The 


‘said amount was paid to the claimant on 


26-11-1963.. While doing so, he did nof 
award interest for the period prior to 
26-11-1963, on the ground that the pos+ 
session had not been taken at all pur- 
suant to the land acquisition proceedings, 
The appellant objected to the said award 
and requested the Land Acquisition Offi- 
cer to refer the matter to the Civil Court 
for determination of the interest payable 
to her. She however had no objection 
regarding the Market value of the land 
as determined by the Land Acquisition 
The Land Acquisition Officer 
thereafter referred the matter to the 
Civil Judge, Raichur. After hearing the 
parties, the lower Court found that the 
case of the appellant was not sustainable 
with regard to the claim for interest on 
the ground that in respect of period 
anterior to the initiation of the land 
acquisition proceedings under Sec. 4 (1) 
of the Act, the appellant was not en- 
titled to claim interest on the amount of 
compensation under Section 34 of the 
Act. Aggrieved by the order passed by 
the lower Court, the claimant has filed 
this appeal. 

2. It is to be seen from the state- 
ment of the case submitted by the Land 
Acquisition Officer under Section 19 of 
the Act to the lower Court, that the 
lands of the appellant had become sub- 
merged from the year 1959-60. It is also 
stated therein that the Public Works 
Department completed the construction of 
the tank on 31-3-1959 much earlier to 
the initiation of the land acquisition pro- 
ceedings in this case, The land acquisition 
proceedings became necessary only on ac- 
count of the submersion of the land of 
the appellant. It is no doubt true that 
in the record of the Land Acquisition 
Officer it is shown that the possession of 
the Land was taken on 27-1-1964. It is 
very difficult to accept the said position. 
It refers only to the formal taking of: 
possession of the land. Actually the 
land was under water even according to 
the statement of case submitted by the 
Land Acquisition Officer from the year 
1959-60. One Radhakrishna who is the 
son of the appellant has been examined 
as P, W. 1 in the case. He has stated 
in the course of the deposition that the 
land of the appellant was submerged by 
the water of the tank from 1958 onwards. 
In the course of the cross-examination 
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again he reiterated that even though 
the record of the Land Acquisition Offi- 
cer showed that possession was taken on 
27-1-1964, in fact the appellant lost pos- 
session of the land in the year 1958. The 
evidence of P. W. 1 referred to above 
taken along with the statement of the 
case submitted by the Land Acquisition 
Officer. clearly establishes that the ap- 
pellant lost possession of the property on 
account of the submersion of the same 
by the water of the tank in the year 
1958-59. It is not disputed that the con- 
struction of the tank was completed on 
31-3-1959. If that is so, it has to be held 
that at least from 31-3-1959 the appel- 
lant was not in possession of the pro- 
perty and that she was actually deprived 
of the same on account of the construc- 
tion of the tank. 


3. The next question that arises 
for consideration is whether under Sec- 
tion 34 of the Land Acquisition Act, it 
is permissible for the Court holding an 
enquiry into the compensation payable 
to a claimant to award interest in res- 
pect of the period prior to the date on 
which the proceedings under the Land 
Acquisition Act are initiated. Section 34 
of the Act provides that the claimant 
would be entitled to interest at the rate 
of 5 per cent. per annum on the compen- 
sation awarded from the date on which 
the possession of the land is taken from 
bim by the Deputy Commissioner. In 
this case, as already stated, no physical 
possession of the property was taken after 
the land acquisition proceedings were 
started. The appellant lost possession of 
the property prior to 31-3-1959. It is 
argued on behalf of the Land Acquisition 
Officer by Sri Annadanayya Puranik, the 
learned High Court Government Pleader, 
that Section 34 of the Act is applicable 
only to cases where the Deputy Com- 
missioner takes possession of the pro- 
perty under the Act and not to a case 
of this nature where the claimant is de- 
prived of the possession of the property 
on a date anterior to the commencement 
of the proceedings under the Act. We 
find that it would be both inequitable 
and illogical to azcept the submission 
made on behalf of the Land Acquisition 
Officer, Section 34 does not expressly 
prohibit the payment of interest on the 
market value of the land for the period 
anterior to the date on which the pro- 
ceedings were actually initiated. It only 
states that interest is payable from the 
date on which the Deputy Commissioner 
takes possession of the land. In the in- 
stant case we have already held that the 
Deputy Commissioner did not take physi- 
cal possession of the property at all 
after the proceedings were initiated. What 
was however done was the regulation of 
the act of the Government by which the 
claimant was dispossessed of the land. 
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In such a case, it would not be unreason- 
able to hold that the date on which the 
claimant lost possession of the property 
by reason of a certain act on the part of 
the Government which necessitated the 
initiation of the proceedings under the 
Act should be taken as the relevant date 
for the purpose of awarding interest 
under Section 34 of the Act. The posi- 
tion is the same even under Section 28 
of the Act which requires payment of 
interest on the amount of compensation 
enhanced by the Court on a reference 
under Section 18 of the Act. It is open 
to the Court to direct payment of interest 
payable under Section 34 of the Act by 
the Land Acquisition Officer if it is 
wrongly withheld. 


4. Our view receives support from 
a Full Bench decision of the Andhra 
Pradesh High Court in the Revenue Divi- 
sional Officer, Guntur v, Vasireddy Rama 
Bhanu Bhupal, (AIR 1970 Andh Pra 262) 
(FB). In that case the Commissioner of 
the Guntur Municipality by his letter 
dated 16-9-1953 applied for the acquisi- 
tion of a land for the purpose of Guntur 
Water Supply Scheme. Even prior to 
the said request by the Commissioner, 
the Municipality had taken possession of 
the land in question on 30-11-1950. In 
response to the Commissioner’s request, 
proceedings for the acquisition of the 
land were started under the Act and 
notification under Section 4 (1) of the 
Act was published on 12-4-1956. The 
Land Acquisition Officer gave his award 
On 31-3-1958 whereby he assessed the 


‘value of the land at Rs. 8/~ per square 


yard. He awarded interest on the said 
compensation from 30-11-1950 when the 
land was taken possession of by the 
Municipality till 31-3-1958 the date of 
the award. On a reference made to the 
Court under Section 18 of the Act at 
the instance of the owners of the land, 
the Subordinate Judge, Guntur, enhanc- 
ed the compensation payable in respect 
of the land and allowed interest on the 
said amount from 30-11-1950 under Sec- 
tion 28 of the Act. Aggrieved by the 
award of the Subordinate Judge. the Re- 
venue Divisional Officer preferred an ap- 
peal before the High Court of Andhra 
Pradesh, One of the contentions raised 
in the said appeal was whether the 
owners were entitled to be paid interest 
on the enhanced compensation from 
30-11-1950. Dealing with the above con~ 
tention, the High Court of Andhra 
Pradesh observed:— 


“Section 28 of the Act states that the 
Collector shall pay interest from the date 
on which he took possession of the land. 
It does not say that the Collector should 
pay interest only from the date on which 
he takes possession under the Act. Ona 
plain reading of the section it appears 
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to us that the interest is payable from 
the date when the Collector takes posses- 
sion, whether he takes- possession under 
any of the provisions of the Act or by 
private negotiations or otherwise in antl- 
cipation of valid proceedings under the 
Act for the acquisition of the land in 
question ....... wa... Even assuming that the 
expression ‘taking possession of the land’ 
under Section 28 of the Act, would only 
mean taking possession of the land under 
or in pursuance of the Act we do not 
See any reason why the taking of pos- 
session of the land prior to the land 
Acquisition proceedings without any ob- 
jection by the owner (in this case by 


private negotiation with his consent). 


followed by.valid proceedings under the 
Act should not be held to be taking 
possession of the land under the Act. The 
Act does not prescribe when the Collectgr 
representing the Government should take 
possession of the land. Under Section 16 
of the Act he may take possession after 
he had made an award but there is 
nothing in that section or in any other 
provision of the Act. which prevents she 
Collector from taking possession of the 
land earlier with the consent of the 
owner. On the other hand there are pro- 
visions in the Act, for instance, Sec, 17 
which authorises the Collector, in case of 
urgency to take pcssession of any waste 
or arable land needed for public pur- 
poses, after expiration of fifteen days 
from the publication of the notice men- 
tioned in Section 8 (1) of the Act. The 
fact that on 30-11-1950 it was the Muni- 
Cipality that took possession and not the 
Government would not e any dif- 
ference as the acquisition of the land by 
the Government was at the instance and 
for the purpose of the Municipality and 
it is also stated in the award that the 
cost of acquisition would be met: from 
the amount deposited by the Municipality 
under Works Deposit in the name of the 
Revenue Divisional Officer, Guntur. 
Therefore no distinction can be made 
between the possession of the Municipa- 
lity and the possession of the Govern- 
ment in the circumstances of this case”. 


In arriving at the above decision, the 
High Court of Andhra Pradesh relied 
upon a decision of the Privy Council in 
Vallabhadas v, Development Officer, 
Bandra. (AIR 1929 PC 163). In that case 
the Government resolved to acquire the 
land in question in the year 1919 and 
by arrangement with the owners they 
took possession of the land and pro- 


ceeded to erect buildings on it witnout’ 


the necessary notification under the pro- 
visions of the Act. The said notification 
was issued on 4th November, 1920. In 
the course of the proceedings before the 
Court. the claimant claimed compensation 
in respect of the land including the build- 
ings* erected by the Government on it as 
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on the date of the notification. The Civil 
Court while rejecting the said claim 
awarded compensation for the period to 


the date of the notification in the form 


of interest on the value of the land, When 
the above matter was taken up before 
the Privy Council, the Privy Council was 
of the opinion that the justice of the 
case was met by holding that the clai- 
mant was entitled to compensation for 
the occupation of the land by the offi- 
cials before the notification of 4th - 
November, 1920 in'the form of interest 
on the value of the land. 


Ds In Smt, Swarnamayi v. Land 
Acquisition Collector, (AIR 1964 Orissa 
113) the facts of the case were almost 
similar to those in the case before the 
Privy Council referred to above, The 
Government which was in need of cer- 
tain lands for construction of staff guar- 


‘ters for the officers of the Publie Works 


Department, Ganjam, made negotiations 
with the-owners and took possession of 
the lands on 28-12-1948 for the aforesaid 
purpose. After taking over possession, 
the Government proceeded to construct 
necessary quarters in the year 1949-50, 
The formal land acquisition proceedings 
were however taken up later on. The 
notification under Section 4 (1) of the 
Act was issued on 8-7-1950 and the Land 
Acquisition Officer passed his award on 
25-10-1957. Before the Court. the clai- 
mant claimed interest on the market 
value of the property from 28-12-1948 
even though the notification under Sec- 
tion 4 (1) of the Act had been issued on 
8-7-1950. The High Court of Orissa was 
of the opinion that in those circumstances 
the claimants were entitled to interest on 
the market value of the land under Sec- 
tion 34 of the Act from the date on 
which the Government took possession of 
the land i.e. 28-12-1948 even though the 
notification was published gn 8-7-1950, 


6. We do not find much difference 
between the facts of this case and the 
facts in the three decisions referred to 
above. .The only distinction however 
which requires to be noticed is that 
whereas in the decisions referred to 
above, the Government took possession of 
the land by a private arrangement or 
negotiations, in the present case the land 
of the claimant was submerged under 
water when the tank became full, Itis to be 
assumed that the Government knew even 
before the tank was constructed that the 
land of the claimant would be submerged 
on the completion of the construction of 
the tank and that there was necessity for 
initiating proceedings under the Act for 
the acquisition of the same. The clai- 
mant did not in any way protest against 
the action of the Government which re- 
sulted in the submersion of the land. It 
has, therefore, to be held that the clai- 
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mant acquiesced in the act of the Gov- 
ernment, We are therefore of the opinion 
that the principle enunciated in the three 
_ decisions referred to above would be 
equally applicable to the present case, _ 
7. In the result, we set aside the 
award passed by the Court below and 
direct that there shall be an award for 
payment of interest on the compensation 
of Rs.. 35,374/~ (which includes statutory 
allowance also) awarded by the Land 
Acquisition Officer at five per cent. .per 
_jannum from 31-3-1959 to 26-11-1963 as 
prayed for. The appeal is accordingly 
allowed with costs both in the Court 
below and in this Court, 


Appeal allowed, 
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V. S. MALIMATH., J. 


Smt, Zubeida Bi, Petitioner v, M. 
Mohammed Ismail, Respondent. 

Civil Revn. Petn, No. 141 of 1972, 
D/- 7-6-1972, against order of 2nd Addl. 
list Munsiff, Bangalore, D/. 6-11-1971. 

Index Note :— (A) Mysore Rent Con- 
trol Act (22 of 1861), S. 45 — “Finally 
decided in formal proceeding” — Ques- 
tion as to tenancy raised in former evic- 
tion proceedings — Appeal by tenant 
against eviction order succeeding on an- 
other ground — Issue can be raised in 
subsequent eviction proceedings — (X- 
Ref :-— Ss. 21 (1) (h) and 50). 


Brief Note :— (A) The appeal filed by 
the tenant against an order of eviction by 
the Court of first instance was allowed 
and the application for eviction was dis- 
missed solely on the ground that the 
notice for termination of tenancy given 
was not legal-and valid and that the tenant 
was a tenant of the suit premises under 
the landlord. But es the tenant succeeded 
in the said appeal on the ground that 
the notice of termination was not legal 
and valid, the tenant was not entitled to 
challenge the order passed by revision to 
the High Court under Section 50 of the 
Act. Therefore it cannot be said that 
the issue pertaining to tenancy was 
finally decided within the meaning of 
Section 45 in former proceeding and the 
same could be reagitated. (Para 3) 

Index Note :—~ (B) Mysore Rent Con- 
trol Act (22 of 1951), S. 29 — Applica- 
tion for summary eviction under — Juris- 
diction of Court to make order. 


Brief Note:— (B) Until the Court re« . 


cords a finding on the jurisdictional issue 
regarding tenancy, it will have no juris- 
diction to make an order under S, 29 of 
the Act. The Court is therefore required 
to decide the issue pertaining to tenancy 
in the first instance as a preliminary 


_ EP/IP/E745/72/LR/KSB 


A.I. R. 


issue before dealing with the application 
filed for taking action under the section. 
(Para 4) 

G. Abdul Wazid Khan, for Petitioners 


| S5, V. Narasimhan, for Respondent. 


ORDER :— The respondent who 
claims to be a landlord of the suit pre- 
mises filed an application . for eviction 
against the petitioner under Section 21 
(1) (hì) of the Mysore Rent Control Act. 
1961 (hereinafter referred to as the Act). 
The petitioner resisted the application on 
several grounds inter alia contending thaf 
she is not a tenant and that she is in 
possession of the premises in her own 
right. During the pendency of the evic- 
tion proceedings the respondent made an 
application under Section 29 of the Act, 
requesting the Court to stop further pro- 
ceedings and to take an. order for sum- 


mary eviction against the petitioner on - 


the ground that she has not paid the rent 
for a period of about 60 months. 
application was resisted by the petitioner 
mainly on the ground that unless the 
Court decides in the first instance the 
issue pertaining to tenancy and holds 
that the petitioner is a tenant under the 
respondent, the Court is not entitled to 
make any order on the application filed 
by the respondent, under Section 29 of 
the Act. The learned, Munsiff, overruled 
the objections of the petitioner and made 
an order against the petitioner under 
Section 29 of the Act, directing her to 
pay the arrears of rent within the pres- 
cribed time. It is the said order that is 
challenged by the petitioner in this revi- 
sion. petition, 
2. It was contended by the learns 
ed counsel for the petitioner, that the 
Court below committed an error of law 
in holding that in view of the finding 


That _ 


recorded by -the First Additional Dis- . 


trict Judge, Bangalore. in a previous suit 
H. R. C. A, No, 243 of 1968 it is unneces~ 
sary to decide the question of- tenancy 
afresh in these proceedings. It may be 
mentioned at this stage that the respon- 
dent filed a case in H. R, C. No. 504 of 


1965 against the petitioner for eviction, 


under Section 21 (1) (a) and (h) of the 
Act. In that proceeding the petitioner 
raised the same contention viz., that she 
is not the tenant of the premises and 
that she is in possession of the premises 
in her own right. That objection of the 
petitioner was overruled and an order 


for eviction was passed against her. That 


order wag challenged by the petitioner 
in H. R. C. A. No. 243 of 1968. The 
learned ist Additional District Judge, 
who heard the said appeal, set aside the 
order of eviction passed by the Court of 
Ist instance solely on the-.ground that 
the notice of termination of tenancy 
given by the respondent is not legal and 
valid. He, however, affirmed the finding 
recorded by the Court of first instanee to 


. ings viz. H. R. 


' lrespondent. 
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the effect that the petitioner is a tenant 
of the premises under the respondent. 
The Court below has come to the con- 
clusion in view of the finding recorded 
in H. R. C. Appeal No, 243 of 1968 that 
the petitioner is a tenant under the res- 
pondent of the suit permises. He has 
held that the said finding is final and çan- 
not be reopened in view of the provisions 
contained: in Section 45 of the Act. The 
said Section reads as follows :— 


“The court or the controller shall 
summarily reject any application under 


this Act which raises, between the same 


parties or between parties under whom 
they or any of them claim, substantial- 
ly the same issues as have been finally 
decided in a former proceeding under this 
Act or under any of the enactments re~ 
pealed by Section 62.” 


It is no doubt true, that the previous 
proceeding was between the same par- 
ties. It is also true that there is a find- 
ing recorded in the previous proceeding 
between the parties by the Ist Additional 
District Judge, that the petitioner Is a 
tenant of the premises under the respon- 
dent. But in order to attract the provi- 
sions of Section 45 of the Act, it is fur- 
ther required to be shown that the same 
issue has been. finally decided in the for- 
mer proceeding under the Act. or an en- 
actment repealed under Section 62 of the 
Act. 

3. The question for consideration 
fs as to whether it can be said that the 
same issue pertaining to tenancy has been 
finally decided in the previous proceed- 
C. Appeal No. 243 of 1968. 
ft may be noted, that the said appeal was 
filed by the petitioner against an order 
of eviction made by 
instance. But, the petitioner’s appeal was 
allowed and the application for eviction 
filed against him was dismissed solely 
on the ground that the-notice of termina- 
tion of tenancy given by the respondent 
was not legal and valid. As already 
mentioned the learned District Judge who 
affirmed the finding of the Court of first 
instance held that the petitioner Is a 
tenant of the suit permises under the 
But as the petitioner suc- 
ceeded in the said appeal on the ground 
that the notice of termination is not legal 
and valid, the petitioner was not entitled 
to challenge the order passed by the 
learned District Judge in revision to the 
High Court under Section 50 of the Act. 
It is therefore clear, that the petitioner 
could not have challenged the finding 
pertaining to tenancy in revision under 
Section 50 of the Act, as she has succeed- 
ed in the appeal before the learned Dis- 
trict Judge on another ground. Such be- 
ing the position it cannot be said that 
the issue pertaining to tenancy was final- 
ly decided in the formal proceeding, The 
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M.S. Ramaiah v, State’ 


the Court of first 
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provisions of Section 45 of the Act are 
analogous to the provisions of S. 11 of 
the C. P. Code, The same principle also 
flows from the provisions of Section 11 
of the C. P. Code as well. The court be- 
low. in my opinion, was wrong in pro- 
ceeding on the basis that the issue re- 
garding tenancy has been finally decided 
in the previous case, and that therefore 
the same cannot be reagitated in the pre- 
sent proceeding, 
4, Until the Court below. records 

a finding on the jurisdictional issue re- 
garding tenancy, it will have no juris- 
diction to make an order under Sec, 29 
of the Act. The Court below is there- 
fore required to decide the issue pertain- 
ing to the tenancy in the first instance as 
a preliminary issue before dealing with 
the application filed by the respondent 
yen taking action under Section 29 of the 

© s 

; 5. For the reasons stated above, 
this revision petition igs allowed and the 
order passed by the learned Munsiff 
set aside and the case is remanded back 
to him for fresh disposal in accordance 
with law, No cosis,, 

Petition allowed. 
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K. JAGANNATHA SHETTY, J, 


M. 5. Ramaiah, Petitioner v. The 
State of Mysore. Respondent, 


Civil Revn. Petn. No. 1293 0f 1969, 
D/- 8-3-1972 against order of Principal 
Civil J., Bangalore, D/- 27-11-1968. 

(A) Arbitration Act (1946), S. 33 — 
Powers of Court — Application by party 
under S, 33 to determine the effect of 
arbitration clause in the agreement be- 
tween him and the other party and the 
effect of earlier award between them — 
It is the duty of Court to decide such 
question -—— It cannot refuse to do so on 
ground that it was for the arbitrators to 
do so. (Para 8) >` 

(BE) Arbitration Act (1940) S. 17 — 
Award not made a rule of Court — 
Effect. 

The dispute which ïs once referred to 
arbitration and copsidered in an award, 
does not survive for another reference. 
It became extinguished and merged in 
the award in which it is considered. The 
award, though not made a rule of the 
Court. becomes final and binding on the 
parties and it is not a waste paper, AIR 
1970 SC 833 & AIR 1960 Cal 180. Rel. on. 

i (Paras 9. 11) 

Cases Referred: Chronological Paras 
AIR 1970 SC 833 = 1969-2 SCR 
244, Satish Kumar v, Surinder 

Kumar - 9 


GP/IP/E26/72/DHZ 
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(1962) Civil Apveal No, 162 of 1962, 
D/- 11-10-1962 (SC), M/s, Uttam 
Singh Dugal & Co. y. Union of 


India 9 
AIR i960 Cal 180. Pushraj Puran~ 

mal v, Clive Mills Co, Ltd. LT 
(1909) ILR 33 Cal 881 = 4 Cal LJ 

162, Bhajahari Saha Banikya v. 

Behary Lal Basak 9 


S. K. Venkataranga Iyengar and 
B. T. A. Raman, for Petitioner; S, G. 
Sundaraswamy, Advocate General, for 
Respondent 

ORDER:— This is a Civil Revision 
Petition and it arises in this way. 


The petitioner M. S. Ramiah (briefly 
‘the contractor’). entered into a contract 
with the State Government for the con- 
struction of a masonry dam at Talakalale 
which was a part of Sharavathy Valley 
Project. By Cleuse 51 of the said con- 
tract. it was provided that if there was 
a dispute in regard to ‘non-technical ma- 
tters’ relating to the construction, either 
party may resort to arbitration by giving 
a notice in writing of the existence of the 
dispute. On such a notice being given, 
the matter shall be referred to an arbi- 
tration of two persons one to be nomi- 
nated by the Government and the other 
by ‘the contractor. Such reference should 
be deemed to be a submission to an arbi- 
tration within the meaning of the Indian 
Arbitration Act, 1940, or any statutory 
modification thereof. The award of the 
arbitrators be final and binding on both 
the parties. 


2. In the year 1960, the contractor 
raised certain disputes and the matter 
was ultimately referred to an arbitration 
composed of two arbitrators, one nomi- 
nated by the contractor and the other 
by the Government. The contractor com- 
plained before the Arbitrators regarding 
the acceptance of very high rates for the 
Lingamanamukhi Dam at 18 to 20 per 
cent. over and above that for the Tala- 
kalale Dam with the additional difficulty 
‘of lesser issue rate for surki mortar ete., 
resulting in an extra cost of Rs. 22,21.454 
on Talakalale Dam. This dispute was 
specifically gone into by the arbitrators 
and the arbitrators after hearing the par- 
ties by their award dated 7-2-1962, held 
on the said dispute as follows:— 


“Under law, there is no implied term 
in the contract restricting the powers of 
the Government to accept tenders at 
higher rates for similar work to be done 


simultaneously at. and near this locality.: 


As such, the claim III of the: claimant is 
untenable”. 

Claim III was none other than the dis- 
pute to which I have already referred 
above, the arbitrators, however, awarded 
a sum of -Rs. 13,97,585/- in favour of the 
contractor, on other disputes, 


M. S. Ramaiah v. State (K. J, Shetty J.) 


view of change in the 
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By the letter dated 4-5-1962, the con- 
tractor wrote to the Arbitrators request- 
ing them to file the original award in 
the Court of the District Judge Banga- 
lore, or to send a copy to him empower~ 
ing him to file the same in the Court, 
so that the Court might pass a decree in 
terms of the said award, The award was 
not, however. filed in the Court. But 
the contractor was paid the entire amount 
as per the award which he accepted 
without any protest or reservation. 


3. Thereafter, the contrator start 
ed complaining to the Government that 
the dispute relating to the part of the 
claim which was rejected by the arbi- 
trators was not properly enquired into 
and should be referred to for a fresh 
arbitration. He said: 


“T have drawn the one-sided award 
amount and I am now approaching the 
Government for relief regerding the 
third item”. 

In one of his letters dated 7-2-1963. he 
said as follows:— 


“T am now establishing my claim as 
under:— 


As you know, Sir, my aam is based 
on equity and justice and I am only re- 
questing that the principle recognised by 
the State, viz.. to award higher rates in 
circumstances, 
should be extended to my case also”. 
eee in his letter dated 16-2-1963, he 
said:— 


“My claim crystallised in my last 
letter dated 7-2-1963 to the first of you 
has not been settled yet. It is obvious 
that you are disputing my said claim and 
hence there exists a dispute between us 
in regard to my said claim. 


In the circumstances, I hereby notify 
to you that I have appointed and nomi- 
nated Lt. Col. 5. P. Joga Rao. No. 4, 
Brunton Road, Bangalore-1. as my arbi- 
trator to settle and adjudicate the above 
dispute between us under Clause 51 of 
the terms and contract and in accord< 
ance with Section 9 of the Arbitration 
Act, 1940. 


I hereby call upon you to appoint 
and nominate your arbitrator within 15 
clear days from the date of receipt of 
this communication by you, failing which 
I will be constrained to invoke the pro- 
visions of Section 9, sub-clause (b) of the 
Arbitration Act”. 


4, The State, on receipt of this 
letter filed a petition before the District 
Judge, Bangalore, under Section 33 of the 
Arbitration Act, praying for an order 
as follows:—— 


“that there is no agreement between 
the petitioner and the first respondent 
to refer to fresh arbitration a dispute 
which has already been decided by an 
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Award of Arbitrators and hence the pro- 
posed reference to arbitration contained 
in the Ist Respondents notice dated 
16-2-1963 is outside any arbitration agree~ 
ment between the parties; . 


“That the award of the arbitrators 
dated 7-2-1562 bars a fresh arbitration in 
respect of the alleged dispute sought to 
be referred to arbitration by the Ist res- 
pondent’s notice dated 16-2-1963; to res- 
train the lst respondent from proceeding 
with the proposed arbitration: to restrain 
the 2nd respondent irom acting as Arbi- 
trator in pursuance of the purported ap-~ 
pointment by the Ist respondent by his 
notice dated 16-2-1963”. 

5. The contractor filed a counter- 
statement contending inter alia as follows: 


That each dispute covered in the 
prior arbitration proceedings formed a dis- 
tinct and separate dispute; that he was 
not legally barred or estopped from ac- 
cepting the award in respect of certain 
heads and agitate his claim in respect of 
the remaining; that he wanted the award 
to be filed in the Court to enable him to 
seek further remedies but it wes not 
done; that the fact that he received the 
amount awarded did not mean that he 
had accepted the award in respect of the 
claim which he seeks to agitate and that 
at any rate, a second reference on the 
same dispute by Clause 51 of the agree- 
ment was not barred. He also contended 
that in view of the prior award not hav- 
ing been made a decree of the Court 
under Section 17 of the Arbitration Act, 
it was not worth the paper on which it 
was written and could not form the basis 
either for estoppel or for res judicata. 


6. The Court below. on the facts 
and circumstances of the case. gave the 
order in favour of the State. It held 
that the dispute which the contractor 
seeks to agitate in the present proceed- 
ings was already the subject-matter of 
the dispute decided by the earlier award 
and a second reference on the same ques- 
tion was not permissible under the law. 
It also said that even though the award 
was not made the rule of the Court, since 
the contractor had accepted the same and 
acted upon it, he was estopped from re- 
agitating the claim. Aggrieved by the 
order. the contractor has preferred the 
revision petition. 

T. Mr. 8, K. Venkataranga 
Tyengar, learned counsel for the contrac- 
tor, urged two contentions:— (1) whether 
the present dispute is barred by the 
principles of estoppel or ras judicata, 
could not have been decided by the Court 
below, as it falls for determination with- 
in the exclusive jurisdiction of the arbi- 
trators on a reference made to them; and 
(2) the award dated 7-2-1962 since not 
made,a decree of the Court, cannot form 
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the basis for refusing to refer the pre« 
sent dispute for arbitration. 


8. The first contention, in my 
opinion, does not merit serious considera- 
tion on a reading of Section 33 of the 
Arbitration Act, which provides:— 


“33. Arbitration agreement or award 
to be contested by application— Any party 
to an arbitration agreement or any per- 
son claiming under him desiring to chal- 
lenge the existence or validity of an arbi- 
tration agreement or an award or to have 
the effect of either determined shall ap- 
ply to the Court and the Court shall 
decide the question on affidavits: 


Provided that where the Court deems 
it just and expedient, it may set down 
the application for hearing on other evi- 
dence also and it may pass such orders 
for discovery and particulars as it may 
do in a suit”. 


When the State made an application 
under the abovesaid section to deter-, 
mine the effect of the arbitration clause) 
and the earlier award between the par- 
ties. it was the duty of the Court to 
decide the question. It could not have 
said that it was for the arbitrators to 
decide. To say so, would be nothing 
short of abdication of the statutory func- 
tions. 


o 9A So far as the second contention 
is concerned, I find myself in agreement 
with the view taken by the Court below. 
It was not disputed before us that the 
dispute on which the contractor wants 
a fresh reference for adjudication, was 
one of the disputes before the arbitrators 
at the time of making the earlier award. 
The contractor then contended that ac- 
ceptance of very high rates for Lingana- 
mukhi Dam at 18 to 20 per cent. over 
and above that of Talakalale Dam. with. 
the additional advantage of lesser issue 
rate for Surki mortar has upset the eco- 
nomic equilibrium of the project. result- 
ing in an extra cost of Rs. 22,21,455/- on 
Talakalale Dam (vide Claim HI of the 
contractor). The arbitrators by their 
Award dated 7-2-1962, rejected the said 
claim stating thus:— 


“Under law there is no implied term 
in the contract restricting the powers of 
the Government to. accept tenders at 
higher rates for similar work to be done 
simultaneously at and near this locality. 
As such the claim HI of the claimant is 
untenable”, 


In respect of the other claims. the 
arbitrators directed the payment of a sum 
of Rs. 13.97,585/~. The State paid the 
said sum and the contractor accepted it 
without any reservation, Can he now 
turn round and say that he is not bound 
by the said award as it was not made &@ 
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rule of the Court, The question presents 
no difficulty as the same has been decid- 
ed by the Supreme Court in Satish 
Kumar v. Surinder Kumar, (AIR 1970 
SC 833). The Court approved the ratio 
of the earlier unreported decision in M/s. 


Uttam Singh Dugal & Co, v. Union of. 
India, Civil Appeal No, 162 of 1962 (SC), | 


wherein it was held: 


“The true legal position In regard fo 
the effect of an award is not in dispute. 
It is well settled: that as a general rule, 
all claims which are the subject-matter 
of a reference to arbitration merge in the 
award which is pronounced in the pro~ 
ceedings before ‘the arbitrator and that 
after an award hes been pronounced, the 
rights and liabilities of the parties in res- 
pect of the said claims can be determined 
only on the basis of. the said award. 
After an award is pronounced, no action, 
can be started on .-the original claim 
which had been the subject-matter of the 
reference. As kas been observed by 
Mookerjee, J. in the case of Bhajahari 
Saha Banikya v. Behary Lal Basak, (1909) 
ILR 33 Cal 881 at p. 898. the award is, 
in fact. a final adjudication of a Court 
of the parties’ own choice and until im- 
peached upon sufficient grounds in an 
appropriate proceeding, an award, which 
is on the face of it regular, is conclusive 
upon the merits of the controversy sub= 
mitted, unless possibly the parties have 
intended that the award shall not be 
final and conclusive .,.......... in reality, 
an award possesses all the elements of 
vitality even though it has not been for- 
mally enforced and it may be relied upon 
in a litigation between the parties relat- 
ing to the same subject-matter”, 


This conclusion, according to the learned 
Judge, is based upon the elementary prin- 
ciple that, as between the parties. and 
their- privies, an award is entitled to that 
respect which is due to judgment of a 
Court of last resort. Therefore, if the 
award which has been pronounced be- 
tween the parties has in fact. or can, in 
law, be deemed to have dealt with the 
present dispute, the second. reference 
would be incompetent. This position also 
has a been and cannot be seriously dis+ 
puted” 


Hegde, J., while E E with the 
above view said: 


“Arbitration proceedings, broadly 
speaking may be divided into two stages. 
The first stage commences with arbitra- 
tion agreement and ends with the mak- 
ing of the award. And the second stage 
relates to the enforcement of the award. 
Paragraph Tof the first schedule to the 
Arbitration Act lays down that ‘the 
award’ shall be final and binding on the 
parties and persons claiming under them 
respectively”, 


M. S. Ramaiah v, State (K. J. Shetty J.J 


‘Co, -Ltd., 


A 


A.I. R: 


The learned Judge further said: 

“Therefore it is not possible to agree 
with the Full Bench decisions of the 
Patna High Court and that of the Punjab 
and Haryana High Court that an award 
which is not made a decree of the Court 
has no existence in Jaw”, l 

In the above decision, the Supreme ` 
Court has clearly stated that the award 
though not made a rule of the Court, 
becomes final and binding on the parties 
and it-is not a waste paper. In the pre- 
Sent case, the contractor did not object 
to the earlier award and he willingly 
took the benefits of it. The subject- 
matter of the present reference was al« 
ready considered and rejected by the 
arbitrators in the previous award. In 
these circumstances, it must be held that 
it was binding on the parties though not 
made a rule of the Court. - 


10. In the view that I have taken, 
it is unnecessary to refer to the decisions 
cited by counsel for the contractor. 


Finally, I would only add thus: 






the award made, then, in law. a second 
reference of the same dispute is imper- 
missible. As P. B. Mukharii, J.. pointed 
out in Pushraj Puranmal v. Clive Mills 

(AIR 1960 Cal 180), | 


“One arbitration agreement can pros ' 
duce one or more awards and the law of 
arbitration, as I understand, does nof 
nurse any dogma to say that it can never 
do so under any circumstances because 
of some fancied universal doctrine of 
legal merger of the arbitration agreement 
in the award .........00. This is however 
very far from saying that the same point 
can be decided over and over again by 
different awards, which of course cannofg 
be done”. } 


The principle as it appears to me is that 
the dispute which is once referred to and 
considered in an award, does not survive 
for another reference. It became extin- 
guished and merged in the award in 
which it is considered, 


12. In the result. the revision 
Pees fails and is dismissed with costs.. 


| Revision dismissed, 
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AIR 1973 MYSORE 21 (V 50 C 8) 
NARAYANA PAI, C. J. AND V, 5S. 

MALIMATH, J. 
A. Shivananda Survana, Petitioner v, 


Divisional Commissioner, Mysore and 
others. Respondents, 


l Writ Pein, No, 1186 of 1967, 
3-3-1972. - 

Index Note :— Municipalities—Mysore 
Municipalities Act (22 of 1964), S. 320 — 
Power to tranSfer an employee cannot 
. be made to depend on steps being first 
taken under S. 323 to bring about unifor- 
mity in ‘service conditions of all munici- 
pal employees in the State. (Para 5) 

K. Shivashankar Bhat, for Petitioner; 
R. N. Eyra Reddy. for Respondent No, L 


ORDER :— The petitioner, who is an 
employee of the City Municipal Council 
of Mangalore as a Town Planning and 
Building Inspector, impugns an order 
made by the Divisional Commissioner of 
Mysore, transferring him from Manga- 
lore to Udipi to serve the Municipal 
Council of Udipi. 

2. The transfer has been made by 
the Divisional Commissioner in exercise 
of the power of the State Government 
under Section 320 of the Mysore Munici- 
palities Act, delegated to him by the 
State Government under a notification 
bearing No. S. O. 3818 dated 17th Janu- 
ary, 1966. Either the validity of the 
section or the legality of the delegation 


+ 


is not questioned by the petitioner. 


D/- 


3. The petitioners contention is 
that the power under Section 320 of the 
Act should not be read as- an absolute 
power but that the same should be har- 
monised. as it is put in the argument 
with the rule-making power under Sec- 
tion 323 of the Act. The point of the 
argument is that service conditions, pro- 
motional opportunities, pay scales allow- 
ances. etc.. may be different in different 
municipalities. that therefore unless uni- 
formity is brought about in these matters 
by exercising the rule-making power 
under Section 323 of the Act it.is not 
equitable to exercise the power of trans- 
fer under Section 320 and that therefore, 
we should so read Section 320 as to 
bring about an equitable position. In 
simpler words, it means that the powers 


of transfer under Section 320 should not - 


be exercised or cannot lawfully be exer- 
cised until the step is first taken under 
Section 323 to bring about uniformity in 
service conditions of all employees of 
municipalities in the State. 


Å. It appears to us that the argu- 
ment really amounts to asking the Court 
to read into the section something which 
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is not there. The occasion or necessity 
for harmonious construction arises when 
two or more statutory provisions operate 
in respect of same situation and the 
Courts are bound to see that every one 
of the said provisions is obeyed or that 
the possibility of disobedience of any one 
or more of them is obviated. No such 
occasion arises in respect of the power 
of transfer under Section 320 of the 
Municipalities Act and the power to 
make rules under Section 323 of the 
same Act, 


. §, It might be pointed out thaf 
the first sub-section of Section 320 stat- 
ing that the Government shall have power 
to transfer any officer or servant of a 
municipal council to the service of any 
other municipal council, opens with the 
words “notwithstanding anything con- 
tained in this Act”. One cannot also 
over-look the provisions of sub-section (2) 


of Section 320 of the Act, which confers 


power on the Government to issue such 
general or special directions as it thinks 
mecessary for the purpose of giving due 


- effect to the transfer made under sub= 


section (1) and obliges the municipal 
councils to comply with such directions. 
Normally, the transfer of a person from 
one place to another does not involve 
any Joss of any of the rights and pri~- 
wileges legitimately appertaining to his 
position as servant. Special allowances 
payable in connection with particular 
posts or services necessitating residence 
within certain area are not allowances 
attached to the servant but to the place 
or post as the case may be. Any loss, 
diminution or increase in such allowances 
is therefore a matter of no consequence 
so far as the exercise of the power of 
transfer is concerned. e 3 


i, however. any detriment or prejudice 
is likely to follow by reason of the trans- 
fer, the same is, in our opinion, capable 
of being rectified by appropriate direc- 
tions issued by the Government under 
sub-section (2) of S. 320 of the Act. 

6. There is thus no besis for the 
prayer that the impugned order of trans- 
fer made by the Divisional Commissioner 
is without the authority of law or is for 
any reason not lawful. 

7, The writ petition is dismissed. 

Petition dismissed, 
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AIR 1973 MYSORE 22 (V 60 C 9) 
H. B. DATAR. J. 


The Specia: Land Acquisition Officer, 
H. D. P. Ghataprabha (in all appeals), 
Petitioner v. Aparai Krishna Gadakari 
and others, Respondents. 


Misc, Second Appeal Nos. 9. 10 and 
TI of 1972, D/- 29-2-1972. against Judg- 
ment and ‘Awards of Dist. J.. Belgaum, 
D/- 5-10-1971. 


Index Note :— (A) Land Acquisition 
Act (1894), Sections 18 (2), 12 (2) and (1) 
— Petition for reference by claimants — 
Limitation — Starting point — Omission 
to mention grounds of award in notice 
under Section 12 (2) .—- Not substantial 
compliance of Section 12 (1) — Limita- 
tion starts from knowledge of award. 


Brief Note:— (A) The Land Acquisi- 
tion Officer after drawing award, issued 
notices to the interested parties under 
Section 12 (2). The notice only men- 
tioned the amount of compensation -and 
not the grounds of award. The Claim- 
ants filed petition for reference under 
S. -18 after obtaining copy of award, 


Held, that the limitation of 90 days 
as mentioned in Section 18 (2) starts 
from the knowledge of award, either ac- 
tually or constructively and the know- 
ledge of the award must relate to the 
essential contents of the award. 


As the Notices issued under Sec. 12 
(2) only mentioned the amount of com- 
pensation without mentioning the grounds 
of awards, there was no substantial com- 
pliance of Section 12 (1) and therefore 
the knowledge of award could not be 
inferred from the service of such defec- 
tive notices. The knowledge of the award 
was obtained when the certified copies 
were obtained and the petition filed with- 
in 90 days of that date was not barred. 
AIR 1963 SC 1604 and 1968 Mys LJ (SN) 
96, Rel. on. (Para 3) 


Index Note:— (B) Land Acquisition 
Act (1894), Sections 25 (1) and (2), 18 and 
9 — Reference for enhanced compensa- 
tion by claimants —— Omission to file 
claim and compensation statement under 
Section 10 — Service of notice under Sec- 
tion 9 not established —- Effect of — 
Claimants illiterate anil ruStic people — 
Negligence not attributable — Omission 
condoned — Claim maintainable — Pro- 
os of Section 25 (2) cannot be invok- 
ed. 


Brief Note:— (B) Where it was 


established that notices under Section 9: 


were not served. upon the claimants and 
the notices were not produced in Court. 


Held, that as it was not possible to 
say that the requisite notices according 
to Section 9 were issued. the provisions 
HP/tP/E746/72/MSR/KSB 


parc! 


[Prs, 1-2] Spl. L. A. O.. Ghataprabha v. A. K. Gadakari 


appeals, 


A IL R. 


A Section 25 (2) could not be invoked. 

As the claimants have omitted for sufi- 
cient reasons to make their claims, they 
are entitled to enhanced compensation, - 


- It was found that the claimants acted in 


good faith and there did not appear to 
be any negligence on their part. - 
(Para 4) 
As the Courts below have found it 
appropriate to condone the default. it is 
not a matter on which the High Court 
can take a contrary view and set aside 
the decisions of the Courts below in 
Second appeal. The stringent provisions of 
Sec, 25 (2) can only be applied after a 
notice which is strictly in compliance 
with Section 9, sub-sections (2) and (3) 
has been served upon the land owners. 
(Paras 5 & 6) 
Cases Referred: Chronological Paras 


AIR 1968 Mys 319 = 1968 (1) Mys 
LJ 369, Special Land Acquisition 
Officer v, Chikkaboranna ‘5 
1968 Mys LJ (SN) Item 96, Kam- 
amajammannivaru v. Special Land 


Acquisition Officer, Mysore . 3 
AIR 1964 Pat 207, State of Bihar 
v., Johal Mahato 5 


AIR 1963 SC 1604 = (1964) 1 SCR 
971, State of Punjab v. Mh 
Qaisar Jehan Begum 3. 
AIR 1959 Andh Pra 139 =~ 1959-1 
Andh WR 371, Nalamvari An- 
nasatram v. Special Land Acquisi- 
tion Officer Co-operative Housing 
Schemes, Madras & 
AIR 1953 Mad 943 = 1953-2 Mad ` 
LJ 5€8, Subramania Chettiar v. 2 
State of Madras 5 


N, Venkatachala, High Court Govt. 
Pleader, for Petitioner; A. V. Albal (for 
Nos. 1 to 3) in M. 5. A. No. 9 of 1972 
(for No. 3) and in M. S. A. No. 11 of 
1972 and for respondent in M. S. A. Na. 10 
of 1972). for Respondents. 


JUDGMENT :— The Special Lend 
Acquisition Officer, Hidkal Dam Project, 
Ghataprabha- is the appellant in these 
filed under Section 54 (2) of 
the Land Acquisition Act. All the three 
cases were clubbed together before the 
trial Court and a common judgment was 
given by the I Additional Civil Judge, 
Belgaum, The learned District Judge 
has also disposed of all the three appeals 
by a common judgment and that is why 


‘all these three appeals have been heard - 


together and disposed of by this com-. 
mon Judzment. 


2. Lands of the Claimants ‘were 
acquired for the purpose of construction 
of Hidkal Dam and for working space 
in respect of the Dam at Hidkal. The 
notification was published on the 18th of 
October 1962 and the claimants being 
not satisfied with regard to the award 
of compensation, requested that the 


` mentioned the amount awarded. 
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matter should be referred to the Court 
of the Civil Judge. On the reference 
being made, the Learned Civil Judge 
enhanced the compensation in all these 
cases. The correctness of the decisions 
was challenged before the appellate 
Court and the learned appellate Judge 
has confirmed the decision of the trial 
Court. That is how the appellant Spe- 
cial Land Acquisition Officer has pre- 
als these three appeals before this 
ourt, 


3. The learned Government Plea- 
der argues that the claims made by the 
claimants were untenable as petitions 
under S, 18 of the Land Acquisition Act 
were filed beyond the period of limita- 
tion provided in the Act. It was also 
contended that as the claimants had not 
preferred any claims in pursuance of 
the notices issued to them under Sec- 
tion 9 of the Act, they were debarred 
from making such claims under Sec. 25 
(2) of the Act. It was finally urged that 
the award of compensation by the Land 
Acquisition Officer was proper and en- 
hancement was not called for. Under 
the provisions of Section 18 of the Act, 
‘the claimants have to take steps for 
making a reference to the Court within 
90 days as prescribed in sub-section (2) 
of the Section 18 of the Act. The award 
was made on the 20th of November 1967. 
The case of the Land Acquisition Officer 
is that he issued notices under Sec. 12 
(2) of Act, on the date of the declara- 
tion of the award. But it was admitted 
that in the notice he had not mentioned 
the grounds’ of the award but had only 
i It has 
also come on record that the claimants 
obtained certified copies of the awards 
and thereafter they have filed their peti- 
tions. It is also not disputed that the 
claimants took the amount under protest. 
It was. therefore. held by the Courts 
below that the request for reference was 
in time. It has been held by their Lord- 
ships of the Supreme Court in the case 


of the State of Punjab v. Mst. Qaisar - 


Jehan Begum, (AIR 1963 SC 1604) as 


follows :-— 


“Knowledge of the award does mean 
a mere knowledge of the fact that an 
award has been made. The knowledge 
must relate to the essential contents of 
the award. These. contents may be 
known either actually or constructively. 
If the award is communicated to a party 
under Section 12 (2) of the Act. the party 
must be obviously fixed with knowledge 


of the contents of the award whether he. 


reads it or not ... ... ... -o Having re- 
gard to the scheme of the Act knowledge 
of the award must mean Knowledge of 
the essential contents of the award.” 


This Court in the case of Kamala- 


jammannivaru v. Special Land Acquisi~- 


Spl. L. A. O., Ghataprabha v. A, K. Gadakari 


[Prs. 2-5] Mys. 23 


tion Officer, Mysore, (1968 Mys LJ (SN) 
Item 96) has also taken the similar view. 
The legal position, therefore. is that the 


_jimitazion starts when the claimants had 


the knowledge of the award either ac- 


tually or constructively and the know- 


ledge of the award. must relate to the 
essential contents of the award. As it 
is undisputed that in the present cases 
such notices have not heen given, the 
request made for reference is clearly in 
time. That is the view that has been 
taken by both the courts below and I 
do. not find any error of law in the said . 
decisions. 


4, It was further argued that in 
any event the claim made by the claim-~ 
ants was barred under Section 25 (2) of 
the Act. It was submitted that the 
claimants who had been served with the 
notice under Section 9 of the Act, must 
be treated as either having refused to 
make such claim or have omitted with- 
out sufficient reason to make such claim, 
and therefore. they are not entitled to 
enharced compensation. It is necessary- 
to ncte that this objection was specifi- 
cally raised in the objection statement 
filed by the Special Land Acquisition 
Officer, but it has been noticed by both 
the Courts below that the appellant — 
L.A. ©. has not placed before the Court 
any relevant material on what date they 
were served with such notices, The copy 
of the notices which are said to have been 
issued to the claimants was not placed 
befora the court at all. That is the rea~ 
son why the courts below considered the 


‘other material placed before them and 


took the view that these are’ cases in 
which the claimants have omitted for 
sufficient reasons to make their claims 
and therefore they are entitled to en- 
hanced compensation. Both the courts 
below have mentioned that the claimants 
were rustic villagers, they were ignorant 
of the matters and most of them did 
mot have their school education and only 
some of them know how to sign. It 
was stated by the Courts below that the 
claimants have failed to put forth their 
claims on account of sheer ignorance be- 
ing illiterate villagers. It was further 
held by both the courts below that the 
claimants had acted in good faith and 
there does not appear to be any negli- 
gence on their part. 

5; In the case of Subramania 
Chettiar v. State of Madras (AIR 1953 
Mad 943), it was held that when there 
was no claim made under Section 9 (2) 
of the Act and the claim had not been 
given up and the claimant not represent- 
ed by counsel, if the Land Acquisition 
Officer has not informed the claimant 
about the consequences of the failure to 
state the amount of the claim. the claim- 
ant would not be disentitled from claim- 
ing zhe enhanced amount and penal pro- 


24 Mys, 


visions of Section 25 (2) of the Act ought 
not to be applied. This Court in the 
case of Special Land Acquisition Officer 
v. Chikkaboranna, (1968 (1) Mys LJ 369 
= (ATR 1968 Mys 319) ) held as follows:— 


“Serving of the notice seems to be a 
prerequisite to making a claim for com- 
pensation. een oe ene vat 


There is no evidence on record to show 
that the requisite notice under Section 9 
of the Act had been served on the res- 
pondent. If the Land Acquisition Officer 
wants to plead that sub-section (2) of 
‘ Section 25 of the Act acts ag a bar from 
asking enhanced compensation, it is up 
to him to prove that the mandatory re- 
quirements mentioned in sub-section (1) 
of Section 25 are complied with. In 
N. M. Venkatarama Iyer v, Collector of 
Tanjore, Chief Justice Beasley speaking 
for the Bench at page 840 of the judg- 
ment has aneerven as follows :— 

The dringen pronao ‘of Section 25 (2) 
of the Act can only be applied after a 
notice which is strictly in compliance 
with Section 9, sub-sections (2) and (3) 
has been — upon the land owner 
am, therefore, clearly of 
ooon Hit the appellant has not proved 
that as per mancatory provisions of sub- 
tion (1) of Section 25 of the Act, the 
requisite notice under Section 9 of the 
Act has been ssrved on the claimant 


Bee a * uee Bet eee eee 


what has to be proved under Section 25 
{1) is that the applicant had not made 
claims to compersation and not that the 
applicant had not filed statements in 
writing before the Collector. There is 
mo obligation on the interested person 
to file statements in writing. Similar 
view has been expressed by another 
Bench of the Patna High Court in State 
oF Bihar v. Johal Mahto, (ATR 1964 Pat 
7) 
ft] 


teases eeceeea ua 


From ghat has been : stated above, E is 
clear that the stringent provisions of 
Section 25 of the Act do not apply- to 
the instant case, The requisite notice 
under Section 9 of the Act has not been 
proved to have been served on the ress 
MONGSN4,: aweseessteucees 


6. The appellate Court. in the pre- 
sent case has held that when the trial 
court has in exercise of its jurisdiction 
held that omission to make a claim in 
the circumstances may be condoned, the 
appellate court ought not to interfere 
with the exercise of such discretion and 
when the discretion has been exercised 
in favour of the party stringent provi~ 
sions of Section 25 (2) of the Act are 
not applied. If the appellate court has 
declined to interfere with the order, it 
a clear that I would also not be justified 

in interefering with the same, It is also 


[Prs. 5-8] Spl, L. A. O.. Ghataprabha v., G. A, Gadakart 


A. I. R. 


necessary to note that it Is for ‘the apm 


pellant: Special Land Acquisition Officer 
to raise the plea under Section 25 (2) 
of the Act. In these cases. that plea 
has been raised by him. But. in support 
of that plea, the copy of the notices issued 
had not been produced before the Court 
at all. The result, therefore. is that ig 
is not possible to say whether the notices 
issued satisfy the statutory req uirements 
of Section 9 of the Act. Unless it is 


shown ae legal and valid notices} 


satisfying the requirement of the Act 
have been served, it is not possible to 


invoke the provisions of Section 25 (2) 


of the Act. As already stated, in the 
absence of notice, since it is not possible! 
to say that the requisite notice accord-} 
ing to Section 9 of the Act was issued,t 


it is clear that the provisions of Sec- 


tion 25 (2) of the Act could not be in-} 
voked. Further as already stated, when 
the Courts below have found it appro- 
priate to condone the default. it is not a 
matter on which this Court can take a 
contrary view and set aside the deci- 
sions of the Courts below. In my view, 
it would be unnecessary to consider the 
decision of the High Court of Andhra 
Pradesh in the case of Nalamvari An~ 
nasatram v. Special Land Acquisition 
Officer Co-operative Housing Schemes, 
Madras, (AIR 1959 Andh Pra 139) as I 
am not dealing in this appeal the ques 
tion. as to whether the failure to inform 
the penal consequences would render the 
notice invalid. 

7. On the question of determi- 
nation of compensation, it was contended 
that the enhancement was not justified. 
The only basis on which the market value 
could be fixed in the present case is by 
adopting the capitalisation method i.e, 
multiplying the 20 years net income. 
Evidence placed before the Court shows 
that the value of the land will be more 
than what has been actually claimed by 
the claimants. The Courts below have 
also Bsa to the evidence placed by 
the Land Acquisition Officer and held 
that the yield of jowar per acre awe 6 
bags and of the groundnut was 8 bags 
and the price of jowar was Rs. 60/- per 
bag and groundnut was Rs. 40/- per bag. 
Taking into consideration these figures 
the Courts below have held that the 
total income would be Rs. 1.480/--in one 
case and the net income would be Rupees 
730/- in one case, in another case it would 
be Rs, 350/- and in the third case if 
would be Rs. 390/-. The Courts below 
therefore awarded compensation on the 
basis in all these cases, No error to 
take a contrary view. 

8. The result, therefore, is that 
all the three appeels fail and they are 
dismissed with costs, 

Appeal dismissed, 
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ATR 1973 MYSORE. 25 (V 60 C 10) 
C. HONNIAH AND B. VENKATA- 
SWAMI, JJ. 
The Special Land Acquisition Officer, 
Railways. Mangalore, Appellant v. Nara- 
yana Bhat, Mangalore. Respondent, 
Mise. First Appeal No, 181 of 1970, 
{With Cross Objections). D/- 18-2-1972, 
against judgment and decree of 2nd Addl. 
Civil J., Mangalore, D/- 21-2-1969. 


Index Nete:— (A) Land Acquisition 


‘Act (1894), Section 23 — Market-value — 
Determination — Capitalisation method — 
Areca garden — Allowances to be made 
in arriving at net annual income or profit 
— Method to be adopted only in absence 
of evidence of prices of similar lands at 
or about time of acquisition. 


Brief Note:— (A) For raw areca 
nuts to become marketable they should first 
be reduced into betel nuts and it is only 
thereafter that such betel nuts should be 
transported to the market for sale. All 
these steps involve some expenditure, to 
say nothing about diminution in the 
weight as between the raw areca nuts and 
the marketable betel nuts. Allowances 
should be made for all these factors in 
arriving at the net income or profit from 
the lands under acquisition. It is only 
after such steps are gone through, the 
resulting betel nuts would become markes 
table, and the market rates of such betel 
muts could be applied. Unless there is 
clear evidence in regard to all these 
matters, any determination of the market 
value of an areca garden by adopting the 
above method would be misleading and 
incorrect. The method of capitalisation 
should ordinarily be adopted only in the 
absence of evidence regarding prices 
fetched by sales of similar lands at or 
about the date of acquisition. Even then, 
the evidence in support of the adoption 
of such method, must, as far as possible, 
have relevance to all the factors above 
referred to, AIR 1970 SC 564, Referred 
to. (Para’ 10) 


Index Note:— (B) Land Acquisition 
Act (1894), Section 23 — Dry and wet 
lands — Compensation for wet lands 
should at least be at the same rate for 
dry lands when it is not shown that wet 
lands are in any way inferior to dry 
Jands, 

Cases Referred: 
AIR 1970 SC 564 = (1970) 3 SCR 
530, R. C. Cooper v. Union of 
india . TI 

N. Venkatachala, High Court Govt. 
Pleader, for Appellant XK. Shivashankar 
Bhat, for Respondent, 

VENKATASWAMI, J.:— This is 
an appeal under Section 54 of the Land 
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Chronological Paras 





Spl. L. A. Officer, Railways v, Narayana 
' Acquisition Act. and directed against an 


(Para 9). 
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order made by the Second Additional 
Civil Judge, Mangalore, in O. P. No. 814 
of 1966, dated 21-1-1969, 


2. The lands concerned in this 
appeal were acquired for the purposes 
of laying a railway line. by a notifica- 
tion dated 16-4-1964 under Section 4 of 
the Land Acquisition Act. (hereinafter 
referred to as the ‘Act’). The lands com- 
prised under this acquisition are as -fol- 
lows: (1) 1 acre and 31 cents classified 
as wet.1; (2) 9 cents classified as wet 3; 
(3) one acre and 19 cents of garden: and 
one cent of dry land. The respondent 
had claimed compensation at the rate of 
Rs. 5,000/~ per acre for dry land; Rupees 
10,000/~ per acre in regard to both classes 
of wet land. Rs, 24,000/- per acre for 
coconut garden and Rs: 60,000/- per acre 


` towards areca garden, which was a por- 


tion of wet-l land. The Land Acquisi- 
tion Officer had awarded in regard to 
these lands at the rate of Rs, 1,000/- 
towards dry land, Rs. 5,000/- towards 


- wet~1, Rs. 1.500/- towards wet-3, Rs. 6,000 


for coconut garden and Rs. 7,250/- towards ` 
areca garden. per acre respectively, Ona . 
reference to the Civil Court. it enhanced 


‘the compensation at the rate of Rs. 5,000/- 


towards dry, Rs. 9,000/- towards wet-l, 
Rs. 2;400/~ towards wet-3. Rs. 11,700/- to- 
wards coconut garden, and Rs. 58,000/- 
towards areca garden, per acre respective- 
ly. Aggrieved by this order the Special 
Land Acquisition Officer. Railways, 
Mangalore, has brought up this appeal. 


3. The respondent has preferred 
cross-objections in regard to certain items. 
They are: i 

(1) That the wet-1 should be awarded 
at the rate of Rs. 10,000/- per acre. 

_ (2) That wet-3, should be awarded at 
the rate of Rs, 5,000/~ per acre: and 

(3) That the coconut garden should 
be awarded at the rate of Rs, 20,000/- 
per acre and that the costs should have 
been awarded by the court below. 


4, On behalf of the appellant, it 
fs contended by Sri N. Venkatachala. the 
learned High Court Government Pleader, 
that the Commissioner’s report marked 
as Exhibit C-34 gught not to have been 
accepted, as his evidence was merely an 
opinion and he had not the necessary 
qualifications to speak to the lands in 
question. It is further contended, that 
the claimant’s claim in regard to areca 
garden has clearly specified that there 
were only 200 fruit yielding trees in the 
garden in question, whereas the Com- 
missioner had referred to a larger num- 
ber of trees in his report and. therefore, 
the lower court was not justified in act- 
ing on the report of the Commissioner 
in that behalf. He further drew atten- 
tion to two documents produced by the 
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claimant himself which are marked as 
Exhibits C-33 and C-40, and related to 
lease of areca lands in the neighbour- 
hood. We are unable to accede to any. 
of these contentions. ° 


5. Exhibit C-33 relates to a com- 
posite lease of areca garden, a building 
and a ‘Poonja’ land. From the deed it 
is seen that the rent hed not in any 
manner been apportioned in regard to 
these various items comprised _ in it. 
Hence the lower court was justified in 
not relying on the said document. Exhi- 
bit C-40 relates to a lease of land to 
an Archak by the trustees of a certain 
temple. The extent of the jand leased 
thereunder was 46-cents of areca gar- 
den. It is no doubt true that the rent 
stipulated thereunder was one quintal 
of areca. 
clear that it is a transaction between an 
Archak of the temple and the trustees 
of the temple. That being so. the lease 
stipulated thereunder, in our view. does 
not represent a feir bargain. It is there- 
fore has to be rejected. What remains 
to be considered jis the report of the 
Commissioner, marked as Exhibit C-34. 
A Commissioner was appointed in this 
case at the instance of the claimant 
When he (Commissioner) was in the wit- 
ness box, no questions seem to have 
directed as to the yield, the cost of con- 
verting the nuts into betel nuts and other 
details given in tne report Exhibit C-34. 
Tt is also clear from‘ his evidence that 
he himself was the owner of an areca 
garden, though not in the same area and 
therefore, he was competent to speak to 
the facts mentioned in the report. The 
arguments to the contrary on behalf of 
the appellant, that he was not compe- 
tent to speak on it cannot therefore be 
accepted. It is clear from his evidence 
that 73 cents of land under acquisition 
contained areca gardens. He has clear- 
ly opined that the net yield from those 
lands was 396 Kgs. of areca. As to the 
value of the areca at the relevant point 
of time there is undisputed evidence of 
C. W. 2, who has deposed in the light of 
documents produzed by him that the 
price of betel nuts at the time of acquisi- 
tion was Rs. 1,400/- pep candy. It is not 
disputed that a candy is about 2,1/2 (two 
and a half) auintals of areca. The lower 
court has acted on the basis of the re- 
port of the Commissioner and multiplied 
with 20. on the basis of 20 years pur- 
chase, and determined the market value 
at the rate of Rs. 58.000/- per acre to- 
wards areca garden. He however award- 
ed compensation at the rate of Rs. 58,000 
per acre. In the facts and circumstances 
of the case, particularly in view of ithe 
evidence placed on record, we see no 
reason to disagree with the conclusion 
of the lower court in this regard. 


Spl, L. A. Officer, Railways v, Narayana 


In the nature of things, it is , 


red by the respondent, 


A.I. R. 


, 6. The next contention is thaf 
while the claimant himself has mention- 
ed that 200 trees are capable of yielding 
nuts, the court below was not justified 
in accepting the Commissioner’s report 
that a larger number of trees were yield- 
ing fruits. This contention of the learn- 
ed counsel cannot be accepted. The 
Commissioner has specifically mentioned 
that he himself was the owner of a gar-« 
den. In his report the Commissioner 
has stated that the trees were estimated 
for yield, on the lends under acquisition. 
He had gone to the spot personally and 
counted the trees. His estimate has not 
been questioned in any manner in his 
cross-examination. That being so. it is 
but right that his report should be given 
preference to that of the evidence, has 
to be rejected, (sic) 


7. In regard to the dry land, it 
was contended that Rs. 5.000/- per acre 
was excessive. Dry land is necessarily 
inferior to a wet-3 land, in regard to 
which the lower court has determined 
the market value at Rs. 2,400/- per acre, 
We are unable to accept this contention, 
for the reasons to be mentioned later in 
dealing with the cross-objections prefer- 
With regard to 
the other items of land no serious argu- 
ment was addressed as the determina- 
tion of the market value in regard to 
them was based on the rentals derived 
by the landlord, and admitted by the 
Land Acquisition Officer himself. 


8. We now turn to the cross-objec= 
tions. Sri C. Shivashankar Bhat, the 
learned counsel appearing on behalf of 
the respondent confined his argument 
to only two items. They are: 


(1) Cocoanut garden; and 
(2) Wet-3 lands. 


In regard to the cocoanut garden. he 
contended that the basis adopted by the 
court below, that the cocoanut palms 
were capable of yielding only 25 nuts a 
year, was clearly erroneous in the light 
of the report of the Commissioner in that 
behalf. He drew our attention to two 
parts of the report. wherein the Com- 
missioner has clearly specified that the 
palms were capable of yielding 30 nuts 
and 25 nuts only. His submission was 
that it would have been fair to take the 
yield as 30 nuts a year. We have been 
taken through the report of the Com-= 
missioner. The reference to 30 nuts 
thereunder was in connection with the 
palms standing on some other land and 
not the lands with which we are con- 
cerned at present. In regard to the land 
in question, he had clearly opined that 
the trees were capable of yielding only 
25 nuts a year. It is on this basis that 
the lower court has determined the mar- 
ket value of the land in question. We 
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see no reason to differ from the conclu- 
sion of the court below in this regard, 


9. The next contention urged by 
him relates to the grant of compensa- 
tion in regard to wet-3 land. The Court 
below has awarded compensation for this 
Jand at the rate of Rs. 2,000/- per acre, 
while it has awarded the compensation 
at~-the rate of Rs, 5,000/- per acre for 
dry lands. The contention of the learned 
counsel in this regard has to be upheld. 
It is obvious that a wet-3 lend: cannot be 
inferior to a dry land in regard to which 
a compensation of Rs, 5.000/- per acre has 
been awarded. .Jé is but fair in the cir- 
cumstances of the case to award com- 
pensation to wet-3 land at the same rate 
as was awarded for dry lands. at the 
minimum. We therefore accept this con- 
tention and allow cross objections to that 
extent. We hold that compensation in 
regard to wet-3 land should be determin- 
ed at the rate of Rs, 5,000/- per acre, 
The decree would stand modified accord- 

10. Before leaving this case, we 
however think it necessary to refer to 
some aspects governing determination of 
market value of properties by adopting 
the capitalisation method to areca gar- 
dens. For raw areca nuts to become 
marketable they should first be reduced 
into betel nuts and it is only thereafter 
that such betel nuts should be transported 
to the market for sale. All these steps in- 
volve some expenditure, to say nothing 
about diminution in the weight as be- 
tween the raw areca nuts andthe marke- 
fable betel nuts. Allowances should be 
made for all these factors in arriving 
at the net income or profit from the 
lands under acquisition. It is only after 
such steps are gone through, the result- 
ing betel-nuts would become marketable, 
and the market rates of such betel nuts 
could be applied. Unless there is clear 
evidence. in regard to all these matters, 
any determination of the market value 
of an areca garden by adopting the above 
method would be misleading and incor- 
rect. It also seems to us that the method 
of capitalisation should ordinarily be 
adopted only in the absence of evidence 
regarding prices fetched by sales of simi- 
lar lands at or about the date of acquisi- 
tion. Even then. the evidence in sup- 
port of the adoption of such method, 
must, as far as possible, have relevance 
to all the factors above referred to. 


11. In tbe light of what has been 
stated above, we desire to mention that 
this decision may not be understood as 
a precedent, while adopting the capitali- 


ation method in assessing the market 


value of areca gardens. lt may not be 
eut of place to refer to the principles 
governing the determination of market 
value of properties, as enunciated in the 
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decision of the Supreme Court, R. C. 
Cooper v. Union of India. reported in 
AIR 1970 SC 564. Shah. J., as he then 
was. delivering the majority opinion of 
the Full Court. at paras. 103 and 104 of 
the above report, has observed thus:— 


| “103. The important methods of de- 
termination of compensation are: (i) 
market value determined from sales of 
comparable properties. proximate in time 
of the date of acquisition. similarly 
situate, and possessing the same or simi~ 
lar advantages and subject to the same or 
similar disadvantages, Market value is the 
price the property may fetch in the open 
market if sold by a willing seller un- 
affected by the special needs of a parti- 
cular purchaser; (ii) capitalisation of the 
net annual profit out of the property at 
a rate equal in normal cases to the re- 
turn from gilt edged securities. Ordina- 
rily value of the property may be deter- 
mined by capitalizing the net annual 
valu2 obtainable in the market at the 
date of the notice of acquisition, (iii) 
Where ‘the property is a house, expendi- 
ture likely to be incurred for construct- 
ing a similar house, and reduced by the 
depreciation for the number of years 
since lt was constructed; (iv) principle 
of reinstatement. where it is satisfacto- 
rily established that reinstatement in 
some other place is bona fide intended, 
there being no general market for the 
property for the purpose for which it is 
devcted (the purpose being a public pur- 
pose) and would -have continued to be 
devcted, but for compulsory acquisition. 
Here compensation will be assessed on 
the basis of reasonable cost of reinstate- 
ment; _ (v) when the property has out- 
grown its utility and it is reasonably in- 
capable of economic use. it may be 
valued as land plus the break-up value 
of the structure. But the fact that the 
acquirer does not intend to use the pro- 
perty for which it is used at the time of 
acquisition and desires to demolish it or 
use it for other purpose is irrelevant: and 
(vi) the property to be acquired has ordi- 
narily to be valued as a unit. Normal- 
ly an aggregate of the value of different 
So PODERS will not be the value of the 
suit, : 


104. These ar, however, not the only 
methods. The method of determining the 
value of property by the application of 
an appropriate multiplier to the net an- 
nual income or profit is a satisfactory 
method of valuation of lands with build. 
ings, only if the land is fully developed. 
Le., it has been put to full use legally 
permissible and economically justifiable. 
and the income out of the property is 
the normal commercial and not a con- 
trolled return or a return depreciated on` 
account of special circumstances. If the 
property is not fully developed. or the 


return is not commercial the method may 
yield a misleading result.” 


It is clear from the above enunciation 
that the method of determining the value 
of the property by’ the application of a 
multiplier to the net annual income or 
profit could only be adopted when all 
the material for the determination of such 
income or profit has been properly placed 
before the court. We leave this aspect 
of the matter at that. 


12. In the result, the appeal of 


the land acquisition Officer fails and is 
dismissed with costs of the. respondent. 
The cross-objections are allowed to the 
extent indicated above. As regards cross- 
objections, we direct that parties bear 
their own costs, 
We fix the Advocate’s fee- In the 
appeal at Rs. 250/-, 
Appeal dismissed; Cross objections 
partly allowed. 
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N. Nanjappa end another, Appellants 
v, Siddiah and others, Respondents, 
- Second Appeal No, 465/1966, D/- 
29-6-1972, against judgment of Addl. Civil 
J., Bangalore, D/- 17-7-1965. 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), Sections 58 and 65 — 
A mortgagee cannot deny the mortgagor’s 


title to mortgage the property during the . 


pendency. of the mortgage but this prin- 
ciple. would not apply when the mortga- 


gee in possession is evicted by a person. 


having paramount title. (Para 6 


, Index Note :— (B) Transfer of Pro- 
perty Act (1882), Section 60 — Where 





the person claiming under a paramount 


title on the basis of a decree against the 
mortgagor got only a paper delivery the 
mortgagee who continued to be in pos- 
session cannot be said to have been dis- 
possessed so as to entitle him to deny the 
mortgagor’s right te redeem. (1951) 29 
Mys LJ 5 and AIR 1951 Mad 284 and 
AIR 1954 Mad 402, Dist. (Para 6) 


Index Note:— (C) Limitation Act 
(1963), Articles 64 and 65 — Where the 
decree-holder against the mortgagor got 
only paper delivery and not actual pos- 
session of the property from the mortga- 
gee, the mortgagee’s poSsession must be 
held to be adverse to the decree-holder 
who would lose title to the property by 
the mortgagee’s adverse poSsession for 
twelve years. (Para 7) 

Index Note:— 
perty. Act (1882), Section 60 — The mort- 
gagor’s right to redeem can be extin- 
guished only by act of parties or a de- 


cree of a court and the fact that the 
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possession of Item 1 


(D) Transfer of Pro- - 


A LR. 
usufructuary mortgagee was, able to 
maintain possession as mortgagee by in- 
stituting a suit against the mortgagor’s 
decree-holder cannot deprive the mortga- 
gor of the equity of redemption — (X- 
Ref :— Trusts Act (1882). S- 90). (Para 8) 
Cases Referred: Chronological Paras 
ATR 1954 Mad 402 = (1953) 2 Mad 

LJ 511, K. S. M. Guruswami Nadar 

v. N. G. Ranganathan 6 
AIR 1951 Mad 284 = (1950) 2 Mad 


LJ 605, Chokkalingam. Pillai v, 
M. S. S. M. Ganesa Shanmuga: 
sundaram Pillai & 
{1951 29 Mys LJ 5, Fakruddinkhan | 
Abdul Kareem 6 


s L. Simha, for Appellants; M, 
Papanna. for Respondents Nos. 1 and 2 
and Y., Adinarayana, for L. Rs, of Rese 
pondent No, 3. 

JUDGMENT :— The plaintifis in O. s. 
No. 357 of 1957 on the file of the Second 
Munsiff. Bangalore, are the appellants in 


this Second Appeal. They instituted the 
above suit for redemption of five, mort- 


gages executed by their father Nanjailati 
in favour of Konda Hanumanthaiah, the 
deceased father of defendants 1 and 2, 
on 10-1-1918. 26-9-1918. 8-7-1919, 20-2 
1922 and 2-12-1922. Earlier Item 1 of the 
plaint schedule had been mortgaged on 
29-5-1916 in favour of one Hanuman 


-Singh for a sum of Rs, 100/- and that in 


the mortgage deed dated 20-2-1922, Konda 
Hanumanthaiah was asked to discharge 
the said mortgage and to get possession 
of the property. Konda Hanumanthaiah 
discharged the said mortgage and got 
of the plaint sche- 
dule. Under the deed dated 10-1-1918, 
Item 2 of the suit schedule was mort- 
gaged; under the deed dated 26-9-1918, 
Item 3 and a portion of survey No: 10 
was mortgaged; under the deed dated 
8-8-1919, a second mortgage was created 
on Item 2 of the suit schedule property; 
and under the mortgage deed dated 2-12« 
1922, Item 2 was again mortgaged. The 
total loan advanced under all these five 


mortgage deeds was Rs. 500/- only. That 


on 30-5-1953 plaintiff 1 got a notice 
issued to the defendants requesting them 
to receive the amounts due to them 
under the mortgages including the land 
revenue that had been paid by them in 
respect of the suit lands and to allow 
redempticn. No reply was received by 
him. Hence the plaintiffs filed the above 


. suit for redemption of the’ mortgages, 


Because they found at the time the suiti 
was instituted that defendant 3 had been 
in possession of Item 3, the plaintiffs im« 
pleaded him also as defendant. Defen-~ 
dants 4 to 6 were impleaded as they 
were found to be interested in the equity 
of redemption. 


2. Defendants I and 2 contended 
in tbeir written statement that the plain- 
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tiffs’ father had no right to mortgage 
the properties because even before the 
suit mortgages, he had sold them away 
to one Boregowda of Soorenahalli under 
a registered sale deed dated 30-8-1906 
and that the said, Boregowda had filed 
a suit for declaration of title to and 
possession of the suit properties in O. 8. 
No. 134 of 1918-19 on the file of the 
Second Munsiff. The said suit was de- 
creed in the trial Court and it was con~ 
firmed in-appeal R. A. No. 132 of 1922- 
23 and in second appeal S. A, No, 82 of 
1926-27 on the file of the High Court 
of Mysore and that the several mort- 
gages executed by Nanjaiah during the 
pendency of those proceedings were hit 
by the doctrine of lis pendens. It was 
further pleaded that the legal represen 
tatives of the said Bore Gowda sued out 
execution of the decree and took posses- 
sion of the properties on 31-10-1928 in 
Ex, Case No, 395/1928-29. So, even if 
the deceased Nanjaiah had any right, 
title or interest in the suit properties, 
the same was extinguished by reason of 
the decree and the execution proceed~ 
ings. They further pleaded that the 
legal representatives of the said Bore- 


= gowda had after taking possession of 


the . suit schedule properties through 
Court, sold their right under sale 
deed dated 29-9-1929 in favour of one 
Doddaiah and his nephews Kallaiah and 
Rangaiah. Kallaiah and. Rangaiah sold 
their right, title and interest in the pro- 
perties on 6-4-1942 in favour of the said 


` Doddaiah and that Doddaiah had in his 


turn sold his right. title and interest in 
the suit properties in favour of defen- 
dants 1 and 2 under a registered sale 
deed dated 15-3-1957. It was therefore, 
pleaded by them that they had become 
the absolute owners of the suit proper- 
ties and that the plaintiffs had no right, 
title and interest in them. The defen- 
dants pleaded in the alternative that after 
31-10-1928 on which date the properties 
were delivered pursuant to the decree 
in O. S. No. 134 of 1918-19 the posses- 
sion of defendants 1 and 2 became adverse 
to the plaintiffs and that they had per- 
fected their title to the suit properties 
by adverse possession. Defendant 3 
claimed that Item 3 of the plaint sche~ 
dule which was in his possession, did not 
belong to the plaintiffs at all and that he 
was in possession of the same in his own 
right. He pleaded that the said land 
belonged to one Narasamma and her two 
sons Narasegowda and Ravanna and that 
he had purchased the same under a sale 
deed dated 4-5-1942 from them. Later 
on because he found that. defendants i 
and 2 were in wrongful possession of 
the said portion. he instituted O. S. No. 
36 of 1945-46 on the file of the Second 
Munsiff at Bangalore for possession. 
That suit was decreed and that he was 
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in pəssession as its absolute owner. He, 
- therefore, prayed that the suit as against 
him may be dismissed. Defendant 5 filed 


a written statement stating that the suit 


may be decreed as prayed for. Defen- 
dants 4 and 6 adopted the written state~ 
ment filed by defendant 5. In the reply, 
the plaintiffs pleaded that it was not 
true to say that the mortgagee Konda 
Hanumanthaiah. father of defendants & 
and 2, was dispossessed in Ex. Case No, 
395 of 1928-29 by Boregowda. 
other hand, the said Konda Hanuman- 
thaiah instituted O. S. No. 45 of 1942-43 
on the file of the Second Munsiff against 
Doddaiah who claimed to have purchas- 
ed the suit lands under sale deed dated 
24-9-1929 and 6-4-1942. In that suit, 
the mortgagee stated that he was in 
Poss2ssion -of the suit properties as a 
morigagee under the father of the plain- 
tiffs and that he had not been dispos- 
sessed in Execution Case No. 395 of 1928 
29 et all. He characterised the delivery 
proceedings as amounting to mere paper 
delivery and that the possession of the 
properties however continued to remain 
witk him. In the said suit, Konda Hanu~ 
manthaiah had prayed for an injunction 
restraining Doddaiah from interfering with 
his possession of the suit properties, It 
was, therefore, pleaded that the case of 
‘defendants 1 and 2 that in Ex, Case No. 
395 of 1928-29 Konda Hanumanthaiah 
was dispossessed, was not true. It-was urged 
that the possession of Konda Hanuman- 
thaiah and after him defendants -1 and 2 
of the properties, continued ‘to be that 
of a mortgagee and that defendants 1 and 
2 were bound to allow redemption of all 
the mortgages in quéstion. 

. 3. ; The trial Court after recording 
the evidence and hearing the parties, 
dismissed the suit and the appeal filed 
against the judgment and decree of the 
tria- Court, was unsuccessful. The plain- 
tiffs have, therefore, filed this second 
appeal, 

4, In } 

that Nanjaiah. the father of plaintiffs, 
executed five mortgage deeds-on 10-1-1918, 
26-€-1918, 8-7-1919, 20-2-1922 and 2-12~ 
1922. The said mortgage deeds are mark- 
ed as Exhibits in this case. Exhibit P-1 
is the mortgage deed dated “2-12-1922, 
Exhibit P-2 is th® mortgage deed dated 
25-0-1918. Exhibit P-3 is the mortgage 
deed dated 10-1-1918, Exhibit P-4 is the 
mortgage deed dated 8-9-1919 and Exhi« 
bit P-5 is the mortgage deed dated 20-2- 
1923. Exhibit P-8 is the certified copy 
of the mortgage deed dated 29-5-1915 
executed by Nanjaiah in favour of Hanu~ 
man Singh. Tne mortgagee Konda Hanu~ 
manthaiah under Exhibits P-1 to P-5 was 
asked: to discharge the mortgage under 
Exhibit P-8. That Konda Hanuman- 
thaiah got possession of the properties 
mortgaged under Exhibits P-1, to P-5, is 


On the 


this case there is no dispute | 


N 
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established by the statement of Konda 
Hanumanthaiah contained in Ex, P-13. 
which is a certified copy of the plaint 
in O., S., No. 45 of 1942-43 on the file of 
the Second Munsif at Bangalore, The 
said -suit was instituted by Konda Hanu- 
manthaiah for a decree for permanent 
injunction restraining the above mention- 
ed Doddaiah from obstructing or inter- 
fering with his possession and peaceful 
enjoyment of the plaint schedule lands. 
He alleged in the said plaint that he was 
the mortgagee with possession of the 
lands for more than 24 years under the 
mortgagor Nanjaiah as per mortgage 
deeds dated 10-1-1918, 26-9-1918, 8-7- 
1919, 20-2-1922 and 2-12-1922. The 
plaint goes on to state that the said 
mortgagor Nanjaiah was the absolute 
owner of the suit lands and the plaintiff 
was in continuous and undisturbed pos- 
session end enjoyment of the same. It 
‘was further stated that in the year 1933 
the first defendant Doddaiah who had 
purchased the suit properties on 29-4- 
1929 along with two others raised a dis- 
pute about the possession of the suit land 
by Konda Hanumanthaiah and requested 
the revenue authorities to take kandayam 
in respect of the suit lands from him and 
that the revenue authorities having en- 
quired into the matter decided that the 
plaintiff was in enioyment and possession 
of the land, and, therefore, they reject- 
ed the prayer of Doddaiah. It was fur- 
ther pleaded that in spite of the fact that 
Doddaiah had no right whatsoever. he 
was with the active assistance of defen- 
dants 2 and 3 therein, obstructing the 
plaintiff from enjoyment of the’ suit 
lands. It was, therefore, prayed that a 
decree for injunction should be passed. 
In the course of his deposition in the 
said suit, O. S, No, 45 of 1942-43, which 
has been marked as Exhibit P-14 in this 
suit, Konda Hanumanthaiah stated that 
he was in possession of the suit lands 
under the five mortgage deeds executed 
by Nanjaieah in his favour and that be- 
fore him Nanjaiah was in possession of 
the lands from the time of his father 
j.e.. for about 20 to 25 years prior to 
the mortgage in his favour. He denied 
in the course of his cross-examination 
knowledge about the institution of O. S. 
134/1918-19 by Dodddiah against the 
mortgagor Nanjaiah, but he however ad- 
mitted that he had been examined in 
that case as a witness and that he had 
produced one of the mortgage deeds in 
that suit as an Exhibit. He however 
stated that he had no knowledge of the 
relief claimed in that suit. He denied 
that Doddaiah got possession of the suit 
properties at any time.. The said suit 
was decreed by the trial Court. The 
only issue framed in that suit, as can 
be gathered from Exhibit P-15 certified 
copy of the judgment in Second Appeal 





N. Nenjappa v. Siddiah (Venkataramieh J.) 


A.L R. 


No, 183 of 1944-45 which arose out of 
O. 5. No, 45/1942-43 referred to above, 
was whether the plaintiff Konda Hanu- 
manthaian the mortgagee under Exhibits 
P-I to P-5 was in possession of the suit — 
lands and was entitled to permanent in- 
junction prayed for. On that issue. both 
the trial Court and the first appellate 
court gave concurrent findings and decreed 
the suit. In the second appeal. the juds- 
ments and decrees of the two courts be~ 
low, were affirmed. The contention urg- 
ed by Doddaiah, the appellant in S. A, 
No. 183 cf 1944-45 who was defendant $ 
in O. S. No. 45 of 1942-43, namely. that 
he had taken delivery of the properties 
through court in execution of the decree 
passed in O. S. No. 184 of 1918-19 which 
he had instituted against the mortgagor 
Nanjaiah. was negatived by the High 
Court, 

5. There is no evidence in this 
case to show that the possession of the 
mortgaged properties by Konda Hanu- 
manthaiah or his sons defendants 1 and 
2, was ever disturbed on any other oc- 
casion. The only allegation in the writ- 
ten statement of defendants 1 and 2 in 
that -behalf is that the possession of the 
mortgagee was disturbed by the decree- 
holder in O. S. No. 134 of 1918-19. in 
Ex, Case No, 395 of 1928-29. It has to 
be held in view of the contents of Exhi- 
bits P-13. P-14 and P-15. referred to 
above. that the same is not established. 
On the contrary, what I find from these 
Exhibits is that the mortgagee Konda . 
Hanumanthaiah and his sons defendants 1 
and 2 were able to retain possession of 
the suit properties which had been mort- 
gaged under Exhibits P-1 to P-5 on the 
basis of their right under the mortgage 
deeds Exhibits P-1 to P-5. It is also 
clear from these documents that the 
mortgagee and his sons defendants 1 and 
2 have been in continuous possession of 
the mortgaged properties from the time 
they were mortgaged till the present suit 
was instituted, 


6. The next question is whether 
it is permissible for defendants 1 and 2 
to deny the title of the mortgagor. A 
mortgagee is precluded from denying the 
title of the mortgagor to mortgage the 
property during the pendency of the 
mortgage. But this rule would not apply 
when a mortgagee in possession is evict- 
ed by a person having paramount title. 
In the instant case. the contention of 
defendants 1 and 2 wag that the mortga~ 
gor Nanjalah had transferred the suit 
properties in favour of Boregowda under 
a registered sale deed dated 30-8-1906 
and that after the said sale deed, he 
had no right, title and interest at all in 
the suit properties. It was further stat- 
ed that on the basis of the said sale deed, 
Boregowda had instituted O. S. No, 134 
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of 1918-19 against the mortgagor and 
that the said suit was decreed and in 
execution of the decree passed therein, 
in Ex. Case No. 395 of 1928-29 the pro- 
perties were delivered to the decree- 
holder. It was, therefore, pleaded that 
whatever title which the mortgagor pos- 
sessed was lost subsequent to the date 
of the mortgage. 
even though the mortgagee may not be 
able to deny the title of the mortgagor 
at the commencement of the mortgage. 
it would be open to him to deny his title 
if the mortgagee was dispossessed subse- 
quent to the date of the mortgage by a 
stranger claiming under title paramount. 
In support of tke said contention, reli- 
ance was placed on a decision of: the 
former Mysore Eigh Court in Fakruddin 
Khan v. Abdu] Kareem, ( (1951) 29 Mys 
LJ 5). Sri S. L. Simha, the learned 
counsel for the appellants however con- 
tended that in this case, admittedly the 
mortgagee Konda Hanumanthaiah and 
defendants 1 and 2 were never in fact 
dispossessed by the decree-~holder in Q.S. 
No, 134 of 1918-19, and, therefore. the 
mortgagee or persons claiming under him 
could not at all contend that the mort- 
gagor had no right to redeem. He urged 
that the above decision was therefore 
distinguishable from the present case. I 
think Sri Simha is right in making the 
said submission. Similarly the decision 
in S.-Chokkalingam Pillai v, M. S. S. M. 
Ganesa Shanmugasundaram Pillai. (AIR 
1951 Mad 284) is not of much assistance 
to the defendants 1 and 2. In that case 
it was held that, “in order to constitute 
an eviction by a person claiming under 
paramount title, it is not necessary that 
the tenant should be put out of posses- 
sion or ejectment should be brought; a 
threat of eviction is sufficient. and if the 
tenant, in consequence of such threat, 
attorns to the claimant, he can set this 
up aS an eviction by way of defence to 
an action for rent, subject to his prov- 
ing the evictor’s title ......... ” In 

case, the mortgagee instead of either at- 
torning to or accepting the title of Dod- 
daiah who was c_aiming under paramount 
title on the basis of a decree passed 
against the mortgagor. instituted a suit 


in O. S. No. 45 of 1942-43 as per Exhibit. as 


P-13 and was able’ to obtain a decree in 
S. A. No. 183 of 1944-45. as per Ex. P~15, 
on the basis that the delivery proceed- 
ings in Ex. Case No. 395 of 1928-29 re- 
sulted in mere paper delivery and that 
he was entitled to remain in possession 
of the properties on the basis of his title 
under the mortgage deeds Exhibits: P-1 
to P-5. It cannot. therefore, be conclud- 
ed that there hes been any dispossession 
of the mortgagee by a person claiming 
under paramount title. The decision in 
K. S. M. Guruswami Nadar v. N. G. 
Ranganathan, {AIR 1954 Mad 402) which 
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lays cown the same principle is also of 
no avail to defendants 1 and 2 


T: From the foregoing it is clear 
that the mortgagee and his sons defen- 
dants 1 and 2 have been in possession 
all along as mortgagees only, and, there- 
fore, their possession should be con- 
strued as being adverse to Boregowda, 
the decree-holder in O. 5. No. 134 of 
1918-19 and persons claiming under him 


-all clong. Even granting that Boregowda 


had title to the suit properties, the mort- 
gagee’s possession being adverse to him 
for more than twelve years, it should 
be held that Boregowda and persons 
claiming under him lost their title to 
the suit properties by adverse posses- 
sion. It follows that under the sale deed 
dated 15-3-1957 executed by Doddaiah, 
who claimed under the decree-holder 
in O, S. No. 134 of 1918-19, defendants 1 
and 2 could not acquire any title because 
by 1957 more than twelve years had 
elapsed from 31-10-1928 on which date 
the decree-holder in O. S. No. 134 of 
1916-19 claimed to have taken posses- 
sion of the suit properties although in 
fact ne did not get actual possession of 
the same. As already stated the mort- 
gagee and defendants 1 and 2 were in pos- 
session all along in defiance of the title 
of Doddaiah and his predecessors-in-inte- 
rest. Hence. I am of the opinion that 
under the sale deed dated 15-3-1957 no 
title was acquired by defendants -1 
and 2 because the transferor himself had 
no subsisting title by then. : 


8. It was argued on behalf of de- 
fendants 1 and 2 that but for the suit 
instituted by the mortgagee in O. S. No, 
45 of 1942-43. he would have lost pos- 
session of the suit properties and the 
mortgagor or persons claiming under him 
alse would not have been able to file a 
suit for redemption. It was urged that 
the plaintiffs cannot therefore be permit- 
ted to take advantage of the decree 
which the mortgagee obtained in O, S. 
No, 45 of 1942-43. I find it difficult to 
accept the above contention. The true 
legal position is as found in Section 90 
of the Indian Trusts Act, which reads 

as zollows:— 


“Where a fora for life. co-owner, 
mortgagee or other qualified owner of 
any property, by availing himself of his 
position as such. gains an advantage in 
derogation of the rights of the other per- 
sons interested in the property. or where 
any such owner. as representing all per~ 
sons interested in such property. gains 
any advantage, he must hold, for the 
benefit of all persons so interested, the 
advantage so gained, but subject to re- 
payment by such persons of their due 
share of the expenses incurred, and to 
an indemnity by the same persons against 
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liabilities properly contracted, in gaining 
such advantage.” 


The usufructuary mortgagee in this case, 
as already found, was able to maintain 
possession of the suit properties on the 
basis of the title derived by him under. 
the mortgage deeds, and. therefore he is 
liable in law to hold the mortgaged pro- 
perty for the benefit of the mortgagor. 
He cannot be permitted to make use of 

position as a mortgagee for depriv- 
ing the mortgagor of the equity of re- 
demption. The same is the principle 
[underlying in the legal maxim “once a 
mortgage, always a mortgage”. It is the 
right of a mortgagor on redemption to 
get back the subject of the mortgage and 
to hold and enjoy the same as he was 
entitled to hold -and enjoy before the 
mortgage. Unless the right conferred on 
the mortgagor under Section 60 of the 
Transfer of Property Act has been ex- 
‘Itinguished by the act of parties or by a 
decree of a court. the mortgagee cannot 
prevent the mortgagor from securing a 
decree for redemption. I am of the 
opinion that in the instant casé, defen- 
dants 1 and 2 have not been able to 
establish any tenable ground to deprive 
the morigagor or his successors in inte- 
rest of their right to redeem the mortga- 
ges, The courts below were wrong in 
coming to the conclusion that the plain- 
‘tiffs had lost their right to redeem the 
properties by virtue of the Broo 
in O. S. No, 184 of 1918-19 and Ex, Case 
No. 395 of 1928-29. 


= §. JT hold that the plaintiffs are en- 
titled to a decree for redemption. Buf 
a preliminary decree cannot be straight- 
way passed in this appeal, 


10. The plaintiffs In their plain? 
- have prayed for a preliminary decree to 
be passed directing defendants 1 and.2 to 
receive a sum of Rs, 1,075/~ or any other 
amount that may be found due on taking 


accounts, Defendants 1 and 2 in the > 


course of their ‘written statement have 
stated that the plaintiffs were not liable 
to get a larger sum in the event of a de- 
cree for redemption being passed. They 
have pleaded in the written statement 
that they had spent more than Rupees 
1, 000/- for protecting their possession and 
in defending. the case against the real 
owner Doddaiah. It was also pleaded 
by them that a sum of Rs. 4,000/- had 
been spent by them for improvements 
over the suit lands. On these pleadings, 
‘issues Nos. 9. 10, 11 and 12 were framed 
by the trial Court. But in view of its 
decision that the suit was not maintain- 
able on the grounc that the plaintiffs had 
lost their equity of redemption, the trial 
Court omitted to record its ding on 
those issues. The lower Appellate 
Court has also not recorded its finding 
on these issues. In the above circum- 
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stances, it is not possible for this Courf 
to determine the amount payable by the 
plaintiffs to defendants 1 and 2 towards 
the redemption of the mortgages in ques- - 
tion. It is, therefore, necessary to Te- 
mand this case to tae trial Court to re<« 
cord its finding on issues Nos. 9 to 12 and 
to pass a preliminary decree in accord 
ance with law. 

il. So far as defendant 3 is con~ 
cerned, the lower appellate Court was of 
the opinion that there was no evidence 


to show that defendants 1 and 2 and 


their father Konda Hanumanthaiah were 
ever in possession of Item 3 of the plaint 
schedule purchased by defendant 3 under 
Exhibit P-5. It. therefore, reversed the 
finding recorded on the above question 
by the trial Court and on that ground 
held that the suit claim as against defen- 
dant 3 had not been established by the 
plaintiffs. The case as against defendant 3 
is mainly dependent upon the facts and 
the lower appellate Court has found that 


the land in possession of defendant 3, was 


tats in the possession of the mortgagee, 

[In these circumstances, the suit against 
defendant 3 has to be dismissed, 

12. In the result, the judgments 
and decrees of both the courts below 
are set aside in so far as they relate to 
defendants 1 and 2 and the case is re-« 
manded to the trial Court to dispose of 
the case in accordance with the direc- 
tions given above. The suit as against 
defendant No. 3 is dismissed. Defen- 
dants 1 and 2 will pay the costs of the 
plaintiffs in all the three courts. Defen- 
dant. 3 shall bear Kis costs in all the 
three courts, 

13. The appeal is accordingly dis- 


posed of. 
Order accordingly. 
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S Mandya and other, Respond- 
ents, - 


Writ Petn, No, 4868 of 1969, D/- 
14-7-1972. 

Inlex Note:— (A) Mysore Irrigation 
Act (1965), S. 15 (1) — Notification under 
must clearly state the area where the field 

js are proposed to be constructed. 


(Para 6) 
Index Note:— =; (B) Mysore Irrigation 
Act (1965), S. 15 2) — The precise ex- 


tent. boundary and measurements of land 
required for construction of field channels 
have to be given in the notification under 
sub-section 
Brief Note:— (B) Mere stating the 
particular extent of land in a survey 
number is not enough, (Para 7) 
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B, Tilak Hedge, for Petitioner; H, N. 
Narayan High Court Government Pleader, 
for Respondents, 


_ MALIMATH, J.:— The petitioner 
has challenged in this writ petition the 
notification dated 17th August, 1967 issued 
by the 2nd respondent, the Executive 
FEngineer-cum-Irrigation Officer, V. C. 
Division. Mandya, under Section 15 (1) 
of the Irrigation Act, 1965, as well as the 
notification dated 8th ‘December, 1967 
issued by the same officer under Secs 
tion 15 (2) of the said Act, 


2. The petitioner is the owner of 
the land bearing Survey Nos. 62/3 and 
62/5 of Halavadi village in Mandya Taluk. 
They together , measure 1 acre and 3 
guntas. On- the 17th of August, 1967 the 
Irrigation Officer, issued the notification 
under Section 15 (1) of the Mysore Irriga- 
tion Act, 1965 (hereinafter referred to as 
the Act) which has been produced in the 
case as Exhibit A. That was followed 
by the notification dated 8th December, 
1967, issued by the Deputy Commissioner, 
under Section 15 (2) of the Act. which 
has been produced in the case as Ex, B, 


3. The cor.tention of the petitioner 
fs, that the notification issued under Sec- 
tion 15 (1) and (2) of the Act, are not in 
accordance with law. The scheme of 
Section 15 of the Act, fs, that the Irriga- 
tion Officer on being satisfied that the 
construction of field channels in any area 
fs necessary in public interest for supply 
of water from an irrigation work to 
lands requiring such supply for purpose 
of cultivation, shall declare by notifica- 
tion that such field channels may be con~ 
structed after a date to be specified in 
the notification, not being earlier than 
thirty days from the date of publication 
thereof. A copy of such notification shall 
be sent to the Tahsildar of the area for 
publication in the village concerned. 
After the date specified in the notifica- 
tion issued under Section 15 (1) of the 
Act, the Irrigation Officer is required to 
determine the suitable alignment for the 
field channels and to mark out that land, 
which in his opinion, is necessary to oc- 
cupy for the construction of the field. 
channels, Thereafter he is required to 
publish a notification by affix'ture on the 
Notice Board, in his office that so much 
of such land as is situated within such 
village or villages has been so marked 
out and shall send a copy of such noti- 
fication to the Tahsildar for publication 
in every village through which the field 
channel is taken on such lands. He is 
also required to send a copy of such 
notification to the Deputy Commissioner 
of every District in which such land is 
situated. 

4, Sectior. 16 of the Act provides 
that on receipt af a copy of a notification 
under Section 15 the Deputy Commis- 
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sioner. Shall, on being satisfied that such 
land is required for a field channel, pro- 
ceed to acquire and take possession of 
such land under the provisions of the 
Land Acquisition Act, 1894, as if a dec- 
laration bad been issued by the State 
Government for the acquisition thereof 
under Section 6 of that Act and as if 
the State Government had ‘thereupon 
directed the - Deputy Commissioner to 
take order for the acquisition of such 
land under Section 7 of the said Act and 
as if the State Government had issued 
order for immediate possession being 
taken under Section 17 of the said Act. 
Sub-section (2) of S, 16 of the Act pro- 
vides that notwithstanding anything zon- 
tained in the Land Acquisition Act, 1894, 
the acquisition of any land for the pur- 
pose of constructing a field-channel 
under Section 15 shall be deemed to be 
for a public purpose and compensztion 
has to be awarded as per the gaid sub- 
section, 

4-A. The procedure prescribed under 
the Land Acquisition Act. for jhe pur- 
pose of acquiring the land is modified 
to a considerable extent. It is clear, that 
no Opportunity is given to the persons 
whose lands are sought to be acquired to 
submit their objections to the proposed 
acquisition for the purpose of construct 
ing field channels under the Irrigation 
Act. The procedure contemplated under 
Section 5 (A) of the Land Acquisition 
Act is dispensed with and the notifica- 
tion issued under Section 15 (2) of the 
Act on „its publication is treated as a 
notification issued under Section 6 of the 
Land Acquisition Act. The citizen whose 
lancs are acquired under the Irrigation 
Act for construction of field channels has 
thus no right to submit his objections. 
The provisions of Section 15 are manda- 
tory and therefore the authorities con- 
cerned must strictly comply with the 
same before taking action to acquire lands 
for the construction of field channels 
under the Act. 


5. It is no doubt true as pointed 
out by Shri Narayan, the learned High 
Court Government Pleader, the impugn- 
ed. notifications issued under sub-sec- 
tions (1) and (2) of S. 15 are in form 
Nos. 2 and 3 prespribed under Rule 7 of 
the Mysore Irrigation Rules, 1965. But 
if the notifications have been issued in 
concravention of the provisions of sub= 
sections (1) and (2) of S. 15, they cannot 
be treated as valid on the ground that 
they have been issued in the form pre- 
scribed under the rules. 

Sub-section (1) of S. 15 of the 
Act, requires the Irrigation Officer on 
being satisfied that the construction of 
field channels in any area is necessary in 
public Interest for supply: of weter from 
an irrigation work to lands requiring 
such supply to make a declaration to that 
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effect, I¢ also requires that the Irriga- 
tion Officer should satisfy himself that 


construction of the field channels in any 
particular area is necessary. The pur- 
pose of notification under Section 15 (1) 
of the Act is to apprise persons who are 
likely to be affected by the action pro- 
posed to be taken by the Irrigation Offi- 
cer. It is therefore of the essence of the 
matter that the notification under Sec- 
tion 15 (1) of the Act should clearly 
state the area where the field channels 
are proposed to ke constructed. This es- 
sential requirement is lacking in the im- 
pugned notification issued under Sec- 
tion 15 (1) of the Act. Hence it is liable 
to be quashed, 


T. After tke issue of a notification 
under Section 15 (1) of the Act. the Irri- 
gation Officer has to wait for the speci- 
fied period before he takes action to Issue 
a notification under Section 15 (2) of the 
Act. According to Section 15 (2) the Ir- 
rigation Officer is required to determine 
the suitable alignment for the field chan~ 
nels and to mark out the lands which 
in this opinion are necessary to occupy 
for the construction thereof. It is there- 
after that he is required to publish a 
notification that so much of such land as 
situated within such village or villages 
has been so marked out and shall send 
a copy of the same for publication In 
every village through: which the field 
channel is taken and on such lands. 
copy of the same notification is also re~ 
quired to be sent to the Deputy Com- 
missioner concerned. It is therefore 
mecessary that the Irrigation Officer 
should determine the alignment and 
mark out the land which is necessary to 
occupy for the construction of field 
channels, The determination of the align- 
ment and marking out the land contem- 
plated under Section 15 (2) serves the 
important purpose of notifying the pre~« 
Cise land or portion of the land sought 
to be acquired. It is therefore clear that 
it is not enough to state in the notifica- 
tion issued under Section 15 (2) that a 
particular extent of land in a survey 
number that is required for construction 
of field channels but that the precise ex- 
tent, boundary and measurements there- 
of have to be given in the notification 
issued under Section 15 (2). In the im- 
pugned notification issued under Sec- 
tion 15 (2) of the Act in this case, all 
that is mentioned is that 3/4th of a gunta 
in the lands hearing survey numbers 
62/3 and 52/5 is marked out for construc~ 
tion of field channels. It is impossible 
to know from that notification as to where 
that 3/4th of a gunta in the land in ques- 
tion is located. We are therefore clearly 
of the opinion, that the notification not 
being in accordance with S. d5 (2) 
is liable to be quashed, 
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8. As we are allowing this writ 
petition and quashing both the notifica- 
tions it is not necessary to consider the 
cine contentions raised in the writ peti- 
tion. 

9. For the reasons stated above, 
we allow this writ petition and quash both 
the impugned notifications Exhibits ‘A’ 
and ‘B’ issued under sub-sectiong (1) and 


. (2) of 5. 15 of the Mysore Irrigation Act, 


1965, by the Irrigation Officer, V, C. Divi- 
sion, Mandya. 
10. In the circumstances of the 
case there will be no order as to costs. 
Petition allowed, 
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K. S. Sathyapala, Appellant v. Alice 
D’Souza and another, Respondents. 


Second Appeal No, 29 of 1970, D/- 
25-8-1972, against judgment and decree 
of Dist, J.. Chikmagalur, D/- 6-12-1969. 


_ Index Note:— Mysore Land Re- 
forms Act (10 of 1962), Ss, 132, 133 (2), 
112 (b) (as amended by Mysore Act 6 of 
1970) — Effect of retrospective amend- 
ment — Jurisdiction of Civil Court to 
decide the question whether a person is 
a tenant or. not. 


> Brief Note:-— The effect of retrospec- 
tive amendment of Clause (b) of Section 


112 of the Principal Act by Section 12 (i) © 


of the Amendment Act, is that the Tri- 
bunal constituted under Section 111 of 
the Principal Act. should be deemed to 
have had jurisdiction to decide whether 
a person is a tenant and nct only ‘the 
question whether a person is a deemed 
tenant as defined under Section 4 of the 
Principal Act, In view of the validating 
provision in Section 33 (1) of the Amend~ 
ment Act all decisions of the Tribun 
on the question whether a person is a 
tenant, shall be valid in law as if the 
Tribuna] had always been conferred 
Jurisdiction to decide such question. 


(Para 21) 
Although the Amendment Act does 
not contain any express provision declar~ 
ing as invalid decisions of Civil Courts 
on the question whether a person is a 
tenant other than a deemed ‘tenant, ren- 
dered prior to the Amendment Act. even 
in the absence of such an express pro- 
vision in the Amendment Act, such con= 
sequence will follow by necessary impli< 
cation. from retrospective conferment of 
jurisdiction on the Tribunal to decide 
such question. Section 182 of the Princi- 
pal Act excludes the jurisdiction of Civil 
Courts in respect of matters which should 
be decided by the Tribunal. Hence, both 
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Civil Courts and the Tribunal cannot be 
regarded as having jurisdiction at the 
same time to decide the same matter, If 
the Tribunal is deemed to have had 
fflurisdiction to decide the question whex 
ther a person is a tenant and not merely 
a deemed tenant. it necessarily follows 
that Civil Courts should be deemed to 
have had no jurisdiction to decide such 
question at any time. (Paras 23, 24) 
Cases Referred: Chronological Paras 
(1968) 2 Mys LJ 207 = 16 Law Rep | 

13, C, Thimmayya v. Thimayya 14 


A, C. Naniappa and 5. R. Rama- 
nathan, for Appellant; M., Gopalakrishna 
Shetty, for Respondent No. 1. 


CHANDRASHEKHAR, J.:— This 
second appeal had come up for hearing, 
in the first instance, before one of us 
(Sadanandaswamy. J.) and has been re« 
ferred to a Division Bench under the 
proviso to Section 6 of the Mysore 
High Court Act, 1961. on the ground 


that the question of law involved in this - 


appeal is an important one and that the 
decision thereon affects a large number 
of cases which have already been decid- 
ed by Subordinate Courts. 


2. The appellant is defendant WE 
respondent 1 is the plaintiff and respon- 
dent 2 is defendant 2 in the suit which 
was tried by the Civil Judge at Chik- 
magalur, The plaintiffs case is that he 
was the tenant of the sui; land under 
defendant 1 who purported to sell it to 
defendant 2 without giving him  (fthe 
plaintiff) the first option to purchase it 
as required by Section 22 of the Mysore 
Tenancy Act, 1952, and that defendant 2 
was trying to dispossess him (the plain- 
tiff} from the suit land. He sought for a 
declaration that he was the tenant of 
the suit land (sic) for a permanent in~- 
junction restraining defendant 2 from 
interfering with his Jawful possession 
thereof, 

3: The first issue in the suit is 
whether the plaintiff is the tenant of 
the suit land. Both the Courts below 
concurrently held that issue in favour of 
the plaintiff and decreed the suit. 

4. In this appeal. it was contend- 
ed for the appellant that by virtue of 
Section 12 of the Mysore Land Reforms 
(Amendment) Act. 1970. (Mysore Act 6 
of 1970) (hereinafter referred to as the 
Amendment Act) the jurisdiction of Civil 
Courts to decide the question whether a 
person is a tenant, has been taken away 
with retrospective effect and that conse- 
quently the Courts below must be deem-~ 
ed to have had no jurisdiction to decide 
whether the plaintiff was the tenant of 
the suit land, 

5. On the other hand, Mr. M. 
Gopalakrishna Shetty. learned counsel 
for respondent 1. contended that at the 
time when the learned Civil Judge des 


cided the suit and the learned District 
J udge decided the appeal therefrom. 
Civil Courts had jurisdiction to decide 
such question, and that the Amendment 
Act cannot be construed as invalidating 
the cecisions rendered by Civi] Couris 
prior to the Amendment Act, when they 
had undoubted jurisdiction. 

. 6, To appropriate the rival con- 
tenticns of the parties, it is necessary to 
set out certain provisions. of the .Mysore 
Land Reforms Act, 1961. (hereinafter re- 
ferred to as the Principal Act) and the 
Amendment Act. 

Ws The Principal Act 
force on 2-10-1965. 

_ 8 Section 2-A (34) of the Prin- 
cipal Act has defined the word ‘tenant’ 
SO as to include a person who is deemed 
i ne a tenant under Section 4 of that 

ct. 


% Section 4 of the Principal Act 
provides that a- person who is lawfully 
cultivating any land belonging to another 
person, shall be deemed to be a tenant 
in certain circumstances set out in that 
Section, 

10. Section 112 of the Principal 
Act sets out the duties of Tribunals con- 
stituted under Section 111 of tha; Act. 

11. The relevant. part of Section 
112. as it stood before it was amended 
by the Amendment Act, read as fol- 
lows:— 

"112. Duties of Tribunal: For the 
purposes of this Act the following shail 
be the duties and functions to be per- 
formed by the Tribunal, namely,— 

a 4t tk +$ 


came into 


*«z 


(b) to decide whether a person is a 
tenant or not under Section 4 and make 
declaration accordingly; 
(cy) *** l 
x ¥ * x g * I? 

_ 2. _Sub-section (1) of Section 132 
of the Principal Act bars the jurisdic- 
tion inter alia, of Civil Courts to settle, 
decide or deal with any question which 
by or under that Act. is required to be 


settled, decided or dealt with b the 
Tribunal, 
13. Section 133 of the Principal 


Act, before it was amended by Section 
28 of the Amendment Act, provided shat 
if any suit instituted in any Civil Court 
involved issues which were required ‘to 
be settled, decided or dealt with by any 
authority competent to settle. decide or 
deg] with such issues under that Act, 
the Civil Court should stay the suit and 
refar such issues for determination by 
the authority competent to settle, decide 
or deal with such issues under that Act 
and after such authority decided such 
issues and communicated fts decision to 
the Civil Court, such court should there- 
upon dispose of the suit. 

14, In C, Thimmayya v. Thim- 
meyya, (1968 (2) Mys LJ 207). this Court 
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held that the only power conferred on 
the Land Tribunal: under Section 112 (b) 
of the Principal Act, was the power to 
decide whether a person was a deemed 
-¢enant under Section 4 of that Act. that 
there was no provision in that Act au- 
thorising an adjudication by the Land 
‘Tribunal on the question whether a per- 
son was a tenant otherwise than under 
Section 4 of that Act. and that the power 
to decide whether a person was a tenant 
otherwise than under Section 4 of that 
Act, still resided In the Civi Court. 
This Court pointed out the incongruity 
in the provisions of the Principal Act 
which authorised the Land Tribunals to 
decide the limited question whether a 
person was a deemed tenant while the 
jurisdiction of the Civil Court to make 
an adjudication on the question whether 
a person was a tenant of any other des- 
cription remained unaffected. 


15. The above incongruity ‘was 
removed retrospectively by the Amend- 
ment Act which came into force on 15- 
1-1970. 

16. By Section 12 (1) of the Am~« 
endment Act, the words and figure 
“under Section 4 and make declaration 
accordingly” occurring at the end of 
Clause (b) of Section 112 of the Principal 
Act, have been deleted with retrospec- 
tive effect as if these words and figure 
never existed in the Principal Act. After 
such amendment.. the relevant part of 
Section 112 of the Principal Act. should 
be deemed always to have read as fol- 
lows:— 

112. Duties of the Tribunal: For the 
purposes of this Act. the following shall 
be the duties and functions to be per~ 
by the Tribunal namely: — 


(b) to decide ar ee a person is a 
tenant or not, 

17. Section 2 of the Amendment 
Act inserted in Section 2-A of the Prin- 
cipal Act a new clause, Clause (9a), 
which defines the word ‘Court?’ as the 
Court of the Munsiff within the local 
limits of whose jurisdiction the land is 
situate, 


18. Section 3 of the Amendment 
Act has substituted in several Sections 
of the Principal Act fmeluding Section 
n e word ‘Court’ for the word ‘“Tri- 

unal’, 


19. Sub-section (2) of new Sec~ 
tion 133 of the Principal Act (substitut~ 
ed by Section 28 of the Amendment Act) 
provides that if any suit instituted in 
any Civil Court other than the Court. 
involves any issues which are required 
to be settled, decided or dealt with by 
the Court, then the Civil Court shall 
stay the suit and refer such issues to 
the’ Court for decision and that the court 
shall decide such issues in accordance 


express provision in the 


A.I E. 
with the provisions of that Act and 
shall communicate its decision to the 


Civil Court which has made such refers 
ence, 


20. Section 33 of the Amendmen# 
Act validates the decrees and orders 
made by the Tribunal constituted under 
Section 111 of the Act. Sub-section (1) 
of that section reads:— 

__ 33. Validation, (1) All proceedings 
taken and decrees and orders passed be- 
fore the commencement of this Act by 
a Tribunal exercising or purporting to 
exercise jurisdiction to decide whether a 
person is a tenant or not shall notwith- 
standing any judgment, decree or order 
of any court, be deemed to be as good 
and valid in law ag if the Tribunal eX- 
ercising or purporting to exercise such 
furisdiction had been duly conferred 
ee such jurisdiction by the Principal 
ct, 


Explanation:— For purposes of this 


-section ‘tenant’? shall have the meaning 


assigned to it in the Principal] Act, 

21. The effect of retrospective 
amendment of Clause (b) of Section 112 
of the Principal Act by Section 12 (i) of 
the Amendment Act, is that the Tribu- 
nal constituted under Section 111 of the 
Principal Act, should be deemed to have 
had jurisdiction to decide whether a per- 
son is a tenant and not only the ques- 
tion whether a person is a deemed ten- 
ant as defined under Section 4 of the 
Principal Act. The validating provision 
in sub-section (1) of Section 33 of the 
Amendment Act. puts the matter beyond 
doubt that all decisions of the Tribunal 
on the question whether a person is a 
tenant, shall be valid in law as if the 
Tribunal had always been conferred 
jurisdiction to decide such question. 


22. Mr, Gopalkrishna Shetty did 
not dispute that in view of amendment 
of Clause (b) of Section 112 of the Prin- 
cipal Act and Section 33 of the Amend- 
ment Act all decisions rendered by Tri- 
bunals before the Amendment Act came 
into force, on the question whether any 
persons are tenants and not merely 
deemed tenants under Section 4 of the 
Principal Act, should be deemed to be 
valid decisions. However. Mr. Gopal Kri- 
shna Shetty submitted that prior to the 
Amendment Act. the Civil Court had 
undoubtedly jurisdiction to decide whe- 
ther a person was a tenant other than a 
deemed tenant and that the Amendment 
Act should not be construed as invali- 
dating decisions of Civil Courts on such 
question, which were valid when they 
(such decisions) were rendered. 


Mr, Gopal Krishna Shetty also 
pointed out that while there is an ex- 
press provision validating decisions of 
Tribunals on such question, there is no 
Amendment 
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Act invalidating decisions of Civil Courts 
on such question, rendered prior to the 
Amendment Act. Mr, Gopal Krishna 
Shetty urged that a statute should not 
be construed as having such degree ` of 
retrospective effect as would invalidate 
acts or decisions validly done or made 
prior to enactment of such statute. 


23. It is true that the Amend- 
ment Acf does not contain any express 
provision declaring as invalid decisions 
of Civil Courts on the question whether 
a person is a tenant other than a deem- 
ed tenant, rendered prior to the Amend- 
ment Act. But even in the absence of 
such an express provision in the Amend- 
ment Act, such consequence will. in our 
opinion, follow by necessary implication, 
from retrospective. conferment of juris- 
diction on the Tribunal to decide such 
question, Section 1382 of the Principal 
Act excludes the jurisdiction of Civil 
Courts in respect of matters which 
should be decided by the Tribunal. 
Hence, both Civil Courts and the Tribu- 
nal cannot be regarded as having juris- 
. }diction at the same time to decide the 

same matter, If the Tribunal is deemed 
to have had jurisdiction to decide the 
question whether a person is a tenant 
and not merely a deemed tenant. it ne- 
cessarily follows that Civil Courts should 
be deemed to have had no jurisdiction 
to decide such question at any time. 


24. Though the . Courts below 
had jurisdiction to decide whether the 
plaintiff was the tenant of the suit land. 
their decision on that question has been 
subsequently rendered invalid and with- 
out jurisdiction in view of the provi- 
sions of the. Amendment Act. Conse- 
quently. the decrees made by the Courts 
below, based on their finding on Issue 
No. 1, should be set aside, 

25. In the result, we allow this 
appeal, set aside the judgments and dec- 
rees of the Courts below and remit the 
case to the learned Civil Judge with a 
direction to refer under amended Sec 
tion 133 of the Principal Act to the Court 
. the question whether the plaintiff is the 
tenant of the suit land. After receiving 
the finding of the Court on ‘that ques- 
tion, the learned Civil Judge shall dis 
pose of the suit afresh, 

26. As we have remanded the 
case to the trial Court, the appellant 
will be entitled to refund of the court- 
fee paid on the memorandum of appeal 
presented in this Court, 


27. In the circumstances of ‘this 
ease, we direct the parties to bear their 
own. costs in this appeal. 

Appeal allowed and case remanded. 
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Index Note: Arbitration Act (1940), 
S. 13 — Power of arbitrator to awar 
ae my (X-Ref:— Civil P, C. (1908), 


. 34), 


Brief Note: It is now well settled 
that an Arbitrator could call into aid 
the principles of Section 34 of the Code 
of Civil Procedure for awarding interest, 
when one of the disputes referred to 
him for adjudication relates to the liabi- 
lity of any party to pay interest. 

(Para 6) 

Since the Court itself cannot award 
interest by way of damages upto the 
date of the sui; as settled by the deci- 
sion of the Supreme Court in AIR 1966 
SC 395, much Jess could the arbitrator 
do s) by the principles of Section 34, 
Civil P, C. But the arbitrator can cer~ 
tainly award future interest on the 
award amount subject to limitation im-~ 
posed by Section 34, Civil P, C. Hence, 
he cannot award future interest at a 
rate exceeding 6 per cent per annum. _ 

(Para 7) 
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AIR 1967 SC 1030 = (1967) 1 SCR 
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K. JAGANNATHA SHETTY, J.:—= 
This writ petition under Articles 226 and 
227 is directed against the appellate 
judgment of the Mysore Co-operative 
Appellate Tribunal, in Appeal No. 251/66, 
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by which it has affirmed the Award of 
the Arbitrator in Dispute No, 1402/1965- 


2. By the agreement dated 27-3- 
1955, R. B. Somappa. the petitioner be- 
fore us, was constituted as an Agent for 
and on behalf of the Taluk Agricultural 
Produce Co-operative Marketing Society 
Ltd.. (8rd respondent), to purchase, store 
and hull the paddy into rice and deliver 
the same to the Society. Clause 21 of 
the agreement provides as follows:— 


“If the first party fails to deliver 
rice as per the percentage fixed above 
under clause No. (6) the cost of such 
quantify has to be paid at the Ex-Mill 
rate for shortage of rice upto one per 
cent and retail rate for shortage of rice 
beyond one per cent to the second party.” 
The petitioner did not conform to the 
conditions set out in the agreement, The 


Society, therefore, filed a dispute under 


Section 70 of the Mysore Co-operative 
Societies Act, which was later on refer- 
red to an Arbitrator for decision. The 
Arbitrator made an Award dated 21-10- 
1966 by the following terms as follows:— 
“(1) The cost of 318-58 quintal of 
I variety rice at Rs, 86/- being the retail 
rate per quintal (inclusive of S.T. at 1 
per cent and other charges). , 
... Rs. 27, 397-88 
(2) The cost of 31-21 quintals of I 
variety rice at Rs. 85/- being the retail 
rate per quintal - (inclusive of S.T. at I 
per cent and other charges). 
... Rs. 2,653-06 
(iii) Interest at 12 per cent per annum 
from 1-12-1965 to 16-4-66, 
we Rs. 1,352-00 
Total, Rs. 31,402-94 


T, therefore, hereby order that the res- 
pondent do pay to the plaintiff Society 
a sum of Rs. 31,402-94 with further inte~ 
rest at 12 per cent per annum from 17- 
4-66 to the date of realisation together 
with arbitration fee and other charges, 


if any. sO 
Sd. H. B. Yathiraij. 
Inspector of Co-operative 
Societies for Arbitration.” 


Tf is seen therefrom that the Arbitrator 
has awarded interest at the rate of 12 
per cent from the date of default ie. 
from 1-12-65 til the date of filing of 
the dispute i.e.. 16-4-1966. Further. he 
has also directed the recovery of interest 
at 12 per cent from 17-4-1966 to the date 
of realisation of the award amount. 


3. The appeal preferred by the 
petitioner against the said award was 
dismissed by the Mysore Co-operative 
Appellate Tribunal, Hence, he had ap- 
proached this Court for reliefs. 

4, In the course of the arguments 
the dispute between. the parties was 
narrowed down to only one point. i.c. 


.. regarding the liability of the petitioner 
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to pay interest from 1-12-1965 to 16-4- 
1966 and further on from 17-4-1966 Hil 
the date of realisation, or the power of 
Arbitrator to award interest on the prin- 
cipa] sum claimed by the Society, . On 
behalf of the petitioner. it was urged 
that the principal sum claimed is in the 
nature of damages, that the Arbitrator 
was not a Court, and the interest award- 
ed by him has no support either by cus 
tom, usage, contract or under any law. 


De Of course, there is no custom, 
uSage or contract pleaded or proved in 
the present case. The only statutory pro- 
Vision authorising tha Arbitrator to 
award interest is Section 34 of the Code 
of Civil Procedure, The said section. in 
terms, cannot apply to the proceedings 
before him, That was the view taken by. 
the Supreme Court in Thawardas v, 
Union | of India, AIR 1955 SC 468. Buf 
the Said decision came up for considera- 
tion in two later cases: (1) Firm Madan- 
Ja] Roshanlal v. Hukumchand Mills, Ltd., 
Indore, AIR 1967 SC 1030 and (2) Union 
of India v. Bungo Steel Furniture, AIR 
1967 SC 1032, Bachawat, J.. speaking for 
ee Court in Firm Madanilal’s case said 

usi— 


"It will be noticed that the judg~« 
ment of this Court in Thawardas’s case, 
1955-2 SCR 48 = (AIR 1955 SC 468). is 
silent on the question whether the arbi- 
trator can award interest during the pen 
dency of arbitration proceedings if the 
claim regarding interest is referred to 
arbitration, In the present case. al] the 
disputes in the suit were referred to the 
arbitrator for his decision. One of 
disputes in the suit was whether 
respondent was entitled to pendente 
interest. The arbitrator could decide the 
dispute and he could award pendente 
lite interest just as a Court could do so 
under Section 34 of the Code of Civil 
Procedure. Though in terms, Section 34 
of the Code of Civil Procedure does not 
apply to arbitrations, it was an implied 
term of the reference in the suit that 
the arbitrator would decide the dispute 
according to law and would give such 
relief with regard to pendente lite inte- 
rest as the Court could give if it decid- 
ed the dispute, This power of the arbi- 
trator was not fetitered either by the 
arbitration agreement or by the Arbitra- 
tion Act, 1940.” 

In the Bungo Steel Furniture’s case, 
Ramaswamy, J, at page 1035, after refer- 
ring to the earlier decisions of the Court, 
stated thus: 

 “....Thawardas’s case, 1955-2 SCR 
48 = (AIR 1955 SC 468) does not deal 
with the question whether the arbitrator 
can award interest subsequent to the 
passing of the award if the claim regard- 
ing interest was referred to arbitration. 
In the present case, all the disputes in 
the suit. including dhe question of inte- 
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rest, were referred to the arbitrator for 
his decision, In our opinion, the arbitra~ 
tor had jurisdiction, in the present case, 
to grant interest on the amount of the 
award from the date of the award till 
the date of the decree granted by Mal- 
lick, J. The reason is that it is an impli- 
ed term of the reference that the arbi- 
trator will decide the dispute according 
to existing Jaw and give such relief with 
regard to interest as a court could give 
if it decided the dispute. Though. in 
terms Section 34 of' the Code of Civil 
Procedure does not apply to arbitration 
proceedings. the principle of that sec- 
tion will be applied by the arbitrator for 
awarding interest in cases where a court 
of law in a suit having jurisdiction of 
the subject-matter covered by Section 34 
could grant a decree for interest.” 

The learned Judge approved the princi- 
ples enunciated by the Court of Appeal 
in Chandris v. Isbrandtsen-Moller Co, 


1951-1 KB 240 wherein it was held that: 


“though in terms Section 3 of the 
Law Reform (Miscellaneous Provisions) 
Act, 1934 giving the Court power to 
award interest on any debt or damages 
did not apply to an arbitrator, it was an 
implied term of the contract that the 
arbitrator could award interest in a case 
where the Court could award it. It was 
pointed out by the Court of Appeal that 
the power of an arbitrator to award in- 
terest was derived from the submission 
to him, which impliedly gave him power 


to decide ‘all matters in difference’ ac- 
cording to the existing law of con- 
tract... i 

6. The facts of those two Sup- 


reme Court cases, of course, are not si- 
milar to the case on hand, But it is now 
well settled that an Arbitrator could call 
into aid the principles of Section 34 of 
the Code of Civi} Procedure for award- 
ing interest, when one of the disputes 
referred to him for adjudication relates 
to a liability of any party to pay inte~ 
rest. 

7 ` The next question is about the 
correctness of the rate and the period 
for which the interest was awarded, The 
arbitrator has given interest at 12 per 
cent for the entire period upto the re~ 
covery of the award amount. It may be 
relevant to state that though the Society 
claimed the sum as its loss occasioned 
by the petitioner in supplying the rice, 
in substance, it was a claim for damages 
arising out of a breach of the agreement. 
In Union of India v. The West Punjab 
Factories Ltd.. ATR 1966 SC 395, the 
Supreme Court has clearly Taid down 
what interest cannot be awarded by way 
of damages for the period upto the date 
red the suit. At paragraph 16, it is stated 

us:— 

“The next contention is that no inte~ 
rest could: be awarded for the period be- 
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fore the suit on the amount of damages 
decreed, Legal position with respect to 
this is well settled: (See Bengal Nagpur 
Rly. Co, Lid, v, Ruttanji Ramji. 65 Ind 
App, 66 = (AIR 1938 PC 67)), That deci- 
sion of the Judicial Committee was reli- 
ed upon by this Court in 1955-2 SCR 48 
= (ATR 1955 SC 468), The same view 
was expressed by this Court in Union of 

ia v. A. L, Rallia Ram, (1964) 3 SCR 
164 =! (ATR 1963 SC 1685). In the ab- 
sence of any usage or contract, express 
or implied, or of any provision of law 
to justify the award of interest, it is not 
possible to award interest by way of 
damages, Also see recent decision of ‘his 
Court in Union of India v. Watkins Ma- 
yor and Co.. Civil Appeals Nos, 43 and 
44 of 1963, D/~ 10-3-1965 = (reported in 
AIR 1966 SC 275). In view of these deci« 
sions no interest could be awarded for 


‘the period upto the date of the suit and 


the decreta] amount in the two suit will 
have to be reduced by the amounts of 
such interest awarded.” 


If the court cannot award interest by 
way of damages upto the date of the 
suit, much less could the Arbitrator do 
so by the principles of Section 34 of the 
Code of Civil Procedure. It therefore. 
follows that the sum of Rs, 1352/- being 
the interest awarded upto the date of fil- 
ing the dispute must. be held to be 
illegal and without jurisdiction, But that 
principle does not come in the way of 
the Arbitrator awarding future interest 
on the award amount. But that power is 
subject to the limitations imposed by 
Section 34 of the Code of Civil Proce- 
dure. He cannot award future interesi 
at a rate exceeding 6 per cent per annum. 
The impugned award therefore must be 
modified by reducing the rate of interest 
from 12 per cent to 6 per cent, 


8. The principles being thus stat- 
ed. we requested counsel for the parties 
to file a joint memo calculating the inte- 
rest payable by the petitioner at the 
rate of 6 per cent per annum from the 
date of the award till the date of realisa~ 
tion of the amount, taking into conside- 
ration the periodical payments made by 
the petitioner and also the amount which 
the petitioner was entitled to by way of 
set-off, At this stage, they in order to 
avoid further complications, agreed for 
our passing the following order: 


(1) The petitioner shall pay Rupees 
8050-18 to the Society (Rs, 6938-18 be- 
ing the balance) principal award amount 
plus Rs, 1112/~ the interest at the rate 
of 6 per cent upto date. 


(2) The petitioner shall make pay- 
ment by four months from today: and 
on default to make the payment within 
the abovesaid period, the petitioner shall 
pay interest from the date of expiry of 
4 months at the rate of 6 per cent on 


de etna ananasais ana 
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Rs. 6938/- or any of its portion due on 
that sae oo it is recovered, 

. n 
writ petition to the extent indicated 
above, Without an order as to costs. 

Writ petition allowed partly. 
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Index Note:— (A) Registration Act 
(1908), S. 48 — Unregistered lease , for 
a term exceeding one year — Admission 
of evidence — (X-Ref:—— Evidence 
(1872), S. 91), (X-Ref:— T, P. Act (1882); 
S. 117). 

Brief Note:— (A) If the lease is un- 
registered, which is required to be re- 
gistered under law, all other evidence 
to prove the terms of the lease shculd 
be shut out under Section 49 of the Re- 
gistration Act. But, that does not mean 
that the tenant cannot rely upon other 
documentary proof of his tenancy, (Case 
law discussed), (Paras 7, 9) 

Index Note:— (B) Transfer of Pro- 
perty Act (1882), S. 111 (f) — Implied 
surrender of lease — Test of — Posses- 
sory mortgage in favour of lessee — 
Effect. (X-Ref:— Mysore Tenancy Act 
{13 of 1952), S. 5). 

Brief Note:— (E) The tenancy rights of 
the possessory mortgagee would remain 
in abeyance during the period of mort 
gage and the parties would revert to 
their former positions after the redemp- 
tion, On redemption the landlord would 
not be entitled to get possession of the 
land, (1902) ILR 24 All 487, Foll. 

(Para 18) 

There cannot be a presumption that 
a lessee’s right whether durable or other- 
wise is iost for ever, by implied surren- 
der merely on his becoming a possessory 
mortgagee. The question whether there 
was an implied surrender of lessee’s 
rights on the execution of a usufructuary 
mortgage, must be decided with refer-« 
ence to the protection afforded to the 
tenant by legislation, if any. The ques- 
tion of co-existence of tenancy with usu- 
fructuary mortgage has to be decided by 
the terms of the deeds of mortgage and 
lease, (Case law discussed). (Para 18) 


It is true that one person cannot be 
a tenant and also a mortgagee in posses~ 
sion in respect of a common property 
and therefore the lessee’s right. like the 
tenancy rights. would remain in abey~ 
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the result, we allow the 


Act. 


A.L R. 


ance for the larger righf tọ come into 
effect. When the larger right. like the 
mortgagee’s right is pu; an end to, that 
person should be restored with his ane 
tecedent tenancy rights, in the absence 
Of any contract to tthe contrary in the 
deed of mortgage. (Para 19) 


_ Further, when the tenancy was in 
force on the date of the coming into 
force of the Mysore Tenancy Act (13 of 
1952) which made it obligatory for the 
continuance of the tenancy for a period 
of five years from the date of the com 
mencement of the Act, there can be no 
question of termination of the tenancy 
by implied surrender. on the execution 
of the mortgage between that period of 
5 years and before the amendment by 
Act 16 of 1957 which incorporated the 
provision for express surrender. There 
Was no express surrender after the mort- 
gage. Therefore, there was an abeyance 
of the tenancy and it would spring into 
active life on the redemption of the 
mortgage, (Para 20) 
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JUDGMENT :— The defendant in 4 
suit for redemption of a possessory morta 
gage, claiming to be the tenant of ‘the 
land earlier to the mortgage, challenges 
in this appeal the decree for khas posses- 
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sion made against him, 

2. The facts are these:— The 
land S. No, 113 of Kommaghatta Village, 
measuring: 3 acres and odd was the pro- 
perty of the family of one Bhadramma. 
Channaveeraiah the eldest son, leased 
the land to the defendant on wara basis. 
Channaveeriah died in the year 1948, 
The property thereafter was divided be~ 
tween the surviving brothers, and the 
disputed one half came to the share of 
Revanna, Revanna leased his share to 
the defendant on gutta basis for eight 
years. It was an unregistered lease. The 
annual rent reserved therein was three 
pallas of paddy. After the expiry of the 
_ period, the lease was renewed for a fur- 
ther period of ten years. but that deed 
was also unregistered. When the defen- 
dant was thus in possession of the land 
Revanna for his personal necessity mort- 
gaged the Jand for Rs. 500/~ under Exhi- 
bit D-7 dated 16-12-1956 in favour of the 
defendant, He died on 11-3-1961. There- 
after, Siddamma the widow of Revanna 
offered to redeem the mortgage as seen 
from the notice Exhibit P-2 dated 2-4~ 
1964, She also remitted the mortgage 
amount, The defendant contended that 
he has no objection for the redemption 
but he cannot be dispossessed from the 
land as he has been a tenant even from 
the period earlier to the mortgage. 

3. Siddamma apparently was not 
financially sound. She without prejudice 
to her dispute as to the tenancy claimed 
by the defendant, offered to sell the land 
for Rs. 7,000/~ to him as in law it was 
obligatory for the landlord first to offer 
it to his tenant, The defendant said that 
the price was excessive and did not pur- 
chase. Siddamma sold the same for Ru- 
pees 6,995/- to the plaintiff who brought 
the suit for redemption against the de- 
fendant, also impleading Siddamma as 
the second defendant. 

4, The defendant quite naturally 
resisted the suit for actual delivery of 
possession, His main contention was that 
he was a tenant long prior to the mort- 
gage in his favour and automatically the 
said tenancy revives after the redemp- 
tion of the mortgage and as a tenant he 
was entitled to the protection available 
under the Mysore Tenancy Act, 1952, 
and now under the provisions of the 
Mysore Land Reforms Act (Act No, 10 
of 1962). The plaintiff pleaded in the al- 
ternative: 

(1) that there was no antecedent 
fenancy before the mortgage; : 

(2) that the right of the - tenant, if 
any was merged in the mortgage right 
which was a superior right, and 

(3) that on accepting the possessory 
mortgage, there was an implied surren- 
der of the leasehold rights, 

5. The learned Munsiff held that 
the defendant was not a tenant of the 


M. Mallikarnjunaiah v. Shivanna (K. J. Shetty J.) [Prs. 1-8] Mys. 41 


land before the mortgage but became 
only a mortgagee with possession under 
Exhibit D-7, Consequently, he decreed 
the suit directing khas possession. In the 
appeal preferred by the defendant the 
learned Civil Judge held that the defen- 
dant was a tenant under Revanna, be- 
fore the mortgage. But. he held that 
there was an implied surrender by ope- 
ration of law when Exhibit D-7 was 
executed, He, therefore, dismissed the 
appecl, ; 

6 The first question for conside- 

ration in this second appeal is as to whe- 
ther the defendant was a tenant antece~ 
dent to the mortgage, The second ques- 
tion is whether or not the tenancy was 
terminated with the coming into exist- 
ence of the mortgage, either by the prin- 
ciples of merger of lessee’s interest in 
the mortgagee’s right which is a superior 
inter2st or by the acceptance of the pos- 
sessory mortgage resulting in the implied 
surrender of the leasehold rights. 
. 4% On the first question, the evi- 
denca was that the defendant was in 
possession of the land ever since 1942 
and it was followed by two lease deeds 
in his favour, one dated 14-6-1942 exe- 
cuted by Channaveeriah for a period of 
eigh> years and another dated 12-2-1956 
executed by Revanna for a period of ten 
years. But these deeds were excluded 
from consideration by the courts below 
for want of their registration. There is 
no other legally recognisable written 
lease in favour of the defendant. If the 
lease ‘is unregistered, which is required 
to Fe registered under law. other 
evidence to prove the terms of the lease 
should be shut out under Section 49 of 
the Registration Act. That is also the 
contention of Mr. C&C. N. Ramamurthy, 
learned counsel for the plaintiff, support- 
ed by the decisions in Baldeoprasad v. 
Dashrathlal. AIR 1955 Nag 27; and Ram- 
Nath Mandal v. Jogan Mandal, AIR 1964 
Pat 1 (FB). Reference was also made to 
the decision in Anand Sarup v., S. Taiyab 
Hasan, AIR 1943 All 279. 

8. The principles are well settlec 
that where under a written agreement 
the parties reserve yearly rent. a lease 
in pursuance of it can only be created 
by the execution of a registered instru- 
ment inasmuch as a lease is a transfer 
of property and not a mere agreement 
or contract. If the person is in possession 
of a land under the unregistered lease, 
he may be treated as a licensee, but not 
as a tenant. That is. the view expressed 
by Allsop. J. in Anand Sarup’s case. AIR 
1943 All 279.. A Bench decision of tha 
Hish Court of Calcutta however, held 
that the tenant under an unregistered 
lease deed which ought to be registered, 
becomes a tenant at will, (See Rame- 
chandra Agarwala v. Syameswari Dasya, 
AIR 1925 Cal 1171), These decisions are 
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of little assistance in these days when 
there is statutory protection from evic- 
tion to the persons who are legally in 
occupation of the land or shon. 


9, In my opinion, the Courts be- 
low are right in excluding from conside- 
ration the two unregistered lease deeds 
dated 14-6-1942 and 12-2-1956, to prove 
the terms of the tenancy claimed by the 
defendant, But, that does not mean that 
the defendant cannot rely upon other 
documentary proof of his tenancy. There 
is enough proof jn the present caSe to 
hold that he was a tenant even before 
the execution of the said unregistered 
lease deeds. At first, he was a tenant on 
wara basis and from 14-6-42 on sutta 
basis, on the payment of Rs. 50/- per 
annum, After the death of Channaveeriah 
in 1948. one half of the property fell to 
the share of Revanna and the defendant 
continued to remain in possession of this 
portion as a tenant under Revanna. His 
tenancy was evidenced by the entries in 
many pahanies Exhibits D-9, D-1l0 and 
D-11 for the years 1952-53, 1954-55 and 
1955-56, Earlier to that it was corrobo- 
rated by the receipts he possessed for 
the payment of rents to Channaveeriah, 
Exhibits D-1 to D-6 for the years 1942 
to 1947. It was for this reason that Sid- 
damma. of course, without prejudice to 
her contentions, first offered to sell the 
land to ‘the defendant for Rs. 7.000/-. 
The defendant, however, did not pur- 
chase it as the price quoted was, accord-~ 
ing to him, excessive, The land was then 
sold to the plaintiff for a sum of Rupees 
6.995/- under the registered sale deed 
dated 8-7-1964, This led to the filing of 
the suit for redemption out of which the 
present second appeal arises, 

11. Apart from that, the plaint 
averments apparently proceeded on the 
ground that the defendant was a tenant 
before the mortgage, In paragraph 5 of 
the plaint. it is stated: 

“The plaintiff also submits that there 
is no substance in the claim put forward 
by the Ist defendant that he has got 
tenancy rights in the schedule property 
and as such, that he cannot be evicted 
therefrom as whatever rights he might 
have had prior tc the mortgage, the 
same ceased to have any force. the mo- 
ment he became a mortgagee: his posses- 
sion thereafter could be attributed only 
to the mortgage and not to any previ- 
ously existing tenancy. There was in law 
and fact. a complete surrender of the 


ing revived after she redemption of the 
mortgage.” 

(underlining ïs mine) 
This shows that the stand taken by the 
plaintiff was that on the execution of the 
mortgage, there was a determination of 
the tenancy by complete implied sur- 
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render and it could not revive after the 
redemption, 


12. On hese materials, the learns 
ed Civil Judge cannot be said to be 
wrong when he concluded that the de= 
fendant was a tenant before the mort- 
gage, I agree with his conclusion. 

13. Before proceeding to consider 
the second question, I must take note of 
the coming into force of the Mysore Tens 
ancy Act (Act No. XIII of 1952). The 
said Act came into force on 1-1-1954. 
On that day there was no mortgage in 
favour of the defendant. It was only on 
16-12-1956 that the possessory mortgage 
was executed by Revanna as per Exhibit 
D-7. Section 5 of the Act provides:— 


“5. No tenancy to be for less than 
five years: (1) No tenancy of land shall 
e for a period of less than five years. 
All tenancies in force on the date of 
commencement of this Act shall be 
deemed to be tenancies for a further 
period of five years from the date of 
commencement of this Act. 


(2) Notwithstanding any agreement, 
usage or law to the contrary, no ;enancy 
shall be terminated before the expiry of 
a period of five years except on ithe 
grounds mentioned in Section 15; 


Provided that with the consent of 
the landlord any tenancy may be termi-~ 
mated by a tenant before the expiry of 
a period of five years by surrendering 
his interest as a tenant in favour of the 
landlord, 


Provided further that such surren= 

der is made by the tenant in writing and 
is admitted by him before. and is made 
in good faith to the satisfaction of, the 
Tahsildar and is registered in the office 
of the Tahsildar, in the prescribed man- 
ner; (The last proviso is omitted as uns 
necessary). 
The section was amended by Mysore 
Acti No. 16 of 1957 incorporating the 
abovesaid second proviso, providing for 
an express surrender by the tenant. 
Earlier to that, there was no such pros 
vision, 

14, Let me now come fo the 
merits of the second question, The mort- 
Page in question was executed earlier to 
the abovesaid amendment to Section 5 
of the Tenancy Act. A transaction has 
to be interpreted according to the law 
existing on its date. The law as it then 
stood was that a lease of an immoveable 
property could be determined under 
Section 111 (f) of the Transfer of Proa 
perty Act by implied surrender. The 
learned counsel for the plaintiff, there- 
fore, urged tha; the tenancy of the dex 
fendant was incompatible with his status 
and position as a possessory mortgagee 

and the mortgage came into effec: only 
on the surrender or termination oE the 
earlier tenancy, pe 
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The above submission is based on 
the principle of implied surrender pro- 
vided by Section 111 (Ð of the Transfer 
of Property Act, It may be by the 
creation of a new relationship or by Te- 
linquishment of possession if there is no 
inhibition by any other statutory provi« 
sion, To put it more precisely, i can be 
said as stated by Subramania Iyer, J. m 
ae v. Lakshmi, AIR 1953 Trav-Co 

“Whenever. a certain relationship 
exists between two parties in respect of 
a subject-matter and a new relationship 
arises aS regards the identical subject- 
matter if the two sets of relationships 
cannot co-exist as being inconsistent an 
incompatible, that is to say. if the latter 
can come into effect only on termination 
of the earlier that would be deemed to 
have been terminated in order to enable 
fhe latter to operate.” 


This was also the view expressed by 
Ramaswamy, J. in Meenakshi Amma v. 
Kishakke Valath Narayani, AIR 1957 
Mad 212 and both these decisions were 
followed by S., Vellu Pillay, J. in a later 
decision of the Kerala High Court in 
Godasankara Valya Raja v. Tharappan 
Vareed, AIR 1961 ker 293, 

15. The basis of these decisions 
appears to be the principle enunciated in 
a very early case in England in Peter v. 
Kendall, (1827) 6 B & C 703 at p. 710 = 
eae ER 610 at p. 612) where Bayley. J, 
said: 

“I think this case does not admit of 
any doubt. The first objection is, that the 
plaintiff was out of possession, and that 
this action ought to have been brought 
by Brown, who was entitled to posses- 
sion as tenant under the demise, To that 
there is a very Satisfactory answer. It 
appeared at the trial, that when Brown 
found that he could not keep the ferry 
at 141 per annum, he said to the plain- 
tiff, Will you allow me to be your ser- 
vant? They settled afterwards upon that 
footing and Brown became the servant 
instead of the tenant of the plaintiff, and 
the latter received the profits of the 
ferry and paid Brown wages for his ser- 
vices as boatman. A new relation, which 
in regard to this property was wholly 
inconsistent with that of landlord 
tenant, then took place with the consent 
of boh parties, That operated as a sur- 
render by operation of law of the ten- 
ant’s interest in the ferry.” 


16. There is another view of the 
matter. Mr. B. V. Srinivasamurthy,. learn- 
ed counsel for the defendant placed 
strong reliance on the decision of the 
High Court of Allahabad in Kallu v. Di- 
wan, (1902) ILR 24 All 487 where it was 
held that the factofatenant taking the 
mortgage of a land comprised in his hold- 
ing from his landlord does not by itself ex- 
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tinguish the tenancy by merging the 
rights of the tenant with those of the 
mortgagee, The effect of such a mort- 
gage on the tenant’s rights would be 
merely that they. would be in abeyance. 
When the landlord redeemed the mort- 
gage, the parties would revert to their 
former position and the landlord would 
not be entitled to get possession of the 
land except by ejecting the tenant in 
due course of law. 


This decision was not noticed by 
Subremania Iyer. J. in Velu’s case. AIR 
1953 Trav-Co 584, But Ramaswami, J. 
in Mzenakshi Amma’s case, AIR 1957 
Mad 212 distinguished the case on facts 
and refused to follow the ratio. therein. 
The decision of the Rajasthan High 
Court in Dhulilal v. Pannalal, AIR 1963 
Raj 110 has however made a little de- 
parture to the rule laid down in Kallu’s 
case, (1902) ILR 24 All 487, In Dhulilal’s 
case, AIR 1963 Rai 110. I, N. Modi. J, 
said thus:— 

“This rule seems to be subject to an 
exception and that is that where a tenant 
possesses rights of a more or less per- 
manent character the loss or extinction 
thereof is not favoured in law, and in 
this type of case, it has been held that 
there will be a suspension of such ten- 
ancy rights and no surrender thereof and 
the tenancy right will. as it were be re- 
vivified when the other relationship does 
come to an end.” 


17. Before reaching my own con« 
clusions, I need refer, I think only to 
two other cases, The first is Kurimi 
Naidu v, Padmanabham, AIR 1964 Andh 
Pra 539, _Ananthanarayana Ayyar. J, 
while dealing with a similar - question, 
has stated:— 

“The question whether the tenancy 
continues after execution of a mortgage 
depends upon the question whether it 
can co-exist with usufructuary mort- 
gage and it has to be decided with refer- 
ence to the provisions of the documents 
particularly the usufructuary mortgage.” 
This view was reiterated in a later deci- 
sion of the same High Court in: Varada 
Bongar Raju v. Kirthali Avathabam. 
AIR 1965 Andh Pra 86. The learned 
Judges in the said case went further and 
said that:— $ 

"Even assuming that the mortgage 

and the lease could not co-exist, the 
lease which was dormant would spring 
into active life on the mortgage being 
redeemed, since it is not shown that the 
lease was either expressly or impliediy 
extinguished.” 
The above principle is, of course, based 
on che decision of the High Court of 
Allahabad in Kallu’s case, (1902) ILR 24 
All 487. 

The subject-matter of the case in 
Varada Bongar Raju’s case, AIR 1965 
Andh Pra 86 was a shop premises and 
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not an agricultura] lease but the ratio 
of the decision was applied to the case 
of an agricultural lease by Bhimiah, J. 
in an unreported decision of this Court 
in Dasegowda v, Chaluve Gowda, 5, A. 
No, 233 of 1967 decided on 16-4-1971 
(Andh Pra). I should not think it neces- 
sary to refer in detail to that case be- 
yond saying that the learned Judge after 
a careful scrutiny of the recitals in the 
mortgage deed came to the conclusion 
that there was no express or implie 
surrender of the tenancy on the execu~ 
tion of the mortgage and the two toge- 
ther were capable of co-existing and in 
fact co-existed. 

18. Upon these authorities, it 
seems to me that the following princi- 
ples are fairly clear:— l 

(1) There cannot be a presumption 
that a lessee’s right whether durable or 
otherwise is lost for ever, by implied 
surrender merely on his becoming a 
possessory mortgegee; 

(2) The question whether there was 
an implied surrender of lessee’s rights 
om the execution of a usufructurary 
mortgage. must be decided with refer- 
ence to the protection afforded to the 
tenant by legislation, if any. 

3) The question of co-existence of 
tenancy with usufructuary mortgage has 


to be decided by the terms of the deeds 


of mortgage and lease; and 

(4) The tenancy rights of the posses- 
sory mortgagee would remain jn abey-~ 
ance during the period of mortgage and 
the parties would revert to their former 
positions after the redemption, 

19. In my judgment, if is not 
mecessary to scrutinise the present case 
to find owt whether it falls into one or 
the other of the said four principles. I 
rest my conclusion on the last principle 
which is supported by the decision of 
the Allahabad High Court in Kaliu’s 
case, (1902) ILR 24 All 487 and E respect 
fully agree with that view. It is true 
that one person cannot be a tenant and 


also a mortgagee in possession in respect 


of a common property and therefore it 
would be proper to hold that the lessees 
right. like the tenancy rights, must be 
held to have remained in abeyance for 
the larger right to come into effect. 
When the larger right. like the mort- 
gagee’s right is put an end to. that per- 
son should be restored with his antece- 
dent tenancy rights, in the absence of 
any contract to the contrary in the deed 
of mortgage, It is clear that no such 
contract adverse to the restoration of the 
tenancy rights of the defendant is found 
in the mortgage deed in question. Tf I 
am right, that jis sufficient to dispose of 
this appeal; but in case I am wrong, I 
pass on to consider one other question. 
20. The tenancy of the defendant 
was in force on the date of the coming 
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into force of the Mysore Tenancy Acf, 
1952 (Mysore Act No, XIII of 1952), To 
recall, the Act came into force on 1-1- 
1954, By the operation of law. the ten- 
ancy of the defendant was deemed to 
have continued for five years till 1-1- 
1959, It was in between that period, that 
is, on 16-12-1956 that the mortgage was 
executed, When the statute makes it ob- 
ligatory for the continuance of the ten- 
ancy for a period of five years. from the 
date of the commencement of the Act, 
there was no question of termination of 
the tenancy by implied surrender, on 
the execution of the mortgage in 1956. 
As already noted, provision for express 
surrender was incorporated in the Act 
only by the amending Act (16 of 1957) 
thay is, during the subsistence of the 
mortgage. It is not the case of the par- 
ties that there was an express surrender 
after the mortgage. Therefore, there was 
an abeyance of the tenancy and it would 
spring into active life on the redemption 
of the mortgage. l 

21. The learned counsel for the 
appellant made an attempt to challenge 
the sale deed in favour of the plaintiff. 
But for want of pleadings and an issue 
on the point. I decline to go into that 
question. - i 

22a In the result, I allow the ap< 
peal in part. The decree under appeal to 
the extent it directs the delivery of 
actual possession of the suit land to the 
plaintiff and that relating to the mesne 
profits, is set aside. In other respects, if 
is kept undisputed, 

: Under the circumstances, the 
appellant shall get his costs from Tes- 
pondent 4 in this appeal. . 

Appeal partly allowed. 
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V, 5. MALIMATH AND S. R, RANGE 
GOWDA. JJ. 

Sri Hucheshwar L, S. Society. Kote- 
kal. Petitioner v, The Land Acquisition 
Officer, Bagalkot Division, Bijapur and 
another, Respondents, , 

Writ Petn. No, 125 of 1969, D/~j 28» 
7-1972 

Index Note:— Land Acquisition Act 
(1894). S. 5-A (2) — “Objector” — Per- 
son filing objection after the date speci- 
fied in preliminary notification is not 


‘entitled to a hearing by the Land Acqui- 


sition Officer nor is he entitled to be 
communicated of the fact of submission 
of the report to the Government, 
(Para 7) 
Brief Note:-—- It is only the person 
who files objection to the acquisition 
within the period specified in notification 
under Section 4 that can be regarded as 
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an “objector” and entitled to be heard 
before any report is submitted to the 
Government, and also thereafter to be 
communicated about the fact of the re« 
port being submitted to the Government. 
‘A person not filing objections within the 
time cannot in the eye of law be regard- 
ed as an “objector” and the Land Ac 
quisition Officer is not bound to enter- 
tain the belated objection. (Para 7) 


U. L. Narayana Rao and K. Bala- 
krishna Rao. for Petitioner; H, N. Nara- 
yan, High Court Govt, Pleader, for Res+ 
pondents, 


RANGE GOWDA, J.:— What has 
been challenged in this writ petition is 
the final notification No. RD 32 LHD 66 
dated 13-9-1967 issued under Sec, 6 of 
the Land Acquisition Act, 1894 (Central 
Act I of 1894) as amended by Mysore 
Act No.'17 of 1961 (hereinafter referred 
to as the Act) and published in the My- 
sore Gazette on 26-10-1967, and the 
ground on which its validity is impugn- 
ed is that the mandatory provisions of 
Section 5-A (2) of the Act have not 
been complied with. Though the prayer 
made by the petitioner is three-fold 
namely to quash (i) the preliminary noti-~ 
fication issued under Section 4 of the 
Act vide Annexure A; (ii) the final noti- 
fication issued under Section 6 vide An- 
nexure B, and (iii) the Award passed 
under Section 11 vide Annexure C, tthe 
learned counsel appearing for. him res- 
tricted it only to the second rrayer i.e. 
to quash the final notification. The griev~ 
ance made in that behalf is that the 
petitioner being a person interested in 
the land proposed to be acquired _ was 
not heard by the Assistant Commissioner 
of Bagalkot who was specially appointed 
under Section 3 (c) of the Act to perform 
the functions of the Deputy Commis- 
sioner. and that the report submitted by 
the Deputy. Commissioner to the Gov- 
ernment was not communicated to the 
petitioner as required by sub-section (2) 
of Section 5-A of the Act. 


2. Before dealing with the icona 
tention advanced by the learned coun~ 
sel. we may advert to a few relevant 
facts which are not in dispute: The land 
proposed to be acquired under the afore~ 
mentioned preliminary and fina] notifi~ 
cations, is 3 acres 21 guntas and 124 As. 
out of survey No, 1 of Kotikal village in 
Badami Taluk the total extent of which 
is 8 acres and 19 guntas and which is 
said to belong to one Gopalappa Shiva~ 
nappa Desai of Kotikal, The rreliminary 
notification under Section 4 was issue 
on 6/8-7-1966 and ‘published in the My- 
sore Gazette on. 21-7-1966 and the per- 
sons interested in the said land were re- 
quired to prefer their objections if any 
within fortyfive days from the date f of 
the publication’ of the said notification 


S. H. L. S. Society v, U, A. Officer Bijapur (R. Gowda J.) IPrs. 1-5] Mys. 45 


in tae Gazette, The petitioner who claims 
to have entered into an agreement of 
Sale on 24-8-1956 with the owner Gopa-« 
lappa Shivanappa Desai of Kotikal for 
the purpose of purchasing one acre ou? 
of the land proposed to be acqiured, filed 
his objections on 14-9-1966 vide Anne- 
xure B before the Land Acquisition Offix 
cer opposing the proposed acquisition. 
His case is that he had agreed to pura 
chase the said one acre of land for a` 
sum of Rs. 1,000/~ and on the date of 
the egreement of sale itself he had paid 
Rs. 200/- as earnest money. 


„~. & If appears tous that the Land 
Acquisition Officer later submitted the 
report to the State Government recom- 
mending the acquisition of the said land, 
and pursuant to the same the impugned 
final notification was issued. and there- 
after the Land Acquisition Officer passed 
an Award under Section 11 of the Act 
on 23-10-1968 vide Annexure C, 


' @ Tg is the case of the petitioner, 
as can be gathered from the averments 
male in the affidavit filed by him. thet 
till about fifteen days prior to the filing 


“of the writ petition (which he filed on 


6-1-1969) he was not aware of anything 
abcut the report submitted by the Land 
Acquisition Officer to the Government 
and the final notification issued pursuant 
thereto and the award passed thereafter, 
and that it was only when the authori- 
ties concerned came to take possession 
of the acquired land he came to know 
of the same. The State has not filed any ` 
counter-affidavit, However, the connected 
records are placed before us, 


5. As already stated, the princi+ 
pal contention advanced by Mr. U. L. 
Narayana Rao appearing for the peti- 
tioner is, that the mandatory provisions 
of Section 5-A (2) of the Act have not 
been complied with in that the petition- 
er, after he filed his objections, was not 
heard or given any opportunity to sub- 
stantiate those objections. that the re- 
port submitted by the Land Acquisition 
Officer to the Government as required by 
thet Section was also not communicated 
to him, and that hence the. final notifi- 
cation as also the Award stand vitiated. 
The argument sabmitted in support of 
his contention is, that the petitioner who 
had agreed to purchase one acre of land 
out of the land proposed to be acquired, 
wes undoubtedly ‘a person interested’ 
in the land as defined in Section 3 (b) 
of the Aci and within the meaning of 
that expression occurring in sub-section 
(3) of Section 5-A, and that therefore he 
was entitled to be heard after he filed 
his objections before any report was 
sent to the Government, as also to be in- 
formed about tthe submission of the Ie- 
port to the Government, 
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Sub-section (2) of Section 5-A of the 
Act on which strong reliance is placed 
reads as follows:— 


*(2) Every objection under sub-sec« 
tion (1) shall be made to the Deputy 
Commissioner in writing setting out the 
grounds thereof and the Deputy Commis~ 
sioner shal] give the objector an oppor~ 
tunity of being heard either in person 
or by pleader and shall after hearing 
all such objections and after making 
such further inquiry if any as he thinks 
necessary, submit the case for the deci-« 
sion of the appropriate Government be~ 
_fore the expiry of six weeks from the 
last date for filing objections or before 
the expiry of two weeks from the date 
on which he receives the report under 
sub-section (4) of Section 4 whichever is 
later together with the record of the 
proceedings held by him and a report 
containing his recommendations on the 
objections, and the fact of having sub 
mitted tha report shall be communicated 
to tthe objectors...... ý 


6. That sub-section, it is doubt 
less. envisages that an objector to the 
proposed acquisition should be heard 
before any report is submitted to the 
Government and the fact of having sub- 
mitted such report should also be com- 
municated to him, and, this court on 
more than one occasion has pointed that 
the provisions of that sub-sectlon are 
mandatory and should be strictly compli~ 
ed with and that any failure to observe 
this norm would vitiate the final notifi- 
cation issued pursuant thereto. But. the 
question is whether in the present case 
there is any breach of the conditions of 
that sub-section which would render the 
impugned final notification wholly in% 
valid. 

7. It is manifest from the langu~< 
age of sub-section (1) of Section 5-A of 
the Act that a person interested in any 
land proposed to be acquired must file 
his objections on or before the date sne- 
cified in the notification issued under 
sub-section (1) of Section 4 of the Act, 
and. in our opinion, it is only such per- 
son who can be regarded as an objector 
to the proposed acquisition and entitled 
to be heard before any yeport is submit- 
ted to the Government and also there- 
after to be communicated about the fact 
of the report having been submitted to 
the Government, A person not filing ob- 
jections within the said time cannof, in 
the eye of law. be regarded as an ob~ 
jector, and the Land Acquisition Officer 
in such a situation is not bound to enter- 
tain the belated objections filed there- 
after or to hear the person filing them, 
nor is he bound to communicate him of 
the fact of his having submitted the re- 
port to the Government as required by 
Section 5-A (2) of the Act, To hold other- 


wise, is to read into that section what is 
not warranted by its own language. 


If in every case objections filed after 
the period specified in the preliminary. 
notification are to be entertained and the 
person filing such belated objections is 
to be heard and also to be communicata 
ed of the fact of any report having sub« 
mitted to the Government, such a course 
is. in our opinion, likely to produce un-~ 
Just and alarming results and would de~“ 
feat any finality being reached within 
reasonable time in such matters. It is to 
obviate or combat such results. sub-sec< 
tion (1) of Section 5-A is enacted in 
such precise language requiring the per« 
son interested in the land proposed to 
be acquired to file his objections if any 
within the time specified in the prelimix 
nary notification. Otherwise, the autho« 
rity concerned wil] have to re-do the 
report submitted to the Government if 
objections filed thereafter are required 
to be considered as also the person filing 
them is to be heard, 

We do not think the law is so illo- 
gical and sub-section (1) or (2) of Secs 
tion 5-A contemplate it. The objector re- 
ferred to in sub-section (2) of Section 
5-A is the person who filed his objec- 
tions within the time specified in the 
preliminary notification, and it is that 
person if he is interested in the land 
who is entitled to be heard and also to 
be communicated about the fact of the 
report having béen sent to the Govern 
ment, If the person claiming those ~ 
rights under that sub-section has not fil~ 
ed any objections within the said time, 
be cannot, in our opinion, be regarded as 
an objector within the meaning of that 
expression occurring in that sub-section, 

8. Now. in the present case. re-« 
gard being had to the date on which the 
preliminary notification was published 
jn the Gazette requiring al] concerned 
to file objections if any against the pro- 
posed acquisition, it is evident that the 
petitioner filed his objections only on 
14-9-1966 several days after the expiry 
of the stipulated period, No explanation 
is forthcoming as to why there was such 
delay in filing the objections. and the 
affidavit filed in support of the writ peti- 
tion is totally silent regarding the same. 
It is also not averred in that affidavit 
whether or not the report was submitted 
to the Government by the Land Acqui- 
sition Officer when the objections were 
filed by the petitioner. In these circum 
stances. the petitioner cannot be regard- 
ed as an objector who was entitled to 
be heard and also to be communicated 
about the fact of the report having been 
submitted to the Government under sub- 
section (2) of Section 5-A. 

In our view, therefore, the ground 
on which the final notification is sought 
to be assailed is not a legitimate ground 
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flowing from the provisions of Section 
5-A (2) of the Act, Even if we assume 
that the petitioner is a person interest- 
ed in the land proposed to be acquired, 
since he cannot be regarded as an ob- 
Hector to the proposed acquisition, he 
cannot complain that the mandatory 
provisions of Section 5-A (2) of the Act 
were no; complied with in the manner 
indicated above. In our opinion, no In- 
firmity as is alleged by the _ petitioner 
attaches to the final notification so as 
to expose it to the risk of being 
quashed, In the view we take, we con- 
sider it wholly unnecessary to go into 
the question whether the petitioner who 
had agreed to purchase one acre out of 
the land proposed to be acquired, 
should be regarded as a person interest- 
ed in the land as defined in Section 3 (b) 
of the Act and within the meaning of 
that expression occurring in Saction 5-A 
(2). though arguments were addressed 
at some length on this question, 


9. In the result, for the reasons 
stated above. this Writ Petition fails and 
the same is dismissed, There will be no 
order as to costs, 


Petition dismissed. 
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‘AIR 1973 MYSORE 47 {V 60 C 17) 
G. K. GOVINDA BHAT AND H., B. 
, DATAR, JJ. | 
Appaiah Annappa Desai, Petitioner 
v, Tavanavva and others. Respondents. 


Writ Petn, No. 2517 of 1969, D/- 25- 
7-1972. . 


Index Note :— Mysore Land Re- 
forms Act, 1961 (10 of 1962), S. 16 (1) — 
S. 16 (1) and the Proviso thereto are not 
applicable to cases of resumption arising 
in the Bombay area, (1971) 2 Mys LJ 
233 and (1971) 2 Mys LJ 340, Rel. on. 

. (Para 4) 
Cases Referred: Chronological Paras 
1971-2 Mys LJ 233, Basayya Shiv- 
ayya v. Narayan Shyastri Rama 
Shyastri i | 
1971-2 Mys LJ 340, Dilip Vishwas ' 
nath Deshpande wv. Parasharam 
Venkoba Pawar 4 


T, S. Ramachandra, for Petitioner; 
W. K. Joshi, for Respondent No, 1. 


GOVINDA BHAT, J.:— This writ 
petition. arises out of an application 
made by the husband of the Ist respon< 
dent for resumption of land under Sec« 
tion 14 of the Mysore Land Reforms Act, 
1961 (hereinafter called ‘the Act’). 


2 The petitioner, who is a ten 


4 


ant, opposed the said application on seve~ 
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A, A. Desai v, Tavanavva (G. Bhat J.) 


[Prs, 1-4] Mys. 47 
ral grounds, One of the grounds was 
that he is a ‘protected tenant’ of the 


lands in question and if resumption is 
allowed, he will not be left with one 
standard acre of land (vide 4 and 5 cf 
the objections), That contention of the 
petitioner was not gone into either by 
the Land Tribunal or by the appellate 
authority, The Land Tribunal allowed 
resumption of R, S. 60/2 to an extent cf 
22 guntas leaving 27 guntas in R. S. 
60/3 and 61/3, The extent allowed to re- 
main with the tenant is less than one 
Standard acre, 


3. The contention of Sri T, S. 
Ramachandra. learned counsel for the 
petitioner, was that the proviso to sub= 
Section (1) ‘of Section 16 of the Act ar- 
plies to the instant case and since the 
Land Tribunal] and the appellate authc- 
rity have not considered the said ques- 
tion, the orders of the authorities below 
should be set aside and the matter should 
be remanded, 


: 4, After the Bench of this Court 
in Basayya Shivayya Pujar v, Narayan 
Shyastri Rama Shyastri, (1971) 2 Mys LJ 
233 considered the effect of Section 16 
(10B) of the Act and laid down the law, 
the matter was considered by Malimath, 
J. in Dilip Vishwanath Deshpande v. 


Parasharam Venkoba Pawar, (1971) 2 
Mys LJ 340 wherein it has been held 


that the effect of Section 16 (10B) is that 
the provisions of clauses (1) to (10) of 
Section 16 which relate to the extent of 
land that a landlord can resume do not 
cover resumption of the land in Bom- 
bay area and that the extent of land 
which a landlord can resume in the 
Bombay area is governed by Sections 
31-A, 31-B and 31-C of the Bombay Ten- 
ancy and Agricultura] Lands Act. 1948. 
It was not disputed before us by Sri 
Ramachandra that sub-section (1) of Sec- 
tion 16 is not applicable to cases of re- 
sumption arising in the Bombay area. 
If the main sub-section is not applicable, 
the proviso to the said sub-section can- 
not apply to the Bombay area. It is clear 
that the proviso relied on by the learn- 
ed counse] for the petitioner cannot 
apply to the case of the petitioner. 
Therefore, his centention that the mat- 
ter should be remitted for fresh consi- 
deration is clearly untenable, According- 
ly this writ petition is dismissed, but 
without costs, l 


Petition dismissed. 
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AIR 1973 MYSORE 48 (V 60 C 18) 


D. M. CHANDRASHEKHAR AND - 
K. BHIMIAH, JJ. 


The Commandant, Sub-Area, Banga 
fore and another. Appellants v. Smt. 
Kantamma and another, Respondents. 


Misc, First Appeal No. 105 of 1970, 
D/~ 13-7-1972, against judgment and dec- 
ree of Accidents Claims Tribunal and 
r Addi, Dist. J. Bangalore, D/- 17-12- 
968. 

Index Note: (A) Motor Vehicles 
Act (1939, S. 110-A (3) Proviso — Suffi- 
cient cause —— Mental trouble and ner- 
vous ‘weakness for a long trme owing to 
death of busband is a sufficient cause for 
wife preventing her from making an ap- 
plication in time and hence the Tribunal 
can rightly condone the delay, (Para ib) 


Index pte — (8B) Motor Vehicles 
Act (1939). S. 78 and Sch. 10, RB. 4 (a) 
and Sch, 41, R. 2 Infraction of traffic 
rules — When a truck driver violates 


the rules inasmuch as he does not give | 


any signal while turning to the leit at a 
circle and overtakes a cycle travelling 

in the same direction so as to touch it, 
the infraction of the traffic rules justi- 
fies the conclusion of rashness and negii- 
gence on the part of driver, (Para 18) 


M. Papanna, Jr. Counsel to Central 
Govt. Pleader, for Appellants: V. P. 
Deenadayal N aidu, for Respondent No, 1. 


BHIMIAH, J.:— This appeal -under 
Section 110-D of the Motor Vehicles Act, 
1939 (to be hereinafter referred to as the 
Act) is from the judgment of the Motor 
‘Accidents Claims Tribunal, Bangalore (to 
be hereinafter referred to as the Tribu~ 
nal) in Mise. No, 90 of 1967. awarding a 
compensation of Rs. 10,700/- to one 
Kanthamma, widow of late Veeraragha-~ 
vaiah, who died in an automobile acci- 
dent. The appellants before this Court 
are the Commandant, Sub-Area, Cubbon 
Road, Bangalore, and the Union of India 
represented by the Secretary, Defence 
Department, New Delhi. 

Ze The respondent herein filed an 
application under Section 110-A of the 
Act before the Tribunal against the pre- 
sent appellants and their driver, claim- 
fing compensation in respect of an acci- 
dent. caused by a military truck bearing 
No. 10700 near B. R. V. Talkies inyolv- 
ing the death of her husband. Veera-~ 
raghavaiah, on 4-10-1965 at 11-30 a.m. 


3.- The respondent’s case is briefly 
thus: The military #ruck bearing No 
10700 belonged to the A.S.C. Centre, 
Sub-Area, Bangalore, If was driven by 
one Darsan Singh, Sepoy Driver of the 
A.S.C. Centre. Veeraraghavaiah, husband 
of the respondent, was working as a civi- 
lian sweeper under the first appellant 
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and was getting a salary of Rs, 125/- per 
month, On 4-10-1965 at 11-30 a.m. he 
was proceeding on a cycle towards B. 
R. V. Talkies from the Sub-Area. The 
military truck came behind the cycle 
and overtook i+ without giving any sig 
nal, and while so overtaking, the truck 
touched the cycle, Noe cleat hte fell 
down, and the hind wheel of the truck 
ran over him, As he had sustained in- 
fiuries, he was removed to the hospital: 
where he succumbed to injuries, In all. 
the respondent has claimed a sum of 
Rs. 15.000/~ towards compensation, 


4, The appellants have resisted 
the ‘claim on the ground that the appli- 
cation was barred by time and that 
iVeeraraghavaiah himself was .responsible 
for the accident by riding the cycle at 
top speed and dashing against the truck, 
Though they have admitted that Dar- 
shan Singh was driving the truck at that 
time, they have denied that he was driv~ 
ing it rashly or negligently. According 
to them, the special and the general 
damages claimed by the respondent are 
excessive, 


5. On these pleadings, the Tribus 
Nal framed the following issues:— - 
(1) Whether the petitioner proves 


‘that her husband died as a result of the 


accident on 4-10-1965? 

(2) Whether the accident was caused 
by rash and negligent driving of the 
military lorry as alleged? 


(3) Whether respondents 2 and 3 
prove that the deceased was himself res- 
ponsible for the accident by his own 
negligent conduct? 

(4) What compensation? 

«6B On the question of limitation, 
fhe Tribunal was of the opinion that the 
respondent had shown that she was pre~ 
vented by sufficient cause from present- 
ing the application within the period of 
limitation; and hence condoned the delay. 
The ‘Tribunal has found that the 
accident was the result of rash and nega 
ligent driving of the truck by the driver 
of the appellants, and. therefore. award- 
ed genera] damages of Rs, 10,200/~ and 
special damage of Rs, 500/~. 

The main question for decision 
în this appeal is. whether the accident: 


‘which involved the death of Veeraragha~ 


vaiah, was caused by rash or negligent 
driving of the military truck or was due 
to the negligence of deceased Veera~ 
raghavaiah himself, 
8. The _Tespondent has pewained 
five witnesses in support of her case and 
the appellants have not examine any 
witness in support of their case. 
The accident took place on 
4-10-1965 ` and the claim petition was 
presented before the Tribunal on 18-4- 
1967, Thus. there wes a delay of 18 
months in presenting the claim petition. 
Sri M. Papanna, Junior Central Governs 
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ment Standing Counsel, firstly. contended 
that the Tribunal erred in condoning the 
inordinate delay in presenting the claim 
petition. He urged that the reasons given 
by the respondent do not constitute suf- 
ficient and justifiable reason for condon=« 
ing the delay. 
10. The proviso to Section 110-A 
(3) of the Act expressly provides that 
the Tribunal may entertain an applica- 
tion after the expiry of the period of 
six months, if it is satisfied that the ap 
plicant was prevented by sufficient cause 
from making the application in time. ! 
iL. The respondent, in order fo 
establish that she was prevented by suffi- 
cient cause from making the application 
in time, has examined herself as P.W. 2. 
P.W, 4 is the doctor who treated her and 
P.W, 3 is her relative who helped her 
at the time of the funeral ceremony of 
her husband and also during her illness 
after the death of her husband. The 
cause for the delay in presenting the 
application, according to 
she was mentally upset after hearing the 
death of her husband as a result of the 
accident and she took treatment from 
P.W. 4, an Ayurvedic Doctor, P.W. 4 has 
given evidence that he is a Medical 
Practitioner, in Ayurveda, that the res- 
pondent was brought to his dispensary, 
that he treated her from 7-10-1965 to 


4-10-1967: for mental trouble and nerv- 
ous weakness and that he gave the 
medical certificate Ex. P-1. He has also 


stated that she was not answering ques~ 
tions, that whenever she recollected the 
incident, she fainted and that he dis- 
charged her from the hospital on 4-10- 
1967. His evidence that she had mental 
trouble and nervous weakness, has ‘not 
been challenged in the course of cross 
examination, 

= P_ W. 3 is the uncle of the 
respondent. He has stated that she re~ 
ceived a shock and was mentally upset 
as a result of the death of her husband 
and that a few months later, she was 
brought to Bangalore, l 


There is satisfactory evidence fo 
show that the ‘respondent suffered 
mental trouble and nervous weakness 
for a long time after the deatn of her 
husband, Thus, in our opinion, the res- 
pondent was prevented by suficient 
cause from making the application in 
time and the Tribunal has rightly cons 
doned the delay. Therefore, the first con 
tention of Mr, Papanna fails. 


12. In order to prove actionable 
negligence on the part of the truck dri- 
ver, P.W. 1 Chinnaiah and P.W. 5 Muni~ 
swamy. Head Constable on traffic duty 
at the B.R.V. Circle, have been examin- 
ed as eye-witnesses. P.W. 1 Chinnaiah 
has stated thus: On 4-10-1965 at about 
11-30 in the morning, he was near tthe 
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her, was that - 
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B.R.V. Circle on the foot-path, He saw 
a cyclist going on the road and immedi- 
ately behind him a military truck came 
with speed, He saw the constable who 
Was on duty signalling him to stop, The 
driver did not heed but proceeded and 
took a sudden turn to the left and in 
that act.: the truck hit the cyclis; from 
behind, The cyclist fell down and the 
trucz ran over him, Then the constable 
fave a signal and halted the truck which 
had gone 4 or 5 yards farther, The police 
constable took the injured in an auto- 
rikshaw to the hospital, 


„In the course of his _cross-ex-~ 
amination. P, W, 1 Chinniah denied the 
suggestion that the cyclis: tried to over- 
take the truck and that ‘therefore the acci- 
dent. occurred, 


13. P.W. 5, as stated earlier. is 
another eye-witness to the accident. He 
has stated thus: On 4-10-1965. he was 
On duty at the B.R.V. Circle for signal- 
ling At about 11-35 am. a cycle was 
coming from the Sub-Area side towards 
B.R.V, theatre side. It was coming on its 
proper side of the road, Behind the cycle, 
a military truck came and overtook the 
cycle without giving signal, While so 
overtaking, the body of the truck touch- 
ed the cycle. The cyclist fell down and 
the hind wheel of the truck ran over 
him, He (the witness) ran and stopped 
the truck, The injured was still alive 
and was lying on the road in a pool of 
blood, He took the injured in an auto- 
rikshaw to the hospital, The injured per- 
son died in the hospital. Then he tele- 
phoned to the Sub-Inspector of Police 
eni went back to the B.R.V. Circle for 

uty. 


_ In__ the course of cross-examina- 
tion P. W. 5 denied the suggestion 
that when the cyclist overtook the 
truck this accident took place. 

14. Sri Papanna pointed out in 
the evidence of P.W, 1 and P.W., 5 that 
the speed of the truck was stated as 15 
to 20 miles per hour. He contended that 
suci speed could, by no means, be said 
to 3e excessive and that- therefore it 
cannot be said that the driver of the 
truck was driving it in a rash and- 
negligent manner, The argument of Sri 
Papanna cannot We accepted in view of 
the evidence given by the two eye-wit- 
nesses and also in view of Rule 4 (a) of 
the Tenth Schedule and Rule 2 of the 
Eleventh Schedule to the Act. The evi- 
dence of P.Ws. 1 and 5 clearly establish- 
es that the driver of the truck, without 
giving signal, overtook the cycle, took a 
turn to the left, that in that act, the 
body of the truck hit the cyclist from 
bekind and that when the cyclist fell 
down the truck ran over him. 

15. Rule 4 (a) of the 10th Sche- 
dule to the Act reads as under: 
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“4. The driver of a motor vehicle 
Shall not pass a vehicle travelling in the 
same direction as hi 

(a) if his passing is likely to cause 
inconvenience or danger to other traffic 
proceeding in any direction.” 


) * F +set + 
“16. Rule 2 of the Eleventh Sche- 
-dule lays down as under:— 

“2. When about to turn to the left 
or to drive to the left hand side of the 
road, a driver shail extend: his righ; arm 
and rotate it in an anticlock-wise dire- 
tion.” l = 
The evidence of tae eye-witnesses clear- 
ly establishes that the truck driver vio- 
lated both the aforesaid rules inasmuch 
as he did not give any signal while turn- 
ing to the left a; B. R. V, Circle and 
passed the cycle travelling in the same 
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-direction so as to touch the cycle. Such 


infraction of traffic rules justifies the 
conclusion of rashness and negligence on 
the part of the driver of the vehicle, 


bearing No. 10700, Therefore, we agree ' 


with the finding of the Tribunal on this 
point. i 


17. As regards the pecuniary loss 
to the dependency. the Tribunal has as- 
sessed jt at Rs, 50/- per month. I is 
in evidence that deceased Veeraragha- 


vaiah who was a sweeper employed in. 


the A, 5. C. Centre. South, Bangalore, 
was getting a basic salary of Rs, 70/- per 
month and D. A. of Rs, 33/- per month 
at the time of his death. In all. he was 
getting a total monthly emolument of 
Rs. 125/- including allowances, This posi- 
tion is not disputed by the appellants. 
The tribunal has proceeded on the basis 
that the deceased was sparing Rs. 50/- 
per month for the maintenance of the 
respondent. This estimate is not exces- 
sive, As deceased Veeraraghavaiah was 
serving in the Defence Department, there 
was every chance of his getting incre- 
ments in the time-scale of pay and con- 
tributing more in future years for the 
maintenance of the respondent. Therefore, 
the loss of dependency estimated at 
Rs, 50/- per month, is reasonable ‘and not 
excessive, The deceased who was about 
24 years old at the time of his death, 
would have been in service till he at- 
tained the age of 58 years, if he had. not 
died in the accident. The respondent who 
was about 18 years of age at the ‘time 
of the death of her husband, could be 
expected to live till he would have re- 
tired. The total loss to the dependency 
assessed at Rs. 20.400/- can by no means 
be said to be excessive, But the Tribunal 
has taxed’down this amount by 50 per 
eent for various uncertainties and im- 
ponderables in the lives of the respon- 
dent and her husband’ and for the advan- 
tage of receiving the compensation in a 
lump sum. But taxing down by 50. per 
cent appears to be excessive, Further, the 


[Pr. 1] Kuntappa v. A. K. Desai (K. J. Shetty J.) 


A. I. Re 


Tribunal has not awarded any . damages 
for the loss of expectation of the life. of 
Veeraraghavaiah, to which the respondent 
as representing his estate, was entitled in 
law. In these circumstances. general 
damages at Rs. 10,200/- awarded by the 
‘Tribunal, can, by no means, be regarded 
as excessive and does not ¢éall for inter- 
ference by this Court, 


18. The respondent had claimed 
Rs, 1,000/- towards the special ` damages 
to meet tne funeral expenses and travel- 
ling expenses. The Tribunal has award- 
ed Rs, 500/-. which, in our opinion, is 
quite reasonable. 

19. For the reasons stated above, 
the findings of the Tribunal and the com- 
pensation awarded by it, do not call for . 
interference, The appeal fails and the 
same is dismissed with costs, Advocate’s 


Fee Rs. 100/-, a 
Appeal dismissed. 
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“AIR 1973 MYSORE 50 (V 60 C 19) 
K. JAGANNATHA SHETTY, J. 


: Kuntappa, Petitioner, (in both the 
petitions) v. Aiyappa Kuntappa Desai and 
others Respondents (in both the cases). 


Civil Revn. No. 65 of 1972 and C/W 
R. S. A. 86 of 1968, D/- 5-7-1972. 

Index Note:— (A) Limitation Act 
(1963). S. 12 — Limitation for filing suit 
after attaining majority — Three years 
period must be counted from the date 
of cessation of minority and not from the 
date of attaining majority — (X-Ref: 
S. 6) — (X-Ref: S. 8) AIR 1967 Mys 136. 
Followed. i (Para 10) 


Brief Note:— (A) “A” was born on 
6-12-1937 and ceased to be a minor on the 
day next before the eighteenth anniver- 
sary of his birthday i.e, on 5-12-1955: 
Section 12 contemplates exclusion of the 
day from which such period is to be 


reckoned hence 5-12-1955 is excluded. 
Period of three years would commence : 
on 6-12-1955 and expire on the last 


moment of 5-12-1955, last date for filing 
suit would thus be 6-12-1958, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1967 Mys 135 = 1966 (2) Mys 
LJ 606, G. Vatsala Rani v, Selec- 
tion Committee . 7 
AIR 1950 Pat 206. Batuk Prasad 
- Bhagat y. Rudra Das Chakra- 
varthy ae 5 
B. B; Mandappa, for Petitioner: (in 
both} V. Erishna Murthy, for Respon- 
dents (in both), ` 
ORDER:— By my judgment dated 
25-10-1971, the Second appeal was 


‘dismissed. The appellant filed a review 


petition which was admitted on 10-3-1972 
KP/KP/G148/72/SVM/BNP 
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and the matter is set down for hearing 
today after notice to counsel for the res~ 
pondents, 


2. Heard counsel for both the 
parties, I recall my judgment dated 25- 
10-1971 and now proceed to dispose of 
the second appeal by the following judg- 
ment, 


3. The plaintiff is tthe appellant. 
He has lost in both the courts below, His 
suit was for possession of certain lands 
and also for partition and possession of 
two third share in a house and site, In 
1951, the plaintiff wasa minor. He was re~ 
presented by his mother in a compromise 
entered into with defendant No. 1 in re- 
spect of the suit properties amongst 
others. After attaining majority, the 
plaintiff has challenged the compromise 
on the ground that it was not beneficial 
or binding on him. He instituted Civil 
Suit No. 15 of 1959 out of which this 
second appeal arises. 

4, The suit was dismissed on the 
ground, among others, that it was barred 
by time, as it was not brought within 
three years after the plaintiff attained 
majority. The courts below have stated 


that the plaintiff completed his eighteen 


years of age on the midnight of 5-12-1955 
and he was a major on 6-12-1955. The 
end of three years from the déte of at- 
taining majority would be 5-12-1958 and 
the suit ought to have been filed on 
6-12-1958 at the latest and the one filed 
on 8-12-1958 was therefore beyond the 
period. 


5. Mr. Mandappa for the appel- 
lant urged that it is not the correct way 
of computing a person’s age. He sal 
that the three years period must be count- 
ed not from the date of attaining malo- 
rity but from the date of the cessation 
of minority. He placed reliance on the 
decision of the Patna High Court in 
Batuk Prasad Bhagat v. Rudra Das 
Chakravarthy (AIR 1950 Pat 206). 
cording to him. the plaintiff who was 
born on 6-12-1937 would cease to become 
a minor on 6-12-1955 and he would be 
completing three years therefrom on 
8-12-1958. He added that the last date 
for filing the suit was 7-12-1958 which 
was Sunday as per the calender of the 
year 1958 and the suit filed on the next 
day, that is, on 8-12-1958 was therefore 
in time, On these among other grounds, 
he urged for the reversal of the decree 
under appeal. 


6. Mr. Krishna Murthy counsel 
for the respondents submitted that the 
cessation of minority of the appellant was 
on 5-12-1955 and not on 6-12-1955. The 
suit according to him ought to have been 
filed on 6-12-1958 and not on any day 
thereafter. 

Ta The controversy , 
peal appears t0 be simple provided one 
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knows the general rule in computing a 
period of time or the principle in cal- 
culating a person’s age. Often, the parties 
commit mistakes in giving their age 
either out of ignorance or with a delibe- 
rate design to gain time. Chandrashekhar, 
J. in G, Vatsala Rani v, Selection Com-~ 
mittee 1966 (2) Mys LJ 606 = (AIR 1967 
Mys 135), said thus:— 


“But in the absence of any express 
provision, we think, it is well settled that 
any specified age in law has to be com- 
puted as having been attained or com- 
pleted on the preceding the anniversary 
of the birthday, that is, the day preced- 
ing, the. day of the calendar correspond- 
ing to the day of birth of the person.” 

8. This principle finds support 
from the passage in Halsbury’s Law of 
England, Simond Edition, Volume 37, 
paragraph 178, page 100. The said para~ 
graph reads thus:— 


_ “178. The general rule, In comput- 
ing a period of time, at any rate when 
counted in years or months no regard is, 
as & Peneral rule, paid to fractions of a 
day. in the.sense that the period is “re~ 
garded as complete although it is short 
to the extent of a fraction of a day. 

Jk a xx +x A% 


Similarly, in calculating. a person’s age, 
the day of his birth counts as a whole 
day; and he attains a specified age on 
the day next before the anniversary of 
his birthday.” l 

9, Let me now apply the prin- 
cipləs to the case on hand. The plaintiff 
was born on 6-12-1937, He had attained 
his eighteenth year on the day next be- 
fore the anniversary of his birthday, i, e., 
on 5-12-1955. Under Section 12 of ‘the 
Limitation Act, the day from which such 
period is to be reckoned shall be exclud- 
ed. This would exclude 5th December. 
1955. The period of three years would 
commence on the 6th December, 1955 and 
would expire on the las} moment of 5th 
December, 1958. Therefore. 8th December 
1953. was too late for filing of the suit. 

19. It is true that the three years 
period mentioned in Section 8 of the 
Limitation Act must be counted not from 
the date of attainment of majority but 
from the date of cessation of minority. 
That is clear from a reading of Sec- 
tions 6 and 8 of the Limitation Act, 1908. 
But the result would be the same if the 
three years period is counted therefrom. 
The suit ought to have been filed on or 
before 6-12-1958. 

11. In the above view. it is not 
necessary to consider the other conten- 
tions urged by Mr. Mandappa. 

12. In the result. the appeal fails 
and is dismissed with costs in this court. 

Appeal dismissed, 
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E., S. VENKATRAMIAH AND 
M. -S. NESARGI, JJ. 

Bhimappa Ningappa Hiresomannawar, 
Petitioner v. Shrimant Parashuram Rao, 
and others. Respondents, 

Civil Revn. Petn. No, 1240 of 1970, 
D/- 30-6-1972. against order of Dist. J.. 
Bijapur, D/- 15-7-1970. 

Mysore Land Reforms Act (10 of 
1962), Ss. 22 (1) and 42 ~~ The due date 
fer payment of rent is the date fixed by 
the Govt. notification under Section 9 (1) 
and not 30th June as mentioned in Sec- 
tion 22 (1) Expl. and limitation to recover 
rent under Section 42 runs from the date 
fixed in the notification. AIR 1972 Moys 
213 and (1972) 1 Mys LJ 622, Overruled. 

(Paras 12, 13, 14, 16, 17, 18) 
Cases Referred: Chronological Paras 
AIR 1972 Mys ‘218 = 1972 (1) Mys 
LJ 322. Thattesara Subbaraya v. 
Chinne Gowda 1, ae a 12, 16 
4972-1 Mys LJ 622, Krishna Ba 
Choma Gowda 10. “41. 17 

B. V. Deshpande. for Petitioner; 
B, G. Sridharan, Amicus Curiae, 

NESARGI, Ju-—— Jagannatha Shetty, 
J. being of the opinion that the decision 
in C. R, P. No, 557 of 1971 (Thattesara 
Subbaraya v. Chinne Gowda) and the 
connected petition, required to be re- 
considered, has referred this revision peti- 
tion to a Bench under Section 8 of the 
Mysore High Court Act, The said deci- 


sion is by now reported in 1972 (1). 


Mysore Law Journal, 322 = (AIR 1972 
Mys 213). 

2. The petitioner is tenant of lands 
R. Survey Nos, 105. 11, 112, 113, 157 
and 158 of Hulyal village, Jamkhandi 
Taluk, Bijapur District, under the res- 
pondents-landlords, The respondents filed 
an application under Section 42 of the 
Mysore Land Reforms Act, 1961. (to be 
hereinafter referred to as the Act), be- 
fore the Land Tribunal, Jamkhandi, on 
28-6-1968 against the petitioner for re- 
covery of balance of rent due for the 
a 1966-67. 


They computed the rental 
u Section 8 (1) (b) of the Act and 
claime a balance of, Rs. 4,804.00 after 
giving deduction of a esum of Rs, 680/- 
already paid by the petitioner, 

4. The petitioner contended that 
he was to pay rert of Rs. 680/- only as 
per agreement entered into between him 
and the respondents and ‘that he had 
already paid that sum. He therefore, 
pleaded discharge. He also contended 
that the application having been filed on 
28-6-1968, was barred by limitation. 

5. The Tribunal rejected the con- 
tention on the point of limitation and 
held that the balance recoverable was 
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able was Rs. 


A. I. R. 


Rs, 1,454.00. The petitioner appealed. 
The District J udge also rejected the con= 
tention on the point of limitation. He 
modified the order passed by ‘the ‘Tri~ 
bunal holding a ae balance recovers 


6. The order of the Tribunal and 
the judgment of the District Judge are 
challenged in this petition. 


Te Both the authorities below have 
held that the tenant had failed to esta- 
blish that there was an agreement to pay 
ren; at Rs. 680/- only per year. Sri B, V. 
Deshpande, the learned counsel for ‘the 
petitioner, did not urge anything against 
the finding of fact and also against the 
quanitification of rental made by the Diss 
trict Judge, 


8. Therefore, the only point to be 
considered ig whether the application 


. filed by the respondents on 28-6-1968 is 


or is not in time. 


9, Sri B. V, Deshpande pointed 
out thaf Section 42 (4) of the Act made 
Article 52 of the Limitation Act. 1963 
(to be hereinafter referred to as the Act, 
1963). applicable to applications filed 
under Section 42 of the Act, for recovery 
of rent and that the only modification is 
that the period is changed from three 
years to one year. He also pointted out 
that the State Government had, in exer- 
cise of its powers under Section’ 9 (1) of 

e Act, issued otification S. O. 287 
dated 17-1-1967 fixing 3ist May as the 
date before which rent, payable as share 
in regard to rabi crops in Bijapur Dis- 
trict, is to be paid. He, therefore, con~ 
tended that the time for purposes of limi- 
tation, had begun to run from 31-5-1967 
in the present case and had expired by or 
on 31-5-1968 and, therefore, this appli-« 
cation was not maintainable, We have to 
bear in mind that it is not in dispute that 
rabi crop had been grown in the landsin 
question for the year 1966-67. 


10. Sri B. G. Sridharan, the 
learned counsel appearing as Amicus 
Curiae for the respondents, however, 
urged that if the dates mentioned in the 
said Notification were to be taken as the 
dates fram which time began to run for 
purpose of limitation there would be cons 
siderable difficulty in instituting proceed~ 
ings either for recovery of rent or for 
eviction under Section 22 (1) (a) of the 
Act. According to him, the right of a 
landlord to start proceedings for eviction 
under: Section 22 (1) (a) or for recovery 
of rent under Section 42 of the Act, is 
based upon one and the same cause of 
action which is non-payment ofrent, He 
placed reliance on the decisions in (1) 
(1972 (1) Mys LJ 322) = (AIR 1972 Mys 
213), and in Krishna Bai v. Choma Gowda 


(2) (1972 (1) Mys LJ 622). 


11. The contention of Sri Sri- 
dharan is accepted in the very form in 
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Thattesara Subbaraya’s case 1972 (1) Mys 
LJ 322 = (AIR 1972 Mys 213). That deci- 
sion is followed in Krishna Bai’s case, 
1972 (1) Mys LJ 622. 

12. Both the above cited decis 
sions are rendered by Datar J. In 
Thattesara Subbaraya’s case, 1972 (1) Mys 
- LJ 322 = (AIR 1972 Mys 213), Datar J. 
has pointed out that no provision has 
been made in Section 9 of the Act for fix~ 
ing the date before which rent in cash, 


is to be paid and that by the Notification - 


different dates are fixed in regard to 
khariff and rabi crops. Nextly the learn~ 
ed Judge has considered the provisions 
in Section 22 (1) (a) of the Act end the 
Explanation thereto. That Explanation 
reads as follows: 

“A tenant shal] be deemed to have 

failed to pay rent payable by him to the 
Jandlord for any year, if he does not pay. 
it before the end of June next after the 
expiry of the year.” 
Therefore, according to the learned 
Judge, considerable. difficulty would be 
experienced in instituting proceedings 
either for recovery of rent or far evic- 
tion, The learned Judge has in this con~ 
nection ‘held that the landlord’s right to 
start proceedings for eviction under Sec- 
tion 22 (1) (a) or for recovery of rent 
under Section 42 of the Act is based up“ 
on the same cause of action. i.e. non= 
payment of rent. The learned Judge, has 
on taking the above view, held that the 
rent becomes due to the landlord by the 
end of June and if % is not paid by! 
then, the cause of action for institution 
of the proceedings for a recovery of rent 
arises and. therefore, a landlord can file 
an application for recovery of rent 
under Section 42 of the Act within one 
year from the end of June next after the 
expiry of the year. 

13. With great respect to the 
learned Judge, we are unable to agree 
with the views expressed by him. Sec- 
tion 8 of the Act lays down that subject 
to the provisions of the Act and notwith~ 
standing any law, custom, usage, agree- 
ment or the decree or order of a Court 
to the contrary, the rent payable by a 
tenant shall] be paid annually. Therefore, 
liability of a tenant to pay rent to his 
Jandlord arises every year, Sub-sections 
(1) and (2) of Section 9 of the Act read 
as follows: 

“9, Delivery of crop rent and deci 
ate of disputes regarding rent pays 


able-—— 

(1) Where the rent payable is a share 
of the gross produce, it shall be payable 
to the landlord at the village where the 
land is situated. before the date notified 
by the State Government in respect of 
the local area in which such village is 
situated. i 

(2) Where the rent is in accordance 
with the agreement with the landlord 
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. question 
- Government under this provision of law. 
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payable in cash, or the landlord desires 
payment of the rent in cash, or the land- 
lord fails to receive the rent in kind be- 
fore the date notified under sub-section 
(1). the tenant shal] pay to the landlord 
the rent in cash, the value in cash of the 
rent being determined in accordance with 
the prices notified for that year by the 
prescribed „authority. 
(3) * a & E E g E 


In our opinion, it js, plain that sub-sec- 
tion (1) of Section 9 of the Act empowers 
the State Government to issue notifica~ 
tion fixing the date before which rent 
payable as share of gross produce is 
to be paid by the tenant to the landlord 
and that too at the village where the 
land is situated, It is clear that the State 
Government is not empowered by thi 
provision to issue notification in regard to 
rent payable otherwise than as share of 
the gross produce. The Notification in 
has been issued by the State 


By the said Notification two classes of 
crops are made; they are khariff and rabi, 
Two different dates, viz. 31st March and 
31st May in regard to these crops res- 
pectively have been fixed by the State 
Government as the dates before which 
tenants are- required to pay thie rent 
payable as share of gross produce at the 

age where the land is situated. Of 
course different dates are fixed in regard 
to different area. The above mentioned 
dates are in regard to lands situated in 
Bijapur District. Sub-section (2) of Sec- 
tion 9 of the Act lays down that (1) if 
there is an agreement between the:-land~ 
lord and the tenant to pay rent in cash, 
it shall be paid in cash;- (2) if the land- 
lord desires payment; of the rent in cash, 
though it is payable in kind, the tenant 
shall pay the same in cash to the land- 
Jord; and (3) if the landlord fails to 
receive the rent that is payable in kind 
from the tenant before the date notified 
by the State Government by a notifica« 
tion issued under sub-section (1) of Sec- 
tion 9 of the Act, the tenant shall pay 
that .rent in cash after determining its 
value in accordance with the prices noti- 
fied for that particular year as provided 
in the provisions of the Act and the Rules 
framed thereunder., The resultant posi- 
tion, therefore. is that the rent payable in 
kind as a share of the gross produce will 
have to be paid by the tenant before the 
dates notified by the State Government in 
the notification issued by it under sub- 
section (1) of Section 9 of the Act. In 
other words, those dates are the due dates 
by which rent is to be paid, Hence, we 
have no hesitation in holding that those 
dates are the dates by which the rent 
Jegally becomes due from the tenant. As 
already pointed out, column 3 of Arti- 
cle 52 of the Act, 1963. as applicable to 
rent recovery proceedings under the Act, 
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prescribes the cattes when the arrears `of 
rent become due as the point of time 
from which period of limitation of one 
- year begins to run. We do not see why 
the above mentioned two dates and in 
the case on hand the date 31st May, can- 
not be regarded as he date from which 
time for computation of the period of 
limitation of one year begins to run. The 
duty of the Courts is to give effect to all 
the provisions of a Statute unless it 
becomes impossible to do so. In the case 
on hand, it is not open to the Court to 
disregard the provisions of law merely 
because the law has prescribed different 
due dates in regard to different kinds of 
crops, 2 l 
14. When a tenani fails to pay 
rent due from him to a landlord, 
the landlord can institute proceedings 
under Section 42 of the Act, by filing an 
application thereunder for recovery of the 
rent in arrears. Apart from the period 


of limitation fixed in sub-section (4) of. 


Section 42 of the Act. no other restriction 
_is placed in the way of exercise of ‘this 
right of the landlord. The only other 
thing found in sub-section (1) of Sec~ 
tion 42 of the Act is, a suit or other pro~ 
- ceeding in this regard will not, lie in any 
Court i.e. in the regular manner, Another 
consequence that follows because of the 
non-payment of rent by a tenant is the 
coming into existence of a right in the 
landlord to institute proceedings for evic- 
tion of- the tenant. Certain restrictions 
are placed by the Act in Section 22 jn 
the exercise of this right by landlord. 
Section 22 (1) (a) of the Act reads as 
follows: 


"99 Eviction of Tenant for Default, 
: ete.,— (1) Notwithstanding any agree- 
ment, usage. decree or order of a Court 
of law, or anything contained in any 
enactment or law repealed by Section 142 
or in any other law in force before the 
commencement; of such enactment or law 
and subject to the provisions of Sec« 
tion 14, no person shall be evicted from 
any land held by him as a tenant except 
on any of the following grounds, namely: 
(a) that the tenant has failed to pay the 
rent of such land on -or before the due 
date during two consecutive years, pro~ 
vided the landlord has issued every year 
within three months’afier the due date, 
a notice in writing to the tenant that he 
has failed to pay the rent for that year; 
(b) * * * x% . x 
Provided that no tenant shall be 
evicted under this sub-section unless -the 
landlord has given six months notice in 
writing informing the tenant of his de- 
cision to terminate the tenancy and the 
particulars of the ground for such ter- 
mination, and within that period the ten- 
ant has failed to remedy the breach for 
which the tenant is proposed to be evict« 


A. I. R. 


Explanation.—- A tenant shal] be 
deemed to have failed to pay rent pay- 
able by him to the landlord for any year, 
if he does not. pay it before the end `of 
June next after the expiry of the year.” 
Therefore, it is clear to our mind that a 
landlord does not get a right to institute 
proceedings for eviction of a tenant in - 
every case of non-payment of rent by a 
tenant. To say that the landlord’s right 
to start proceedings for eviction under 
Section 22 (1) (a) or for rent under Sec- 
tion 42 of the Act are based upon the 
Same cause of action i.e. non-payment of 
rent, may not be quite appropriate. in 
view of what is plain from the provisions 
contained in S. 22 (1) (a), the proviso an 
the Explanation thereto, of the Act the 
right to institute proceedings for evic- 
tion on the ground of non-payment of 
rent does not come into existence simul- 
taneously with the right to institute pro- 
ceedings for recovery of arrears of rent. 
Right to institute proceedings for recovery 
of arrears of rent by filing an application 
under Section 42 of the Act comes into 
existence immediately after the due date 
before which a tenant fails to pay the 
rent, when the rent is payable as share 
of gross produce. In order to secure a 
right to institute proceedings for eviction 
of tenant on the ground of non-payment 
of rent, there shall be failure on the part 
of the tenant to pay the rent due from 
him as laid down and explained in Sec- 
tion 22 (1) (a), the proviso and the Ex- 
planation thereto of the Act. Under what 
circumstances the law recognizes non- 
payment of rent on the part of a tenant 
as faiiure on his part to pay rent payable 
by him to the landlord for any year is 
provided in the Explanation to Sec. 22 
(1) (a) of the Act, 

15. Bearing in mind the above 
background, it is to be considered whe- 
ther the provisions of Section 22 (1) (a), 
the proviso below it and the Explanation ' 
thereto, of the Act in any way affect the 
provisions of Section 42 of the Act so far 
as the case on hand is concerned. 


16. It has been consistently held 
in this proceeding that the petitioner has 
failed to establish that there was any 
agreement entered into between him and 
the respondents in regard to -rent payable 
in respect ‘of the lands in question. In 
this connection it is to be remembered 
that the rent held payable on facts is on 
the basis of 1/5th share of the gross pro- 
duce as provided in Section 8 of the Act. 
Therefore, the rent held payable by the 
petitioner to the respondents is evidently 
a share of the gross produce, Section 42 
of the Act commences with non obstante 


clause . “notwithstanding anything con- 
tained in any agreement or in any 
law for the time being in force.” In 


view of this clause, it would not be in 
our opinion correct to read the provisions 
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of Section 22 either into or along with 
the provisions of Section 42 of the Aci. 
It is evident to our mind that Section 22 
(1) (a) of the Act deals only wizh the 
rights of landlords to evict tenants on 
the grounds of default in payment of 
rent. The provisions of Section 22 (1) (a) 
of the Act lay down under what circums- 
tances it should be regarded that the 
tenants have committed such defaults in 
payment of rent so as to make them 
liable for eviction from the lands held 
by them. These provisions do not lay 
down anything relating to the dates on 
which rents become due from tenants. It 
is in this view of the matter that the 
Legislature has in its wisdom provided 


the Explanation below Section 22 (1) of .. 
the Act laying down that non-payment of» ; 


rent by a tenant before the end of June 
next after the expiry of the year in 
question amounts to such a default so as 
to make him liable for eviction from the 
lands held by him. It is then that the 
landlords can proceed to take steps by 
issuing notice etc. and complying with 
the other provisions mentioned in Sec- 
tion 22 (1) (a) of the Act to secure a 
right to institute proceedings for eviction 
‘of the tenant. Therefore, we are clear- 
ly of the view that the date mentioned 
in the Explanation below Section 22 (1) 
of the Act cannot be held to be the 
date on which the rent legally becomes 
due in any year. In the result, the deci- 
sion in Thattesara Subbaraya’s case, 1972 
(1) Mys LJ 322 = (AIR 1972 ` Mys 213), 
stands overruled. 

17. The decision in Krishna Bais 
case, 1972-1 Mys LJ 622, deals with the 
following questions: : 

(1) Whether due date for payment of 
rent would be 30th June next after the 
expiry of the year in question; 

(2) Whether a landlord can give a 
notice under Section 22 of the Act with- 


in three months after 30th June of the. 


year in question: and. 


(3) Whether the notice required to be 
issued under Section 22 of the Act and 
also a notice determining the tenancy 


under Section 106 of the Transfer of Pro- 


perty Act, can be combined in one notice 
issued, i 


Datar J. who rendered the decision has. 


held that due date for payment of rent 
would be 30th June next after the expiry 
of the year in question as mentioned in 
the Explanation below Section 22 (1) of 
the Act. of course, following the earlier 
decision in Thattesara Subbaraya’s case, 
1972 (1) Mys LJ 322 = (AIR 1972 Mys 
213), This decision also, so far as it. re- 
lates to the question of due date for 
payment of rent stands overruled. 


18. In view of the foregcing rea- 
sons. we hold that the applicaticn, filed 
by the landlords on 28-6-1968, has been 
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instituted beyond the period of limitation! ` 
prescribed under sub-section (4) of Sec- 
tion 42 of the Act and, hence, cannot be 
entertained. We, therefore, allow this 
revision petition and set aside the orders 
passec by the Land Tribunal, Jamkhandi 
on 14-11-1969 in R. R. C. No. 64 of 1968 
and by the District Judge. Bijapur, on 
15-7-1970 in MLR Appeal No. 36 of 1970. 

19. There will be no order as to 
costs under the circumstances of this 


case, 
ee Petition allowed. 
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E. S. VENKATARAMIAH AND 
M. S. NESARGI, JJ. 


E. S. Mohaddin, Appellant v. L, D. 
Warvekar and others, Respondents. 


First Appeal No, 71 of 1969 D/- 26- 
-19 from . judgment and decree of 
Civil J., Hubli, D/-22-1-1969. 


Index Note:— Torts — Wrongful 
detention of goods — Liability for — 
Measure of damages. 


Brief Note :— In order to justify the 
detention of a chattel belonging to 
another, he person detaining the same 
must show that he has a right to do so 
either under the contract or under law. 
Secordly, a person who has wrongfully 
detained a chattel in the possession of 
another would not be in law entitled -to 
set up a title in a third party when a 
suit is instituted by the person from 
whose possession it is taken for recovery 
of its possession unless he is dispossessed 
of the same by a third party claiming 
under title paramount, (Para 4) 


Where there is no clause in ‘the 
agreement authorising the defendant to 
detain the motor -vehicle of the plainitiff 
in case of'default on the part- of the 
plain-iff in the performanca of the con~ 
tract of transporting the wood the deten- 
tion of the vehicle by the defendant is 
wronzful and he is liable to pay damages. 

(Para 4) 


Where according to the plaintiff the 
profit which he was making from the 
vehicle in question was Rs. 25/- per day, 
the claim of damages at the rate of 
Rs, 25/- per day. is not unreasonable, 
But the plaintiff would not be entitled to 
get the damages for the entire period of 
illeg] detention. It may be safely as- 
sumed that having regard to the condi- 
tions of the vehicle j#; was capable of be- 
ing in commission during one half of the 
total number of days during which it was 
illegally detained and hence damages are 
to be computed on that basis. AIR 1958 
SC 274. Applied. (Para 6) 
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Cases Referred: Chronologicaj] Paras 
AIR 1958 SC 274 = 1958 SCR 781, 
Dhian Singh v. Union of India 6 


V. Tarakaram, for Appellant; V, H, 
Ron, for Respondent No. 2. 

. VENKATARAMIAH, J.:— This Appeal 
is filed against the decree passed in 
Special Suit No. 19 of 1963 on the file of 
the Civil Judge, Hubli. The plaintiff in- 
stituted the above suit for recovery of 
the value of a motor vehicle bearing 

. No. MYF 4555 and for damages for 
wrongful detention of the same, The suit 

was instituted against two defendants by 

name L. D. Narvekar and D. K. Narvekar. 

D. K.Narvekar is the nephew of L, D. Nar-« 

vekar. The case of the plaintiff as disclos=« 

ed in the plaint was that he has entered 
into an agreement with the defendants to 
transport logs of wood belonging to the 
defendants, from an area called Mundgod 
forest area to Mundgod forest depot and 
sleepers from Mundgod depot to Hubli 

Railway Station. In that ‘connection. a 

written agreement was entered into on 

9-4-1960 (Ex. 143). After the agreement 

was entered into. the plaintiff found that 

the representation of the defendants with 
regard to the place where the logs had 

. been stacked and the condition of the 
roads which he had to use. were not 
correct, 

He stated that it had been mentioned 
by the defendants that the condition of 
the road from Mundgod forest area to 
Mundgod forest depot was good and that 
he could transport the wood from the 
forest area to the forest depot without 
much inconvenience. On going to the 
forest area it was found by the servants 
of the plaintiff that the said representa- 
tion was not true. that the logs of wood 
were not in one place and that they were 
jn the interior of the forest and it was 
also noticed that the condition of the 
‘road was very bad. In spite of the fore- 
going, it is stated that a few trips were 
carried out by the drivers of the plain~ 
tiff. On 22-4-1960, one Sheriff, the driver 
of the plaintiff was sent for by the de- 
fendants to take the truck to the de~ 
pot of the first defendant and when he 
went there, the defendants detained the 
truck by force and sent away the driver 
without the truck. 

It is also stated that under the agree« 


ment, the defendants had undertaken to. 


pay a sum of Rs. 5,000/~ and pursuant 
to the said agreement, a sum of Rs. 1,916- 
was paid by the defendants by way of 
tax in respect of the plaintiffs vehicle 
payable to the transpor; Department and 
even after taking into account some 
money which the defendants had spent 
towards oil, petrol, etc, the defendants 
were still due tc pay some balance. In 
order to collect the said balance, the 
plaintiff had sent the driver with a re- 
ceipt for a sum of Rs. 5,000/-, The de 


fendants after taking the receipt from the 
driver of the plaintiff, refused to pay 
the balance. So the case of the plaintiff 
is that the sum payable as advance, had 
not been paid by the defendants in full. 
He has, in the course of the plaint. re- 
ferred to the correspondence between the 
parties and stated that the defendants had 
no right to detain the vehicle on and 
after 22-4-1960. The suit was therefore 
instituted for the recovery of the value 
of the truck 4555 and for the 
damazes payable on account of illegal 
detention of the said truck. 

2, The first defendant in his 
written statement stated that he had 
nothing to do with the contract on which 
the plaintiff relied. He stated that the 
business in respect of which the contract ` 
had been entered into by the plaintiff 
On 9-4-1960, was the exclusive business 
of the second defendant and even though 
the first defendant was financing the 
second defendant, the forest contract 
that had been entered into by the second 
defendant with the Government was for 
his own benefit, Admittedly the vehicle 
had been left in his depot but he dis- 
claimed all responsibility in respect of 
the same. The second defendant’s case ` 
was that he had advanced the entire sum 
of Rs, 5,000/- which he had undertaken 
to pay at the commencement to the 
plaintiff and that since the plaintiff had 
committed default in transporting the 
timber from the forest area to the foresti 
depot. he was entitled in law to detain 
the vehicle on 22-4-1960 by way of 
security for the amount that he had ad~ 
vanced, 


' He also pleaded that tthe plaintiff had 
Tost all title to it in view of the right 
of seizure exercised by one Bothra with 
whom the. plaintiff had a hire-purchase 
agreement in respect of the vehicle in 
question, He denied that he bad made 
use of the vehicle for his own purpose 
and he claimed tthat the vehicle was 
there by way of security. He further 
stated that at any rate on 7-8-1960. he 
had written to the plaintiff to take away 
the vehicle without any condition, Under 
those circumstances, according to the 
second defendant, he was not liable for 


damages on and after 7-8-1960. It may 


be mentioned that the letter dated 7-8-- 
1960 reached the plaintiff on 9-8-1960. On 
the basis of the aforesaid pleadings. the 
trial Court framed several issues and 
after recording the evidence and hearing 
the parties, it came tto the conclusion 
that the plaintiff had not made out any 
case against the defendants and ac- 
cordingly dismissed the suit. Aggrieved 
by the said decree, the plaintiff has filed 
this appeal. We are informed that the 
2nd defendant has obtained a decree 
agains: the plaintiff in respect of the sum 
advanced by him to the plaintiff, Hence 
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we are concerned in this appeal only 
with ‘tthe claim by the plaintiff for 
damages for. illegal detention of the 
motor vehicle No. MY¥F, 4555. 


3. Sri V. ‘Tarakaram, learned 
counsel for the plaintiff contended that 
the second defendant had no right to 
detain the vehicle on and after 22-4-1960. 
_It was argued by him that there was no 
stipulation in the agreement (Ex. 143) 
which authorised defendant 2 to detain 
the motor vehicle used by the plaintiff 
for purposes of transporting the wood 
under the said agreement when there was 
a default on the part of the plaintiff in 
the performance of the contract. It was 
argued that neither under statute law 
nor under Common Law it was per- 
missible for a person in the position 
of the second defendant to | detain 
the vehicle in question and so it was 
contended that from 22-4-1960, the de~ 
tention of the vehicle by the second 
defendant was wrongful and he was 
liable to pay damages. 


4, Sri V. H, Ron, learned counsel 
for the defendants contended that the 
second defendant had every justification 
in law to detain the vehicle because a 
- Jarge sum was due to the second defen- 
dant from the plainti He submitted 
that the plaintiff made incorrect represen~ 
tations regarding his title yo the vehi- 
cle and that one Bothra who was the 
financier of the plaintiff had asked him 
to hold the vehicle on his behalf from 


10-6-1960. He therefore contended that 
the detention was legal. We find it 


dificult to agree with the submission 
made on behalf of the defendants on the 
Jabove question, In order to justify the 
detention of a chattel belonging to 
another, the person detaining the same 
must show that he has a right to do so 
either under the contract or under law. 
Secondly, a person who has wrongfully 
detained a chattel in the possession of 
another would not be in law entitled to 
set up a title in a third party when a 
suit is instituted by the person from 
whose possession it is taken for recovery 
of its possession unless he is dispossessed 
of the same by a third party claiming 
under title paramount, No authority has 
been cited before us in which a contrary 
view has been taken. In the suit con- 
tract Ex. 143, as already stated. we do 
not find any clause which authorised | the 
second defendant to detain the vehicle. 
It was not permissible for the second 
defendant under those circumstances to 
detain it even as security for the 
amount dueto him. It must therefore be 
held tha: the detention of the vehicle in 
question by the second defendant on 22- 
4-1960 was unauthorised and illegal and 
he is liable to pay damages to the plain~ 
tiff as a consequence thereof, 
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5. The question to be decided 
next is upto what date such illegal de- 
tention continued. Ex, 138 is a letter 
written on behalf of the second defendant 
to the plaintiff on 7-8-1960. The said 
letter reached the plaintiff on 9-8-1960. 
In the said letter. it was stated that the 
plaintiff was at liberty to take away the 
vehicle from the depot of the first defen- 
dant where it had been left by the plain- 
tiffs driver on 22-4-1960, From the date 
onwards the second defendant can~ 
not be held responsible for the detention 
of the vehicle, The plaintiff, apparently. 
has not made any effort thereafter to 
take possession of the vehicle from the 
depot of the first defendant. Sri Tara- 
karam, learned counsel] for the plaintiff 
contended that it was not his duty to go 
to the first defendants depot to take 
possession of the vehicle but it was the 
duty of the second defendant to deliver 
the vehicle to the plaintiff. We do not 
find any support for this proposition in 
law, This is a case where the driver of 
the plaintiff had left the vehicle at the 
firs; defendant’s depot where the vehicle 
was detained by the second defendant. 
In those circumstances we cannot hold 
that the second defendant was under any 
obligation to take the vehicle to the 
place where the plaintiff was residing 
and to deliver the same. We therefore 
hold that the illegal detention of the 
vehicle came to an end on 9-8-1960, 


_. 6 {The next question for con- 
sideration is one relating to the quantum 
of damages. Even according to the plain- 
tiff the profit which the plaintiff was 
making from the vehicle in question was 
Rs, 25/—- per day and it is at that rate 
damages have been claimed in the notice 
Ex. 189. The said claim does not ap- 
pear to be unreasonable, The period of 
illegal detention in this case is 102 days. 
The plaintiff would not be entitled, in 
view of the enunciation made by the 
Supreme Court in Dhian Singh v. Union 
of India, (AIR 1958 SC 274). to get 
damages for the entire neriod. It may be 
safely assumed that having regard to the 
condition of the vehicleit was capable of 
being in commission: during one half of the 
total number of days during which it was 
illegally detained as held by the Supreme 
Court in the above decision and on thet 
basis if damages are computed the plain- 
tiff would be entitled to get a sum of 
n 1.275/- at the rate of Rs, 25/74 per 
ay. 

Hence the suit is decreed in part. 
There shal] be a decree against defendant 
No. 2 who alone was the party to the 
contract ‘and had detained the vehicle, 
for a sum of Rs, 1.275/- with current in- 
terest at 6 per cent per annum from ‘the 
date of the decree of the lower Court. 
The sult against defendant No: 1 is dis- 
missed, It is however made clear that 
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even now it is open to the plaintiff to go 
and take the vehicle which js lying in 
the first defendant’s depot and Sri Ron 


has no objection to the plaintiff sending 
his agents to collect the same 


any of 
from the depot on any day within two 
months, The plaintiff is therefore per- 
mitted to take the vehicle from the depot 
of the first defendant in the condition in 
which it is now within a period of two 
months from today. The suit claim in 
other respects is dismissed. Defendant 
No, 2 will pay the plaintiff proportionate 
costs in this Court and in the Court 
below. The first dafendant will bear his 
costs in both the Courts. : 
Order accordingly, 


AIR 1973 MYSORE 58 (V 60 C 22) 
/ EH. B. DATAR, J. 


B. T. Kempanna, Appellant v. T. 
Krishnappa and others, Respondents. 
Second Appeal No, 134 of 1967 D/-~ 
23-6-1972 against judgment and decree 
passed by IInd. Addl, Civil J., Bangalore, 
D/-15-12-1966. 
Index Note:— (A) T. P, Act (1882), 
-§, 101 — Extinguishment of mortgage by 
merger — When after the mortgage there 
is a sale of equity of redemption or the 
purchase of the property by the mortga- 
gee himself the mortgaze merges with 
the sale and becomes extinguished, (Case 
law discussed.) (Para i6) 


Brife Note: (A) The provision for 
continuation was made for the benefit of 
the mortgagee and not for the be- 
nefit of others. The mortgage will not 
continue unless he himself declares either 
by express words or by necessary im- 
plication that the mortgage shall ‘continue 
to subsist. In the absence of proof of 
any intention it has to be held that mer- 
ger has taken place. ‘(Para 16) 


Index Note:— (8) Limitation Act 
(1908) Article 141 —- Alienation of por- 
perty by Hindu widow — Reversioner 
must file suit within 12 years from death 
of widow if he elects to treat the sale as 
a nullity. l (Para 11) 

Brief Note: —- (B) A reversioner is 
not bound to file a suit for cancellation of 
the sale deed and it is gpen to him either 
to accept the transaction made by 


rl 


the widow or to file a simple suit for: 


recovery of possession and institution of 
the suit itself amounts to election to 
treat the sale as a nullity. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1967 SC 978 = (1967) 1 SCR 

873. Soni Lalji Jetha v, Soni 


Kalidas Devchand 18, 20 
AIR 1963 SC 70 = (1963) 3 SCR 

229. Padma Vithoba v. Mohd. 

Multani 17 


IP/JP/F316/72/MVI | 


_his widow Sampamma, 


A.LE. 


AIR 1953 Mys 122 = 31 Mys LJ 
133. S. Nanjunda Setti v. Silp? 
Venkatachar ; 15 

AIR 1952 SC 109 = 1951 SCR 655, 
Mumma Reddi Nagi Reddi v. 
Durairaja Naidu 1o 

AIR 1931 Pat 426 = 13 Pat LJ 405, 
Someshwari Prasad v, Mahesh= 
wari Prasad 

AIR 1922 PC 94 = 48 Ind App 485, 
Duhlin Lacchanbati umari V. 
Bodh Nath Tiwari l 13 

AIR 1922 Pat 615 = 1 Pat LR 1 7 
(SB). Ram Sumaran Prasad v, 
Gobind Das , l 

(1907) ILR 34 Cal 329 = 11 Cal ` 
WN 424, Bijoy Gopal Mukherji v. 
Krishna Mahishi Devi 

V. Krishna Murthy. for S. V. Ragha- 
vachar, for Appellant; K. R. Karanth (for 


14 


-No, 1) Smt. Lalitha Janardhan (for No, 4) 


and Prahaladarao (for No. 2). for Res- 
pondents, 


JUDGMENT:— 4th defendant in 
O. S. No. 808 of 1957 on the file of the 
Additional I Munsiff,. Bangalore, is the 
appellant in this appeal, That suit was 
instituted for redemption of the mortgege 
of the suit schedule property. for ac- 
counts and for other reliefs, The case of 
the plaintiff was that the property be- > 
longed originally to one Ramanna son of 
Dankanikote Naranappa, He died some 
time in the year 1905 leaving behind him 
Sampamma died 
on 4-2-1919. The case of the plaintif is 
that after the death of Sampamma,. the 
property vested in the reversioners and 
the plaintiff having purchased the pro- 
perty by a registered sale deed on 28-12- 
1955 for a valuable consideration subject 
to the mortgage was entitled to 
claim redemption, It is also alleged 
that during the lifetime of Sampamma, 
she executed a registered deed of mort- 
gage in favour of Munimuthappa and de- 
fendant 1 being the son of Munimutharpa 
was liable to account, It is necessary to 
note that the plaintiff did not assai] the 
validity of the mortgage, On the zon- . 
trary, the validity of the mortgage was . 
accepted and the suit was filed for re- 
demption on that basis, 
Defendant 1 raised several con- 
tentions. It was contended that after the 
mortgage was executed in favour of 
Munimuthappa, father of defendant 1 in 
1910. on 20-9-1918, Sampamma sold the 
property to defendant 1 for Rs. 1.590/-. 
and therefore, defendant 1 has become the : 
owner of the plaint schedule property 
and that he is in possession and enjoy- 
ment of the same in his own right since 
20-9-1918. It was further alleged in 


. paragraph.4 of the written statement of 


defendant 1 that the mortgage with pos- 
session has merged into the sale and the 
mortgage is no longer subsisting and the 
suit was not maintainable, 
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3. In the reply statement filed by 
the plaintiff, it was stated that Sam- 
pamma had’ not redeemed the mortgage 
and the sale of the property if any, was 
fraudulent, collusive and nominal transac- 
tion and not supported by consideration. 
It was also stated that there wes no legal 
necessity nor was there the benefit of 
the estate. It was therefore stated that 
defendant 1 has not become the full 
owner by virtue of the alleged sale and 
so defendant 1 must be deemed to be 
in possession only as a-mortgagee and 
plaintiff having purchased the equity of 
redemption was entitled to redeem. 

Å, The trial Court framed several 


issues and the relevant. issues which are 


necessary to be stated are issues 2, 
and 4 and they are as under: . 

“2 Is the sale of the suit schedule 
property by Sampamma to tha first de- 
_ fendant for Rs. 1,500/- subject to the 

mortgage dated 20-1-1919? 
-3, Is the first defendant in posses~ 


gion Hd enjoyment of the suit ahed 


pony in his own right since 20-9-1918? 
Is the mortgage still subsisting or 
is it ghee in. the sale? 

5. On a full consideration of the 
oral and documentary evidence, the 
learned trial Judge held that as a result 
of the sale on the 20th of September, 
1918, the mortgage was merged’ jn’ the 
sale and plaintiff was not entitled to 
claim redemption, The suit of the plain- 
tiff was therefore dismissed, 

6. The correctness of this fides 
ment was challenged before the appellate 
court and the learned II Additional Civil 
Judge, Bangalore City, in R, A. No. 
234/64, allowed the appeal, set aside the 
decision of the trial-court and decreed 
the plaintifi’s suit by his judgment dated 
the 15th of December 1966, It is the 
correctness of this decision that is chal- 
lenged in the present second appeal, 

f: The principles of law that 
should govern the present case are not 
very much in dispute and are well settl- 
ed. I will therefore briefly refer to the 
authorities cited by both the learned ad~ 
vocates. 

3. The first decision. to which my 
attention is invited is the judgment of the 
Privy Council in the case of Bijoy Gopal 
Mukerji: v. Krishna Mahishi Debi ( (1907) 
ILR 34 Cal 329). In that case. it was 
laid down that 

“A suit by a reversioner on the 
death of a Hindu widow to recover im- 
moveable property of her husband, of 
which she was in possession for a widow’s 
estate as his heir and of which she 
had granted a lease for a term extending 
beyond her own life. is governed by the 
12 years’ period of limitation provided by 
Article 141 of Schedule II of the Limita- 
tion Act.: and not by the 3 years’ period 
prescribed by Article 91.”. l 
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Tt was further held that. “Her 
alienation is not absolutely void, but it 
is prima faice voidable at the election of 
the -reversionary heir, who may affirm it 
or treat it as a nullity without the in- 
tervention of any court, there being noth- 
ing to set aside or cancel as a condition - 
precedent to his right of action.” 

At page 333, the position of law was 
further explained in the following words: 


“A Hindu widow is not a tenant for 
life, but is owner of her husband’s pro- 
perty subject to certain restrictions on 
alienation and subject to its devolving 
upon her husband’s heirs upon her death. 
But she may alienate it subject to certain 
conditions being complied with. Her 
alienation is not, therefore. absolutely 
void. but it is prima facie voidable at the 
election of the reversionary heir. He may 
think fit to affirm it, or he -may at his 
pleasure treat it as a nullity without the 
intervention of any Court. and he shows 
his election to do the tatter by com- 
mencing an action to recover possession 
of the property. There is, in fact. noth- 
ing for the Court either to set aside or 
cancel as a condition precedent to the 
right of action of the reversionary heir.” 


§. This is also what has been laid 
doan by the Patna High Court in the 
case of Ram Sumran Prasad v. Gobind 
Das, (AIR 1922 Pat 615 (SB)). In that 
case it was stated that 


“In a suit for recovery of possession 
from the donee of the widow, the rever- 
sioner is not bound to ask for declaration. 
The reversioner might at his option 
affirm the alienation or treat it as a nul- 
lity without the intervention of any 
Court leaving it to the defendants to plead 
and prove the circumstances which they 
relied on for showing that the gift, lease, 
or any derivative dealings. were not in 
fact voidable but were binding on the 
reversionary heirs.” 

10. The Supreme Court in the 
case of Mummareddi Nagi Reddi v. Duari- 
raja Naidu (AIR 1952 SC 109) has affirm- 
ed this view, It was held that “A re- 
versioner’s suit for recovery of possession 
of the property alienated by a widow is 
governed by Article 141, Limitation Act, 
and as it is not necessary that transfer 
should be set aside before any decree for 
ferrari is made, all that is necessary 
is that the reversioner should file a suit 
for possession within 12 years from the 
death of the widow and a decree passed 
in such a suit must be on the basis that 
possession of the transferee was unlawful 
ever since the widow died.” 


11. Thus, what is clear is that a. 
reversioner is: not bound to file a suit 
for cancellation of the sale deed and i 
is open to him either to accept the tran 
saction made by the widow or to file a 
simple suit for recovery of possession an 
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institution of the suit itself amounts to 
election to treat the sale as a nullity, The 
reversioner, therefore, has to institute a 
suit for possession and that for possession 
has to be filed within a period of (42 
years from the date of the death of a 
Hindu widow, . 

12. The question as to the effect 
of a sale of the property or transfer of 
the equity of redemption in favour of the 
mortgagee has been dealt with by the 
. learned author Mulla in his book Trans 
fer of Property Act — Fifth Edition, af 
page 632. This is what has been stated: 

“When the mortgagee purchases the 
equity of redemption and acquires owner~ 
ship he may keep the mortgage alive for 
his own defence as against a puisne in 
cumbrancer. He is entitled to remain in 
possession untilthe subsequent mortgagee 
has redeemed the prior mortgagee irre- 
spective of the question of limitation on 
the prior mortgage. He can use the 
equity of redemption by way of attack 
also, But the mortgage is. nevertheless 
extinguished as bétween the mortgagee 
and the mortgagor or as between the 
mortgagee and a stranger.” 

Again at page 433, the following proposi« 
tion has been stated:— 

“The section does not refer to the 
‘extinction of the equity of redemption 
by operation of law, This may occur by 
merger when the mortgagee acquired the 
equity of redemption by inheritance.” 


13. The Privy Council in the case 
of Dulhin Lacchanbati Kumari v, Bodh 
Nath Tiwari (AIR 1922 PC 94). held that 

. “Merger is-not a thing which occurs 
ipso jure upon the acquisition of what 
may be called the superior with the in- 
ferior right, There may be many reasons — 
conveyancing reasons, arising -out of the 
object of the acquisition of the one right 
being merely for a temporary purpose, 
family reasons and others in the case of 
which the expediency of avoiding the 


coalescence of the interest and preserving . 


the separation of title may be apparent. 
The question to be settled in the applica= 
tion of the doctrine is: was such a coale~ 
scence of right meant to be accomplished 
as to extinguish that separation of ‘title 
which the records contain” 

14, The Patna High Court in the 
case of Someshwari Prasad v., Mahesh~ 
wari Prasad, (ATR 1931 Pat 426) has laid 
down the same provosition of law which 
is evidenced from the summary of the 
decision appearing in the head note of 
the said case, which is to the following 
effect: i 

“Merger is a thing which occurs ipso 
ure upon the acquisition of the superior 
with the inferior right and: there may be 
many reasons in the course of which the 
expediency of avoiding the coalescence 
of interest and preserving separation of 
title may be apparent, 


Learned Author Mula ha 


A-LR. 


Where the absolute owner of an 
estate becomes also the owner cf a 
charge thereon. in absence of any irten- 
tion express or presumed on his part, 
merger or extinguishment of title’ will. 
take place. When the keeping aliva of 
the charge is for benefit of the owner, it 
should be presumed that his intenticn fs 
to keep alive,” _ i 
5. To the same effect jigs ‘the 
fudgment of the former High Court of 

ysore in the case of S., Nanjunda Setty 
v, Silpi Venkatachar. (AIR 1953 Mys 122) 
It has been held in that case that 
“There ig no prohibition for a morta 
Bagee being the purchaser of the property 
mortgaged to him and the effect of the 


. purchase is to bring about a merger of 


rights. as mortgagee with those of bur- 
chaser except in relation to a puisne 
mortgagee under Section 101. Transfer of 
Property Act.” 


A passage from the T. P, Act by the 
as been quoted . 
and the Cour: further held that - 

-“The provision of the keeping glive 
of the mortgage is intended for the bene- 
fit of the mortgagee and since the plaintiff 
IS not either a puisne mortgagee or a 
Stranger he cannot in spite of the sale 
contend that the equity of redemption is 
mot lost.” 

16. Tt is also necessary to set out 
the provisions of Section 101 of the 
Transfer of Property Act.as it existed 
prior to its amendment in the year 1929 
and it reads as under: 


“Where the owner of a charge or 
other incumbrance on jimmoveable pro- 
perty is or becomes absolutely entitled 
to that property, the charge or incim~ 
brance shal] be extinguished, unless he 
declares, by express words or necessary 
implication, that it shall continue to sub= 
sist. or such continuance would be. for 
his benefit.” 


The position, therefore, js that when 
the mortgagee purchased the equity of 
redemption, then the mortgage becomes 
merged with the sale and the result is 
that there is extinguishment of the mort- 
gage. It is also established that unless 
the mortgagee declares either by express 
words or by necessary implication shat 
the mortgagee shall continue to subsist it 
will not continue, It is also necessary to 
remember that the provision for con- 
tinuation was made for the benefit of the 
mortgagee and not for the benefit of 
others, The result, therefore, would be 
that if after the mortgage there is a 
Sale of equity of redemption or the rur- 
chase of the property by the mortgagee 
himself, ij would be clear that there will 
be an extinguishment of the mortgage 
or mortgage will be treated to have 
merged in the sale. with the result that 
the mortgage is extinguished, This would 
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be the position unless any contrary in- 
tention is proved, 


17. Js would be also necessary in 
this connection to refer to the two other 


decisions which are cited by Shri V.. 


Krishna Murthy, which have a direct 
bearing on the question which arises for 
consideration in the present case, The 
first is the judgment of the Supreme 
Court in the case of Padma Vithoba v. 
Mohd. Multani. (AIR 1963 SC 70). In that 
ease, it was held as follows: 


“When a person gets into possession 
of properties as mortgagee he cannot by 
any unilateral act or declaration of his 
prescribe for a title by adverse posses- 
sion against the > mortgagor, betause in 
law his possession is that ofthe mortgagor. 
But if the mortgagor and . mortgagee 
subsequently enter into a transaction 
under which the mortgagee is to hold the 
properties thereafter, not as a mortgagee, 
but as owner that would be sufficient to 
start adverse possession against the mort- 
gagor if the transaction is for any reason 
inoperative under the law. Thus if the 
owner of the mortgaged property is a 
minor at the time of entering into tran- 
saction of sale with the mortgagee the 
possession of the mortgagee which islaw- 
ful at its inception cannot became ad= 
verse to the minor who is in law incap-= 
able of giving consent to the arrange- 
ment entered into with the mortgagee.” 


18. In the later decision of the 
Supreme Court in the case of Soni Lalji 
Jetha v. Soni Kalidas Devchand, (AIR 
rl SC 978). this is what has been laid 

own: 


“A mortgagee In possession under 
the terms of mortgage cannot by merely 
asserting rights of ownership in the 
mortgaged property. convert his posses- 
sion aS mortgagee into possession hostile 
to the mortgagor. But the mortgagor can 
sel] the mortgaged property to his mort- 
gagee and thus put the mortgagee’s estate 
to an end and thereafter all the right, 
title and interest in the property would 
vest in the mortgagee, Such a sale would 


be valid and binding as between them 


and henceforth the character of posses- 
sion as a mortgagee would be converted 
into possession aS an absolute owner. 
Even if such a sale is held to be void- 
able and not binding on a subsequent 
purchaser - the character of possession 
based on assertion of absolute ownership 
by the mortgagee does not alter, and if 
that possession continues ‘throughout the 
statutory period it ripens into a title of 
the property.” 

19. In the present case, the vali- 
dity of the mortgage of 1910 is not ques- 
tioned. The widow has subsequent to the 
mortgage transferred the equity of re- 
demption tothe mortgagee. When equity 
of redemption was transferred to defen-~ 
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dant lit was open to him to keep it alive 
for his own defence, Even though the 
question as to whether there is coale- 
scence of interest has to be determined 
On the basis of all the material, there is 
no in this case to avoid the coale« 
scence of interest. Not one reason has 
been stated or proved to show separate 
preservation of title. There is no mate 
rial placed to show that it was kept alive. 

the absence of proof ofany intention 
it has to be held that merger has taken 
place, Further, the present sale transac- 
tion having taken place in1918 and the 
mortgage being of the year 1910. it can-+ 
not be disputed that it is the provisions 
of unamended section that govern the 
matter under the unamended provisions 
of Section 101 of the T., P, Act, it must 
have been _preserved expressly -or by. 
necessary implications, 


26. After the death of Sampamma 
fin the ‘year 1919. within a period of 12 
years, it Was open to the reversioners 
to have instituted a suit for recovery of 
possession, The reversioners could ignore 
the Sale and treat it as nullity and file 
a suit within 12 years, Such qa‘suit for 
possession has not been instituted and 
such relief is not asked for by any one 

now. Therefore, so far as the claim~ 
ing of any relief based onthe ground thaf 
the sale is a nullity is concerned it is 
barred ‘and the suit for recovery of pos- 
session would be untenable. Further, as 
laid down by their Lordships of the 
Supreme Court in Soni Lalji Jetha’s case 
(AIR 1967 SC 978), that when the mort- 
gagor sells the mortgage property and put 
the mortgagee’s estate to anend all the 
right, title and interest in the property 
would vest in the mortgagee, and even 
if such a sale is voidable and not binding, 
if the original mortgagee-purchaser con 
tinued in possession throughout the statu= 
tory period it ripens into a title to the 
property. In the present case. the pro-« 
perty was sold in the year 1918. no ac« 
tion was taken until the year 1957, ie, 
nearly for 39 years. It is therefore, clear 
that in any event the title of defendant-1 
has ripened into one of ownership. As 
already stated the only remedy of the 
reversioners was to have filed a suit for 
recovery of possession within a period 
of 12 years from the date of the death 
of Sampamma, that having not been done 
the suit filed by the plaintiff for redemp- 
tion of mortgage was clearly unsustain- 
able, It appears to me that as the claim - 
of the reversioners and their. purchasers 
was barred by limitation, the plaintiffs 
have adopted this device of filing a suit 
for redemption of mortgage, which as 
already stated, is already extinguished. 
So the suit filed by the plaintiffs for 
redemption of the alleged mortgage was 
clearly unsustainable as there was no 
mortgage in existence after 1918, In 
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that situation, it is clear that the view 
taken by the learned appellate Judge is 
not sound and is therefore required to 
be set aside, ; 


21. In the result, this appeal is 
allowed, the judgment and decree passed 
by the learned zppellate Judge are set 
aside and that of the trial Court are 
restored. In the circumstances. parties 
wil] bear their own costs in all the three 


courts, 
Appeal allowed 
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B. VENKATASWAMI AND E. 8. 

 VENKATARAMAIAH, JJ. 

Special Land Acquisition Officer., 
Mangalore Petitioner v. Piadade Fernan- 
des, Respondent. 


Misc. First Appeal No, 216 of 1967 
and C/WM. F., A. 110/1967 D/-14-4-1972 
against judgment and award of Principal 
Civil J., D/-28-11-1965. 

- Index Note :— (A) Land Acquisition 
Act (1894), Section 23 (4) — The claim 
under the clause has relevance to diminu- 
tion of profit from a business resulted 
because of acquisition, (Para 10) 

Index Note:— (B) Land Accuisition 
Act (1894), S. 23 (3) —- If a building m- 
juriously affected by an acquisiticn can 
be utilised properly by repairs, sufficient 
compensation will be the cost of repairs 
and sctusi less of value of the portion ac- 
cuired, {Obiter} (Para 19) 


Index Note:— (C) Land Acquisition 
Act (1894), S. 23 (2) — Compensation for 
severance of a land will be depreciation 
in the value of remaining area. (Obiter) 

(Para 19) 


Index Note:— (D) Land Acauisition 
Act (1894), S. 18 — The Court has no 
power to eward compensation in excess 
of what was claimed before Land Ac- 
quisition Officer, excent perhaps when 
the case falls under Section 25 (2) of the 
Act, (Para 20) 


Index Note:— (ŒE) Land Acquisition 
Act (1894), 5. 18 — The Court has no 
power to entertain an application unger 
Section 49 (1) for tke first time in re- 
ference under the section, (Pora 17) 


Cases Referred: Chronological Paras 


(1971) M. F., A, 143 of 1965 and 6 of 
1968 D/- 12-2-1971 (Mys) 11 


B. K. Ramachandra Rao A. G. in 
M. F, A. No. 216 of 1967 and A. M. D'sa 
in M. F. A. No. 110 of 1967, for Ap- 
pellant A. M. D'Souza in M. F. A. No. 216 
of 1967 and B. K, Ramachandra Rao 
A. G. in M. F, A. No, 110 of 1967. for 
Respondents, 
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Spl. L, A. Officer v. P, Fernandes 


A, I, R. 


JUDGMENT: These are an appeal and 
a cross-appeal, preferred by the Special 
Land Acquisition Officer, West Coast 
Road, Mangalore (hereinafter referred ‘to 
as L. A. O.) and the claimant respective- 


‘ly. They are directed against an award 


made in ©. P, No. 115 of 1963, on 28-11- 
1866, by the principal Civil Judge, Man- 
galore, they are, therefore, disposed of 
by a common judgment. 


2. By a Notification under Sec, 4 
of the Land Acquisition Act (hereinafter 
referred to as the L. A. Act) published 
on 9-2-1961, 54 cents of dry land in S. 
no. 43/6-A~ 1-B of Kanakandv village was 
acquired for the purpose of construction of - 
an approach road to Nethravathi bridge 
near Mangalore, There were also some 
buildings on the land whose total extent, 
in the ownership of the claimant, was. 1 
acre 20 cents and formed a part of the 
southern portion of the aforesaid number. 
It is not in dispute that the said land was 
sloping and really formed part of a small 
hill, and the village of Kanakandy, in 
which the said land is situate, was situat- 
ed just outside the Municiral limits of 
Mangalore Town. 


3. Before adverting specifically to 
the compensation awarded by the Court 
in regard to various heads of claims, it 
will be necessary to set out the claims 
made by the claimant, in response to the 
notice issued under Section 9, and in his 
application for a reference under Sec- 
tion 18 of the L. A. Act. in order to ap- 
preciate the contentions urged on behalf 
of the parties. It is relevant to note that 
some of the claims relative to severance 
and injurious affection are mostly based 
on the proposed road lying about 40’ 
(feet) beiow the level of the remaining 
portions of the above survey number. By 
the formation of the said road the “land 
became divided into two strips the eas- 
tern portion having an area of 16 cents 
and the western portion 56 cents. Tt 
seems to us prima facie that the forma- 
tion of such a road by tne acquiring 
authority cannot be made a basis for de- 
termination of damages payable under 
the L. A. Act. It is cleariy a case of 
exercise of a right of ownership vested in 
the acquiring authority, and. if at all, 
it may give rise to a cause of action in 
tort, arising subsequent to such acquisi- 
tion. We, however, do not propose to ex 
press any concluded opinion on this ques- 
tion. as the compensation awarded in 
regard to some of hese lards is either 
smal] or clearly not supported by an ap- 
propriate claim made before the L. A. O., 
and, therefore. the questions arising in 
this behalf can be disposed of otherwise. 

4, Before the L. A. O.. the Clai- 
mant claimed compensation for land at 
the rate of Rs, 50, 000/~ per acre, and for 
value of improvements and damages for 
severance, injurious affection and ‘loss of 
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earnings’, ‘as follows: (1) Rs. 1200/- to- 
wards 2 pillars and gates: (2) Rs. 1, 700/- 
towards loss of use of an approach road; 
(3) Rs, 2,700/- towards compound wall; 
(4) Rs. 9,000/- towards cost of-a well; 
(5) Rs. 11,000/- towards cost.of ‘whole 
building’ although a small portion only 
of such buildings was affected; > (6) 
Rs. 260/- towards expenditure incurred 
for digging pits for planting cocoanut sapl- 
ing; (7) Rs. 1,000/- towards the increased 
cost of labour, for digging another well 
(8) Rs, 10,000/- towards ‘loss of earnings’, 


5. In addition to the above, a 
claim for injurious affection caused on 
account of the cutting off of the eastern 
bit of land of an extent of 16 cents, has 
been advanced alternatively. - It is in the 
claimant’s own words, as follows:— ` 


“The claimant, therefore, submits the 
Government is either bound to acquire 
the said eastern block of land with the 
buildings etc.. and pay the claimant the 
value ete., thereof; or pay an amount 
equal to'the value thereof as damages.” 
Inthis connection it is pertinent to note 
that the first part of the claim has re-s 
levance to the application of tke provi- 
sions of Section 49 of the L. A. Act.. and 
the second part nowhere specifies the sum 
claimed in concrete terms. But it seems 


to us that ‘the absence of reference to . 


any specific sum is not of much materia 


lity if we were to look at ‘the other cir- ` 


cumstances of the case. There is a speci- 
fic claim as regards the viaue of 
the land in another part of the claim. 
Therefore, it is reasonable to predicate 
that the claim in this behalf has also to 
be computed at that rate either as value 
of land or damages for such severance or 
injurious affection. We have referred to 
this aspect as it has relevance to a point 
oe be made out on behalf of the 


6. We now turn to the claim as 
can be gathered from the application 
under Section 18 of the Act. The com- 
pensation claimed herein is as follows (1) 
Rs: 50.000/- per acre towards land (2) 
Rs. 11,000/- towards the cost of the ‘whole 
- building’ standing on the ‘eastern block’ 
(3) Rs. 1700/~ towards the approach road 
(4) Rs, 10,000/- towards injurious affec- 
tion as a result of the claimant having 
to sink two wells; (5) Rs. 10.900/- for 
‘loss of earnings’; .(6) Rs. 10.000/~ for 
severance; (7) Rs, 15.000/- for another 
building: and (8) Rs.- 25,000/- ostensibly 
towards expenses for starting the piggery 
and poultry business elsewhere. It is 
clear from the above that the compensa- 
"ion as claimed before the L. A, O. by 
way of damages for severance and in- 
jurious affection. has been considerably 
improved upon. and supplemented in some 
respects, which is clearly impermissi-~ 
ble in law, 
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i The learned Civi] Judge, after 
a reference to Court. determined the 
compensation as follows:— 
(1) Rs. 4,000/- per acre for land; 
__ 2) Rs, 26,640/- towards the value of 
buildings; 
(3) Rs, 4,000/- per acre for 16 cents 
of land comprised in the ‘eastern block’: 
(4) Rs. 3,346-25 for compound wall 
and injurious affection in regard to ‘wes- 
tern block’, No compensation has been 
awarded in regard to ‘loss of earnings’ 
and other item l 


8. Aggrieved by the said award, 
the claimant has preferred M. F, A 
No, 110/67 and the L. A. O. M. E À. 
No. 216/67. l 


M. F. A. No. 110 of 1967. 

It is convenient to dispose of 
; On behalf of 
the claimant-appellant Sri D’sa. ‘the 
learred counsel pressed two contentions 
before us. The contentions are that com- 
pensation for land should have been 
awarded at the rate of Rs, 15.000/- per 
acre and towards ‘loss of earnings’ at 
least. Rs, 5.000/-. 


, 10. In regard to the claim for 
loss of earnings’ the learned Civil J udge 
has come to the conclusion that there 
Was no evidence to support, He has in- 
cidentally no doubt observed that the 
claimant could start a business some- 
where else with the help of the compen- 
sation awarded in respect of the build- 
ings. The criticism levelled by the learn- 
ed Counsel] relative to the latter observa- 
tion is fully justified, It cannot at all 
be made a ground for rejecting a claim 
on gccount of ‘loss of earnings’. But that 
apart. we are satisfied that there is no 
credible evidence placed on record on 
this point. This head of claim ordinari- 
ly has relevance to diminution of profits 
from a business brought about as a con- 
sequence of acqusition, Any claim on this 
account has to be established by adduc- 
ing evidence pointing to efforts made to 
secure an alternative premises, loss of 
goodwill on account of fall in the custo- 
mers. the difference in the profits hither- 
to made and likely to be made'‘in the 
new premises and whether the present 
premises are so wholly unsuitable as to 
compel him to change the premises, These 
are but a few of the ‘considerations 
that should weigh in determining the 
compensation payable under the head of 
‘loss of earnings’. In the instant case, 
there is no such evidence at all. More- 
over, it seems to us that this king of 
injury is nothing but a species of in-- 
jurious affection, resulting from an ac- 
quisition of a trading or commercial pre- 
mises. In the case on hand there is evi- 
dence to show that only a small portion 
of one of the buildings is affected by the 
acquisition, It is no doubt true that the 
portion of the jand on which such ‘Pig- 
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gery’ and poultry are situated has 
only an area of 16 cents. Apart from 
the’ interested testimony of the claimant 
himself, we find it difficult to acc2pt the 
position that the business cannot be pro- 
fitably carried on merely because of a 
difficulty of access to the bits of land 
left over after acquisition and in the 
possession of the claimant, We theres 
fore, reject this contention, 


I1. We turn now to the enhance 
ment claimed in regard to compensation 
for land. Before us, in addition to rely« 
ing on the oral and documentary evi« 
dence adduced on behalf of the appellant, 
attention was invited to a decision of thi 
. Court in M. F. A. No, 143 of 1965 and 

M. F. A. No: 6 of 1968 (Mys.) the common 


judgment in which was rendered on 12- . 


2-1971. It is clear from the said decision 
that in M. F. A. No. 6 of 1968 (Mrs). the 
land concerned was.a portion of the 
same survey No, 43/6-A 1-B 2, as the 
one dealt with in the present case. The 
L. A. O. therein had appealed against the 


determination of compensation for land. 


at Rs. 15,000/~ per acre, The Notification 
of acquisition in the said case is dated 
9-2-1961, and is the same as the one in 
the case on hand. This Court confirmed 
the award and dismissed M. F. A. No, 6/ 
68. In view of the circumstances re+ 
ferred to above. we think that it is just 
and proper that the compensation for 
land be fixed in the present case also at 
the same rate. 


o=- 12, M F A. No, 110/67, is there- 
fore, partly allowed to the extent indicat- 
ed above, The compensation for the land 
acquired, namely’ 54 cents will, there- 
fore, have to be awarded at the rate of 
Rs, 15.000/- per acre. The claimant will 
be entitled to statutory allowance of 
15 per cent on such enhanced amount and 
interest on the aggregate of the said 
sums at 6 per cert per annum from the 
date of possession to the date of pays 


ment, l 
M. F. A. No, 216/67 


_ 43. | This appeal is by the L. A. O. 
On behalf of the appellant. Sri B. K. 
Ramachandra Rao. the learned Additional 
Government Advccate, urged the follow- 
ing contentions: (1) That the lower Court 
was in error in awarding compensetion to 
the portion of the land. with an zrea of 
16 cents, comprised in the eastern block; 
which had not at all been notified for ac- 
quisition (2) that the lower Court further 
erred in awarding compensation for 
a building in regard to which nc speci- 
fic claim had been made before the 
L. A. O., and the land on which it was 
standing had not been acquired: (3) that 
the lower Court was not justified in de- 
termining the full value of the buildings 
as compensation payable when only a 
portion was affected by the acquisition as 
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can be seen from the sketch and other 
evidence available in the case; (4) that at 
any rate, compensation .in excess of 
Rs, 11.000/- which was the claim before 
the L, A. O, in respect of the ‘whole of 
the building’ could not have been award- 
ed, albeit the claim in this behalf has 
been considerably improved upon in the 
application under Section 18 of the 
L, A, Act; (5) that with regard to the 
‘western block’ of the land, left over with 
the claimant, the Court was not justi- 
fied in awarding compensation. on the 
ground of injurious affection, when there 
was no claim in regard to it and (6) 
that no damages or compensation could 
have been awarded in regard to the com- 
pound wall in the absence of a claim by. 
the claimant before the L, A. O. 


14, We shall now proceed to deal 
with the above contentions, It is con- 
venient to deal with contentions 1 to 4 
together, 


15. The learned Civil Judge in 
awarding compensation fto the unacquir- 
ed land and buildings, comprised in the 
eastern block, has mainly relied on an 
order made by him, on an interlocutory 
petition. IL A, 852/64, preferred by the 
claimant on 15-4-1965, By the said ap- 
plication the claimant requested for com- 


‘ pensation being determined in regard to 


the whole of the land and the building 
comprised in the eastern block, after 
directing the Government to acquire 
them, as it had become wholly useless 
for him. The Court allowed the ap- 
plication and proceeded to determine the 
compensation accordingly. We are clear- 
ly of opinion that the procedure followed 
by the learned Civil Judge cannot be 
supported in law. 

16. Section 49 of the L. A. Act 
provides that the provisions of the Act 
shall not be put in force for the purpose 
of acquiring apart only of a house manu- 
factory or other building, if the owner 
desires that the whole of such premises 
shal] be acquired, It further provides 
for the withdrawal of such expressed 
desire by ‘the claimant before an award 
is made, Provision has also been made 
for a reference to a Civil Court in case - 
a question were to arise whether the 
land proposed to be taken does or does 
not form part of a house or stich other 
premises as aforesaid, Sub-section (2) of 
that section provides for the exercise of 
an option to acquire the whole of the 
land if compensation claimed for sever~ 
ance under the clause ‘thirdly’ of Sec- 
tion 23 (1) is excessive or unreasonable. 
Sub-section (3) of the section provides 
for dispensing with tthe necessity of fol- 
lowing the procedure enjoined by the 
provisions of Sections 6 to 10 in case the 
Government decides to acquire the whole 
of ve land as per Section 49 (2) afore 
said, l 
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17. It is. therefore, clear from a 
combined reading of the above provisions 
that if any question relative to the above 
matters were to arise, a reference, with- 
in the scope and ambit of the aktove pro- 
visions, can be asked for ordinarily before 
an award under Section 11 is actually 
made. Not having asked for such a re- 
ference, the Court has no jurisdiction to 
allow ït to be raised for the first time 
in a reference under Section 18 of the 
Act. Moreover, it seems to us. the pro~ 
visions of Section 49 (1) and sub-cl. (4) 
of Section 23 (1) refer to alternatives, 
which are open to a claimant to adopt. 
It is no doubt true that the claimant in 


the instant case has indicated that the. 


land and building comprised in the eas- 
tern block should be so acquired. But 
this plea, as we have earlier set out, has 
been urged in the alternative, the alter- 
mative being that he should be awarded 
damages in respect of the land and build- 
ing remaining based on their market 
value. The Land Acquisition Court is 
bound to consider it in the light of the 
relevant clause relative to severance and 
injurious affection, But this is not equi~ 
valent to saying that their market value 
should be determined treating them as 
under acquisition, 


18. But what the court has pro- 
ceeded to do in the instant case is to 
award compensation. treating the land and 
building in question as under acquisi- 
tion. We are unable to see that such a 
procedure is warranted by law. Hence 
the award relating to compensation for 
the 16 cents comprised in the eastern 
block and the buildings standing thereon 
cannot be sustained. The contention 
urged in this behalf, on behalf of the 
L. A. O., therefore has to be accepted. 


19. In this context if is useful to 
make one more observation which has 
relevance to the procedure to be adopted 
in awarding compensation for injurious 
affection or severance within the mean- 
ing of the relevant clauses of Section. 23 
of the L, A. Act. If a building is injuri- 
ously affected by an acquisition, what a 
court has to see is whether the building 
left standing can be utilised at all by ef- 
fecting suitable repairs or otherwise, If 
it ig possible to repair and restore its 
utility. the cost of effecting such repairs 
together with the actual loss of value 
on account of the portion acquired would 
ordinarily afford sufficient compensation 
for the loss suffered by a claimant. If 
the subject-matter is land. the diminu- 
tion in the value of land. left with the 
claimant, when compared with the value 
of the land acquired, could form the 
basis for compensation for severance. If 
is no doubt true that this might involve 
an estimation of the market value of the 
land so left out independently and such 
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a course would further involve an ele- 
ment of guess work on the part of the 
court as well as the claimant. But this 
cannot be helped. It is sufficient to ob- 
serve that it has to be an educated (adju- 
dicated?) and therefore ought to be based 
on some reasonable material, 


In -the result, the portion of the 
award under appeal, relating to the com- 
pensation awarded in regard to buildings 
and the 16 cents of land facing the 
eastern block, which was not under ac- 
quisition, has to be set aside. The award 
stands modified accordingly. But it is to be 
seen that a portion of the building is in 
interests of justice (sic) we remand the 
case to the lower court for a fresh deter- 
mination of the question of compensation 
payable in regard to injurious affection 
and severance, in accordance with law 
and in the light of the observations made 
therein. The learned Civil Judge, after 
the cetermination of this question will 
modify the award in the light of such a 
decision, such modification being limited 
only to the aspect mentioned herein, and 
determine the total compensation pay- 
able, including statutory allowances and 
We wish further -to observe 
that we express no opinion on the ques- 
tion whether the claimant would be en- 
titled to compensation in regard to build- 
ings in excess of Rs, 11,000/- claimed by 
him before the L. A. O. This question 
is le% open for consideration by the 
Lower Court. 


20. The next two contentions re- 
Tate to the damages awarded for injuri- 
ous effection and compound wall of the 
Western block, with an extent of 56 
cents. Both items together have been 
awarded Rs, 3,146.25. The argument on 
behalf of the appellant is that there is 
mo specific sum claimed by way of com- 
pensation before the L, A. O. and, there- 
fore, the claimant would not be entitled 
to any compensation, It is true that the 
claimant has not claimed any specific 
sums by way of compensation in his state- 
ment before the L., A. O. and no com- 
pensation has been awarded by the 
L. . O.: on that account. It is set- 
tled law that in land acquisition 
cases, a court cannot award compensa- 
tion in excess of what is claimed pur- 
suant to a notice under Section 9, and 
it would always be open to such a clai- 
mant to reduce such a claim at any 
stage, If no specific claim is made be- 
fore the L. A. O, and the L. A. O. in his 
award has not awarded any compensa- 
tion it would not be open to a court to 
award any compensation, unless perhaps, 
the matter has been first dealt with under 
sub-section (2) of Section 25 of the Act. 
In the instant case, the court has merely 
proceeded on the ground that the claim 
in this behalf was legitimate and award- 
ed compensation accordingly, This is 


Fernandes 
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clearly impermissible. It can be seen 
from the statement of claim before the 
L. A. O., that the only reference to such 
injurious affection and severance. in Te- 
gard to western block, is found in para. 6 
of such statement and it is as follows :— 


“The remaining plots on either side 
will have to be bounded with high mas- 
nry walls to prevent from falling down 
40 feet below.” ` 
This statement’ is neither here nor there. 
Tt cannot also be zorrelated to any other 
part relating to injurious affection, rela- 
tive to western block. Therefore. it has 
to be held that there is no claim at all 
by the claimant zn this behalf More- 
_over, if a compound wall was already 


existing and compensation has been 
awarded on that account, a claimant 


would not be entitled to further com- 
pensation for putting up a wall. Such 
a course, in our view. would amount to 
payment of compensation twice over. But 
in view of our earlier conclusion that in 
the absence of a claim under these heads; 
the court could not award compensation 


on that score. the contentions of the ap-. 


pellant in this behalf deserve to be up- 


held. We-accordingly set aside the por- ` 


tion of the award relative to these items. 
The Award under appeal, therefore, 
stands modified to. the extent indicated 
herein. i : 

21. 
ings are: . 

1. The compensation payable in re- 
gard to the 54 cents of land acquired 
must be computed at Rs, 15,000/-_ per 
acre and the award modified according- 
ly. The claimant in M. F. A. No. 110/67 
would also be entitled to statutory al- 
lowance on such enhanced compensation 
end 6 per cent interest on the aggregate 
of the said sums, computed from the date 
of possession to date of payment. 


9. The compensation awarded in 
regard to the land and buildings in re- 
gard to the 16 cents of land, comprised 
in eastern. block, is set aside and the 
award modified accordingly. 


. 3. The compensation awarded- in 
regard to the western block respecting 
compound wall and om account of sever- 
ence is also set aside, such amount toge- 
ther being Rs. 3,146.25 (Rs, 1,120 plus 
2,026.25). 
accordingly. 

4. Except for the above modifica“ 
tions. the award stands confirmed. ' 


22. In view of the second of the 
above conclusions. the matter stands re- 
mitted to the court of the Civil Judge.. 
Mangalore, and the learned Civil Judge 
will proceed to restore C. P.. No. 115/63 
to his file and redetermine the compen- 
sation payable. for severance and injuri- 
ous affection in regard to eastern block, 


Briefly summarised, our find- 


The award stands modified’ 


A.L R. 


measuring 16 cents, and after such deter- 
mination proceed to modify the award 
accordingly, only as regards this aspect 
of the case. 

23. In the result, both M. F., A. 
Nos. 110/67 & M. F, A. 216/€7 are partly 
allowed to.the extents indicated above. 
Since the matter stands remanded as 
indicated above, we direct that the par- 
ties should be at liberty to adduce such 
further evidence as they may be advised, 
On the limited question raised herein, 

24. In the circumstances, parties 
are directed to bear their own costs in 
these appeals, ` 

; . + Order accordingly. 





AIR 1973 MYSORE 66 (V 60 C 24) _ 
B. VENKATASWAMI, J. 


Kempanna, Appellant v. M. Shanta- 
rajiah and others. Respondents. 
~ Second Appeal No. 1053 of 1969, D/- 
28-9-1972, against order of Civil J. 
Bangalore Dist, (Rural), Bangalore, D/« 
24-2-1989, ; 


Index Note :— Hindu Succession Act 
(1956), Section 14 (1) — Effect — Pro- 
perty settled on widow of the Joint Hindu 
Family by way of maintenance in recogni- 
tion of her right to claim such mainten- 
ance from out of the joint property gets 
enlarged into ful] estate’ under Sec. 14 (1) 
and can be alienated by her. AIR 1972 
Mys 286, - Followed. Case law discussed. 

(Para. 2) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 286 = (1972) ~ Mys 
LJ 315, Hanuman Gowda v. 
Hanuman Gowda 
AIR 1972 Mys 333 = (1972) 2 Mys 
LJ 171, Channamma v. Lingamma 4 
AIR 1965 Andh Pra 66 = (1964) 
2 Andh LT 371, Gadam Red- | 
dayya v. Yarapula Venkataraju 8 
AIR 165 Andh Pra 367 = (1965) 
2 Andh WR 72, Somthim Veera- 
bhadra Rao v. Duggirala Lakshmi 


Devi 8 
AIR 1960 Orissa 81 = 25 Cut LT 
551. Mali Bewa v, Dadhi Das `> 8 


B. K. Ramachandra Rao, for Appel- 
lant; V. Narasimhaiah, for Respondents. 


JUDGMENT :— This appeal by the 
defendant in Original Suit No. 313 of 
1965 on the file of the Court of ‘the 
Additional Second Munsiff, Bangalore, is 
directed egainst the judgment and de- 


4,8 


‘cree. reversing those of the trial Court, 


made by the Civil Judge, Bangalore Dis- 
trict. Bangalore in R. A. No, 147 of 1967. 


2. The facts of the case lie in a 
marrow compass, and they are: One Chan- 
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mappa died leaving behind two sons 
named Chikkathamanna and Muniswam~ 
appa, Chikkathamanna died prior to 
1920, leaving behind his widow Venkata- 
lakshamma who also died sometime 
prior to the present suit, The other son 
Muniswamappa died leaving behind his 
widow Narayanamma and son Shanta~ 
rajaiah and a grand son Mahesha, who 
are plaintiffs, 3, 1 and 2 respectively. It 
would appear that a portion of the house 
and certain land in dispute in the pre- 
sent suit were allotted to the share of 
Venkatalakshmamma the widow of Chik- 
kathamanna. The said allotment was 
made pursuant to Ex. P-1 dated 30-3- 
1920. According to the terms of the 
said deed the said Venkatalakshmamma 
had only the right to enjoy the proper~« 
ties during her lifetime without any 
powers of alienation. Subsequently . on 
1-6-1964. i.e. subsequent to the coming 
into force of the Hindu Succession Act, 
1956 she sold the land in question under 
Ex, D-1 to the appellant herein (defen- 
dant). The suit came to be filed by the 
widow, son and grand son of Muniswam~ 
appa. who was a party to the document 
Ex, P-1 executed in favour of the said 
Venkatalakshmamma, for the recovery of 
the suit property. The contention urged 
on behalf of the plaintiffs was that on 
the death of Venktalakshmamma the 
property reverted to the family of Muni- 
swamappa. On behalf of the defendant- 
appellant the one defence with which 
alone we are concerned herein was. that 
by virtue of the enactment of Section 14 
of the Hindu Succession Act, 1956 the 
estate in the hands of Venkatalekshamma 
stood enlarged into a full estate and 
therefore she was perfectly competent to 
alienate the property by way of sale in 
favour of the appellant. 


3. The trial Court dismissed the 
suit holding. inter alia, that the said 
- estate was in fact enlarged by the opera~ 


tion of Section 14 (1) of the Hindu Suc- 


cession Act. The Lower Appellate Court, 
in appeal by the plaintiffs. came to a 
contrary conclusion and decreed the suit, 
Hence the appeal. 


4, On behalf of the appellant Sri 
B. K. Ramachandra Rao, the learned 
counsel drew attention to the pleadings 
and the specific conclusion in regard to 
it by both the lower Courts that the pro- 
perty in question was in fect given in 
lieu. of maintenance to the late Venkata- 
lakshamma. His further contention is, 
that the said widow Venkatalakshamme 
had a right to claim maintenance from 
out of the joint family properties belong- 
ing to the family of the plaintiff on the 
death of. her husband Chikkathamanna. 
Tt is in satisfaction of such right that the 
properties were allotted by the deed of 
maintenance Ex. P-1 to her. In this state 
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of facts it would be clear that the right 
that accrued to the grantee in Ex, P-1 
was not one which was conferred for the 
first time by the said document of grant. 
In other words, his contention in a sense 
is that Ex, P-1 was in settlement of and 
in satisfaction of a pre-existing right of 
Venkatalakshamma for maintenance from 
the joint family properties. It is there- 
fore contended that the case in question 
is fully covered by a Division Bench rul- 
ing of this Court in Hanuman Gowda v. 
Hanuman Gowda, (1972) 1 Mys LJ 315 = 
(ATR 1972 Mys 286) and also by a deci~ 
sion of mine in Channamma v. Lingamma, 
he 2 Mys LJ 171 = (AIR 1972 Mys 


_ 5. On behalf of the respondents 
Sri V. Narasimhaiah the learned Advo- 


‘cate endeavoured in the main to distin- 


guish the two cases cited by Sri Rame- 
chandra Reo and to that end he relied 


-on several decisions of the High Courts 


of Jammu and Kashmir, Orissa. Allaha- 
bad, ‘Calcutta, Madras and Andhra 
Pradesh. His specific argument is that. 
such pre-existing right must be in re- 
lation to the property in question. other- 
wise it must be understood that the right 
conferred on Venkatalakshmamma was for 
the first time created by Ex, P-1 and in 
that view the cases relied on are clearly 
inapplicable, 

6. On a careful consideration of 
the matter I am clearly of the view that 
the contention urged on behalf of the 
appellant deserves to be accepted as cor- 
rect and the contention urged on behalf 
of the respondents must therefore fail. 

7. The two decisions relied on by 
Sri Ramachandra Rao. are, to my mind, 
on all fours with the facts of the pre- 
sent case. In both those cases the pro- 


perty had been settled on a widow of 


the joint, Hindu family by way of main- 
tenence, In an apparent recognition of the 
right of such widows to claim mainten- 
ance from the properties of the joint 
families concerned therein. On an ana- 
lysis of Section 14 of the Hindu Succes- 
sion Act this Court came to the conclu- 
sion. that such case clearly fell within 
sub-section (1) of S. 14 and not sub-sec- 
tion (2) thereof, - 

‘8  Adverting to the authorities 
cited by Sri Narasimhaiah it is seen that 
only two decisions reported in AIR 1960 
Orissa 81, (Mali Bewa v, Dadhi Das) and 
AIR 1965 Andh Pra 367, (Somthim Veera- 
bhadra Rao v. Duggirala Lakshmi Devi) 
were somewhat in favour of the conten- 
tion urged on behalf of the respondents. 
Both these decisions have been rendered 
by the learned single Judges of those 
Courts, In regard to the case of the High 
Court of Orissa it is sufficient for me to 
observe that I am bound by a Division 
Bench decision of this Court in (1972) 1 
Mys LJ 315 = (AIR 1972 Mys 286) and 
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therefore. I am not persuaded. with res- 
pect, to accept that decision. The other 
of the Andhra Pradesh High Court is 
clearly opposed to the view taken by a 
Division Bench of that Court in. Gadam 
Reddayya v. Yarapula Venkataraju, AIR 
1965 Andh Pra 66. In the latter case it 
was held that a clause in a maintenance 
deed executed by an adoptive son m 
favour of his adoptive mother, providing 
for a restriction that the properties as- 
sisned to her in lieu of such mainten- 
ance should not be alienated and she had 
only a right to the usufruct thereof, clear- 
ly fell within sub-section (1) of S. 14 of 
the Hindu Succession Act and not under 
sub-section (2) It was also observed 
therein: 


‘that the document evidenced a, 


family settlement, in that the differences 
between the parties were resolved and 
the pre-existing rights of each other re- 
cognised. As such. it was not a new right 
that was conferred upon the widow under 
this document”. 


Several other decisions which were cited 
by Sri Narasimhiah and later given up 
presumably because the enunciations 
therein were against his contention, need 
not be referred tc in detail, Hence the 
contention urged on behalf of the res- 
pondents cannot ba accepted. The judg- 
ment and decree in appeal therefore, are 
clearly unsustainable, 


9. In the result this appeal suc 
ceeds and is allowed. Consequently the 
judgment and decree of the learned Civil 
Judge (Rural), Bangalore. in R. A. No. 
147/1967 are set aside and as a result the 
judgment and decr2e of the learned Addi- 
tional Second Munsiff, Bangalore, in O, S, 
No. 313/1965, stand restored. In the 
peculiar facts and circumstances of the 
case I direct the parties to bear their own 
costs throughout, both here and in the 


Courts below, 
Appeal allowed. 





AIR 1973 MYSORE 68 (V 60 C 23) 
NARAYANA PAI, C, J, AND 
VENKATARAMIAH, J. 


Kunnimellihallii Dodda Pramanand 
Prathami Pattin Vyavasaya Sahakari 
Sangh Ltd.. Petitioner v. Shivappa Gudd- 
appa Surad, Respondent. 


Civil Revn. Petn, No, 1974 of 1971, 
D/- 20-9-1972. 


Index Note:— (A) Co-operative Socie- 
ties -—— Mysore Co-operative Societies Act 
(1959), S. 70 — A dispute between a 
society and its past employee about his 
dismissal is not a dispute ‘touching the 
constitution, management or business of 


KP/LP/G100/72/J AS 


K. D. P. P. P, V. Sahakari Sangh v. Shivappa 


A.I. R. 


the society’ within meaning of this sec< 
tion. (1967) 2 Mys LJ 503 & AIR 1943 
Bom £41 held. not good law in view of 
AIR 1969 SC 1320 & AIR 1970 SC 245. 


(Paras 5, 7) 
Cases Referred: Chronological Parag 
AIR 1970 SC 245 = 1970 Lab IC 


285. Co-operative Central Bank 

Ltd. y. Addl. Industrial Tribunal it 
AIR 1269 SC 1320 = (1969) 1 SCR 

887, Deccan Merchants Co-op, 

Sas Ltd. v. Dalichand Jugraj 

ain 
(1967) 2 Mys LJ 503 = (1968) 2 Lab 

LJ 313, Surathkal Co-op. Town 
Bank Ltd. v. E. Padmanabhayya it 
AIR 1343 Bom 341 = 45 Bom LR 

676. G. I. P. Railway Employees’ 

Co-cp, Bank Ltd. v. Bhikhaji 

Marvanji Karanjia A 


K. A. Swamy. for Petitioner; T. J. 
Choutha, for Respondent, 


NARAYANA PAI, C. J. :— This Civil 
Revision Petition directed against the 
finding on issue No. 5 in a suit instituted 
by the respondent against the petitioner- 
co-operative society has been referred to 
e Division Bench, because a Bench ruling 
of this Court in Surathkal Co-op. Town 
Bank Ltd. v. E. Padmanabhayya, (1967) 
2 Mys LJ 503 appears to be in conflict 
with the view expressed by the Supreme 
Court in two subsequent decisions in 
Decear Merchants Co-op, Bank Ltd, v. 
Dalichand Jugraj Jain, AIR 1969 SC 1320 
and Co-operative Central Bank Ltd. v. 
a Industrial Tribunal, AIR 1970 SC 


2. The respondent was the Secre- 
tary of the Society and had been dis- 
missed. and the suit is in relation to the 
said dismissal. 

3. The defence of the Society was 
that the suit was beyond the jurisdietion 
of a Civil Court because it was a dispute 
falling within the scope of Section 70 
of the Mysore Co-operative Societies Act, 
being a dispute touching either the con~ 
stituticn, management or business of the 
Co-operative Society between a Society 
and a past employee of the Society. 


4, In the judgment of this Court 
referred to above, following a decision of 
the Bombay High Court in G, I. P. Rail- 
way Employees’ Co-op, Bank Ltd. v. 
Bhikheji Marwanji Karanijia, AIR 1943 
Bom 341, it was pointed out that the 
word ‘touching’ has much wider con~ 
notation than the expression ‘directly re~ 
lated’ and that speaking broadly. if a 
reasonable or logical relationship between 
a matcer in question and the business 
can be pointed out. it will not be wrong 
to describe the said matter as.a matter 
touching the business, 

5. The Supreme 


Court, while 


agreeing that the word ‘touching’ may 
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have a wide imrort, expressed the view 
that it was doubtful whether the word 
‘affects’ should also be used in defining 
the scope of the word ‘touching’. It was 
further pointed out that the word ‘busi-~ 
ness’ has, in the context of the section, a 
limited meaning, viz.. that it, should be 
equated with the actual trading or com-~ 
mercial or other similar business activity 
of the society and should not therefore 
be extended to matters like regulating the 
conditions of service of its employees, 


6. In view of the authoritative dec= 
Taration of the law by the Supreme Court, 
there can be no doubt whatever that the 
opinion expressed by this Court as well 
as by the Bombay High Court in the 
cases referred to above cannot any longer 
be depended upon to take a differenti 
view, 


7. The argument of Mr, Swamy. 
learned Counsel for the petitioner, that 
the matter may be related to the word 
‘management’ is also without force, be~ 
cause the sections dealt with by the 
Supreme Court also contain the same 
three words ‘constitution, management 
and business’ as are found in Section 70 
of pa Mysore Co-operative Societies Act. 


It has therefore to be held that 
the Anding of the trial Court, which is 
in consonance with the decisions of the 
Supreme Court which are cited in its 
order. is not liable to be interfered with. 


9. The Civil Revision Petition is 
dismissed, ae 
Revision dismissed. 





“ATR 1973 MYSORE 69 (V 60 C 26) ` 
A. NARAYANA PAI, C. J. AND 
E S VENKATARAMIAH. J. 


Smt. Prema and others, Appellants v. 
M. Ananda Shetty and others, Respond~ 
ents. 

Civil Revn. Petns. Nos, 2113 and 616 
of 1972. D/- 21-9-1972 against order of 
4st. Addl. Munsiff Mangalore S, K.. D/- 
27-8-1971 and 26-8-1971 respectively and 
the order of Pri. Munsiff, Puttur S, K., 
D/- 12-11-1971. 


Index Note:— (A) Hindu pana 
Act (1955), Ss. 29 (2) 5, 7 and 4 (1) (b) 
—The provisions regarding dissolution of 
marriage contained in Madras Aliyasan- 
thana Act, which is a special enactment, 
are not affected by the 1955 Act and that 
right exists and continues to be avail- 
able to the parties governed by that Act 
— (X-Ref:— Madras Aliyasanthana Act 
(9 of 1949), Ss. 4, 8, 10). (Para 15) 


Brief Note-— (A) Therefcre, a mar- 
riage valid under Section 4 of the Madras 


Act could be dissolved under the provi« | 
Ae e a 


LP/LP/G769/72/MVJI 7 


Smt. Prema V. M., A. Shetty (N. Pai C. J.) 


[Prs, T-4] Mys. 69 


sions of that Act, The validity of the 
marriage could not have any relation to 
Sections 5 and 7 of the Central Act, 
(Para 8) 
Index Note-— (B) Hindu Marriage 
Act (1955), S, 25 — When a marriage is 
dissolved under S. 10 of the Madras 
Aliyasanthana Act alimony cannot be 
granted by invoking this section — (X- 
Ref:— Madras Aliyasanthana Act (9 of 
1949), S. 10). (Para 17) 
Brief Note: (B) Under Section 25 
alimony can be ordered only by a Court 
exercising jurisdiction under Hindu Mar- 
riaga Act, (Para 17) 
Cases Referred: Chronological Paras 
AIR 1971 Ker 44 = 1970 Ker LT 
610 (FB), Ayyappan Karup v. 
Parukutty Amma 16 
AIR 1965 Andh Pra 455 = (1965) 
2 Andh LT 212 = (1962) 2 Cri 
LJ 712, Edamma v. Hussainappa 16 
AIR 1958 Bom 12 =. 59 Bom LR 
536, Kamala Nain v. Narayana 
Pillai 16 


H. G. Hande, for Appellants (In both 
cases); Tukaram S5. Pai, for Respond- 
ents. (In both cases). 


NARAYANA PAI, ©, J.:— These 
two Civil Revision Petitions raise a com- 
mon question of law relating to the pro- 
visions of the Madras Aliyasanthana Act 
governing the dissolution of marriage be- 
tween the parties governed by the said 
Act and the effect, if any, thereon, of 
the provisions of Hindu Marriage Act, 
1955 concerning dissolution. 


2. In both the cases, parties | belong 
to the community called Bunts in South 
Kanara who are governed by the Aliya- 
santhana Law. They are therefore gov- 
a by the Madras Aliyasanthana Act, 


3. In each of these cases the peti- 
tioner is the husband and he made an 
application to the Court of Munsiff hav- 
ing jurisdiction under Section 8 of the 
Aliyasanthana Act. Under the said sec- 
tion, either a husband or wife may pre- 
sent a petition for dissolution of the mar- 
riage; no orders are passed thereon im- 
mediately. Under Section 9, a copy of 
the petition has to be served on the res- 
pondent at the cost of the petitioner. 
Under Section 10. on the motion of the 
petitioner made not earlier than six 
months. and not later than one year, 
after the service of the copy of the 
petition aforesaid, if the petition is not 
withdrawn in the meantime, the Court 
shall, on being satisfied after such in- 
quiry as it thinks it fit that a marriage 
which is valid under Section 4 was con- 
tracted between the parties. by order in 
writing, declare the marriage dissolved. 

4. It was argued before the Mun- 
siff that after the coming into force of 
the Hindu. Marriage Act, 1955, the pro- 
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visions of Chapter II of the Madras Aliya= 
santhana Act dealing with marriage and 
its dissolution cease to be operative as 
wing inconsistent with the correspond- 
ing provisions of the Hindu Marriage Act. 
. It was also contended that in one of the 


cases the marriage had been’ performed 


„in what is described as sacramental] form 
by a priest in a temple according to what 
is described in general terms as a Hindu 
custom, 


5. The Munsiff overruled the ob- 
fections and made an order of dissolution 
under Section 10 in one of the cases and 
in the other declared that as the period 
of six months under Section 10 has ex~ 
pired., the petitioner~husband was at Hber- 
ty to make an application under S. 10. 


' 6. In the Revision Petitions pre- 
sented against the orders, the same con- 
tentions were urged before Mr. Malimath, 


As he considered the question raised: 


to be of great public importance, he has 
referred both the revision petitions to 
Division Bench for disposal. 


7. - Before proceeding to discuss the 
legal position, it should be recorded that 
there is not and cannot be any dispute 
that the parties to these proceedings are 
governed by Aliyasanthana Law and 
therefore the provisions of the Madras 
Aliyasanthana Act 1949 apply to them. 


8. The case of the petitioners as 
presented by Mr. f orien on behalf of one 
of them, is that the marriage must be 
related to Sections 5 and 7. of the Hindu 
Marriage Act. and therefore they cannot 
be regarded as marriages valid under 


Section 4 of ihe Aliyasanthana Act which 
alone could be dissolved under Ss, 8 and ` 


10 of the said Act. 


~ 9, Now, Section 5 of the Hindu 
Marriage Act merely lays down certain 


conditions to be fulfilled before two par- 
ties can contract a marriage such as pro-«. 


hibited degrees of relationship and pro- 
hibition against bigamy. etc. Section 7 
of the Hindu Marriage Act reads: 


“7 (1) A Hindu marriage may be sole~ 
mnized in accordance with the customary. 
rites and ceremonies ot either ` party 
thereto. 


(2) Where such- rites ond ceremonies 
' Include the Saptapadi (that is taking of 
seven steps by the bridegroom and the 
. bride jointly before the sacred fire), the 
marriage becomes complete a bind 
when the seventh step is taken’ 


10. The rule of law which is dec- 
Jared by this section is the one incor- 
porated in sub-section (1) viz. that a 
Hindu marriage 
solemnised jn accordance with the custo- 
mary rites and ceremonies of either of 
the parties. It goes without saying that 
one of the well-established principles of 


[Prs, 4-14] Smt, Prema v. M. A, Shetty (A. N. Pai €. JJ} ` 


will be lawful if. it is- 


A.L R. 


Hindu Law or any other personal law 
dealinz with family relations. validity of 
marricse depends upon the conditions at- 
tached thereto by custom of the com- 
munity to which the parties belong. Such 
custom will include rules of prohibited 
degrees, rules as to the number of wives 
permitted to a male rules as to the 
nature of the ceremony and rules as to 
the manner in which the marriages are 
to be solemnised or performed. Sec- 
tion 7 (1) of the Hindu Marriage Act does 
no more than declare statutorily one of 
the said principles already well-establish< 
ed in personal law governing Hindus. 


11, Once that position is reached, 
the source of validity of marriage of the 
parties to these proceedings is the law 
as stated in Section 4 of the Madras 
Aliyasenthana Act. The central point in 
Section 4 of the Aliyasanthana Act is that- 
a conjugal union of an Aliyasanthana 
femele with a male belonging to the same 
community or a male not belonging. to 
such community and whether governed 
by the Aliyasanthana Law or not, but 
being a Hindu or Jain is declared legal 
for all purposes if the parties to the 
union are not related to each other in 
such d2gree of consanguinity or affinity 
that conjugal union between them is. 
prohibized by any custom or usage of 
the community to which they belong, 
and has been openly solemnized in ac- 
cordance with the customary ceremonies 
prevailing in the community to which the 
parties belong or recognised by the com-~< 
munity as a valid marriage, 


12. The first argument therefore 
that the marriage between the parties 
must be regarded as one solemnized under 

e Hindu Marriage Act or within the 
scope of the said Act.so as to attract 
only the provisions of the said Act in 
regard to the dissolution fails. 


13. Now coming to S. 4 (1) (b) of 
the Hindu Marriage Act. what it states 


“Save as otherwise expressly provids 
ed in this Act.— 


MAN diamessata seas 


(b) any other law in force immedia-« 

tely before the commencement of this 
Act shall cease to have effect in so far 
as it is inconsistent with any of the pro< 
visions contained in this Act”. 
So far as solemnization of the marriage 
is concerned. what we have discussed 
above is enough to show that there is no 
inconsistency between: the provisions of 
the two statutes, 

14. So far as dissolution is con- 
cerned. the relevant provision of the 
Hindu Marriage Act is sub-section (2) of 


‘Section 29 which reads thus: 


"Nothing: contained in this Act shall 


‘be deemed to affect any right recognized 


by custom or conferred by any special 
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es ee : 
enactment to obtain thr <;solution of a 
Hindu marriage, whether solemnized be- 
fore or after the commencement of this 
Act”. ' 


15. Section 4 opens with the 
words ‘Save as otherwise provided’; the 
said Section 4 is one of the. section con- 
tained in the Act and according to Sec- 
tion 29 (2), nothing contained in the 
Act including Section 4 shall be deemed 
Ito affect any right recognised by 
custom or conferred by any special 
enactment to obtain dissolution of a Hindu 
marriage. The clear effect of the lan- 
guage is that the provisions as to dis- 
solution contained in Madras Aliyasan-~ 
thana Act which is a special enactment, 
are not affected by anything contained 
in the Hindu Marriage Act. The said 
right under the Madras Act exists and 
continues to be available to parties gov- 
erned by the said Madras Act, 


16. To- the same effect are the 
decisions of the Full Bench of the Kerala 
High Court reported in Ayyappan Karup 
v. Parukutty Amma, AIR 1971 Ker 44 
(FB); Kamala Nair v. Narayana Pillai, 
AIR 1958 Bom 12 and Edamma v. Hus 
sainappa, AIR 1965 Andh Pra 455. 


17. In C. R. P. 616/72, an addi- 
tional point has been urged by Mr. U, L. 
Narayana Rao. learned Counsel for the 
petitioner, that in any event alimony as 
provided under Section 25 of the Hindu 


Marriage Act, -1955, should heve been 


ordered. Though the matter is not dealt 
with in the order sought to be revised, 
Mr. Narayana Rao states that an inter- 
Jocutory application was made for the 
purpose has been dismissed by the Mun- 
siff Now, as: already pointed out, the 
dissolution of the marriage in this case 
is one made under Section 10 of the 
‘Madras Aliyasanthana Act. Under Sec- 
tion 25 of the Hindu Marriage Act ali- 
mony could: be ordered only by a Court 
exercising jurisdiction under the said Act. 
We are therefore clearly of the opinion 
that the benefit of Section 25 of the Hindu 
Marriage Act is not available in respect 
of dissolution of marriage under the 
Madras Aliyasanthana Act. i 
18. Both the revision petitions are 


therefore dismissed, 
Revision dismissed. 





AIR 1973 MYSORE 71 (V 60 C 27) 
G, K. GOVINDA BHAT AND 

H. B. DATAR, JJ, 

M/s. Prakash Travels Pvt. Ltd. 


Gandhinagar. Bangalore. Petitioner v. 
State of Mysore and others, Respondents, 


Writ Petns. Nos, 3237 and 3238 of. 


1971, D/- 24-8-1972. . 
KP/KP/G84/72/RSK 


Prakast.” Travels v, State (G. Bhat J.) 


[Prs. 1-3] Mys. 7I 


Index Note:— (A) Motor Vehicles 
Act (1939), S. 45 (1) — The R. T, A. 
which grants a permit cannot refuse to 
entertain an application for renewal on 
the ground that the grant of the origi- 
nal permit was’ without jurisdiction — 
(X-Ref:— Mysore Motor Vehicles Rules 
(1963), R., 128), AIR 1971 Mys 358, Dis- 
tinguished. (Para 5) 
Cases Referred : Chronological. Paras 


AIR 1971 Mys 358 = (1971) 2 Mys 
LJ 197, Mysore State Road Trans- 
port Corpn. v. P. V. Motor Service 


Mohandas N. Hegde for. Petitioner; 
G. V., Shantharaju, High Court Govern- 
ment Pleader, for Respondents Nos, 1 
and 2, f 

GOVINDA BHAT, J.:—— These are 
two writ petitions filed by a common 
petitioner who is a contract carriage 
operator in the State of Mysore. The 
common question raised in these writ 
petitions is whether the Regional Trans- 
port Authority which grants a permit cag 
refuse to entertain.an application for 
renewal on the ground that the grant of 
the original permit was without jurisdic- 
tion. . 

2, The petitioner which is a pri- 
vate limited company owns two motor 
vehicles bearing registration Numbers 
MYA 2334 and MYD 9001. In respect of 
the said vehicles the Regional Transport 
Authority, Bangalore (Respondent 2) had 
granted contract carriage permit to ply 
in the State of Mysore. When the period 
of the permit was about to expire the 
petitioner made applications for renewal 
of the permits for a period of five years 
with effect from 18-8-1971. The applica- 
tions were made to the second respond- 
ent as is required by Rule 128 of the 
Mysore Motor Vehicles Rules, 1963. The 
second respondent ordered by:its resolu- 
tion dated 16-11-1971 that the renewal 
applications should be returned to the 
petitioner for presentation to the proper 
authority as the Regional Transport 
Authority, Bangalore, had no jurisdiction 
to grant the permits in view of the Ist 
proviso to sub-section (1) of S. 45 of the 
Motor Vehicles Act, 1939. The appeals 
preferred against the said order before the 
State Transport Appellate Tribunal were 
unsuccessful and therefore the petitioner 
has approached this Court for relief 
under Art. 226 of the Constitution, 


3. The ground on which respond- 
ents 2 and 3 have directed the petitioner 
to file its applications before the appro- 
priate authority was that under the first | 
proviso to sub-section {1} of S. 45, the 
application for a permit is required to 
be made to the Regional Transport Autho- 
rity of the region in which the major 
portion of the proposed route or area lies 
and that such authority is the Regional 
Transport Authority, Bijapur. The third 
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respondent has relied on the decision of 
this Court in Mysore State Road Trans- 
port Corpn. v. P. V. Motor Service, (19'71). 
2 Mys LJ 197 = (AIR 1971 Mys 358), It 
is relevant to state that the said decision 
was not concerned with an application 
for renewal but was concerned with the 
original application for permit. It is 
also stated before us that the said deci-~ 
sion is now under appeal before the 
Supreme Court, i 


4. It was contended by Sri Mohan 
‘das N. Hegde. learned counsel fcr the 
petitioner, that in view of the provisions 
of Rule 128 of the Rules, the second res- 
pondent had no jurisdiction to order the 
return of the applications for renewal 
and that the second respondent was bound 
to consider the renewal applications in 
accordance with law. He argued that the 
-authority to whom the renewal applica- 
tions has to be made ig the authority 
which granted tha original permit and 
it is not open to the said authority to go 
into the question whether or not the 
original permit was granted by the ap- 
propriate authority. Rule 128 of the 
Rules reads thus: 


“128, Permits Renewal of—~ Applica 
tion Form— Application for the renewal 
of a permit shall be made in Form No, 75 
P. F. A. to the Transport Authority by 
which the permit was issued, in accord~ 
ance with Section 58 (2) and (3) shall be 
accompanied by Part ‘A’ of the permit, 
along with the challan (original) for pay= 
ment of the fee prescribed in R, 120,” 


5. The learned Government Plea 
der, Sri Shantharaju. contended tnat in 
view of sub-section (2) of Section 58 of 
the Act, an application for renewal has 
to be treated as if it were an application 
for a permit and in that way it is open 
to the Regional Transport Authority to 
consider whether he has the authority to 
entertain the application under the Ist 
proviso to sub-sec. (1) of S. 45. At the 
stage it is relevant to set out sub-sec, (1) 
of S, 45 with the ist proviso, thereto, It 
reads thus:— 


"45. General provision as to avplica« 
tions for Permits— (I) Every application 
for a permit shall be made to the Regio- 
mal Transport Authority of the region in 
which it is proposed to use the vehicle 
or vehicles; i 

Provided that if it Is proposed to use 


the vehicle or vehicles in two or more 
. regions lying within the same ‘State. ‘the 


application shall be made to the Regional’ 


Transport Authority of the region in 
which the major portion of the proposed 
route or area lies, and in case the por~ 
tion of the proposed route or area in 
each of the rezions is approximately 
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-result that it has to mak 
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rity of the Region in which It is pros 
posed io keep the vehicle or vehicles.” 
(Rest omitted as unnecessary) 
It is undisputed that the original permits 
were granted by the second respondent 
who is the Regional Transport Authority, 
Bangalore, and no objection was taken to 
the grant of the permits that- it had no 
jurisdiction, The permits granted were 
in operation for a period of three or five. 
years and at no stage it was contended 
that the said permits were invalid or 
void. The stage at which the question 
as to which Regional Transport Autho- 
rity is competent to issue the permit has 
to be decided when the first application 
for a permit is made. When the Regional 
Transport Authority, Bangalore entertains 
ed the petitioner’s applications and issued 
permits, it must be deemed to have decid- 
ed that it is the competent authority to 
grant the permits. In view of the lan- 
guage used by Rule 128, the applications 
for the renewal of permits can only be 
made to the Transport Authority by 
which the permit was issued and not ta 
any ocher authority. In view of that 
clear provision the petitioner cannot make 
the renewal applications to any other 
regional transport authority. If the view 
taken by respondents 2 and 3 and sup 
ported by the learned Government Plea- 
der is accepted, the petitioner will not bea 
entitled to make any application for rene+ 
wal at ali before any authority with the 
sult, e a fresh ap- 
plication for a permit. The Regional 
Transport Authority is an authority with 
limited jurisdiction functioning within 
the powers limited by the provisions of 
the Act and the Rules made thereunder. 
When Rule 128 expressly provides that 
applicetion for the renewal of a permit 
shall be made to.the Regional Transport 
Authority by which the permit was issu-. 
ed, all that the Regional Transport Autho-~ 
rity has to Satisfy itself is as to whether 
the original permit sought to be renewed 
was issued by that authority. It is not 
competent for the Regional Transport 
Authority which granted the original per- 
mit tc return or reject the application 
for renewal on the ground that the ori- 
ginal permit was not granted by the ap- 
propriate. Regional Transport Authority. 
our judgment, that question is one 
that does not arise for decision at the 
stage of renewal of permit, 


6. The provisions of sub-see, (2) 
of Section 58 to the effect that a renewal 
application should be considered as an 
origine] application for a permit has to 
be read with the provisions of Rule 128 
of the Rules. „So far as the forum to 
which ‘the application for renewal is re- 
quired to be made. that is determined by 
Rule 128 


OT In that view it was not open 
either to the second respondent or to 
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third respondent to return the petitioner's 
applications for renewal for presentation 
before the Regional Transport Authority, 
Bijapur. Accordingly. we allew these 
Writ petitions, set aside the order of the 
second respondent dated 16-11-1971 as 
affirmed by the third respondent by its 
order dated 8-12-1971 and further direct 
the second respondent to dispose of the 
petitioners applications in accordar.ce 
with lew. The petitioner is entitled to 
its costs, Advocate’s fee Rs. 100/-. One 


` get. 
Petitions allowed. 


-_ 





' AIR 1973 MYSORE 73 (V 60 C 28) 
D. M. CHANDRASEKHAR AND 
5. R. RANGEGOWDA, JJ. 


Kempegowda and others, Appellants 
w. Ramegowda and another, Respondents. 


Second Appeal No. 518 of 1968, Li/- 
16-8-1972 against order of Civil J, Hassan, 
D/- 1-9-1967. 

_ Index Note:— (A) Civil P. C. (1908), 
‘O, 21, R. 103 — Suit for possession and 
title under O. 21, R. 103 —- Cannot be re- 
garded as continuation of proceedings 


under O. 21, R. 98 filed for removal of 
obstruction — (X-Ref:— O. 21, B. 98} 
(Para 8) 


Brief Note-— (A) The scope of en-~ 
quiry on an application brought under 
Order 21. R. 98 is limited to the ques- 
tion of possession, while suit brought 
under Order 21, Rule 103 is concerned 
mot only with the question of possessicn 
but also with the question of title and 
cannot be regarded as continuation of pro- 
ceedings under Order 21, Rule 98. AIR 
1966 SC 1068 Followed, 

(Paras 5 and 6) 


Cases Referred: Chronological Paras 


AIR 1966 SC 1068 = (1966) 1 SCR 
986, Sawai Singhai Nirmal Chand 
Vv. Union of India 5 
{1908) ILR 35 Cal 202 =» 35 Ind 
App 22 (PC). Phul Kumari vy., 
Ghanshyam Misra 5 


R. m Narashimhamurthy, for Appel- 
fants; T. Raghunath for N. Santhosa 
Hegde. pm Respondent No, 2, 


_ JUDGMENT:— This second appes] 
has been referred to a Division Bench by 
Datar, J.. under the proviso to Sec. 3 
of the Mysore High Court, Act, 1961, as 
his Lordship felt that this appeal involves 
@ substantial question of law on which 
there is no ruling of this Court, while 
the rulings of the former High Court of 
Mysore and of other High Courts on that 
question, are conflicting. 


JP/LP/F807/72/SVM/BNP. 


Kempegowda v. Ramegowda 


[Prs, 1-5] Mys, 73 


2. The facts which led up to this 
appeal are briefly these: The appellants- 
plaintiffs had brought a suit. O. S. No. 
850 of 1954, on the file of the Munsiff, 
Hassan, against respondent 1 (defendant 1} 
for possession of the suit property. Ulti- 
mately that suit was decreed in appeal 
in their favour, When. they sought to 
obtain delivery of possession of the pro~ 
perty in Ex. Case No. 85 of 1961, they 
were resisted by respondent 2 (defend- 
ant 2). Their application for removal of 
obstruction was dismissed in Mis. Case 
No. 68 of 1961 on 21-11-1962. Thereafter, 
they brought the present suit under 
Order 21, Rule 103, Civil P, C.. for a 
declaration of their title of the suit pro- 
perty and for setting aside the order of 

e Munsiff in Mis, Case No, 68 of 1961. 


3. Both the Courts below have 
concurrently held that the plaintiffs have 
proved that they are the owners of the 
suit property. But, on the issue whether 
the plaintiffs were in possession of the 
suit property within 12 years prior to 
date of the suit. both the Courts below 
haye held against the appellants. How- 
ever. the appellants contended that the 
present suit brought under O. 21. R. 103, 
Civil P, C., should be regarded as a con- 
tinuation of the proceedings in Mis, Case 
No, 68 of 1961 and that hence the ques- 
tion whether the plaintiffs were in pos~ 
session of the suit property within 12 
years prior to the date af the present 
suit, would not arise, 


4. The shorf question that arises 
for determination in this appeal is whe- 
ther a suit under Order 21, Rule 103, 
Civil P. C., can be regarded as a continua- 
tion of the proceedings on an applica- 
tion under Order 21. Rule 98. Civil P, C. 
for removal of obstruction. .It is un~ 
necessary, in our opinion, to refer to 
decisions of several High Courts as there 
is a ruling of the Supreme Court on a 
similar question, namely, whether a suit 
under Order 21, Rule 63, Civil P. C., can 
be regarded as a continuation of proceed- 
ings on an application under Order 21, 
Rule 58, Civil P. C, 


5. In Sawai Singhai Nirmal Chand 

v. Union of India. ATR 1966 SC 1068 the 
Supreme Court referred to the observa- 
tions of the Privy Council in Phul Kumari 
v. Ghanshyam Misra, (1908) ILR 35 Cal 
202 (PC) and said thus at page 1071: _ 


“Tt would, we think, be unreasonable 
to extend the said observations to the 
present case and treat them as enunciat- 
ing a proposition of law that for all pur- 
poses. a suit brought under Order 21, 
Rule 63 is either a continuation of the 
objection proceedings. or is a form of an 
appeal against the order passed in them. 
In our opinion, this extension is not justi-~ 
ned, because the Privy Counci) could not 
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have intended to lay down such a broad 
PTOPOSIUON: sas- dar Ses: Seinen Geer ae 

Tä ihis connection. we dene to bear 
in mind that the scope of the enquiry 
under Order 21. Rule 58 is very limited 
and is confined to question of possession 
as therein indicated while suit brought 
under Order 21, Rule 63 would be con- 
cerned not only with the question of pos~ 
eerie but also with the question of 
title 
different from and wider than that of 
the investigation under O. 21, R. 58”. - 
The above reasoning of the Supreme 
Court, is equally applicable to a suit 
SE a under Order 21, Rule 103. Civil 


The scope of the enquiry on an 


application brought under O. 21, R, 98, 
Civil P. C. is limited to the question of 
possession. while a suit brought under 
Order 21. Rule 103, Civil P. C. would be 
concerned not only with the question of 
possession but also with the question of 
title. As a matter of fact, in the present 
suit the plaintiffs have also prayed for 
a declaration of their title of the suit 
property, 

6. As the present suit cannot be 
regarded. as a continuation of the pro- 
ceedings in Mis, Case No. 68 of 1961, the 
plaintifis should, in order to succeed in 
this suit. establish that they were in pos- 
session of the suit property within 12 
years prior to the date of the suit. As 
both the Courts below have held that 
they have failed to do so, the dismissal 
a - suit by the Courts below was jus- 
ifie 

7, In the result. this appeal fails 
and is dismissed. In the circumstances of 
this appeal. we direct the parties to bear 
their own costs in this appeal, 


Appeal dismissed. 


AIR 1973 MYSORE 74 (V 60 C 29) 
AHMED ALI KHAN. Ag. C. J. AND 
E. S. VENKATARAMIAH, J. 


K. R. Chinnakrishna Setty and others, 
Appellants v. Sri Ambal and Co, Madras, 
Respondents, 


First Appeal Ne 25 of 1970, Dj- 
25-7-1972 against judgment and decree of 
Dist. J.. Mysore. D/- 3-12-1969, - 


Index Note: Trade and Merchan- 
dise Marks Act (1958), S. 105 — Deci- 
sion given in an earlier proceeding be- 
tween the same parties with regard to 
the registration of trade mark operates 
as res judicata in a oe under 
S5. 105 — (XK-Ref:— Civil P. C, (1908), 
S. 11). AIR 1953 SC 33, Foll, 


Brief Note:— Even though the scope 
of the enquiry held by the Assistant Re- 


KP/KP/G274/72/RGC 


K. R. Chinnakrishna Setty v. Ambal & Co, 


Thus. the ecope of the suit is very ` 


PC. 


A. I. Ry 


fistrar on an- application filed for the _ 
registration of the mark of a party is of 
a limited nature, a decision given in that 
case cannot be treated as being totally 
irrelevant for purposes of deciding a suit- 
under Section 105 of the Act, the cons 
cerned authority or Court has to decide 
whether the mark whose registration is 
sougnt or the offending mark possesses 
a deceptive similarity with a registered 
trade-mark If a mark cannot be regis« 
tered on the ground that it contravenes 
Section 12 (1), then it follows that the 
user Of the said mark will have to be 
restrained also in a suit filed under Secs 
tion 105. In such a situation, if a deci- 
sion is given in an earlier proceeding _be- 
tween the same parties there is little 
reason for holding that the said decision 
would not operate as res judicata in a 


proceeding under Section: 105 of the Act ~ 


in which the same question arises for con- 
sideration, (Para 9) 


It is no doubt true that the decision 
in the proceeding for registration of trade 
mark is not one rendered in a suit and 
the same cannot be brought strictly with- 
in the four corners of Section 11, Civil 
But Section 11, Civil P, C, is not 
exhaustive. I+ deals with ane aspect of 
the general rule of res judicata. There- 
fore, if the case can be brought within 
the scope of the general rule of res judi+ 
cata, the decision in the earlier proceed~ 
ings can still be used as a bar in a sub- 
sequent proceeding notwithstanding. the 
fact that the earlier. decision does not 
satisfy all the requirements of Sec, 11, 


Civil P. C. (Para 9) 
Cases Referred : Chronoloricsi Paras 
AIR 1970 SC 146 = (1970) 1 SCR 
290, Krishna Chettiar .v. Ambal 
| and Co.- . 5 
(1969) L. P. A. No. 57 of 1962 =) 
~ (1964) 2 Mad LJ 208. Krishna 
Chettiar v. Ambal and Ca. 5° 


[ATR 1953 SC 33. = 1953 SCR 154, 


Pal Lakshmi . Dasi v. Banamali À g 

e ) 

(1950) 67 RPC 209, In the Matter of 
Broadhead’s Application for Regise« 
tration of a: Trade-mark 


S. M. Hegde. for Appellants: R. 
Rangaswamy, for Respondents, 


JUDGMENT:— This is an appeal 
against the decree passed in O, S. 22/1960 
on the file of the District- Judge, Mysore. 
The plaintiff, Sri Ambal & Co.. Madras, 
which is a registered firm carrying on 
business in the manufacture and sale of 
snuff. instituted the above. suit against 
the defendants under Section 105 of the 
Trade and Merchandise Marks Act, -1958 
(hereinafter referred to as the ‘Act’) for 
an. injunction restraining the defendants 
from using, exhibiting or advertising by 
themselves or through their servants or: 
agenis or others the offending trade mark 
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"Sri Andal Snuff? and or “Sri Andal Off- 
cers’ Snuff’ ‘or any other colourable 
imitation of the plaintiffs’ registered trade 
mark ‘Sri Ambal Snuff’ or ‘Sri Ambal 
Officers Snuff’ and from trading under 
the name and style of ‘Sri Andal & Co.. 
or any other name and style which was 
a colourable imitation of the plaintiffs 
trading style ‘Sri. Ambal & Co.. It was 
also prayed by the plaintiffs that the de- 


fendants should be directed to surrender- 


all the labels. wrappers and several print- 
ed matters consisting of or containing the 
offending trade mark and that the de- 
fendants should be directed to render a 


true and faithful account of the profits. 


which they have made since they com- 


menced using the offending trade mark. | 


2. The case of the plaintiffs as 
disclosed in the plaint was that the trade 
mark ‘Sri Ambal’ was registered in the 
- name of the plaintiffs under No. 146291 
dated 27-11-1950 and that the’same had 
been renewed for a period of 15 years 
from 27-11-1957. The said trade mark 
was being used by the plaintiffs in con- 
nection with the sale of snuff which. the 
plaintiffs were manufacturing and selling. 


That in or about the year 1958-59, de= 


fendant 1 started carrying on - business 


in snuff with the mark ‘Sri, Andal Snuff © 


or ‘Sri. Andal Officers’ Snuff’ thereby in- 
fringing the right of the plaintifis in the 
trade mark ‘Sri, Ambal’. Defendants 2 
and 3 are the agents of defendant 1 at 
Mysore City. The plaintiffs therefore 
asked for the reliefs referred to above 
against the defendants on the ground 
that the words, ‘Sri, Andal’ were only a 
deceptive variation of the words ‘Sri. 
Ambal’ and that there was phonetic simi- 
larity between the two expressions which 
was likely to result in serious. damage to 
_the business of the plaintiffs 


3. The above suit was resisted by 
the defendants. They denied that there 
was anv similarity between the trade 
mark registered in the name of the plain- 
tiffs and the mark ‘Sri, Andal waich the 
defendants were using. It was also plead- 
ed that defendant 1 had been using the 
mark ‘Sri. Andal’ from.the year 1944 con-~ 
currently with the plaintiffs and that the 
case came within the scope of S. 12 (3) 
of the Act. 


4, It may be stated at this stage 
that defendant 1 had filed before the Re- 


gistrar of Trade Marks an application for - 


registration of their mark ‘Sri. Andal’ and 
that the Assistant Registrar of Trade 
Marks allowed the said application hold- 
ing that the mark ‘Sri. Anda? was not 
deceptively similar to the plaintiff's trade 
mark ‘Sri, Ambal. and therefore did not 
contravene Section 12 (1) of the Act, The 
alternative prayer made in the said ap- 
plication for registration under S. 12 (3) 
ef the Act was rejected by him. ‘he 
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objections of the plaintiffs raised in the 
notice of opposition lodged by them were 
overruled by the Assistant Registrar. 
Aggrieved by the said order of the As- 
sistant Registrar the plaintiffs filed an 
appeal in A. A. O. 266 of 1961 before the 
High Court of Madras. Justice Jagadi- 
san before whom the case came up, allow~ 
ed the appeal -filed by the plaintiffs. He 
was of the opinion that the members of 
the public who were accustomed to using 
snuff were likely to be deceived by the 
user of the mark ‘Sri, Andal’, He there- 
fore, set aside the registration made in 
favour of defendant 1, 


5. Against the order of Justice 
Jagadisan, defendant 1 filed an appeal 
before a Division Bench of Madras High 
Court in L. P. A. No, 57 of 1962. The 
said appeal was dismissed. Defendant 1 
took up the matter before the Supreme 
Court in appeal and the Supreme Court . 
confirmed the decree of the Madras High 
Court. The decision of the Supreme 
Court is reported in K. Krishna Chettiar 
v., Ambal & Co.. AIR 1970 SC 146. The 
Supreme Court was of the opinion that 
where a dealer sold snuff under a regis~ 
tered trade-mark and.the word ‘Ambal’ 
was the distinctive and essential feature 
of that trade-mark and that word fixed 
itself in the mind of an average buyer 
with imperfect recollection, another dealer 
also dealing in snuff could not be allowed 
to get the trade-mark registered. of which 
the word ‘Andal’ was a distinguishing 
feature as there was a striking similarity 
and affinity of sound between the words 
‘Ambal’ and ‘Andal, In the above view 
of the matter, the Supreme Court held 
that defendant 1 was not entitled to re- 
gistration of the mark ‘Sri, Andal. As 
a consequence the judgment of the High 
Court of Madras was confirmed. The 
decision of the Supreme Court was ren- 
dered during the pendency of the suit out 
of which this appeal arises. The Court 
below, after recording evidence and hear- 
ing the parties, made a decree in favour 
of the plaintiffs. While doing so, it 
followed the decision of the Supreme 
Court referred to above. Aggrieved by 
the judgment and decree of the Court 
below, the defendants have filed this 


appeal, D 

6. Before the Court below, on be- 
half of the defendants. the following four 
points were raised: 

(1) That the decision of the Supreme 
Court referred to above could not be 
pleaded as a bar by the plaintiffs in the 
present suit, 

(2) That the trade mark in question 
which was being used by the defendants 
did not in any way infringe the right of 
the plaintiffs in the trade mark ‘Sri 
Ambal’, 

(3) That the defendants having been 
allowed to use the trade neme or mark 
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‘Sri, Andal’ for over 15 years, the plain- 
tiffs were not entitled to the dezree for 
injunction against them, and 


(4) That the defendants were nof 
liable to pay damages and also to render 
accounts regarding the profits which they 
had earned during the period when they 

,had used the offending trade mark in 
connection with their business. 


7. The Court below negatived all 
the contentions urged on behalf of the 
defendant excepting the last one Viz., 
that the defendants were not liable to 
pay damages and also to render accounts 
regarding the profits earned by them. 
On the last contention it was held by the 
Court below that the plaintiffs were only 
entitled to accounts regarding the pro= 
fits which the defendants had earned, 


8. Sri Hegde, learned, counsel for 
the defendants urged before us all the 
contentions on which the findings of the 
Court below were against the defend- 
ants. I+ was argred by him that -he en- 
quiry held before the Assistant Registrar 
in connection with the application filed 
by defendant 1 for registering his mark 
as a trade mark and the appeals filed 
before the High Court of Madras and the 
Supreme Court were all proceedings be- 
fore authorities having a limited jurisdic. 
tion and that therefore, any finding given 
in those proceedings could not ke used 
against the defendants in a suit instituted 
under Section 105 of the Act. It was 
mext argued that if the decision of the 
Supreme Court was not taken into con- 
sideration in this case, then the other 
material which was before Court would 
not be sufficient in the eye of law to hold 
that there was any similarity between 
the trade-mark ‘Sri. Ambal’ and the mark 
of the defendants ‘Sri. Andal. anc there- 
fore, it was urged that the suit was 
liable to be dismissed, 


| 9. We are of the opinicn that 
there is no substance in the above sub= 
mission, Even though the scope of the 


enquiry held by the Assistant Registrar 
on an application filed for the registra- 
tion of the mark of a party is of a limit- 
ed nature, a decision given in that case 
cannot be treated as being totally irrele- 
vant for purposes of deciding a sutt under 
Section 105 of the Act. the concerned 
authority or Court has to decide whe- 
ther the mark whose registration is sought 
or the offending mark possesses a decep 
tive similarity vith a registered trade- 
mark. If a mark cannot be registered 
on the ground that it contravenes Sec- 
tion 12 (1) then it follows that the user 
of the said mark willhave tobe restrain- 
ed also in a suit filed under Section 105. 
In such a situation, if a decision is given 
in an earlier proceeding between the 
same parties there is little reeson for 
holding that the said decision would not 
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operet= as res judicata in a proceeding 
under Section 105 of the Act in which 
the seme question arises for considera- 
tion. The above view receives support 
from the decision of the Supreme Court 
in Raj Lakshmi Dasi v, Banamali Sen, 
AIR 1953 SC 33. It is no doubt true 
that the earlier decision in this case is 
not ore rendered in a suit and the same 
cannot be brought strictly within the 
four corners of Section 11, Civil P. C. 
section 11, Civil P, C, as explained by 
the Supreme Court in the above deci- 
sion is not exhaustive but only deals 
with one aspect of the general rule of 
res judicata. If the case can be brought 
within the scope af the general rule of 
res judicata, the decision in the earlier 
proceeding can still be used as a bar in 
a subsequent proceeding notwithstanding 
the fact that the earlier ‘decision does 
Mot setisfy all the requirements of Sec- 
tion 11, Civil P. C. The facts of the case 
before the Supreme Court were these: 


10. In an earlier proceeding under 
the Land Acquisition Act the question 
regarding title to an estate came up for 


„consideration and in the said proceeding 


the relative _ Tights of the parties in 
the estate in question were decided. 
The question for consideration in the 
subsequent proceeding was also the same 
even though the subsequent proceeding 
arose out of a suit. The point for con- 
Sideration before the Supreme Court in 
the, letter case was whether the earlier 
decision in the Land Acquisition Proceed- 
ings could be used as a bar in a subse= 
quert proceeding. Dealing with the 
above question, the Supreme Court obs 
served as follows: 


“The condition regarding the com= 
petency of the former Court to try the. 
Subsequent suit is one of the limitations 
engrafted on the general rule of res judi- 
cata by Section 11 of the Code and has 
application to suits alone. When a plea 
of res judicata is founded on general 
principles of law, all that is necessary 
to establish is that the Court that heard 
and cecided the former case was a Court 
of competent jurisdiction. It does not 
seem necessary in such cases to further 
prove that lt has jurisdiction to hear the 
later sult. A plea of res judicata on 
general principles can successfully 
taken in respect of judgments of Courts 
of exclusive jurisdiction, like revenue 
Courts, Land Acquisition Courts, adminis« 
tration Courts etc,” . . 


It is therefore clear that the decision of 
the Supreme Court in the earlier pro- 
ceeding can be used by the plaintiffs in 
this case as a bar against the defendants. 


i 11. Be that as it may, the mate= 
rial placed before us in this case is also 
suficient in the eye of law to come to 
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the same conclusion at which the Mad- 
ras High Court and the Supreme Court 
arrived in the earlier proceedings, We 
are of the view that the words ‘Sri 
Ambal’ and ‘Sri Andal’ are phonetically 
so much similar that they are likely to 
deceive an ordinary customer or to cause 
confusion in his mind, It has been held 
by the Supreme Court in the earlier pros 
ceeding between the parties as follows :— 


_ “The vital question in issue is whe+ 
ther, if the appellant's mark is used in 
a normal and fair manner in connection 


with the snuff and if similarly fair and. 


normal user is assumed of the existing 
registered marks, will there be such a 
likelihood of deception that the mark 
ought not to be allowed to be registered ? 
(see In the matter of Broadhead’s Appli« 
eation for registration of a trade-mark, 
1950-67 RPC 209). It is for the Court 
to decide the question on a comparison 
of the competing marks as a whole an 
their distinctive and essential features. 
We have no doubt in our mind that if 
the proposed mark is used in a normal 
and fair manner the mark would come 
to be known by its distinguishing feature 
‘Andal’. There is a striking similarity 
and affinity of sound between the words 
‘Andal’ and ‘Ambal. Giving due weight 
to the judgment of the Registrar and 
bearing in mind the conclusions of the 
learned single Judge and the Division 
Bench. we are satisfied that there is a 
real danger of confusion between the 
two marks,” 


12. We are therefore of the opin 
fon that the decision of the Court below 
that the defendants had infringed the 
trade-mark of the plaintiffs has to be af- 
firmed and we do so. 


13. The next submission made by 
Mr. Hegde is that the Court below was 
wrong in directing the defendants to 
render accounts regarding the profits that 
they had made. He submitted that the 
burden of establishing the claim for 
damages was on the plaintiffs and that 
the defendants could not have been 
ordered by the Court below to render 
accounts. It is not disputed in this case 
and in fact, it was stated by the defen~ 
dant in unequivocal terms in their writ- 
ten statement that they had been carry- 
ing on business in snuff with the trade 
mark ‘Sri Andal’ right from the year 
1944 on a large scale. It follows that 
the defendants must have been main~ 
taining accounts regarding their business. 
Even otherwise, the volume of business 
which was being carried on by the de~ 
fendant is.a matter which is exclusively 
within the knowledge of the defendants. 
In such a situation, there is nothing 
wrong in the Court below directing the 
defendants to render a true account of 
the business that they have been carry~ 
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ing on with the offending trade mark. 
We do not therefore, find any substance 
in the above submission, 


14, It was lastly argued that the 
defendants were not in passession of any 
of the offending labels or marks and 
therefore, that part of the decree of the 
Court below which directed them to sur~ 
render the offending marks or labels 
should be deleted. The said relief has 
been granted by the Court below’ in 
conformity with the provisions of Sec 
tion 106 of the Act and it is open to the 
defendants to make appropriate submis- 
sions before the Court below with rex 
gard to this matter at the appropriate 


stage. No other contention survives in 
this case, 
15. In the result, this appeal fails 


and it is dismissed with costs. 


Advo-~ 
cate’s fee, Rs. 500/-), 


Appeal ‘dismissed, 
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E. S. VENKATARAMIAH AND 
‘ M. 8. NESARGI, JJ, 


Karibasappa, Appellant v. Md, Khaja 
Hussain and others, Respondents. 
First Appeal No, 98 of 1960 D/- 
1-6-1972, against judgment and decree of 
Addl. Dist. J. Gulbarga. D/- 26~2-1960. 


Index Note:— (A) Civil P. C, (1908); 
S. 151 — Although no limitation is pre- 
scribed for filing an application to restore 
an appeal dismissed for non-deposit of 
printing charges the doctrine of laches 
applies and the period of six years after 
the dismissal of the appeal cannot be 
considered as reasonable time for filing 
the application. (X-Ref: Mysore High 
eae Rules (1959), Chap. XIV, Rules 


Murlidhar Rao, for Appellant. 


VENKATARAMIAH, J.:—~ R, A. 98/60 
was dismissed on 26-7-1965 on the ground 
that the appellant did not deposit the 
printing charges within the time granted 
by the Court. The present application is 
filed for restoration of the appeal on 22~ 
2-1972. The delay łn making the applica- 
tion is more than 6 years. No satisfactory 
explanation is given for not filing ‘the 
application within a reasonable time 
after the dismissal of the appeal, Mr. 
Murlidhar Rao submits that the rules of 
the =ligh Court do not prescribe any 
pericd of limitation for making such an 


- application and hence ‘there is no delay in 


making the application. We do not agree 
with the above submission. When no 
specific period of limitation is prescribed 
therefor, the case has to be dealt with in 
the light of the doctrine of laches which 


JP/JP/F487/72/GNB 
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applies to judicial proceedings, The 
period of six years cannot be considered 
as reasonable time within which an ap- 
plication for restoration can be filed..No 
satisfactory explanation is forthcoming 
to condone the delay. Hence we reject 
the application without notice to the 
respondents, 

Application rejected, 
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B. VENKATASWAMI, J. 

P. Naranappa. Petitioner v. A. Shan- 
ker Alva and others. Respondents. 

_ Election Petn. No. 8 of 1972, D/- 5-7- 
1972, 

Index Note :— (A) Representation of 
the People Act (1951), Ss. 81,.85 — Period 
of limitation for filing election petition — 
Period expiring when the High Court was 
closed for vacation under a Notification 
-—- Petitioner whether can claim benefit 


of Section 10 of General Clauses Act, © 


(X-Ref :-— General. Clauses Act (1897), 
Section 10). 


Brief Note :— (A) Where the period 
of limitation prescribed in Section 81 ex- 
pired when the High Court was closed 
for vacation under a Notification and 
where it is clear from the Notification 
that the High Court was closed only in 
regard to matters of Civil nature with 
certain exceptions and that the High 
Court had neither closed nor suspended 
its work in regard to receiving election 
petition, then the petitioner cannot claim 
ne benefit of S. 10 of General Clauses 

ct, 


Moreover prohibition en} foined in the 
Notification ‘having been confined to 
matters of Civil neture would not apply 
to election petitions." which are not matters 
of Civil nature. 50 also Section 5 of 
Limitation Act would not be. applicable 
to election petitions. Hence a petition 
filed beyond limitation prescribed in Sec- 
tion 81 of -the Act would be liable to be 
dismissed in accordance with the provi- 
sions of Section 85 of the Act, AIR 1969 


SC 872. Rel. on. ; 
(Paras 11, 12. 14. 20. 21) 

Cases Referred: Chronological Paras 

AIR 1969 SC 872 = (1969) 1 any 
679. K. Venkateswara Rao 
Bekkam Narasimha Reddy 

AIR 1964 Punj 337 = 66 Pun LR 
589 (FB), S. Gurmej Singh Hira 
Singh v. Election Tribunal, Gur- 


daspur 
AIR 1958 SC 687 = 1959 SCR 583, 
' Kamaraja Nadar v. Kunju Thevar 13 


(1955) 11 ELR 278 (Mad), A. Sree- 
nivasan v. Election Tribunal-- 13 


“is 20 


15. 17 


AIR 1939 Pat 667 ==. 1939 PWN 
807 (EB), Babu Lechmeshwar 
JP/JP/F485/72/MLD 


[Prs, 1-4] P, Naranappa v. A. Shanker Alva (Venkataswami J.) 


A. I. R. 
Prasad Shukul v. Babu Girdhari 


Lal Chaudhuri 15, 16 
(1875) 3 O M. & H. 19, Tipperary | 
Case 13 


U. L. Naeraa .Rao, for Petitioner 
B. K. Ramachandra Rao, "and M. Gopala“ 
krishra Setty (for No. 1) and K, Shiva=« 
shankar Bhat (for No.2). for Respondents. 


ORDER :— This petition. under: Secs 
tion 81 of the Representation of the Peo 


ple Act, 1950, (Act 48 of 1950), herein- 


after referred to as the Act. has’ ‘been 
presented by an elector of 132 Puttur 
Assembly Constituency of Sough Kanara 
District. He has challenged the election 
of the first respondent who is the returned 
candidate, on-the ground that corrupt 
practices have been committed and pur- 
suant to the provisions of Section 100 (1). 
(b) (d) Gi) Gil) & (iv) of the Act. Res- 
pondents 2 to 5 are all candidates, who 
had unsuccessfully contested the election. 
The first respondent, A. Shankar Alva, 
is the successful candidate. On his be- 
half, Sri B. K. Ramachandra Rao and 
Sri M. Gopalakrishng Shetty. learned 
Counsel, have entered appearance, On 
behalf of the second respondent. .Sri K. 
Shivashankar Bhat. learned Counsel, has 
filed power, Respondents 3 to 5 are un- 
ee -and therefore. treated ex 
parte. f i 


2. It is unnecessary for the dis« 
posal of this petition to set out the de~ 
tails regarding the corrupt practices al- 
leged to have been indulged in by the 
first respondent or his election agents. 
The relief sought fer in the petition is 
that the election of the first respondent 
for Puttur Assembly Constituency No. 
132 should be held to be illegal and void 
and the election of the second respon- 
dent. who is next highest to the success“ 
ful candidate in the matter of votes se< | 
cured, be declared elected, 


3. According to the petitioner. the 


renis of the election were declared in 


the early hours of the morning on 12-3- 
1972. It may here be mentioned that 
according to the first respondent, such 
results were declared on 11-3-1972 itself. 
This dispute regarding the. date of elec- 
tion is of no materiality, in the context 
of the issue arising in the Gase relative 
to delay in preferring the petition and 
the non-compliance with the requirement 
in that behalf in Section 81 of the Act. 


4. .The present petition has been 
filed on 28-4-1972. Even if the date. of 
declaration of the results of the election 
is assumed to be 12-3-1972, as alleged 
on behalf of the petitioner. the petition 
prima facie does not comply with the 
provisions of Section 81 of the Act, which 
clearly: enjoins that an election petition 
shall be presented within 45 days from 
the date of election of the returned 
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candidates, What constitutes the date of 
election is set‘ out in Section 67-A of 
the Act, according to which. it is the 
date on which a candidate is declared 
by the Returning Officer under the pro- 
visions of Section 53 or Section 66, to be 
elected to a House of Parliament or of 
the Legislature of a State, Presumably 
with a view to get over this difficulty. 
the petitioner has filed an application 
I, A. No. 1, under Section 5 of the Indian 
Limitation Act read with Section 151, 
Civil P. C. praying for the condonation 
of delay of two days in filing the Elec- 
tion Petition. In the body of the aff- 
davit filed in support of such applica- 
tion, the petitioner has inter alia con- 
tended that there has been no delay in 
the presentation of the petition and in 
any. event, there was sufficient cause for 
. such delay. This petition is opposed on 
behalf of the first- respondent, the re- 
turned candidate. one of the grounds al- 
leged in the counter-affidavit being that 
Section 5 of the Limitation Act. would 
mot at all be applicable to an election 
petition. The allegations in the Election 
Petition relating to corrupt practices, 
however. have not been traversed, Hence 
the matter was taken up for considera- 


tion on the question whether the peti-. 


tioner would be entitled to the relief of 
condonation of delay concerned in the 
presentation of the petition.. 


5. In the course of the arguments 
on I. A. No. 1 on behalf-of the petitioner 
Sri U. L. Narayana Rao, the learned 
Advocate, did not press the question of 
condonation of delay under Section 5 of 
the Limitation Act on the basis of the 
allegations contained in the affidavit filed 
along with I. A. No. 1. What he, how- 
ever, contended was that there has been 
no delay in view of the several facts and 
circumstances elaborated upon in the 
course of the arguments, but not set out 
in the affidavit in question. In these 
circumstances, I am of opinion, that 
whether or not there has been delay in 
the presentation of the petition, in com- 


pliance with the provisions of Section 81- 


of the Act, will have to be considered as 
a preliminary issue arising from the main 
petition itself. I. therefore, propose to 
deal with the main petition itself treat- 
ing the above question as a preliminary 
issue. : 

6. The contention urged on behalf 
of the petitioner in support of the stand 
that there has been no delay in the 
presentation of the petition, by his 
learned Advocate, Sri U, Narayana 
Rao may be stated thus:— By the 
Notification issued by the Chief Justice 
of the High Court of Mysore, in exer- 
cise of his power under Section 23 (2) of 
the Mysore High Court Act, 1884. the 
High Court had recessed for summer 


vacation from 17-4-1972 to. 21-5-1972. 


Pa 
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The petition, although, filed on 28-4-1972, 
could very well have been filed on 22-5- 
1972, the date on which the High Court 
resumed work after such summer recess, 
by virtue of the provisions of Section 10 
of the General Clauses Act. The fact 
that Sy such a Notification, a provision 
had been made for the receipt of elec- 
tion petitions would merely amount to a 
‘special facility’ provided for entertain- 
ing petitions. and whether or not such 
petition could be presented during such 
vacation is a matter left to the option 
of a vetitioner. In other words, it is not 
obligatory to present election petitions 
during such vacation by way of compli- 
ance with the requirements of Section 81 
of the Act, f 

Ta _On behalf of the first respon- 
dent. it is contended that the High Court 
was not completely closed for business 
during the summer vacation. Even if 
such was the intendment of the Notifi- 
cation relied on on behalf of the peti- 
tione>, the very terms of such Notification 


‘make an exception with regard to criminal 


matters and election petitions. among 
other things. It is also contended that 
the proceedings relative to election peti- 
tion are not proceedings of civil nature, 
in regard to which alone that the Notifi- 
cation in question had made provision 
for Suspension of the work of the Court, 
subject to the above exceptions. On the 
question whether or not Section 10 of 
the General Clauses Act would be ap- 
plicable to proceedings of the present’ 
mature, it is submitted that the said pro- 
visions -would be applicable only if an 
act cr a proceeding is directed or allow- 
ed to be done or taken in any Court or 
office on a certain day or within a pres- 
cribed period, and if such Court or office 
was closed on that day or the last day 
of the prescribed period. In the pre- 
sent case, the High Court was not closed 
for businéss relative to election petitions, 
even on the very terms of the Notifica- 
tion relied on by the petitioner. 

8. Before proceeding to consider 
the above contentions, it is necessary to 
Set out the portion of the Notification 
relevant thereto. It reads thus:— 

Te ieai H, C. B. B. No, 1 of 1972 dated 
30th day of March*1972 Summer Vacation 
of 1972. 

:1) It is hereby notified that the 


High Court of Mysore will be closed for 


the Summer Vacation, 1972 from Mon- 
day the 17th April 1972 to Sunday the 
alst May 1972 (both days inclusive), No 
appeal or Application of Civil Nature 
will be received during the Vacation ex- 
cept in cases where it is sought urgently 
to obtain an Order of Injunction or at- 
tachment or Stay of Proceedings ete. 
(2) Election Petitions presented to 
the High Court under Section 81 of the 
Representation of the People Act, 1951, 
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will however be received during the Vaca- 
tion. 

(3) Criminal Appeals, Criminal Revi- 
sion Petitions and urgent Criminal] Peti~ 
tions will be received during the Vaaca~ 
tion, Only urgent matters will be dis- 
posed of by the Vacation Benches, 

(4) The Office of the High Court will 
be kept open from 10-30 a.m. to 2-30 
p.m, during the Summer Vacation, €x- 
cept on General Eolidays and Saturdays, 
Papers will be received from 11 a.m. to 
1 p.m, on the days on which the office 
is open, 

(5) The Vacation Benches mentioned 
hereunder will sit in Court Hall No. 1 
on the days noted below at 11 a.m. dur- 
ing the Vacation and if necessary on such 
other working day or days, as may be 
previously notified to hear urgent mat- 
ters. All matters. of the natura men~« 
tioned above filed up to, and inclusive 
of, the day previous to the sitting day, 
will be posted for hearing except those 
filed on the sitting day unless by special 
orders of the Vacation Benches......... i 
(The rest of the Notification is not set 
out as unnecessary. The numbering of 
paragraphs is mine) 

9. On behalf of the petitioner, 
stress was laid on the words “will be 
closed” and “however” occurring in 
paragraphs 1 and 2 of the above Notifi- 
cation, The argument is that there is 
no doubt the High Court was closed for 
Summer Vacation from 17-4-72 to 21-5 
1972. If the Notification is so under~ 
stood, it would be clear that the provi~ 
sions of Section 10 of the General Cla- 
uses Act would be clearly applicable, thus 
enabling the petitioner to perform the 
act of presentation of the petition on 
22-5-1972. By paragraph 2 of the Notifi- 
cation, provision no doubt has been made 
for the presentation of Election Fetitions 
under Section 81 of the Act. The use 
of the word 'however’ would merely con- 
note that if and when Election Petitions 
are presented they would be received 
aquring the Summer Vacation. In this 
situation, it would be clear that it was 
not obligatory on the part of the peti- 
tioner to present an Election Petition 
during such Vacation., 

i I am not persuaded to accept 
this construction placed on the Notifica- 
tion on behalf of the petitioner, The 
rords “will be closed” will have to be 
read in the context of the words follow- 
ing in paragraph 1. namely “for the 
Summer Vacation 1972”, If so read, it 
seems to be plain that the closure of the 
Court has clear relevance to the word 
Vacation”. One of the meanings of the 
word “Vacation”, es could be seen from 
the Concise Oxford Dictionary, is “fixed 
period of cessation from work. especial- 
ly law-courts and Universities”. [It fol« 
lows, therefore, from the said. meaning, 
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that the clear effect of the Notification 
is to suspend the work during the period 
specified therein. Similarly, the etymo- 
logy of the word “however”, as could 
be seen from the same Concise Oxford 
Dictionarv, is as follows:— 

“in whatever way, to whatever ex- 

tent, nevertheless, In any case.” 
If paragraph 2 of the Notification fs read 
in the light of the above meaning of the 
word “however” it would be clear that 
the said clause clearly engrafts an excep- 
tion to what has been provided for in 
the preceding paragraph of the Notif- 
cation, 

li. From the above discussion, it 
can be gathered that even on the sup- 
position that the High Court was closed, 
as contended for on behalf of the peti- 
tioner. the High Court had neither closed 
mor suspended its work in regard to the 
receiving of the Election Petitions. That 
this is the clear intendment of the Noti- 
fication is further made clear by the 
provisions of paragraph 5 thereof. It is 
provided therein that “all matters of the 
mature mentioned above filed up to. and 
inclusive of, the day previous to the 
sitting dey, will be posted for hearing 
except those filed on the sitting day un- 
less 2y special orders of the Vacation 
Benches”, In these circumstances, I 
find it difficult to accept the contention 
urged on behalf of the petitioner that the 
High Court was closed for the purpose 
of filing the present petition, thus enabl- 
ing the petitioner to claim the benefit of 
Section 10 of the General Clauses Act. 


12. In this view of the matter, I 
am of opinion that the present petition 
does not satisfy the requirement relating 
to the presentation of the petition within 
pee period specified in Section 81 of the 

ct, 


13. In this connection, the argu- 
ment urged on behalf of the first respon- 
dent deserves to be noticed. The con- . 
tention is that the prohibition enjoined in 
paragraph 1 of the Notification is con- 
fined to Appeals and Applications of a 
Civil nature subject to an exception re- 
garding urgent matters relating to in- 
junction or attachment or stay of pro- 
ceedings ate. and therefore would not 
apply to Election Petitions which are not 
matters of a civil nature. This submis- 
sion is clearly supported by an enuncia- 
tion mede by the Supreme Court in K. 
Venkateswara Rao v, Bekkam Narasimha 
Reddy, AIR 1969 SC 872, The relevant 
passage is at page 876 at para. 11. It 
reads thus: 

“The above ‘brief analysis is suffi- 
cient to show that the trial of an elec- 
tion petition is not the same thing as the 
trial of a suit, As was pointed out by 
this Court in the case of Kamaraja 


Nadar v. Kunju Thevar, 1959-SCR 583, 
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at p. 596 = ATR 1958 SC 687 at p. 693: 
- the provisions of the Act go ‘to show 
that an election contest is not an action 
at law or a suit in equity but is a pure- 
ly statutory proceeding unknown to. the 
COMMON JAW. ..cccccsees 

The court also emphasised on the pecus 
liar character of an election petition by 
quoting from the observations of A. Sree- 
mivasan v. Election Tribunal, Madras, 
(1955) 11 ELR 278 at p. 293. Reference 
was also made to the Tipperary case, 
{1875) 3 OM & H 19, 25 where Morris, J; 
said : f 

Tuisk .„. @ petition is not a suit be- 
pre we persons, but is a proceeding 
in which the constituency itself is the 
principal party interested.” 

14, In the light of the above ens 
unciation, I am of the view, that an 
Election Petition is not a proceeding of 
a civil nature, and thus, it falls outside 
the’ purview of the Notification in ques~ 
tion. Therefore, the provision made in 
the Notification in question regarding the 
Election Petitions is one which partakes 
of the character of a provision made ex 
abundanti cautela. The petitioner, there- 
fore. cannot place any reliance on the 
(Notification in support of the contention 
in question, 

45. Before concluding, if is rele- 
vant to refer to two decided cases relied 
on behalf of the petitioner. They are: 
(1) Babu Lachmeshwar Prasad Shukul y. 
Babu Girdhari Lal Chaudhuri, ATR 1939 
Pat 667 (FB) & (2) S. Gurmej Singh Hira 
Singh v. Election Tribunal, Gurdaspur. 
AIR 1964 Puni 337 (FB). 


16. In Babu Lachmeshwar Pras 
gad’s case, AIR 1939 Pat 667 (FB) it is 
held if the office of a Court remains open 
while the Court itself is closed for judi~ 
cial business, it will not deprive a liti- 
gant of the benefit of the extended time 
for doing an act under Section 10 of the 
General Clauses Act. The factual posi-~ 
tion in the present case is not similar 
to the one in that case. In view of my 
conclusion that the High Court was not 

osed as such for the purpose of filing 
an election petition, the principle enun- 
ciated in the said case would not be of 
any assistance to the petitioner. 


17. In S. Gurmej Singh’s case, 
(ATR 1964 Punj 337 (FB) the Court was 
concerned with the presentation of a 
recriminatory petition within 14 days in 
accordance with the provisions of .Sec< 
ction 97 of the Act. and the Election Tri- 
bunal concerned therein was the Court 
of the District Judge. which was on vaca- 
tion from 15-6-1962 to 14-7-1962. In 
thet context, this is what the majority 
of the learned Judges constituting the 
Full Bench have observed in para 14 of 
the above report: 
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“The question, however, arises; can 
the Election Tribunal be considered to 
be closed between 15-6-1962 and 15-7- 
1962? The Tribunal was undoubtedly 
functioning up to 22-6-1962, upto which 
date. therefore, it can by no means be 
considered to be closed. From 23-6-1962 
to 15-7-1962. the Presiding Officer was 
admittedly on leave. There is nothing 
clear and cogent on the present record 
to shew the practice of the Tribunal and 
whether the Presiding Officer had au- 
thorised his office staff to receive peti- 
tions like the -recriminatory petition in 
question during his absence on leave. The 
approach and reasoning of the learned 
Tribunal in excluding the applicability 
of Section 10, General Clauses Act, is 
clearly erroneous. But can the Tribus 
nal be considered closed during the Pre- 
siding ‘Officer’s period of vacation so as 
to attract Section 10? The notice of 
recrimination being in the nature of a 
counter-election petition. it would ap- 
pear to me to partake of the character 
of a pleading. If there are no formal 
rules like those governing the Courts on 
this point, then the practice of the Tri- 
bunal would seem to me to constitute the 
law of the Tribunal. It may also be 


‘relevant to consider whether or not the 


Tribunal had authorised his office staff 
to accept such pleadings during his ab- 
sence on leave. These points heve not 
so far been adverted to either before the 
Tribunal or before the learned Single 
Judge,” 

18. After observing as above, the 
case was remanded to the Tribunal for 
determining the question whether the of- 
fice of the Tribunal had been authorised 
to receive election petitions during vaca- 
tion, 

18. The above observations, to my 
mind, would imply that if the office of 
the Election Tribunal had been autho- 
rised to receive the Election Petitions 
during the vacation, Section 10 of the 
General Clauses Act could not be avail- 
ed of by a petitioner for presenting an 
election petition. This decision, there- 
fore. could not also be of any assistance 
to the petitioner herein. 


20. As earlier observed, the issue 
Whether or not the petition complies 
With the requirements of Section 81 of 
the Act has been treated as a prelimi- 
nary issue in the main petition itself. It 
is undisputed that Section 5 of the 
Limitation Act would be inapplicable to 
proceedings by way of an Election Peti- 
tion, (See Para 14 of K. V. Rao’s case, 
AIR 1969 SC 872). It is also not in dis- 
pute that the Election Petition ought to 
have been filed on 26th April 1972 at 
the latest. Since the same has been filed 
on 28-4-1972, it is clearly beyond time, 
judged from the point of view of the 
prescription in this behalf contained in 


82 Mys. [Pr. 1] S. A. Patil v. P. K. Rajput (V. S. Malimath J.J 


Section 81 of the Act. I have, there- 
fore. no alternative but to hold that the 
petitioner has not complied with the 
provisions of Section 81 of the Act. 

21. For the above reasons, I hold 
that the petition cannot be entertained 
and has to be dismissed in accordance 
with the provisions of Section 86 (85 ?) 
of the Act. It is dismissed accordingly. 
I, A. No. 1 is alsy dismissed. 


22. As regards costs, it is to be 
moted that although the second respon- 
dent herein was represented by a Coun- 
sel. there was no further participation 
in the proceedings by such learned Coun- 
sel at any of the hearings subsequent to 
29-5-1972. on which day he entered ap- 
pearance, In the circumstances, there- 
fore, I think it proper to decline to 


award costs to him. Since respondents 3. 


to 5 had been plazed ex parte, there will 
be no order as t 9 costs. The first res- 
pondent alone contested the petition and 
taking all the facis and circumstances of 
the case, I fix the costs at Rs. 300/- (three 
hundred only) and the same shall be 
paid by the petitioner to the first res 


pondent. 
Petition dismissed, 
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Shidramappa Ayyappagoud, Patil, 
Appellant v. Parasuramasing -Karaksing 
Rajput and anotker. Respondents. 

Ex. Second Appeal No, 5 of 1970, 
D/- 28-8-1972. against judgment and 
a of Civil J... Bijapur, D/- 11-11- 


Index Note :— (A) Civil P. C. (1908), 
Section 136 — Attachment of property. 
by Court outside its local jurisdiction — 
Non-compliance with Section 136 vitiates 
the attachment eifected and renders the 
same invalid in law. (Para 6) 


Brief Note:— (A) Section 136 is 
one which really confers jurisdiction on 
a Court which Eas not made an order 
of attachment, to give effect to the order 
of attachment made by another Court. 
Non-compliance with the provisions of 
Section 136 (attachment of property by 
subordinate Court in the absence of any 
direction by the District Court to which 
it is subordinate) would therefore. vitiate 
the attachment effected and render the 
same invalid in law. The courts sub- 
ordinate to the District Court within 
whose jurisdiction the property sought 
to be attached is situate, will not get 
jurisdiction to make the attachment 
ordered by another court unless the Dis- 
trict Court, to which it is subordinate, 
directs it to give effect to the same under 
Ne ete ee s0tn ene nile sn nm) 
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Section 136. It is the order of the Dis« 
trict Court to which it is subordinate 
that gives it jurisdiction to give effect 
to the order of attachment made by an- 
other Court. AIR 1968 Puni 461 and 
AIR 1963 All 320 & AIR 1951 Madh Bha 82 
and AIR- 1937 Pat 603, Rel. on; AIR 
1952 Trav Co 159 (FB) and AIR 1963 Ker 
193, Dissent. from. (Paras 6, 8, 9) 
Cases Referred: Chronological Paras 


AIR 1968 Punj 461 = 70 Pun LR 


467, Bhagwan Das Pribhdas v, - 
= Santokh Singh Saran Singh 9 
AIR 1963 All 320 `= 1963 All LJ 

204, Haji Rahim Bux and Sons i 

v. Firm Samiullah and Sons 9 


AIR 1963 Ker 193 = 1962 Ker LT 
630, Mookan Ouseph Thama- 
kutty v. Puramundekat Padin= 
jore Madathil Nanu 5 
AIR 1952 Trav Co 159 = 1952 Ker 
LT 116 (FB). Mariamma Mathew . 
v. Ittop Poulo 9 
AIR 1951 Madh Bha 82, Ramesh= 
war Dayal Ramswaroop v, E 
Bheemsen Dulchand 9 
AIR 1937 Pat 603 = 1938 Pat WN : 
97. Bansropan Singh v. Emperor 9 
C. M. Desai, for Appellant; S. D. 
Chattre. for Respondents. 


JUDGMENT :— This appeal is by 
one Shidramappa Ayyappagouda Patil 
against the decree passed by the Civil 
Judge at Bijapur in R, A. No. 151 of 
1966 confirming the decree passed by 
the Munsiff at Muddebihal in Darkhast 
No, 110 of 1961. One Parasuramasing 
Karaksing Rajput, respondent No. 1 
herein instituted a ‘Civil Suit No, 166 
of 1354 to recover a certain sum of 
money from respondent No, 2 Chanbas- 
appa Subbappa Patil. That suit was in- 
stituted in the Court of the Civil Judge 
Junior Division, Bijapur. Respondent 
No, 1 obtained an order of attachment 
before judgment in respect of the pro- 
perty in question from the Civil Judge 
Junior Division. Bijapur on the 9th of 
August, 1954. As the property belong- 
ing to respondent No, 2 was situate 
within the jurisdiction of the Court 
of the Civil Judge Junior Division,- 
Muddebihal, appropriate steps had to be 
taken for effecting the attachment 
ordered by the Civil Judge Junior Divi- 
sion, Bijapur by his order dated the 9th 
of August 1954 as per the provisions of 
Section 136 of the Code of Civil Proce- 

ure, 


But it appears that the . procedure 
prescribed under Section 136 of the Code 
of Civil Procedure was not strictly fol- 
lowed in this case and that the Civil 
Judge Junior Division, Bijapur did not 
send the order of attachment made by 

m to send the order of attachment 
made by him to the District Court, Bija- 
pur as required by Section 136 of the 
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Code of Civil Procedure. Instead, the 
Jearned Civil Judge Junior Division, 
Bijapur sent the order of attachment 
for being given effect to, directly to_the 
Court of the Civil Judge, J unior Divi- 
sion, Muddebihal. It appears that the 


learned Civil Judge, Junior Division, 
Muddebihal within whose jurisdiction 


the property was situate. made the at- 
tachment as per the order of attachment 
dated the 9th of August, 1954 passed by 
the Civil J udge, Junior Division, Pan 
pur. 


After obtaining the decree, respon< 
dent No. 1 sought to bring the property 
attached ‘to sale in execution of the de= 
cree obtained by him. The decree pass- 
ed by the Court at Bijapur was got 
transferred to the Court of the Munsiff 
at Muddebihal for the purpose of execu~ 
tion. During the pendency of the ex- 
ecution proceedings, the present appel- 
lant Shidramappa Ayyappagouda Patil 
submitted a petition to the executing 
Court and inter alia contended that the 
decree-holder is not entitled to proceed 
against the property in question, as the 
suit property does not belong to the 
fudgment-debtor but belongs to him, 
His contention was that he purchased the 
property in question under a sale deed 
dated the 21st day of March, 1959 ex 
erui by the OERI in his 

vour. 


But It was contended on behalf of 
the decree-holder that the sale in fav- 


our of Shidramappa Ayyappagouda Patil fn 


is void under Section 64 of the Code of 
Civil Procedure as the same was effect- 
ed after the property was attached at 


the instance of the decree-holder Para- - 


suramsingh Karaksingh Rajput. the 
original plaintiff. The appellant Shidram-~ 
appa <Ayyappagouda Patil contended 
that the decree-holder cannot place any 
reliance on Section 64 of the Code of 
Civil Procedure. as there was no valid 
attachment of the property on the date 
on which he purchased the same, name 
ly. on the 21st of March, 1959. 


2. The executing Court overruled 
the objections of the appellant and direct- 
ed the execution to proceed. The said 
decision has been affirmed by the learn- 
ed Civil Judge, Bijapur in R, A. No. 151 
of 1966. Hence this Execution second 
‘ appeal by ` Shidramappa Ayyappagouda 
Patil, Judgment debtor No, 2, 


3. The only point for consideras 
tion in the appeal is, as to whether 
there was a valid. and subsisting attach< 
ment of the property in question on 21-3 
1959. the date on which the appellant 
purchased the property in question from 
respondent No. 2. If there was a valid 


and subsisting attachment on that date 


as contended by respondent No. 1, it is 
obvious that the appellant did not ac- 
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quire any title to the property in ques- 
tion as the sale în his favour would be 
void under Sec, 64 of the Code of Civil 
Procedure, If there was no valid and 


_ subsisting attachment as contended by 


respondent No. 1 as on the 21st of March 
1959, respondent No, 1 would be entitled 
to execute the decree and proceed 
against the property in question on the 
footing that the sale in favour -of the 
appellant is void ia "Section 64 of the 
Code of Civil Procedure. i 

4. The attachment depended upon 
by the decree-holder in this case is one 
made under Order 38, Rule 5 of the Code 
of Civil Procedure. As already mention- 
ed, it is the court of the Civil Judge 


‘Junior Division, Bijapur that passed the 


order on the 9th of August, 1954 direct- 
ing the attachment before judgment of 
the property in question which was 
situate not within the local furis- 
diction of this Court but within the local 
jurisdiction of another Court in the 
same District, namely, within the ter- 
ritorial jurisdiction of the Court of the 
Civil Judge Junior Division. Muddebihal. 
In order to secure en attachment before 
judgment of the property. it is not 
enough that the -plaintiff secures an 
order from the Court for attachment 
under Order 38, Rule 5 of the Code of 
Civil Procedure. That order has to be 
given effect to as provided by O. 38. R. 7 
of the Code of Civil Procedure which 
states that ‘save as otherwise expressly 
provided, the attachment shall be made 
1 the manner provided for the attach- 
ment of property in execution of a de- 
cree’, The procedure for attachment of 
property in the execution of a decree is 
provided under Order 21, Rule 54 of 
the Code of Civil Procedure which reads 
as follows :— 

*(1) Where the property is immov- 
able. the attachment shall be made by 
an-order of prohibiting the judgment- 


` debtor from transferring or .charging 


the property in any way, and all per- 
sons from taking any benefit from such 
transfer or charge. 
(2) The order shall be proclaimed at. 
some place on or adjacent to such pro- 
perty by beat of drum or other custo- 
mary mode, and copy of the order 
shall be affixed on a conspicuous part 
of the property and then upon a conspic- 
ous part of ‘the court-house, and also, 
where the property is land, paying reve- 
nue to the Government in the office of 
e Collector of the district in which the 
land is situate, and where the property 
is situated within the limits of a Munici- 
pality or other local authority also in 
the principal office of the said Municipa- 
lity or the local authority.” 
The attachment order under O. 38, 
R. 5 of the Code of Civil Procedure will 
therefore become complete only when 
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the same is given effect to under O. 38, 
R. 7 of the Civil P. C. If the property 
is situate within the jurisdiction of the 
Court which made the order of attach- 
ment under Order 38. Rule 5, it is the 
same court thet would give effect to 
that order under Order 38, Rule 7. But 
if the property ïs situate within the 
jurisdiction of a court other than the 
court making an order of attachment, 
the order of attachment can be given ef- 
fect to and completed only by follow- 
ing the procedure prescribed under S. 136 
of the Code of Civil Procedure, S. 136 of 
the Code of Civil Procedure may be use- 
fully extracted, which reads as follows :— 


(1) Where an application is made 
that any person shall be arrested or 
that any property shall be attached 
under any provision of this Code not 
relating to the execution of decrees. and 
such person resides or such property is 
situate outside tke local limits of the 
jurisdiction of the Court to which the 
application is made, the Court may, in 
fits discretion, issue a warrant of ar- 
rest or make an order of attachment, and 
send to the District Court within the 
local limits of whose jurisdiction such 
person. or property resides or is situate 
a copy of the warrant or order, together 
with the probable amount of the costs 
of the arrest or attachment. 


(2) The District Court shall, on re~ 
ceipt of such copy and amount, cause 
the arrest or attachment to be made by 
its own officers, or by a Court subordi- 
nate to itself, and shall inform the Court 
which issued or made such warrant or 
order of the arrest or attachment. 


(3) The Court making an arresi 
under this section shall send the per- 
son arrested to the Court by which the 
warrant of arrest was issued, unless he 
shows cause to the satisfaction of the 
former Court why he should not be senf 


to the latter Court, or unless he fur- í 


nishes sufficient -security for his ap- 
pearance before fhe latter Court or for 
satisfying any decree that may be pass- 
ed against him by that Court. in either 
of which cases the Court making the 
arrest shall release him. 


(4) Where a person fo be arrested 
or movable property to be attached 
under this section is within the local 
limits of the ordinary original civil 
jurisdiction of the High Court of Judica- 
ture at Fort William in Bengal or at 
Madras or at Bombay, the copy of the 
warrant of arrest or of the order of at- 
tachment, and tke probable amount of 
the costs of the arrest or attachment, 
shall be sent to the Court of Small 
Causes of Calcutta. Madras or Bombay, 
as the case may be. and that Court, on 
receipt of the ccpy and amount, shall 
proceed as if it were the District Court.” 


A.L R. 

5. Though the side note of Sec- 
tion, 136 of the Code of Civil Procedure, 
prescribes the procedure where a per- 
son to be arrested or property to be 
attached is outside the District as point- 
ed out by Sri Chattre, learned counsel 
for respondent No. 1. it is clear from 
the reading of the section that the pro- 
cedure prescribed in Section 136 of the 
Code of Civil Procedure has to be fol 
lowed in all cases where the property. 
sought to be attached is situate outside 
the local limits of the jurisdiction of the 
Couri which made the order of attach~ 
ment. If the property is situate out- 
side the local limits of the jurisdiction 
of the Court which made the order of 
attachment, that Court is required . to 
send to the District Court within the 
local limits of whose jurisdiction the 
property is situate, a copy of the order 
of attachment together with the probable 
amount of costs of attachment. On re= 
ceipt of the same, the District Courf 
can cause the attachment to be made by 
its Officers or by a Court subordinate 
to itself. It is thereafter the duty of 
the District Court to inform the Cour? 
which made the order of attachment 
about the steps taken for giving effeci 
to the order of attachment. 


It was urged by Sri Chattre, learn= 
ed counsel for respondent No, 1 that 
failure to abide strictly by the pravi- 
sions of Section 136 of the Code of Civil 
Procedure cannot vitiate the attachment 
made dy the Court within whose juris- 
diction the property ordered to be at- 
tached is situate. He submitted that the 
jurisdiction to make the order of attach- 
ment as well as to raise the same vest 
only with the Court where the suit was 
instituted though the property sought 


to be attached was situate outside the 
local limits of that Court. He there- 


fore, submitted that the Court within 
whose jurisdiction the property sought 
to be attached is situate only gives ef- 
fect to the order of attachment made by 
a competent Court. In other words, Sri 
Chatire’s submission is that the matter 
pertaining to giving effect to the order of 
attachment pertains only to the procedural 
aspect whereas essential matters pertain- 
ing to tae’ passing of the order of at- 
tachment as well as the raising of the 
same vest only with the Court where 
the suit is instituted. 

6. I find it difficult to accept 
the contention of Sri Chattre that Sec- 
tion 136 of the Code of Civil Procedure 
only desls with the procedural matter 
and that therefore any breach of the 
same does not render the attachment 
incomplete or invalid. In my opinion, 
fn order to complete an attachment 
which is sought by a party. the giving 
effect to the order of attachment is as 
importan; as the making of an order of 
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attachmenf. The giving effect of the 
order of attachment under Section 136 
of the Code of Civil Procedure is to give 
notice £0 the public at large that the 
property has been attached and that 
anyone who deals with the property, 
does so at his own risk, 


It is ere: that the giving ef- 
fect to the order of attachment under 
Order 21. Rule 54 of the Code of Civil 
Procedure is as much important as the 


making of the order of attachment 
under Order 38, Rule 5. But for the 
provisions of Section 136, the Court 


within whose jurisdiction the property 
is situate would not have any compe- 
tence to effect the attachment under 
Order 21, Rule 54 of the Code of Civil 
Procedure in pursuance of an order 
made by another Court. The Court 
which makes the order of attachment 
would ordinarily have jurisdiction and 
competence to give effect to the same 
under Order 21. Rule 54 of the Code 
of Civil Procedure. Jt cannot give ef- 
fect to the same if the property is noft 
situate within its local jurisdiction. 


_ _Similerly, the Court within whose 
jurisdiction the property is situate will 
have ordinarily no competence toa give 
effect to an order of attachment unless 
it itself has in a suit pending before it 
made an order of attachment. The 
court within whose jurisdiction the pro- 
perty is situate will therefore acquire 
jurisdiction to effect attachment order- 
ed by another Court by virtue of the 
provisions of Section 136 of the Code 
of Civil Procedure. I am. therefore, of 
the opinion that Section 136 of the Code 
of Civil Procedure is one which really 
confers jurisdiction on a Court which 
has “not made an order of attachment, 
to give effect to the order of attachment 
made by another Court, Non-compli- 
ance with the provisions of Section 136 
of the Code of Civil Procedure would 
therefore. vitiate the attachment effect- 
ed and render: the same invalid in law. 


7: The Court which makes an 
order of attachment in respect of a pro- 
perty situate outside its jurisdiction is 
required by Section 136 of the Code of 
Civil Procedure to send the order of at- 
tachment and the costs along with it for 
giving effect to the same to the District 
Court within whose jurisdiction the 
property is situate. Once the order of 
attachment and the costs are received 
by the District Court, the District Court 
can cause attachment to be made by 
its own officers or by a court subordi- 
nate to itself. The courts subordinate 
to the District Court will not get juris- 
diction to make the attachment ordered 
by another court unless the District 
Court. to which it is subordinate, directs 
it to give effect to the same under Sec- 


S. A. Patil v. P. K. Rajput (V. S. Malimath J.} 


Prs. 6-9] Mys. 85 


tion 136 of the Code of Civil Procedure, 
It is the order of the District Court to 


‘which it is subordinate that gives it 


jurisdiction to give effect to the order 
of attachment made by another Court. 


8. In this ` case the Court of the 
Civil Judge Junior Division, Bijapur 
which made the order of attachment 
under Order 38, Rule 5 of the Code of 
Civil Procedure, did not as required by 
clause (1) of Section 136, forward the 
copy o? the order and the costs for 
making the attachment to the District 
Court at Bijapur. Instead, it directly 
forwarded the same to the Court of the 


. Civil Judge Junior Division, Muddebithal 


within whose jurisdiction the property 
is situete in order to make the attach- 
ment. The Court of the Civil Judge 
Junior Division, Muddebihal made the 
attachment as per the provisions of 
Order XXI, Rule 54 of the Code of 


. Civil Procedure not on the basis of any 


order made by the District Court as 
required under Section 136 (1). but on 
the basis of a request directly made by 
another Court for that purpose. As the 
Court of the Civil Judge Junior Divi- 
sion, Muddebihal made the attachment 
ordered by the Court of the Civil Judge, 
Junior Division, Bijapur without itself 
being directed to do so by the District 
Court of Bijapur. the attachment made 
by the Court of the Civil Judge. Junior 
Division, Muddebihal is invalid and in- 
operative, 

9. The consensus of judicial opi- 
nion in India in this behalf appears to 
be in consonance with the view which 
I have taken. as can be seen from the 
decisions of the various High Courts, 
namely. AIR 1968 Punj 461 (Bhagwan 
Das Pribhdas v. Santokh Singh Saran 
Singh); AIR 1963 All 320 (Haji Rahim 
Bux & Sons v. Firm Samiullah and 
Sons); AIR 1951 Madh Bha 82 (Rame- 
shwaradayal Ramswaroop v. Bheemsen 
Dulchand) and AIR 1937 Pat 603; (Ban- 
sropan Singh v. Emperor). Sri Chattre, 
the learned counsel for respondent No. 1 
has pressed into service the decision of 
the High Court of Travancore-Cochin in 
AIR 1952 Trav Co 159 (FB) between 
Mariamma Mathew v. Ittop Poulo and 
the decision of the Kerala High Court in 
AIR 1963 Ker 193 between Mookan 
Ouseph Thomakutty v, Puramundekat 
Padiniare Madathil Nanu which follow- 
ed the earlier decision of the Travan- 
core-Cochin High Court. The view 
taken by the High Court of Travancore- 
Cochin as well as the Kerala High Court 
in the aforesaid two decisions is that 
the giving effect to the order of attach- 
ment is only a procedural matter and 
that therefore Section 136 of the Code 
of Civil Procedure should not be regard- 
ed as a provision conferring jurisdiction 
on another Court in giving effect 
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to the order >f attachment. I have 
already discussed the relevant provi- 
sions of the Code of Civil Procedure and 
recorded my reasons to show that Sec- 
tion. 136 of the Code of Civil Procedure 
is one which provided for conferring 
jurisdiction on Court to give effect to 
the order of attachment made by an- 
other Court; which, jurisdiction it does 
not otherwise possess. With great res- 
pect, I find unable to agree with the 
view taken in those two decisions that 
Section 136 of the Code of Civil Proce- 
dure deals only with the procedural as- 
pect and that any irregularity in fellow- 
ing the same do2s not vitiate the attach- 
ment made, 


10. For the reasons stated above, 
this appeal is alowed and the judgments 
‘and decrees passed by the Courts below 
ere set aside. As the attachmen; de- 


pended upon by respondent No, 1 is in~. 


valid and inoperative in law, the sale 
in favour of the appellant brought about 
by the sale deed dated 21st March 1959 
is not void under Section 64 of the. Code 
of Civil Procedure, Respondent No, 1 
is therefore not entitled to proceed 
against the proverty purchased by the 
appellant. Hence the execution peti- 
tion filed by respondent No. 1 has to be 
dismissed. J4 is accordingly dismissed. 
In the circumstances of the case. par- 
ties shall bear their own costs. 

Appeal allowed. 
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L. I. C, of India v, B, R. Honnappa a 


A.LE. . 


M. COhinnaswamy. for Appellant 
B. S. Puttasiddiah (for No. 1) in E. F. A. 
No. 19 of 1969 and P. R. Srinivasan (for 
No. 2) in E. F. A. No. 33 of 1969. for 
Respondents. ' 

VENKATARAMIAH, J.:— The Life 
Insurance Corporation of India is the ap- 
pellant in both these appeals which are 
filed against the orders of the Civil 
Judge, Bangalore. The appellant filed 
two execution petitions before the lower 
Court for realising the decretal amounts 
due under two separate mortgage decrees 
against two different sets of judgment- 
debtors, and in both the cases the lower 
Court held that the decrees had been 
satisfied. Aggrieved by the orders of the 
lower Court, the appellant has filed 
these appeals. Since the question of law 
raised in both these cases is common. we 
find it convenient to dispose of these ap- 
peals by this common judgment. 

2. The question of law involved 
in these two appeals relates to the mode 
of appropriation of payments made by 
the judgment-debtors. The contention of 
the judgment-debtors is that if adjust- 
ment is made after allowing counter- 
interest at the rate prescribed by the 
decree on all the sums paid by them 
from time to time. the decrees in both 
the cass must be held to have been 
fully satisfied. Agreeing with the above 
contention of the judgment-debtors, the 
Court below has held that the decrees in 
question are fully satisfied. 

3. Sri M. Chinnaswamy, the learn« 
ed counsel for the appellant, contends 
that the orders of the Court below are 
erroneous and that if calculation is made 
by first appropriating the sums paid by 
the judgment-debtors towards interest 
and costs payable under the decrees and 
the balance towards the principal 
amounts due under the decrees and in-~ 
terest is calculated only on the outstand~ 
ing principal after each adjustment. the 
judgment-debtors would still be liable to 
pay a certain amount in each case. In 
support of his case, Sri Chinnaswamy 
relied upon the decision in Meghraj v. 
Mst. Bayabai, AIR 1970 SC 161 and the 
decision of this Court in Life Insurance 
Corporation of India v. Manager Patel 
Nanjunda Setty, E. S. A. No, 81 of 1967 
decided on 17-9-1970 (Mys). In Maghraj’s 
ease, AIR 1970 SC 161 the Supreme 
Court held that the normal rule in 
the case of a debt due with inte- 
rest was that any payment made 
by the debtor was in the first instance 
to be applied towards the satisfaction of 
interest and thereafter. towards the prin- 
cipal ess there was an agreement or 
decretal order to the contrary. While 
doing so. the Supreme Court approved 
the view expressed by the Privy Coun- 
cil in Venkatadri Appa Rao v. Partha- 
sarathy Appa Rao. AIR 1922 PC 233. In 
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ined relied upon by the appellant, 
Narayana Pai, Chief Justice following 
‘the decision of the Supreme Court in 
Meghraj’s case, AIR 1970 SC 161. direct- 
ed the appropriation of sums paid by the 
fudgment-debtor towards the outstanding 
interest at the first instance. The same 
apes thas to be followed in these appeals 
S0. 

4. We are aware of the long 
standing practice in some of the subordi- 
mate Civil Courts in this State where 
calculation of the balance of decretal 
amount is made by following the method 
relied upon by the judgment-debtors. 
While the said method may not adverse- 
ly affect the decree-holder when the en- 
tire sum claimed by the decree-holder 
carried interest, the result would be dif- 
ferent when the decretal amount due in- 
cludes costs and Snag which do not 
carry interest. In the latter case, if 
calculation is made by deducting the en- 
tire decretal amount by the sums paid 
by the judgment-debtor from time to 
time with counter-irterest thereon from 
the date of each payment, it would ad- 
versely affect the decree-holder. It is to 
be seen that in that case when all the 
sums paid by the debtor would be car- 
rying counter~interest, a certain portion 
lof the decretal amount relating to costs 

and current interest would not be car- 
rying any interest at all. Hence, in order 
to avoid an incorrect result which is 
likely to ensue. the proper method that 
should be adopted is to appropriate the 
payments made by “the judgment-debtor 
first towards costs and interest payable 
under the decree and if any balance re- 
mains after such appropriation towards 
discharge of the principal amount, Since 
the lower Court has not followed the 
above method of calculation, we are of 
the opinion that the orders passed by the 
Court below in both the cases are to be 
set aside. 


5. We, therefore, set aside the 
orders of the Court below in both these 
appeals and remand the cases tothe 
Court below for fresh determination of 
the liability of the iudgment-debtors in 
accordance with the above direction. If 
on fresh calculation. the lower Court. 
finds that the judgment-debtors are still 
due under the respective decrees, it shall 
proceed to execute the decrees in ace 
cordance with law. 


6. The appeals are accordingly 
allowed. No costs. 
Appeal allowed. 
Piirnes 


AQ/AQ/A156/73/BNP 


Sumanaji (FB) Mys. 87 
AIR 1973 MYSORE 87 (V 60 C 34) 
FULL BENCH 


-© G. K. GOVINDA BHAT, 
E. S. VENKATARAMIAH AND 
H. B. DATAR., JJ. 


Shivadeviamma and others, Appel- 
fants v. Sumanaji and others, Respond- 
ents (with cross-objections). 


First Appeal No. 50 of 1965, D/~ 
4-2-1972 decided by Full Bench on order 
of reference made by Honniah and Ven- 
kataramiah. JJ.. D/- 3-11-1970, 

Index Note:—- (A) Mysore High Court 
Act (5 of 1962), S. 7 — Reference of 
questions -by Division Bench to Full 
Bench — Merits of the order of refer- 
ence can be considered by Full Bench, 


Brief Note— (A) Per Majority. 

(Œ. S. Venkataramiah, J. dissenting). The 
source of the authority to hear the 
cases which are required to be heard 
by a Full Bench is in the order of re- 
ference made by the Division Bench and 
mot in any reference by the Chief Justice 
who has merely constituted a Full Bench. 
Hence the Full Bench constituted by the 
Chief Justice has jurisdiction to say that 
the order of reference is ‘bad in law and 
it considers the merits of the reference. 
(Paras 11. 21) 


Index Note:-— (B) Mysore High 
Court Act (5 of 1962), S. 7 — Order of 
reference to Full Bench — Earlier Bench 
decision on point existing -- Propriety 
of reference, - 


Brief Note: (8B) (Per Majority, 

E. S. Venkataramiah. J. dissenting). A 
Bench of a High Court cannot make a 
reference of a question of law to a Full 
Bench when there is a direct decision 
of an earlier Division. Bench of the same 
High Court by which the later Division 
Bench is bound. unless the later Divi- 
sion Bench differs from the earlier view. 
(Para 19) 

A question of law cannot be referred 

to a Full Bench merely for the reason 
that the question raised is one of impor- 
tance. (Para 20) 
Cases Referred : Chronological Paras 


(1971) 27 STC 241 (Mys), Basarpa 
and Bros, v. Dy. Commr. of 
Commercial ties Belgaum Divi- 
sion, Dharw 20 

(1970; 1 Mys LI 43, Thippeswamy 
v. State of Mysore 20 

AIR 1968 SC 372 = (1968) 1 SCR 
455. Tribuwandas Purstottamdas 
Thakur v. Ratilal Motilal Patel A 

10. 


{1969 2 Mys LJ 377 = 17 Law Rep 


311, Amba Shedthi v. Paddakke 
Shedthi 2. 13, 15, 
18, 22, 29, 31 


88 Mys. [Prs. 1-4] 
AIR 1966 All 78 = 1965 All LJ 
862 pia State of U. P. v. Firm 


Deo Dutt 21, 30 
a Bae LJ 633, Mallawwa v. yaa 


AIR 1965 Mys 170 = (1964) 2 Mon 
LJ 470, Bhuvaneswariah v, State 


of Mysore ; 
AIR 1963 SC I = (1963) 3 SCR 


22. R, Viswanathan v. Syed Abdul 


Wajid 28 
AIR 1952 SC 83 = (1962) 2 SCR 

558, Jaisri Sabu v. Rajdewan | 

Dubey 4, 29 


AIR 1962 Mys 269 = 1962 Mys LJ 
(Supp) 442, D. H. Nazareth v. 
Second Gift Tax. Officer South 

_ Kanara 20 

AIR 1956 Nag 115 = TLR (1956) 

Nag 630, Gourishankar v. Raja 
Azamshah 

AIR 1955 Andh 215 ‘== 1955 Andh 
WR 271, Virayya v. Venkata 
Subbayya 


AIR 1947 Nag 48 = 1946 Nag LJ 
544, Narayan Ramchand v. Gokul- _ 
das Bholadas m4 
AIR 1943 Nag 340 = 1943 Nag LJ 
596 Bilimoria v. Central 


Bank ia 4, 14 
ATR 1942 Nag 103 = ILR (1942) 
Nag 349, Vinayakrao v. Bhondu 4 


B. P. Holla, for Appellants: K. R. 
Karanth and K. R. D. Karanth, for Res- 
pondents Nos. 1. 4 and 5. 


_ GOVINDA BHAT, J.:— Under Sec- 
tion 7 of the Mysore High Court Act, 
1961 (hereinafter called ‘the Act’) a Bench 
consisting of Honniah and Venkata- 
ramiah, JJ., by srder dated November 


14, 29 


3. 1970. referred to a Full Bench the. 


following questions of law:— 


(1) Does Section 14 (1) of the Hindu 
Succession Act, 1956, apply to the case 
of life interest acquired before or after 
the commencemen: of the said Act, under 
Sections 35 and 36 of the Madras Aliya- 
santhana Act, 1949 (Madras Act No. IX 
of 1949). by a female who has completed 
fifty years of age fa Nissanthathi Kavaru) 
and possessed by her and does such 
female hold such property absolutely 
and not as a holder of a life interest? 


(2) Are provisions of S. 36 (3), (4) 
and (5) of Madras Aliyasanthana Act 
1949 (Madras Act IX of 1949), inconsis- 
tent with Section 14 (1) of the Hindu 
Succession Act, 1956, in so far as they 
relate to females governed by Allyasan- 
thana Law and do those provisions cease 
to apply to such females even though 
they may have ccmpleted fifty vears of 
age-by virtue of Section 4 of the Hindu 
Succession Act, 1056? 


(3) Has a female, governed by Aliya- 
santhana Lew who has completed fifty 
years of age. the power to bequeath 
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under a will her divided interest In the 
property acquired by her at a partition 
under Section 35 of the Madras Aliya- 
vie ahs Act, 1949 (Madras Act IX of 


2. On the questions referred, 
there is a decision of a Division Bench 
of this Court of which I was a member, 
The said decision, Amba Shedthi v. 
Paddakke Shedthi reported in (1969) 2 
Mys LJ 377, decided on 12th September 
1968 wag brought to the notice of the 
Bench consisting of Honniah and Venkata- 
ramiah, JJ. and was noticed by them. 
But they referred, the questions of law 
concluded by the decision of an earlier 
Division Bench on the grounds which 
may be stated in their own words? 


“We find that the several questions 
argued before us have not been examined 
in the decision in Amba Shedthi’s case. 
We. therefore, feel that the question 
decided in that case requires to be recon- 
in view of 
the decision of this Court in Mallawwa 
v. Kallappa. (1966) 2 Mys LJ 633 men- 
tioned earlier and the two decisions of 
the Supreme Court referred to above. 
Having regard to the importance of the 
questions involved, we think that this is 
a fit case to be decided by a Full Bench.” 


3. The Division Bench is the final 
Court of appeal in an Indian High Court, 
unless the case is referred to a Full 
Bench, and one Division Bench should 
regard itself bound by the decision of 
another Division Bench on a question of 
law. If the Division Bench does nof 
accept as correct the decision on a ques- 
tion of law of an earlier Division Bench, 
the only right and proper course to adopt 
is to refer the matter to a Full Bench, 
for which Section 7 D provides. It is 
the uniform practice in all the High 
Courts: ir. India that when one Division 
Bench ditfers from an earlier view on a 
question of law of another Division 


Bench, a reference is made to a larger 
Bench. 


4. Tt some times happens that an 


earlier decision given by a Division Bench 


is not brought to the notice of a Division 
Bench hearing the same question and a 
contrary decision is given without refer- 
ence to the earlier decision. The correct 


‘procedure to be followed when two con- 


flicting decisions of the same Court are 
placed bezore a later Bench has been dis- 
cussed in several casés. In the Patna 
High Court the practice was to follow, 
the earlier decision and not the later. In 
Virayya v., Venkata Subayya. AIR 1955 
Andh 215 at p. 217 it was held by the 
Andhra Eigh Court that ‘under the cir- 
cumstances aforesaid the Division Bench 
is free to adopt that view which is in ac-' 
cordanca with justice and legal principles 
after taking into consideration the view 
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expressed in the two conflicting Benches. 
The same is the view of the Nagpur High 
Court in Bilimoria v, Central Bank of 
India, AIR 1943 Nag 340 (FB). This was 
the State of the Jaw when the Act came 
to be enacted by the Mysore Legislature 
in the year 1961. The Supreme Court 
has resolved the conflicting decisions 
under the circumstances aforesaid in its 
decision in Jaisri Sahu v. Rajdewan 
Dubey, (1962) 2 SCR 558 at p. 568 = 
{ATR 1962 SC 83) wherein it has been 
laid down that tthe better course would 
be for the Bench hearing the case to 
refer the matter to a Full Bench in view 
of the conflicting authorities without 
taking upon itself to decide whether it 
should follow the one Bench decision or 
the other.’ i 


5. Where ft appears fo a Division 
Bench of a High Court that there are 
decisions of other High Courts in India 
which are strongly persuasive and take a 
different view from the view which pre- 
vails in thet High Court. the Division 
Bench hearing the case passes the order 
making the reference to a Full Bench. 
Vide- Tribhuvandas Purushottamdas 
Thakur v. Ratilal Motilal Patel, (1968) i 
SCR 455 = (AIR 1968 SC 372). 


6 Where ff appears to a Division 
Bench hearing the case that a question of 
law .of importance arises in the decision 
of the case on which there is no Divi- 
sion Bench decision of the same High 
Court, the Division Bench may, Wf It 
thinks fit, refer the said question of law 
to a Full Bench. 

7. What I have said above is the 
uniform practice governing in all the 
High Courts in India in the matter of 
reference of a question of law by a Divi- 
sion Bench to a Full Bench of the High 

8. -The Act makes provision for 
regulating the business and exercise of 
powers of the High Court of the State 
of Mysore in relation to the administra~ 
tion of justice and to provide for its 
furisdiction. It, inter alia. provides for 
constitution of Benches and classification 
of matters that may be heard and deter- 
mined by one Judge, by a Bench of two 
Judges and by a Full Bench. Full Bench 
has been defined to mean ‘a Bench con- 
sisting of not less than three Judges of 
the High Court’. (Section 2 (9)). Sec- 
tion 5 ‘provides that save as otherwise 
provided in the Act. all First Appeals 
shall be heard by a Bench consisting of 
not less than two Judges of the High 
Court. Section 8 provides that all Second 
Appeals shall be heard by a Single 
Judge of.the High Court. But if such 
Judge is satisfied that a substantial ques- 
tion of lew is involved in the case. or 
that in the interest of justice, the case 
is to be heard and disposed of bya 


0 eres 
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Bench of Judges, he may refer the Se- 
cond Appeal for hearing and disposal to 
such Bench. There is no provision in the 
Act for a single Judge to refer a ques- 
tion of law to a larger Bench, His 
power is to refer the Second Appeal or 
Revision. Petition, as the case may be, for 
hearing and disposal -by a Bench of 
Judges. As stated earlier the Division 
Bench is the final Court of appeal. 

9. Section 7 which provides for 
making reference to a Full Bench. does 
mot provide for the Division Bench re- 
ferring the appeal or revision, as the case 
may be. in its entirety for hearing and 
disposal to a Full Bench. What it pro- 
vides is for a Division Bench to refer to 
a Full Bench the question of law or 
usage having the force of law. Sub- 
section (2) of S. 7 provides that the deci- 
sion of the majority of Judges compris- 
ing a Full Bench of the High Court 
shall be the decision of the High Court. 


10. In the Rules of High Court, 
Madras, Appellate Side. there is Rule 6 
which empowers the Chief Justice that 
he may direct that any application, peti- 
tion, suit, appeal, or reference shall be 
heard by a Full Bench as defined in the 
said Rules. I believe there are similar 
Rules in all the Chartered High Courts 
and other High Courts in what was for- 
merly British India. In view of the ex- 
istence of such a Rule, the practice pre- 
vailing In the said High Court is that a 
Division Bench passes an order that: the 
papers be placed before the Chief Jus- 
tice of the High Court with a request to 
form a Special or Full Bench to hear 
and dispose of the case or the questions 
raised in the case. For making such a 
request to the Chief Justice no authority 
of the Constitution or of the Charter of 
the High Court is needed. Such.a Bench 
is constituted by the Chief Justice. The 
Chief Justice of a Court may. as a rule, 
out of deference to the views expressed 
by his colleagues, refer the case or the 
questions of law. But that does not 
mean. however, that the source of the 
authority is in the order of reference. 
Ng (1968) 1 SCR 455 = (ATR 1968 SC 


11. In the instané case the Divi- 
sion Bench referre@ the three questions 
of law to a Full Bench in exercise of 
the powers conferred by Section 7. I 
repeat that the source of the authority 
fs in the order of reference and not in 
any reference by the Chief Justice who 
has merely constituted a Full Bench to 
hear the cases which are required to be 
heard by a Full Bench, 


12. Section 7 of the Act which is 
the source of the authority for making the 
reference reads thus:— 

“7. Reference to Full Bench 
(1) where in any proceeding pending be- 
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fore it. any question of law or usage 
having the force of law arises. a Bench 
consisting of not less than two Judges 
of the High Court may, if it thinks fit, 
and shall. if, it differs from the view 
taken by a similar Bench of the High 
Court on the said question. refer to a 
Full Bench of the High Court the ques- 
Po of law or usage having the force of 
aw. 

(2) The decision of the majority of 
Judges comprising a Full Bench of the 
High Court shall be the decision of the 
High Court.” 


Section 7 of the Act. In my opinion, has 
merely codified the uniform practice gov~ 
erning in all the High Courts in India, 
The second part of sub-section fl) of 
S. 7 enacts the rule of practice, that if 
one Division Bench differs from the view 
taken by a similar Bench of the High 
Court on a question of law it shall refer 
to a Full Bench the said question of law 
or usage having the force of law. The 
first part of the said section, instead of 
stating all the circumstances under which 
a Division Benca may make a reference 
to a Full Bench has by employing the 
expression ‘if it thinks fit’, left the matter 
to the discretion of the Division Bench, 
Like all judicial discretions the discretion 
to make a reference in exercise af the 
power conferred by the First part o2 : sub 
section (1) of S. 7 has to be exercised in 
accordance with settled legal nolas 
governing practice in the High Court, I 
have already enumerated those princi- 
ples governing the practice. 


13. The order of reference does 
mot expressly state that it differs from 
the view taken in Amba Shedthi’s case, 
(1969) 2 Mys Li 377 which was binding 
unless en case is referred to a Full 
Bench. In the absence of conflict of 
authority. a reference, casting a doubt 
on the correctness of the reported deci- 
sion of a Division Bench of that High 
Court. without formulating a reasoned 
criticism of the view accepted therein or 
offering an alternative to it, disturbs the 
comity of the Court, That would only 
lead to an uncertainty of the law and 
with all due respect. should be avoided. 


14. In Gourishankar v. Raja 
Azamshar, AIR 1956 Nag 115 an appeal. 
came originally before a learned single 
Judge who referred the same for deci- 
sion by a Division Bench as he was not 
quite certain about the correctness of the 
decision in an earlier Bench decision of 
the same High Court. When the appeal 
came up before a Division Bench, this is 
what Hidayatullah, J. (as he then was) 
stated i 

“The correctness or otherwise of the 
decision in ‘Vinayak Rao v. Bhondu’. AIR 
1942 Nag 103 = ILR (1942) Nag 349 was 
not canvassed before us, The order of 
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reference does not indicate as fo_ which 
of the two propositions laid down in that 
decision the learned Judge was in doubt. 
Nor are we placed in possession of the 
reasons which persuaded the learned 
Judge to doubt the correctness of the 
decision of the Division Bench, lt may 
mot be out of place to mention that for 
the first proposition in AIR 1942 Nag — 
103 = ILR (1942) Nag 349 there is also 
the authority of another Division Bench 
(Pollock & Sen, JJ.) in AIR 1947 Nag 48. 


The decision of a Division Bench is 
binding on another Division Bench as 
much as- it is binding on a single Judge. 
We cannot pronounce on the correctness 
of a decision of another Division Bench. 
Had it been mecessary to reconsider 
‘Vinayak Rao v. Bhondu’. AIR 1942 Nag 
103 = ILR (1942) Nag 349 the only 
course open to us would have been, to 
make a reference again to my Lord the 
Chief Justice with a recommendation 
that the appeal be placed before a Full 
Bench, (Vide Rule 12, Chapter 1, Part I 
of the Rules of this Court and AIR 1943 
Nag 340 at pp. 342-343 (FB) ). 


It is hardly fair to the Bench called 
upon to consider the correctness of a 
decision that they should not be made 
aware of the reasons which impelled the 
referring Judge to doubt its correctness. 
We venture to state. with all due respect, 
that, in the absence of conflict of autho- 
rity. a reference, casting a doubt on the 
correctness of a reported decision of the 
Court, but not formulating a reasoned 
criticism ‘of the view accepted therein or 
offering an alternative to it, disturbs the 
comity of the Court. This would only 
lead to an uncertainty of the law and 
with all due respect should be avoided”, 
I am in respectful agreement with the 
above statement. 


15. The order of reference does 
meither state that the Bench of twa 
Judges differs from the view taken by 
the earlier Division Bench in Amba 
Shedthi’s case, (1969) 2 Mys LJ 377 nor 
do they formulate a reasoned criticism of 
the view accepted therein. They do not 
also state in express words that they 
doubt the correctness of the decision in 
Ari shedthi’s case, (1969) 2 Mys LJ 


16. The strength and efficiency of 
the judgment of a Court of appeal rests 
on the existence of the judgment of the 
lower Court. On the same reasoning, the . 
strength and efficiency of the opinion of 
a Full Bench rests on the reasoned criti- 
cism of the view accepted therein by a 
later Division Bench which makes the 
reference, 


17. The order of reference does 
not state that there are decisions of other 
High Courts in India which are strongly 
persuasive and take a different view from 
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the view which prevails in this High 
Court. It is relevant to state that peo- 
ple governed by Aliyasanthana Law are 
also found in the State of Kerala. We 
are not aware of any decision of the 


Kerala High Court taking a contrary 
view, 
18. The reason which impelled the 


Division Bench for making the reference 
is not that there is an earlier decision 
given by a Division Bench which was 
not brought to the notice of the Division 
Bench that heard and decided Amba 
Shedthi’s case. (1969) 2 Mys LJ 377. The 
decision in (1966) 2 Mys LJ 633 on which 
much reliance was placed by the learn- 
ed counsel for the appellants and which 
persuaded the Division Bench to refer 
the questions of law to Full Bench had 
no relevance to the questions of law 
taised. Amba Shedthi’s case was con- 
cerned with the properties allotted to an 
Alivasanthana female whose estate be- 
came limited as a ‘Nissanthathi Kavaru’ 
under the Madras Aliyasanthana Act, 
1949. None of the other cases referred 
to in the order of reference dealt with 
the question decided in Amba Shedthi’s 
case, 


19. The reason for making the re- 
ference appears to be that the question 
involved is one of importance and there- 
fore the learned Judges thought it a fit 
case to be decided by a Full Bench. That 
might be a valid ground if there was no 
Division Bench decision of this Court 
directly governing the case, I am not 
aware of any case reported in the Lew 


iReports where a Bench of a High Court 


makes a reference of a question of law 
to a Full Bench when there is a direct 
decision of an earlier Division Bench of 
the same High Court by which the later 
Division Bench is bound, unless the later 
Division Bench differs from the earlier 
view. 

20. tt is not the practice of this 
Court to refer a question of law to a 
Full Bench merely for the reason that 
the question raised. is one of importance. 


Tf that were so, several hundreds of cases, 


anme 


particularly in matters where the Con- 
stitutional validity of statutes of the 
Centre, or the State. are challenged and 
which naturally affect large number of 
persons in the State, ought, as a rule of 
practice. be referred to a Full Bench to 
be heard and decided. To cite a few in- 
stances in this High Court, the Mysore 
Buildings Tax Act, 1964 was challenged 
as unconstitutional in a large number of 
writ petitions. A Division Bench of this 
Court in Bhuvaneswariah v. State of 
Mysore, (1964) 2 Mys LJ 470 (AIR 
1965 Mys 170) struck down the said Act 
as unconstitutional and that decision was 
affirmed by the Supreme Court. The 
validity of the Gift Tax Act, 1958, in so 
far as it levied tax on gifts of agricul- 


— 
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tural lands was . challenged in D. H. 
Nazareth v. The Second Gift Tax Offi- 
cer, South Canara, 1962 Mys LJ (Supp) 
442 = (AIR 1962 SC 269). A Bench of 
this Court upheld that challenge and 
declared the tax as unconstitutional. The 
Mysore Agricultural Debtors’ Relief Act 
(Mysore Act 27 of 1966) was challenged 
in a large number of writ petitions in 
Writ Petition No, 1743 of 1969 ete.. be- 
fore a Division Pench of this Court in 
Thippeswamy v. State of Mysore, (1970) 
1 Mys LJ 48 and Mysore Act 27 of 1968 
was struck down as unconstitutional. The 
Central Sales Tax Act, 1956 as amended 
by Central Act 28 of 1969 was challeng- 
ed as unconstitutional by a large number 
of writ petitions before a Bench of this 
Court in Basappa & Bros. v. Dy. Commr. 
of Commercial Taxes. Belgaum Division 
I, Dharwar, (1971) 27 STC 241 (Mys). 


2i. Sri B. P. Holla, learned coun- 
sel for the appellants contended that once 
a reference is made under Section 7. the 
Full Bench constituted by the Chief Jus- 
tice has no jurisdiction to say that the 
order of reference is bad in law or to 
consider the merits of the reference. In 
support of that contention he relied on 
the decision in State of Uttar Pradesh v. 
Firm Deo Dutt, AIR 1966 All 73 (FB). 
In the said case the appeal originally 
came before a learned Single Judge and 
by an administrative order of the Chief 
Justice of the Allahabad High Court the 
appeal was posted before a Full Bench. 
As seen from paragraph 21 of the re- 
ported judgment, the administrative order 
of the Chief Justice was made under the 
Rules of the High Court of AJJahabad. 
This is what has been stated therein:~ 


“Sri S. N. Kacker. appearing in 
Special Appeals Nos. 918 and 931 con- 
tended that there is conflict between the 
two Full Bench decisions and that inany 
case referring the special appeals to a 
larger Bench was not correct or justi- 


fied. The special appeals have been re- 


ferred to this Bench by an administrg- 
tive order of the Chief Justice and it has 
no jurisdiction to consider its merits. It 
derives its jurisdiction over the special 
appeals from the order of the Chief Jus- 
tice passed under Rules of the Court, and 
it has not been alleged that it is against 
any provision of Rules of Court, The 
Chief Justice passed the order on a 
judicial order passed by a Bench, that 
to resolve the conflict between the two 
Full Bench decisions they may be re- 
ferred to a larger Bench, e.g. a Bench 
of at least five Judges. It is not open 
to any member of this Bench to ques- 
tion that order of the Division Bench, and 
I ean only express surprise at the sug- 
gestion made by counsel that he can do 
so and that this Bench can hold that the 
order passed by the Chief Justice refer- 
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ring the special appeals fo a Bench of 
five Judges was not proper or legal” 

It is obvious that there is a Rule in the 
Allahabad High Court correspondir.g to 
Rule 6 of the Rules of Practice oz the 
High Court of Madras, Appellate Side, 
That: decision has no bearing to the case 
in question, since this is a reference 
made under Section 7 of the Aci and the 
source of the authority for the reference 
is the order of the Division B=2nch. 
Therefore. the contention urged by the 
learned counsel; in my opinion, is clear- 
ly untenable. 


= 22. I do not say that the Division 
Bench which made the’reference hes no 
jurisdiction to make the reference to a 
Full Bench nor that this Full Bench can~ 
not answer the questions referred to if. 
As stated earlier. in the absence of the 
reasons for casting a doubt on the cor- 
rectness of the decision in Amba Shedthi’s 
case, (1969) 2 Mys LJ 377 or a reasoned 
criticism of the view accepted therein, I 
am of the opinion that we should refer 
the case back to the Division Bench for 
a clear order of reference in the ligant of 
re interpretation to Section 7 of the 

ct. 


DATAR, J.:— 23. T agree. 
. VENKATARAMIAH, Ju:-—~ 24. ji 
have had the advantage of going through 
the opinion of my learned brother 
Govinda Bhat. J. But I regret my in- 
ability to agrea with it. In the said 
opinion there is no doubt much to emu~ 
Tate. but a good deal to disagree. Hance, 
I am constrained’ to write a dissenting 
opinion. While doing so, I have tried to 
steer clear of the fact that I was a mem~ 
ber of the Division Bench which refer- 
red the above case for the opinion of the 
Full Bench. 


25. Under Entry 3 in List I of 
the Seventh Schedule of the Constitu- 
tion of India. the jurisdiction of the High 
Court and the respective powers of the 
Judges of the High Court in relation to 
the administration of justice can be re- 
gulated by law made by the appropriate 
State Legislature. Pursuant to the said 
power. the Mysore Legislature enected 
the Mysore High Court Act. 1961 (Mysore 
Act No. 5 of 1962) “(hereinafter referred 
to as the Act) to make provision for re~ 
gulating the business and the exercise of 
powers of this High Court in relation 
to the administration of justice anq to 
provide for its jurisdiction, Sections 4 
to 10 of the Act deal with the powers 
of the Judges of this Court. Section 4 
prescribes that where under any lav7 an 
appeal against a judgment, decree or 
order or sentence passed by, a single 
Judge of this Court in exercise of an 
original jurisdiction lies to this Court, 
then the appeal shall be heard by a 
Bench of two Judges, Section 5 deals 
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with the powers of a Division Bench. If 
states that a First appeal, criminal ap- 
peal and all cases referred to the High 
Court for confirmation of a sentence of 
death, shall be heard by a Bench con- 
sisting of not less than two Judges of 
the High Court. The proviso to thai. 
section authorises the hearing of a Cri. 
minal appeal from a judgment in which 
mo sentence of death or imprisonment for 
life or imprisonment for a period exceed 
fing seven years is passed by a Single 
Judge. Section 6 directs that all second 
appeals shall be heard by a single Judge. 
The proviso thereto authorises a single 
Judge ‘before whom a second appeal 
comes up for hearing to refer the case 
to a Bench of Judges if he is satisfied 
thet a substantial question of law is in« 
volved in the case or in the interests of 
justice the case is to be heard and dis- 
posed of by a Bench of Judges. ‘Sec- 
tion 7 to which I will have occasion to 
make reference again deals with the re- 
ference to a Full Bench. Section 8 deals 
with the power of a Single Judge to hear, 
and dispose of a revision petition either 
himself or to refer the same to a Bench, 
if he thinks fit to do so. Section 9 deals 
with the other powers of a Single Judge 
and Section 10 deals with other powers 
of a Bench of two Judges. Whenever 
a ease is disposed of by a single Judge 
or Division Bench or a Full Bench. in 
accordance with the provisions of the 
Act, it is deemed that the judgmenf 
rendered by the concerned Judge or the 
Bench, is the judgment of the High Court. 
A reading of these provisions, except in 
the case of appeals falling under Sec- 
tion 4 of the Act. does not show that a 
single Judge or a Division Bench or a 
Full Bench disposing of the cases coming 
up before them, is superior to another 
Judge or other Benches of the High 
Court. To put it in other words. a Full 
Bench cannot consider itself as exercis- 
ing powers of an appellate or revisional 
Court over a Division Bench and a Divix 
sion Bench cannot consider itself as ex- 
ercising similar appellate or revisional 
powers over a single Judge. The powers 
of a single Judge, a Division Bench and 
a Full Bench are regulated by the Acf 
and all of them are exercising the juris- 
diction vested in the High Court. , 

` 26. The question for consideration 
in this case is whether a Full Bench to 
which certain questions of law are re- 


ferred ty a Bench consisting of not less 


than two Judges. can either decline to 
answer the questions so referred or remit 
the case back to the Bench which Te- 
ferred the matter with directions. Seca 
tion 7 of the Act reads:— 

“7 Reference to Full Bench— 

(1) Where in any proceeding pend- 
ing before it. any question of law or 
usage having the force of law arises, a 
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Bench consisting of not less than two 
Judges of the High Court may, if it 
thinks fit, and. shall. if it differs from 
the view taken by a -similar Bench of 
i Court on the said question, 
refer to a Full Bench of the High Court 
on the said question. refer to a Full 
Bench of the High Court the question 
of law or usage having the force of law. 
(2) The decision of the majority of 
Judges comprising a Full Bench of the 
High Court shall be the decision of the 
High Court.” 
What follows from a true construction 
of the said section is (i) that a Bench 
consisting of not less than two Judges 
of the High Court may, if it thinks fit, 


refer any question of law or usage hav l 


fing the force of law. which arises for 
decision in a case before it, for the 
opinion of a Full Bench. and (ii) that 
when the Bench consisting of not less 
than two Judges differs from the view 
taken by a similar Bench of the High 
Court on the said question of law. it shall 
refer the question to a Full Bench for 
its opinion. Whereas the second limb of 
Section 7 (1) is obligatory, the first limb 
of Section 7 (1) leaves it to the discre- 
tion of the Bench either to refer the 
matter to a Full Bench or not. The only 
limitation placed on the exercise of the 
power under the first limb of Sec. 7 (1) 
is that the Bench may refer a question 
of law to a Full Bench if it fit. 
Sub-section (2) of S. 7 states that the 
decision of the majority of the Judges 
comprising the Full Bench of the High 
Court shall be the decision of the High 
Court. Hence, when once a Division 
Bench refers a question of law to the 
decision of a Full Bench, it becomes 
functus officio in so far as the question 
of law referred to the Full Bench is con- 
cerned and the decision of the majority 
of Judges comprising the Full Bench 
alone would be the decision of the High 
Court. The Full Bench which is con« 
stituted by the Chief Justice for the pur- 
pose of hearing a case referred to it, is 
therefore bound: to hear the case and 
render its decision on the question of 
law referred to it. It cannot, for I do 
not find necessary words in Section 7 to 
take a contrary view, refer back the case 
to the Bench which referred the question, 
to write an order of reference in a dif- 
ferent way or to consider the matter 
afresh. l 


27. The above appears to be the 
true meaning of S. 7 when the meaning 
of a statutory provision is quite clear and 
unambiguous, it would not be right to 
refer to the history of the law contain- 
ed in the said provision and to interpret 
it in the light of its historical background. 
In the Mysore High Court Act of 1884, 
there was a corresponding provision with 

regard to the constitution of a Full 
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Bench. Sub-sections (2) and (3) of S, 15 
of that Act provided that any Bench of 
Judges of the High Court may refer to 
a Full Bench of the said Court any ques- 
tion of law or usage having the force 
of law. the construction of any docu- 
ment or admissibility of any evidence in 
any proceeding pending before it and 
that on such reference the decision given 
by the majority of Judges comprising 
any Full Bench of the High Court or 
other Bench of the High Court consist-~ 
ing of not less than three Judges shall 
be the decision of the High Court. It 
is therefore to be seen that even the 
words “if it thinks fit” appearing in Sec- 
tion 7 (1) of the Act were not there in 
sub-section (2) of S. 15 of the Mysore 
High Court Act, ‘1884. Thet does 
not however mean that the power to 
refer a case to a Full Bench is exercis- 
able by a Bench in an arbitrary way. 
There is an inherent limitation on the 
exercise of that, because an order of re~ 
ference is to be passed by Judges who 
are not expected to conduct themselves 
in an arbitrary way while administering 
justice. But when once the question is 
referred to a Full Bench, even if there 
is any irregularity in the order of re« 
ference made by a Bench, unless it is 
likely to result in grave injustice to the 
parties or is likely to amount to a viol- 
ent disobedience of the law, it may nof 
be correct for the Full Bench to refuse 
to answer the question referred to it. 

25. In a case which went up in 
appeal from this Court, that is. in R. 
Viswanathan v. Syed Abdul Wajid, AIR 
1963 SC 1 when ʻa contention was raised 
regarding certain irregularity in the 
order of reference to a Full Bench, the 
Supreme Court after construing the pro- 
visions of the High Court Act which 
were in force at that time observed that 
even though there was a procedural] ir- 
regularity in making a reference, it did 
not affect the competence of the Ful. 
Bench to hear the reference under Sec- 
tion 15 (3). The Supreme Court decided 
the asove case on the basis of the statu- 
tory provision governing the question buf 
moc the practice prevailing in other 
courts. 


29. I have gone through the deci- 
sions referred to in the opinion of my 
learned brother. In AIR 1968 SC 372 = 
(1968) 1 SCR 455, the court observed as 
follows: 


“When it appears to a single Judge 
Or a Division Bench that there are con- 
flicting decisions of the same Court, or 
there are decisions of other High Courts 
in India which are strongly persuasive 
end take a different view from the view 
which prevails -in his or their High 
Court. or that a question of law of im- 
portance arises in the trial of a case. the 
Judge or the Bench passes an order that 
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the papers be placed before the Chief 
Justice of the High Court with a request 
to form a special or Full Bench ‘to hear 
and dispose of the case or the questions 
raised in the case......... äi 


The above pronouncement appears to 
have been made 2n the basis of the long 
standing practice in the Courts in India. 
It is to be seen therefrom that one of 
the grounds on which a quesiion can 
be referred to a larger Bench is that a 
question of law of importance arises for 
decision’ in a case. In the instant case, 
a perusal of the order of reference 
clearly shows that the Division Bench 
which mage the order of reference was 
nat prepared to dispose of the case on 
the basis of the decision of this Court 
in (1969) 2 Mys LJ 377%. That appears 
to be so from the following extract of 
‘the order of reference :— 


‘Tt is no doubt true that the con- 
tention of the I defendant is opposed to 
the view of this Court expressed in the 
decision reported in (1969) 2 Mys LJ 
377. In that case, this Court held that 
the Parliament never intended to apply 
Section 14 of the Act to Aliyasanthana 
females who were Nissanthathi Kava- 
rus. but that provision only applied to 
those estates which were commonly 
known as Hindu Woman’s estate or 
Hindu Widow’s estate prior to the enact- 
ment of the Act. If that be so. there 
is no difficulty in holding that the I de« 
fendant’s contention is not tenable.” _ 
After referring to some decisions which 


were cited before the Division Bench, f8 - 


proceeded to observe as follows:— 
“We find that the several questions 
argued before us have actually been 
examined in the decision in Amba She- 
dthi’s case. We, therefore, feel tha 
the question decided in- that case Tre- 
quires to be reconsidered by a larger 
Bench, in view of the decision of i 
Court in (1966) 2 Mys LJ 633 mention- 
ed earlier and the two decisions of the 
Supreme Court referred to above. Hav- 
ing regard to the importance of the 
question involved, we think that this is 
a fit case to be decided by a Full Bench.” 
I do not find any irregularity 
above order of reference. It satisfies all 
the requirements of Stction 7 (1) of the 
Act. The only ground on which the 
correctness of the order of reference is 
assailed is that the order of reference 
does not contain the reasons for dis- 
agreeing from the view taken in Amba 
Shedthi’s case. In support of the above 
view, a decision of the Nagpur High 
Court in AIR 1956 Nag 115 is relied 
on. It is no doubt true that in the 
course of the said decision, Hidayatul- 
lah. J. (as he then was) observed that 
it was hardly fair to the Bench called 
upon to consider the correctness of a 
decision that they should mot be made 
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aware of the reasons which Impelled the 
referring Judge to doubt its correct- 
ness. But that was not a case in which 
a Full Bench declined to answer the 
question on the ground that reasons had 
mot been given by the Bench which re 
ferred the case, The next decision re- 
lied upon is in (1962) 2 SCR 558 = (AIR 
1962 SC 83). In that case the Supreme 
Court observed that when a Bench of 
the High Court gave a decision on a 
question of law. it should in general be 
followed by other Benches unless they 
have reasons to differ from it, in which 
case the proper course to adopt would 
be to refer the question for the deci- 
sion of a Full Bench. The above obser- 
vation was made by the Supreme Cour? 
when it was considering the question 
relating ‘to the practice to be followed 
when there was a conflict among the 
decisions of the Benches of the same | 
High Court. It was not dealing with 
a case in which the question had been 
raised in the present form. The other 
decisions referred to in the course of 
the opinion of my learned brother also 
do not deal with the question in the 
form in which it is raised in this case. 
In none of the cases either cited at the 
Bar or referred to in the opinion of my 
learned brother, a Full Bench to‘ which 
a question of law was referred, had de- 
clined to answer the question on the 
ground taat the order of reference was 
irregular on account of the fact that 
it did not contain the reasons for dif- 
fering for an earlier Division Bench 
decision. 


30. It may be relevant to refer 
at this stage to a decision of the High 
Court of Allahabad in State of Uttar 
Pradesh, AIR 1966 All 73 in which the 
validity of an order of reference by a 
Division Bench to a Full Bench was 
questioned before the Full Bench, when 
the case was taken up for hearing. 
Dealing with the question, Desai, C. J. 
observed as follows :— 


“Sri 5. N. Kacker, appearing in 
Special Appeals Nos, 918 and 931 con- 
tended that there is conflict between 
the two Full Bench decisions and that 
in any case referring the special appeals 
to a larger Bench was not correct or 
justified. The speciel appeals have been 
referred to this Bench by an ad- 
ministrative order of the Chief Justice 
and it has no jurisdiction to ‘consider 
its merits, It derives its jurisdiction 
over the special appeals from the order 
of the Chief Justice passed under Rules ` 
of the Court. and it has not been alleg- 
ed that it is against any provision of 
Rules of Court. The Chief Justice pass- 
ed the order on a judicial order passed 
by a Bench that to resolve the conflict 
between the two Full Bench decisions 
they may be referred to a larger Bench 
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e.g., a Bench of at least five Judges. It 
is not open to any ‘member of this 
Bench to question that order of the 
Division Bench, and I can only express 
surprise at the suggestion made by 
counsel that he can do so and that this 
Bench can hold that the order passed 
by the Chief Justice referring the spe- 
cial appeals to a Bench of five Judges 
was not proper or legal.” 

What is stated by the Allahabad High 
Court in the above case is equally ap- 
plicable in the instant case. 


31. There is one other point to 
which I would like to make reference 
at this stage. As already stated, a Divi- 


sion Bench would become functus officio. 


in so far as the question of law referred 
to a Full Bench is concerned immediate- 
ly the order of reference is made, for 
it is only the decision of the Full Bench 
on the said question that would be the 
decision of the High Court. When the 
case goes back to the concerned Divi- 
sion Bench from the Full Bench without 
the opinion of the Full Bench on the 
the question referred to it. it may 
be urged before the Division Bench 
that the Division Bench cannot deal 
With the case until the Full Bench 
has answered the question. That apart, 
having regard to the co-ordinate juris- 
diction exercised by a single Judge, a 
Division Bench and a Full Bench in re- 
gard to matters which they can decide 
under the Act, the Division Bench may 
decline to make a fresh order of refer- 
ence in accordance with the direction of 
the Full Bench calling upon the Divi- 
sion Bench to give reasons for disagree- 
ing with the view expressed in Amba 
Shedthi’s case, 
for it is only the opinion given by the 
Full Bench on the question of law re- 
ferred that is binding on the Division 


Bench and not other orders or directions: 


which the Full Bench may make. If the 
practice prevailing in this Court is of 
any use to understand the question in- 
volved in this case, it may be stated 
here that in many cases which are re- 
ferred to a Division Bench under the 
proviso to Section 6 and proviso to 
Section 8 (2) of the Act, the orders of 
reference are very short and they do 
not contain’ the questions which are re- 
quired to be decided by a Division 
Bench. The proviso to Section 6 and 
the proviso to Section 8 (2) of the Act 
are more or less couched. in the same 
language in which the first part of Sec- 
tion 7 (1) is worded. 


32. As already stated, the opinion 
expressed by my learned brother is no 
doubt worthy of emulation. It would 
be better if the order of the reference 
contains the grounds on which a Divi- 
sion Bench differs from the view ex- 
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pressed by another Division Bench. But 
it does not follow from the language 
of Section 7 (1) that if an order of re- 
ference does not contain the grounds on 
which the Bench referring the case dis- 
agrees with an earlier decision, the Full 
Bench can refuse to hear and decide the 
questions referred to it. 


33. . I am. therefore, of the opinion 
that by not answering the questions re- 
ferred to the Full Bench. the Full Bench 
would be failing to exercise the juris- 
diction vested in it under Section 7 of 
the Act. I, therefore, hold that the case 
has to be heard by the Full Bench and 
the questions referred to it. must be 
decided by the Full Bench without send- 
ing back the case to the Division Bench 
for reconsidering the matter. 

ORDER :— Per curium: 


GOVIND BHAT, J.:— 34, In view 
of the decision of the majority of Judges 
comprising the Full Bench, the matter is 
referred back to the Division Bench for 
a clear order of reference in the light 
ra interpretation to Section 7 of’ the 


Order accordingly. 
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In the matter of Canara Bank Lid. 
and another, Petitioner. 


Company Petn, No. 1 of 1972, c/w. 
C. A, 205 of 1971, D/- 25-2-1972, 


(A) Monopolies and Restrictive Trade 
Practices Act (1969). Section 23 (1) — 
When. a company is not carrying on any 
business or is not engaged in any trade 
or rendering any service, it cannot come 
within the definition of ‘undertaking’ or 
‘dominant undertaking’? so as to attract 
Section 23 (1) or Section 20 — (X-Ref: 
Sections 20, 2 (v). 2 (d)). 


Section 23 (1) deals with the amal- 
gamation or merger of an undertaking to 
which Part ‘A’ of Chapter III applies 
with any other undertaking as defined 
by the Act. It does not apply to amalga- 
mation or merger of an unde g which 
is not an ‘undertaking’ as defined in the 
Ret The dictionary meaning of the 
undertaking may be wider than the defi- 
nition of that expression under the Act. 
But for purposes of deciding whether 
Section 23 (1) is applicable to the Com- 
pany, the definition given in the Act is 
to be applied unless it is otherwise re- 
Pugnant to the context. 


Thus where the company was carry- 
ing on the business of banking until its 
entire business was taken over by the 
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Central Government by an Ordinance 
on 19-7-1969 and from that date the 
company was not carrying any business 
at all. neither Section 23 (1) nor Sec- 
tion 20 would be applicable to the com- 
pany so as to require an approval of 
the Government to the scheme of amal- 
gamation proposed by the company. 
(Para 3) 
(B) Monopolies and Restrictive Trade 
Practices Act (1969). See. 21-A — Case 
of merger or amalgamation is not cover- 
ed by Section 21 so as to require previ- 
ous peproval of the Central Govern- 
men 


The words ‘in any other manner’ ap~ 
pearing in Section 21 have to be read 
ejusdem generis with the preceding 
words, namely “issue of fresh capital” 
and “installation of new machinery or 
other equipmen:’, Even though the 
activities of a company when it either 
merges or amalgamates itself with an= 
other Company. may expand. it cannot 
be said that there is an expansion of an 
undertaking as contemplated under Sec- 
tion 21, The only cases of expansion 
where the previous approval of the 
Central Government would be necessary; 
under Section 21 are those mentioned in 
that Section and it is not correct to bring 
within its scope amalgamation or merger 
or any other kind of expansion. The 
Act is one which imposes restriction on 
the activities of a company, Therefore, 
the provisions of the Act must be given 
@ strict construction, Therefore, a 
scheme of merger or amalgamation would 
mot be violative of Section 21. since the 
Central Government had not given its 
approval to the. scheme. AIR 1972 Bom 
301, Relied on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 Bom 301 = 42 Com Cas” 

- 72. Union of India v. Tata En- 
E and Locomotive Co, ” 


S. G. Sundaraswamy, for Petitioner; 
B. Ramachandra Rao, for Central Govt. 


- ORDER :— This is a petition filed 
under Sections 3£2 and 394 of the Com- 
panies Act 1956, by Canara Bank Limit- 
ed (hereinafter referred to as the Com- 
pany) praying fcr the sanction of this 
Court to a special resolution passed by 
the Company providing for amalgama- 
tion of the Company with M/s. Lersen 
Toubro Limited. The company had 
made earlier an application under Sec- 
tion 391 of the Companies Act request- 
ing the Court to issue directions for the 
purpose of holding a meeting of the 
members of the Company to consider 
and approve the scheme providing for 
amalgamation. That on 1-10-1971 the 
said application was granted, a meeting 
of the members of the company was ac- 


In re Canara Bank Ltd, (Venkataramiah J.) 


A. J. R. 
cordingly held on 15-11-1971 and the 
report cf the Cháirman has been duly 
filed into Court. Thereafter the above 
petition was filed on 3-1-1972. The 
above matter was duly published in 
three news papers namely, Deccan 
Herald Indian Express and Nav Bha~« 
math. Sri M. Papanna, the Central Gov- 
ernment Pleader. took notice on behalf 
of the Central Government on 28-1-1972. 
He was asked to file any representation 
which the Central Government might 
make with regard to the above petition 
by 18-2-1972. The Central Government 
has filed through its Regional Director, 


Company Law Board, Madras, its rex 
presentation. ° 

2. Sri S. G, Sundaraswamy for 
the company, Sri T. V. Govindaraia 


Iyengar, for M/s. Larsen and -Toubro 
Lid.. and Sri B. Ramachandra Rao, for 
the Central Government, appeared when 
the case was heard today. The above 
petition was opposed by the Central 
Government. Two objections which 
were urged on behalf of the Central 
Government were, (i) the petition could 
mot be granted by the Court unless the 
scheme for merger or amalgamation in 
question had been approved by the 
Central Government under Sec. 23 (1) 
of the Monopolies and Restrictive Trade 
Practices Act. 1969 (hereinafter referred 
to as thea Act). and (ii) that the amalga- 
mation in question without the approval 
or sanction of the Central Government 
ee be violative of Section 21 of the 
ct. 

3. In support of the first submis- 

sion reliance was placed by Sri Rama- 


-chandra Rao on Section 23 (1) of the 


Act which reads as follows :— 


“23. Merger, Amalgamation and 
Teke Overs ' 
(1) Notwithstanding dayne con= 
tained in any other law for the time 


being in force — 

(a) no scheme of merger or emal- 
gamatiorn of an undertaking to which 
this Part applies with any other under- 


(bì no scheme of merger or amalga« 
mation of two -or more undertaking 
which would have the effect of bringing 
into existence an undertaking to which 
clause (a) or clause (b) of Section 20 
would apply, shall be sanctioned by any 
Court or be recognised for any purpose 
or be given effect to unless the scheme 
for such merger or amalgamation has 
been apvroved by the Central Govern~ 
ment under this Act.” 

It was contended that in the instant 
case, there was a merger or amalgama- 
tion of one undertaking to which 
Part ‘A’ of Chapter III of the Act ap- 
plied with another undertaking, and, 
therefore, the scheme should not be 
sanctioned by the Court in the absence 
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of the approval of the Central Govern= 
ment. On behalf of the Company I$ 
was argued that Section 23 (1) would 
not be applicable to this case since the 
amalgamation or merger was not of an 
undertaking to which Part “A” of Chap- 
ter II of the Act applied with any. 
other undertaking as defined under the 
Act. Section 20 of the Act refers to 
the undertaking to which Part ‘A’ of 
eug IH applies, The said Section 20 
reads thus:— 


20. Undertaking to which this Poi 
applies: 


This part shall apply to 
la) an undertaking if the total value 


Heenan 


(i) its own assets. or 


(ii) its own assets together with 
the assets of its inter-connected under- 
takings is not Jess than twenty crores of 
rupees, 

(b) a dominant undertaking— 

_ (i) where it is a single undertakings 
the value of its assets. or 

(ii) where it consists of more than 
one undertaking, the sum-total of the 
value of the assets of all the inter-con- 
nected undertakings constituting the 
dominant undertaking, is not less than 
one crore of rupees,” 


The expression ‘undertaking’ is defined 
by Section 2 (vy of the Act as follows:— 


$ ‘undertaking’ means an undertaking 
which is engaged in the production. 
supply, distribution or contro] of goods 
of any description Or the provision of 
service of any kind.” 
and the expression oe undertak- 
ing’ is defined by Section 2 (d) as fols 
lows :-— 

* ‘Dominant undertaking’? means an 
undertaking which either by iself onr 
along with inter-connected undertaks 

S. perenne 

(i) produces, supplies, distributes or 
otherwise controls not less than one« 
third of the total goods of any descrip- 
tion that’ are produced, supplied or dis- 
tributed in India or any substantial 
part thereof 


Provided that for the purposes of 
this clause the goods produced by an 
undertaking which does not employ ....s 


provisions of service of any kind or one 
which either by itself or along with inter- 
connected undertaking produces, sup- 
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plies, distributes or otherwise controls 
mot less than one third of the total 
goods of any description that are pro- 
duced, supplied or distributed in India 
or any substantial part thereof. The 
Company was carrying on the business 
of banking until its entire banking busi- 
ness was taken over by the Central Gov- 
ernment under the provisions of the 
Banking Companies (Acquisition and 
Transfer of Undertakings} Ordinance, 8 
of 1969 i e. 19-7-1969, It is not disput- 
ed that the Company has not been carry- 
ing on any business at all from 19-7- 
1969. In Company Petition No. 7 of 
1971. the company applied to the Court 
for confirmation of a special resolution 
passed by the Company for amending the 
object clause of its Memorandum of As- 
sociation permitting it to amalgamate it- 
self with another company carrying on 
business other than banking business 
also. This Court confirmed the said 
resolution and the order passed in that 
petition was confirmed, subject to a slight 
modification. in Original Side Appeal 
No. 2 of 1971 by this Court on 4-2-1972. 
The Company is, therefore, authorised 
to amalgamate itself with M/s. Larsen 
and Toubro Ltd. or any other company. 
In the instant case, the resolution .of the 
Company is to merge or amalgamate it- 
self with M/s. Larsen & Toubro Limited. 
It is unnecessary for the purpose of this 
case to consider whether M/s. Larsen 
and Toubro Limited is an undertaking 
within the meaning of the Act or not. 
For the purpose of this case it is enough 
if a decision is given on the question 
whether the Company is an undertaking 
or not. When once it is not disputed 


‘that the Company is not carrying on any 


business or is not engaged in any trade 
or rendering any service, then it cannot 
come within: the definition of the ex- 
pression ‘undertaking’. under the Act. It 
cannot also be a ‘dominant undertaking’. 
Hence, neither Section 20 of the Act nor 
Section 23 (1) of the Act would be ap- 
plicable to the Company. S. 23 (1) deals 
with the amalgamation or merger of an 
undertaking to which Part ‘A’ of 
Chapter HI applies with any other 
undertaking as defined by the Act. It 
does not apply to amalgamation or merger 
of an undertakinge which is not an 
‘undertaking’ as defined in the Act with 
an undertaking which falls within the 
definition of that expression in the Act. 
The dictionary meaning of the under- 
taking may be wider than the definition 
of that expression under the Act. But 
for purposes of deciding whether Sec- 
tion 23 (1) is applicable ta the Company, 
we have got to apply the definition given 
fin the Act unless it is otherwise re- 
pugnant to the context, No reason is 
given on behalf of the Central Govern-~ 


ment to apply the ordinary : dictionary, 


98 Mys. 


meaning to that expression in this case. 
The decision or this question has, there- 
fore. to rest on the definition given in 
the Act. Viewed in that way. it is very 
difficult to accede to the contention urged 
on behalf of the Central Government 
that Section 23 (1) would be applicable 
to this case. 


4. It was next contended that 
even granting that Section 23 (1) was 
not applicable, the scheme of merger or 
amalgamation In respect of which sanc- 
tion is sought offended Section 21 of the 
Act since the Centra] Government had 
not given its approval to the said 
scheme. It was argued that. Section 21 
which provided for expansion of an 
undertaking would be applicable to M/s. 
Larsen & Toubro Limited and that M/s. 
Larsen & Toubro Limited could be per- 
mitted to merge or amalgamate with 
the Company only with the previous 
approval of the Central Government. It 
may be mentioned here that M/s. Lar- 
sen & Toubro limited is not the appli- 
cant before this Court. 


5. Be that as it may, it appears 
to me that Section 21 is inapplicable to 
this case. Section 21 deals with the 
expansion of an undertaking by the 
issue of fresh capital or by the installa- 
tion of new mechinery or other equip- 
ment or in any other manner. The 
words ‘in any other manner’ have to be 
read ejusdem generis with the preced- 
ing words, namely, “issue of fresh capi- 
tal” and “installation of new machinery 
or -other equipment” appearing in Sec- 
tion 21. Even though the activities of a 
company when it either merges or amal- 
gamates itself with another Company, 
may expand, it cannot be said that there 
is an expansion of an undertaking as 
contemplated under Section 21 of the 
Act. Under Section 21 specific cases of 
expansion are dealt with and those cases 
do not include a case of merger or amal- 
gamation. The only cases of expansion 
where the previcus approval of the Cen- 
tral Government would be necessary 
under Section 21. are those mentioned in 
that section and it is not correct to bring 
within its scope amalgamation or mer- 
ger-or any other kind of expansion. The 
Act is one which imposes restriction on 
the activities of a company. Therefore, 
ithe provisions of a Act must be given 
a strict construction, I. therefore, reject 
the contention that there is going to be 
transgression of Section 21 of the Act in 

is case if the petition is granted. 

6. Similar contentions were urged 
before the High Court of Bombay in 
Union of India v. Tata Engineering and 
Locomotive Co. Ltd., 42 Com Cas 72 
= (AIR 1972 Bom 301) and the High 
Court of Bombay negatived them. That 
was a case in which the High Court of 
Bombay was concerned with a scheme 
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for amalgamation of Central Bank , of 
India Limited which was in a position 
similar to the position of the Company 
in this case with Tata Engineering and 
Locomotive Co. Ltd. That Court took 
the view that neither Section 23 (1) nor 
Sec, 21 of the Act was an impediment 
for sanctioning the resolution approv- 
ing the amalgamation of Central Bank 
of Indig Ltd. with Tata Engineering and 
Locomotive Co. Ltd. There is no other 
contention urged on behalf of the Cen- 
tral Government. There is no other op- 
position by any other persons to the 
above petition. I do not find that there. 


is any ground to refuse to sanction the ` 


scheme, All the necessary procedure 
has been followed by the Company. I; 
am satisfied that the proposed scheme 
of amalgamation is a reasonable one 
and it is in the best interests of the. 
Company and all concerned. I. there- 
fore, accord sanction te the scheme of 
amalgamation which has been unanim- 
ously approved by the members of the 
Company at the meeting. It is open to 
the Company to-.apply for further direc- 
tion. if and when necessary. 


Petition allowed. - 
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Bhimrao Gururag Deshpande and 
another. Petitioners v. Pralhad Subbarao 
ae Deshpande ana others, Respon- 
dents 


Writ Petns. Nos, 2409 and 2410 of 
1966. Di. 31-1-1972. 

Index Note :— (A) Bombay Pargana 
and Kulkarni Watans (Abolition) Act 
(60 of 1950), Section 3 (3), Proviso — All 
an one validly alienated 
under Section 5 of the Watan Act (Bom- 
bay Hereditary Offices Act 3 of 1874) 
stand reSumed from the date the Act 
came into force and they have to be re- 
manten in accordance with S. 4 of the 

c 


Brief Note:— {A) Merely because 
no provision was made in the proviso to 
Section 3 (3) of the Act regarding alie- 
nations other than one under Section 5 
of the Watan Act such other alienations 
cannot be said to be null and void so as 
to entitle the Watandar to obtain re- 
grant on the sole basis that he belongs 
to the Watan family. (1966) 2 Mys LJ 
230. Rel. on. (Para 8) 


Index Note:— (B) Bombay Pargana 
and Kulkarni Watans Abolition Act 
(60 of 1950). Section 4 — ‘Regrant’ has 
to be to the person from whom the lands 
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have been resumed — “Holder -of the 
watan” means a person who is lawfully 
in possession of watan land, whether 
such possession is actual or not. 

l (Para 9) 


Brief Note:— (B) Since the word 
‘holder’ has not been defined by the Act 
it has to BG given the meaning as given 

in Section 3 (11) of the Bombay Land 
Revenue Code. (Para 10) 


Reading so, a person who has no 
sort of subsisting interest in a watan Jand 
cannot be considered as a holder of a 
watan and such person ig not entitled to 
the regrant of the watan land; while a 
person who is in lawful possession of a 
watan land as an alienee from the watan- 
dar or as a successor-in-interest of such 
an alienee, though the alienation in his 
favour or in favour of his predecessor- 
in-interest. as the case may be, was 


prior to and not made in accordance with - 


Section 5 of the Watan Act (1874). is 
entitled to the regrant of such land 
under Section 4 of the Act. By the Act, 
the Legislature did not intend to take 
away the property lawfully vested in 
one person and give it to others. (1965) 
2 Mys LJ 685 and (1971) 2 Mys LJ 45, 
Overruled. Judgment in C, P. No. 79 of 
1961, D/- 14-11-1962 (Mys). Approved. . 
(Para 14} 
Cases Referred: Chronological Paras 


(1971) 2 Mys LJ 45, Rangacharya 
Ramacharya Joshi v. Virupax 


Karvir Kulkarni 13, 14 
{1966) 2 Mys LJ 230 = 7 Law Rep 

59 Bhimaji Mudlagiri Kul- 

karni v. Laxman Venkatesh 

Kulkarni 8 
(1965) 2 Mys LJ 685 = 4 Law Rep i 

737. Rango Annaji Desh Kul- 


ee v. Annacharya Narasimha- 
AIR 1964 SC 326 = (1964) 2 SCR 
48, Collector of South Satara v. 


an 


, 13. 14 


11, 03 


Laxman Mahadeo Deshpande 

(1962) C. P. No. 79 of 1961, D/- 
14-11-1962 (Mys) Subhadrabai 
v. Bhimabai 5,12 


V. Krishna Murthy, for Petitionersy 
R. M. Patil. for Respondent No. 1 in 
W. P. No. 2409 of 1966 and for Respon- 
dents Pe 3-A to 3-E in W. P. No. 2410 
of 1966. 


DATAR, J.:— The question that has 
been referred to the Full Bench les 
within a very narrow compass. It re- 
lates to the interpretation of the provi< 
sions of the Bombay Pargana and Kul- 
karni Watans (Abolition) Act, 1950. 
(hereinafter referred to as the Act). I 
became necessary to refer this question 
to the Full Bench because, the provi- 
sions of this Act have received two 
different interpretations which are ins 
consistent with each other. 
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2. For the purpose of a proper 
appreciation of the questions involved in 
the case, it is necessary to set out the 
few admitted facts: The lands in ques- 
tion are situated in Aralikatte, Aminab- 
havi and Karadiguddi villages in the dis- 
trict of Dharwar and formed part of a 
paragana watan of which one Nare- 
He had 
two sons by name Swamy Rao and Guru 
Rao and there was a partition between 
them in or about the year 1844. The 
lands in question were allotted to the 
share of Swamy Rao. As Swamy Rao’s 
branch became extinct. Bhima Rao and 
Rama Rao. the two sons of Guru Rao, 
became entitled to the rights in the pro- 
perties allotted to the share of Swamy 
Rao. It appears nearly 150 years back 
the properties in question were given 
away ta the respondents’ predecessors-in- 
interest for Mutalik and priestly service 
and since then the predecessors-in-title 
of the petitioners have not been in pos- 
session of the lands. However, on the 
coming into force of the Act, petitioners 
made application for regrant. The sole 
basis fcr claiming regrant of the lands 
is that they belong to the watan family 
and thus are entitled to regrant. Hav- 
ing lost their case before the Revenue - 
authorities the petitioners have filed 
these writ petitions. The case of the 
respondents in W. P. No. 2409 of 1966 
is that the two lands in question had 
been_granted by Naroswamyrao to their 
ancestors in lieu of the Mutalik service 
rendered by them. The case of the res- 
pondents in W. P. 2410 of 1966 is that 
the three other lands were given to their 
ancestors by Naroswamyrao for render- 
ing priestly service. Their case. there- | 
fore, is that they and their predecessors- . 
in-interest were in lawful possession of 
the lands in question from the-time of 
Tippu Sultan, who died in 1799, and that 
they are entitled to continue to remain 
in possession of the same. Their fur- 
ther case is that on the coming into force 
of the Act. the members of the family 
of the Watandar do not become entitled 
to the regrant of the lands which had 
been alienated long back. The claim of 
the petitioners has been negatived and 
so they have come up before this court 


with these writ petttions. 


3. The submission made on be- 
half of the petitioners before the Divi- 


‘Sion Bench was that having regard to 


the decision of this Court in Rango An- 
maji Desh Kulkarni v. Annacharya Nara- 
simhacharya, (1965) 2 Mys LJ 685 their 
claim had been improperly rejected. The 
respondents however relied upon the 
judgment in Subhadrabai v. Bhimabai, 
(C. P. No. 79 of 1961 decided on 14-11- 
1962 (Mys)). The Division Bench noticed 
the conflict of views on the question and 
was of the view that the decision in 
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Subhadrabai’ s case laid down the law 
correctly. -In these circumstances, the 
Division Bench referred the following 
two questions for answer:— 


“(i) Whether a person who has no 
sort of subsisting interest in a watan 
land can be considered as a holder of a 


watan and whether such a person is en-. 


titled to the regrant of a watan land 
under Section 4 of the Bombay Para- 
gane and Kulkarni Watans (Abolition) 
Act, 1950 ? 


(ii) Whether a person ee is In law 
ful possession of a watan land as an 
alienee from the watandar or as a suc 
cessor-in-interest of such an alienee, 
though the alienation in his favour or 
in favour of his predecessor-in-interest, 
as the case may be, was prior to and 
not:made in accordance with Section 5 
of the Watan Act (The Bombay Heredi~ 
tary Officers’ Act. 1874), is entitled to 
the regrant of such land under Section 4 
of the Bombay Paragana & Kulkarni 
Watans (Aboliticn} Act, 1950 ?” 


4. In the referring order if has 
been stated that the petitioners could 
mot evict the respondents from the pos- 
session of the lands immediately before 


the coming into force of the Act and ` 


that the possession of the respondents 
was lawful. It is also not disputed that 
over a century none of the Watandars 
had been in possession of the lands, buf 
on the other hand respondents and their 
predecessors-in-interest have all along 
been in possession of the lands. It is 
also not claimed by the petitioners that 
they had any subsisting interest in the 
lands immediately before the coming 
into force of the Abolition Act. In these 
circumstances, the question for conside- 
ration by us is whether the petitioners, 
having regard to the provisions of the 
Act, are entitled to regrant in their fav- 
our, or, whether the respondents are en= 
titled to regrant. 


5. Before we refer to the deci 
sions cited at the bar. it would be ap- 
propriate. to set out the relevant provi- 
sions of the Act and consider their ef- 
fect. Section 2 fb) defines ‘Code’ as the 
Bombay Land Revegue Code. 1879. Sec- 
tion 2 (d) defines “Kulkarni Watan” as 
a watan. appertaining to the office of a 
village accountant and includes a watan 


appertaining to the said office In respect 


of which a commutation has been effect- 
ed. Section 2 (e) defines ‘Paragana 
Watan” as a watan appertaining to the 
office of a hereditary District (Paragana) 
Officer in respect of which a commuta- 
tion settlement has been effected and 
includes the Deshpande watan of the 
Nimbayat mahal in Malegaon Taluka of 
the Nasik District and the Deshmukh 
watan of the Borapada village in the 
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Navapur Taluka of the West Khandesh . 
District. Section 2 (2) reads as under; 

“2, (2) The words and expressions 
used in this Act shall have the mean- 
ings assigned to them in the Watan Ac 
and in the Code, as the case may be, 
notwithstanding the fact that the provi-~ 
sions o2 the said Act or Code may not 
be applicable” 


Section 3 reads as under: 


“3. With effect from and on the 
appointed day, notwithstanding anything 


contained in ‘any Jaw. usage. settlement, 
grant, sanad or order 
(1) al wparagana and Kulkarni 


watans shall be deemed to have been 
abolished: 


(2) all rights fo hold office and any 
liability to render service appertaining 
to the said watans are hereby extin= 


guished; 


(3) subject fo the provisions of Sec- 
Rion 4. all watan land is hereby resum 
and shall be deemed to be subject to the 
payment of land revenue under the 
provisions of the Code and the rules 
made thereunder as if It were an uns 
alienated Jand: 


Provided that such resumption shall 
mot affect the validity of any alienation 
of such watan, land made in accordance 
with the provisions of Section 5 of the 
watan Act or the rights of an alienee 
thereof or any person claiming under or 
through him; 

(4) all incidents appertaining to the 
said wetans are hereby extinguished.” 
Section 4 reads as under: 


“4, (1) A. watan land resumed under 
the provisions of this Act shall subject 
to the provisions of Section 4-A, be re~- 
granted to the holder of the watan -to 
which it appertained. on payment of the 
occupancy price equal to twelve times 
of the amount of the full assessment of 
such land within five years from the 
date of the coming into force of this 
Act and the holder shall be deemed to 
be an occupant within the meaning of 
the Code in respect of such Jand and 
shall primarily be liable to pay land 
revenue to the State Government in ac- 
cordance with the provisions of the Code 
and the Rules made thereunder; all the 
provisions of the Code and “the rules 
relating to unalienated land shall, sub- 
fect to the provisions of this Act, apply 
to the said land: 

Provided that in respect of the 
watan land which has not been assigned 
towards the emoluments of the Officia-~ 
ter, occupancy price equal to six times 
of the amount of the full assessment of 
such land shall be paid by the holder 
of the land for its regrant: 


Provided further that if the holder 
fails to pay the occupancy price withing 
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the period of five years as provided in 

this section. he shall be deemed to be 

uneauthorisedly occupying the land and 

shall be liable to be summarily. ejected 

4 C with the provisions of the 
ode. 

(2) The occupancy of the land re- 
granted under sub-section (1) shall not 
be transferrable or partible by metes 
and bounds without the previous sanc- 
tion of the Collector and except on pay~ 
ment of such amount as the State Gov~ 
ernment may by general or special order, 
determine. 

(3) Nothing in sub-sections (1) and 
(2) shall apply to any land— 

(a) the commutation settlement in 
respect of which provides expressly that 
the land appertaining to the watan shall 
be alienable without the sanction of the 
State Government; or 


(b) which has been validly alienated 
with the sanction of the State Govern- 
ment under Section 5 of the Watan Act. 

Explanation:— For the purposes of 
this section the expression “holder” 
include: / 

(i) all persons who on the appointed 
day are the watandars of the same watan 
to which the land appertained. and 

(ii) in the case of watans the com 
mutation settlement in respect of which 
permits the transfer of the land apper- 
taining thereto, a person in whom the 
ownership of such land for the time 
being vests”. 

6. The Act was enacted to abolish 
the Paragana and Kulkarni Watans in 
the State of Bombay. In the preamble, 
it has been stated that the services ap- 
pertaining to the office of hereditary Dis- 
trict (Paragana) Officers and or the Office 
of certain hereditary village accountants 
(Kulkarnis) have ceased to be perform- 
ed. The remaining hereditary officers are 
mo longer required and therefore it was 
mecessary to pass an Act. From a perusal 
of the provisions of the Act, it is clear 
that the primary object of the Act is, 
(1) to abolish the hereditary offices and 
(2) to change the nature of tenure of the 
Jand. In the State of Bombay there were 
what were known as alienated or un- 
alienated lands. ie. ryotwari lands. Re- 
garding the lands alienated or granted, 
the State Legislature wanted to abolish 
alienations and treat them like other 
unalienated lands i.e., Ryotwari lands. 
That is why it was stated in S, 3 (3) of 
the Act that the watan lands resumed by 
the Act shall be deemed to be subject to 
the payment of land revenue under the 
provisions of the Bombay Land Revenue 
Code. This was emphasised again in Sec- 
tion 4 of the Act. After providing that 
the land shall be regranted, it was 
stated that the person to whom it is 
regranted shall be deemed to be an oc- 


cupant within the meaning of the Code, 
We are firmly of the view that by this 
Act. the Legislature did not intend to 
take away the property lawfully vested 
in one person and give it to others. 


T. Having regard to the provisions 
of Section 2 (2) of the Act. the words and 
expressions used in the Act shall have 
the same meaning assigned to them in 
the Watan Act and in the Code, notwith- 
standing the fact that the provisions of 
the said Act or Code may not be applic- 
able. From a perusal of the provisions of 
the Act, it is clear that the expression 
“holder of the watan” has not been defin- 
ed by the Act although the explanation 
to Section 4 of the Act explained that the 
expression “holder” includes g person 
who was a watandar of the same watan 
on the appointed day as also a person in 
whom the ownership of such land for 
the time being is vested. Therefore, for 
the the purpose of finding out the mean- 
ing of the word “holder” occurring in 
Section 4 of the Act. we have to look 
into the definition of the word “holder” 
in the Bombay Land Revenue Code. 
Under Section 3 (11) of the Bombay Land 
Revenue Code. it is stated as follows :— 


_ “3. In this Act. unless there be some- 
thing repugnant in the subject-matter or 
context— 

* z w z 


_ (11) “to hold Iland”. or to be a “land 
holder” or “holder” of land means to be 
lawfully in possession of land. whether 
such possession is actual or not:” 


It is in the light of the provisions enu- 
merated above that the questions raised 
have to be determined. 


8. Sri V. Krishnamurthy, learned 
counsel appearing for the petitioners, very 
strenuously urged that the only kind of 
alienations that were saved from the 
operation of the Act were the aliena- 
tions covered by the proviso to S. 3 (3) 
of the Act. He urged that the aliena- 
tions not covered by the proviso were 
ineffective and that by this Act all un- 
authorised alienations were rendered null 
and void so as to entitle the watandar 
to obtain regrant and on that basis re- 
storation of the Jands. Therefore. we 
have first to consider to what extent the 
submission of Sri Krishnamurthy can be 
acecepted. The proviso to Section 3 (3) 
of the Act clearly states that the resump- 
tion which takes effect under Sec. 3 (3) 
of the Act shall not affect the validity of 
any alienation of such watan Jand made 
in accordance with Section 5 of the Watan 
Act or the rights of an alienee thereof or 
any person claiming under through him. 
The reason for the enactment of the said 
provision is that under S. 5 of the Watan 
Act, alienations which came thereunder 
were protected and the Legislature did 
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not intend to effect such valid aliena- 
tions. That is why it was enacted that 
so far as the lands which have been 
validly alienated in accordance with Sec- 
tion 5 of the Waten Act. even though that 
Act is abolished, those lands shall not 
stand resumed. Consequently, the provi- 
sions of Section 4 of the Act re garding 
regrant do not apply. In the proviso, 







other than one covered by the proviso 
are concerned, they all stand resumed 
and regrant has to be made in accordance 
with the provisions of Section 4 of the 
Act. The proviso to the said section came 
up for consideration before this Court in 
Bhimaji Mudlagiri Kulkarni v, Laxman 
Venkatesh Kulkarni, (1966) 2 Mys LJ 230. 
Hegde, J. (as he then was) after consi- 
deration of all the aspects observed as 
follows: 


‘In view of sub-sections (1) and (2) 
of S. 3 of the Act, all Paragana and 
Kulkarni Watans are deemed to have 
been abolished and all rights to hold 
office and liability to render service ap- 
pertaining to the said watans are extin- 
guished from the date the Act came into 
force. is is true of all watans. whe- 
ther any of the waten lands had been 
validly alienated in accordance with the 
provisions in Section 5 of the Watan Act 
or not. Sub-section (3) of S. 3 of the 
Act provides that subject to the provi- 
sions of Section 4 all watan lands stand 
resumed from the date the Act came 
into force and thereafter they shall be 
deemed to be subject to payment of land 
revenue under the provisions of the 
Bombay Lend Revenue Code and the 
rules made thereunder as if they were 
unalienated lands. But the proviso to 
that sub-section takes out a portion of 
the field covered by the sub-section for 
special treatment. To that extent, the 
proviso in question is an exception to the 
orovisions contained in sub-section (3) of 
S. 3. That proviso provides that the re- 
sumption contemplated by Section 3 (3) 
shall not affect the validity of any aliena- 
tions of a watan land made in accordance 
with the provisions of Section 5 of the 
Watan Act or the rights of an alienee 
thereof or any persen claiming under 
.or through him. The resulting position 
is that the watans falling within the scope 
of the proviso though stand abolished 
and that all rights to hold office and any 
liability to render service appertaining 
to the said watans are extinguished vet 
they do not stand resumed under Sec- 
tion 3 (3). Hence in the case of watan 
lends that have been validly alienated 
under Section 5 of the Watan Act there 
is no question of any resumption. The 
alienee’s rights under law are fully pro- 
tected. In fact, under the provisions of 
the Act he had acquired better rights, 
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After the Act the lends purchased have 
ceased to be watan lands. Now they aré 
subject to the payment of land -revenue 
under the provisions of the Bombay Land 
Revenue Code and the rules made there~ 
under as if they are unalienated lands. 
This position is made further clear by 
clause (b) of sub-section (3) of S. 4 of 
the Act. Section 4 (1) provides for the 
regrant cf the lands resumed under sub- 
section (3) of S. 3. Sub-section (2) of 

. 4 imposes certain restrictions on the 
tights of the grantee. But sub-sec. (3) 
of S. 4 to the extent it is material for 
our present Purpose says that nothing 
in sub-sections (1) and (2) of S. 4 shall 
apply to any land which has been valid- 
ly alienated with the sanction of the 
State Government under Section 5 of 
the Watan Act. This provision supports 
my. earlier conclusion that the lands 
which had been validly alienated are not 
subject to resumption under sub-sec. (3) 
of S. 3. There is no provision for regrant 
of those lands. Section 4 (3) specifically 
provides that nothing in sub-sections (1) 
and (2) of S. 4.are applicable to lands 
that had been atienated with the sanc- 
tion of the State Government under Sec- 
tion 5 of the Watan Act. It is true that 
as between the language employed in 
the proviso to sub-section (3) of S. 3 and 
that employed in Clause fb} of sub-sec- 
tion (3) of S. 4 there is some difference. 
The former speaks of any alienations of 
land made in accordance with the pro- 
visions of Section 5 of the Watan Act 
whereas the latter speaks of an aliena~ 
tion validly made with the sanction of 
the State Government under Section 5 
of the Watan Act. Read by itself, Sec- 
tion 4 (3) (b) can be said to ecntemplate 
a specific sanction by the.State Govern- 
ment. Ji that proviso is interpreted in 
that manner: then there would be con- 
flict between that provision and the pro- 
viso to sub-section (3) of S. 3. Regrant 
under Section 4 can only be made of 
the resumed land. In view of the pro- 
viso to sub-section (3) of S. 3. it must 
be held that there was no resumption of 
lands validly alienated and further the 
alienee’s rights were completely protect- 
ed by that proviso, Therefore, it is rea- 
sonable to construe that all alienations 
made in accordance with the provisions 
contained in Section 5 of the Watan Act 
are valid alienations and they may be 
deemed to have been made with the sanc- 
tion of the State Government. The re- 
quired sanction is given by the legis- 
lature itself”. 


With respect we agree that this is the 
proper and correct interpretation of the 
proviso to Section 3 (3) of the Act. The 
result is that all Paragana and Kulkarni 
watan lands, other than those covered by 
the proviso are governed by the Act, and 
that all those lands stand resumed and 


1973 


they have to be regranted in accordance 
with the provisions of the Act 


9. Section 4 of the Act states that 
the lands resumed shall be regranted to 
the holder of the watan to which it ap- 
pertained, on payment of the occupancy 
price equal to twelve times of the 
amount of the full assessment of such 
land within five years from the date of 
the coming into force of the Act and the 
dena shall be deemed to be an occupant 
within the meaning of the Code. In our 
opinion the word “regrant”’ and the ex- 
pression “holder of the watan to which 
it appertained” occurring in Sec, 4 fur- 
mish the key to the solution of its true 
construction. In Websters New Inter- 
national Dictionary (Vol, 2) at page 2098, 
the meaning given to the word “regran ” 
is “A granting again. as back to a for- 
mer proprietor, or by way of renewal of 
a grant”. So the meaning of the word 
“regrant” is granting back to a former 
proprietor. The lands in question were 
not resumed from the petitioners but 
were resumed from the respondents. So 
the- grant obviously has to be to ‘the per- 
son from whom the lands have been re- 
sumed. The resumption being not from 
the petitioners. they are not entitled to 
Tegrant, as regrant has to be to the 
former proprietor. Petitioners have 
ceased to be the proprietors of the lands 
long before the resumption and the res- 
pondents are the persons who were law-~ 
fully in possession. We have already 
stated that the object of the Act was 
not to take away the property of one A 
and give it to B. The primary object 
was. as already stated, the abolition of 
the services as also the tenure of the 
land and that is why it has been em- 
|phasised that when regrant is made the 
holder shall be deemed to be as occupant 
within the meaning of the Code. 


10. It is also necessary to bear in 
mind that by Section 3 of the Act all 
the Paragana and Kulkarni watans were 
abolished; right to hold office and liabi- 
lity to render service appertaining to the 
said watans were extinguished. It is only 
by sub-section (3) of S. 3 of the Act that 
watan land was resumed, which was sub- 
ject to the. provisions of Section 4 of the 
Act. The Legislature did not intend to 
resume land from A and grant the same 
to B. That is why Section 4 of the Act 
states that the resumed land shall be 
regranted. In our opinion, the Legis- 
lature in enacting Section 4 did not in- 
tend to.deal with the watan office buf 
was only dealing with the lands that 
were held under Watan tenure. If the 
expression “holder” means 

is lawfully in- possession of the lands”, 
it would be appropriate to give the ex- 
pression the meaning “holder of the 
watan land”. Although Section. 4 (1) of 
the Act contains the expression “holder 
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words “A watan land” 


"person who. 
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of watan”, there can be little doubt that 
when the Legislature employed the ex- 
pression “holder of the watan” it had in 
its mind “the holder of a watan land”. 
That this is the true construction to be 
placed upon Section 4 (1) is clear from 
the sub-section which opens with the 
and also the fact 
that the occupancy price payable by the 
applicant for regrant is referred to as 
“twelve times of the amount of the full 
assessment of such land” Therefore, 
we have to understand the expression 
“holder of the watan” occurring in Sec- 
tion 4 (1) as teferring to the holder of 
the watan land and the word “holder” 

in Section 4 (1) has to be given the same 
meaning viz., the meaning given in Sec- 
tion 3 (11) of the Bombay Land Revenue 
Code. In our’ opinion. the expression 
“holder of the watan” occurring in Sec- 
tion 4 (1) of the Act, therefore. means a 
person who is lawfully in possession, 
whether such possession is actual or not. 
This interpretation finds further support 
from the scheme of Section 4 (1) where- 


- in it is provided that if the holder fails 


to pay the- occupancy price within the 
period of five years as provided in the 
section, he shall be deemed to be un- 
authorisedly occupying the land and shall 


be liable to be summarily ejected in ac- 


cordance with the provisions of the Code. 
The two provisos ta sub-section (1) of 
Section 4 make it abundantly clear that 
the -regrant could be made only to the 
person in possession of the Jand. Other- 
wise. there would be no meaning in the 
second proviso stating that if the holder 
fails- to pay the occupancy price within 
the stipulated period he should be deem- 
ed to be umnauthorisedly occupying the 
land and shall be liable to be summarily 
ejected in accordance with the provisions 
of the Code. There can be no eviction 
of a person who is not in possession of 
the land. It is also significant that the 
Act does not provide for the eviction of 
persons like the respondents for restora- 
tion to persons in the position of peti- 
tioners. 


11. The learned counsel for the 
petitioners, however. submitted that this 
would not be the correct view to take 
having regard to,the judgment of the 
Supreme Court in Collector of South 
Satara v. Laxman Mahadev Deshpande, 
AIR 1964 SC 326. That was a case in 
which the application was made by the 
respondent in the case for compensation 
under Section 9 of the. Act. The as- 
sessment of compensation was refused, 
but the High Court of Bombay set aside 
that order. and directed the officer to 
assess the compensation. Their Lordships 
of the Supreme Court were considering 
the interpretation of the words of Sec- 
tion 9 of the-Act. This is clear from 
the questions posed by the Court for 
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consideration in paragraph 8 of the judg- 
ment. The Court for the purpose of ap- 
preciating that contention has set out 
several provisions of the Act. Reliance 
was, however, placed upon the following 
passage : 

"The State having created the watam 
fs entitled to put an end to the watan 
Le., to cancel the watan and to resume 
the grant”. 


Tt is necessary to remember that this is. 


what is laid down in Bachharam’s case 
end that this observation was made by 
the Supreme Court while considering 
the question of the effect of Gordon 


Settlement and that is why it has been- 


further stated thet if there be mere com~ 
mutation of service. the watan office 
ordinarily survives without liability to 
perform service, and on that account the 
character of watan property still remains 
attached to the grant. But the State 
Government may abolish the office and 
release the property from its character 
as. watan property. Therefore it would 
be wholly wrong to ignore the wordings 
of the provisions of Sections 3 and 4 of 
the Act and to state that the State was 
entitled to cancel the watan and ihe same 
having been cancelled, the State intend- 
ed to grant the 
watandars and not to the persons who 


were in lawful possession of the lands. 


When the State Government has nof 
taken any action under Section 22 of the 
Watan Act and destroyed the right of 
the watandars, but made a provision for 
reprant and it is that legislative provi« 
sion. contained in Section 4 that has to 
be looked into for the purpose of bringing 
out the true intention of the Legislature 
That is why it has been stated by their 
Lordships of the 
“where the abolition of the watan is not 
by executive action, but by legislative 
decree. its consequences must be sought 
in the statute which effectuated the aboli- 
tion”. Therefore, the decision of the 
Supreme Court relied on is not of any 
assistance for the purpose of finding out 
as to the right persons who are entitled 
to regrant. l 


12. There are three decisions of 
this Court in which, this question has 
been considered. The earlier is the judg- 
ment in C. P. No. 79 of 1961. D/- 14-11~ 
1962 (Mys). In that case, this Court took 
the view that “holder of the watan” oc- 
curring ìn Section 4 (1) of the Act meant 
“holder of watan lend” and for arriving 
at this conclusion, the Court relied upon 
the provisions of the Code. In our view, 
this decision lays down the law correctly, 

13: The next case is (1965) 2 Mys 
LJ 685. where the Court took the view, 
contrary to the one which has been taken 
in Subhadrabai’s case. In Rango Annai 
Desh Kulkarni’s case, their Lordships ob« 


lands to the original, 


Supreme Court that: 


A.I.R. 


served that the Division Bench in C, P. 
No, 79/61 had not considered all the as- 
pects and it could not be of any assist- 
ance on the question which the Court 
had determined, and therefore. they took 
the view that a person entitled to regrant 
was a person who was holder of the 
Watan land; if his possession was to be 
considered as lawful he should either be 
watandar of the same watan or should 
be an alienee who was in possession of 
the land under an alienation validly made 
under Section 5 of the Watan Act. 
Similar view has also been taken by an- 
other Bench of this Court in Rangacharya 
Ramacherya Joshi v. Virupax Karvir 
Kulkerni, (1971) 2 Mys LJ 45. It may 
be noticed that in Rangacharya’s case, 
the Court did not make any reference to 
the two earlier Bench decisions. The 
Bench merely referred to the judgment 
of the Supreme Court in AIR 1964 SC 
326 and stated as follows: 


“Such being the clear legal effect of 
what is described as the resumption of 
watan, we do not think that it is open 
for any person in the position of Joshis . 
in these cases to claim the right of hold- 
fing the lands despite or in opposition to 
the Government’s right of resumption.” 
In our judgment, the entire question has 
been misunderstood. It was not con- 
tended in that case that there was no 
resumption of the watan as provided 
under Section 3 (3) of the Act. Since the 
alienations made in the case do not come 
within the proviso of Section 3 (3) of the 
Act. the lands stand resumed. But. 
under Section 4 of the Act. the Legis- 
lature has provided that the lands so 
resumed shall be regranted and the ques- 
tion was as to whether the petitioners 
were entitled to claim regrant. It may 
be noticed that this aspect of the matter 
has not been fully considered or discus- 
sed in that case, 


14. In the view that we have 
taken of the several provisions of the 
Act, it is clear that the words “holder 
of the watan” must necessarily mean 
under Section 4 as “holder of the watan 
land”. Hence, our answer to the ques- 
tions referred to the Full Bench are as 
follows: l 


e (1) A person who has no sort of sub- 

sisting interest in a watan land cannot be 
considered as a holder of a watan and 
such a person. is not entitled to the re- 
grant of che watan land under Section 4 
of the Bombay Paragana and Kulkarni 
Watans (Abolition) Act. 1950; and 


(2) A person who is in lawful pos- 
session of a watan land as an alieneel 


from the watandar or as a successor-in- 


interest of such an alienee. though the 


alienation in his favour or in favour ofi- 
his predecessor-in-interest, as the case 
may be. was prior to and not made in 
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accordance with Section 5 of the Watan 
Act (The Bombay Hereditary Offices 
Act, 1874), is entitled to the regrant of 
such land under Section 4 of the Bom- 
bay Paragana and Kulkarni Watans 
(Abolition) Act, 1950, 


The result is that the decisions in (1965) 
2 Mys LJ 685 and (1971) 2 Mys LJ 45 
stand overruled. 


Reference answered accordingly, 
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FULL BENCH 
A. NARAYANA PAI, C. J., AHMED ALT 


KHAN AND K. JAGANNATH 
SHETTY, JJ. 


_ Chief Controlling Revenue Authority, 
Mysore, Bangalore. Petitioner v. D., 5€, 
James and others, Respondents, 


C. R. C. No. 4 of 1971. D/- 15-9-1972. 


Index Note:— (A} Mysore Stamp Act 
(1957), S, 2 (1) (m); Art. 34 (b); Art. 47 
~ Deed Construction — Held: Document 
under consideration was Liable to be 
stamped as a mortgage deed under Arti- 
cle 34 (b) and not as security under 
Art, 47. 

Brief Notex— (A) The petitioners had 
faken a loan from the State for the pur- 
chase of a tractor and executed a docu 
ment styled as hire~purchase agreemenf 
for tractor and implements, Clause 14 of 
which recited that as a security for the 
repayment of all the sums of moneys 
due from and payable by them under 
the transaction they were mortgaging 
the property particularly described in 
the Schedule to the said agreement and 
had further agreed that all improvements 
and accessions to the property shall 
form part of the security and also agreed 
to give additional security in case the 
property became insufficient. On the ques- 
tion whether the document was a simple 
mortgage or security: 


Held that having regard to the terms 
of the instrument it was clear that the 
document was transferring and creating 
rights over specified properties describ- 
ed in the Schedule to the agreement and 
fell squarely within the definition of a 
mortgage in Section 2 (1) (n) of the Act 
and as such was chargeable to siamp 
duty under Art. 34 (b) and not under 
Art. 47 which was inapplicable, 

(Paras 5. 6) 

N. Venkatachala. Govt. Advocate, for 
Petitioner; Hema Reddy for W. K. Joshi. 
for Respondents. 

AHMED ALI KHAN, J. :— The Chief 
Controlling Revenue Authority, submit= 
ted a statement of the case under Sect 
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tion 54 (1) of the Mysore Stamp Act, 
1957 (which will hereinafter be referred 
to as the ‘Act’). The question for deter- 
mination is the liability of the agree- 
ment dated 23-2-1966 executed by the 
loanees to be stamped as a mortgage 
deed under the provisions of the Act. 


á. The necessary facts for the ap- 
preciation of the point of law involved 
in this reference are: The two peti- 
toners as agriculturists had applied for 
the loan of a sum of Rs, 20,000/- for the 
purchase of a tractor. The Divisional 
Commissioner, Belgaum, sanctioned them 
a loan of a sum of Rs. 20,000/- for the 
said purpose. The two loanees and the 
Tahsildar, Gokak, executed a document 
On 23-2-1966 (hire purchase agreement 
for tractor and implements) and present- 
ed the same for registration in the office 
of the Sub-Registrar, Gokak, on 23-2- 
1966. On 27-6-1968. they (the loanees) 
received „an order from the Assistant 
Commissioner, Bailhongal (Respondent 
No, 2) that a sum of Rs. 1,027-50 paise 
and penalty of Rs, 5/~ should be paid by 
them as the Sub-Registrar, Gokak. (Res- 
pondent No. 3) had held the document as 
a simple mortgage by his order dated 
17-6-1968. Aggrieved by the said order 
the loanees filed a petition under Sec- 
tion 53 of the Act before the Chief Con- 
trolling Revenue Authority, for setting 
aside the order of the Assistant Commis- 
sioner, Bailhongal. The Chief Control- 
Jing Revenue Authority concurred with 
the order of the Assistant Commis- 
sioner, and held that the document was 
correctly assessed as a simple mortgage 
and rejected the application by his order 
dated 18-2-1969. Then. on an applica- 
tion by the petitioners, the Chief Con- 
trolling Revenue Authoritv. has referred 
the case to this Court for its decision 
under Section 54 of the Act. 


3. The relevant portions of the 
agreement dated 23-2-1966 (the hire pur- 
chase agreement for tractor and imple- 
ments) are Clause 14 and the schedule, 
which reads 


“I+. As security for the payment of 
all the sums of money and interest due 
from and payable by the Hirer to the 
Supplier under this agreement, the Hirer 
does hereby mortgage to and in favour 
of the ‘supplier all the property more 
fully described in the schedule hereunder 
by way of first hypothecation and the 
Hirer doth hereby agree to hold the pro- 
perty hereby mortgaged unto and to the 
use of the supplier for securing payment 
of all sums of money due hereunder and 
under this agreement or which may here- 
after become due. The hirer hereby 
covenants with the supplier (a) that he 
the Hirer has a good and perfect title to 
mortgage the property to the Supplier 
and that there are no encumbrances 
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charges. claims, demands etc. of any de- 
scription or in respect of the same; 
(b) that all improvements and accessions 
to the mortgaged property shall form 
part of the security and be governed by 
these presents; (c) that in the ‘event of 
the Supplier deciding that the security 
hereunder given is insufficient, the Hirer 
shall give such additional security as the 
supplier shall demand and (d) that the 
rights of the Svpplier as mortgagee under 
this clause shall be in addition to and 
“without. prejudice to the rights of the 
(contd. on col, 2) . 
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Supplier under Clause 13 and the other 
clauses of this agreement and. that ift 
shall be open to the Supplier to recover 
the moneys due from the Hirer or any 
portion thereof in any manner under any 
of the other clauses of this agreement 
and from any of the persons liable for | 
their payment without being obliged to 
proceed against the mortgaged property 
in the first instance. : 

2. Schedule of properties mortgaged 
to Government for Tractor Loan. 


(a) Immovable properties 








Village & Taluk Kind Extent Estimated value 

Hallur Gokak 85/1 — 10.20 
” ” 86/1 = 7.10 
Å‘ o» 87/1 _ 18.39 
l Total See 31-29 
Hallur Gokak S41/1 one 3.35 
» ” i 1.2 -e 3-35 
Total ae 7.30 

4. The expression “mortgage deed” . persor. transfers, or creates, to or in 


is defined in Clause (n) of Section 2 (1) 
of the Act as: 


**(n) “Mortgage deed” includes every 
instrument whereby. for the purpose of 
securing money advanced or to be ad- 


vanced. or to be advanced by way of 


loan, or an existing or future debt, or 
the performance of an engagement, one 


ra (contd. on col, 2) 


(a) when possession of the property 
or any part of the property compris- 
ed In such deed is given by the 
mortgagor or agreed to be given. 


(b) when possession is not given or 
agreed to be given an aforesaid, 


Article 47 in. the Schedule to the ‘Act 
reads 
“47. Security Bond or Mortgage deed., 
executed by way of security for the due 
(Contd. on Col, 2) 


(a) when the amount secured does 
mot exceed Rs. 1,000° 


(b) in any other case. 


5. It is clear from the definition 
of the expression “mortgage deed” that 
if the document executed by the peti- 
tioners was an’ instrument under which 
or whereby there was a transfer or the 
creation of right over or in respect of 
specified property. it should be registered 
as a mortgage deed. When we look into 
the document exezuted by the petitioners, 
‘lit is clear from it that the document is 


favour of another, a right over or In res- 
pect of specified property; 


Article 34 in the schedule to the Acf 
provides: 


*34. Mortgage Deed -~ not being an 
agreement relating to Deposit of Title 
Deeds, Pawn or Pledge (No. 6) Bottomry 
Bond (No. 13). Mortgage of a Crop 
(No. 35). Respondentia Bond ae 46) or 
Security Bond (No. 


The game duty as a ebavevante 
(No. 20) for a consideration equal to 
the amount secured by such deed. 


Doe Wo el ae AA de 


The same duty as a Bottomry 
Bond (No. 13) for the amount Se- 
cured by such deed.” 


execution of an office or to account for 
money or other property received by 
virtue thereof, or executed by a surety 
to ate the due performance of a con~« 
tract— 


The same duty as a Bottomry | 
Bond (Mo. 13) for the amount secured. 


Twenty two rupees and fifty naye 
paise”. 

transferring and creating a right over 
and in respect of specified properties de- 
scribed in the schedule to the agreement. 
Thus the instrument i. e.. the agreemen 
dated 23-2-1966 (the hire purchase agree- 
ment for tractor and implements) is a 
simple mortgage deed which falls under 


Art, 34 (b) of the Act, and the provision 
of Art.. 47 is not applicable to the same. 
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6. In our opinion. the document, 
viz, the hire purchase agreement for 
itractor and implements dated 23-2-1966, 
is chargeable to stamp duty under Arii- 
cle 34 (b) of the Schelule to the Act and 
that the conclusion arrived at by the 
Chief Controlling Revenue Authority is 
a correct conclusion. We, therefore, arsa 
wer the reference accordingly. 


Reference answered accordingly, 


AIR 1973 MYSORE 107 (V 60 C 38] -` 
D. M. CHANDRASHEKHAR AND 
S. R. RANGE GOWDA, JJ. 


` The Northern India General Insu» 
rance Co. Ltd.. Appellant v. L, Krishnan 
and others. Respondents. 

Mise, First Appeal No. 452 of 1970, 
D/- 25-8-1972 from judgment and Award 
of Motor Accidents Claims Tribunal and 
Dist. J.. Shimoga, D/- 13-2-1970. 

Index Note-— (A) Motor Vehicles 
Act (1939), S. 110-D — The insurer can 
urge in appeal all the defences open to 

e insured only when the insurer had 
defended before the Tribunal the action 
in the name of the insured — Otherwise 
only defences available are those speci- 
fied in Clauses (a) to (c) of S. 96 (2) — 
(X-Ref:— Section 96 (2)). AIR 1959 
SC 1331 & AIR 1966 Mys 346, Rel, on. 

ara 7) 
Cases Referred : Chronological Paras 
AIR 1971 Mys 207°= 1971-1 Mys 

LJ 300. Indian Mutual General 

Insurance Society Ltd. v. Helen 3 
AIR 1966 Mys 346 = 1966-2 Mys 

LJ 378. Concord of India Insu- 

rance Co v. Machado «A 
AIR 1959 SC 1331 = (1960) 1 SCR 

168, British India General Insu- 

rance Co, Ltd. v. Itbar Singh 4 

H. B. Shankrappa, for Appellant 
S 3 Sathyamurthy. for Respondent 

0. 

CHANDRASHEKHAR, J.:~ This 
appeal under Section 110-D of the Motor 
Vehicles Act. 1939, (hereinafter referred 
to as the Act), is from a judgment of the 
Motor Accidents Claims Tribunal, Shi- 
moga, (hereinafter referred to as the Tri- 
bunal). awarding compensation to res- 
pondent 1 herein for the death of his son 
in an automobile accident. 


2. The appeal is by the insurer of 
the motor lorry which caused the death 
of respondent 1’s son. “Neither the owner 
nor the driver of that lorry. has pre- 
sented any appeal from that judgment 
of the Tribunal, In the Memorandum 
of appeal. the appellant has. urged. 
prounds which relate to negligence of 
the driver of the lorry. and the quartum 
of compensation awarded by the Tribunal, 
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3. Before going into the merits of 
those grounds, ‘the appellant who was 
the insurer, should satisfy that it is open 
to him to urge those grounds. In Indian 
Mutual ‘General Insurance Society Ltd. 
v. Helen, (1971 (1) Mys LJ 300) = (AIR 
1971 Mys 207) this Court held that an 
insurer cannot urge in an appeal any 
ground which he could not urge before 
i Tribunal. Sub-section (2) of S. 96 
of the Act provides, inter alia, that an 
insurer to whom notice of bringing of 
any action for compensation in respect 
of third party risks, is given. shall be en- 
titled to be made a party to that action 
and to defend it on any of the grounds 
specified in Clauses (a) to (c) of that sub- 
section. Those grounds do not include 
negligence of the driver of the vehicle 
insured or the quantum of compensation 
for death or injury caused by. or arising 


‘out of, the use of that vehicle. In Indian 


Mutual General Insurance Society’s case, 
this Court referred to sub-section (2) of 
S. 96 and held that it is not open to the 
Insurer to urge before the Tribunal that 
there was no negligence on the part of 
the person driving the vehicle that caused 
death or injury or that the amount of 
compensation claimed is excessive. 

4, However, Mr. H. B. Shankar- 
appa. learned counsel for the appellant, 
referred to the following observations of 
the Supreme Court in British India 
General Insurance Co. v. Itbar Singh. 
(AIR 1959 SC 1331 at p. 1335: 


eee ere the insurer has the right, 
provided he has reserved it by the policy, 
to defend the action in the name of the 
assured and if he does so, all’ defences 
open to the assured can then be urged 
by him”, 


T 5. Following the above observa- 
tions of the Supreme. Court, this Court 


‘observed in Concord of India Insurance 


Co. v. Machado. (AIR 1966 Mys 346) that 
Section 96 of the Act preserves for the 
insurer the right to defend the action in 
the name of the assured and to raise all 
defences open to the assured if that right 
bean preserved tg him under the 
Insurance Policy. 


6. Relying on the above observa- 
tions, Mr. Shankrappa, contended that ‘it 
wag open to the appellant to urge in.this 
appeal all the contentions which the in- 
sured had unsuccessfully urged before 
the Tribunal. 

T. From the above decisions it is 
clear that the insurer can urge all the 
defences open to the insured, only when 
the insurer defends the action in the 
name of the insured. But, in the present 


. case it has not been shown that before 


the Tribunal the appellant defended the 
action in the name of the insured. On 
the other’ hand. the insured’ (the owner 
of the lorry) and the driver of the lorry 
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who were respondents T and 2 before the 
Tribunal. had filed their objections and 
the appellant had filed a separate state- 
ment of objections. Unless the appellant 
hed defended before the Tribunal, the 
action in the name of the insured, the 
only defences which it (the appellant) 
could urge before the Tribunal and which 
it can urge in this appeal, are those speci- 
fied in Clauses ua = (© of sub-sec, (2} 
of S. 96 of the A ct, 


8. However, Mr. Shankrappa con» 
tended that sub-section (2-A) inserted in 
Section 110-C of the Act by the Motor 
Vehicles (Amendment) Act, 1969, enables 
the insurer to defend an action for com~ 
pensation on all or any of the grounds 
available to the person against whom the 
claim has been made and that in an ap- 
peal under Section 110-D. the insurer 
can urge all the grounds that could be 
urged by the person against whom the 
claim has been made. had he preferred 
an appeal, Sub-section (2~A) of S. 110-C 
reads :— 

*(2-A) Where in the course of any 
moniy the Claims Tribunal is satisfied 

t— 

(i) there is collusion between the 
person making the claim and the person 
against whom the claim is made, or 


(ii) the person against whom the 
claim is made has failed to contest the 
claim, it may, for reasons to be recorded 
by it in writing. direct that the insurer 
who may be liable to in respect of such 
claim. shall be impleaded as a party to 
the proceeding and the insurer so im-~ 
pleaded shall thereupon have the righ? 
to contest the claim on all, or any of the 
grounds that area available to the person 
against whom the claim has been made.” 
The above sub-section empowers an in= 


surer to contest the claim for compen- 


sation on all or any of the grounds that 
are available to the person against whom 
the claim has been made. if the follow= 
ing two conditions are satisfied: 

“(i) Collusion between the person 
making the claim and the person against 
whom the claim is made; or 

the person ageinst whom the claim 
is a has failed to contest the claim; 
ani a 

(ii) The Tribunal has. for reasons 
recorded in writing. directed that the in- 
surer shall be impleaded as a party to 
the proceeding” 


9. Unless the above conditions are 
satisfied, the insurer cannot contest the 
claim on any ground other than those 
specified in Clauses (a) to (c) of sub-sec- 
tion (2) of S. 96 of the Act, 

10. Mr. Shankarappa contended 
that the above conditions were satisfied 
in the present case. According to him, 
there was collusion between respondent 1 
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(who claimed compensation} on the one 
hand and respondents 2 and 3 (the owner 
and the driver of the lorry) on the 
other, 

1i. There is absolutely no ee 
rial to infer such collusion. ‘The owner 
and tie driver of the lorry who were 
respondents 1 and 2 before the Tribunal, 
had filed their objections to the petition 
and resisted the claim. The driver of 
the lorry gave evidence to the effect thaf 


the accident was not due. to his negli 
gence, 
12. In the present case if eer 


also be said that the person against whom 
the claim was made failed to contest 
the claim. As seen earlier. the owner 
and the driver of the lorry did contes# 
the claim. and also adduced evidence in 
support of their defence. The appellant 
(the insurer). had been impleaded as a 
party along with the owner and the 
driver of the lorry when the petition was 
presented. and this is not a case in 
which the Tribunal directed that the in- 
surer should be impleaded .as a party. 
There was no occasion for the Tribunal 
recording its reasons in writing for dir= 
stat the insurer to be impleaded as a 
par 


13. Thus, none of the conditions 
specified in sub-section (2-A) of S. 110-C 
has been fulfilled in this case. Hence.. 
the appellant cannot be permitted to urge 
fin this appeal that there was no negli- 
gence on the part of the driver of the 
lorry or that the amount of compensa- 
tion awarded by the Tribunal, was ex= 
cessive. In the memorandum of ‘appeal, 
fhe appellant has not urged any of the 
grounds specified in Clauses (a) to (c) of 
sub-section (2) of S. 96 of the Act. 


14. As the appellant cannot be 
permitted to urge any of the grounds 
stated in the memorandum. of Appeal, 
this appeal fails and igs dismissed in 
limine and with costs. Advocate’s fee 


Rs. 100/-. 
Appeal dismissed, 
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K. Rama Rao, Petitioner v. State of 
Mysore and others, Respondents. 

Writ Petn. No. 297 of 1968. D/- 2-8= 
1972. 

Index Note:— (A) Mysore Religious 
and Charitable Institutions Act (7 of 1927), 
S. 41 (4) — Rules framed under, Rr. 4 & 5 
— The power conferred by Rule 4 or 5, 
read with S. 41 (4) does not empower the 


Muzrai Officer or the Muzrai Commis- 
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sioner as the case may be, to levy and 
collect any contribution ox demand any 
amount as ‘reserve from income of 
Muzrai Institution. l l 
Brief Note:-— (A) What the said 
rules empower is merely to fix standard 
scale of expenditure to be incurred in 
each Muzrai Institution, The scales of 
expenditure in Muzrai Institutions have 
to be fixed in accordance with their im- 
memorial custom. Such expenditure 
would relate to performance of poojas, 


Offerings to deities, payments to Archaka _ 


and temple servants, maintenance of 
buildings ete. It is impossible to con~ 
ceive that the power to sanction scales 
of expenditure in an institution would 
include the power to levy any contribu- 
tion to the Muzrai Establishment Fund 
on the basis of the income of the In~ 
stitution. (Para 5) 


- T. S Ramachandra, for Petitioner; 
K. S5. Puttaswamy, 1st Addl. High Court 
Govt, Advocate. for Respondents. 


G. K. GOVINDA BHAT, J.:— This 
matter arises under the Mysore Religious 
and Charitable Institutions Act. 1927 
(hereinafter called ‘the Act’). The peti- 
tioner is the Manager of Sureshwara 
Devaru Temple in Thirthahalli Taluk, 
which is a Muzrai Institution governed 
by the Act. The first respondent is the 
State of Mysore; the second respondent 
is the Commissioner for Religicus and 
Charitable Endowments and the third 
respondent is the Tahsildar and Muzrai 
Officer, Thirthahalli Taluk. In exercise 
of the power conferred by Section 41 (4) 
of the Act. the former State of Mysore 
‘had framed Rules which, inter alia, pro~ 
vided for sanction of scale of expendi- 
ture in Muzrai Institutions governed by 
the Act. In the purported exercise of 
that power, the second respondent by his 
proceedings dated 27th September 1966, 
besides fixing the scale of expenditure for 
the institution of the petitioner, deter~ 
mined that a sum of Rs. 1.978/- was pay 
able towards what is termed as ‘percen- 
tage contribution’ and ‘reserve amount’ to 
the Muzrai Establishment Fund. Prior 
to the said proceedings, the said Institu- 
tion was paving a sum of Rs, 123/- tox 
wards ‘percentage contribution’ and 
Rs. 430/- towards ‘reserve fund’. Pur- 
suant to the proceedings of the second 
respondent the third respondent issued 
a demand notice to the petitioner on 29th 
December 1967 demanding payment of 
a sum of Rs. 1.978/- alleged to be due 
for the year 1966-67 and it was stated 
in the said notice that in the event of 
default the amount will be recovered as 
arrears of land revenue. The petitioner 
has challenged the said demand as also 
the proceedings of the second respondent 
on the basis of which the said demand 
was made. The petitioner has prayed 


K. R. Rao v. State (Govinda Bhat J.) 


[Prs, 1-4] Mys. 109 


for a writ in the nature of mandamus 
directing the third respondent to for- 
bear from enforcing the impugned de- 
mand notice (Ext. ‘C dated 29th Decem- 
ber, 1967. He has also prayed for quash- 
ing the proceedings of the second res- 
pondent in so far as it directs the setting 
apart of a sum of Rs. 1,978/- towards ‘per- 
centage contribution’ and ‘reserve’ to the 
Muzrai Establishment Fund. 


o R It is common ground that there 
ls no provision made in the Act empower- 
ing the authorities under the Act, to 
levy and demand ‘percentage contribu- 
tion’ or ‘reserve’ to the Muzrai Establish- 
ment Fund. The learned High Court 
Government Advocate submitted that 
Rule 4 of the Rules empowers the Deputy 
Commisioners in respect of Minor Institu- 
tions and Rule 5 empowers the Commis- 
sioner in respect of Major Institutions, 
to sanction scale of expenditure of such 
institutions and that power comprehends 
within its ambit the power to fix ‘percen~ 
tage contribution’ and ‘reserve’ to the 
Muzrai Establishment Fund. He also 
submitted that the petitioner and his 
ancestors had entered into agreements 
agereeing to pay such contributions and 
that in accordance with the said agree- 
ment payments were made in the earlier 
years. 


3. Sub-section (4) of the S. 41 of 
the Acf empowers the State Government 
to make Rules prescribing the scale of 
expenditure of the Muzrai Institutions 
governed by the Act, Sub-rule (7) of R. 4 
states that the Deputy Commissioners as 
Muzrai Officers shall have power to ap- 
point Dharmadarsis for all minor Institu- 
tions and sanction scale of expenditure 
therein. Sub-rule (5) of Rule 5 confers 
similar powers on the Muzrai Commis- 
stoner in respect of all Major Muzrai In- 
stitutions. 

4. Weare unable to accept the 
contention of the learned High Court 
Government Advocate. The power con- 
ferred by Rule 4 or 5, read with sub- 
section (4) of S. 41 does not empower the 
Muzrai Officers or the Muzrai Commis- 
sloner as the case may be, to levy and 
collect any contribution or demand any 
amount as ‘reserve’ from the income of 
Muzrai Institutions. What the said Rules 
empower is merefy to fix standard scale 
of expenditure to be incurred in each 
Muzrai Institution. The scales of ey- 
penditure in Muzrai Institutions have to 
be fixed in accordance with their im- 
memorial custom. Such expenditure 
would relate to performance of Poojas, 
Offerings to deities. payments to Archaka 
and temple servants. maintenance of 
buildings etc. It is impossible to con- 
ceive that the power to sanction scales 
of expenditure in an institution would 
include the power to levy any contribu- 
tion to the Muzrai Establishment Fund 
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on the basis of the income of the In- 
stitution. It is relevant to note that 


under the Madras Hindu Religious and. 


Charitable Endowments Act. 1951, there 
are provisions specifically empowering the 
levy of contribution for services rendere 
by the Endowment Board vide S. 76 of the 
Madras Act. Section 51 of the said Act 
provides for fixing standard scales of ex- 
menditure, There are similar provisions 
in Acts governing Religious Endowments 
in other States also. 


5. There- is also no force in the. 


contention that the petitioner or his 
ancestors had entered into the agree< 
ment with the Muzrai Authorities agree~ 
ing to make contribution and therefore 
the petitioner is barred from resisting 
the impugned demend. If the levy is nof 
authorised by law, the petitioner. who 
is the Manager. had no authority to 
enter into any such agreement. The 
properties belong to the deity to whom 
the properties were endowed. Under our 
Constitution, the State or its Officers 
have no power to levy or collect any 
money without the authority of law. In 
the instant case, the authority of law 
for making the levy is lacking and 
therefore. the levy made by the second 
respondent on the metitioner’s institution 

y his proceedings dated 27-9-1966 is 
Hegal. It follows that the demand made 
by the 3rd respondent to enforce an 
illegal levy cannot be allowed to be en- 
forced. The respondents have no autho- 
rity to levy or collect any amount which 
is not authorised by law. 


6. For the above reasons. we 
issue a writ in the nature of mandamus 
directing respondents 2 and 3 to forbear. 
from levying or collecting from the peti- 
tioner’s institution any amount as ‘per# 
centage contribution’ or ‘reserve’ to the 
Muzrai Establishment Fund and we fur~ 
ther direct the 3rd respondent to with- 
draw his demand notice dated 29-12-1967 
(ext. 'C’). It is ordered accordingly. 


z {a No costs, 
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Champalal Bhaktawarmal. Appellant 
v. Smt. Sumitramma, Respondent. 

Second Appeal No. 232 of 1970, D} 
16-6-1972., against judgment and decree 
of Civil J.. Gulbarga. D/- 19-12-1969. 

Index Note:— (A) Civil P. C. (1908), 
S. 100 — New plea — Plea as to merger 
of lessee’s interest with that of lessor is 
mixed question of law and faet — Can- 
not be raised for the first time in second 
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Champalal v. Sumitramma (Venkataswami J.J 


Ordered accordingly, 


A.I. R- 


appeal — (X-Ref:- Transfer of Property 
Act (1882), S. 111 -(d)). 

Brief Note:— (A) The question whe- 
ther’ there has been a merger of the 
lessee’s interest with that of lessor, under 
equitable doctrine of merger. is a mixed 
question of law and fact because in every 
such case, the intention of the parties 
has to be established by objective facts. 
Hence in the absence of proper pleadings 
and proof the question cannot be allow- 
ed to be raised for the first time in se- 
cond appeal (Para 14) 

Where the terms of agreement to 
purchase suit premises are broken by the 
tenant resulting in a suit for possession 
by the landlord, whether the tenancy 
would stand revived. (Quaere), 

(Para 20) 


Cases Referred : Chronological ‘Paras 


967-2 Mys LJ 441, Abdul Hamid 


v. Subbiah Shetty 19 
AIR 1965 SC 414 = (1964) 4 SCR 

:892, Anand Nivas (P) Ltd. v. 

Anandji Kalyanii’s Pedhi 8 


"AIR 1959 Mad 354 = 1959-1 Mad 


LJ 301. “Annamalai Goundan v. 


_ Venkatasami Naidu 17 
(2911) 12 Ind Cas 734=7 Nag LR 
154, Kashi v. Durga - 19 


1877 Bom PJ 422. Varda v, Lakhma 18 


V. Tarakaram, for Appellant; Kum- 
bara Gowda for M. M. Jagirdar. for Res 
pondent. 


_ _ SUDGMENT:— This appeal by the 
defendant in O. S. No. 167 of 1964 on the 
file of the Court of the Munsiff, Shora- 


pur, is directed against the judgment and 


decree of the Civil Judge at Gulbarga in 
R. A. No. 157 of 1965. whereby the suit 
of the respondent was decreed subject to 
certain concitions in modification of the 
decree of the trial Court. 


. 2. The material facts are as 
follows: The appellant was a tenant of 
the respondent in the suit premises. They 
entered into an agreement of sale on 
21-1-1954. under which the defendant- 
appellant agreed to purchase the suit 
house for a consideration of Rs. 4,000/- 
S. Pr currency). A sum -of 
Rs. 2 .150/- O. S. was paid by the appel- 
lant to the respondent on that day to- - 
wards part payment of the consideration. 
The appellant was put in possession of 
the property by way of part-performance ` 
of the contract. evidenced by such agree- 
ment. According to. the resondent, the 
appellant refused to complete the transa¢~ 
tion in fulfilment of the obligations im- 
posed by the agreement in question, in 
Splte of demands by the respondent. 
Hence the suit for possession. The plea 
on behalf of the defendant-appellant, in 
substance,’ is that the entire balance of 
consideration for such sale had been paid 
and discharged by certain adjustments 
made in the hooks of account in regard 
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to the khatha of the father of the res- 
pondent and also on account of expenses 
incurred for repairs. Hence he counter- 
claimed that the respondent should be 
called upon the execute the sale deed in 
question. 

The trial Court framed the follow- 
ing issues: 

“1. Whether the defendant has paid 
the entire consideration amount as alleg- 
ed by him? 

2. Whether the plaintiff is entitled 
to the possession of the house? 

3. Whether the plaintiff is entitled fo 
mesne profits? Tf so. how much? 


4. Whether the suit is maintainable 


as framed?” 
3. After trial on the above issues, 
it passed a decree in the following terms: 


“The plaintiff shall be put in posses- 
sion of the land bearing number 1-24-40 
(old No. 1955) if the defendant fails toa 


(i) pay the entire balance of con= 
sideration; 

Gi) pay damages at the rate of 
Rs. 25/- per month from 16th of March, 
1962 within sixty days from the date of 
the decree; 

(iii) if the defendant pays the balance 
of consideration as ordered then the plain~ 
tiffs shall execute a registered sale deed 
in favour of the defendant in respect of 
the house bearing No. 1-24-40 (old No. 
1955) of Shorapur 


4. Both the Parie being aggriev~ 
ed by the decree preferred an appeal and 
a cross appeal. The’ lower appellate 
Court made an Order to this effect :— 


“In the result. both these appeals 
are partly allowed. The judgment and 
decree of the learned Munsiff are modi- 
fied. There will be a decree in favour 
of the plaintiff against the defendant 
directing the defendant to put the plain- 
tiff in possession of the property provid- 
ed that the plaintiff pays back Rs. 2 ,150/— 
O. S. in equivalent K. G. Currency. The 
decree for damages is set aside. The de- 
fendant will be liable to a mesne pros 
fits to the plaintiff only from the date 
on which the plaintiff deposits Rs. 2,150/- 
in: Court. which will. have to be in- 
quired into separately under Order 20. 
Rule 12, Civil P. C.” 


5. Against this judgment ang 
decree the defendant has appealed. 


6. On behalf of the appelant only 
one contention has been urged and the 
same, as set out in ground No. (2) of 
‘the memorandum of appeal, reads thus: 

“The decree for possession is clearly 
legal as it was admitted by the plein- 
tiff a the defendant was a tenant on 
an annual rent of Rs, 200/- even. before 
the agreement for purchase was executed. 
If the agreement goes the dence 
would remain as a tenant.” 
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_@ The argument pressed in elabo- 
ration of that ground, on behalf of the 
appellant, may be stated thus: That 
unless the respondent is able to invoke 
the ‘doctrine of merger’, the earlier 


. tenancy would be revived if the latter 


agreement of sale fails for one reason or 
other. Such merger could be invoked 
only in cases where an inferior right 
merges in a superior right-in one and 
the same person. In the instant case, 
possession given by virtue of an agree~ 
ment to sell is permissive only and, 
therefore, such a right cannot at all be 
presumed to be In any way superior to 
a tenancy right. Hence, there can be 
no merger. In this situation. the right 
of tenancy will always be dormant and 
stands revived in the circumstances of 
this case. Therefore, the portion of the 
decree relative to possession cannot be 
sustained. Reliance was placed on some 
decided cases which will be adveried to 
presently. 

8. On behalf of the respondent, 
Sri N. M. Jaghirdar, the learned Advo- 
cate, urged a two-fold contention, which 
is as follows: 

(i) That the question involved in 


- the contention of the appellant is being 


urged for the first time in this second 
appeal, and such a question neither arises 
from the pleadings, nor from the argu- 
ments addressed before any of the 
Courts below. Hence this contention 
ought not to be permitted to be raised 
to the prejudice of the respondent. 

(2) Even assuming that such a con- 
tention of the appellant is well found- 
ed in law. it cannot be upheld. on the 
facts of the present case. It would be 
clear from the facts of the case that.the 
appellant could only claim to be a statu- 
tory tenant, being entitled to the pro- 
tection afforded by the Mysore Rent Con- 
trol Act against eviction. Such a statu- 
tory tenant could not be said to be en- 
titled to possession under a contract of 
tenancy. At best such a right to re- 
main in possession is only a personal 
right. In such a situation he would 
not be entitled to fall back upon any 
right “which originated from the earlier 
contract of tenancy. In this context he 
relied on a decision of the Supreme 
Court in Anand Wivas Private Ltd, v. 
Anandji Kalyaniji’s Pedhi, (AIR 1965 
SC 414). 

9, I am of the view that the first 
of the above contentions of Sri Jagirdar 
clearly deserves to be accepted and the 
appeal. therefore. has to fail. 

10. Although it is evident 
the record that the appellant was in fact 
a tenant in the suit premises prior to 
the agreement to sell. there has been 
absolutely no plea whatsoever as to 
rights flowing therefrom, on the part 
of the appellant. It is clear from the 
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fudgments of the Courts below that this 
question had not even been faintly 
hinted at, much less argued. But the 
argument on behalf of the appellant is 
that the question raised is one of pure 
law and arises on the facts of the case, 
proved or admitted. It seems to me that 
the question is one of mixed fact and 
law.-and therefore, it ought to be plead- 
ed and proved if contested by the other 
party. In this context it is necessary to 
examine, however briefly. the scape and 
ambit of the ‘doctrine of merger’ so far 
as it 1s relevant for the present case. 
11. The ‘doctrine of merger. in 
so far as it concerns a lessor and lessee, 
is clearly set out in Section 111 (d) of 
the Transfer of Property Act. It reads: 
“A lease of immoveable property; 


ut (a) % is E 
{b) % x £ 
(c) * x ba 


(d) in case the interests of the les- 
see and the lesser in- the whole of the 
property become vested at the same 
time in one person in the same right; 


12. It is clear from the above 
that if the interest of the lessor in im- 
movable, property vests in the lessee the 
lease disappears. ‘This is based on the 
principle that a person cannot be his 
own lessee in regard to immoveable 
property. In the present case, there is 
mo vesting of the whole of the interest 
of the lessor in the lessee, notwithstand-~ 
ing the fact of the agreement to sell and 
delivery of possession pursuant thereto, 
Hence this section cannot be of help in 
resolving the question on hand. In- 
deed on behalf of the appellant no Te- 
liance was placed on this provision of 
law. What then is the principle on 
which any reliance could be placed on’ 
behalf of the appellant ? 


13. In Haisbury’s Laws of Eng 
Jand, Third Edition. Vol. 32. Para. 587 aß 
page 369. the relevant facet of the doc- 
trine has been stated thus :— 


"In equity, the question of merger 
does not depend upon the mere fact of 
the union of the estates in the same 
Person, but upon the intention of the 
parties concerned. and where no inten- 
tion is expressed or can be implied from 
the surrounding circumstances, it may 
be presumed from a consideration of the 
interests or the duty of the person cons 
cerned. In this respect the same prin- 
ciples apply to the merger of estates and 
to the merger of the charges on tha 
land. It is now provided that there can 
be no merger by operation of law only 
of any estate the beneficial interest in 
which would not be deemed to be 
merged or extinguished in equity. 
Consequently in questions of merger, 
whether arising in reference to legal or 
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equitable estates. the equitable rule now 
prevails, and merger is not recognised as 
having taken place contrary to the inten- 
tion express or implied, of the parties.” 


14. It is clear from the above 
enunciation, that intention of the par~ 
ties would be a most important criterion 
in cases as the one on hand. It seems 
to me. that such an intention will in al- 
most all cases have to be established by 


objective facts. It is in this sense. that 


a mention has been made earlier that 
the question sought to be raised is a 
mixed question of fact and law. 


15. For the above reason, I am 
clearly of the view that the appellant 
ought not to be allowed to urge the con- 
tention based on the equitable dcctrine 
of merger. In view of this conclusion, 
it is unnecessary to consider the second 
contention of Sri N. M. Jagirdar based 
on the principle of statutory tenancy. 


16. Although the above discus- 
sion would be sufficient to dismiss this 
appeal, iI shall briefly advert to cer- 
tain other questions, as they have been 
debated at some length bearing on the 
question of ‘doctrine of merger’ in re~ 

tion to the doctrine of part-perform- 
ance as enacted in Section 53-A of the 
Transfer of Property Act. 


17. Section 53-A of the Transfer 
of Property Act was for the first time 
enacted in 1929 incorporating only par- 
tially such equitable doctrine as ob- 
taining in English Law, The essence of 
the principle in Section 53-A is that it 
affords a defence to a person in posses- 
sion of immovable property provided the 
conditions specified therein are satisfied, 
The question whether a lease is destroy- 
ed in the case of a lessee who Ís also 
entitled to posssession under Sec. 53-A 
of the Transfer of Property Act arose 
directly for econideration in a learned 
single Judge’s decision of the Madras 
High Court in Annamalai Goundan v. 
Venkatasami Naidu, (AIR 1959 Mad 
354) relied on behalf of the respondent. 
It was held therein that in such cir- 
cumstances the earlier lease stands ex- 
tinguished. The enunciation is at page 
855 and runs thus: 

TN. There can be no doubt in this 
ease that the conditions laid down in 
Section 53-A of the Transfer of Property 
Act are fulfilled even though a contract 
to sell alone was cited for the conten- 
tion that deed of transfer should have 
been obtained by petitioners, before they 
could invoke Section 53-A. Indeed the 
very language of the section is against 
such a contention. The question whe- 
ther this defence would be open in a pro- 
ceeding for eviction under the Madras 
Cultivating Tenants Protection Act is 
really beside the point, because. the 
moment possession is taken or continued 
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under the contract of sale. the original 
relationship of landlord and tenants 
ceases to exist and the landlord cannot 
take advantage of the provisions of the 
Madras Cultivating Tenants Protection 
A to file an application for eviction 


‘Is. In the. above circumstances, 
fi remains only to briefly refer to the 
decision cited at the Bar. Reliance was 
placed on behalf of the appellant on the 
-case of Varda v. Lakhma, (1877 Bom 
PJ 422) in support of the view that the 
possession of immoveable property pur- 
suant to an agreement to sell was only 
permissive and therefore, it cannot at 
all be characterised as a right higher 
than that of a tenancy. That decision, 
in my view turned on the facts of that 
case and it has not much bearing on the 
question with which We are concerned 
at present. Moreover. it was a decision 
rendered prior to the enactment of Sec- 
fe 53-A of the Transfer of Property 

ct. 


19. In R. Abdul Hamid v. N. 
Subbiah Shetty, (1967-2 Mys LJ 441), 
this Court had occasion to consider the 
‘doctrine of merger’ between a lessor 
and lessee. On the facts of that case it 
was held that the intention to preserve 
the earlier lease was manifest even 
from the terms of the later transactions. 
Hence it fell clearly within the general 
equitable doctrine earlier extracted from 


Halsbury’s. Similar was the position in 
the case of Kashi v. Durga, (1911) 12 
Ind Cas 734 (Nag). In that case the 


intention was clearly gatherable from 
the fact that both the lease and mort- 


gage concerned with the plea of merger 


were executed on one and the same day. 


20. Lastly, it may be relevant to 
mention one other circumstance in the 
context of the argument relative to 
‘doctrine of merger.’ The contention is 
that the lease had revived on account of 
the failure of the later agreement, The 
question that arises is whether the later 
agreement to sell has failed at all in 
the.sense that it is inoperative in the 
eye of law for one reason or other? If 
the agreement is good in law and the 
terms thereof are only broken by a 
party to the document resulting in a 
suit of the present nature, it would be 
a matter of considerable doubt that whe- 
ther in such an event the tenancy would 
stand revived at all. It is, however. un- 
necessary to examine this question fur- 
ther for our present purpose, 

21. In the result. the appeal fails 
and is dismissed with costs. 

Appeal dismissed. 
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E. S. VENKATARAMIAH AND M. S. 
NESARGI. JJ: 


M. V. Shivaji Rao. Kore and others, 
Appellants v. Rukminiyamma and others, 
Respondents, 

‘First Appeal No, 2 of 1968, D/- 24-5- 
1972, against judgment and preliminary 
decree of Prl. Civil J.. Mysore, D/~ 21-7- 

Index Note :— (A) Hindu Law — 
Joint Family Property — Property 
standing in the name of a junior copar- 
cener can be held to be joint family pro- 
perty if it is proved that the property 
Was purchased out of family funds, 

(Para 9) 


Brief Note:— (A) Ordinarily when 
a property stands in the name of a junior 
memter of a family who is not func- 
tioning as a manager the property would 
be considered as belonging to him until 


it is established by other persons who 
claim that the said property is joint 
family property by adducing reliable 


evidence showing that it is joint family 
property. If any evidence is forth- 
coming that the money utilised for buy- 
Ing thie property belonged to the family 
then the said property would be treated 
as jdint family property. (Para 9) 

Index Note:— (B) Hindu SuccesSion 
Act (1956), Section 6. Proviso, Expl. 2 — 
Suit by widow of a predeceased son for 
share in estate of her husband — Death 
of husband’s father after institution of 
suit — Widows claim to share in father- 
in-law’s property is not barred by the 
partition suit. (Para 11) 


‘Brief Note:— (B) A son who is 
divided from a family is not entitled to 
clair. a share in the property of the 
father on his death if there were son or 
sons living with him at the time of his 
death. But this principle applies oo 
the 
family on account of his voluntary act 
and does not apply when by operation 
of law certain persons become entitled 
to a.share of the joint family property 
of a deceased coparcener, (Para 11) 


Thus where a widow of an undivid- 
ed coparcener is entitled by virtue of 
Schedule I to the Act to claim a share 
in- her father-in-faw’s property and not 
claiming through her pre-deceased hus- 
bana, her claim is not defeated merely 
because she has filed a suit for partition 
against her father-in-law before his 
(Para 11) 

K. R. D, Karanth, for Appellants; 
P. M, Nanaya (for Nos, 1 and 3) and 
B. G. Sridharan (for Nos, 4 and 5). for 
Respondents. 

JUDGMENT :— This 
out of the decree passed in O., 


appeal arises 
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of 1964 on the file of the Principal Civil 
Judge. Mysore. 


The facts of the case are these: 
One D. Venkatarao Kore (Defendant 1) 
had two sons M. V, Shivaji Rag and 
Shankara Rao, Shankara Rao, died in the 
year 1957 leaving behind him his widow 
Rukminiyamma, the plaintiff in the 
above suit and his mother Venkubai as 
his heirs. After the death of Shankara 
Rao, Rukminiyarmma continued to 
with the members of the. family of her 
husband till about 1960. In 1960 she 
went out of the family of her husband 
and issued a notice to the Ist defendant 
ealling upon him to divide the proper- 
ties of the joint family by metes and 
bounds and to deliver possession of the 
share to which she was entitled on the 
death of her husband in the year 1957. 
Since the demand made in the said notice 
was not complied with she instituted a 
suit in forma pauperis in Miscellaneous 
No. 240 of 1960 on the file of the Dis- 
trict Judge, Mysore, on 29-10-1960. The 
said application was registered as a suit 
in O., S. No. 2/1963 on 11-1-1963 on the 
file of the District Judge, Mysore. There- 
after on account of the reorganisation of 
the jurisdiction o the Civil Courts in 
Mysore State the suit stood transferred 
to the Court of the Civil Judge. Mysore, 
and was registerel as O. S. No. 35 of 
1964. During tha pendency of the 
petition Misc. 240 of 1960, Venkat 
Rao the Ist defendant died on 22-3- 
1962. After his death Shivaji Rao, the 
son of the lst defendant, Vanku Bai. 
widow of the 1st defendant. Sushilabai, 
Nagubai and Kamalabai the daughters of 
Defendant No, 1 were impleaded as legal 
representatives of the deceased Ist de- 
fendant, The 2nd defendant Savitribai is 
m sister of Venkat Rao. the Ist defen- 
ant, 


2. The case of the plaintiff as dis- 
closed in the plain; is that the family of 
her husband owned considerable vroper- 
ties, movable. and immovable, as set out 
in the schedule attached to the plaint at 
the time of death of Shankara Rao. the 
husband of the pleintiff and that on his 
death by virtue of the provisions of the 
proviso to Section 6 of the Hindu Suc- 
cession Act (hereinafter referred to as 
the ‘Act’) the plaintiff became entitled to 
3/18th share in the family properties. 
It was also claimed that by the reason 
of the death of Venkat Rao the ist de- 
fendant during the pendency of the suit 
the plaintiff became entitled to 1/18th 
share in the family properties as a heir 
of Venkat Rao, she being the widow of 
@ pre-deceased son of Venkat Rao. The 
plaintiff therefore prayed for  pertition 
and separate possession of 4/18th share 
of the family properties. It may be 
mentioned here that as against defen- 
dant 2 the case of the plaintiff was that 
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a certair sum of money which had been 
deposit2c in the Bank in her name be- 
longed to the family and that th2 2nd 
defendent was liakle to render account 
to the plaintiff and other members of 
the family with regard to the said 
amount 


3. In this case number of written 
statements have been filed by the legal 
representatives of the Ist defendant, Al- 
though taey took a common stand in the 
lst wricten statement filed by them some 
of them resiled from that stand and 
tried tc support the case of the »vlain- 
tiff in some respects by the written 
statements filed by them subsequently. 
But by the time the case was taken up 
for tricl the relative contentions of the 
parties became crystallised in the fol- 
lowing way. The case of Shivaji Rao, 
the son of lst defendant was that the 
plaintiff was not entitled to a shar2 be- 
cause sié had ceased to be the wife of 
Shankara Rao by reason of the fact that 
Shankara Rao himself had divorced her 
in accordance with the custom prevail 
ing in the community to which they be- 
longed and so the suit was liable -o be 
dismissed. By a memo filed by all the 
parties before the court below on 19-6- 
1967 it was agreed that items Nos. 1 to 3, 
survey Nos. 12 and 12/3 in item No, 4 
and item No, 5 in A schedule should be 
considered as joint family properties for 
the purpose of the suit. Shivaji Rao, 
however, maintained even after the said 
memo wes filed that land bearing sur- 
vey Nos, 14/1 and 14/2 in item No. 4 of 
plaint £ schedule was his separate pro- 
perty as he had purchased the same 
under a registered deed in the year 


‘1959, with the moneys belonging to him, 


Defendant No, 2 pleaded in her turn 
that a sum of Rs, 15,000/~- which was 
utilised by her for the purpose of pur- 
chasing certain buildings exclusively bex 
longed to her and that she was not in 
any war accountable to the plaintiff or 
to any other member of the family in 
regard t it. She also pleaded that all 
other moneys which stood in the joing 
accounts standing in the name of defen= 
dant No. 1 and herself had been drawn 
and utilised by the members of the 
family end no other money was avail- 
able with her regarding which she could 
be callec upon to render account. 


4, On the basis of the pleadings 
the court below framed among others 
three issues regarding: 

(1) The right of the plaintiff to 
maintain the suit; 

(2) The properties 
partition: and 

(3) Tha liability of the 2nd defen 
dant to render account with regaré to 


the sums utilised by her for her ywn 
benefit, 


available for 
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5. After trial the lower Court 
came to the conclusion: (1) that the 


plaintiff was the widow of Shankara Rao 
and that the case of Shivaji Rao that 
the plaintiff had been divorced by Shan- 
kara Rao before his death was not ture; 


(2) that all the properties described 
in schedule A of the plaint and a sum 
of Rs. 1,07,949-48 ps. and the interest 
accrued thereon standing in deposit in 
several Banks and Co-operative Societies 
were divisible amongst the members of 
the family; 

(3) that Shivaii Rao was liable to 
render account to the extent of Rs. 800/- 
which was the value of a Car belonging 
to the family which he has allegec to 
have sold: and 

(4) that the 2nd defendant was 
liable to render account to the extent 
of Rs, 15.000/-. 


6. With regard to the actual 
share to which the plaintiff was entitled, 
the lower Court was of the orinion 
that she was entitled to 4/18th share on 
the ground that she had become entitled 
to 1/18th share of the family properties 
on the death of the Ist defendant in ad- 
dition to 3/18th share claimed earlier. 


T. Aggrieved ' by the judgment 
and decree of the court below Shivaji 
Rao, one of the legal representatives of 
defendant No. 1 and defendant No. 2 
have filed this appeal. 


8. In the course of the hearing 
of this appeal Shri K. R. D.. Karanth, 
learned counsel for the appellant filed a 
memo before the court stating that he 
would not press the case of defendant 1 
(a) Shivaji Rao, covered by issues 2 and 
3 in the suit. Those issues relate to the 
right of the plaintiff to maintain the 
suit, In view of the above memo it is 
unnecessary for us to go into the ques- 
tion whether Rukminiyamma the plain- 
tiff had been divorced by Shankara Rao 
or not before his death. We proceed on 
the basis that Rukminiyamma was en- 
titled to a share in the properties of the 
family. Similarly Shri P. M. Nanaiah, 
the learned counsel for the plaintiff has 
filed a memo stating that he would not 
press his case as against 2nd defendant. 
All the parties other than defendant 2 
in this appeal who are represented by 
their counsel have stated that they would 
not claim any amount from defendant 2 
and the decree passed against her may, 
therefore, be set aside. We therefore 
set aside the decree passed against defen- 
dant 2 and dismiss the suit as against 
her. Shri Nanaiah also says that he ‘does 
not press his claim against defendant 1 
(a) Shivaji Rao with regard to the value 
of the Car regarding which a decree has 
been made by the Court below. He sub- 
mits that the decree to that extent may 
be modified. 
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9. What, however, remains to be 
considered in this appeal is. about the 
nature of the properties bearing survey 
Nos. 14/1 and 14/2 in item No, 4 of plaint 
A Schedule and the extent of the share 
to which the plaintiff is entitled to. If 
is no doubt true that the sale deed (Ex~ 
hibit D-4) under which survey Nos. 14/1 
and 14/2 in Item 4 of plaint A Schedule 
were purchased stands in the name of 
Shivaji Rao, defendant 1 (a). Exhibit 
D-4 is the original sale deed and Exhi- 
bit D-5 is a certified copy thereof. Be- 
fore the said sale deed was executed by 
D. W. 1 there was an agreement Exhi- 
bit D-6 entered into on 12-2-1958 under 
which a sum of Rs. 2,000/- was paid as 
advance and the balance of the sale price 
had to be paid at the time of the regis- 
tration of the sale deed. The sale deed 
was registered on 27-2-1959. The case 
of Shivaji Rao was that the price paid 
under the agreement to sell belonged to 
him and no part of the monies belong- 
ing to the family was utilised in that 
regard. 


In support of his case apart from 
his evidence we do not have any other 
evidence. It is true that ordinarily 
when a property stands in the name of 
a junior member of a family who is 
not functioning as a manager the pro- 
perty would be considered as belonging 
to him until it is established by other 
persons who claim that the said pro- 
perty is joint family property by adduc- 
ing reliable evidence showing that it is 
joint family property. If any evidence 
is forth-coming that the money utilised 
for buying the property belonged to the 
family then the said property would he 
treated as joint family property. In 
this case we have unimpeachable evi- 
dence in the form of entries made in 
the diaries for the years 1958 and 1959, 


-Exnibits P-9 and P-10 maintained by 


Venkat Rao. the Ist defendant who was 
the maneger of the family. At page 
No.. 43 in Ex. P-9 relating to 12th Febru- 
ary 1958 the ist defendant Venkat Rao 
has recorded in his own handwriting that 
a sum of Rs. 2,000/- had been paid by 
way of advance under an agreement to 
buy certain properties. At page No. 57 
in the diary of 1959 which is marked as 
Exhibit P-10 (a) felating to 26th Febru- 
ary 1959. it is written by the Ist defen- 
dani Venkat Rao that he had advanced a 
sum of Rs.5,000/- to Shivaji Rao, defen- 
dant 1 (a) for the purpose of getting a 
document registered. Ex. D-6 the agree- 
ment was entered into on 12-2-1958 and 
the sale deed Ex. D-4 was registered on 
27-2-1959. Apparently the two entries 
referred to above referred to the tran- 
sactlons covered by Ext. D-6 the agree- 
ment and Ex, D-4 the sale deed. It is 
not shown that any other transactions 
were entered into on those dates. Fure 
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ther the land in question was being 
managed .as part of joint family pro- 
perty. The lower- Court was therefore 
right in not accepting the case of Shi- 
vaji Rao. defendant 1 (a) and in holding 
that survey Nos, 14/1 and 14/2 in Item 
No. 4 of plaint A schedule belonged to 
the joint family. We therefore reject 
the case of the defendant 1 (a) in this 
regard, 


10. The next submission made by 
Shri K. R. D. Karanth is one based on 
Section 6 of the Act. He depended 
upon the Explanetion 2 to Section 6 of 
the Act in support of his contention that 
the plaintiff was not entitled to claim a 
share in the estate left by the Ist defen- 
‘dant Venkat Kao on his death in the 


year 1962. He contended that the plain- ` 


tiff having instituted a suit for parti- 
tion and separate possession of her share 
to which she became entitled on the 
death of Shankara Rao. incurred the 
disability created by Explanation 2 to 
Section 6 of the Act, and she being an 
heir of Shankara Rao, was not entitled 
to claim a share in the property of Ven- 
kata Rao who continued to be-joint with 
Shivaji Rao until his death. It was 
urged that the estate of Venkata Rao 
would devolve on his heirs according to 
the provisions of the Act other than the 
plaintiff and Venkubai, defendant 1 (b) 
both of whom hed acquired interest in 
the share of Shankara Rao on his death. 


In order to examine the correctness 
of the submission made by Shri Karanth 
it is necessary to set out the provisions 
of Section 6 of the Act. It reads as 
follows :— 4 ; 

“6. Devolution of interest in copar- 
cenary property :— i 

When a male Hindu dies after the 
commencement of this Act. having at 
the time of his death an interest in a 
Mitakshara coparcenary property, . hi 
interest in the property shall devolve by 
survivorship upon the surviving mem- 
bers of the coparcenary and not in ac- 
cordance with this Act: 

Provided that. if the deceased had 
left him surviving a female relative 
specified in Class I of the schedule or a 
male relative specified in that class who 
claims through such female relative, the 
interest of the deceaSed in the Mitak- 
shara Coparcenary property shall de- 
volve by testamentary or intestate suc~ 
cession, as the case may be under this 
Act and not by survivorship. : 

Explanation: (1) For the purpose of 
this section, the interest of a Hindu 
Mitakshara coparcener shall be deemed 
to be the share in the property that 
would have been ellotted to him if a 
partition of the property. had taken 
place immediately before his death. ir- 
respective of whether he was entitled to 
claim partition or not. - 
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Explanation: (2) Nothing contained 
in the proviso to this section shall be - 
construed as enabling a person who has 
separated himself from the coparcenery 
before the death of the deceased or any . 
of his heirs to claim on intestacy a share 
in the interest referred to therein.” 

The main part of Section 6 repro- 
duces the law as it stood before the Act 
was passed and it states that the inte- 
rest in a joint family property of a de= 
ceased coparcener would devolve on the 
surviving coparceners, The proviso to 
this section however introduces a depar- 
ture from the law as it stood then inso- 
far as the interest in the joint family 
property of a deceased coparcener who 
has left behind him a female relative 
specified in clause (1) of the Schedule 
to the Act or male relative specified in 
that clause who claims: through such 
female relative (is concerned), The pro- 
viso read with Expln. 1 to S, 6 provides 
that on the death of a coparcener leaving 
behind the female relative or the male 
relative specified therein his interest in 
the joint family property would devolve 
by testamentary or intestate succession 
as provided in the Act and not by sur- 
vivorship and that for purposes of 
quantification of the interest of the 
dece coparcener it should be assumed 
that a notional partition has taken place . 


immediately before his death irrespec-— 


tive of whether he was entitled to claim 
Partition or not. To us it appears to be 
clear that neither the proviso nor Ex- ` 
planation 1 states that on the death of a 
coparcener an actual division takes place 
between the heirs: of such deceased cos 
parceners and the other coparceners. 

They continue to be members of the 
joint family until such time the pro- 
perty is actually divided from a share 


Claimed by them, Explanation 1 cannot 
be read as actually bringing out a 
division. As already stated it only 


provides for determination of the extent 
of the share of the deceased coparcener 
which would devolve by testamentary or 
intestate succession and not by survivor- 
ship and it follows that any other subse- 
quent event would not in any way affect 
the extent of that share. 


11. Explanation 2, only reproduces 
the law which was already in force be- 
fore the Act came into force as under- 
stood by some High Courts in India. A 
son who is divided from a family 
was Not entitled to claim a share in the 
property of the father on his death if 
there were undivided son or sons living 
with him at the time of his death. Ex- 
planation 2 does no more than incorpo- 
rating the same principle of law in the 
Act. It states that the proviso to Sec- 
tion 6 would not enable a person who 
has separated himself from the coparce- 
mery before the death of the deceased or 
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any of his heirs to claim on intestacy a 
Share in the estate of the deceased. It 
declares that the disability which a divid- 
ed member was suffering from continues 


to be operative even after the Act cames - 


into force. The principle underlying the 
said view of law is that persons who 
continue to remain joint with other 
members of the family should ‘be pre- 
ferred in the matter of intestate succes- 
sion to a person who has gone out of the 
family by taking away his share. Probab- 
ly that was considered to be in conson- 
ance with the notions of the joint family 
system prevailing in India. The Said dis- 
ability was a consequence of a voluntary 
act on the part of the separated member. 


The proviso to Section 6 is an excep- 
tion to the rule incorporated in the main 
part of Section 6 and Explanation.2 is 
an exception to the rule incorporated in 
the proviso to Section 6. While’ constru- 
ing a provision of the type we have to 
construe it strictly and if the case of any 
person. cannot be brought within the 


four corners of the exception it should 


be held that it would not affect the inte- 
rest of such a person. In the instant 
case Shankara Rao did not file a suit be- 
fore his death nor had he expressed his 
intention to separate from the farnily. 
When he died he was an undivided mem- 
. ber of the joint family and if on account 
' of the proviso to Sec, 6. certain heirs 
of Shankara Rao became entitled to the 
share of Shankara Rao in the joint 
family property it cannot be said that 
they are in the same position which 
Shankara Rao or his heirs would have 
occupied if he had filed a suit for parti- 
tion or demanded partition and separate 
possession of their share in the joint 
family properties. Explanation 2 should 
be confined only to those cases where a 
coparcener has gone out of the family 
on account of his voluntary act and 
should not be extended to case where by 
operation of law certain persons be- 
come entitled to a share of the joint 
family property of a deceased coparrener. 


If we accept the contention of Shri 
K. R. D. Karanth. not merely the plaintiff 
would be disentitled to claim a share on 
the death of Venkat Rao, but defendant 
Venkubai the widow of the Ist cefen- 
dant also would not be entitled to claim 
share in the property of her husband, 
because both of them happen to be the 
heirs gf Shankara Rao. Neither Venku- 
bai nor the plaintiff -is claiming any 
interest in the property of Venkat Rao, 
through Shankar Rao, but by reason of 
schedule 1 to the Act. The fact that 
the plaintiff instituted the suit before the 
death of Venkat Rao for a share in the 
estate of her husband does not preclude 
her from claiming a share in the estate 
of Venkat Rao as a widow of his pre- 
deceased son. 
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= We are of the opinion, that the con- 
tention urged on behalf of defendant I 
(a) by Shri K. R. D. Karanth has there- 
fore to be rejected. It is not disputed 
that in that event the plaintiff would be 
entitled to 1/18th share as an heir of Ven-~ 
kat Rac in the family properties. The 
court below was therefore right in hold- 
ing tha: plaintiff was entitled to 4/18th 
share in the family properties, 


12. Before concluding it is neces 
sary to refer to some other aspects of 
the case urged before us. Venku Bai 
the wife of Venkat Rao (defendant 1) died 
during the pendency of this appeal. We 


are told that she has left a will be 
Queathing her interest in the family 
properties in favour of Sushilabai, de= 


fendant 1 (d) and K. S. Narayana Rao 
and -that K. S. Narayana Rao, has been 
appointed as an executor under the Will. 
K. S. Narayana Rao. it appears has ob- 
tained a probate of the said Will. We 
are also informed that Defendant 1 (a) 
Shivaji Rao and defendant 1 (e) Kamala- 
bai have taken action for annulment of 
the said probate and the said proceed~ 
ings are pending. Shri P. M. Nanaiah, 
the leerned counsel for the legatees sub-~ 
mitted that we should pass a decree 
holding that the legatees have become 
entitled to the share of Venkubai and 
they should be given possession of the 


said share. 


We do not have all the material 
necessary to decide the rival contentions 
of the parties regarding the Will. More~ 
over, the matter is pending before a 
competent court. The legatees are par- 
ties to the said proceedings. In the cir- 
cumstances we -find it unnecessary to 
pronounce upon either the validity of the 
will or its efficacy. We need not there- 
fore go into the said question in these 
proceedings. They shall be bound by 
the final decision on that question to be 
rendered by the competent court. We 
are told that the properties are in the 
possession of a receiver. We direct that 
the snare of Venkubai shall continue to 
remain with the receiver until the rights 
of the parties are finally adjudicated 


upon in the proceedings referred to 
above, 
13. Kamalabđi, defendant 1 (e) 


has filed an application I. A. No. 21 be- 
fore this court seeking permission to 
amend the written statement by includ- 
ing a claim in respect of certain amounts 
mentioned therein. Her case is that 
either by oversight or mistake, large 
sums of money belonging to the family 
have not been included in the plaint- 
schedule and in the decree drawn up by 
the court below and that it is necessary 
that those amounts should also be in- 
cluded in the decree and her share in 
those amounts should be determined in 
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this appeal. We find it difficult tc dis- 
pose of this aprlication at this stage. We 
deem it appropriate to direct the court 
below to dispose of the above applica- 
tion in accordance with law and if the 
court below ultimately comes to the 
conclusion that the amounts mentioned 
in the said application formed part of 
the joint family property it would make 
a further decree in accordance with law. 
I, A. No. 21 shall therefore be sent to 
the court below for its consideration and 
disposal by it. I. As. 27, 29, 34. 35 and 
38 and 39 are applications made by one 
or the other party for directing Coffee 
Board to disburse the amount starding 
to the credit of the Coffee estate which 
r e of the items of the plaint A sche~ 
e. 


It is unnecessary to pass any crder 
on those applications, It is open to the 
court below to pass appropriate orders 
with regard to the amount in depos:t in 
the Coffee Board on the basis of ap- 
plications to be made’ before it by the 
parties. These applications are therefore 
dismissed. We are told that a sum of 
Rs. 7,000/- has been received by this 
Court and is stending to the credi; of 
the estate. We direct that the said sum 
be sent back to court below for pay- 
ment to the parties in accordance with 
their shares, 


13. I A. No. 28 an application 
filed by K. S. Narayana Reo one of lega- 
tees under the will of Venkubai is to 
implead him as a supplemental respon- 
dent in the appeal. For the reasons al- 
ready mentioned it is unnecessary to im- 
plead him as a party to this appeal at 
this stage. It is open to him to eppraach 
the court below efter tHe termination of 
the proceedings relating to the will ing 
the event of the case being decided in 
his favour to deliver the share of Ven-« 
kubai to him, in the capacity of an 2x~= 
ecutor, I. A, No, 28 is therefore dis~ 
missed. 


14. I. A. No. 30 is an application 
made by the aprellants to record that 
Venkubai died during the pendency of 
this appeal. No separate order is neces- 
sary on this application because the said 
question is dealt with earlier. The ap- 
plication is rejected. , 


15. Shri P, M. -` Nanaiah, the 
learned counsel for the plaintiff submit- 
ted that certain amounts have been 
drawn by the parties during the pen- 
dency of this appeal and the court -be~ 
low should be directed to take into ec- 
count while passing a final decree that 
the said payments have been made to 
them. We accordingly do so, 


16, It was brought to our notice 
that in the course of the judgment and 
decree of the court below there were 
some discrepancies with regard to the 
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share to which. the parties were entitled 
to. So in order to make the matters 
clear we pass a fresh decree in substitu- 
tion of the decree passed by the court 
below. There shall be a preliminary 
decree directing partition of the proper- 
ties belonging to the family as follows; 


(1) The plaintiff is entitled to 4/18th 
share in the properties described in 
plaint A schedule and in the sum of 
Rs. 1.07,949-48 ps. and the interest ac- 
crued thereon as set out in para. 19 of 
the judgment of the lower Court. 

(2) Defendant 1 (a) Shivaji Rao is 
entitled to 7/18th share. 

(3) Defendant 1 (b) Venkubai is en- 
title to 4/18th share. It shall be distri- 
buted in accordance with the decision on 
the Will said to have eg made by her: 

(4) Defendants 1 (c¥ 1 (d) and 1 (ey 
are each entitled to 1/18th share in the 
said properties. The court below will 
pass a final decree on the above basis 
and in accordance with the directions 
given above. 

(5) Account shall be taken under 
Order 20, Rule 18 of the Code of Civil 
Procedure and appropriate consequential 
orders may be made after such enquiry. 

(6) The suit as against defendant 2 
stands dismissed. 

17. The costs incurred by the 
plaintiff and defendants 1 (a) to 1 (e) in 
this court and in the court below shall 
come out of the estate. Defendant No. 2 
shall bear her own cost both in this 
Court as well as in the court below. The 
court-fee payable on the plaint shall be 
paid out of the estate. 

18. The trial Court shall proceed 
to dispose of the suit expeditiously. The 
appeal is accordingly disposed of. 


Order accordingly. 
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JUDGMENT :— This is a defendant’s 
Second appeal. 
filed by the plaintiff-respondent for a 
declaration that he is the owner of the 
suit schedule properties and for posses- 
sion of the same along with damages of 
Rs. 4.000/- for use and occupation of the 
suit properties. 

2. The facts leading to the insti- 
tution of the suit are that one Panka- 
jamma, the widow of the deceased bro- 
ther of the plaintiff and the defendant, 
had obtained a decree against the de-en- 
‘dant and others in O. S. No. 1 of-1936-37 
on the file of the Additional Subordinate 
Judge, Hassan. for possession ‘of the 
suit properties and other properties, The 
date of the decree in that suit was 31-5- 
1938. Pankajamma assigned the said de- 
cree in favour of the plaintiff and the 
said assignment was recognised in Ex- 
ecution Case No. 16 of 1941-42. The 
plaintiff then sued out execution of the 
Same in Execution Case No. 22 of 1952- 
53, for delivery of the suit properties. 
The plaintiff's case was that he obtained 
delivery of the suit properties through 
court on 19-12-1952. After obtaining 
possession of the properties, and at the 
request of the defendant. the plaintiff 
entrusted the suit properties to the de- 
fendant to look after them and give up 
the same to him whenever the plaintiff 
wanted them as he was residing at Pon- 
mathpura.. About 2-1/2 years prior to 
the suit. he demanded possession of the 
suit properties from the defendant, but, 
the defendant refused to deliver posses- 
sion. Under these circumstances. the 
plaintiff filed present suit for the reliefs 
claimed by him in the suit. 


3. The case of the defendant was 
that he was in continuous possession of 
the suit properties from 19-12-1952 and 
even prior.to that date for a consider- 
able period. He denied that the plain- 
tiff took possession of the same through 
Court or that the plaintiff entrusted the 
management of the same to him at any 
time. The suit, according to him, was 
barred by adverse possession. Inciden- 
tally, he stated that he had effected 
some improvements on the suit lands 
believing himself to be the owner. On 
these pleadings, the following issues 
were raised by the trial Court. 

1. Whether the plaintiff is the owner 
of the suit lands? 

2. Whether the plaintiff is estopp- 
ed from claiming title to the suit lands? 

3. Whether the plaintiff was in pos- 
session at any time within twelve years 
prior to suit? 


It arises out of a suit . 
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4. Whether the defendant is in ad- 
verse pcssession for over 12 years prior 
to suit? 

>. Whether the suit is barred by 
time? 

6. Whether the plaintiff is entitled 
to any reliefs sought? 


7. Whether the defendant is entitl- 
ed to any relief of compensation? 


4, The trial Court, after consider- 
ing the evidence on both sides, came to 
the conclusion that the plaintiff was the 
owner of the suit properties within’ 12 
years prior to the date of the suit. In 
that view, the trial Court decreed the 
suit of the plaintiff. Aggrieved by this 
decisior, the defendant preferred an ap- 
peal to the Court of the Civil Judge, 
Hassan. The Jearned Civil Judge. by his 
judgment dated 5th August 1968 con- 
firmed the judgment and decree of the 
trial Court. Hence this second appeal by. 
the defendant. 


J: In this appeal Sri Nanjunda- 
swamy, learned counsel for the defend- 
ant, contended that the plaintiff did not 
take possession of the suit properties as 
contended by him on 19-12-1952. If the 
plaintiff did not take possession on that 
day. he contended that the defendant who 
was in possession of the properties dur- 
ing the pendency of O. S. No. 1 of 1936- 
37 continued to be in uninterrupted pos- 
session for more than 12 years and there- 
fore the suit brought by the plaintiff 
after this period of 12 years is liable to 
be dismissed inasmuch as the defendant 
has perfected his title by adverse pos- 
session. He further contended that the 
Courts below have held that the plain- 
tiff got symbolical possession on 19-12- 
1952 and if that fact is taken into con- 
sideration, even then, the plaintiff did 
not get actual possession of the suit pro- 
perties on that date as he was entitled 
to get actual possession. in which case, 
there was no interruption of the con- 
tinuous possession of the suit properties 
by the defendant. If that be so, the suit 
brought by the plaintiff is barred by 
time and is liable to be dismissed. He 
relied upon the decision in Mangaraja 
Shetty v. Subbiah, (1969) 1 Mys LJ 183. 
In that case it was pointed out that 
where the purchaser was entitled +0 
aciual possession but obtains no such 
possession, it cannot be said that he ob- 
tained symbolical possession; that if plain- 
tiff obtained actual possession under 
Order XXI. Rule 95, Civil P. C. that 
would interrupt the possession of the 
judgment-debtors and that where the 
defendants plead that possession was not 
actually given to the purchaser, the 
burden is on them to show that their 
possession was not interrupted. The facts 
of that case are quite different from the 
facts of the instant case, Even other 
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wise, the ratio of the decision in the 
above case has no bearing on the facts 
of the instant case. In this case, the 
main question that arises for considera- 
tion is whether on 19-12-1952 the plain- 
tiff got actual possession cf the suit pro- 
perties. On this point the trial Court 
has held as follows:— 


“Fx, P-1 is the certified copy of the 
delivery receipt executed by the plaintiff 
in favour of the Amin of the Court. The 
plaintiff has ‘sworn that he has ex- 
ecuted the original Ex. P-1. The 
receipt no doub: shows that the plaintiff 
was given actual physical possession of 
the 2 items of the property. P. W 
is an attestor to the delivery receipt, He 
has testified to the proceedings as per the 
original of Ex. P-1. The defendant has 
made a reference to these delivery pro- 
ceedings in his reply notice Ex, P-5 as 
per the recitals Ex, P-5(a). He parti- 
cularly admitted that these recitals per- 
tain to the proceedings of the year 
1952. More than all either in the written 
statement or in the course of the trial 
or during his deposition the defendant 
has not contested the truth or the vali- 
dity of the Court proceedings which have 
constituted the plaintiff. the owner of 
the suit properties, nor has he denied 


even by implication the title of the plain-. 


tiff to the plaint schedule properties. For 
these reasons. I hold that the plaintiff 
has proved his title to the property......” 
Further, it is sean from the delivery 
proceedings, that the defendant was ab- 
Sent at that time. That fact is admitted 
by the plaintiff es well as the attesting 
witness. Hence. although in the delivery 
receipt, the plaintiff purports to have 
taken the -actual possession of the pro- 
perty, I am inclined to hold that what 
was taken was only a symbolical deli- 
very of possession.” 

The trial Judge having observed in 
the earlier part of his judgment that the 
delivery proceedings could not be dis- 
puted, he was wrong in holding that the 
plaintiff took-only symbolical possession. 
What has persuaded the learned trial 
Judge to come to this conclusion appears 


to be that at the time of the delivery’ 


proceedings that took place. the defend- 
ant was absent. If the defendant was 
absent at the time of the delivery pro- 
ceedings and in fact the delivery pro- 
ceedings took place as per law and pos- 
Session was delivered to the plaintiff, 
merely because the defendant was ab- 
sent. it is wrong fo hold that it was a 
symbolical possession. The appellate 
Judge on this point has stated thus: 


“At this stage, I may discuss as to 
whether the plaintif was put in actual 
possession of the suit properties or as to 
whether he was given only symbolical 
possession. The oral evidence of the 
plaintiff and his wiinesses appears to be 
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rather artificial in this regard as observa 
ed by the trial Court ... 12. sse sse aes 
Admittedly the defendant was absent af 
the time when the delivery proceedings 
took place. In that case and in view of 
the clear admission of the plaintiff and 
his witnesses that the defendant has con~ 
tinued to be in possession of the suit 
properties for all these years, what ap- 
pears to have taken place at the time of 
delivery of possession is that symboli- 
cal. possession was delivered to the plain- 
tiff and he was satisfied with the same”, 


The learned appellate Judge was not 
correct in stating that “the oral evidence 
of the plaintiff and his witnesses appear 
to be rather artificial in this regard as 
observed by the trial Court”. The trial 
Court on this point has not at all held 
that the evidence was artificial, and that 
has been stated in a different context. 
The learned appellate Judge without 
carefully : looking through the judgment 
of the trial Court has made this obser- 
vation and that observation as could be 
seen is wrong. However, he thas also 
made the same mistake as was made by. 
the trial Judge in coming to the conclu- 
sion that symbolical possession was given 
to the plaintif on 19-12-1952 ‘because 
the defendant was absent. This infer- 
ence of the Courts below is totally 
wrong. The evidence clearly points out 
that actual possession was given to the 
plaintiff on 19-12-1952. If that be so, 
the possession of the defendant was dis- . 
rupted on that date and the suit filed 
by the plaintiff within 12 years from 
that date is clearly within time, Under 
Order XXI, Rule 95. Civil P. C. where 
the purchaser who is entitled to actual 
possession, if he is given symbolical pos- 
session. it is effective delivery within 
this rule as against the judgment-debtor 
and persons claiming under him. The 
remedy of the purchaser who is obstruct- 
ed by them thereafter is to file a suit 
against them to recover possession with- 
in twelve years. Even if the case made 
out by the Court below is to be accepted 
that symbolical possession was given to 
the plaintif on 19-12-1952, then. also 
there was disruption of possession of the 
defendant and the suit now brought by 
the plaintiff is clearly within time It 
is not disputed that in order that the 
suit may be barred by time. the defend- 
ant must have been in uninterrupted pos- 
session for twelve years before the date 
of the suit. In the present case. that is 
not so. By the delivery of actual posses- 
sion or even assuming it to be symbolical 
possession, the adverse possession of the 
defendant was interrupted. Time has 
therefore commenced to run from the 
date the plaintiff got possession of the 
properties and so considered. the suit 
having been brought within twelve years 
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from that date, it was not barred by 
time. In Manikayala Rao v. Narasimha- 


To AIR 1966 SC 470 it was held 
at:— 

“Article 144 deals with a suit for 
possession of immovable property or any 
interest therein not otherwise specially 
provided for and prescribes a period of 
twelve years commencing from the date 
when the possession of the defendant be- 
comes adverse to the plaintiff. This arti- 
cle obviously contemplates a suit for 
possession of property where the defend- 
ant might be in adverse possession of it 
as against the plaintiff. Now it is well 
settled that the purchaser of a coparce- 
mer’s undivided interest in joint family 
property is not entitled to possession of 
what he has purchased. His only right 
is to sue for partition of the praperty 
and ask for allotment to him of that 
which on partition might be foune to 
fall to the share of the coparcener whose 
sharehe had purchased. His right to 
possession would date from the period 
when a specific allotment was made in 
his favour. It would therefore. appear 
thet the alienee was not entitled to pos- 
session till a partition had been made. 
‘That being so, it is arguable that the de- 
fendants in the suit could never have 
been in adverse possession of the pro~ 
perties as against him as possession could 
be adverse against a person only when 
he was entitled to possession”. - 


6 Sri Nanjundaswamy, contended 
that the facts in Manikayala Rao’s case 
are different from the facts in the instant 
case and that being so, the ratio of that 
decision cannot be made applicable to 
the facts of the present case. I see no 
reason why the ratio of the decision in 
Manikayala Rao’s case cannot be made 
applicable to the facts of the present 
case. Even in cases where symbolical 
possession is given, that disrupts adverse 
possession of the judgment-debtor and 
that being the case, the defendant can- 
mot succeed in any view of the matter. 

7. For the reasons stated above, 
this appeal fails and is dismissed with 
costs. 
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Brief Note:— It is fairly well establish- 
ed that in a well developed urban area 
where demand for building sites is great, the 
prices of land are bound to show an upward 
trend. (Para 10) 


It is also a fairly well-settled principle 
that while evaluating an agricultural land 
situated in the midst of well developed urban 
localities, its potentiality for building should 
be, taken into account. It is equally settled 
that in the determination of compensation 
of such property the following three methods 
could be adopted: (1) the opinion of experts 
as regards the nature and the value of the 
land acquired; (2) the prices fetched from 
the sales of lands with advantages and res- 
trictions more or less similar to those pos- 
sessed by the acquired land, at or about the 
time relevant; and (3) by the capitalisation 
of the net income from the acquired pro- 
perties. In evaluating such lands the lands 
in question should be notionally reduced into 
building site after making allowance for the 
area that might be taken up for providing 
for the amenities, such as roads, drains etc. 
and the cost to be incurred in providing for 
such amenities, and any other factor which 
may have relevance for the making of such 
a lay-out and in doing so all the relevant 
factors concerned in any such process of 
making of a hypothetical lay-out should be 
given due weight. (Para 12) 


A slum on a revenue paying land gene- 
rally sprouts on account of the landlord 
leasing out in favour of the lessee small bits 
of land on a monthly rent, subject to the 
lessee being able to put up a small hutment 
for his residence. In fact, the evidence in 
the present case clearly points to this fact. 
In this circumstance the vicinity of slums 
would not operate as a restriction to be taken 
into account while determining value of the 
acquired lands on the basis of their poten- 
tialities for putting up buildings. (Para 10) 

B. K. Ramachandra Rao, Addl. Govt. 
Advocate, for Appellant in M. F. A. Nos. 7, 8, 
9 and 232 of 1968; V. Krishnamurthy and 
Sekhara Setty, for Appellant in M. F. A. 
No. 261 of 1967 and for Respondents Nos. 1, 
8 and 9 in M. F. A. No. 232 of 1968; A. J. 


Sadashiva, for Respondents Nos. 9-11 in 
M. F. A. No. 232 of 1968. 


peals arise out of a common Order made 
by the Principal District Judge, Bangalore 
on 22-12-1966 in L. A. Mis. Cases Nos. 271, 
272 and 273 of 1961 and 94 of 1962. Hence, 
they are disposed of by a common judg- 
ment. 


2. It is relevant to mention that 
under the common Order made by the iearn- 
ed District Judge, he has also dealt with 
L. A. Mis. Case No. 149 of 1962, the rele- 
vant M. F. A. in regard to that being 
M. F. A. No. 10 of 1968. Since one of the 
respondents is reported to be dead, in the 
said appeal, it has been detached from the 
group of appeals for the purpose of disposal 
separately, after the legal representatives, if 
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any, of the deceased respondent are brought - 


on record. 

3. M. F. A. Nos. 7, 8, 9 and 232 of 
1968 have been preferred by the Special 
Land Acquisition Officer, City Improvement 
Trust Board, Bangalore, M. F. A. No. 261 
of 1967 is an appeal for enhancement of 
compensation preferred by the claimant in 
L. A. Mis. Case No. 273/61. 

4. We may at this stage itself point 
out that in regard to M. F. A. No. 232/68 
Sri A. J. Sadashiva, learned Counsel appear- 
ing for respondents 9 to 11 therein, submit- 
ted that he had nothing to say in regard to 
the enhancement of compensation. What, 
however, he submitted was that his clients 
had remained ex parte in the proceedings 
before the lower Court, and in that connec- 
tion he had preferred an application for set- 
ting aside the order placing them ex parte 
and that the same is pending disposal in 
the said Court. He, therefore, submitted 
that in case his application were to be allow- 

(Contd. on Col. 2) 
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ed, he would have`to lead evidence in re- 


gard to apportionment only. He, therefore, 
had nothing more to say with regard to the 
question of apportionment at present. We, 
therefore, propose not to refer to this aspect 
of the case any further. ' 

5. =- It is also relevant to note that in 
regard to L. A. Mis. No. 272/61, there is a 
note made on 1-3-1968 by the learned Dist- 
rict Judge, while disposing of I. A. No. 1 
to the effect that in L. A. Mis. No. 272/61, 
a decree had not been drawn up. He has 
also directed that the same should be drawn 
up as the parties had no objection to such 
a course. We have referred to this fact only 
to direct the attention of those concerned 
for the drawing up of the aecree as early as 
possible in accordance with the above direc- 
tions of the learned District Judge. 

6. The following table would give 
the particulars regarding the numbers of the. 
appeals, corresponding L. A. Mis. Cases 
before the lower Court, survey numbers and 
the extent of the lands acquired: 








Appeals Corresponding No, Survey Extent 
Numbers before lower Court Number of land 
A-Cs 
M. FE. A. 7/68 } L. A. Mis. Case 57/5 - 1.37 
M. F, A. 231/67 No. 273/61 
M. F. A. 8/68 L. A. Mis. 271/61 57/4 9.06 
M. F. A. 9/68 L. A. Mis, 94/62 8 1-84 
M, F, A. 282/88 L. A. Mis. 272/61 5712 1-09 





In the lower Court, common evidence 
was recorded in respect of the above cases. 
The learned District Judge determined the 
compensation payable to the claimants on 
the basis that the lands were eminently fit 
for building sites. He also determined the 
market value of the lands at Rs. 18 per 
square yard. In computing the total com- 
pensation payable, he applied that rate to 
the lands under acquisition and made allow- 
ances for the ‘conversion fine’, wherever he 
thought necessary. He, however, did not 
provide for any allowance in regard to the 
‘lay-out charges’ that might have to be in- 
curred in all cases where a lay out of sites 
had to be formed on agricultural Jands or 
any other large tract of land. Further, while 
Tecognising the fact that some area of land 
is bound to be taken up for the formation 
of roads, drains and Jung-spaces and such 
other amenities in a lay-out of sites, he did 
not take into account such extent in deter- 
Mining the total compensation payable, in 
some of the cases. 


We shall have occasion to deal with 
these questions, im regard to each of the 
cases, separately at a later stage, and there- 
fore, it is unnecessary to refer to them in 
detail at this juncture. Aggrieved by the 
said order the appallants have preferred the 
above appeals. 


7. On behalf of the Special Land 
Acquisition Cfficer Sri B. K. Ramachandra 


Rao, lezrned Government Advocate, con- 
tends thus: The learned District Judge was 
not justified in determining the market value 
of the sites in the neighbourhood of the ac- 
quired lands at Rs. 18/- per square yard 
based on Exts. P-15 and P-16, which are 
sale deeds in respect of well laid-out muni- 
cipal sites. He was also not entitled to act 
on them. without making a notional reduc- 
tion of the lands under acquisition into a 
lay-out of building sites and making proper 
allowances for the area that would be taken 
up for roads, drains, lung spaces and other 
amenities. Further, he should also have 
taken into account the cost of making a lay- 
out of sites which is commonly known as 
‘ay-out charges’ in addition to the premium 
known as ‘conversion fine’ payable to Gov- 
ernment under the relevant Revenue Laws 
for securing permission to use agricultural 
land for non-agricultural purposes. Thefe 
was no justification for the learned District 
Judge to ignore any of the said considera- 
tions while computing the compensation pay- 
able in respect of the lands in question. 

8. Sri V. Krishnamurthi, the learn- 
ed Counsel appearing on behalf of the ap- 
pellant in M. F. A. No. 261/67, and prin- 
cipal claimants-respondents in all the other 
appeals, submitted that the lower Court while 
determining the compensation payable in res- 
pect of the lands in question. has taken into 
consideration all the circumstances referred 


to in the submission on behalf of the ap- 
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pellant in regard to the requirements of a 
lay-out of building sites. It was also urged 
that it would be open to the respondents to 
show that the rate as determined by the 
lower Court, namely Rs. 18/- per sq. yd. 
would be too low, and the same ought to 
have been Rs. 23 to Rs. 25 per sq. yd. and 
if it was so determined, it would take with- 
in its ambit any charges that may have to 
be paid towards ‘conversion fine’ and ‘lay- 
out charges’, which would not be more than 
Rs. 5 per square yard, in all. It would, 
therefore, follow that if the rate is maintain- 
ed at Rs. 18 per square yard, no further 
amounts by way of ‘conversion fine’ and 
‘lay-out charges’ would become payable. Ac- 
cording to him, Exts. P-14 to P-16, which 
are sale-deeds of sites in the neighbourhood 
of the lands under acquisition, would clear- 
ly support the determination of the rate at 
Rs. 23 per sq. yd. This argument was also 
urged in support of the claimants’ appeal 
in M. F. A. No. 261/67. 


9. It is relevant to briefly advert to 
certain facts which are not in dispute. The 
acquired lands are situated in a well deve- 
loped locality between Gavipur and Gutta- 
halli Extensions of Bangalore City. They 
are all agricultural lands. One of the lands 
under acquisition, namely S. No. 57/5 is 
bounded on two sides by well-laid out muni- 
cipal roads. 
gard to these lands are a trust known as 
‘J. B. Kempanna Setty Charities’ and Sri 
Ramakrishna Ashrama, which is a Hindu 
Religious Institution. Round about the ac- 
quired lands well developed extensions of 
30 to 50 years standing are located. Those 
buildings are within a furlong or two from 
all these lands. The claimants have claimed 
compensation ranging from Rs. 15 to Rs. 50 
per square yard in regard to these lands on 
the basis that the lands were fit for building 
sites and they should be evaluated as such 
on the basis of the price per square yard. 
On behalf of the Special Land Acquisition 
Officer, the situation, extent of the lands and 
their potentialities for building sites are not 
seriously disputed. 


10. Before proceeding to consider the 
cases individually, appeal-wise, it is neces- 


sary to examine the contentions in regard to. 


the determination of the value of the build- 
ing sites in the neighbourhood of the lands 
in question. The lower Court has determin- 
ed the rate at Rs. 18 per square yard, main- 
ly on the basis of certain sale deeds, Exts. 
P-15 and P-16. Ext. P-15 is dated 13-1-1948. 
Under the said deed, a site ad-measuring 
320 sq. yards has been purchased for a con- 
sideration of Rs. 6,000/-. On this basis the 
rate per square yard of land is slightly less 
than Rs. 19/-. It is pointed out by the learn- 
ed Government Advocate that the value 
under this deed would include the cost of a 
foundation (plinth) and a well, and if some 
allowance is made in that behalf, the rate 
would work out at less than Rs. 15 per sq. 
yd. It is true that the factual position is as 


aforesaid date. 


The principal claimants in re- - 
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contended for by the learned Counsel. But, 
it is to be remembered that the lands under 
acquisition are situated in a well developed 
urban area and the evidence discloses that 
the Jand values were showing an upward 
trend. The relevant date for the purpose of 
determination of compensation as per the 
Notification under Section 18 of the City 
Improvement Act is 17-3-1949. The sale 
deed, Ex. P-15 is 14 months anterior to the 
If some allowance is made 
for the rising prices, the determination of 
the rate at Rs. 18 per sq. yd. could not be 
said to be unreasonably excessive. 


The position in regard to Ex. P-16 is 
much better. That deed was executed on 
31-8-1947, i.e., nearly one year and 7 months 
anterior to the relevant date, i.e., 17-7-1949. 
The rate as determined on the basis of the 
consideration for that deed would work out 
to Rs. 15 per sq. yd. On behalf of the 
Special Land Acquisition Officer consider- 
able reliance was placed on the said deed. 
It is fairly well established that in a well 
developed urban area where demand for 
building sites is great, the prices are bound 
to show an upward trend. Indeed, if al 
Jowance is made for such rising prices, the 
determination of the rate of Rs. 18 per sq. 
yd. would not become unreasonable. In this 
context, it is relevant to refer to Ex. P-14, a 
sale deed dated 8-1-1958, on which Sri V. 
Krishnamurthi placed some reliance. The 
rate under the said deed would work out 
to Rs. 30 per sq. yd. Reliance is placed on 
this deed on behalf of the respondents only 
to show that the prices were showing an up- 
ward trend. In a space of about ten years, 
between 1948 and 1958, the price had risen 
by about Rs. 12 per sq. yd. This of course, 
affords some justification for the allowances 
made for the rising prices of sites between 
the dates of the sale deeds Ex. P-15 and 
Ex. P-16 and the date of the Notification 
under Section 18 of the City of Bangalore 
Improvement Act. 


It is, however pointed out by Sri Rama- 
chandra Rao, that the municipal sites con- 
cerned in the sale deeds, Exs. P-15 and P-16, 
are all full-fledged building sites, situated in 
a fully developed locality, whereas the Jands 
under acquisition are in the neighbourhood 


of slums as could be seen from the evidence 


adduced on behalf of the parties. If this 
circumstance is taken into account, even if 
sites .are formed onethe acquired lands, so 
long as they are in the neighbourhood of 
slums, they would not fetch the same price 
as the municipal sites concerned in the said 
sale deeds. We are unable to accept this 
argument as sound. A slum on a revenue 
paying land generally sprouts on account of 
the landlord leasing out in favour of the 
lessee small bits of land on a monthly rent, 
subject to the lessee being able to put up a 
small hutment for his residence. In fact, the 
evidence in the present case clearly points to 
this fact. In these circumstances, it would 
be clear that these slums are of a temporary 
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character and are liable for clearance at the 
instance of the Jandlord. We are, therefore, 
of the view that this circumstance would not 
operate as a restriction to be taken into ac- 
count while determining value of the acquir- 
ed lands on the basis of their potentialities 
for putting up buildings. 

For all these reasons, we: are clearly of 
opinion that the rate of Rs. 18 per sq. yd. 
as determined by the learned District Judge 
does not call for interference by us. The 
contention of Sri Ramachandra Rao tbat 
the said rate was excessive and unreason- 
able has, therefore, to fail. 


1i. We have already referred tò the 
fact that in some cases, the lower Court, 
while notionally reducing the acquired lands 
into building sites for the purpose of deter- 
mining their market value as building sites, 
has not made any reduction in the area 
acquired on account of the fact that cer- 
tain. extent of the land would be taken up 
for the formation of roads, drains, etc. 
With regard to ‘lay-out charges’, which has 
to be incurred in all cases, without excep- 
‘tion, no deduction has been made by the 
lower Court on this account from the total 
compensation determined in any of the 
cases. The reasons given by that Court in 
support of the said conclusion is that the 
lands do not require to be laid into site 
by providing for roads, drains etc. In other 
words, the lands can be used as sites as 
they are, after payment of the necessary 
‘conversion fine’ to the State Government. 
In our opinion, this view of the lower Court 
is wholly erroneous. We, however, wish to 
observe that in all cases the learned District 
Judge has reduced the compensation to the 
extent of the ‘conversion fine’ payable to 
the Government, and the same has not been 
questioned by any one in these appeals. 


12. It is a fairly well settled prin- 
ciple that while evaluating an agricultural 
land situated in the midst of well developed 
urban localities, its potentiality for building 
should be taken into account. It is also 
settled that in the determination of com- 
pensation the following three methods 
could be adopted: (1) the opinion of ex- 


perts as regards the nature and the value 


of the land acquired; (2) the prices fetched 
from the sales of lands with advantages 
and restrictions more or less similar to those 
possessed by the acquired lands, at or about 
the time relevant; and 3) by the capitalisa~ 
tion of the net income from the acquired 
properties. In the instant cases, the second 
of the above methods has been adopted. It 
was no doubt faintly contended at one 
stage that all these lands were yielding in- 
come on account of agricultural and horti- 
cultural operations carried on them. But 
there is no material placed. before the Court 
as to the net income thereof, after allow- 
ing for all the expenses incurred in earning 
such income. Nor has this contention been 
urged before the lower Court at any time. 
Hence, recourse to this method is not pos 
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sible in the circumstances of these cases. 
Moreover, the method of evaluation of 
agricultural land situated in a well develop- 
ed urban locality is fairly well settled. It 
is, that the lands in question should be no- 
tionally reduced into building site after 
making allowance for the area that might 
be taken up for providing for the ameni- 
ties, such as roads, drains etc. and the cost 
to be incurred in providing for such ame- 
nities, and any other factor which may 
have relevance for the making of such a 
lay-out. It is not open to the Special Land 
Acquisition Officer or the Court to take into 
consideration the extent, nature and the 
Situation of the particular lands in disallow- 
ing- allowances to be made in regard to the 
said factors as it must be remembered that 
the lands, in order to be evaluated as build- 
ing sites, have to be notionally reduced into 
such building sites, and in doing so all the 
relevant factors concerned in any such pro- 
cess of making of a hypothetical lay-out 
should be given due weight. 


13. For these- reasons, we are not in 
agreement with the conclusions of the lower 
Court in regard to the allowances to be 
made for the provisions of amenities and 
the cost of making a lay-out in regard to 
the acquired lands. We _ are, therefor, 
clearly of opinion that in all these cases, 
the lower Court should have taken into ac- 
count the extent of the land required for 
the provision of amenities and the expendi- 
ture that is usually incurred for making a 
lay-out from agricultural lands. 


14, As regards the extent of the 
land that must be deducted from the area 
comprised in the lands acquired for the 
purposes of amenities to be provided, in 
order to convert the agricultural land into 
one suitable for buildings in an urban loca- 
lity, the lower Court has determined ` such 
area which might be taken up for amenities 
to be as 20 per cent of the total area ac- 
quired. Though some argument was add- 
ressed on behalf of the appellant that that 
percentage should be increased to 25 to 30, 
on the material placed before us, we are 
not persuaded to accept that contention. 
It is to be remembered that the extents of 
the lands acquired in these proceedings are 


<- very small and in no case it exceeded two 


acres and six guntas. In these circumstan- 
ces, having special regard to the size and 
extent of the individual Jand acquired, 
We see no reason to interfere with the deter- 
mination made by the lower appellate Court 
that 20 per cent of the land would be suffi- 
cient for the provision of amenities in re~. 
gard to such a lay-out. 


15. We have earlier observed that 
in regard to the ‘conversion fine’ in respect 
of these lands, no arguments were address- 
ed before us. It is also seen from the’ 
order under appeal that the lower Court 
has in all these cases made proportionate 
reduction of the compensation on this 
account. 


1973 


16. In regard to the ‘lay-out charg- 
es, we have earlier stated that there is no 
warrant for not making provision for it by 
reducing the compensation by an amount 
that might have to be expended for making 
a layout. We do not think that merely be- 
cause an agricultural land situated in an 
urban locality abuts a road, it should be 
evaluated as a building site, without mak- 
ing any provision for deduction by way of 
‘lay-out charges’ apart from any other con- 
sideration. For an agricultural land to be 
Jaid into sites, the first step to be taken 
would be to secure permission of the State 
Government or any other authority em- 
powered in that behalf under the relevant 
Revenue Laws, for utilisation of the lands 
for non-agricultural purposes. Such permis- 
sion is ordinarily granted on payment of a 
premium popularly styled as ‘conversion 
fine’. The next step would be to lay it out 
into sites by the formation of roads, drains 
and laying of water and electric mains, in 
addition to providing lung spaces such as 
parks and playing fields, wherever they are 
found to be necessary. It is only after all 
these steps are taken that the land can be 
said to be a building site in an urban loca- 
lity. It is clear from the above that cer- 
tain percentage of the area of the land 
which is taken up for the amenities could 
not partake of the character of building 
sites, and the said area would be lost to the 
owner of the land permanently. It is fur- 
ther clear that the formation of roads and 
drains, and Jaying out of sewage, water 
and electric mains would involve consider- 
able expenditure. It is not disputed before 
us that generally this expenditure is com- 
puted on the basis of rate per square yard 
and it is commonly known as ‘lay-out 
charges’. In the instant cases, it is in the 
evidence of the Special Land Acquisition 
Officer, examined as RW. I that the ‘lay-out 
charges’ at the relevant time were Rs. 3 to 
Rs. 4 per sq. yd. and this evidence has 
not been seriously challenged in cross-exa~- 
mination nor was any serious argument 
addressed before us. It is clear from the 
evidence of this witness that he had been 
associated with the City Improvement Trust 
Board, Bangalore, as its Special Land Ac- 
quisition Officer from the year 1954 to 1959. 
His qualification to speak to the rate, there- 
fore, cannot be seriously in doubt. How- 
ever, we feel that between the two 
mentioned by this witness, the rate most 
beneficial to the claimants should be adopt- 
ed. 

We, therefore, hold the ‘lay-out charges’ 
to be taken into account in determining the 
total compensation payable to the claimants 
should be taken as Rs. 3 per squaré yard. 

17. We shall now proceed to deter- 
mine the compensation in each of these 
cases keeping in view the above principles 
and the conclusions arrived at by us. 

M. F. As. Nos. 7/68 & 261/67 

M. F. A. No. 7/68 is by the Special 

Land Acquisition Officer and M. F. A. No. 


rates 


_ charges. 
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261/67 is by the claimant. These appeals 
concern Survey No. 57/5 measuring 1 acre 
and 37 guntas. The claimants appeal 
relates to enhancement of compensation 
from Rs. 18 to Rs. 23 to be made before 
the compensation is actually computed. It 
is necessary to decide the appeal of the 
claimant relating to enhancement. 


18. On behalf of the claimant, it 
was contended that S. No. 57/5 was better 
situated than the other lands. In awarding 
an uniform rate of Rs. 18 per sq. yd., the 
lower Court has ignored the additional ad- 
vantageous features possessed by the land 
in question. [t is bounded by two roads on 
two sides and is nearer to the well develop- 
ed localities in the neighbourhood than the 
other lands. It was contended therefore, 
that these advantages must be evaluated in 
terms of money and suitable enhancement 
o in the rate as determined by the lower 

ourt. 


19. Sri Ramachandra Rao, appear- 
ing on behalf of the Special Land Acquisi- 
tion Officer, by way of reply, submitted 
that the lower Court had in fact taken all 
these advantages in determining the market 
value at the rate of Rs. 18 per sq. yd. and 


in these circumstances the Court was not 
justified in awarding compensation to the 
other lands at the same rate. In short, the 


argument is that the market ‘value of the 
other lands should be proportionately re- 
duced, retaining the value of the land in 
question, at Rs. 18 per sq. yd. We are not 
persuaded to accept this contention urged on 
behalf of the Special Land Acquisition Offi- 
cer. We have also held that the determi- 
nation of the market value at Rs. 18 per 
sq. yd. based as it was on Exs. P-15 and 
P-16, was the proper compensation payable 
in respect of the lands in question. It, 
therefore, follows that the market value in 
respect of the other lands is the correct 
value payable for such lands. In this view, 
it follows that in regard to the market value 
of S. No. 57/5, concerned in this appeal, 
some increase is permissible in view of its 
special advantages, as mentioned earlier. 
The claimant has claimed an increase of 
Rs. 5 per sq. yd. on this account. On giv- 
ing our anxious consideration to the matter 
we think an increase of Rs. 2 per sq. yd. 
would meet the ends of justice. As a result 
the market value of the land S. No. 57/5, 
in question, has to ba computed at the rate 
of Rs. 20 per sq. yd. The appeal of the 
claimant in M.F.A. No. 261/67 is, therefore, 
partly allowed to the extent indicated herein. 


19. M.F.A. No. 7/68, is an appeal by 
the Special Land Acquisition Officer against 
the enhancement generally. The lower 
Court, in determining the compensation pay- 
able has not made any allowance for the 
expenses to be incurred towards the layout 
In the light of the earlier discus- 
sion, this deduction should have been made 
from the total compensation payable. To 
this extent, this appeal succeeds. M. F. A. 
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No. 7/68 therefore stands partly allowed to 
the extent indicated above. 


20. We now proceed to compute 
the compensation payable. The total ex- 
tent of the land in terms of sq. yds. would 
be 9,317. Out of this 20 per cent of the 
area has to be deducted towards the area 
to be taken for formation of roads and 
other amenities. After such deduction, the 
remaining area is 7,453 sq. yds. 
sompensation on such reduced extent, com- 
puted at the rate of Rs. 20 per sq. yd. would 
be Rs. 1,49.060. Out of this sum, an amount 
towards ‘lay-out charges’ computed at the 
rate of Rs. 3 per sq. yd. has to be deduct- 
ed. Such charges work out to Rs. 27,951. 
In addition, ‘conversion fine’ of Rs. 7,670 
as determined by the lower Court has to be 
deducted. After giving deduction to all 


these amounts, the net compensation pay- 
able to the claimant in L. A. Mis. Case No. 
273 of 1961 comes to Rs. 1,13,439. The 


claimant, therefore, would be entitled to 
Rs. 1,13,439 which represents its total mar- 


ket value, together with the statutory allow-. 


ance of 15 per cent on this amount and 
interest at six per cent per annum on the 
said sum computed from the date of taking 
possession of the property in question. The 
decree in L. A. Mis. Case No. 273/61 stands 
modified accordingly. 


M. F. A. No. 8 of 1968 


21. This appeal arises from the 
Order made in L. A. Mis. Case No. 271/61 
and the land concerned bears S. No. 57/4 
and its extent is 2 acres and 6 guntas. In 
this case, the lower Court has deducted 20 
per cent of the area towards the lay-out for 
roads, etc. Provision has also been made 
for the deduction of ‘conversion fine’. But 
the ‘lay-out charges’ at the rate of Rs. 3 
per sq. yd. has not been deducted from the 
compensation arrived at. After deducting 
the area and the amount payable as ‘con- 
version fine’, the lower Court has arrived 
at Rs. 1,35,936 as the net sum payable as 
compensation. From this a further reduc- 
tion towards the ‘lay-out charges’ has to be 
made, which we have earlier determined as 
Rs. 3 per sq. yd. The total area of the land 
acquired is 10,406 sq. yds. It will, there- 
fore, be seen that a sum of Rs. 31,218 has 
to be provided, towards the ‘lay-out charges’. 
After giving deduction to the said sum, the 
net compensation would be Rs. 1,04,718. 
The decree in L. A. Mis. No. 271/61, there- 


fore, stands modified accordingly. There 
shall be a decree for Rs. 1,04,718, which 
represents its total market value, together 


with the statutory allowance of 15 per cent 
on this amount with interest at six per cent 
per annum from the date of taking posses- 
sion of the land in question. 


M. F. A. No. 9 of 1968 


22. This appeal relates to L. A. Mis. 
No. 94/62. The land in question is S. No. 
8, its extent being 1 acre and 34 guntas. 


The total. 


ALR. 


The lower Court bas not made any deduc- 
tion towards area taken up for providing 
amenities. It has also not deducted any 
amount payable towards ‘lay-out charges’ 
computed at the aforesaid rate. We pro- 
ceed now to compute the compensation. 


23. The total area of the land is 
8,954 sq. yds. 20 per cent of the said area 
would be about 1,791 sq. yds. The area 
left for evaluation as site is 7,163 sq. yds. 
The total compensation computed at the 
rate of Rs. 18 per sq. yd. would work out 
to Rs. 1,28,934. The total of the ‘lay-out 
charges’ and the ‘conversion fine’ would 
be Rs. 36,112. After giving deduction to 
the said sum, the net compensation payable 
is Rs. 92,822. The claimant in L. A. Mis. 
No. 94/62 is, therefore, entitled to a sum 
of Rs. 92,822, as the market value of the 
land, together with 15 per cent statutory al- 
lowance on that sum with interest at six 
per cent per annum from the date of taking 
possession of the land. 

M. F. A. No. 232 of 1968 


24. This appeal arises from the 
order made by the lower Court in L. A. Mis. 
No. 272 of 1961. It concerns $. No. 57/2 
and the extent involved is 1 acre and 9 
guntas. In this case, the claimant had 
claimed the value of certain wells. The 
lower Ccurt has rejected the claim in regard 
to the said wells. Before us also, no argu- 


ments were .. addressed in regard to this 
question, rightly, in our opinion, as when 
the land is evaluated as a site, wells and 


trees standing thereon, cannot be separately 
valued the reason being that if a land is 
converted into sites, trees-and wells will 
necessarily have to be cut down or filled up 
as the case may be. Therefore, we confirm 
ae finding of the lower Court in this be- 
alf. 


25. In this case, the lower Court 
has deducted 20 per cent of the land to- 
wards the lay-out for roads etc. After giv- 
ing such deduction the net area would be 
4,743 sq. yds. The compensation payable 
thereon at Rs. 18 per sq. yd. would be 
Rs. 85,374. Out of this sum, the amounts 
due as ‘conversion fine’ and ‘lay-out charg- 
es’ have to be deducted. These two items 
add up to Rs. 23,912. The net compensa- 
tion therefore, would be Rs. 61,462. The 
claimant is, therefore, entitled to Rs. 61,462, 
as the total market value together with 15 
per cent of that sum as statutory allowance 
and interest at the rate of six per cent per 
annum from the date of taking possession 
of the land. The decree in L. A. Mis. No. 
272/61 stands modified accordingly. 

26. In the result, all the above ap- 
peals succeed only in part and they are 
allowed to the extent indicated above. The 
parties in all these appeals will bear theip 
own costs in this Court. 


Appeals allowed partly. | 


[ritsen 
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G. K. GOVINDA BHAT AND V. S. 
MALIMATH, JJ. 


T. Venkanna, Petitioner v. The Hon’ble 
High Court of Mysore by its Registrar and 
another, Respondents. 

I. A. No. 1 in Writ Petn. No. 2937 of 
1972, D/- 13-12-1972. 

Index Note:— Advocates Act (1961), 
Section 30 — Advocate appearing as liti- 
gant in person is not entitled to argue with 
his robes on from Advocates’ Tabie. 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1956 SC 108 = 1956 Cri LJ 283, 
Vidya Verma v. Shiv Narain 
(1887) ILR 9 All 180 = 1887 All WN 
7, In the matter of West Hopetown 
Tea Co. Ltd. l 
(1862) 31 LJ Ch 297 = 11 ER 907, 
New Brunswick and Canada Riy. 
and Land Co. Ltd. v. Conybeare 6 

S. K. Venkataranga Iyengar, for Peti- 
tioner. 

G. K. GOVINDA BHAT, J.:— In 
response to Notification No. GOB 291,72 
dated 4-4-1972 and published in the Mysore 
Gazette dated 6-4-1972, Sri T. Venkanna, a 
practising Advocate offered himself for be- 
ing considered by the High Court for re- 
commendation to be appointed as a District 
Judge. Since he was not called for inter- 
view by the High Court, he preferred W. P. 
No. 2937 of 1972 which came up for pre- 
liminary hearing for admission on the 28th 
of November, 1972 before us. The peti- 
tioner was not represented by counsel and 
he appeared in person and wanted to argue 
from the Bar his own cause. He was told 
by us to disrobe himself and then address 
the Court. The petitioner insisted that he 
should be heard without being required to 
remove his Gown. Being 
that the petitioner is not entitled to argue 
with his robes on since he was arguing his 
own cause, his petition was dismissed. The 
said order reads thus:— 

“The petitioner Sri T. Venkanna is an 
Advocate of this Court. He has not engag- 
ed any counsel to argue his case, but ap- 
peared in person and wanted to argue from 
the Bar his own cause. He was told by the 
Court to disrobe himself and then address 
the Court. He did not disrobe himself and 
then argue his case. Sri Venkanna being 
an Advocate in his own cause, he is not 
entitled, in our opinion, to exercise the pri- 
Vileges of an Advocate and address the 
Court from “the Bar”. 


In these circumstances, 
writ petition.” 

2. On 29-11-1972 the petitioner filed 
I. A. No. I wherein he has prayed that our 
order dated 28-11-1972 be recalled and he 
be permitted to argue his case with his 
robes on. 


BQ/BQ/A721/73/GKC 


we reject the 


T. Venkanna v. Mysore High Court (Bhat J.) 


of the opinion. 
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3.- When the matter came up fos 
hearing on, I. A. No. I, we told Sri S. K. 
Venkataranga Iyengar, learned counsel for 
Sri Venkanna in I. A. No, I that we will 
recall our order dated 28-11-1972 if the 
counsel would argue the case at the preli- 
minary hearing for admission. We also 
told him that if Sri Venkanna would com- 
ply with the directions of this Court and 
argue without his robes on, we will permit 
him to argue after recalling our earlier 
order. Sri Iyengar after consulting bis 
client told us that he has been engaged only 
to argue the interlocutory application and 
not the main matter for admission and that 
Sri Venkanna is not prepared to argue un- 
less we permit him to argue with his robes 


on. 

4. We heard Sri . -Iyengar on the 
question whether an Advocate appearing in 
his own cause is entitled to argue before 
this Court with his Advocate’s robes on. 
The argument of Sri Iyengar was that what- 
ever the practice might have been before 
the coming into force of the Advocates Act, 
1961 (hereinafter called the Act) the peti- 
tioner who is himself an Advocate is en- 
titled to argue from the bar his own cause 
with his Advocate’s robes on. The learned 
counsel relied on Section 30 of the Act 
which states that ‘under the provisions of 
the Act, every advocate whose name is 
entered in the common roll shall be entitled 
as of right to practise throughout the terri- 
tories to which the Act extends, in all courts 
including the Supreme Court.’ Sub-section 
(1) of Section 34 of the Act empowers the 
High Court to make rules laying down the 
conditions subject to which an advocate 
shall be permitted to practice in the High 
Court and the Courts subordinate thereto. 
Rule 12 of the Rules prescribes the dress 
to be worn by advocates appearing before 
the High Court and the courts subordinate 
thereto.. Under the said Rule, the dress 
prescribed for Men Advocates is Black 
Coat, Bands and Gown. The argument of 
Sri Ivengar was that there is no provision 
under the Act or the Rules made thereunder 
that an Advocate appearing before this 
Court when he argues his own cause _ he 
should remove his Gown and that in the 
absence of such a Rule, the petitioner has 
the right to wear his advocate’s robes when 
he argues his own case. 

5. The word ‘Advocate’ is a techni- 
cal term in India and*other countries whose 
legal system is based on the Roman law. 
The corresponding name in the English law 
courts is ‘Counsel’ or ‘Barrister’. Advocate, 
in law, is a person who practices the pro- 
fession of pleading the cause of another 
before a court or a Tribunal. The univer- 
sal practice in England and India has been 
that in cases where a Barrister or an Advo- 
cate appears before the Court as a litigant 
in person, he must not address the Court 
from the Advocates’ table or in robes, but 
from the same place and in the same way 
as any ordinary member of the public. 
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6. Merchant in his book ‘Barrister- 
at-law’ at page 41 of the book has stated 
that ‘Barristers cannot be heard in court as 
advocates unless they are robed’. At page 
70 of the same book it is steted that ‘a Bar- 
tister who is a litigant cannot appear both 
as counsel and as litigant and that he must 
elect either to conduct the case entirely as 
litigant in person or to abandon the case 
entirely to his counsel”. It is also stated 
that ‘he cannot be heard to address the 
Court either after or before his counsel’. 
W. W. Boulton in his book ‘Conduct and 


ea at the Bar’ has stated thus at page . 
15:— 


“Whilst a member of the Bar is en- 
titled, like any other member of the public, 
to appear in person, it is improper for him 
whether instructed. professionally or not 
to appear also as counsel in 2 case in which 
he himself is a party, i.e., to wear robes or 
to sit in counsel’s seats............ A Barrister 
appearing in person has no more rights than 
any other complainant and he only differs 
from any other member of the public when 
he is instructed by a solicitor on behalf of 
a client.” 


In New Brunswick and Canada Rly. and 
Land Co. Ltd. v. Conybeare, (1862) 31 LI 
Ch 297 a request was made before the 
House of Lords that the respondent Cony- 
beare who was a Barrister may be permit- 
ted to appear as junior counsel with Mr. 
G. Lake Russel and be heard in his own 
behalf. Their Lordships did not accede to 
that request and observed that Mr. Cony- 
beare must argue his own cause in person 
or appear by counsel. 


Ts The question afose before the 
Allahabad High Court when Sri John Edge 
was the Chief Justice of that Court. That 
Was a case where a petition was moved be- 
fore the Allahabad High Court for with- 
drawal of winding up proceedings from the 
District Court to the High Court. Mr. 
Quarry was the Official Liquidator and he 
appeared in person to oppose the petition. 
He appeared in robes as a pleader of the 
High Court and addressed the Court from 
the Bar. During the course of argument, 
Chief Justice Edge addressing Mr. Quarry 
said that ‘in future in cases where a Barris- 
ter or pleader appeared before the Court as 
a litigant in person, he must not address the 
Court from the advocates’ table or in robes, 
but from the same place and in the same 
way as any ordinary member cf the public 
and that was the universal practice in Eng- 
land and Ireland, and it should be followed 
here’. Vide In the matter of the West 
Hopetown Tea Co. Ltd., (1887) ILR. 9 All 
180 at p. 181. In Vidya Verma v. Shiv 
Narain, AIR 1956 SC 108, a petition under 
Article 32 of the Constitution for a writ of 
‘habeas corpus’ was presented before the 
Supreme Court by Mr. R. V. S. Mani, an 
Advocate of the Nagpur High Court on be- 
half of Smt. Vidye Verma. Mr. Mani had 

ho power of attorney from the lady and 
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when the office pointed cut that he could 
not present a petition without producing 
the necessary authority he amended the 
petiion and described himself as the next 
friend of the lady. When Mr. Mani appear- 
ed sefore the Supreme Court he was robed. 
He was asked to clarify his position and 
when he said he had no power-of-attorney 
and explained that he was appearing in a 
private capacity as next friend, he was told 
that at the next hearing he must address 
the Court without his robes. At the ad- 
journed hearing Mr. Mani appeared in per- 
son unrobed as directed, tut with the -Ad- 
vocate on record sitting by his side. Mr. 
Mari asked for permission to address the 
Cout himself. Their Lordships of the 
Supreme Court declined to hear him unless 
he cischarged the Advocate on record. He 
did -hat on the spot and then proceeded to 
addrzss the Court in person without his 
advocate’s robes on. Thus it is clear that 
the practice in India has been that where 
an sidvocate is himself a litigant and ap- 
pears as a litigant in person he must not 
address the Court from.the Advocates’ table 
or with robes on but from the same place 
and :n the same way as any ordinary mem- 
ber of the public. 


fs The Act, in our opinion, has not 
made eny change in the matter of this prac- 
tice which has been observed in the Sup- 
reme Court and in the various High Courts. 
Secticn 30 of the Act on which reliance 
was placed by Sri Iyengar for the petitioner © 
confers the right on every Advocate whose 
name is entered in the common roll to prac- 
tise taroughout the territory to which the 
Act extends in all courts including the 
Supreme Court. Rule 12 made by this 
court under Section 34 of the Act prescribes 
the mode of dress for Advocates appearing 
before this Court. When an Advocate 
whose name is entered in the common roll 
appears before the Court as a litigant in 
person he is not exercising any right under 
Section 30 of the Act. In the instant case 
no question of the right of the petitioner 
under the Act arose; no right conferred 
under the Act has been denied to him. The 
word ‘practise’ means ‘the exercise of a pro- 
fession’. Where an Advocate is a litigant 
in person he does not practise his profes- 
sion aid therefore he cannot be permitted 
to argae with his robes on from the Advo- 
cates’ -able. He can address the Court 
from the same place and in the same way 
as any ordinary member of the public. Sri 
Venkarma was not prépared to argue at the 
prelimimary hearing without his robes on. 

9, The view taken by us when we 
made tne order on 28th November, 1972 is 
in concormity with the practice prevailing 


in the Supreme Court and in the . High 
Courts. 
.10. For the reasons stated above, 


I. A. No. I is dismissed. 
Petition dismissed. 





1973 


AIR 1973 MYSORE 129 (V 69 C 45) 
M. SADANANDA SWAMY, J. 


Basavannappa Kotrappa and another, 
Petitioners v. Krishna Trading Co., Gadag, 
Respondent. 


Civil Revn. Petn. 
D/- 10-10-1972, against 
Gadag, D/- 13-9-1972. 

Index Note:— Mysore Rent Com- 
trol Act (22 of 1°61), S. 43 (3) — Exami- 
nation of applicant — Condition. 

. Brief Note:— Without first determin- 
ing that applicant is a tenant and then 
examining him, Court cannot proceed to 
decide whether restoration of tenancy- 
amenities should be ordered. (Paras 6, 10) 


Cases Referred: Chronological Paras 


(1971) 2 Mys LJ 370 = 1972 Ren CJ 
13, Y. Narayana Rai v. A. C. Appaji 


Rao 
(1971) Civil Revn. Petn. No. 44 of 
1969, D/- 25-2-1971 (Mys.), Hajarbi 
v. Babalal Hasimsahab 8 
(1969) 2 Mys LJ 229 = 1969 Ren CJ 


No. 1978 of 1972, 
order of Munsiff, 


1045, Vagdeviamma v. Keshava- 
murthy 

(1965) 1 Mys LJ 560, Venkataram v. 
P. H. Seshagiri Rao 7 


AIR 1963 SC 569 = (1963) 3 SCR 
548, Management of Express News- 


papers Pvt. Ltd, Madras v. The 
Workers 9 
(1959) 37 Mys LJ 485 = ILR (1959) 
Mys 201, Krishtappa v. Sovaga 13 
AIR 1958 SC 444 = 1958 Cri LJ 814, 
Kanaiyalal v. Indumatt 12 
K. A. Swami, for Petitioners; B. G. 
Sridharan, for Respondent. 
ORDER :— This revision petition is 


filed under Section 50 of the Mysore Rent 
Control Act, 1961 (hereinafter referred to 
as the Act) against the order dated 13-9- 
1972 passed by the Principal Munsiff, 
Gadag, in H. R. C. No. 28 of 1972 on L.A. 
No. I filed by the respondent under Section 
43 (3) of the Act. The respondent in that 
application has prayed for an interim order 
directing the petitioners, who are opponents 
Nos. 1 and 2 in the lower Court, to restore 
the amenity, namely, the supply of electric 
power and light. That application was 
allowed. Hence, the petitioners have chal- 
lenged that order in this revision petition. 
2. According to the case of the res- 
pondent, he is a tenant running a flour mill 
under the name and style of ‘Shri Krishna 
Trading Co., Gadag’ in the premises be- 
longing to the first petitioner having taken 
the same on a yearly rent of Rs. 650/-. The 
second petitioner is a firm which supplies 
electric power. According to him, the first 
petitioner, in collusion with the second peti- 
tioner, cut off the supply of electric power 
to the respondent’s premises suddenly with 
a view to compel the respondent to vacate 
Sea NDE Sn NESE ee 
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the premises belonging to the first peti- 


tioner. 


3. The lower court issued notices to 
the present petitioners. The first petitioner 
denied that the respondent was a tenant of 
the suit premises and alleged that the second 
petitioner has cut off the supply of electric 
power according to law and at the re- 
quest of the first petitioner. The second 
petitioner in his statement of objections con- 
tended that there was no privity, of con- 
tract between the respondent and the second 
petitioner and that the supply of electric 
power was discontinued at the request of 
the first petitioner who was the registered 
consumer. 


4, After perusal of the application 
and affidavit of the respondent and the 
statements of objections and after hearing 
the arguments, the Jower court directed the 
second respondent to continue the supply 
of electric power on payment of the neces- 
sary charges by the respondent leaving 
open the question of relationship between 
the respondent and the first petitioner to 
be decided on’ merits on the final hearing 
of the case. 


5, It is contended on behalf of the 
etitioners, by Mr. K. A. Swamy, that the 
ower court has failed to decide the ques- 
tion whether the respondent is the tenant of 
the first petitioner or not and that without 
the court coming to the conclusion that the 
relationship of landlord and the tenant 
exists the court had no jurisdiction to grant 
the interim relief to the respondent under 
Section 43 (3) of the Act. He also con- 
tended that it is obligatory ‘on the court 
acting under Section 43 (3) to examine the 
applicant in order to satisfy itself that a 
prima facie case has been established and 
that the order of the lower court is vitiated 
due to its failure to examine the respondent 
in the present case. 

6. Under Section 43 (3) of the Act 
the court has to be satisfied that a prima 
facie case has been made out in favour of 
the applicant on a perusal of the applica- 
tion and affidavits, if any, filed by the ten- 
ant “after making such examination of the 
applicant as it thinks fit.” Hence, the exa- 
mination of the applicant is obligatory 
though the manner of examination is dis- 
cretionary. If the object of the legislature 
was to make the examination of the aprli- 
cant discretionary, tHe wording of the Sec- 
tion would have been “after making an 
examination of the applicant if it thinks 
fit.” We find the words “as it thinks fit” 
instead of the words “if it thinks fit”. 
Hence, it is obligatory on the court to exa- 
mine the applicant before it decides whe- 
ther a prima facie case has been made out 
by the tenant. 

Te In (1965) 1 Mys LJ 560 (Ven- 
kataram v. P. H. Seshagiri Rao) it was con- 
tended that when the tenant questions the 
status of the landlord, the Munsiff cannot 
make an order under Section 29 of the Act 
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without first deciding the dispute as to the 
existence of the relationship of landlord and 
tenant between the parties. Upholding the 
contention it wes observed as follows:— 


“There is not and cannot be any dis- 
pute before me that the Munsiff function- 
ing under the Mysore House Rent and 
Accommodation Control Act is not an ordi- 
nary Civil Court of general jurisdiction, 
but a Tribunal of limited jurisdiction, the 
scope of. which is defined by the special 
Act under which he functions. The prin- 
cipal purpose of that Act is briefly to con- 
trol the relationship between landlords and 
tenants in respect of buildings, hotels, and 
lodging houses. Unless the subject-matter 
of the proceeding is a dispute relating to a 
lease of a building, hotel or a lodging house 
and unless the pzrties to the proceeding are 
landlord and tenant in respect of such 
building, hotel or lodging house, the Tri- 
benals and authcrities functioning under 
the statute would have no jurisdiction to 
exercise any of the powers conferred on 
them by that stetute. In other words the 
existence of such relationship of landlord 
and tenant in respect of a house, hotel, or 
lodging house is a jurisdictional fact, in the 
absence of which the Munsiff would have 
no jurisdiction to function under the sta- 
tute. When the existence of that jurisdic- 
tional fact is questioned, unless the statute 
vests in some otner authority the power 
to decide upon the existence or otherwise 
of that jurisdicticnal fact, it is well esta- 
blished that it is the duty of the Tribunal 
itself to decide whether the, jurisdictional 
fact exists, subject no doubt to correction 
by the High Court in the event of its com- 
mitting an error m deciding that question.” 


The said decision has been followed in 
(1969) 2 Mys LJ 229 (Vagdeviamma v. 
Keshavamurthy) and (1971) 2 Mys LJ 370 
(Y. Narayana Pai v. A. C. Appaji Rao). 


8. In Civi Revn. Petn. No. 44 of 
1969 decided on 25-2-1971 (Mys.) (Hajarbi 
v. Babalal Hasimsahab), it has been held 
that when the respondent in proceedings 
taken under Section 21 of the Act contends 


that he is not the tenant and there is no- 


relationship of landlord and tenant between 
the parties, the court has to decide as a 
jurisdictional fact whether the petitioner is 
the landlord and the respondent is the ten- 
ant as defined under «he Act, that such a 
power is incidenta] to the jurisdiction con- 
ferred on the court under Section 21 of the 
Act and that if the petitioner in the pro- 
ceedings taken under Section 21 of the Act 
fails to establish the existence of the rela- 
tionship of landlord and tenant the petition 
has to be rejected in limine. 


9% In AIR 1963 SC 569 (Manage- 
ment of Express Newspapers Pvt. Ltd., 
Madras v. The Workers) it has been held 
that if the action taken by the employer is 
not a lockout but is a closure, bona fide 
and genuine, the dispute which the workers 


may 


hand if in fact and in substance it is-a lock- ` 
out, but the said action has adopted the 
diseuise of a closure and a dispute is raised 
in respect of such an action, it would. be 
an industrial dispute which industrial ad- 
judication is competent to deal with and i 
was observed as follows: 


“t is also true that even if the dispute 


is tried by the Industrial Tribunal, at the 
very zommencement the Industrial Tribunal 
will tave to examine as a preliminary issue 
the question as to whether the dispute re- 
ferred to it is an industrial dispute or not 
and the decision of this question would in- 
evitab_y depend upon the. view which the 
Industrial Tribunal may take as to whether 
the action taken by the appellant is a clo- 
sure cr a lockout. The finding which the 
industrial Tribunal may record on this pre- 
limina-y issue will decide whether it has 
jurisdiction to deal with the merits of the 
dispute or not. If the finding is that the 
action of the appellant amounts to a clo- 
sure, there would be an end to the procecd- 
ings before the Tribunal so, far as the main 
dispute is concerned. If, on the other hand, 
the ficding is that the action’ of the appel- 
lant amounts to a lockout which has been 
disguised as a closure, then the Tribunal 
will be entitled to deal with the reference. 
The finding which the Tribunal may make 
on this preliminary issue is a finding on a 
jurisdictional fact and it is only when the 
jurisdictional fact is found against the ap- 
pe that the Industrial Tribunal would 
ave jurisdiction to deal with the merits of 
the dispute.” 

46. Under Section 43 (3) of the 
Act, tke intention of the legislature is to 
provide quick relief to the tenant if an 
essential supply or service is cut off or with- 
held without sufficient cause by the land- 
lord. But.it is to be remembered that the 
relief contemplated under the said provi- 
sion is to be granted only to a tenant as 
defined under the Act. Hence, before grant- 
ing the interim relief the court must be 
satisfied, prima facie, not only that the 
essential supply or service has been cut off 
without sufficient cause but also that the 
applicant is a tenant as defined under the 
Act. In the present case, before passing 
the orcer, the Court issued notices to the 
petitioners who were the opponents in the 
lower court. The first petitioner contended 
that the respondent is not a tenant under 
him. The lower Court was therefore bound 
to decice the question whether the relation- 
ship of landlord and tenant exists between 
the respondent and the first petitioner. It 
is only if the court comes to the conclusion 
that such a relationship exists between the 
respondent and the first petitioner that the 
court gets jurisdiction to pass an order 
under Section 43 (3) of the Act. 


A perusal of the order of the lower 
court stows that it was under the impres- 
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tenant between the respondent and the first 
petitioner at this stage and that it could be 
decided at a later stage, presumably under 
Clause (4) of Section 43 of the Act. The 
existence of the relationship of landlord 
and tenant between the parties is a jurisdic- 
tional fact which the court was bound to 
decide before passing an order under Sec- 
tion 43 (3) of the Act. Just as the court 
has to be satisfied, prima facie, that when 
essential supply or service has been cut off 
or withheld without sufficient cause, it is 
also to be satisfied, prima facie, that the 
applicant is a tenant, before passing an 
order in favour of the tenant under Section 
43 (3) of the Act. 


11. It is contended by Mr. B. G. 
Sridharan, learned counsel appearing on 
behalf of the respondent, that it is only 
after holding the enquiry under Section 43 
(4) that the court has to decide the exist- 
ence of the relationship of landlord and 
tenant between the parties and it -is not 
necessary for the Court to decide the exist- 
ence of the said relationship when it is act- 
ing under Section 43 (3). It is his further 
contention that if the court were to enter 
into an enquiry with regard to the existence 
of the relationship of landlord and tenant 
between the parties it would take time and 
the court cannot give immediate relief to 
the tenant as contemplated under Section 
43 (3) and that the very object of the legis- 
lature would be defeated. But, since the 
existence of such 4 relationship is a juris- 
dictional fact, the court has to satisfy itself 
with regard to the existence of such a Te- 
lationship before it grants relief to the 
tenant under Section 43 (3) of the Act. 


12. In AIR 1958 SC 444 (Kanaiya- 
Jol v. Indumati) the court considered the 
scope of sub-sections (2) and (3) of Section 


24 of the Bombay Rents Hotel and Lodg-_ 


ing House Rates Control Act and observed 
that these provisions enabled the Court to 
Issue a mandate to the landlord to restore 
the supply or the service before a specified 
date, the infringement of which would 
entail the liability to recurring fines until 
the mandate had been carried out by the 
landlord; that these are provisions of an 
exceptional character, meant to be in force 
fer a- specified period during which the 
Iozislature thought it advisable and expedi- 
ext to provide for such extraordinary 
remedies. It is true that Section 43 (3) of 
the Act also provides for extraordinary 
remedies but nonetheless the intention of 
se legislature is that such remedy should 
bo open only to a person who comes with- 
in the definition of ‘tenant’ under the Act. 


B. Mr. Sridharan next relied on 
the decision in (1959) 37 Mys LJ 485 (Krish- 
tappa v. Sogava). In that case the plain- 
tiff filed a suit for possession of the land 
alleging that the defendant 
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“sion that it. was not necessary ‘to decide the 
', question of the relationship of landlord and 


is his tenant 
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The question of tenancy had to be decided 
only by the Tahsildar or Tribunal or Col 
lector or Board of Revenue or Government 
under Section 99 of the Hyderabad Ten- 
ancy and Agricultural Lands Act, 1950, 
which applied to the Jand in question, and 
the Civil Court had no jurisdiction to de- 
cide, the issue of tenancy. The defendant 
in that case asserted that she was the 
owner of the land. It was held that what 
is to be looked into to determine the juris- 
diction of a court is the allegation made in 
the plaint and not what the defendant 
alleges in support of her claim after filing 
the suit. Since the plaintiff in that case 
made a definite allegation that the defen- 
dant was a tenant of the plaintiff, it- was 
held that the Civil Court had no jurisdic- 
tion to try the plaintiff’s suit. Relying upon 
this decision it is contended by Mr. Sri- 
dharan, that the court had to look into the 
application and affidavits filed by the tenant 
and not the contentions raised on behalf 
À- A opponents under Section 43 (3) of 
a l 


' In the present case the court issued 

notices to the present petitioners, who were 
opponents before it, before passing an inte- 
rim order. As observed above, the court 
has to be satisfied that, prima facie, the 
relationship of landlord and tenant exists 
and that the applicant is a tenant before 
assing an interim order under Section 43 
3) of the Act irrespective of the fact whe- 
ther notice has been issued to the opponent 
or not. The fact that notices were issued 
to the opponents and the first petitioner 
contended that the respondent is not a 
tenant only reinforces the obligation on the 
court to decide whether, prima facie, the 
respondent was a tenant or not. 


44. Since the lower court has failed 
to determine whether, prima facie, the res- 
pondent is a tenant, the order of the lower 
court is unsustainable and is therefore sct ` 
aside. The lower court will consider the 
application, I. A. No. I, afresh and decide 
the same according to law keeping in view 
the observations made above. 

15. A copy of this order shall. be 
despatched to the lower court immediately. 

16. In the circumstances of the 
case, there will be no order as to costs. 
. Order accordingly. 
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Mohammed Ali Abdul Chanimomin, 


Appellant v. Bisahemi Kom Abdulla Saheb 
Momin and another, Respondents. 


Second Appeal No. 1192 of 1969, DJ- 
3-10-1972, against judgment and decree of 
Ist Addl. Civil J., Belgaum, D/- 29-9-1969. 
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Index Note:— (A) Transfer of Property 
Act (1882), S. 52 — Object of — Prevents 
transferee from operating adversely to the 
interest declared by the decree, — 


Brief Note:— (A) The principle of lis 
pendens. embodied in Section 52 being a 
principle of public policy, no amount of 
good faith or, bona fides vests on the trans- 
feree any title or interest adverse to the 
decree-holder. (Para 14) 


Index Note:— (3) Tramsfer of Property 
Act (1882), S. 55 (D © — A decree for 
specifie performance directing execution of 
sale-deed implies Rability to deliver posses- 
sion. (1966) 1 Mys LY 789, Followed. 


(Para 15) 

Cases Referred: Chromolegical Paras 
(1966) 1 Mys LJ 799 = (1966) 7 Law 

Rep 61, Venkatesh v. Parappa 15 
(1964) 1 Mys LJ 236, Khajabi v. Mo- 

hammad Hussain 6 

V. Tarakaram, for Appellant; N. A. 

Mandagi, for Respondent No. 1. 
A. NARAYANA PAT, C. J.:— This 


second appeal has been referred to a Bench 
by Venkataswami, J. because some ques- 
tions .relating to lis pendens and limitation 
of general importance arose for considera- 
tion. 

2. Such questions as arise are, in 
our opinion, capable of being answered on 
decisions already rendered by this Court. 


3. The salient facts are the follow- 
ing:— The first respondent as plaintiff 
filed the suit out of which this second ap- 
peal arises against the second respondent 
and the appellant as defendants 1 and 2 
respectively. We shall refer to the parties 
by their rank in the suit. 


4, First defendant was the owner of 
house bearing C. T. S. No. 3192 in Bel- 
gaum. Second defendant was occupying it 
as a tenant. The plaintiff filed a suit 
against the first defendant for specific per- 
formance of an agreement (Exbt. 59) dated 
14-9-48 said to have been entered into be- 
tween him and the first defendant agreeing 
to sell the said house to her (plaintiff). First 
defendant filed a written statement stating 
that with the knowledge of the plaintiff he 
had agreed to sell the same house to second 
defendant under Exbt. 98 dated 8th August 
1948, but did not take further interest in 
the suit. Instead, he executed a sale deed 
in favour of the second defendant on 30th 
` December 1948. Plaintiff’s suit for specific 
performance proceeded ex parte and result- 
ed in a decree in her favour on 29th March, 
1950. In execution thereof the plaintift 
sought to get the second defendant implead- 
ed as a party. The application for im- 
pleading him was rejected by an order dated 
21st September, 1955 (Exbt. 63). In a sub- 
sequent execution petition, the plaintiff got 
a sale deed of the house executed through 
court on 29th December 1955. 


et wore 
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i, The present suit out of which 
the second appeal arises was filed on 14th 
December, 1961 seeking recovery of posscs- 
sion of the house from both the defendants. 
The decree for possession passed in favour 
of the plaintiff has been confirmed by the 
lower appellate Court. Hence this second 
appeal. 

6. The question of lis pendens arises 
because the sale deed in favour of the 
second defendant dated 30th December, 
1948 was executed by the first defendant 
during the pendency of the plaintiff’s suit 
for specific performance. That such a sale 
would be affected by the doctrine of lis 
pendens under Section 52 of the Transfer 
of Property Act notwithstanding that tho 
alleged agreement for sale in favour of tho 
second defendant was of a date earlier than 
that of the agreement in favour of the 
plaints is the direct ’ decision of a Full 
Bench of this Court reported in Khajabi v. 
Mohammad Hussain, (1964) 1 Mys LJ 236. 


7 On the question of lis pendens 
therefore, there is no difficulty whatever be- 
cause the matter is fully covered by a Full 
Bench ruling of this Court. 

& The question of limitation has 
been raised by the appellant-second defen- 
dant cn the basis that from the date of the 
sale deed in his favour namely, 30th De- 
cember, 1948, his possession was adverse to 
that cf not only the first defendant but 
also the plaintiff and that therefore, the 
suit fled by the plaintiff more than twelve 
years “hereafter is barred whether one Jocks 
at the question under Article 142 or Article 
144 oř the first schedule of the Limitation 
Act, 1908 which governs this suit. 


: 9. It appears to us that the founda- 
tion for the case of limitation so put for- 
ward .s very weak and is not capable of 
being substantiated on any established prin- 
ciples of law. 


10. As already stated, the sale in 
favour of the appellant-second defendant is 
undoubtedly affected by the doctrine of lis 
pendens under Section 52 of the Transfer 
of Preperty Act. That Section, to the ex- 
tent material reads: 


“During the pendency in any court 
having authority of any suit or pro- 
ceeding which is not conclusive and in 
which any right to immoveable property is 
directly and specifically in question the pro- 
perty cannot be transferred or otherwise 
dealt with by any party to the suit or pro- 
ceeding so as to affect rights of any other 
party tereto under any decree or order 
which nay be made therein except under 
the authority of the Court and on such 
terms a3 it may impose.” 

11. Before proceeding to discuss the 
legal efect of this section in this case, it is 
Mecessary to dispose of an argument that 
the suit for specific performance filed by 
the plaintif was a collusive one. That 
question has been found by both the courts 


. defendant. 


1973 


below against the appellant. The finding is 
one of fact and it is difficult for the appel- 
lant to ask us to interfere with it unless 
some error of law is made out. An attempt 
in that direction is made by pointing out 
that in the order (Exbt. 63) refusing to im- 
plead the second defendant in the execution 
proceedings taking out by the plaintiff, the 
court has observed as follows:— 


“An agreement to sell a land operates 
only in personem and no right in rem arises 
to follow it in the hands of a person in 
Mahamad Ali’s position. If the sale to 
Mahamad Ali by Ibrahim was effected dur- 
ing the suit and in breach of agreement 
with decree-holder purchaser Mahamad Ali 
cannot be answerable in execution to dec- 
ree-holder. We cannot import the principle 
of lis pendens in a case of this kind where 
no interest in the property is involved but 
only the enforcement of a contractual right 
to get a sale deed. Decree-holder cannot 
be believed when she says she discovered 
Mahamad Ali’s name at Exbt. 14, property- 
card, only after filing the darkhast appli- 
cation. She did have knowledge of the sale 
in prior suit which was decided in her 
favour on 29-3-50 whereas the sale is of 
30-12-48 and defendant Ibrahim had plead- 
ed that he had sold the house.” 


12. The last sentence has reference 
to the written statement of the first defen- 
dant in the previous suit in which he had 
stated that with the knowledge of the plain- 
tiff the property had been sold to the second 
The argument of Mr. Taraka- 
ram, learned counsel for the petitioner is 
that imputation of knowledge to the plain- 
tiff of the sale and the subsequent inaction 
on the part of the first defendant is clearly 
indicative as collusion between them moti- 
vated by the idea of keeping. the second 
defendant out of the suit and thus prejudi- 
cially affecting rights. If any act between 
the plaintiff and the first defendant is at all 
to be called as collusion, it must be some 
sort of an agreement, the principal object 
of which is to benefit the plaintiff at the 
expense of the second defendant. But the 
very statement of fact that the plaintiff was 
made aware of the sale in favour of the 
second defendant, if she was not already 
aware of it, was itself sufficient to put 
her on notice of the necessity of implead- 
ing the second defendant also. If she did 
not do so, the result will be more trouble 
for her and not conferment of any special 
benefit upon her. Further in actual effect 
first deferdant’s conduct was-an abandon- 
ment of a defence which by itself cannot be 
regarded as collusive between the defendant 
and the plaintiff. 


13. The observation contained in the 
extract from the order (Exbt. 63) given 
above to the effect that the agreement to 
sell a land operates only in personem and 
that therefore, there could be no lis pen- 
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dens m regard thereto is either an wunneces- 
Sary observation or a mere erroneous step 
in the reasoning leading to a decision to 
reject the plaintiff’s application for implead- 
ing the second defendant in the execution 
proceedings. As the second defendant was 
not at all impleaded it is impossible to sug- 
gest that any question was decided betwecn 
him and the plaintiff so as to attract the 
principles even remotely relating to res judi- 
cata. We are therefore, unable to find any 
legal complexion in the finding of fact 
against the appellant that the previous suit 
of the plaintiff for specific performance was 
collusive in nature and was therefore be- 
yond the scope or operation of Section 52 
of the Transfer of Property Act. 


14. So far as the legal aspect is 
concerned, little argument is necessary to 
make out that the object of Section 52 is 


.to subordinate all derivative interests or all 


interests derived from parties to a suit by 
way of transfer pendente lite to the rights 
declared by the decree in the suit and to 
declare that they shall not be capable of 
being enforced against the rights acquired 
by the decree-holder. A transferee in such 
circumstances therefore takes the conse- 
quences of the decree which the party who 
made the transfer to him would take as the 
party to the suit. The principle of lis pen- 
dens embodied in Section 52 being a prin- 
ciple of public policy, no question of good 
faith or bona fides arises.. Such being the 
position, the transferee from one of the 
parties to the suit cannot assert or claim 
any title or interest adverse to any of the 
rights and interests acquired by another 
party under the decree in suit. The princi- 
ple of lis pendens prevents anything done 
by the transferee from - operating adversely 
to the interest declared by the decree. 


45. Another aspect of the matter is 
that whether or not a decree for specific 
performance expressly gives the relief of re- 
covery of possession (we may state that in 
this case the decree expressly contains such 
a relief), the liability to deliver possession 
is necessarily implied in a decree for specific 
performance directing the defendant to exe- 
cute a sale deed on the principle of clause 
(H of sub-section (1) of Section 55 of the 
Transfer of Property Act, according to 
which the liability to deliver possession 
arises immediately uņon execution of a sale 
deed unless by agreement, the date for deli- 
very of possession is postponed. That was 
what was held by this Court in Venkatesh 
v. Parappa, (1966) 1 Mys LJ 799. The 
effect of that decision is that the plaintiff’s 
right to ask for possession arose on the exe- 
cution of the sale deed in her favour, ie., 
29th December, 1955 and the suit has been 
filed in less than six years from that date. 


16. The plea of limitation therefore, 
cannot successfully be pressed against the 
plaintiff's claim for recovery of possession 
in this case. 
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17. he sscond appeal is therefore, 
dismissod. 
Appeal dismissed. 
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Smt. Bakulabai, Petitioner v. Shidaraya, 
Respondent. 
Civil Revn. Petn. No. 1406 of 1972, DJ- 
26-9-1972, against order of Dist. J., Bijapur, 
D/- 27-5-1972. 


Index Note :— (A) Mysore Land Reforms 


Act (10 of 1962), Section 14 (1) (5), Sec- 
tion 116 — Resumption cf Land — Certifi- 
cate by Court under Section 14 (1) — Appli- 
cation by Landloré onder Section 14 (5) for 
delivery of possession — Execution of order 
— Notice to the temant necessary. 
Brief Note: — (A) When a Landlord’s 
claim for resumption of land is certified by 
the Court under Section 14 (1) of the Mysore 
Land Reforms Act, 1962, and an application 
for delivery of possession in pursuance there- 
, of has been made by the landlord under 
S. 14 6) no order for possession be 
passed by the Court without hearing the 


fenant in the matter as Section 14.(5) 3) 


templates a judicial order. (Para 3 

K. S. Savanur, for Petitioner, K. A. 
Swamy, for Respondent. 

ORDER:— The petitioner filed an ap- 
plication for resumption of the land R. S. 
(block) No. 26 situated at Zalki village, and 
an order of resumption was passed by the 
learned trial Judge in her favour. Accord- 
ingly a certificate was issued as provided 
under Section 14 (1) of the Mysore Land Re- 
forms Act, on the 10th of December, 1970. 
Thereafter an application was filed on the 
17th of December, 1970 under Section 14 (5) 
of the Act, for delivery of possession; on 
that application the learned Munsif, passed 
the following order:— 

“23-1-1971: Admit R. L. C. (Ex. ce) 6/71. 
Date of certificate is 10-12-1970. Applica- 
tion is filed on 17-12-1970, ie., within 12 
months, copy of appellate order produced 
dismissing the appeal under Section 14 (5) 
Mys. L. R. Act, I pass order directing that 
papers be sent to D, C. Bijapur for execu- 
tion as per law and possession to be deliver- 
ed after 31-3-1971. Whig case is closed.” 
The correctness of this decision was chal- 
lenged by .preferring an appeal to the Court 
of the District Judge, Bijapur, and the learn- 
ed appellate Judge has allowed the appeal, 
set aside the order of the trial Court and 
directed the learned Munsiff to dispose of 
the application in accordance with law, after 
hearing the present respondent. It is this 
order that is now challenged in the present 
revision petition. 

' 2 In order to appreciate the respec- 
tive contentions raised by the parties in this 
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revision petition, it would be necessary to 
refer briefly to certain provisions of the My- 
sore Land Reforms Act. Section 14 (1) of 
the Act entitles the landlord to make an ap- 
plication for resumption of land from the 
tenants. On the application being filed, the 
court is required to direct an enquiry and 
“determine the land or lands” which the 
landlord will be entitled to resume, and shali 
issue a certificate to the landlord to the effect 
that the land or lands specified in such certi- 
ficate have been reserved for resumption and 
thereupon the fright to resume possession 
shall be exercisable only in respect of the 
lands specified in such certificate and shall 
not extend to any other land. Sub-section (5) 
of Section 14 of the Act provides that where 
a certificate is issued in respect of any land 
under sub-section (1), in the case of tenan- 
cies existing on the appointed day, the land- 
lord shai make an application to the Court 
for possession of such lands within 12 months 
from the date of issue of the certificate, but 
the tenants shall not be dispossessed, before 
the 31st March of the calendar year suc- 
ceeding the calendar year in which the ap- 
plication for possession is made. Section 116 
of the Act states that every order of the 
Court shall be executed as if it were a decree 
of a Civil Court; provided that an order for 
possession or restoring the possession or use 
of any land shall be executed by the Deputy 
Commissioner in the same manner as an 
order made by a Revenue Officer under the 
Mysore Land Reforms Act, 1962. 


3. These provisions clearly establish 
that under sub-section (1) of Section 14 of 
the Act, a certificate will be issued to the 
landlord determining the right of the land- 
lord to resume possession. When such cer- 
tificate is issued determining the claim of the 
landlord tc resume possession, he has to make 
an application for delivery of possession of 
the property. Whough sub-section (5) of Sec- 
tion 14 of the Act does not in words say 
that an order of possession has to follow, 
that is what is implicit in sub-section (5) of 
Section 14 of the Act. Therefore, when there 
is a certificate for resumption of the land 
and when an application is filed for posses- 
tion under Section 14 (5) of the Act, in ac- 
cordance with the provisions of that section, 


‘the Court has to pass an order for delivery 


of possesion. This is the meaning of Sec- 
tion 14 (5) of the Act. 


In Section 116 of the Act, it is stated 
that every order of the Court shall be exe- 
cuted as if it were a decree of a Civil 
Court, and that an order for possession of 
restoring possession or use of any land 
shall be executed by the Deputy Commis- 
sioner. Therefore, there must be an execut- 
able order passed by the Court, which can 


-be executed and possession obtained from 


the tenant. If it is an order for delivery 
of possession, then the Deputy Commissioner 
has to execute the order in the same mannep 


as an order made by a Revenue Officer . 


under the Mysore Land Reforms Act, 1962. 
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Therefore, the condition precedent for the 
exercise of jurisdiction by the Deputy Com- 
missioner to deliver possession is the existence 
of the order for possession, and therefore, 
the Court is required after the issue of a 
certificate to pass an order for delivery of 
possesion under sub-section (5) of Section 14 
of the Act. As already stated, when a 
Jandlord’s claim for resumption of the land 
is certified by Court as required under Sec- 
tion 14 (1) of the Act, an order for posses- 
sion has to follow, under Section 14 (5) of 
the Act. There were certain restrictions im- 
posed as regards the time when delivery of 
possession is to be made. It is therefore, 
clear that a Judicial order is contemplated 
under Section 14 (5) of the Act, directing 
delivery of possession, and so it is necessary 
for the Court to hear the tenant in the mat- 
ter. The learned appellate Judge was there- 
fore, in my view, fully justified in holding 
that in the present case it was necessary for 
the trial Court to have issued a notice to the 
tenant, heard him and then pass an order for 
delivery of possession and transmit the 
papers to the Deputy Commissioner for 
delivery of possession as provided under the 
proviso to Section 116 of the Act. In my 
view, the order passed by the trial Court 
was an order both for delivery of possession 
as also transmitting the papers to the Deputy 
Commissioner. So the appellate Court was 
justified in setting aside the order of the 
learned Munsiff and remitting back the pro- 
ceedings to the trial Court for a determina- 
tion as directed in the order. 


4. It is stated that subsequent to the 
passing of the order by the Civil 
Court, the Deputy Commissioner took steps 
‘and delivered possession of the property on 
the 23rd of April, 1971. It is therefore stat- 
ed that until the final adjudication of the 
matter, the possession of the petitioner may 
be permitted to be continued. In my view, 
if the petitioner is in possession of the pro- 
perty, it would be proper to allow the peti- 
tioner to continue in possession of the pro- 
perty until the final orders are passed by the 
Court. Subject to the observations made 
above as regards the protecting possession of 
‘the petitioner, this revision petition is dis- 
missed. 

5. Wo costs. 


Revision petition dismissed. 
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Index Note: — (A) Civil P. C. (1908), 
Order 21, Rules 84 (2) and 72 — An express 
order dispensing with requirement of deposit- 
ing the twentyfive per cent of the purchase 
money on conclusion of the sale is mot meces- 
sary when the purchaser is the decree-holder 
himself. AMR 1966 Andh Pra 201, Dissented. 
{Case law discussed). (Para 1 


Brief Note: — (A) Ii should be implied 
that an order made on an application under 


- Order 21, Rule 72 (1) permitting the decree- 


holder to offer bid must be construed as one 
granting permission under sub-rule (2) of 
Rule 84 also dispensing with the requirement 
under Rule 84 (1) unless there was any order 
made by the Court to the contrary. 

(Para 15) 
~ Imdex Notes — (@) Limitation Act 
(1808), Article 166 — Application for setimg 


‘aside court-salie — Nazir asked to kold sale 


and permitted to accept bid om date of sale 
itself without court reserving power to accept 
the bid or not — ‘Time for Gling application 
begins to rum from that date only amd not 
from the date the case is adjourned. (X-Ref: 
Civil P. C. (1928), Order 21, Rule 90). AIR 
1863 Mys 210, Rel. on. (Para 17) ` 


Imdex Note: — (C) Civi P. C. (1998), 
Order 21, Rule 66 — Proceedings om a 
Holiday — Proceedings of a civil court which 
take place on a holiday are not void. It is 
oniy an irregularity capable of being waived 
by comsent or conduct of parties. (4887) DLR 


9 AN 366, Distinguished. (Para 18) 
Cases Referred: Chronclogical Paras 


AIR 1971 Andh Pra 392 = 1971-2 Andh 
LT 186, G. Buchaiah v. D. Kotaiah 15 
AIR 1966 Andh Pra 201 = 1964-2 
Andh WR 430, P. Sivaraya v. Lin- 


gareddi 14 
AIR 1963 Mys 210 = 1963-1 Mys 
LJ 61, Thippaiah v. H. Ramizh 17 


AIR 1958 Andh Pra 472 = 1958-1 Andh 
WR 476, M. Suryanarayana Rao v. 
B. Chinna Konda 13 

AIR 1956 Raj 18 = 1956 Raj LW 
124, Kanhatyalal v. Sansmal 

AIR 1954 SC 349 = 1955 SCR 108, 
Manila] Mohanlal v. Sayed Ahmed 11 

(1887) ILR 9 All 366 = 1887 All WN 
34, Ramdas v. Official Liquidator 18 


S. K. Venkataranga Iyengar, for Poti- 
tioner; Padubidri Ragavendra Rao and 
Surya Prakash, for Respondent. 


VYVENKATARAMIAH, J.:— On a re- 
ference made by Jagannatha Shetty, J., the 
above revision petition has come up for 
hearing before this Division Bench. It arises 
out of an application (I. A. 3) filed by the 
petitioner under Order XXI, Rule 90 of the 
Code of Civil Procedure for -setting aside a 
sale of immovable property belonging to him 
held on 11-4-1963 in Execution Case No. 476/ 
62 on the file of the Munsiff, Davangere. The 
respondent had filed the above execution 
petition against the petitioner for the re- 
covery of a sum of Rs. 3,846-86. The sale 
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notice in the above case was issued to the 
petitioner. On 30-11-1962 and on his refusal 
to receive the same, service on the petitioner 
was held sufficient by the Munsiff. There- 
after, an application d. A. 1) was filed by the 
petitioner requesting the Court to hear him 
on the objections that he had filed to the 
execution proceedings. After several adjourn- 
ments, the case was set down for hearing of 
I. A. 1 on 1-3-1963. When the case was 
called on 1-3-1963, the judgment-debtor was 
absent and hence L A. 1 filed by him was dis- 
missed. The Court directed that the pro- 
perty be sold on 11-4-1963. 


Z: On 9-4-1963, the decree-holder 
filed an application @. A. 2) under O. XXI, 
Rule 72 of the Code of Civil Procedure 
praying that he might be permitted to offer 
bid at the sale and to set off the decretal 
amount against the price payable at the 
sale. The executing Court passed an order 
which reads as follows:— 


“Permitted to bid for the estimated value 
and set off allowed.” 


The property was accordingly sold on 11-4- 
1963 and the highest bid of Rs. 8,000/- of- 
fered by the respondent was accepted by the 
Court. The respondent did not deposit 
twenty-five per cent. of the purchase money 
as required by Order XXI, Rule 84 (1) Code 
of Civil Procedure as the decretal amount 
was more than Rs. 2,000/-- He however 
deposited in time the balance of purchase 
money after setting off the decretal amount 
in accordance with Rule 85 of Order XXI. 
Thereafter, the case was adjourned to 14-6- 
1963 to- pass orders regarding the confirma- 
tion of sale. On 13-6-1963, the petitioner 
filed the above application under Order XXI, 
Rule 90 of the Code of Civil Procedure for 
setting aside the sale held on 11-4-1963. 


3. The following allegations were 
made in the said application:— 

(1) That on 1-3-1963, on account of the 
sad demise of Dr. Rajendra Prasad who was 
the former President of India, the Courts 
were closed that day having been declared 
as a public holiday and the petitioner did 
not know actually what happened in Court 
in the above execution case on that date. 
He came to know only on 10-6-1963 that his 
property had been sold on 11-4-1963. Since 
no notice was given to him regarding the 
further execution proceedings after 11-4- 
1963, the sale held on«11-4-1963 was liable 
to be set aside. 


(2) That the proclamation of sale had 
not been properly drawn up and that there 
was no due publicitv of sale. It was alleg- 
ed that there were no bidders at all when 
the sale was held. The fact that the sale 
was not held at the spot where the property 
was situated was also made a ground of at- 
tack in the said petition. 


4. In addition to the above aver- 
ments which come under Order XXI, 
Rule 90, Code of Civil Procedure, it was also 
pleaded that the entire sale proceedings were 
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void Snce no part of the bid amount was 
deposi-ed by the respondent as required by 
Rule 34 (1) of Order XXI, Code of Civil 
Procedure on the date of sale. It was con- 
tended that in view of the non-compliance 
With tke said provision, the sale was void. 


5. The respondent denied the vari- 
ous alegations made in the application of 
the petitioner. He contended that the sale 
proceedings were valid and that the sale was 
not liable to be set aside. The several al- 
legatious of fact made by the petitioner re- 
gardins the conduct of sale were also denied. 


6. Executing Court after enquiry held 
that tke petitioner had not made out that 
there was any material irregularity in the 
conduc: of sale which had the effect of viti- 
ating the sale held on 11-4-63. It was also 
held that the petitioner had not established 
that on account of the irregularities, if there 
were any, he was materially prejudiced. The 
application which was filed on 13-6-1963 was 
held to be barred by time. In view of the 
above findings, the executing Court dismiss- 
ed the application. Aggrieved by the order. 
of the executing Court, the petitioner filed 
an appeal before the Civil Judge, Chitradurga 
in M. 4. No. 4/64 which was also dismissed. 
The above revision petition is filed against 
the order of the learned Civil Judge. 


Te At the outset it should be men- 
tioned tħat both the Courts below have con- 
currently found that there was no irregula- 
rity in the conduct of the sale at all and 
that the petitioner had not established that 
he was prejudiced on account of any irre- 
gularity. The only question which survives 
for consideration in this revision petition is 
whether tae sale held by the Court can be 
considered as valid and binding on the peti- 
tioner even though the respondent did not 
deposit twenty-five per cent of the sale price 
at the conclusion of the sale as required by 
Rule 84 (1) of Order XXI, Code of Civil 
Procedure. i 


8. Sri Venkataranga Iyengar, learned 
counsel for the petitioner contended that 
under Stb-rule (2) of Rule 84 of Order XXL 
Code of Civil Procedure, an express order 
dispensing compliance with sub-rule (J) of 
Order XXI, Rule 84 was necessary in the 
case of = decree-holder to absolve him from 
complianze with sub-rule (í) of Rule 84 of 
Order XXI which required that twenty-five 
per cent. of the purchase money should be 
deposited at the conclusion of the sale. Ac- 
cording to him, the mere fact that the dec- 
tee--holder had been permitted in this case 
to offer kid at the sale and to set off the dec- 
retal amcunt.was not sufficient in the eye of 
law to hold that the sale was valid even 
though such a deposit as required by the 


- Rule had not been made. 


9. In order to appreciate the conten- 
tion of tke learned counsel for the petitioner, 
it is necessary to set out the relevant provi- 
sions of hw. Rule 72 of Order XXI, Code 
of Civil Frocedure reads: 
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“72 (1) Decree-holder not to bid for or 
buy property without permission—No holder 
of a decree in execution of which property 
is sold shall without the .express permission 
of the Court, bid for or purchase the pro- 
perty. 

(2) Where decree-holder purchases, 
amount of decree may be taken as payment 
—Where a decree-holder purchases with such 
permission, the purchase-money and the 
amount due on the .decree may, subject to 
the provisions of Section 73, be set off 
against one another, and the court executing 
the decree shall enter up Satisfaction of the 
decree in whole or in part accordingly. 

(3) * x * * 
Order XXI, R. 84 Code of Civil Procedure 
reads: 


84. Deposit by purchaser and re-sale on 
default. — (1) On every sale of immovable 
property the person declared to be the pur- 
chaser shall pay immediately after such dec- 
Jaration a deposit of twenty-five per cent on 
the amount of his purchase-money to the 
officer or other person conducting the sale, 
and in default of such deposit, the property 
shall forthwith be re-sold. 


(2) Where the decree-holder is the pur- 
chaser and is entitled to set off the purchase- 
money under Rule 72 the Court may dis- 
pense with the requirements of this rule.” 


10. It is no doubt true that under 
sub-rule (2) of Order XXI, Rule 84, Code of 
Civil Procedure, an order of the Court is 
necessary to dispense with the requirement 
of sub-rule (1) to enable the decree-holder 
to purchase the property without depositing 
_ twenty-five per cent of purchase-money on 
the date of sale. But the question for con- 
sideration is whether at all events an express 
order has to be made by the Court under 
Order XXI, Rule 84 (2). It was contended 
on behalf of the respondent in this case that 
in view of the fact that the Court had pass- 
ed an order permitting the respondent to pur- 
chase the property under sub-rule (1) of 
Order XXI, Rule 72, Code of Civil Proce- 
dure, it should be assumed that by necessary 
implication, the Court had made an order 
under sub-rule (2) of Rule 84 of Order XXI, 
Code of Civil Procedure, also allowing the 
decree-holder auction-purchaser to set off 
the decretal amount against that part of pur- 
chase-money which he was required to pay 
under sub-rule (1) of Rule 84 of Order XXL 
Code of Civil Procedure. 


11. In support of his case, Sri S. K. 
= Venkataranga Iyengar, learned counsel for 
the petitioner relied upon a decision of the 
Supreme Court in Manilal Mohanlal v. 
Sayed Ahmed, AIR 1954 SC 349. The Sup- 
reme Court in the course of the said decision 
has observed, — that the provisions of 
Order 21, Rules 84, 85 and 86 requirmg the 
deposit of 25 per cent of the purchase-money 
immediately, on the person being declared 
as a purchaser, such person not being a dec- 
gee-holder, and the payment of the balance 
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within 15 days of the sale, are mandatory 
and upon non-compliance with these provi- 
sions there is no sale at all. The rules do 
not contemplate that there can be any salo 
in favour of a stranger purchaser without 
depositing 25 per cent of the purchase-money 
in the first instance and the balance within 
“15 days. When there is no sale within tho 
contemplation of these rules, there can be no 
question of material irregularity in the con- 
duct of the sale. Non-payment of the prico 
on the part of the defaulting purchaser ren- 
ders the sale proceedings as a complete nulli- 
ty. 


12. But in the case of a decree-hol- 
der auction purchaser the said provision can- 
not be construed as mandatory. His case 
stands on a different footing altogether. A 
reading of sub-r. (2) of Order XXI, Rule 72 
would show that on the decree-holder being 
permitted to offer bid at the sale, he is en- 
titled to set off the decretal amount due to 
him against the purchase-money and the exe- 
cuting Court is required to enter up satisfac- 
‘tion of the decree in full or in part accord- 
ingly. The effect of sub-rule (2) of O. XXI 
Rule 72, Code of Civil Procedure was consi- 
dered by Wanchoo, C. J. (as he then was) in 
Kanhaiyalal v. Sansmal, AIR 1956 Raj 18. 
His Lordship observed that from a reading 
of Rules 72 and 84 of Order 21 together, it 
was clear that where a decree-holder was per- 
mitted to bid at an auction, there was an 
implied dispensation also that he need not 
deposit 25 per cent of the purchase-money 
unless the said amount was more than the 
decretal amount. His Lordship held that 
when the Court permitted the decree-holder 
to bid at the sale and to set off the decre- 
tal amount by necessary implication, unless 
there was anything to the contrary from the 
order passed by the executing Court, it 
should be held that the Court had granted 
permission under sub-rule (2) of Rule 84. 


13. Same is the view expressed by a 
Division Bench of the Andhra pradesh Hich 
Court in M. Suryanarayana Rao v. B. Chinna 
Konda, AIR 1958 Andh Pra 472 wherein it 
was held that it could be presumed, in the 
absence of evidence to the contrary, that 
where the Judge had given the decree-holder 
the requisite permission, to bid and purchase, 
he also dispensed with the requirement of 
Rule 84 (1), namely depositing the twenty- 
five per cent. of the purchase-money as soon 
as he was declared*to be purchaser. 


14. Mr. Venkataranga Jyengar, learn- 
ed counsel for the petitioner, however, relied 
upon another decision of a Single Judge of 
the Andhra Pradesh High Court in Sivaraya 
v. Lingareddi, AIR 1966 Andh Pra 201 in 
which it was observed that irrespective of 
the fact whether the purchase-money exceeded 
the amount due under the decree or not, the 
requirement of the deposit of twenty-five per 
cent. of the amount of the purchase-money 
under Rule 84 (1) was mandatory even in 
the case of a decree-holder-auction-purchaser, 
who had obtained leave to set off undes 
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Rule 72 unless it was dispensed with by the 
Court under Rule 84 (2) by an express order. 


15. It mav be mentioned here that 
the above decision of the Andhra Pradesh 
High Court was dissented from in a subse- 
quent decision of the same High Court as 
can be found in paragraph 9 of the decision 
in G. Buchaiah v. D. Kotaiah, AIR 1971 
Andh Pra 392. It is stated in the course of 
the said paragraph that the decision in Siva- 
raya’s case, AIR 1966 Andh Pra 201 had 
been dissented from in C. M. S. A. 96/1965 
on the file of the Andhra Pradesh High 
Court. It was held that unless there was 
any order to the contrary passed by the 
Court it should be implied that the order 
made on an application under sub-rule (1) of 
Order XXI, Rule 72 permitting the decree- 
holder to offer bid must be construed as one 
granting permission under sub-rule (2) of 
Rule 84 also dispensing with the requirement 
under sub-rule (1) of Rule 84. 


16. We are of the opinion that the 
decisions of the Rajasthan High Court in 
Kanhaiyalal’s case, ATR 1956 Raj 18 and of 
the Andhra Pradesh Hilgh Court in the cases 
of Suryanarayana Rao, AIR 1958 Andh Pra 
472 and G. Bachaiah, ATR 1971 Andh Pra 
392 lay down the law correctly. In this case 
it is not shown by the petitioner that there 
was any circumstance which showed that 
the executing Court intended that the decree- 
holder should comply with sub-rule (1) of 
Rule 84 of Order XXI by depositing twenty- 
five per cent. of the purchase-money at the 
conclusion of the sale. We therefore, find 
that there is no substance in the above con- 
tention of the petitioner. 


17. The next question that arises for 
consideration is whether the application under 
Order XXI, Rule 90, Code of Civil Proce- 
dure was filed in time. Admittedly, the ap- 
plication was filed on 13-6-1963 and the sale 
was held on 11-4-1963. Under Article 166 
of the Indian Limration Act, 1908, which 
was in force at the time when the sale took 
place, an application for setting aside a sale 
in execution of a decree had to be filed with- 
in thirty days from the date of sale. It was 
contended by Sri Venkataranga Iyengar that 
since the case had been adjourned to 1-6-1963 
after the sale was held on 11-4-1963, the time 
commenced to run under Article 166 from 
1-6-1963 and therefore, the application filed 
on 13-6-1963 was in time, We find it difficult 
to agree with the submission made by Sri 
Venkataranga Iyengar. It is clear from con- 
dition 3 of the Sale Proclamation issued in 
this case that the Mazir who was asked to 
hold the sale had been permitted by the 
Court to accept the bid on the date of sale 
itself. Exhibit D-2 shows that the respon- 
dent was declared as the highest bidder and 
his bid was accepted by the Nazir on the 
same day. Below Exhibit D-2 we find the 
Signature of the Munsiff also. It is no doubt 
true that below the signature of the Munsiff, 
no date has been put. It is reasonable to 
construe in- the circumstances of the case 
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on the same day on which the sale was held 
and that the bid offered by the respondent 
was also accepted. on the same day by the 
Munsiff. In view of the pronouncement of 
this Court in Thippaiah v. H. Ramiah, (1963) 
1 Mys LI 61 = (AIR 1963 Mys 210), we 
hold that the executing Court in this case 
had not reserved to itself únder condition 
No. 3 of the sale proclamation whether op 
not to accept the bid made at the auction 
sale and that the said power to accept or not 
to accept the bid had been delegated to the 
Nazir in this case. In the light of the above 
decision we hold that time commenced to 
run in this case under Article 166 from 11-4- 
63 itself and therefore, the application filed 
on 13-6-1963 was barred by time. l 


18. it was lastly contended by Mr. 
Venkataranga Iyengar that the petitioner 
Was prejudiced on account of the fact that 
1-3-1963 was declared as a holiday on ac- 
count of the death of the former President 
of the Indian Union and that therefore, the 
petitioner did not know anything about the 
proceedings which took place subsequent to 
1-3-1963. It is his case that it was only on 
10-6-1963 when he was going through some 
records he came to know of the sale held 
on 11-4-1963. It was argued that if he had 
known that the sale of the property had been 
fixed to take place on 11-4-1963, he would 
have made necessary arrangements to secure 
sufficient bidders and to see that the property 
was sold for a proper price. We find it diffi- 
cult to agree with the above submission also. 
The petitioner who has given evidence in this 
case has not stated what he did after the 
case was adjourned on 11-4-1963 to find out 
what took place in Court on that date. We 
have perused the order-sheet dated 1-3-1963 
of the executing Court and there it is stated 
that the jdugment-debtor was absent on that 
day and that I. A. 1 was rejected. Mr. 
Venkataranga Iyengar contended that all 
proceedings of the court which took place 
on 1-3-1963 which was declared as a public 
holiday must be considered as ineffective and 
that therefore, the sale held on 11-4-1963 
must also be held to be void on that ground, 
It must be remembered that until the Court 
received the communication about the decla« 
ration of public holiday on 1-3-1963, it could 
not stop its proceedings in the cases posted 
before it on that date. It is clear from the 
order-sheet that the Court must have come 
to know of the holiday only after orders 
were passed in the above case. Even other- 
wise, it 1s very difficult to accept in principle 
the. submission made by Mr. Venkataranga 
Iyengar that at all events it must be held 
that all proceedings which take place before 
a Court on a date which is declared as 2 
public holiday should be considered as void 
and ineffective. He has not brought to oug 
notice any decision which has taken that 
view. He has referred to a decision of the 
Allahabad High Court in Ramdas v. Official 
Liquidator, (1887) ILR 9 All 366 but in 
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that case, their Lordships did not go to the 
extent of saying that proceedings of a Civil 
Court which had taken place on a holiday 
were void for all intents and purposes, We 
are of the opinion that at the highest even if 
some judicial act has taken place on a holi- 
day, it is only an irregularity capable of being 
waived by consent or conduct of parties. In 
this case it is clear from the order-sheet of 
the executing court that the petitioner did 
not take any action to bring to the notice 
of the Court subsequent to 1-3-1963 that the 
proceedings of 1-3-1963 should be reopened. 
It may be relevant at this stage to mention 
that having regard to the Registers maintain- 
ed by Courts in this State in a Diary which 
is meant for inspection by the litigant pub- 
lic, the proceedings in each case before Court 
on a particular date are recorded and it 
must be assumed in this case also that in the 
Registers maintained for the purpose, the 
gist of the proceedings in the execution case 
before us which took place on 1-3-1963 
would have been entered., The petitioner 
cannot therefore, be heard to say that he has 
been prejudiced on account of the order 
having been passed on 1-3-1963. In the cir- 
cumstances, we do not find any merit in this 
contention also. 
O O B 
tion fails and is dismissed with costs. 
Petition dismissed. 










AR 1973 MYSORE 139 (Y 69 C 49) 
V. S. MALIMATH, J. 

R. Anantha Rao, Appellant v. Smt. Indu- 
mathi, Respondent. 

Civil Revn. Petn. No. 976 of 1972, DJ- 

1-9-1972, against order passed by Dist. 
Dharwar, D/- 12-1-1972. 
_ _ Index Note: — (A) Mysore Rent Com- 
frok Act (1961), Section 21 (D) (P) — Evic- 
tion application — Convenience of tenant 
having his owm house — No ground for re- 
sisting application. 

Brief Note: — (A) Where premises are 
built by tenant for his own residence it must 
be assumed that he took into account all 
relevant circumstances which make the pre- 
mises suitable for his residence. The fact that 
premises in his occupation as tenant is more 
convenient or economical than his own does 
not afford a ground to resist application of 
landlord for eviction. | (Para 3) 

P. R. Srinivasan, for Appellant; M. Rama 
Jois, for Respondent. 


ORDER:— This is a tenant’s revision 
petition against the order passed by the Dist- 
rict Judge, Dharwar, in H. R. C. Appeal No, 
10 of 1971, ‘affirming the order passed by 
the Additional Munsiff, Hubli in H. R. C. 
No. 198 of 1967. The respondent-landiord 
filed an: application for eviction of the peti- 
tioner-tenant under Section 21 (1) (a) and 


LP/LP/G411/72/SVM/BNP 


æ =» — 


R. Anantha Rao v. Indumathi (Malimath J) 


In the result, this revision peti-- 


Jo 


[Prs. 1-3] Mys. 139 


(p) of the Mysore Rent Control Act, 1961. 
It appears the case under Section 21 (1) (a) 
Was not pressed in the court below. The 
Courts below have, therefore, confined atten- 
tion to the case of the petitioner falling 
under Section 21 (1) (p) of the Act. The 
said clause enables the landlord to secure 
eviction of that tenant, if the tenant, whe- 
ther before or after. the coming into opera- 
tion of Part V of the Act has built or ac- 
quired vacant possession of, or been allotted, 
a suitable building. ‘The case of the land- 
Jord is that the tenant has built a suitable 
premises for his residence in Vijaynagar 
colony in the City of Hubli. That building 
was built some time in the year 1960. The 
T was filed on the 4th of September, 


2. The Court of first instance, came 
to tbe conclusion that the petitioner has built 
a building which is quite suitable for his 
residence. Consequently, it made an order 
for eviction against the petitioner. That 
order has been affirmed in appeal by the 
learned District judge. Hence, this revision 
petition. 

3. Shri P. R. Srinivasan, learned 
counsel for the petitioner, submitted that the 
court below was wrong in taking the view 
that the building built by the petitioner is 
suitable for his residence. It was urged that 
the premises in his occupation is situate in 
Keshavapur which is about 14 furlongs from 
the city railway station and that it is close 
to the centre of the city and to the schools 
and bazar. It was urged that Vijayanagar 
colony where the petitioner has built his 
building is a couple of miles away and that 
there are not adequate number of buses to 
connect the centre of the city and that it 
would be very inconvenient for the children 
of the petitioner to go to schools. It was 
also urged that whereas the petitioner was 
paying only a rent .of Rs. 45/- in respect of 
the svit premises, the premises built by him 
has been leased to two tenants for Rs. 125/- 
and Rs. 25/- respectively. Having regard to 
these circumstances, it was urged that though 
the petitioner has built his own building in 
Vijayanagar colony in the city of Hubli, the 
same js not suitable for the residence of the 
petitioner. The expression ‘suitable’ has not 
been defined in the Act. According to the 
ordinary meaning given in the Oxford and 
Chambers Dictionaries, the word ‘suitable’ 
means, which is fitted for the purpose, ap- 
propriate to the occasion. Whe word ‘suit- 
able’ is of such an amplitude that it includes 
within it several factors, the totality of which 
makes the premises suitable. Though it is not 
possible to make an exhaustive enumeration 
of the factors which may be taken into ccn- 
sideration for the purpose of ascertaining as 
to whether a particular building is suitable 
for residence or not, it is clear that factors 
such as the nature and extent of accommo- 
dation, the type of building, the location, the 
facilities of communication are among others, 
important factors which have got to bo 
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taken into consideration. , 
sary to note that in this case the petitioner 
himself has categorically stated in his evi- 
dence that he built his own building for the 
purpose of his own residence. It may be 
noted that the petitioner is an Assistant 
Engineer. When the petitioner himself states 
that he built the building for his own resi- 
dence, it must be assumed that he took into 
account all relevant circumstances which 
make the premises suitable for his residence. 
The circumstances narrated by Shri Sriniva- 
gan are circumstances which indicate that the 
premises which is now in his occupation 1s 
more convenient than the premises which he 
has himself built. If the premises built by 
the tenant is suitable for his residence, the 
fact that the premises in his occupation as 
a tenant is more convenient or economical 
than his own premises does not afford a 
ground to resist the application of the land- 
lord for eviction. Once the Court comes to 
the conclusion that the tenant has built his 
own building which is suitable, it has no 
jurisdiction to refuse to make an order of 
eviction. 


4. The statement of the petitioner 
himself, which is worthy of acceptance, esta- 
blishes beyond any doubt that the premises 
built by him is suitable for his residence. The 
respondent was, therefore, clearly entitled to 
secure an order for eviction under Section 21 
(1) (c) of the Act. 

5, It was next urged by Shri Sriniva- 
san that the application was filed by the res- 
pondent after a lapse of nearly 7 years, after 
the petitioner constructed his own building. 
As the Mysore Rent Control Act, 1961 does 
not prescribe any period of limitation with- 
in which an application for eviction under 
Section 21 (1) (p) can be filed, the petition 
for eviction filed by the respondent cannot 
be dismissed solely on the ground that it was 
filed 7 years after the construction of the 
building by the petitioner. But, that circum- 
stance may undoubtedly be taken into ac- 
count for the purpose of ‘giving reasonable 
time to the petitioner to vacate the premi- 
ses. 


6. For the reasons stated above, this 
revision petition fails and the same is dis- 
missed. Having regard to the circumstances 
of the case, I grant 14 years time to the 
petitioner to vacate the premises. No costs. 


: Petition dismissed. 





AIR 1973 MYSORE 140 (V 60 C 59) 
G. K. GOVINDA BHAT AND 
H. B. DATAR, JJ. 


_ J. S. Prakash, Petitioner v. The Secre- 
tary, Regional Transport Authority, Banga- 
lore-2, Respondent. 


Writ Petn. No. 1591 of 1972, D/- 10-8- 
1972. 


` KP/KP/G144/72/SVM/BNP 


y. S. Prakash v. Secy., R T. A. 
But, it is neces-. 


A.LR. 


Index Note:— Motor Vehicles Act 
(1938), Section 60 (1) — Suspension of per- 
mit — Affording opportunity to permit hol- 
der to give his explanation before suspend- 
ing permit is necessary, ANR 1957 Trav Co. 
141, Followed. (Para 15) 

Brief Note:— Proviso to Section 60 (1) 
does not contemplate opportunity to a ‘party 
to plead or prove its case when its motor 
permit is suspended nor does it state that 
party shculd not be given an opportunity to 
furnish an explanation. Act is also silent on 
procedure to be followed by quasi-judicial 
bodies in such cases and an order by such 
body edversely affects the natural rights of 
the party.- . 

Where the Legislature has not expressly 
excluded the application of rules of natural 
justice in cases not coming within the pro- 
viso to Section 60 (1} rules of natural justice 
should be observed by affording an opportu- 
nity to the permit holder to give his expla- 
nation. (Para 15) 
Cases Referred: Chronological Paras 
1971 AC 297, Wiseman v. Borneman 12 


AIR 1968 SC 445 = (1968) 1 SCR 735, 
Kantilal Babulal and Bros v. H. C. 


Patel 13 
(1958) $8 CLR 383, Comme. of Police 

v. Tanos 12 
AIR 1957 Trav-Co 141 = 1956 Ker 

LT 792, Balgangadharan v. Central 

Road Traffic Board 14 
(1953) 345 US 206 = 97 Law ED 956, 

Shaughnessy v. United States 12 
(1949) 1 All ER 109 = 65 TLR 2235, 

Russell v. Duke of Norfolk 12 


P. KE. Shyamsundar, for Petitioner; R. N. 
Byara Reddy, Advocate-General, for Res- 
pondent. 


ORDER:— The petitioner is a contract 
carriage operator. He holds a permit for 
his vehicle bearing Registration No. MYA 
2499. Under the said permit, he is entitled 
to operete his service throughout the State 
of Mysore. It was issued in the year 1962 
and has been renewed by the Regional Trans- 
port Authority, Bangalore from time to 
time. . 


2. The Secretary of the Regional 
Transport .Authority Bangalore, to whom the 
powers under Section 60 of the Motor Vehi- 
cles Act, 1939, hereinafter called ‘the Act’, 
have been delegated, passed an order on 13-7- 
1972 (Exhibit A) suspending petitioner’s con- 
tract carriage permit for a period of 30 days 
to take effect from the date of service of the 
order, which states that the petitioner has 
plied his vehicle on- 4-7-1972 from Kolar to 
Bangalore when it was checked by the Sub- 
Inspector of Police, Flying Squad ‘C’ Cen- 
tral Range, Bangalore and it was found that 
the vehicle had picked up passengers enroute 
and had also picked up individual passen- 
gers in contravention of the terms of the 
permit granted to the petitioner. 


3. Cn 18-7-1972 the petitioner filed 
the above writ petition praying for quashing 
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the order of the respondent dated 13-7-1972 
and other reliefs. 


4, The grievance of the petitioner is 
that the impugned order is bad in law as it 
Was passed without affording an opportunity 
to the petitioner to furnish his explanation 
and therefore made in contravention of the 
rules of natural justice. 


5, The respondent filed a counter- 
affidavit in which it is contended that Sec- 
tion 60 of the Act authorises the suspension 
of a permit subject to the Jimitations indicat- 
ed in the said section without giving the per- 
mit holder an opportunity to furnish bis ex- 
planation and that inasmuch as the suspen- 
sion of the permit was ordered in the man- 
ner authorised by the statute, the action 
taken is not open to challenge on the ground 
that the petitioner has not been given an op- 
portunity to furnish his explanation. 


6. That no show cause notice was 
issued to the petitioner to furnish his expla- 
nation and he was not heard in the matter 
before imposing the penalty of suspension 
of the permit is undisputed by the respon- 
dent. 

yA The question is whether the res- 
pondent is bound to observe the rules of 
natural justice by issue of a show cause 
notice affording an opportunity to tbe peti- 
tioner to furnish . his explanation before 
ordering the suspension of the permit. 


B. Sub-section (1) of Section 60 of 
the Act which is the material provision reads 


us: 

“60 Cancellation and suspension of per- 
mits. 
(1) The Transport Authority which 
granted a permit may cancel the permit or 
a suspend it for such period as it thinks 
t— € 

(a) on the breach of any conditions spe- 
cified in sub-section (3) of Section 59 or of 
any condition contained in the permit; or 

(b) if the holder of the permit uses or 
causes or allows a vehicle to be used in any 
manner not authorised by the permit, or 


(c) if the holder of the permit ceases to 
own the vehicle or vehicles covered by the 
permit; or 

(d) if the holder of the permit has ob- 
tained the permit by fraud or mis-represen- 
tation; or 

(e) if the holder of the permit, not being 
a private carrier’s permit, fails without rea- 
sonable cause to use the vehicles for the pur- 
poses for which the permit was granted; or 

(f) if the holder of the permit acquires 
the citizenship of any foreign country: 

Provided that no permit shall be cancel- 
led unless an opportunity has been given to 
the holder of the permit to furnish his ex- 
planation.” 

9. The argument -of the learned 
Advocate-General appearing for the respon- 
dent was that since the proviso to sub-sec- 
tion (1) of Section 60 prohibits the cancella- 
tion of a permit without affording an oppor- 


J. S. Prakash v. Secy., R. F. A. 


[Prs. 3-12] Mys. 141 


tunity to the holder of the permit to furnish 
his explanation, it has to be implied that the 
Legislature impliedly authorised the imposi- 
tion of the penalty of suspension without af- 
fording an opportunity to the holder of the 
permit to furnish his explanation. 


10. The statute does not make it ob- 
ligatory on the part of the Regional Trans- 
port Authority to afford an opportunity to 
the permit holder to furnish his explanation 
before suspending the permit. But, at the 
Same time the section also does not state 
that the permit holder need not be afforded 
an opportunity to furnish his explanation nop 
does the section lay down any other proce- 
dure to be followed by the Regional Trans- 
port Authority. The order of suspension of 
a permit under Section 60 is a final order 
subject to the right of-appeal. Being an ap- 
pealable order, it has to give reasons for 
coming to the conclusion that the permit 
holder has committed breach of any condi- 
tion contained in the permit. Further sub- 
sec. (3) of S. 60 empowers the Regional Trans- 
port Authority in the cases falling under 
clause (a) and clause (b) or clause (c) of 
sub-section (1) of Section 60 to compound 
the offence. The permit holder may be 
willing to compound the offence. The Re- 
gional -Transport Authority has to give rea- 


sons if it decides not to compound the 
offences. 
11. For the respondent to succeed, it 


must be seen from the language of the sta- 
tute that the right to offer explanation in 
Procedime under Section 60 (1) is exclud- 
e 


12. It has always been insisted that 
in order to exclude or limit the application 
of the general rules of natural justice it 
must be done clearly and expressly. Lord 
Wilberforce in Wiseman v. Borneman, 1971 
AC 297 (H. L.) at p. 318 quoted with ap- 
proval the following passage from the judg- 
ment of Dixon, C. J. and Webb, J., in Com- 
ence of Police v. Tanos, (1958) 98 CLR 

“Such an intention is not to be assum- 
ed nor is it to be spelled out from indirect 
references, uncertain inferences or equivocal 
considerations. The intention must satisfac- 
torily appear from express words of plain in- 
tendment.” 


Under our system of jurisprudence the 
conception of natural justice should at all 
stages guide those who discharge quasi-judi- 
cial functions. That concept is an essential 
part of the philosophy of the Rule of Law 
under our Constitution. What are the re- 
quirements of the rules of natural justice 
have been stated by Lord Tucker in Russel 
v. Duke of Norfolk, (1959) 1 AU ER 109. 
He said at page 118: 


“There are, in my view, no words which 
are of universal application to every kind of 
inquiry and every kind of domestic tribunal. 
The requirements of natural justice must de- 
pend on the circumstances of the case, the 
nature of the inquiry, the rules under which 
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tho tribunal is acting, the subject-matter 
which is being dealt with and so forth, Ac- 
cordingly, I do not derive much assistance 
from the definitions of natural justice which 
have been from time to time used, but what- 
_ ever standard is adopted, one essential is that 
ths person concerned should have a reason- 
able opportunity of presenting his case.” 
The essence of the rules of natural justice 1s 
that it ensures fair play before the rights of 
the party are adversely affected by. an order 
to be made by a statutory authority. The 
legislature is presumed not to intend that any 
tribunal created under an Act should act un- 
fairly. We must remember that procedure is 
not a matter of secondary importance. It 1s 
only by procedural fairness that drastic gov- 
ernmental powers are rendered tolerable. 
Justice Jackson of the United States Sup- 
reme Court in Shaughnessy v. United States, 
(1953) 345 US 206 said:— 


“Procedural fairness and regularity are 
of the indispensable essence of liberty. Severe 
substantive Jaws can be endured if they are 
fairly and impartially applied.” 

He went on to say: 

“shat it might be preferable to live under 
Russian law applied by common law proce- 
dare than under the common law enforced 
by Russian procedures.” 


13. In Kantilal Babulal & Bros. v. 
H. Patel, AIR 1968 SC 445, Hegde, J., 
said: 

“Under our jurisprudence no one 
can be penalised without a proper enquiry. 
Penalising a person without an enquiry is 
abhorrent to our sense of justice. It is a 
violation of the principles of natural justice, 
which we value so much.” 

14. No decision which supports the 
conteation of the learned Advocate-General 
has been brought to our notice. The learn- 
ed counsel for the petitioner cited a decision 
of the Travancore-Cochin High Court in 
Balagangadharan v. Central Road Traffic 
Board, ATR 1957 Trav-Co 141 wherein it 
has been held that although the proviso to 
Section 60 (1) cannot apply where the per- 
mits Fave not been cancelled but only sus- 
pended, yet rules of natural justice require 
that a person should be given a fair oppor- 
rat to state his case before he is punish- 
e 


15. There was not such an urgency 
as to require the suspension of the permit 
without giving an opportunity to the permit 
holder to give his explanation. The police 
reports on the basis of which the respondent 
ordered suspension. was made on 4-7-1972 
and the respondent made the order on 13-7- 
1272. Even if the matter were urgent, a 
snort notice could have been given to the 
petitioner and after receiving his explanation 
the order could have been made. In our 
judgment since the legislature has not ex- 
pressly excluded the application of the rules 
of natural justice in cases not coming within 
the proviso to sub-section (1) of Section 60, 
the respondent is required to observe the 
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rules of natural justice by affording an op- 
portunity to the permit holder to give his 
explanation. In that view, the impugned 
order is liable to be quashed. 


16.  .It is not necessary to deal with 
the rest of the contentions raised by the peti- 
tioner in his pleadings since this writ petition 
can be disposed of on the above short 
ground. Accordingly, we allow this writ peti- 
tion and quash the impugned order (Exhibit 
A) reserving liberty to the respondent to take 
proceedings in accordance with law and in 
the light of this order. No costs. 


Petition allowed. 


1 
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B. VENKATASWAML, J. 


Mahadevappa Shankerappa, Appellant 
v. Gauramma, Respondent. 


Second Appeal No. 808 of 1969, DJ- 
25-6-1972 against judgment and decree of 
Addl. Civil J., Gulbarga, D/- 5-6-1969. 

Index Note:— Hindu Succession Act 
(1956), Section 15 — Where a Hinda fe- 
male dies issueless amd intestate the propcer- 
ty inherited from her parents devolves on 
heirs of her father. (X-Ref: Secs. 16, 9). 

(Paras 8, 11) 

Brief Note:-— If a Hindu female 
dies intestate and without leaving behind any 
issue the property inherited by her from her 
father or mother devolves upon the heirs of 
her father. Section 16, Rule 3 of the Act 
assumes a fiction to the effect that the heirs 
of her father are to be those who would 
have been the heirs, if such father had died 
immediately after her death. (Para 8) 

Where a Hindu - female inheriting the 
property of her parents jointly with her sister 
dies issueless and without making will of her 


share in the property and leaves behind a 
sister and a son of predeceased sister, the 


surviving sister gets 3/4th share of the pro- 
perty held jointly and the son of the pre- 
deceased sister 1/4th share. AIR 1961 Pat- 
498, Distinguished. (Paras 8, 11) 
Cases Referred: Chronological Paras 
AIR 1861 Pat 498, Renuka Bala v. 

ing Kumar 4, 12 


A. M. Faroogi for N. Santosh Hegde, 
se Oppent Murlidhar Rao, for Respon- 
en 


JUDGMENT:— This appeal is by the 
defendant in Case No. 235/1 of 1964 on the 
file of the Court of the Munsiff at Gul- 
barga. it is directed against the Judgment 
and Decree made by the Additional Civil 
Judge, Gulbarga, in R. A. No. 337/1965. 
That was an appeal preferred by the plaintiff- 
respondent. By the said judgment and dec- 
ree, the learned Civil Judge decreed the suit 
of the plaintiff for declaration of her title in 
respect of the suit property. 
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2. Few facts relevant for the disposal 
of this appeal which are not in dispute, are 
as follows: The plaintiff Guaramma was the 
daughter of one Revappa whose wife was 


one Siddawwa. She had two sisters by 
name Shivamma and Retnawwa, elder to 


her. Shivamma predeceased Revappa leaving 
behind her the present appellant Mahadevap- 
pa. The said Mahadevappa was brought up 
by Ratnawwa, one of the daughters of 
Revappa, who came into possession of the 
suit properties on the date of the- death of 
her mother Siddawwa, about 17 years prior 
to the suit. Revappa had predeceased the 
said Siddawwa about 35 years ago prior to 
the suit, leaving behind him his widow and 
two daughters. Ratnawwa died in the month 
of August, 1963, that is subsequent to the 
coming into force of the Hindu Succession 
Act, 1956 (hereinafter referred to as the Act). 
It would appear that she also executed a 
will in respect of her interest in the property, 
in favour of the present appellant. Since the 
will bas not been held to have been establish- 
ed her interest in the property had to de- 
volve by succession in accordance with the 
Act. At one stage, the relationship of the 
appellant was also disputed and now it is 
no longer in dispute that he is the son of 
late Shivamma. The trial Court did not 
grant the decree holding that the appellant 
had an interest in the property and therefore 
the decree for declaration of the respondent’s 
title and for possession could not be granted. 
Incidentally, the respondent was advised to 
file a suit for partition to carve oui her 
share. It is against this decree, that the res- 
pondent appealed. The lower appellate 
Court set aside the judgment and decree of 
the trial Court and decreed the suit as pray- 


ed for. Hence, this appeal by the defendant 
in the suit. ` 


3. On behalf of the appellant, Shri 
A. M. Farooq the learned counsel contended 
thus: That in the facts and circumstances 
of the case the appellant would be entitled 
to succeed to the estate of Ratnawwa as the 
-heir of her father Revappa by virtue of the 
provisions of Section 15 and Rule (3) of Sec- 
tion 16 read with Section 9 of the Act. His 
contention is that in view of the fact that 
Ratnawwa had half share in the property as 
absolute owner thereof, that estate should 
devolve on the heirs of her father by virtue 
of Rule (3) of Section 16. According to him, 
the said heirs, in the circumstances, are only 
himself and Gauramma, the present plaintiff. 
In the view of the fact that Section 9 of 
that Act provides for simultaneous succes- 
sion of the heirs mentioned in clause (1) of 
Schedule 1 to that Act, he would be entitled 
to succeed to the estate of Ratnawwa along 
with the present respondent. He, however, 
computes the share as having fallen to his 
share as 1/4th of the estate jointly held by 
Ratnawwa and Gauramma. 


4, On behalf of the respondent, Shri 
Murlidhar Rao submits that the proposition 
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canvassed by Shri Farooq’s would not be 
tenable having regard to the true scope and 
effect of the provisions relied on by him. 
In this connection, he invites my attention to 
a decision in Renuka Bala v. Aswini Kumar, 
AIR 1961 Pat 498 and contended that the 
fiction indicated in Rule (3) of Section 16 
would not, however, mean that the heirs of 
the father as on the date of the death. of 
Ratnawwa were alone entitled to succeed. In 
other words, his submission is that the heirs 
of the father, that is, those in existence on 
the date of the death of the father, would 
not become the heirs of Ratnawwa. That 
being the position, the present appellant, 
who was not the heir on the date of the 
death of Ratnawwa therefore cannot lay 
claim to the estate of Ratmawwa. Alter- 
natively, he argued that in the. event of the 
contention of the appellant being upheld, a 
preliminary decree for partition and separate 
possession of 3/4th share of the estate in 
the suit schedule property, should bo mads 
in substitution of the decree granted. 


5, On a careful consideration of the 
matter, I am clearly of opinion, that tho coz- 
tention of Shri Farooq, should succeed. I 
am further of the opinion, that the plaintiffs 
suit should be decreed at least as regards the 
partition and possession of 3/4th share in the 
suit schedule property by way of preliminary 
decree. It is seen from Section 15 of the 
Act that the property of a female Hindu who 
died intestate subsequent to the enactment of 
of the Act, shali devolve as per the rules made 
in Section 16 thereof. It is further clear 
that among the several categories of heirs to 
such an estate enumerated in sub-section (1) 
thereof, the heirs of the father would also 
be the heirs to such a Hindu female. But, 


.. sub-section (2) thereof engrafts an exception 
to this effect: 


“15 (2) Notwithstanding anything con- 
tained in sub-section (1), any property inks- 
rited by a female Hindu from her father or 
mother shall devolve, in the absence of any 
son or daughter of the deceased (including 
the children of any predeceased son or 
daughter) not upon the other heirs referred 
to in sub-section (1) m the order specified 
therein, but upon the heirs of the father.” 


6. It is clear from the above provi- - 
sions that in the absence of children of a 
Hindu female or the children of any prede- 
ceased son or daughfer the estate of the de- 
ceased should be in the hands of the heirs of 
the father. It is also further provided that 
such succession shall be regulated by the 
rules enacted in Section 16. 


7 I now turn to Section 16 of the 
Act. It is necessary to set out the relevant 
rule on which reliance was placed on behalf 
of the appellant. Whe relevant portion of 
that section reads: 


“16. The order of succession among the 
heirs referred to in Section 15 shall be, and 
the distribution of the intestate’s property 
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among those heirs shall take place according 
the following rules, namely:—~ 
* * * + * 


Rule 3. — The devolution of the pro- 
perty of the intestate on the heirs referred 
to in clauses (b), (d) and (e) of sub-sec. (1) 
and in sub-section (2) of Section 15 shall be 
in the same order and according to the same 
rules as would have applied if the property 
had been the father’s or the mother’s or the 
husband’s as the case may be, and such per- 
son had died intestate in respect thereof im- 
mediately after the mtestate’s death.” 


(Rules 1 & 2 are not set out as unnecessary.) 


8. It is clear from the above rule 
that a fiction has been indicated to the effect 
that the heirs of the father are to be those 
who would have been the heirs, if such father 
had died immediately after the death of the 
last female Hindu. This, in other words, 
means the heirs of the father as are recog- 
nised in the present Act. 

9. Tt is necessary to refer to one 
more provision on which reliance was plac- 
ed on behalf of the appellant. Section 9 of 
the Act reads thus: 


“9. Among the heirs specified in the 
Schedule, those in class 1 shall take simul- 
taneously and to the exclusion of all other 
heirs; those in the first entry in class I 
shall be preferred to those in the second 
entry; those in the second entry shail be pre- 
ferred to those in the third entry; and so on 
in succession.” 


16. The schedule referred to therein 
specifies two classes of heirs. We are only 
concerned with class of heirs mentioned in 
Class I. This Section indicates that those 
persons who have been mentioned in Class I 
of the Schedule are to take the properties 
simultaneously in accordance with the provi- 
sions entitling them as such heirs of the 
father of the deceased Hindu female. 


ii. As earlier observed, Ratnawwa 
was the last female Hindu of the joint family 
who had inherited the family property of the 
estate of Revappa and her mother Siddawwa 
along with the present respondent. It is 
relevant to note that she has not left behind 
her any issue. It is, therefore, clear that the 
estate shall devolve,-on the basis of Rule 3 
of Section 16, on the heirs of her father, on 
the assumption that the father died soon 
after Ratnawwa. In other words, the fiction as- 
sumes that the death of her father took place 
immediately after the death of Ratnawwa. 
It is also not in dispute that the present ap- 
pellant and Gauramma were the only heirs 
of the father who were alive on the date of 
death of Ratnawwa. Such being the posi- 
tion, they are clearly entitled to succeed to 
the estate of Ratnawwa. It is also relevant 
to mention that the share of Ratnawwa in 
the suit property, as on the date of her 
death, was only a half share. It is this half 
share that has to be shared equally by the 
parties in this appeal. It would, therefore, 
follow that the appellant would be entitled 
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to 1jeth share in the suit schedule property. 
I boid accordingly. 


12. But Shri Murlidhar Rao placed 
reliance on a passage occurring in paragraph 
14 of the above mentioned report in Renuka 
Bala’s case, AIR 1961 Pat 498. The para- — 
graph reads thus: 

= “The argument of learned counsel is 
that on the death of Urmila (defendant 
No. 2) the succession will open and Mano- 
rama and Amalia would be deemed to have 
died then, in which case their heirs will have 
to be found cut to take the succession ac- 
cordinz to the law then prevailing. Both 
those ladies, Manorama and Amala, would 
be taken to have died intestate at that point 
of tims, and, as such, Section 15 of the Act ` 
will care into play. In other words, a fic- 
tional death will be supposed to attract the 
new rale of succession. This contention is 
not at all warranted by the language of the 
section. Wherever a legal fiction was sought 
to be mtroduced to work out the succession 
the Levislature provided for that in’ clear 
terms in this Act. Rule 3 under Section 16 
is an imstance of that. There is no justifica- 
tion to import such a deeming clause to Sec- 
tion 15 im absence of any provision for the 
same.” 


43, It is plain from this decision that 
the learned Judges of the Patna High Court 
were nct interpreting Rule (3) of Section 16 
of the Act at all. In fact, the argument ad- 
vanced before that Court was that such fic- 
tion wold be imported into Section 15 also. 
If such a fiction is imported, then the heirs 
of Mansrama and Amala would be entitled 
to succezd in accordance with the provisions 
of the present Act. In disposing of this 
contention, the Court bas observed that if 
the Leg'slature intended that such a fiction 
should te imported into Section 15 it would 
have expressly said so in regard to Rule 3 
of Section 16 of the Act. This is not the © 
same thng as saying that Section 16 has 
been interpreted to mean that the heirs of 
the father as on the date of his death would 
become “he heirs of the Hindu female, who. 
died intestate and in regard to succession to 
whose property the present Act has to be 
followed. I am not therefore in agreement 
with the contention of Shri Murlidhara Rao. 

14, Then what remains for conside- 
ration is whether the plaintiff would be en- 
titled to a preliminary decree for partition 
and separate possession of her 3/4th share in 
the suit property which she had not prayed 
for expressly. On this question Shri Farooq 
has no serious opposition to offer. I am 
also of the opinion that on the facts of the 
case, such a decree ought to be granted in 
order to avoid multiplicity of litigation and 
harassmert to the plaintiff. It is clear from 
the case -hat what the respondent has sued 
for is for a declaration and possession of the 
suit property and she has paid court fee on 
the relief of possession. It cannot also be 
gainsaid that the possession of the entire 
property :s the higher relief. What Shri 
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Murlidhara Rao is asking for is 3/4th share 
of the same which clearly is a lesser relief. 
In this view of the matter, I am persuaded 
to accept the submission made on behalf of 
the respondent. 


15. In the light of the above discus- 
sion, the appeal of the appellant is partly al- 
lowed and the plaintiff’s right to 3/4th share 
of the suit property has to be accepted. But, 
the decree for declaration and possession 
granted by the lower appellate court requires 
to be modified into one of preliminary decree 
for partition and separate possession of 3/4th 
share of the plaintiff in the suit schedule pro- 
perty. In modification of the decree under 
appeal, I make an order in the above terms. 
In circumstances of the case, the parties will 
bear their own costs. 


16. The cross objections of the res- 
pondent are alsa missed, but without 
costs. 


Order accordingly. 


AIR 1973 MYSORE 145 (V 60 C 52) 

E. S. VENKATARAMIAH AND 

M. S. NESARGI, JJ. 

P. G. Venkataswamy and others, Appel- 
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VENKATARAMIAH, J.:— These 


‘two appeals arise out of the decree passed 


in O. S. No. 5 of 1964 on the file of the 
First Additional Civil Judge at Banga- 
lore. The above suit was originally in- 
stituted as O. S. No. 2 of 1958 on the 
fle of the District Judge. Civil Station 


at Bangalore and on re-organisation of 
. the jurisdiction of the Civil Courts under 


the Maysore Civil Courts Act, 1964. the 
suit stood transferred to the file of the 
First Additional Civil Judge, Bangalore. 


2. . The plaintiffs who are three 
in number claiming to be the trustees 
of a trust known as "Kulsum Bibi Trust” 
instituted the above suit for recovery of 
three items of immovable properties 
described in the schedule attached to the 
plaint. Items 1 and 2 are two buildings 
and Item 3 is a vacant site situated in 
that part of Bangalore City which was 
formerly known as Civil 
Station. Bangalore, 
plaintiffs as disclosed in the plaint is 
that the suit properties originally be- 
longed to one Peer Khwaja Mod, Ismail 
alias Sher Ali Shah, hereinafter refer- 
red to as Sher Ali Sha who was a4 resi- 
dent of Bombay. Sher Ali Sha died on 
1-6-1938 leaving behind him his only 
sister Kulsumbi as heir, Kulsumbi ex- 
ecuted a deed of trust on 20-9-1938 
(Exhibit P-21) constituting the suit pro- 
perties and some other properties situat- 
ed in Bombay into a public trust or a 
wakf and appointed herself and some 
others as trustees. Kulsumbi died on 
5-12-1940, 


3. By virtue of a clause in the 
deed of trust. the members constituting 
the Board of Trustees were changed 
from time to time under two deeds 
dated 16-5-1946 (Exhibit P-22) and 6-12- 
1948 (Exhibit P-23) respectively and 
that under the last deed. the present 
plaintiffs came to be appointed as the 
members of the Board of Trustees of 
the said trust. Plaintiffs 2 and 3 ex- 
ecuted a power of attorney in favour 
of plaintiff 1 to conduct the above suit 
on their behalf also. 

4, The plaint further discloses 
that Item 1 of the plaint schedule was 
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in possession of defendants 2 and 3 and 
that defendants 1. 4. 5 and 6 were also 
claiming the said item as belonging to 
defendant 1, Item 2 was in possession 
of defendant 7 and that Item 3 was in 
possession of defendant 9. It is alleged 
that defendants 8 and 10 to 16 were 
claiming as tenants or mortgagees of the 
suit properties, The plaintiffs pleaded 
that the defendants were not entitled to 

in possession of the suit properties, 
and, therefore, prayed for a decree de= 
claring that the suit properties were 
wakf properties of Kulsum Bibi Trust 
and directing defendants 1 to 6 to put 
the plaintiffs in possession of Item 1 free 


from the claims of defendants 14 and 15. 


who claimed to be mortgagees under 
defendant 1 directing defendants 7 and. 8 
to put the plaintiffs in possession of suit 
Item 2 free from the claim of defen- 
dants 16 and 17 who claimed to be the 
mortgagees, directing defendants 9 to 13 
to put the plaintiffs in possession of 
Item 3 after removing the superstructure 
of the said site: directing enquiry into 
the mesne profits and the further conse+ 
quential reliefs. 

Although defendant 1 filed a writ- 
ten statement kefore the court below 
claiming to be the owner of Item 1. he 
did not seriously pursue hig case before 
the trial court and in spite of the fact 
thet a decree kad been passed against 
him in the suit directing to deliver pos- 
session to the plaintiffs, he has not pre- 
ferred any appeal. It is also the case 
of defendants 4. 5. 6. 14 and 15 who 
claimed under defendant 1 and they have 
also not filed any appeal. So it is- un- 
necessary to refer to the case put for~ 
ward by defendants 1, 4, 5. 6. 14 and 15. 
Defendant 2 died during the pendency 
of the suit. His legal representatives 
were brought on record. Defendant 3 
who is the wife of defendant 2 was also 
brought on‘ record as one of the legal 
representatives of defendant 2, We are 
concerned in tkese appeals with the 
case put forward by defendants 2. 3. 7 
and 9. The persons claiming under dė- 
fendants 7 and 9 have also not filed any 
appeal, 

5. R. F. A. No, 8 of 1968 is filed 
by defendants 7 and 9 and R. F, A: No. 
13 of 1968 is filed by defendant 3 and 

the legal representatives of defendant 2. 
6. Defendants 2 and 3 claiming 


` to be the owners of Item 1 of the plaint 


schedule, filed a common written state- 
ment denying the title of the plaintiffs 
to file the suit. It was urged that the 
trust on the basis of which the plaintiffs 
claimed the prorerty was not a valid 
one, They also claimed title to the pro- 
perty on the basis of their adverse pos- 
session. 

7. Defendant 7 pleaded that he 
had become owner of Item 2 of the 
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plaint schedule by virtue of a sale deed 
executed in his favour by one Aishabi 
and her husband on 26-8-1953 and that 


the said Aishabi had purchased the said .` 


property from one Mohd. Jamal under 
a. sale deed dated 14-11-1950. Mohd. 
Jamal was stated to be the heir of Sher 
Ali Sha. He also while deying the 
validity of the trust claimed the pro- 
perty by adverse possession, 

8. Defendant 9 claimed that he 
had become the owner of Item 3 of the 
plaint schedule under a sale deed ex- 
ecuted in his favour by one Kishan 
Singh on 30-9-1957. It was pleaded that 
the interest in the said property had 
devolved on Mohd, Jamal after the 
death of Sher Ali Sha and that after 
successive transfers, Kishan Singh the 
vendor of defendant 9 had become the 
owner of the property. The validity of 
the trust was also denied by him and he 
also set up his title to Item 3 on the 
basis of adverse possession beyond the 
statutory period, 

9. On the basis of the pleadings 
before it. the trial court framed num- 
er of issues. Of them the main ques- 
tions which came up for consideration 
were m 

_ (1) Whether Kulsumbi was the sole 
heir of Sher Ali Sha and whether the 
trust created by her was a valid one? 

(2) Whether the plaintiffs were in 
possession of the properties within a 
period of 12 years prior to the date of 
the suit and whether the defendants had 
perfected their title by adverse posses- 
sion; and i 


(3) Whether defendants 7 and 9 had ; 


acquired title to thé properties under 
the sale deeds relied’ on by them? 
After negativing the contentions urged 
by the defendants, the court below pro- 
ceeded to make a ‘decree in favour of 
the plaintiffs, Hence these appeals. 

_ 10. It is not disputed that the 
sult properties originally belonged to 
Sher Ali Sha and that he died on 1-6- 
1938.. Whereas the case of the plaintiffs 
is that Kulsumbi wag the sole heir of 
Sher Ali Sha. the contesting defendants 
claim that there were heirs other than 
Kulsumbi also. It is necessary to refer 


at this stage to the relationship of some . 


of the parties to the suit as disclosed 
in the evidence of plaintiff 1 who has 
been examined as P, W. 5 in the case 
and from some of the documents pro~< 
duced before the court. We do not find 
any reference to the geneology or rela~ 
tionship in the evidence of the witnesses 
examined on behalf of the defendants. 
Hence, the only piece of evidence in this 
case is that given by plaintiff 1. 

11. One Katun Banu was the 
wife of Sher Ali Sha. She died in 1929, 


Khatoon Banu. Mahabooba Banu wife . 


of Mohd. Jamal, Meer Ahmed Shah and 
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Meer Hasan Shah were children of one 
(Mir Yahya Shah by his second wife 
Khatijabi. Mir Yahya Shah’s first wife 
was Asrajunissa and by her he had a 
daughter by name Shahar Banu. Plain- 
tif 1 Mir Zahid Hussain Sha is the son 
of the said Shahar Banu. The forego- 
ing shows that plaintiff 1 is a close rela- 
tive of Sher Ali She and his evidence 
regarding the question whether Kul- 
sumbi was the only heir left behind by 
Sher Ali Sha or there were any others, 
has to be accepted in the absence of 
any other evidence placed in rebuttal 
by the defendants before court. It is 
mot disputed before us that Kulsumbi 
was the sister of Sher Ali Sha. Waat 
remains to be considered in this case 
is whether there was any other heir 
who was entitled to succeed simul- 
taneously with Kulsumbi to the estate 
of Sher Ali Sha. As already stated the 
evidence of P. W. 5 appears to be con- 
clusive on the above question. He has 
stated that there was no other heir of 
Sher Ali Sha apart from Kulsumbi. This 
view of ours receives support from some 
at the documents produced in the case. 


32. Exhibit P-52 is a notice issued 
by Wacha & Co. Solicitors, Bombay, on 
behalf of Mohd. Jamal on 30-10-1944, in 
which it is stated that Sher Ali Sha died 
intestate leaving behind him his sister 
Kulsumbi and also Mohd, Jamal and 
his brother Gulam Mohiuddin, being the 
sons of one Gulam Rasool who was the 
maternal uncle of Sher Ali Sha and an- 
other heir by name Katijabi who was 
the sister of the mother of Sher Ali Sha. 
The relationship set out in Exhibit P-52 
is not spoken to by any witnesses, It 
may be mentioned here that Mohd. 
Jamal was alive when the trial of this 
case was going on and that he 
was not not examined by the defend- 
ants in support of their case. But on 
the other hand, the evidence of plain- 
tiff 1 is clear on the relationship of 
Mohd, Jamal to the family of Sher Ali 
Sha, Mohd, Jamal is stated to be the 
husband of Mahabooba Banu who was 
the sister of Khatoon Banu, wife of Sher 
Ali Sha, Mehabooba Banu as the heir 
of Khatoon Banu got notices issued 
through her lawyer to the ees 
claiming a share in the mahar amount 
which was payable by Sher Ali Sha on 
the death of Khatoon Banu to her heirs. 


Exhibit P-84 was issued on behalf 
of Mahabooba Banu by a lawyer at 
Mysore to Jamail Sait on 8-12-1940 
claiming her share of meahar amount. 
In that notice it is stated that after the 
death of Sher Ali Sha his sister Kul- 
sumbi came into possession of his estate 
and had appointed Jarnail Sait as one 
of the trustees along with others under 
a trust deed, He was therefore called 


P. G. Venkataswamy v, M, Z, Hussain [Prs. 11-13] Mrys..147 


upon to pay Mahabooba Banu’s share 
amount of the mahar from out of the 
estate of Sher Ali Sha. Exhibit P-85 is 
another motice issued on the same dav 
by the same counsel to one Hussain Ali 
Sha _Kashmiri _who was another trustee. 
Exhibit P-86 is the third notice of the 
same day issued to Kairach, who was 
the Cammissioner of Bombay. making a 
similar demand. In none of these three 
notices, there is any reference to the 
not that pore oe agente there 
as some other heir who was entitled 
to the estate of Sher Ali Sha. 
It is significant that in these notices 
there is no reference to the present 
claim of the defendants, namely, that 
Mohd. Jamal the husband of Mahabooba 
Banu was also a heir of Sher Ali Sha. 
If Mohd. Jamal was really one of the 
heirs, Mahabooba Banu would have 
Stated in the notices that the trust it- 
self was void or inoperative for the 
reason that one of the heirs of Sher Ali 
Sha could not have constituted all the 
properties belonging to Sher Ali Sha into 
a trust without conceding the share of 
the other co-heir. These notices were 
followed up by proceedings in a Civil 
Court. _ Exhibit P-46 is copy of the 
plaint in O. S. No, 124 of 1941-42 filed 
by Mahabooba Banu wife of Mohd. 
Jamal, Defendants 1 and 2 therein were 
the two trustees under the trust creat- 
ed by Kulsumbi and defendants 3 and 4 
therein were brothers of Mahabooba 
Banu. The said suit was dismissed on 
the ground of limitation and the decree 
passed therein was confirmed in appeal. 
13. On this point we have some 
more documents on which the plaintiffs 
in this case have relied upon in support 
of their case, Exhibit P-~21 is the trust 
deed in which Kulsumbi has stated that 
she was the only heir of Sher Ali Sha. 
After the trust was constituted the Soli- 
citors of Kulsumbi and the Trustees of 
the trust created by her. M/s. Devacha 
and Thaker have corresponded with de- 
fendant 2 in the case who was in posses- 
sion of Item 1 of the plaint schedule. 
Exhibit P-~1 is a reply notice dated 
3-10-1938 issued to M/s. Devacha and 
Thakur by Sri L. S. Raju. an Advocate 
of Bangalore Bar. on behalf of defen- 
dant 2. ‘The said reply refers to Item 1 
of plaint schedule, The said reply notice 
bears the signature of defendant 2. This 
and the other notices exchanged be- 
tween. Sri L, S. Raju and M/s, Devacha 
and Thakur, which are marked as exhi- 
bits in this case, are proved through the 
evidence of Sri G. R. Doreswamy, an 
Advocate of Bangalore Bar who was at 
the relevant point of time working in 
the chambers of Sri L. S. Raju. He has 
identified the signature of Sri L. S. Raju 
and of defendant 2, which are marked 
as Exhibit P-L (a) and (b) respectively, 
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Exhibit P-2 is a notice issued by Sri 
L. S. Raju on behalf of defendant 2 to 
M/s. Devacha and Thakur on 25-8-1942. 

The circumstances leading to the issue 
of the said notice as disclosed by the 
contents of the said notice were these: 
One Sri H. Srinivasa Rao, an Advocate 
of Bangalore Bar, who has been exa~ 
mined as P. W, 2 in this case, had 
_ issued a notice on behalf of Syed Hyder 
Shah, Sikandar Shah, Sardar Shah. Mir 
Hussain Shah, Mir Ahmed Shah, Mohd. 
Jamal. Ghulam Mohiyuddin and Maha- 
booba Banu to defendant 2 stating that 
Item 1 of plaint schedule belonged to 
the persons mentioned above on the 
death of Sher Ali Sha and that defen- 
dant 2 should pay the rent pavable in 
that behalf to those persons, On receipt 
of the said notice. a true copy of which 
has been marked as Exhibit P-4 in this 
case, defendant 2 approached Sri. L. S. 
Raju to inform M/s, Devacha & Thaku 
of Bombay whc were acting on behalf 
of the trust. that such a claim had been 
made and that suitable reply had been 
sent in that connection to Sri H. 
Srinivasa Rao. A copy of the reply sent 
to Sri H. Srinivasa Rao was enclosed to 
Exhibit P-2. The said copy is marked 
as Exhibit P-3 in this case, 

In Exhibit P-3 it was stated as 
follows by Sri L. S. Raju acting on 
behalf of -defendant 2:— i : 

f “My client does not admit the al- 


legations in your notice and any right 


on the part of your clients or any of 
them in the property having any right 
to cause the present notice to be issued 
to him. Your notice does not set forth 
exactly and in detail how your clients 
are entitled to get the present notice 
issued on 21st August 1942. So far as 
the schedule premises viz. No, 22, Pul- 
liar Koil Street. Shoolay. C, & M. Sta- 
tion. Bangalore, is concerned, my client 
was occupying a portion of the above 
premises aS tenants even. prior to 26th 
September, 1938, on which date he re- 
ceived a registered letter from M/s. 
Devacha & Thakore, Solicitors, Nos. 
22-26, Dalal Street, Fort. Bombay. in 
which inter alia it was stated— 

(a) that the aforesaid property be- 
longed to one Peer Khwaja Mohomed Is- 
mail Sherali Shah son of Peer Khwaja 
Mahomed Ebrahim Saheb Kashmiri; 

(b) that the said Peer Khwaja 
- Mahomed Ismail Sherali Shah died at 
Bombay on the 1st June 1938. leaving 
one Bai Kulsumbibi his daughter. as 
his only heir. according to Mohamma~ 
dan law; 

(c) that the said Bai Kulsumbibi 
had executed a deed of settlement on 
the 20th September 1938 appointing. her- 
self and others as trustees of the pro- 
pay in question and other properties, 

an 
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A.L B, 
(d) Lastly that my client should pay 
the rent of the above properties to the 


trustees or to any of them authorised 
by all trustees. 


Accordingly, my client has attorned 
them alone to the said trustees and has 
been paving to them all the rents, 

XX XX XX 

_ As such, my client having recognised 
the title of the trustees in question and 
continuing in occupation as tenant of 
the trustees, is estopped in law from 
recognising any other person even if 
the right of your clients is true. which, 
however, my cilent does not and cannot 
admit,” f 


14. Exhibits P-29 and P-30 are 
letters dated 13-3-1939 and 10-4-1939 
written by defendant 2 to 
Ex, P-31 dated 9-7-1942 and Ex, P-33 
dated 10-10-1949 are letters written by 
defendant 2 to M/s, Devacha & Thakur, 
It is no doubt true that defendant 3 who 
has been examined as D, W. 2 has. denied 
the signature of defendant 2 in Exhi- 
bits P-29, P-~30, P-31 and P-33. We have 
compared the signatures of Mohd, Ali 
in these four letters with Exhibit P-I 
(b) which is the signature of defendant 2 
proved by the evidence of Sri G. R. 
W. 1 and we are satis- 
fied that they are signatures of defen- 
dant 2. A reading of these four letters 
would show that defendant 2 was treat- 
ing Kulsumbi and after her death the 
Trustees as the landlords of Item 1 and 
that he had attorned to them on the 
death of Sher Ali Sha, As already stat- 
ed there is practically no reliable evi- 
dence on the side of the defendants to 
hold that Sher Ali Sha had left behind 
him any heir other than his sister Kul- 
sumbi. We are of the opinion that Kul- 
sumbi was the sole heir of Sher Ali Sha 
and that his estate devolved on her on 
his death, and that the alternative case 
set up by the defendants that one Mohd. 
Jamal was one of the heirs of Sher Ali 
Sha has been reiected, 


15. The next question for consi- 
deration relates to the validity of the 
trust. In Exhibit P-21, which is the re- 
gistered trust deed executed by Kul- 
sumbi in respect of the suit properties 
and some other properties situated at 
Bombay, a wakf was created by her, 
The said document contains a declara= 
tion of endowment bv Kulsumbi who 
the absolute owner of the proper-= 

She was a Mohammedan by faith 
She dedicated the properties ‘for 
religious pious and charitable purposes 
recognised by the Mohammedan Law. 
She appointed herself and some others 
as the trustees, The dedication is per- 
manent. Since the declaration has been 
made in writing and the wakf in gues- 
tion relates to immovable properties of 
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more than Rs, '100/- in value. the docu- 
ment containing such a declaration has 
to be registered and the document in 
question has been registered with the 
Sub-Registrar of Bombay. The Sub- 
Registrar of Bombay had jurisdiction to 
register the document under Section 28 
of the Indian Registration Act of 1908 
since some of the immovable properties 
covered by the deed were situated with~ 
in this jurisdiction. 

What however was argued on be- 
half of the defendants who are appel- 
lants before us was that since the docu-~ 
ment had not been registered again be- 
fore the Sub-Registrar having jurisdic- 
tion over the area which was formerly 
Known as Civil and Military Station, the 
document could not affect the suit pro- 
perties which were situated in the Civil 
and Military Station. An argument was 
sought to be constructed on a certain 
notification said to have been issued in 
or about 1937 by the Resident and Crown 
Representative who was in charge of 
the administration of the Civil and Mili- 
tary Station that Section 30 of the Indian 
Registration Act. 1908 which was in 
force throughout British India at the 
relevant point of time. was not applic- 
able to the instant case. 


The notification on which reliance 
was placed has not been made available 
to the court. We have not been able 
to appreciate the contentions urged on 
behalf of the defendants in the absence 
of the said notification. No doubt there 
is a reference to the same in the judg- 
ment of the lower court. but the lower 
court, however found that the fact that 
in a certain notification said to have 
been issued by the Resident and Crown 
Representative, certain modifications had 
been made to the Registration Act of 
1908 was not sufficient in the eye of law 
to take away the case from the onera- 
tion of Section 28 of the Indian Regis- 
tration Act of 1908. The area in ques- 
tion within which the suit properties are 
situated was a part of British India until 
it was retroceded and became part of 
the former princely State of Mysore in 
the year 1947, A document registered 
in any part of British India before a 
Sub-Registrar within whose jurisdiction 
some of the properties covered by the 
deed are situated, would operate as 
against the other properties covered by 
the same deed situated in any other part 
of British India. We do not find. there- 
fore. any substance in this contention. 


16. One other contention which is 
urged on behalf of the contesting defend- 
ants is that since some portion of the 
income from the wakf properties was re- 
served for the benefit of some indivi- 
duals. the transaction cannot be consider- 
ed as bringing into existence a wakf. In 
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support of this dependence was placed 
on the provisions of the Bombay Publie 
Trusts Act. Bombay Public Trusts Act 
is a legislation of the Bombay State 
Legislature and, therefore, it has not got 
extra territorial force, The properties a 
situated in Civil and Military Station, 
Bangalore. Hence the above contention 
is untenable. Under Mohammadan Law 
it is well known that a wakf would not 
be void or bad on account of some benefit 
having been reserved in favour of the 
person who makes the wakf or some other 
individuals. The said view expressed in 
Principles of Mohammedan Law by Mulla 
has been affirmed by the Supreme Court 
in Garib Das v. Munshi Abdul Hamid, 
(AIR 1970 SC 1035). Hence there is no 
substance in this contention also. ‘The 
trust or the wakf in question created by 
Kulsumbi, is, therefore. to be held as 
valid and operative in so far as the suit 
properties are concerned, 


17. We shall take up hereafter for 
consideration the case put forward indi- 
vidually by the defendants who are ap- 
pellants before us, 


18. Sri S. K. Venkataranga Iyen- 
gar. the learned counsel for defendant 3, 
submitted that the suit has to fail on 
account of multifariousness and that de~ 
fendant 3 had perfected her title by ad- 
verse possession to item 1 of the plaint 
schedule. It is no doubt true that the 
plaint in this case suffers from multi- 
fariousness. The properties involved in 
this case are immovable properties, De- 
fendants 2 and 3 are interested in item 1, 
defendant 7 is interested in item 2 and 
defendant 9 is interested in item 3 and 
in these circumstances it appears that the 
provisions of Order 2. Rules 3 and 4 of 
the Code of Civil Procedure have been 
violated. But none of the defendants 
took up this plea in their written state- 
ments. No issue was framed in this re- 
gard. Presumably because some of the 
issues were common, the parties allowed 
the case to be tried and decided by the 
trial Court. Rule 7 of Order 2 of the 
Code of Civil Procedure states that all 
objections to misjoinder of parties and 
causes of action should be taken at the 
earliest opportunity and when it is not 
so done, such objection should be deem- 
ed to have been waived. Section 99 of 
the Civil P, C, precludes an appellate 
Court from interfering with the iudg- 
ment and decree passed by a trial Court 
on the ground that the suit is vitiated 
on account of multifariousness unless it 
is shown that such multifariousness has 
resulted in failure of justice, It reads: 


“No decree shall be reversed or sub- 
stantially varied, nor shall any case be 
remanded, in appeal on account of any 
misjoinder of parties or causes of action 
or any error, defect or irregularity in 
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any proceedings in the suit. not affecting 
the merits of ths case or the jurisdiction 
of the Court.” 


It is not shown that on account of 
multifariousness the merits of the case 
or the jurisdiction of the trial Cour: are 
affected. We do not. therefore. find suf 
ficient reason to interfere with the tudg- 
ment and decree of the Court below on 
the ground that the suit was bad for 
misjoinder of parties and causes of action. 


19. The next ground urged by Sri 
Venkataranga Iyengar is one relating to 
the title of defendant 3 on the basis of 
adverse possession. Defendant 3 is the 
wife of defendant 2. Exhibits P-1, P-2, 
P-3, P-5, P-29, P-30. P-31 and P-33 to 
which reference has already been made, 
clearly establish that at any rate till 
about the year 1949-50 defendant 2 
acknowledged that Sher Ali Sha and 
after his death Kulsumbi and after the 
trust was constituted the trust in ques- 
tion were the successive landlords of 
item 1 of plaint schedule. In Exhibit P-3 
there is q clear acknowledgment of the 
attornment said to have been made by 
defendant 2 to tha trustees. We have ex- 
tracted the relevant portions of Ex, P-3 
earlier in the course of the judgment, 


Defendant 3 who has been examined 
as D. W. 2 in this case also has stated 
in the course of her deposition that Sher 
Ali Sha had allowed her husband de~- 
fendant 2 to be in occupation of the 
house, and at that time she was present. 
According to her, this took place about 
35 years prior to her examination. De~ 
fendant 2 has a€mitted in some of the 
Exhibits to which reference has already 
been made that ke was only a tenant of 
Sher Ali Sha and after him he was the 
tenant of Kulsumbi and the trust. In 
these circumstances, defendant 3 could 
have been living in or in occupation of 
item 1 only as an agent or representa- 
tive or dependent of defendant 2. She 
could mot have been in possession of the 
property under colour of any independ- 
ent title and it is not possible to arree 
with the submission made by Sri Venka- 
taranga Iyengar that defendant 3 was in 
possession of the property in her cwn 
right independently of the possession of 
defendant 2 at any rate till 1950. There 
is no evidence in this case to show that 
the character of possession of defend. 
ant 3 in any way alteréd even after 
1949-50 during which year it is sug 
gested that defendant 2 left Bangalore 
for good.. Even if it is to be held that 
in 1950 the character of possession of 
defendant 3 stood altered. it would not 


be of any avail because the suit is in« 


stituted in the year 1958. We are hcw~ 
ever of the opinion that it is not open 
to her in the circumstances of this case 
to deny the title of the landlord. she 
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being an agent of defendant 2-during the 
continuance of the lease as provided in 
Section 116 of the Evidence Act. 

Sri Venkataranga Iyengar relied 
upon the decision of the Privy Council 
in Krishna Prasad Lal v. Baraboni Coal 
Concern Ltd.. (ATR 1937 PC 251) in sup- 
port of the case of defendant 3. namely, 
that even though a tenant was precluded 
from denying the title of the landlord 
at the commencement of the tenancy. it 
may be possible for such a tenant to 
plead that the landlord had lost title to 
the demised property at a subsequent 
point of time. The above decision of the 
Privy Council instead of supporting the 


‘ease of defendant 3. supports the case of 


the plaintiffs. It is laid 
decision as follows :— 


“Section 116, Evidence Act, does not 
deal or profess to deal with all kinds 
of estoppel or occasions of estoppel 
Which may arise between landlord and 
tenant, It deals with one cardinal and 
simple estoppel and states it first as ap- 
plicable between lendlord and tenant and 
then as between licensor and licensee. a 
distinction which corresponds to that be- 
tween the parties to an action for rent 
and the parties to an action for use and 
occupation, The section postulates that 
there is a tenancy still continuing. that 
it had its beginning at a given date from 
a given landlord. It provides that neither 
a tenant nor anyone claiming through a 
tenant shall be heard to deny that that 
particular landlord had at that date a 
title to the property. The section applies 
against she lessee. any assignee of the 
term and any sub-lessee or licensee. What 
all such persons are precluded from deny 
ing is that the lessor had a title at the 
date of the lease and there is no excep- 
tion even for the case where the lease 
itself discloses the defect of title. The 
principle does not apply to disentitle a 
tenant to dispute the derivative title of 
one who claims to have since become en- 
titled to the reversion. though in such 


cases there may be other grounds of 
estoppel, e.g. by attornment. acceptance 


down in that 





of rent ete. In this sense it is true enough 


that the principle only applies to the title 
of the landlord who “let the tenant in” 
as distinct from any other person claim- 
to be reversioner.” (underlining is by 
us). 

20. It is clear from a reading of 
the above that if a person  attorns in 
favour of a stranger, from that time on- 
wards the stranger would be entitled to 
claim the benefit of the provisions of Sec- 
tion 116 of the Evidence Act on the 
ground that he himself had become land- 
lord from such date. In the instant case, 
defendant 2 attorned to the trust in aues- 
tion in the year 1942 as could be gather- 
ed from Ex, P-3 and the subsequent cor- 
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respondence between defendant 2 and the 
Solicitors of the trust who were at Bom- 
bay. The other decisions relied upon by 
Sri Venkataranga Iyengar are more or 
less on the same lines as that of the 
Privy Council referred to above. We are 
of the opinion that at no point as time 
defendant 3 entered upon item 1 of the 
plaint schedule independently and in her 
own right and asserted her hostile title. 
She has always been only either an 
agent or a representative of defendant 2. 
If defendant 2 cannot deny the tenancy 
under the trust and cannot set up ad- 
verse title in himself defendant 3 claim~ 
ing under him or functioning as his agent 
or representative. cannot also do so." We, 
therefore, hold that the case of acquisi-~ 
tion of title by adverse possession set up 
on behalf of the defendants has to be 
rejected and it is accordingly rejected. 


21.  #Now coming to the case of de~ 
fendants 7 and 9. it is seen that th 
on the sale deeds executed by Aishabi 
and Kishan Singh who are 
‘have derived title from Mohd. Jamal. 
We have already held that Mohd, Jamal 
was not an heir of Sher Ali Sha and he 
could not convey any title in those pro- 
perties and defendants 7 and 9 claiming 
through him. cannot therefore have any 
title to the suit properties. The alterne- 
tive case of defendants 7 and 9. namely, 
that they had acquired title to the pro~ 
perties by adverse possession, is equally 
untenable, Defendant 7 claims to have 
purchased the property somewhere in. the 
year 1953 and defendant 3 to have 
purchased the property in the year 1957. 
Their evidence is that they have been 
in possession of the property from the 
date of their respective purchase, They 
are not in a position to give any evi- 
dence as to who was in possession of the 
properties that were sold to them pre- 
viously. Mohd, Jamal has not been ex~ 
amined in t case nor the persons in 
whose favour Mohd, Jamal had sold the 
ad edie under whom defendants 7 and 

9 claim. have been examined, The evi- 
dence on this question of defendants 7 
and 9 who have been examined as D. Ws. 
8 and 4 is very meagre and scanty. 
P, W. 5 on the other hand has stated that 
items 2 and 3 were in the possession of 
the trust till about 1950. He has given 


details of management of the said items . 


by the trust. There is no reason to dis 
believe this evidence. We therefore. re- 
ject their case of acquisition of title by 
adverse possession 


22.. Sri Thimmappaiah. the lesti 
ed counsel for defendants 7 and 9, sub- 
mitted that the Court below was wrong 
in calling upon these defendants to pav 
mesne profits. He urged that because 
defendants 7 and 9 were bona fide pur- 
a for value. they sbould not be 


Hirachand v, Syed Basheeruddin 


ey rely . 
alleged to. 
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mulcted with the responsibility of paying 
mesne profits, We have a dy come 
to the conclusion that defendants 7 and 
9 have been j in possession of the properti 
without any title. They are not shown 
to be bona fide purchasers. Hence, we 
do not find any eae either in law 
or in equity to uphold the above con- 
tention. 

23. No other contention was urged 
by any of the parties. 

24. In the result. we confirm the 
judgment and decree passed by the Court 
below and the appeals with Ss 
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Hirachand, Appellant v. Syed 
Basheeruddin, Respondent, 


Second Appeal No. 627 of 1969. Dj- 
30-5-1972, against judgment and decree 
passed by Addi, Civil J.. Gulbarga. D/- 


Index Note:— (A) Easements Act 
(1882), S. 1 — Easement of right of way. 
Sia originally from Hyderabad fal- 
ling in Mysore State — Easements Act 
not applied to erstwhile Hyderabad State 
=- Principles of Act consonant with 
principles of justice, equity and good con- 
science can be app -—— Not necessary 
that applicant should prove a customary 
easement of right of way. AIR 1922 Mad 
5, Referred; AIR 1962 Puni 299. Rel. on. 
(Paras 5, 7) 


Note :-—~ a Easements Act 
(1882) S S 15 —- Right of way — Person 
using “Sarband” as path for over thirty 
years — He, held had perfected his right 
irrespective of the fact that servient 
owner is Government or individual. 
(Para 8) 
Index Note:— (C) Easements, Act 
(1882), S. 33 — Right of way over “Sar- 
band” owned by Government — Suit 
against individual party who obstructed 
easement right — Government is not a 
necessary party. AIR 1961 Mys 86, Dis- 
tinguished; AIR 1937 Cal 355, Rel. on. 
(Para 11) 
Cases Referred: Chronological Paras 
AIR 1962 Punj 299.= ILR (1962) 
2 Punj 255, Numia Mal v. Maha 


Dev 

AIR 1961 Mys 86 = (1960) 38 Mys 
LJ 977. Hajisa Imansa v. Kalyan 
Rao Anantha Rao 


7 


769, Keduruddin Ahmed v. 


Asrafali 
AIR 1924 Cal 1050 = 40 Cal LJ 
ts Surja Narain Bera v. Chandra 
ra 


HP/HP/E436/72/BDB 


9, 11 
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AIR 1922 Mad 5 = 42 Mad LJ 417, 
Kunjammal v; Rathnam Pillai 


AIR 1915 Cal 403 = 19 Cal WN 
1211, Madan Mohan v. Sashi 
Bhushan LL 
(1879) 7 Ind App 240 = ILR 6 Cal 


394 (PC), Rajrup Koer v. Abdul 
Hussain 6 
V. S. Gunial, for Appellant; V, 
Tarakaram, for Respondent. 
JUDGMENT :— This Second Appeal 
is by the defendant in O, S. No. 93/1 of 
1962 on the file of the Munsiff at Aland. 
It is directed against the judgment and 
decree. decreeing. the suit. made by the 
Civil Judge, Gulbarga, in R. A. No, 514 
of 1964. That appeal had been preferred 
by the plaintiff against the judgment 
and decree of the Munsiff, dismissing the 


suit. 
material facts. briefly 


Ba The 
stated. are as follows:— The plaintiff 


sued for.a declaration of his easementary . 


right over a “Saraban. ” belonging to the 
Government. It is his case that he has 
been using the ‘Sarband’ to walk up to 
his land for over 30 to 35 years and that 
the appellant herein obstructed such 
right of way by constructing an ‘Arn?’ 
across it. The ase of the appellant- 
defendant is that there was- no such right 
and a declaration of such an easementary 
right cannot be granted in the absence of 
the Government as a party. 

3. The trial Court. while holding 
that the plaintiff had established the 
alleged user for a period of 30 to 35 
years. came to the conclusion that the 
suit would not be maintainable without 
impleading Government as a party. The 
suit was, therefore, dismissed. On appeal 
by the plaintiff, the lower appellate 
Court came to the conclusion that the 
‘Sarband’ was not a Government property 
and, therefore. decreed the suit limiting 
Such user to a mere footpath. As Tre- 
gards the finding that it was being used 
for over 30 to 35 years, it remained un-= 
disturbed. Aggrieved by the said decree, 
the defendant appeals, 


4. On. behalf of the appellant. two 
contentions were urged by Mr, V. S 
Gunjal. the learned Counsel. They are: 
(1) That so long as the ‘Sarband’ is Gov- 
ernment property, the suit should have 
been filed against “the Government to 


establish the easementary right of way; 


(2) that the Indian Easements Act not 
having been extended to the Hyderabad 
area, the plaintiff's onlv remedy was to 
establish the right.as a customary ease- 
ment, which has neither been pleaded 
mor proved by any evidence. 


5. I am not persuaded to accept 
either of the above contentions of Sri 
Gunjal. Taking the second contention 
first, it is not in dispute that the Ease- 
ments Act had not been extended to 
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Hyderabad, nor that it was in force in 
the erstwhile State of Hyderabad. But 
on behalf of the respondent, it is con- 
tended that the principles of the Ease- 
ments Act would nevertheless apply. so 
long as they are in consonance with the 
principles of justice, equity and good con- 
science. I am in agreement with t 
contention, 


__ 6 In Kunjammal v. Rathnam 
Pillai, (AIR 1922 Mad 5). it had been 
contended that there cannot be a right 
of way through a dwelling house and 
such a right cannot be claimed pursuant 
to Section 15 of the Easements Act. In 
other words, Section 15 af the Easements 
Act would not be attracted to the case. 
Their Lordships after adverting to a deci- 
sion of the Privy Council in Rajrup Koer 
v. Abdul Hussain, (1879) 7 Ind App 240 
(PC). held that though Section 15 of the 
Easements Act deals with requisites 
mecessary to acquire a right under the 
Act, other titles and modes of acquiring 
easements are not excluded or interfer- 
ed with. But it is pointed out by Sri 
Gunijal that this case was not in point, 
as what we ere concerned with in the 
present case is the acquisition of a right 
of way which would well have been 
within the scope of Section 15, had the 
Act been in force in the territory in 
question. I am in agreement with this 
submission and the case therefore, would 
not support the contention urged and no 
assistance can be derived from it by the 
respondent, 


Ta But the case of Numia Mal v. 
Maha Devy, (AIR 1962 Puni 299). cited 
on behalf of the respondent, seems to 
me to be on the point, The Court there~ 
in was directly concerned with a proposi- 
tion that the Courts while dealing with 
easements in an area to which the Ease- 
ments Act had not been extended, must 
take their law from what is extant in 
England and should not borrow the prin- 
ciples from the Indian Easements Act. 
This is what Tekchand, J. observes in 
para 17 of the said report: 


EEEE TE There is an imposing array 
of authority for the view that in those 
parts of the country where Indian Ease- 
ments Act is not in operation., there is 
no reason why the principles underlying 
the provisions of the Indian Easements 
Act, should not be followed in so far 
as they embody the rules of equity, jus- 
tice and good conscience, ere the pro- 
visions of the Act coincide with the 
equitable principles, the Indian Easements 
Act will equally serve as a’ safe guide 
and as the measure and standard of such 
principles, 


Of course, where the Act does not 
rest upon those principles. reference to 
the rules of English Common Law 
be legitimate, One reason for seeking 
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guidance from the Indian Act is, that the 
provisions of this Act are more suited 
to Indian requirements than the rules of 
English Common Law. In the under- 
mentioned cases the principles underlying 
the Indian Easements Act were held ap- 
plicable to areas where the Act was not 
In Orce w.rconcccene i 

The principles underlying the above en= 
unciation, with which I am in respect- 
ful agreement, would, in my opinion. be 
applicable to the facts of the present 
ease. Hence the contention that the res- 
pondent should have pleaded and proved 
a customary easement of right of way. 
has to fail. 

8. Before adverting to the only 
remaining contention. it would be neces- 
sary to refer to one other aspect of the 
case. It mav be recalled that the trial 
Court has held that the respondent had 
exercised the right of way claimed for 
over 30 to 35 years over the ‘Sarband’ 
belonging to the Government. But the 
lower appellate Court. while upholding 
the finding regarding the period of user, 
came to a contrary conclusion regarding 
ownership of such ‘Sarband’. Ordinarily, 
in the absence of any other circumstance, 
such long user would give rise to a pre~- 
sumption that such user has been one 
of right. In the circumstances, the right 
is one which can be said to have been 
perfected, irrespective of the fact that the 
servient owner of the ‘Carband’ is the 
Government or an individual. The lower 
appellate Court. has come to the con- 


clusion that the right had been perfected | 


against an individual servient, owner, 
whoever be might be. In view of this 
conclusion, the suit has been decreed. No 
argument was addressed on behalf of the 
appellant in regard to the said conclu- 
sion of the learned Civil Judge. This 
finding: therefore, must be taken to re- 
main unassailed. Once this position 1s 


reached it is clear that this coupled with 


the conclusion reached bv me in regard 
to the second contention dealt with ear- 
lier. would in my opinion be sufficient to 
dismiss the appeal, as the first. conten~ 
tion regarding the effect of non-implead- 
ing of Government would not then sur- 
yiye. However, since the said point was 
debated upon at some length on, behalf 
of both parties. I propose to consider It. 


9. The argument is that the res- 
pondent could claim relief of declaration 
of title to the easementarv right only on 
the basis of the allegation in the plaint 
that the ‘Sarband’ in question belonged to 
the Government, That being so. no such 
declaration could be granted in the ab- 
sence of Government as a party on re- 
cord. Hence the suit should be held as 
not maintainable, On behalf of the res- 
pondent this contention is sought to be 
met by a two-fold argument; (1) that_.a 
suit of the present nature would lie 
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against a stranger obstructor of an ease- 
mentary right. even while such a right is 
still in the process of being acquired and 
perfected, The position cannot be worse 
in the case af a perfected easementary 
right. In support of this contention the 
case cited is Hajisa Imansa v. Kalyan Rao 
Anantha Rao, (1960-38 Mys LJ 977) = 
(AIR 1961 Mys 86): (2 that a suit against 
a stranger-obstructor for establishment of 
an easementary right would lie, with- 
out the servient owner being brought on 
record as a party. In support of this 
contention the case cited is: Keduruddin 
Ahmed v. Asrafali, (ATR 1937 Cal 355). 


10. In Hatisa’s case. (1960-38 Mys 
LJ 977) = (AIR 1961-Mys 86). it is true 
that the facts of the case seem to dis- 
close that the Government was in fact 
the servient owner and had not been 
made a party. But the question that 
arose for consideration was whether a 
suit would be maintainable against a 
stranger obstructor in regard to an ease- 
mentary right of drawing water through 
a channel, such right not having been per- 
fected, but still being in the process of 
acquisition, The question whether or not 


.a suit of that nature would be maintain- 


able in the absence of the servient owner 
as a party to such a suit did not arise 
for consideration, Hence the decision is 
of no assistance to the respondent. 

11. In Keduruddin’s case, AIR 
1937 Cal 355 the High Court at Calcutta 
had been directly concerned with a con- 
tention that whether or not in a suit 
against an obstructor of an easementary 
right. a servient owner would be a neces- 
sary party. In coming to the conclusion, 
that he would not be a necessary partv, 
this is what B. K. Mukherjee, J. (as he 
then was) has said at page 358 of the 
above report: 

i TEE ..As regards the servient 
owners who are alleged to be left out, 
it is not suggested that any of them was 
a party to the act of obstruction com- 
plained of or was in any way resisting 
the plaintiff's claim for outlet of water 
or boat passage. Following the princi- 
ple laid down in 19 Cal WN 1211 = (AIR 
1915 Cal 403) and 40 Cal LJ 74 = (AIR 
1924 Cal 1050) I hold that the absence 
of these persons is in no way fatal to the 
plaintiffs suit 7 
I am in respectful @breement with the 
above enunciation, It is also pertinent 
to mention that no decision was cited 
taking a contrary view. Hence the first 
contention also fails. 

12. In the result the appeal fails 
and is dismissed with costs, The cross- 
objections also fail and are dismissed, but 
without costs. - F 

Apveal and cross-objections 
dismissed. 
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C. HONNIAH AND 
E. S. VENKATARAMIAH, JJ. 


The Official Receiver. Bangalore, 
Petitioner v. Sellamma and others. Res- 
pondents. 

C. R. P. Nos, 444 and 481 of 1970. 
D/- 15-10-1971 against order of Princi+ 
pal Civil J.. Bangalore. D/. 6-12-1969. 


Index Note :— (A) Civil P. C.. 0O. 9, 
R. 13 — An application for setting aside 
ex parte decree is not rendered unavail- 
able for any reason of its earlier con- 
firmation or modification by hig 
Courts. 


Brief Note:— (A) The principle that 
the decree of the lower Court is merged 
into that of the appellate Court does not 
affect the statutory right under Civil 
P. C. O, 9. BR. 13. Case law discussed. 


(Para 10) 
Cases Referred: Chronological Paras 
(1970) 3 WLR 434 = (1970) 2 All 
- ER 713, Leary v. National Union a 
of Vehicle Builders LiL 
AIR 1967 Bom 310 = 68 Bom LR 
461, Kantilal Khodabhai v, Chiba 
Bava Bhandari i 5 
AIR 1963 SC 1124 = (1963) 2 SCR 
563, Collector of Customs Cal- 
cutta v. East India Commercial l 
Co. Ltd.. Calcutta 9 
AIR 1958 SC 86 = 1958 SCR 595, 
State of U. P. v. Mohammed 


Nooh 

AIR 1954 Medh Bha 4 = ILR 
(1953) Madh Bha 62. Balbhim Raa 
vV. urarilal 

AIR 1937 Cal 548 = 41 Cal WN 
1278, Mono Mohan v. Nripendra 


Nath 
AIR 1937 Nag Ss = 172 Ind Cas 
608. Kika 


AIR 1927 Mad 759 0) = 
LJ 110. Subramonia Iyer V. 
Varadarajulu Naidu 

AIR 1926 PC 93 = 53 Ind App 197, 
Jowad Hussain v. Gendan Singh 

AIR 1922 Mad 33: = 42 Mad LJ 
12. Palaniappa v. Subramania 
ATR 1921 Mad 568 = 41 Mad LJ 

j 90. Palaniappa v. Subramania 

AIR 1918 PC 151 = 46 Ind App 
52, Juscurn Boia v, Pirthichand 


Lal 
AIR 1918 Mad 665° = 7 Mad LW, 
10. Ramachandra Mallaya v. 
Narasaya Hegde ” 
AIR 1916 Mad 641 = 2 Mad LW 
529. Sadayakonan v. Annamalai 


Udayan 
AIR 1915 All 2 = ILR 37 All 208, 
Mathura Prasad v. Ramcharan. 


Lal . 
AIR 1914 PC’ 65 = 41 Ind App 104, 
Batuk Nath v. Munni Dei 


AQ/BQ/A228/73/BNP 


Official Receiver, Bangalore v. Sellamma n 


A.L R. 


eoa 15 Cal LJ 241 = a Ind Cas 
Hedlot v. Kar g 

(sid ILR 38 Cal 304. = 13 Cal 

LJ 221, Kumud Neth v. Jatindra 


Math. 
(1911) 14 Cal LJ 42 = 15 Cal WN 
738, | Sa Meah v. Darbaksh 


Ehui 
(1910) TLR 32 All 295 = 37 Ind 
Brij Narain v. 
am Bahadur 4 
(19-0) 12 Cal LJ 53 = 5 Ind Cas 
525, Dhanai Sardar v. Tarak Nath 


€ 


6 


Len 


(1909) 13 Cal WN 846 = 3 Ind Cas 


458, Damodar Manna v. Sarat 


Chandra 
(1908) 12 Cal ya es Sarat Chandra 
v. Damodar 
(19C7) ILR 30 Mad n535 = 17 Mad 
LJ 436, Sankara Bhatta v. ; 
Subraya Bhatia g 


H. Nanjunda Shastry, for Petitioner, 
Tn toth the Petns; P. N. Sripada Rao, for 
Respondents, In both the Petas, 


ORDER: :— The above two Civil Re« ` 
vision Petitions are filed against a com- 
mon order passed in Misc, Cases Nos. 187 
and 189 of 1967 on the file of the Prin. 
cipa. Civil Judge, Bangalore, on the two 
applications filed by the respondent in 
each of the above petitions under O. IX, 
R. 13 of the Code of Civil Procedure, 
praying for the aloe aside of the ex 
parte decree that had been passed in 
Original Suit No, 274 = 1964 on the file 
of tae said Court. By its order dated 


6-12-1969 the Lower Court allowed both 


the applications setting aside the preli- 
minary decree and final decree passed in 
the said suit, The said suit was ori- 
ginally filed in the Court of the District 
Judg>, Bangalore in Original Suit No. 58 
of 1949-50. on the basis of a registered 
mortzage deed executed by defendants 1 
and 2 therein for a recovery of sum of 
Rs. £1,725/- which was due on the mort- 
gage deed by way of principal and ins .- 
teres: thereon. The petitioner in Misg, 
Case No. 187 of 1967 is one B.. N, Leela- 
bai end she had been io picaden as the 
12th defendant in the said suit. The peti- 
tione? in Misc. Case No, 189 of 1967 is 
one 3. R. Varadaraja Iyengar and he 
had been impleaded as 15th defendant 
in tha said suit. The said Leelabai and 
Varacaraia Iyengar haď -purchased some 
porticns of the land which was the sub=. 
ject-matter of the mortgage on the 

of which the suit was filed in Original 
Suit No. 58 of 1949-50 on the file of the 
Distrizt Judge Bangalore. The order 
Sheet dated 28-2-1950 in the said suit 
states that defendants 12 and 15 among 
others had been served on residence as 
they were not in station. We do not find 
any specific order made by the tri 
Court either treating them ex parte or 
directing issue of fresh summons, buf 
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there is no reference to defendants 12 
and 15 in the order sheet of that suit 
subsequent to 28-2-1950. It appears that 
Some of the defendants in the said suit 
contested the suit and by his judgment 
dated 30-6-1960, the suit was decreed by 
the District Judge. Against the said 
decree. the plaintiff filed an appeal in 
Regular Appeal No. 66 of 1961 on the 


- file of this Court regarding the rate of 
interest only. This Court allowed the 


appeal modifying the decree passed by 
the trial Court by directing that the rate 
of interest from the date of suit upto 
the date fixed for payment. namely, 
80-12-1960 should be calculated at nine 
per cent. instead of at four per cent. per 
annum. In the said appeal. Leelabai and 
Varadaraja Iyengar were again absent 
and not represented and there is no dis- 
pute that they had been placed ex parte 
by this Court in the appeal. Thereafter 
the case was sent back for passing the 
final decree to the Court of the Civil 
Judge, Bangalore City. which had acquir- 


~- ed jurisdiction on account of the re-organi- 


sation of the Civil Courts in the State of 
Mysore under the Mysore Civil Courts 
Act, 1964. The case was numbered as 
Original Suit 274 of 1964 on the file of 
the Civil Judge. Bangalore. The learn- 
ed Civil Judge, proceeded to pass the 
final decree in accordance with the judg- 
ment and decree passed by this Court in 
appeal, on 13-4-1966. After the final 
decree was passed the property against 
which the said mortgage decree had been 
passed was brought to sale in Execution 
No. 53 of 1967 on the file of the Civil 
Judge, Bangalore, Pursuant to the arder 
of sale made by the Civil Julge. a noti- 
fication was published in “Prajavani” a 
local daily, on 11-7-1967 stating that the 
mortgaged property including the por- 
tions which Leelabai and Varadaraja 
Iyengar had purchased would be sold in 
public auction in order to realise the 
decree amount as per the final decree in 
the said suit, At that stage Leelabai 
and Varadaraja Iyengar filed Misc Cases 
Nos. 187 and 189 of 1967 respectively on 
the file of the Civil Judge. Bangalore, 
praying that the ex parte preliminary 
decree and final decree passed against 
them in.the suit might be set aside 
under Order 9, Rule 13 of the Code of 
Civil Procedure. It was alleged by 
them that they had no knowledge of 
the preliminary decree and final decree 
passed in the said suit until they saw 
“Prajavani” dated 11-7-1967, and. there- 
fore, the applications filed by them on 
10-8-1967 were in time. The said apr 
plications were resisted by the plaintiff. 
It may be mentioned here that by that 
time, the plaintiff was dead and his 
estate was under the management of 
Sri C. L. Shivappa, Advocate and Offi- 
cial Receiver, Bangalore. by an order 


et 
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passed by the Competent Court. In the 
course of the statement of objections, it 
was stated by him inter alia. that it 


‘was not true that the applicants had 


no notice or knowledge of the prelimi- 
nary decree or decree till 11-7-1967 
and that the applications were not main- 
tainable in ‘view of the fact that the 
preliminary decree had been modified 
by the High Court in appeal. It was 
urged that the trial Court had no juris- 
diction io deal with the applications 
under Order 9, Rule 13 of the Code of 
Civil Procedure. After recording the 
evidence adduced by the parties and 
hearing them, the Lower Court passed 
a commor. order setting aside the pre- 
liminary decree and the final decree 
passed in the suit. The lower court 
while allowing the said applications 
found that it had been established that 
the applicants did not know about the 
preliminary decree and the final decree 
passed in the suit and the decree passed 
in the appeal till 11-7-1967 and that 
the applications were maintainable be- 
fore the Lower Court even though the 
preliminary decree had been modified 
by the High Court in Regular Appeal 
No. 66 of 1961. Aggrieved by the com- 
mon order passed on the two applica- 
tions, these two revision petitions have 
been filed on behalf of the estate of 
the plaintiff by the Official Receiver. 


2, When these two revision peti- 
tions came up before Datar. J., for dis- 
posal. he referred them for disposal by 
a Division Bench on the ground that 
they involved substantial questions of 
law and that there was divergence of 
opinion on the questions involved in 
these cases amongst the several High 
Courts in India, and that is how these 
two petitions are before us. 


2. Sri H, Nanjunda Sastry. the 
learned counsel for the petitioner in 
these two cases, did not question, in the 
course of his argument, the findings of 
fact recorded by the court below that 
Leelabai and Varadaraja Iyengar, the 
respondents herein, had no knowledge 
of the passing of the ex parte prelimi- 
nary and final decrees by the Lower 
Court and the decree passed in appeal 
until 11-7-1967. He has however raised 
two questions of law? namely. (i) that 
the lower court had no jurisdiction to 
entertain the application under Order 9, 
Rule 13 of the Code of Civil Procedure 
when the preliminary decree passed by 
the trial Court had been modified by 
the decree passed in appeal by this 
Court. and (ii) even if the said appli- 
cations were maintainable before the 
lower court, the order passed by the 
Court below setting aside the prelimi- 
nary decree and the final decree in the 
suit in their entirety was wrong. 
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4, In support of his first conten- 
tion Sri Sastry relied upon a number 
of decisions. The first decision is one 
in Brij Narain v. Tejbal Bikram Baha- 
dur, ((1910) ILR 32 All 295). The 
question for consideration a that case 
was whether a decree of Court 
could be amended by it after the said 
decree had keen modified in appeal by 
the appellate Court. We are of the 
opinion that this decision is beside the 
pomi which has arisen for consideration 

in the present cases. The next decision 


ca which reHance was placed was one 


reported in Mono Mohan v. Nripendra 
Nath, (AIR 1937 Cal 548), The facts 
of that case were these:— A prelimi- 
nary decree was passed in a one after 
contest against defendants 2. 3, 4 and 
ex parte against defendants 1. 5, 6 and 
7; the decree was made a on 26-3- 
Thereafter defendants 2. 3 and 4 
before the High Court 
on 23-5-1929. In June 1929 defendant 6 
filed an application for setting aside the 
ex parte decree passed against . 

under Order 9, Rule 14 of the Code of 
Civil Procedure and on 27-7-1929 de- 
fendant 1 filed another application for 
setting aside the. ex parte decree passed 
against him. The appeal filed before 
the High Court by defendants 2, 3 and 4 
was disposed of on 7-6-1933 allowing 
the appeal of defendant 4 and dismis- 
‘sing the suit as against and con- 
firming the decree of the trial Court in 
other respects. The applications of de- 
fendants 1 and 6 filed under Order 9, 
Rule 13 of the Code of Civil Procedure 
came up for hearing before the trial 
Court on 25-9-1934 and by its order 
dated 29-9-1934 it rejected the two ap- 
plications on the ground that the de- 
cree passed against the defendants 1 and 
6, though ex parte, having been affirm- 
ed in appeal by the High Court, there 
was no ex parte decree of the trial 
Court in existence which could be set 
aside by the trial ae under the Pro- 
visions of Order Rule 13 of the 
Code of Civil Peis Against the 
orders of the trial Court rejecting those 
applications, defendants 1 and 6 filed 
two appeals before the High Court of 
Calcutta. In those two appeals, the 
High Court of Calcutta, observed as 
follows :— o 


“By Rule 13 of Order 9. Civil P. C., 
the Court which passes an ex parte de- 
cree has authority to set aside the ex 
parte decree. The exercise of this 
power presupposes the existence of an 
ex parte decree, If an appeal is pre- 
ferred against the ex parte decree, the 
ex parte decree continues till the ap- 
pellate Court has determined the rights 
of the parties in controversy. After 
such determination by the Court of Ap- 
peal, the decree of the trial Court ceases 
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to exist. If the decree of the trial 
Court is affirmed in appeal, it merges 
in ihe decree of the Court of appeal and 
corsequently ceases to have any exis« 
tenze: See the case in (1910) 37 Ind 
Apo 70 (PC) Okebepeaeteaavnes ‘There cannot 
be any doubt therefore that the entire 
subject-matter of the suit, as well as 
of the decree of the trial Judge. came 
uncer the judicial consideration of the 
Court of appeal and the Court of ap- 
peal dealt with the entire subject- 
matter of the decree. The learned 
Judge was therefore right in holding- 
tha. the decree of the trial Judge be- 
camre merged in the decree of the Court 
of appeal and ceased to subsist any 
longer and that there was no ex parte 
decree of the trial Court subsisting 
which he could set aside under the 
Ci of Order 9. Rule 13 of the 


5, similar view has been 
taken by ee High Court of Madhya 
Bharat in Balbhim Rao v, Alkh Murari- _ 
lal, (AIR 1954 Madh B 4). In that case 
the point for consideration was whe-< 
ther after the appeal against an ex parte 
decree had been dismissed. it was open 
to tae trial court to pass an order on a 
petition to set it aside. In that case the 
ex parte decree was passed against the 
respondent on 26-10-1950. He then ap- 
pliec on 6-11-1950 for setting aside the 
ex parte decree, While this application 
was pending. the plaintiff filed an ap= 
peal before the District Judge against a 
portion of the decree of the trial Court 
rejecting the plaintiffs claim in so far 
as i; concerned the plaintiffs right to 
receive rent at an enhanced rate. In 
the oslaintiffs appeal the defendant was 
made a party and the said appeal was 
dism:ssed by the District Judge on 26-3~ 
1951. Thereafter the trial Court before 
whica the application for setting aside 
the ex parte decree was pending, dismis= 
sed that application on the ground that 
after the decision of the appellate Court 
in the plaintiffs appeal. the trial Court 
had no jurisdiction to set aside the ex 
parte decree passed by it. The defen- 
dant then appealed to the District Judge 
who allowed the appeal following a 
decision of the Madras High Court in 
Subremania Iyer v. Varadarajulu -Naidu, 
AIR 1927 Mad 722. Against that order 
a revision petition was filed before the 
High Court of Madhya Bharat. In 
that revision petition that High Court 
took the view that the trial Court had 
no, longer any power to dispose of the 
application under Order 9. Rule 13 of 
the Code of Civil Procedure after the 
decree had merged in the decree of the 
appellate Court. To the same effect is 
the decision of the Nagpur High Court 
in Kikabhai v. Mt, Safia Bi. (AIR 1937 
Nag £81). In that case an ex parte de- 
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cree had been passed against the defen- 
dants on. 30-1-1933. The defendants 
made two applications one on 19-4-1933 
and another on 28-4-1933 under Order 9, 
Rule 13 of the Code of Civil Procedure 
for setting aside the ex parte decree 
and at the same time, they preferred 
an appeal to the Court of the Judicial 
Commissioner against the ex parte de- 
cree. The appeal was dismissed on 
6-11-1933 under Order 41, Rule 11 of 
the Code of Civil Procedure. On 5-3- 
1934 the trial Court dismissed the de- 
fendants applications under Order 9, 
Rule 13 of the Code of Civil Procedure 
on the ground that the ex parte decree 
after it was confirmed by the Court of 
the Judicial Commissioner became ex- 
tinct. The appeal filed by the defan- 
dants against that order was dismissed 
by the Nagpur High Court holding that 
after the dismissal of the appeal filed 
by the defendants against the ex parte 
order, they could not agitate the appli- 
eations under Order 9. Rule 13 of the 
Code of Civil Procedure. The view ex~ 
pressed by the High Court of Bombay 
in Kantilal Khodabhai v. Chiba Bava 
Bhandari, (AIR 1967 Bom 310) is simi- 
lar to the view expressed by the High 
Court of Nagpur in the case cited above. 
Here again the question for considera- 
tion was whether after the dismissal of 
an appeal filed by a defendant against 
whom an ex parte decree had been pass- 
ed, under Order 41, Rule 11 of the Code 
of Civil Procedure. an application made 
by him under Order 9. Rule 13 of the 
Code of Civil Procedure before the trial 
Court for setting aside the very same 
ex parte decree could be considered by 
the trial Court or not. This case is 
again distinguishable from the present 
ease. At this stage we may refer to a 
decision of the High Court of Madras in 
(AIR 1927 Mad 722 (2)) in which it was 
held that the application filed under 
Order 9, Rule 18 of the Code of Civil 
Procedure for setting aside an ex parte 
decree could be considered by the trial 
Court even when an appeal filed against 
it under Section 96 of the Code of Civil 
Procedure, had been already dismissed 
under Order 41, Rule 11 of the Code of 
Civil Procedure by the appellate Court. 
As in all the above three decisions the 
defendants against whom the ex parte 
decrees had been passed had filed the 
appeals under Section 92 of the Code 
of Civil Procedure which were later on 
dismissed, it may be reasonable to hold 
that later on they should not be per- 
mitted to resort to the alternative re- 
medy under Order 9. Rule 13 of the 
Code of Civil Procedure. But the facts 
of the cases before us are different. 


6. In support of the case of the 
respondents, Sri P., N Sripada Rao, the 
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learned counsel for the respondents, re~ 
lied upon a decision of the High Court. 
of Madras in Palaniappa v. Subra- 
mania, (AIR 1922 Mad 33). The facts 
of that case are these: A suit out of 
which the above case arose had been 
filed against three defendants. The 
second and third defendants remained 
ex parte, — The first defendant filed an 
appeal against the decree that was pass~ 
ed against him as well as defendants 2 
and 3 impleading defendants 2 and 3 as 
respondents along with the plaintiff. 
While the appeal was pending. defen- 
dant 2 applied to the appellate Court 
to set aside the ex parte decree. That 
petition was considered along with the 
appeal and was dismissed by the High 
Court on the ground that an applica~ 
tion to set aside an ex parte decree of 
the first court could not be filed in the 
appellate Court. but ought to be filed in 
the first Court. Thereafter, defendant 2 
renewed the application again before 
the High Court. The plaintiff raised 
two obj ections to the said application, 
(i) the application did not lie before the 
eppellate Court, and (ii) that it was 
barred by limitation. Dealing with the 
first question, the High Court of Mad- 
mas observed as follows:— 


“Taking the first point. the several 
possible cases that may arise may be 
considered in order: (1) When the de- 
fendant who did not appear in the first 
Court is not impleaded in appeal. Ob- 
viously, this is a case where the eppel~ 
late Court has no jurisdiction to deal 
with an application to set aside the ex 
parte decree (Vide Ramachandra Mal- 
laya v. Narasaya Hegde. (1917) 7 Mad 
LW 10 = (ATR 1918 Mad 665); Indu 
Meah v. Darbaksh Bhuiyan., (1911) 14 
Cal LJ 42 and Hedlot v. Karam. (1912) 
15 Cal LJ 241). (2) When he is made a 
party to the appeal and the application 
is made while the appeal is pending. In 
this case too the first court seems to me 
the proper court in which the applica- 
tion has to'be made. I agree with the 
reasoning of Wallis, C. J.. and my 
learned brother in the order already re- 
ferred to. Of the cases now mentioned 
by the petitioner. Sadayakonan v. An- 
namalai Udayan, (1915) 2 Mad LW 529 = 
(AIR 1916 Mad 64%) and (1917) 7 Mad 
LW 10 = (ATR 1918 Mad 665) were not 
then cited and Mathura Prasad v. Ram 
Charan Lal, (1915) ILR 37 All 208 = 
(AIR 1915 All 2) was cited and con- 
sidered. I am unable to agree with the 
two former decisions. The decisions in 
Kumud Nath v, Jatindra Nath. (1911) 
TLR 38 Cal 394 cited in the former 
order and Sarat Chandra v. Damodar 
Manna, (1908) 12 Cal WN 885 affirmed 
in L. P. A ir Damodar Manna v. Sarat 
Chandra, (1909) 13 Cal WN 846 also sup- . 
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port this view. (3) Where he is made a 
party to the appeal but the application 
is filed after the appeal is disposed of. 
Even in such a case, the language of 
Order IX. Order 13 would point to the 
first Court as the proper court for mak- 
ing the application — a consideration ad- 
verted to, but to which I think with due 
deference, sufficient weight has not been 
given in (1915) 2 Mad LW 529 = (AIR 
1916 Mad 641). The weight of the deci- 
sions in Sankara Bhatta v. Subraya 


Bhatta (1907) ILR 30 Mad 535, and 
Dhaneai Saradar v, Terak Nath. (1910) 
12 Cal LJ 53, has been considerably 


weakened by the criticism of the for- 
mer in the prior order by Wallis C. J. 
and my learned brother. We must re- 
member that in the discussion of this 
question it must be assumed that the 
defendant who was absent in the first 
court appeared in the appellate Court 
for if he was absent in the appellate 
Court also under Order XLI, Rule 17 
(2) an application to set aside the ap- 
pellate ex parte decree would lie under 
Order XLI, Rule 21 and Art. 169 (not 
Art. 164) of the Limitation Act would 
apply. On this assumption. it is diffi- 
cult to describe the appellate decree as 
an ex parte decree of the appellate court 
except by a straining of language which 
is not justified; and if it can be so des~- 
cribed. the petitioner would have a se~ 
cond period of limitation under Art, 164 
starting. from the appellate decree — an 
anomalous result which could hardly 
have been intended by the legislature. 
Tt may be urged by the petitioner that, 
it is equally anomalous if the first Court 
has jurisdiction to set aside an ex parte 
decree after it is affirmed by the appel- 
late Court. But, in reply to this ap- 
parent anomaly, I would urge two con~ 
siderations (1) an application after 
the disposal of the appeal. to set aside 
the ex parte decree of the first Court can 
hardly be in time and can arise very 
rarely. The legislature might well have 
been content not to anticipate and pro~« 
vide for a case which is most unlikely, 
and (2) in such cases, the proper course 
of the applicant would be not to wait 
till the disposal of the appeal but to get 
an adjournment of hearing of the appeal 
to enable him to apply before the first 
court to set aside the ex parte decree. 
Such an application for adjournment 
might well be granted if he is in time 
(which is not the case with the former 
petition, Palaniappa v. Subramania, AIR 
- 1921 Mad 568).” : 


7. Rule 13 of Order 9 of the 
oo of Civil Procedure reads as fol 
OWS :— 


“13. Setting aside decree ex parte 
egainst defendant :— 
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“In any case in which a decree is 
passed ex parte against a defendant. he 
may apply to the Court by which the 
decree was passed for an order to set it 
aside; and if he satisfies the Court that 
the summons was not duly served. or 
that he was prevented by any sufficient 
cause from appearing when the suit was 
called on for hearing the Court shall 
make an order setting aside the decree 
as against him upon such terms as to 
cosis, payment into Court or otherwise 
as it thinks fit, and shall appoint a day 
for proceeding with the suit; 


Provided that where the decree is 
of such a nature that it cannot be set 
aside as against such defendant only it 
may be set aside as against or any 
of the other defendants also.” 


_, 8 . A reading of the above pro~ 
vision would show that an application 
to set aside an ex parte decree passed 
by the trial Court should be made to 
the Court which has passed the same 
and to no other Court. The question 
for consideration, therefore. is whether 
that right which a defendant has under 
the said provision is lost when an ap- 

is filed against the said ex parte 
decree. and the same is confirmed or 
modified by the appellate Court. It 
was contended by Sri Sastry that such 
an application could be made before tthe 
appellate Court itself. Acceptance of 
the said argument would be doing viol- 

ence to the express provision of O. 9, 
R. 13 of the Code of Civil Procedure 
which requires an application to be 
made to the trial Court. It was alter- 
natively argued that it was open to the 
person against whom the ex parte de- 
cree had been passed and confirmed or 


modified in appeal to make an applica- 


tion under Order 41. Rule 21 of the 
Code of Civil Procedure before the ap- 
pellate Court to re-hear the appeal and 
aiter the decree passed in the appeal is 
set aside under that provision and the 
appeal is posted for hearing. to make. 
an application before the trial Court 
under Order 9, Rule 13 of the Code of 
Civil Procedure and request the appel- 
late Court not to dispose of the appeal 
until the application made before the 
trial Court under Order 9. Rule 13, Civil 
P. C. is disposed of. We find there is 
no warrant for adopting such a proce~ 
dure, The grounds on which an appli- 
cation under Order 41 Rule 21 of the 
Code of Civil Procedure can be made 
are entirely different from those with 
which we are now concerned. Under 


that Rule the appellate Court is con- 
cerned with the question whether the 


respondent thad sufficient cause for not 
appearing before the Court when the 
appeal was heard. But there may also 
be cases where he may not have any 
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reasonable ground to maintain the ap- 
plication under Order 41, Rule 21 of 
the Code of Civil Procedure. and yet he 
may still have a valid groimd for set- 
ting aside the ex parte decree passed by 
the trial Court, 


9. The argument of the peti- 
tioner is based. on the principle that 
when once a decree of the trial Court 
is confirmed or modified by the decree 
of the appellate Court, the decree of 
the trial Court gets merged with the 
decree of the appellate Court and there- 
after the decree of the trial Court 


ceases to exist. On that basis it is con- - 


tended that the trial Court would have 
no jurisdiction to set aside the ex parte 
decree, The principle of merger of the 
decree passed by a lower Court in the 
decree passed by the appellate Court 
has been dealt with by the Supreme 
Court in State of U. P. v. Mohammed 
Nooh., ATR 1958 SC 86 at p. 95:— 


“In the next place, while it is true 
that a decree of a Court of first instance 
may be said to merge in the decree 
passed on appeal therefrom or even in 
the order passed in revision, it does so 
only for certain purposes, namely. for 
the purposes of computing the period of 
limitation for execution of the decree as 
in Batuk Nath v. Munni Dei, (AIR 
1914 PC 65), or for computing the 
period of limitation for an application 
for final decree in a mortgage suit as in 
Jowad Hussain v. Gendan Singh, (AIR 
1926 PC 93). But as pointed out by Sir 
Lawrence Jenkins in delivering the 
judgment of the Privy Council in Jus- 
curn Boid v. Pirthichand Lal, (AIR 
1918 PC 151 at p, 152-153), whatever be 
the theory under other systems of law, 
under the Indian Law and. procedure an 


original decree is not suspended by the. 


presentation of an anneal nor is its ope- 
ration interrupted where the decree on 
appeal is merely one of dismissal, There 
is nothing in the Indian Law to warrant 
the suggestion that the decree or ozder 
of the Court or tribunal of the first 
instance becomes only on the ter- 
mination of all proceedings by way of 
appeal or revision. The filins of the 
appeal or revision may put the decree 
or order in jeopardy but until it is re- 
versed or modified it remains effective. 
In that view of the matter the original 
order of dismissal passed on April -20, 
1948 was. not suspended by the presenta- 
tion of appeal. by the respondent nor 
was its operation interrupted when the 
Deputy Inspector General of Police simply 
dismissed the appeal from that order. or 
the: Inspector General simply dismissed 
the application for revision. The origi- 
mal order of dismissal. if there were no 
inherent infirmities in it. was operative 
on its own strength and it did not gain 
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any greater efficacy from the subsequent 
orders of dismissal of the appeal or the 
revision except for the specific purposes 
hereinbefore mentioned.” 

The said question was again considered 
by the Supreme Court in another case 
reported in Collector of Customs, Cal- 
cutta v. East India Commercial Co. Ltd., 
Calcutta, (AIR 1963 SC 1124) in which 
it was observed as follows :— 

“The question therefore .turns on 
whether the order of the original au- 
thority becomes merged in the order of 
the appellate authority even where the 
appellate authority merely dismisses the 
appeal without any modification of the 
order of the original authority, It is 
obvious that when an appeal is made, 
the appellate authority can do one of 
three s, namely, (i) it may reverse 
the order under appeal, (ii) it may modify 
that order. and (iii) it may merely dis- 
miss the appeal and thus co the 
order _without any modification. It is 
not disputed that in the first two cases 
where the order of the original autho- 
rity is either reversed or modified it is 
the order of the appellate authority 
which is the operative order and if the 
High | Court has no jurisdiction to issue 
a writ to the appellate authority it can- 
not issue a writ to the original autho- 
rity. The question therefore is whe- 
ther there is any difference between 
these two cases and the ird case 
where the appellate authority dismisses 
the appeal and thus confirms the order 
of the original authority. If seems to 
us that on principle it is difficult to 
draw a distinction between the first two 
kinds of orders passed by the appellate 
authority and the third kind of order 
passed by it. In all these three cases 
after the appellate authority had dis- 
posed of the appeal. the operative order 
is the order of the appellate authoritv 
whether it has reversed the original 
order or modified it or confirmed it. In 
law. the appellate order of confirmation 
is quite as efficacious as an operative 
order as an apvellate order of reversal 
er modification.” 

10. The observations of the 
Supreme Court in the two decisions re- 
ferred to above no doubt lend support 
to the contention of the petitioner that 
when there is a modification of the de- 
cree of the trial Court by a decree pass- 
ed by the appellate Court. the decree 
of the trial Court gets merged in the 
decree of the appellate Court. The said 
view is based on the juristic principle 
that à decree of a lower Court always 
merges in a decree of the appellate 
Court. But the question for decision in 
these cases is whether even though 
when the statute . specifically provides 
that an application for setting aside an | 


ex parte decree shall be made to the 
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Court which made the ex parte decree, 
an application made pursuant to the 
same can be dismissed on the basis of 
a juristic principle, namely. that the 
order of the trial Court gets merged in 
the order of the appellate Court. It 
cannot be denied that the provision of 
a statute prevails upon any legal prin- 
ciple unless the said principle also has 
its source in a statute. The acceptance 
of the view canvassed on behalf of the 
petitioner would place a defendant 
against whom an ex parte decree has 
been made in a helpless situation. Ac~ 
cording to that view, an application can- 
not be made to the trial Court because 
the decree has been confirmed or modi- 
fied by the appellate Court and an ap- 
plication cannct be made to the anpel- 
late Court, because there is no provi- 
sion in the Code of Civil Procedure pro~ 
viding for such an application to be 
made before the appellate Court. We, 
therefore. feel that such a construction 
would be disastrous to innocent per- 
sons who might have been impleaded 
as defendants and against whom ex parte 
decrees may heve been passed. We rest 
our Judgment ona higher principle 
which is fundamental to administration 
of Justice that mo person shall be pre~ 
judiced by a decision which is given 
without due notice of the proceedings 
in which such a decision is rendered and 
without sufficient opportunity to defend 
himself in those proceedings. It is no 
doubt true that. it may look anomalous 
if the trial Court is allowed to set aside 
an ex parte decree passed by it when 
the same has been confirmed or modi~ 
fied by a higher Court. But it is not 
as if there is no parallel to it in our 
Civil Law. A decree made by a higher 
court in the land can be got set aside by 
a lower Court in a suit filed on the 
ground of fraud or collusion, even when 
the person who files such a suit may 
have been a party to the proceedings in 
the higher Court, Both the decrees, 
namely. a decree which is passed ex 
parte and a decree obtained by fraud or 
collusion, are voidable ones and in 
principle they stand on the same foot- 
ing, An aggrieved party should have an 
opportunity to approach the competent 
court for redress and when the Code of 
Civil Procedure has, specifically made a 
provision in that regard authorising an 
application for setting aside an ex parte 
decree before the Court by which 
the ex parte decree was passed. we can- 
not hold that such an application would 
not be maintainable on the basis of the 
principle of merger which thas no statu- 
tory basis. If the ex parte decree pass~ 
ed by the trial Court is liable to be set 
aside on a ground which can be urged 
under Order 9. Rule 18 of the Code of 
Civil Procedure, then any decree passed 


on appeal or revision on the basis of 
such ex parte decree would have to 
give way. 

11. We. may at this stage refer 
to a decision in Leary v. National Union 
of Vehicle Builders. (1970- 3 WLR 434). 
The question for decision in that case 
was posed by Megarry. J. in the course 
of his judgment as follows :— 

“Secondly, there is the question on 
which there appears to be no English 
authority; and I put it in general terms, 

a deficiency of natural justice be~« 
fore a trial Tribunal be cured by a suffi- 
ciency of natural justice before an ap-= 
pellate tribunal? In the present case, 
the decision of the branch committee 
admitiedly contravenes the rules of 
natural justice; but Mr. Pain contends 
that this defect has been cured by the 
subsequent hearings by the N, E. C. and 
by the appeals council, The latter ad- 
mittedly complied with the rules of 
matural justice. and the former was at 
all events a perfectly proper administra- 
tive enquiry.” 

After discussing some of the cases which 
were cited before him, the learned 
Judge observed that acceptance of the 
contention that a defect of natural jus- 
tice in the trial body can be cured by 
the presence of natural justice in the 
appellate body. would have the result 
of depriving the aggrieved party of his 
right of appeal from the trial body. He 


owas therefore of the opinion that the 


decision of the trial tribunal could not be 
cured by the decision of the appellate tri- 
bunal, While doing so he relied upon the 
essential distinction that lies between a 
proceeding in a court of first instance and 
in a court of appeal, the scope of enquiry 
and the method of investigation in one 
being different from the scope of en- 
quiry in the other. As we are all 
aware in the trial Court the defendant 
would bave opportunity to file his 
written statement and to adduce evidence 
in support of his case, Such a thing is 
mot possible in an appellate Court. We 
are aware of the fact that the view that 
we take on this question is different 
from the view expressed by some other 
High Courts but we are persuaded to 
take the said view for the reasons men- 
tioned above. 


12. We, therefore, hold that the 
order of the trial Court in these cases 
holding that the application under O. 9, 
R. 13 of the Code of Civil Procedure is 
maintainable, is sound and is in accord- 
ance with Order 9. Rule 13 of the Code 
of Civil Procedure. 


13. We mext proceed to the other 
contention urged on behalf of the peti- 
tioner. The proviso to Rule 13 of the 
Order 9 of the Code of Civil Procedure 
no doubt authorises the Court also to 
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set aside the decree made against de- 
fendants other than the applicant if cir- 
cumstances warrant such action, In 
these cases, as already stated, the ap- 
plicants under Order 9, Rule 13 of the 
Code of Civil Procedure were alienees 
of two portions of a large piece of land 
from the mortgagor and a decree had 
been passed against the whole of the 
Pora property by the trial Court 
and by the High Court in appeal, But 
the circumstances of the cases. however, 
did not necessitate the setting aside of 
the preliminary decree and the final de- 
cree passed in the suit as against other 
defendants. The lower court while al- 
lowing the applications. therefore, should 
have set aside the ex parte pr ary 
decree and the final decree only as 
against the applicants and in respect of 
portions of land that they had pur- 
chased from the mortgagor reserving 
liberty for the petitioner to proceed 
against the remaining property for re- 
covery of the mortgage money. Su 

@ procedure would not have resulted in 
any illegality. We. therefore, allow 
these two revision petitions in part, The 
order of the lower Court is modified by 
confining it only to the respondents and 
to the portions of land purchased by 
them from the mortgagor, In other res- 
pects the decree already passed would 
stand. It is open to the petitioner to 
proceed against the remaining extent of 
land for realising the mortgage amount, 
if necessary. The trial Court will now 
proceed to dispose of the suit as against 


the respondents in accordance with law. 


14, There will be no order as to 
costs in these petitions. ` 
Petitions partly allowed. 


AIR, 1973 MYSORE 161 (V 60 C 55) 
H. B. DATAR., J. 
Muniswamappa. Petitioner v, Ramiah 
and another, Respondents. 
Civil Revn. Petn. No. 836 of 1972, 
D/- 19-10-1972. against order of Princi- 
pal Civil J., Bangalore, D/- 9-11-1971. 


Index Note :— (A) Land Acquisition 
Act (1894), Section 18 (3) (a) and (b) 
(as amended by Mysore Act 17. of 1961) 
— Application for direction to make a 
reference — Limitation starts from ex- 
piry of period of ninety days Specified in 
Section 18 (3) (a) — (X-Ref:— Limita- 
tion Act (1963), Art, 137). (Para 2) 

Brief Note:— (A) A right to make 
an application under Section 18 (3) (b) 
accrues when the Deputy Commissioner 
does not make a reference within ninety 
days, Since statutorily the period of 
ninety days is fixed for the Deputy 
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Commissioner to make a reference, if 
he does not make it, then the applica- 
tion must be filed within three years 
from the time of the expiry of the period 
of ninety days specified under Sec, 18 
(3) (a). It would be wrong to hold that 
the period of limitation starts only from 
the time the Deputy Commissioner 
passes an order and refuses to make a 
reference and intimates such refusal to 
the party. (Para 2) 


M. Gopalakrishna Setty. for Peti- 
tioner; M. N, Farukhi (for No. 1) and An- 
nadanayya Puranik H, C. Govt.. Pleader 
(for No, 2). for Respondents. 


, ORDER :— The short question that 
arises in this revision petition is as to 
whether the application filed before the 
Court below for a direction to make a 
reference was within the period of 
limitation. ït arises in this way: 

` The land Survey number 16/6 of 
Byyappanahalli was acquired and an 
award passed on the 5th of February 
1964 and this was approved by the De- 
puty Commissioner on the 24th of July 
1964. It is not disputed that one 
Ramaiah who was the petitioner before 
the Court below was one of the persons 
interested in the award. He did not file 
an application until the year 1970. and 
therefore, the petitioner in this revision 
petition has contended that the applica- 
tion filed for making a reference under 
the provisions of the Land Acquisition 
Act. 1951 (hereinafter called the’ Act) 
was barred by limitation. The learned 
trial Judge overruling that objéction has 
issued a direction to the Land Acquisi- 
tion Officer to make a reference. 


a see In this revision petition it is 
strenuously urged that the view taken 
by the Court below that the application 
was within limitation was clearly un- 
tenable. Under Article 137 of the 
Limitation’ Act. the application for re- 
ference has to be filed within three 
years from the time when the right, to 
apply accrues and the question is when 
the right to make an application ac- 
crues, For the purpose of appreciating 
this contention, it would be necessary 
to briefly refer to the provisions of the 
Act, After the award is passed. under 
the provisions of Section 18 of the Act, 
any person who has not accepted the 
award may, by written application to 
the Deputy Commissioner require the 
matter be referred to the Court for de- 
termination by the Court as regards the 
compensation payable. This application 
has to be filed according to the provi- 
sions of sub-section (2) of Section 18 
within 90 days from the date of the 
service of notice from the Deputy Com- 
missioner under sub-section (2) of S. 12 
of the Act. It is further provided under 
sub-section (3) of Section 18 of the Act 
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that the Deputy Commissioner shall 
within ninety days from the date of re- 
ceipt of an application under sub-sec, (1) 
make a reference to the Court. If the 
Deputy Commissioner does not make a 
reference to the Court within a period 
of ninety days from the date of receipt 
of the application, the applicant is en- 
titled to apply to the Court to direct the 
Deputy Commissioner to make a refer~ 
ence. Thus under the Act statutorily a 
time limit of 90 days is fixed for the 
- purpose to make the application to the 
Deputy Commissioner. Further a period 
of 90 days is fixed within which the De- 
puty Commissioner has to make a refer~ 
ence to the Court. If the Deputy Com- 
missioner does not make a reference 
within a period of 90 days from the re~ 
ceipt of the application then the anpli- 
cant gets a cause of action to make the 
application to the Court. I¢ is. not dis- 
puted by the learned advocates appear- 
ing for the parties in the present case 
that what is applicable is Article 137 of 
the Limitation Act of 1963. The said 
Article reads as follows:— 


“Part II.— Other Appli- 
oations 


137. Any other appli- Three years When the 
cation for which no * right to 
period of limitation apply ac. 
is provided else- crues.” 
where in this Divi- 
sion. 


Art. 137 entitles a person to make an 
application within a period of three years 
when the. right to apply accrues. 
view. a right to make an application 
under clause (b) of sub-section (3) of 
Section 18 accrues when the Deputy 
Commissioner does not make a reference 
within ninety days. Since statutorily 
the period of ninety days is fixed for 
the Deputy Commissioner to make a re- 
ference, if he does not make it. then 
the application must be filed within 
1 years from the time of the ex- 
piry of the period of ninety days speci- 
fied under sub-section (3) (a) of Sec- 
tion 18 of the Act. It would be wrong 
to hold that the period of limitation 
starts only from the time the Deputy 
Commissioner passes an order and re~ 
fuses to make a reference and intimates 
such refusal to the partv. Since under 
the Act the Defuty Commissioner is 
- obliged to determine within 90 days and 
if he fails to determine it. the party is 
given a right under clause (3) of Sec, 18 
of the Act, the question of communicat- 
ing the refusal to the party does not 
arise. If the reference is not made with~ 
in ninety days. the cause of action ac- 
crues to the party to go to the Deputy 
Commissioner to make a reference. In 
the present case the application was filed 
nearly after six years and the only ex- 
planation given by the party is that he 
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. vant but that presumption can 
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did not make the application. as he was 
not intimated of the result of his appli- 
cation made under sub-section (3) (a) of 
Section 18 of the Act. In my view. it 
is not necessary to communicate the re~ 
fusal, as the refusal has to be assumed, 
if no reference is made within ninety 
days and the party has got a period of 
three years to make an application there- 
efter. As the learned Judge has acted 
with material irregularity in the exercise 
of jurisdiction in holding that the appli- 
cation is in time, his decision becomes 
unsustainable, 


3. Accordingly, this revision peti- 
tion is allowed, the order passed by the 
Principal Civil Judge, Bangalore District, 
Bangalore in L. A. C. No. 288 of 1970 is 
set aside and the application filed for 
reference is dismissed. In the circum- 
stances of the case. parties will bear 
their own costs. 

Revision allowed, 





AIR 1973 MYSORE 162 (V 60 C 56) 


D. M. CHANDRASHEKHAR AND 
M. SADANANDA SWAMY, JJ. 


A. Harsha V, Rai, Appellant v. Dr, 
K. V. Karna and others, Respondents, 


Miscellaneous First Appeals Nos. 56 
and 235 of 1970, D/- 31-7-1972 against 
Judgment and Award of the Motor Ac- 
cidents Claims Tribunal and 1 Additional 
Dist. J.. Bangalore, D/. 28-2-1969. 


Index Note:~ (A) Motor Vehicles 
Act (1939), Ss. 110-A, 116 — Where the 
person who was driving the car involv- 
ed in the accident and was convicted in 
the criminal Court on his admission of 
guilt was not examined before the Tri- 
bunal, the Tribunal was justified in con- 
cluding that the accident was entirely 
due to the rash driving of car. 

(Para 4) 

Index Note:— (B) Motor Vehicles 
Act (1939), S. 110-A — Accident — 
Vicarious liability of owner — When 
arises. 


Brief Note:—— (B) The law puts an 
especial responsibility on the owner of a 
vehicle who allows it to go on the road 
in charge of someone else. no matter 
whether it is his servant. his friend. or 
anyone else, If it is being used wholly 
or partly on the owner’s business or for 
the owner’s purpose, the owner ‘is liable 
for any negligence on the part of the 
driver, There is a presumption that a 
vehicle is driven on the master’s busi-. 
mess and by his authorised agent or sera 
be re- 
butted by the owner of the vehicle, (Case 
law discussed), (Paras 8, 10) 
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Where the driver of a friend of the 
owner was driving the car the mere fact 
that such driver was convicted on his 
pleading guilty did not rebut the pre- 
sumption that the driver was driving the 
vehicle for the purpose of the owner and 
as such as his agent. especially when the 
driver. who could have testified io the 
circumstances under which he came to 
drive the vehicle, was not examined 
before the Tribunal and the owner had 
produced the driver before the police 
and stood surety for him. (Para 17) 


Index Note:— (C) Motor Vehicles 
Act (1939), S, 110-A — Application of 
claims before Tribunal — Limitation for. 


Brief Note :— (C) The Limitation Act 
has no application to an application 
under Section 110-A and the period 
fixed for filing an application under that 
section is subjected to its being extended 
in suitable cases at the discretion of the 
Tribunal if sufficient cause is shown. 


(Para 24) 
Index Note:— {D} Motor Vehicles 
Act (1939), S. 110-A — No separate 


damages for loss of future income will 
be awarded when no evidence to show 
the loss of future income caused by the 
injuries sustained in the accident is pro- 
duced. AIR 1960 Mys 222, Followed. 


(Para 32) 
Cases Referred: Chronological Paras 
ATR 1970 Madh Pra 172 = 1970 


AIR 1970 Mys 13 = 
221, Govt, of India v. Jeevaraj 


Alva 
(1970) 1 All ER 749 = (1970) 1 WLR 
556, Rambarran v. Gurrucharren 
AIR 1968 J & K 2 = 1968 ACJ 63, 
Roshan Lal Bhalla v. Sudesh 
Kumar 


527. Seetha Ram Motilal Kalal 
v. Santanu Prasad Jaishankar 


Bhatt 
t966 ACJ 207 = 1966 Cur LJ 410, 
Rajinder Kaur v. Puran Chand 
AIR 1963 Mys 161. Bombay State 
Road Transport Corporation v. 
Narayan Pandurang Kamath 
ATR 1960 Mys 222, Ganapathi 
Bhatta v. State of Madras | f 26. 
1951 AC 601, Wance v. British. 
Columbia Electric Ltd, . 
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SADANANDA SWAMY, J.:— One 
Harsha sustained injuries as a result of 


Mys. 163 


‘an accident caused by a motor car at 


about 10.35 p.m. on 10-2-1965. He filed 
an application under S. 110-A of- the Motor 
Vehicles Act claiming compensation of 
Rs, 50.000/-. The Motor Accidents 
Claims Tribunals, Bangalore awarded 
Rs. 6,100/- as special damages and 
Rs. 10,000/- by way of general damages 
against the owner of the Car and ‘the 
Insurance Company. The applicant has 
come up in appeal M. F. A. 56/170 con- 
tending that the amount of compensa- 
tion awarded is inadequate. The owner 
of the Car and the Insurance Company 
have filed M. F. A. No, 235/1970 chal- 
lenging the order of the Tribunal and in 
the alternative contending that the 
amount awarded by the Tribunal is ex- 
cessive, 


2 The Tribunal held that the ac- 

cident was the result of rash and negli- 
gent driving of the driver of the car 
that the applicant sustained injuries as 
a result of the accident and that the 
owner of the car and the Insurance Com- 
pany are liable to pay the damages of 
Rs. 16,100/ "a £ 


3. The points for determination 
in this appeal are: Firstly, whether the 
accident was the result of rash and negli- 
gent driving of the driver; Secondly, 
whether the owner of the car and con- 
sequently the Insurance Company are 
liable to pay damages for the injuries 
caused by the accident; and Thirdly, 
whether the amount of damages award- 
ed by the Tribunal is inadequate or ex- 
cessive, | 

4. P, Ws. 3..4 and 5 speak to the 
cause of the accident, Their evidence is 
briefly as follows: car was coming 
from Kempegowd, Circle towards Mysore 
Bank on the Kempegowda Road at about 
10.30 p.m. on 10-2-1965; when it came 
near the T. B. Hospital it swerved to its 
right and climbed the foot-path on the 
side of the Hospital. The applicant was 
walking on the foot-path from Neo 
Mysore Cafe towards the Kempegowda 
Circle. The car afteg getting on to the 
foot-path dashed against the pedestrian 
and ran over his leg and thigh and then 
took a turn to the right towards Mysore 
Bank side and climbed down the foot- 
path. It came to a halt after going 
about 15 ft. on the road. It did not halt 
but proceeded further without waiting. 
Their evidence is supported by the evi- 
dence of P., W., 6. the Sub-Inspector of 
Police, who visited the scene of occur- 
rence and prepared a mahazar and the 
sketch. He has stated in his evidence 
that the width of the road is 46 ft, and 
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that the spot of the occurrence was on 
the foot-path. He has also said that 
from the statement of the owner of the 
Car and Mr, Kapoor (R. W., 2), it turned 
out that one Ealaji Rao was driving the 
car at the time of the accident and that 
a charge sheet was filed against the said 
Balaji Rao. who pleaded guilty and was 
convicted and fined in the criminal Court. 
The alleged driver Balaji Rao was not 
examined before the Tribunal to explain 
the circumstances in which the car went 
up the footpath and dashed egainst the 
pedestrian who was walking on the foot- 
path on the right hand side of the road. 
The Tribunal was, therefore justified in 
holding that the accident was entirely 
due to the rash and negligent driving of 
the car. The applicant stated in his evi- 
dence that he was admitted to the hos- 
pital on 10-2-1965 after the accident and 
that this right leg below the thigh was 
fractured. The Doctor who admitted 
him to the Victoria Hospital Dr. Krishna 
Murthy, has been examined as P. W. 11. 
He has stated that the applicant was ad~ 
mitted to the Hospital on 10-2-1965 for 
fracture of the right Femur and that he 
was discharged on 19-9-1965. Under 
these circumstances the Tribunal was 
justified in holding that the applicant sus~ 
tained the injuries as a direct cons 

quence of the accident. ; 


5. According to the owner of the 
Carl Dr. Karna, though the car belongs 
to him, he is not liable to pay any com- 
pensation since at the time of the ac- 
cident neither he nor his servant or agent 
was driving the car. According to his 
evidence on the night of the accident, he 
went to the house of his friend Kapoor 
in his car. He, Kapoor and some others 
went in the car from Kapoor’s house to 
the house of one Jacobi in whose house 
there was a party. The car at that time 
was driven by Kapoor. The car was 
parked inside the compound of Jacobi’s 
house and the switch key was left in the 
car, While they were inside the house of 
Jacobi somebody had removed the car 
and had parked it outside the compound. 
He did not know that the car was involv- 
ed in an accident on that night since 


there was no dent or damage visible on- 


the car. It was only after the Police 
sent for him the next day and question- 
ed him, he came to know that there was 
an accident caused by his car the pre- 
vious night. He has further stated in his 
evidence that on 14-2-1965 Kapoor rang 
him up and told him that it was Balaji 
Rao who took the car and caused the ac- 
cident, Therefore. Dr, Karna has stated 
that he is not liable to pay compensation. 

6. The evidence of Kapoor is as 
follows: He drove the car to the house 
of Jacobi and left the car within the 
compound of Jacobi’s house but forgot to 
take away the switch key. Earlier in 


-vant acting . in 


A.L R 
the day. he had instructed Balali Rao to 
bring ‘Beedas from a shop in Balepet 
and he learnt on the 14th i.e, 4 days 
later, that Balaji Rao had taken the car 


and caused the accident, He informed 
Dr, Karna accordingly, He had not ins 


structed Balaji Rao to take that ear, 
Moreover, Balaji Rao was not his driver 
et all according to him but was employ~ 
ed by his step-mother. Balajirao though 
impleaded remained ex parte. 


4. The law as to the Hability of 
the owner of a car in such circumstances 

been stated in Hewitt v. Bonvin, 
(1940) 1 KB 188, by Du. Parog, L. J. as 
follows: 

“It is plain that the appellant’s 
ownership of the car cannot of itself im- 
pose any liability upon him. It has long 
been settled law that where the owner 
of a carriage or other chattel confides it 
to-another person who is not his servant 
or agent, he is not responsible merely by 
reason of his ownership for any damage 
which it may do in that other's hands 


‘Tt is true that if a plaintif proves that 


a vehicle was negligently driven and that 
the defendant was its owner. and the 
Court is left without further informa- 
tion, it is legitimate to draw the inference 
that the negligent driver was either the 
owner himself. or some. servant or agent 
of his.” 

His Lorlship further observed:— _ 

“The driver of the car may not be 
the owner’s servant. and the owner will 
be nevertheless liable for his negligent 
driving if it be proved that at the mate- 
rial time he had authority. express or 
implied, to drive on the owners be~ 
half, Such liability depends not on 
ownerships, but on the delegation of a 
task or duty.” 

His Lordship added that the question of 
agency is always one of fact, 

8. The law as to the liability of a 
master for the acts of his servant, has 
been stated as follows in _ Seetharam 
Motilal Kalal v. Santanu Prasad Jai 
shankar Bhatt, (AIR 1966 SC 1697):— 

“The law is settled that a master is 
vicariously liable for the acts of his ser- 
i the course of his 
employment. Unless the act is done 
in the . course of employment. the 
servant’s act does not make the employer 
liable. In other words, for the master’s 
liability to arise. the act must be a wrong~ 
ful act authorised by the master or a 
wrongful and unauthorised mode of doing 
some uct authorised by the master. The 
driver of a car taking the car on the 
master’s business makes him vicariously 
liable if he commits an accident. But 
it is equally well-settled that if the ser- 


vant, at the time of the accident. is not ~ 


acting within the course of his employ~ 
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ment but is doing something for himself 
the master is not liable. There is a pre- 
sumption that a vehicle is driven on the 
master’s business and by his authorised 
agent or servant but the presumption can 
be met,” 

In that case the presumption was 
held to have been rebutted because the 
vehicle was proved to have been driven 
by an unauthorised person and on hi 
own business, The law with regard to 
the liability of the principal for the acts 
of his agent has been stated in the same 
decision as follows: 


“The law with regard to agents is 
the same. As was observed by Lord 
Atkinson in Samson v, Aitchison. (1912 
AC 844) it is a matter of indifference 
whether a person be styled a servant or 
agent since it is the retention of con- 
trol which makes the owner or the prin- 
cipal responsible, Just as the tort must 
be committed by a servant either under 
the actual control of his master or while 
acting in the course of employment, the 
act of the agent will only make the prin- 
cipal liable if it is done within the scope 
of his authority. By a process of ratio- 
cination, the Courts have made a slight 
distinction by attempting to find a “right 
of control” as the basis of the master’s 
liability and have distinguished it from 
a -‘right to control’ in cases of simple 
agency to bring the two cases together. 
We find it simpler to state the law that 
an agent will make the principal res- 
ponsible so long as the agent does the act 
within the scope of his authority or does 
So under the actual control of the prin- 
cipal. We do not subscribe to the ex- 
tension of the doctrine that the act of 
the servant or the agent must be for the 
master’s benefit, This extension was 
. made by Willes. J. in Barwick v. English 
Joint Stock Bank, (1867 (2) Ex 259). 
word ‘Benefit? is vague and it is better 
to adhere to the words ‘course of em- 
ployment’ or the ‘scope of authority.’ ” 


There the following dictum of Lord 
Denning (then Lord Justice) was cited 
with approval: 

“It has often been supposed that the 
owner of a vehicle is only liable for the 
negligence of the driver if that driver is 
his servant acting in the course of his 
employment, This is not correct. The 
owner is also liable if the. driver is. with 
the owner’s consent, driving the car on 
the owner’s business or for the owner’s 
purposes,” 

a The law puts an especial res- 
ponsibility on the owner of a vehicle who 
allows it to go on the road in charge 
of someone else. no matter whether it 
is his servant. his friend or anyone else. 
If it is being used wholly or partly on 
the owner’s business or for the owner’s 
purpose. the owner is liable for any 
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negligence on the part of the driver. The 
owner only escapes liability when he 
lends it or hires it to a third person to 
be used for purposes in which the owner 
has no interest or concern.” 

9. In (1970) 1 All ER 749, (Ram- 
barran v, Gurrucharran) it has been held 
that although ownership of a motor vehi- 
cle (which at the time of an accident 
is being driven by another for his own 
purposes and without the knowledge of 
the owner) is, prima facie. evidence that 
the driver was the agent or servant of 
the owner and that the owner is there- 
fore liable for the negligence of the dri- 
ver, that inference may be displaced by 
evidence that the driver had the general 
permission of the owner to use the vehi- 
cle for his own purposes, the question 
of service or agency on the part of the 
driver being ultimately a question of fact. 


10. According to the decision of 
the Supreme Court referred to above (AIR 
1966 SC 1697) there is a presumption 
that a vehicle is driven on the master’s 
business and by his authorised agent or 
servant but that presumption can be re- 
butted by the owner of the vehicle. In 
the present case admittedly the car in 
question belongs to Dr. Karna. it is neces- 
sary to consider whether the presump- 


. tion has been rebutted. Balaji Rao has 


not been examined, He would have been 
the best person to explain the circum- 
stances under which he came to drivel . 
the car at the time of the accident, If 


- it is true that Balaji Rao was driving the 


car at that time as alleged by Dr, Karna, 
there is no explanation forthcoming as 
to why Balaji Rao has not been examin- 
ed. It is contended on behalf of the 
owner of the car, by Mr. Sundaraswamy, 
that Balaji Rao was charge-sheeted and 
convicted by the Criminal Court for this 
very accident and that such evidence was 
enough to rebut the abovesaid presump- 
tion. As against this. Mr. Ranga Rao, ap- 
pearing for the appellant Harsha. con- 
tended that in all probability Dr. Karna 
was himself driving the car at the time 
of the accident and that Balaji Rao was 
made a scane-goat before the Criminal 
Court in order to avoid embarrassment to 
the owner of the car who would other- 
wise has been required to appear as an 
accused before the Cyiminal Court. and 
in the alternative. it was also probable 
that Dr. Karna himself asked Balaii Rao 
to go in his car to fetch beedas though 
that fact has been denied by him sub- 
sequently, 

11. Itis the case of the owner that 
Balaji Rao took his car on the night of 
the accident not only without his per- 
mission but also without his knowledge 
or consent and that he found the car 
parked outside the compound of Jacobi’s 
house. when he came out of the house 
after the party was over. But in his ob- 
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jection statement this is what he has 
pleaded :— 


“This respondent was not at all driv- 
ing the vehicle at the time of the acci- 
dent. He was not even in the car. It 
was being driven by a licenced driver 
namely Sri, S. N. Balaji Rao who was in 
the employment of Kapoor at Grant Road 
to whose house this respondent had gone 
to attend a party and the car was taken 
+o fetch some things from Balepet.” 
And he further stated that at the time 
of tae accident the car was being driven 
by a person not in his employment and 
that therefore even if the driver was 
rash or negligent while driving no vicari- 
ous liability can be imposed upon him as 
there was no relationship of master and 
servant between him and the driver of 
the vehicle. 


12. Thus it is clear that there is 
no specific plea in the objection state- 
ments of Dr. Karna that the driver took 
the car stealthily from the ccmpound of 
Jacobi’s house while the owner was in- 
side the house attending the party and 
there is not even an allegation that a 
party was held in the house of Jacobi. 
On the other hand. what has been plead- 
ed in that objection statement gives the 
impression that a party was held in the 
house of Mr. Kapoor at Grant Road and 
not in the house of Jacobi. Kapoor in 
his statement of objections has stated 
that he is not aware of the accident and 
that he is not in a position to state if 
the car was driven by Balajirao at all 
Admittedly. Kapoor is a friend of Dr. 


Karna. In view of the plea put forth 
by Dr, Karna. the Tribunal came to the 


conclusion that the version put forth in 
the course of the evidence by Dr. Karna 
as to the circumstances under which 
Balaji Rao was driving the car at the 
time of the accident was improbable and 
unbelievable. 


It is urged by Mr. Sundaraswamy 
that the Tribunal was not justified in 
attaching so much importance to the 
statement of Dr. Karna in his objection 
Statement since Dr, Karna hed already 
given his statement to the Police when 
he was examined on 15-2-1965 to the 
effect that the car was taken vvithout his 
knowledge from inside the compound of 
Jacobi’s house by somebody and that he 
came to know the next day that the car 
bad been taken by Balaji Rao. The aver- 
ments in the objection statement of Dr. 
Karna show that he did not stick to the 
statement made by him to the Police 
earlier on 15-2-1965, It was open to 
him to put forth the same plea in his 
objection statement, But he has not 
chosen to do so. The Tribunal was. 
therefore, justified in considering the 
averments in the pleading of Dr. Karna 
as important in examining the truth or 
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otherwise of the case set up by him in 
the course of his evidence. 

13. P. Ws. 3. 4 and 5 were the 
eye-witnesses to the accident. They 
have stated that the car was halted after 
going about 15 ft. from the spct of the 
accident, but it proceeded immediately 
without waiting and, therefore they were 
not able to see who the driver was. The 
applicant Harsha who was examined as 
P. W. 13 in this case, was also not able 
to say who the driver of the car was, 
The accident took place on 10-2-85. ‘The 
claim application was filed on 3-4-1965, 
On 26-3-1965 Harsha got issued a notice 
through his counsel to Dr. Kerne de- 
manding Rs, 50,000/- as damazes. In 
that notice it is stated that Dr. Karna 
drove the car rashly and negligently and 
caused injury to him and that he drove 
away even without stopping the car. Dr. 
Karna gave a reply. Exhibit P-20 dated — 
1-4-1965. In that reply notice he merely 
stated that the matter was being investi- 
gated by the Insurance Company and the 
police and that the reply does not imply 
acceptance of any liability for the ac- 
cident. No further reply was given by 
Dr. Karna to Harsha’s notice, This cir- 
cumstance also shows that Dr. Kerna had 
not made up his mind as to what defence 
he had to take to meet the claim of 
Harsha who had been injured in the ac- 
cident, 

14, The evidence of Kapoor was 
full of contradictions, The Tribunal has 
observed that not only by the answets 
given by him in the course of his evi- 
dence but also by his demeanour he ap- 
peared to be an unreliable witness. He 
has stated in his examination-in-chief 
that he had no personal knowledge about 
the accident and that when he went to 
Jacobi’s house along with Dr. Karna on - 
the night of 10-2-1965. Balaji Rao was 
not there, that he never gave any ins- 
tructions to him and that Balaji Rao was 
not fis employee but he was employed 
by his stepmother. At one stage in his 
evidence he has stated that he did not 
remember if he had driven the car that 
night. He has also stated that he did not 
remember whether the key of the car 
was left in the car when the car was 
left there. But he stated later that he 
did not take the key inside. He has also 
stated that nothing. was fetched that 
nigh; from  Balepet for the party and 
that he did not see Balaji Rao ai all on 
that night. 


Though he has stated in his exemina- 
tion-in-chief that Balaii Rao was not his 
driver he has admitted in his cross-ex~ 
amination that he has stated before the 
Police that Balaji Rao was the driver of 
his car from a long time, He has fur- 
ther stated tbat when he came to know 
that Balaji Rao was the driver of the 
car at the time of the accident, he did 
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not call Balaji Rao and ask him how the 
accident happened and that Balaji Rao 
-also did not tell him about the accident. 
But he has admitted having stated before 
the police that on_an enquiry on 14-2- 
1965 Balaji Rao had disclosed to him that 
he had taken the car of Dr. Karna to 
bring beedas from a shop near. Himalaya 
Talkies and that while returning he 
dashed against a person in front of Sagar 
Talkies, Kapoor seems to have realised 


that he would be liable to pay compensa-- 


tion if it was admitted that the accident 
occurred when his driver used the car of 
Dr. Karna at his instance and for his 
purpose and therefore tried to wriggle 
out of the situation. 


According to Kapoor he had asked 
laji Rao in the afternoon to bring 
beedas worth Re, i/- to the party direct- 
ly to Mr. Jacobi’s house after the first 
show of cinema was over since Balaji 
Rao had told him that he would go to 
a cinema show. But when the state- 
ment made by him before the police was 
read out to him. he denied that version 
and stated that he instructed the driver 
at 9 pm. after Dr. Karna came to his 
bouse to go over to Jacobi’s house to 
attend to his personal work. He has 
also admitted that the driver had not 
brought the beedas to him. If that was 
so one would expect him to ask the driver 
why he had not brought the beedas. 


It is in the evidence of Dr. Karna 
that he stood surety for Balaji Rao in the 
Criminal Court. He has also stated in 
his evidence that he produced Balaji Rao 
before the police officer voluntarily, If 
Balaji Rao had taken away the car with- 
out the knowledge of Dr. Karna. and 
caused the accident putting Dr. Karna 
also in trouble. there is no reason why 
Dr. Karna should take the trouble of 
producing Balaji Rao before the Police 
and stand surety for him in the Criminal 
Court. The driver pleaded not guilty in 
the first insfance and it was only at a 
later stage that he pleaded guilty and 
was sentenced to pay a fine. Under these 
circumstances the Tribunal rightly came 
to the conclusion that the fact that the 
driver was charge-sheeted and convicted 
on his own plea of guilty in the Criminal 
Court. does not necessarily lead to the 
conclusion that the version of Dr, Karna 
that the car was being driven by Balaii 
Rao without bis knowledge at the time 
of the accident is true. 


15. We have to see whether the 
Other evidence adduced on behalf of the 
owner is sufficient to rebut the presump- 
tion that the car was driven by the 
owner or his agent. Dr. Karna in his 
examination~in-chief has stated that there 
‘were two or three cars in Kapoor’s fami- 
ly and that they had drivers: that he did 
not know who was the driverin Kapoor's 
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family till the 14th and that on the 14th 
he came to know that Balaji Rao. driver 
of Kapoor, had taken the car on the night 
of the accident. But in cross~examina~ 
tion he has stated that he knew the 
step-mother of Kapur; that Balaji Rao 
was a driver attached to her and to the 
best of his knowledge he was the em- 
ployee of Kapoor but was working “under 
the family”, He has also stated that he 
knew Kapur’s family well: that the cars 
in the family of Kapur are in the names 
of different members of his family and 
that different cars have different drivers, 
He has also admitted in cross-examina- 
tion that he had seen Balaji Rao; that 
since 1953 he is the family doctor of 
Kapoor and also their friend. 


_ He has stated in his cross-examina= 
tion that Balaji Rao had never taken his 
Car at any time before. But in his state 
ment before the police he has admitted 
that Balaji Rao used to take his car for 
the work of his master and to attend to 
the needs of his master, He has also 
stated in his evidence that whenever he 
parked the car he would invariably take 


` the switch key with him and that there 


was no hurry when the car was parked 


_ in Jacobi’s compound. If that was so, it 


is difficult to understand why the switch 
key was left in the car itself when he 
and others got down from the car and 
went inside the house of Jacobi. He has 
stated in his evidence that he came to 
know that Balaji Rao had taken his car 
for some work of Kapoor: that Balaif 
Rao had not taken his permission to take 
the car; that he did not ask Balaji Rao 
to do any work of his on that day and 
that Kapur had not asked him to send 
his cer that night for any purpose, 


Though Kapoor has stated that Balaji 
Rao was not Kapoor’s driver he has ad- 
mitted that the driver was emploved by 
his step-mother, He admitted having 
stated before the Police that he used to 
fet beedas from near Himalaya Talkies 
through his driver Balaji Rao. He has 
also admitted having stated before the 
police that while he was going with Dr. 
Karna he instructed his driver Balaji 
Rao to go over to the house of Jacobi to 
attend to his personal work. Kapoor at 
one stage has stated that he did not re- 
member whether the «ey of the car was 
left in the car, but later he has stated 
that he left the switch key in the car. 
He has further stated that after the 
pariy. they found the car outside the 
compound and that it never struck him 
that Balaji Rao might have taken the 
ear, 


g Though Balaji Rao was absent in 
spite of his asking him to come to Jacobi’s 
house, Kapur did not ask him why he 
did not come there and why he did not 
bring the beedas, even for a couple of 
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days thereafter. He has also stated in 
his evidence that he did not ask Balaii 
Rao to use the car of Dr, Karna. It is 
in Kapoor’s evidence that about 20 ar 
30 persons had attended the party that 
night and that some of them might be in 
Bangalore and that Jacobi was also in 
Bangalore. But none of the other per- 
Sons who attended the party alleged to 
have taken place that night, have been 
examined, 


16. As observed above, the fact 
that Balaji Rao had been charge-sheeted 
and had been convicted on his own plea 
of guilty is not sufficient to rebut the 
presumption thet the car was driven by 
its owner or his agent, In the evidence 
referred to above, it is soughi to be made 
out that Balaji Rao and not Dr, Karna 
was driving the car at the time of the 
accident. Even assuming that Balaji Rao 
was driving the car at the time of the 
accident. we have to see whether this 
evidence is sufficient to rebut the pre- 
sumption that he was acting as the agent 
of the owner. The evidence of Dr, Karna 
is to the effect that he himself drives 
the car and that he does not engage a 
driver. Both Dr. Karna and Kapoor 
want to make sut that Balaii Rao was 


the driver employed by Kanoor’s step~. 


mother though Kapoor has admitted hav- 
ing stated before the police that Balaji 
Rao is his driver. Since Balaji Rao was 
mot the driver cf Dr, Karna it is highly 
unlikely that he would take out the car 
of Dr. Karna without being asked to do 
so by Dr. Karna himself. Kapoor i 
stated positively in his evidence that he 
did not ask Balaji Rao to take the car 
of Dr. Karna on the night of the acci- 
dent though it is the case of Kapoor that 


he thad instructed Balaji Rao to fetch. 


Beedas from a ghop near Himalaya 
Talkies, Since Kapoor had not asked 
Balaji Rao to use the car of Dr. Karna, 
it is very unlikely that Balaii Rao would 
take the car of Dr, Karna to bring beedas 
as instructed by Kapoor without the per- 
mission of the owner, 


17. Balaji Rao has not been ex 
amined in this case as stated earlier, He 
would have been the best person to ex- 







cumstances, therefore, is that Dr. Karna 
himself must have instructed Balaji Rao 
to bring the Beedas from a shop near 
Himalaya Talkies as desired by his friend 
Therefore as the driver took 
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Rao was therefore the agent of .the 
owner, The evidence adduced by the 
owner is not sufficient to rebut the pre- - 
sumption that at the time of the acci- 
dent the car was being driven either by 
himself or his agent, The Tribunal was, 
therefore, right in coming to the conclu- 
sion that the owner of the car was liable 
to pay compensation to the person injur- 
ed in the accident and that consequently 
the Insurance Company is also liable to 


‘pay the compensation. 


18-19. The next question to be 
considered is whether the damages award- 
ed by the Tribunal, are to be modifed. 
It is urged by Mr, Sundaraswamy that 
an application had been made on behalf 
of the owner before. the Tribunal for 
getting the applicant examined by an 
expert, Doctor S. Rajagopal of Madras; 
that the said application was rejected by 
the Tribunal and that the owner was 
thus deprived of an opportunity to show 
that the injuries caused by the accident 
were not so serious as claimed by the 


applicant. This application was filed on 
10-2-1969. It was opposed by the ap- 
plicant. The Tribunal dismissed the ap- 


plication. The reasons given by the Tri- 
bunal are: firstly that the applicant had 
already been examined by three doctors, 
two of them from the Government Hos- 
pital and one independent doctor who 
is an F. R. C. S. and secondly that noth- 
ing was suggested in the cross-examina- 
tion of the Doctors that they were either 
interested in the applicant or that they 
were incompetent. The question whether 
the request made in the application 
should be allowed or not was a matter 
within the discretion of the Tribunal. It 
cannot be said that the reasons given by 
the Tribunal for rejecting the application 
are insufficient or irrelevant. It cannot, 
therefore, be said that any injustice has 
been caused to the owner of the vehicle 
on that account. 

20. P. W. 11 is a Surgeon in the 
Victoria Hospital who treated the appli- 
cant. He has stated that the applicant 
was admitted to the hospital on 10-2- 
1965 for fracture of the right femur and 
was discharged on 19-9-1965; that he de- 
veloped a complication of fat embolism: - 
that his condition became pretty serious 
and that he became unconscious for about 
10 or 15 days from 13-2-1965: and that 
he was hovering between life and death 
for nearly a week. 


21. P. W. 8 is the Orthopaedic 
Surgeon of the Victoria Hospital who 
treated the applicant. He has stated that 
the right thigh bone was short by half 
an inch; that the applicant is unable to 
bend the right kmee and the right hip 
B 


22. W., 12 is a Reader in Kas- 
turba Medioal Hospital and Hon. Surgeon 
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fn Wenlock Hospital, Mangalore. : His 
Special subject is Orthopaedics, He has 
Stated that there is a shortening of the 
right leg by about 3 centimeters that 
there was an ulterior bowing at the frac- 
ture and a limitation of flexion in the 
risht knee and that there was a per- 
manent disability; that there is a mal- 
union and. that it may produce pelvic 
and lumbar pains. The applicant has 
stated in his 
squat properly, that he gets plains in the 
hip and knee if he walks much or climbs 
20 sd 25 steps and that he cannot ride 
a cycle, 


__23. In the claim petition a sum 
of Rs. 50,000/- was claimed as the amount 
of compensation. The applicant filed an 
amendment application on 11-12-1968 
claiming a further sum of Rs, 8,500/- by 
way of expenses incurred for his treat- 
ment and medicine ete. This application 

was allowed and the Tribunal awarded 
- Rs, 6,100/- as special damages, 


_ 24 It is contended by Mr, Sun= 
daraswamy that the said claim had be- 
come time barred on 11-12-1968, the date 
of the application, and that the Tribunal 
was in error in awarding the special 
damages. The damages claimed by way 
of amendment related to the expenses 
incurred by the applicant mostly sub- 
sequent to the date of the original appli- 
cation. The Limitation Act has no ap- 
plication to an application under Sec~ 
tion 110-A of the Motor Vehicles Act and 
the period fixed for filing an application 
under that Section is subject to its being 
extended in suitable cases at the discre- 
tion of the Tribunal if sufficient cause is 
shown. The discretion of the Tribunal 
in allowing the application for amend- 
ann cannot therefore be interfered 
with, 


25. Mr. Sundara Swamy contend- 
ed that the compensation of Rs. 10,000/- 
awarded by the Tribunal as general 
damages is excessive, Whereas Mr. 
Ranga Rao urged that it is inadequate. 
The applicant was 27 years old on the 
date of the accident. Even after his dis- 
charge from the hospital he had to use a 
caliper, he could not bend the knee pro- 
perly and could not squat properly, Even 
after 2 or 3 months thereafter his gene- 
ral condition with regard to movement 
of the right leg did not improve much. 
There has been mal-union of the bone 
as a result of which his right leg has 
become shortened by half an inch. The 
Tribunal has relied on the decision in 
AIR 1963 Mys 161. (Bombay State Road 
Transport Corporation v. Narayan Pandu- 
rang Kamath). In that case the injured 
suffered compound fractures on his right 
palm and his right palm from his wrist 
foint downwards had become perman- 
ently impaired. His right fore-arm and 
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evidence that he cannot 
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palm were- disabled permanently and 
rendered useless for working. He was a 
young man of 36 years and was com- 
pletely bed-ridden as an indoor patient 
for 54 days. A sum of Rs. 10,000/- 
awarded by the Trial Court im that case 
was confirmed by the High Court since it 
was not considered either unreasonable 
or improper, though the trial Court was 
considered to have, to some extent. erred 
on the side of generosity. The following 
observations of Brickett. L. J. in Bird v. 


Cocking and Sons Ltd., ( (1951) 2 TLR 1260 


at p. 1263) was cited with approval in 
that case: 

_ "The assessment of damages in cases 
of personal injuries is. perhaps one of the 
most difficult tasks which a judge has to 
perform, and certainly the task is no 
lighter when the appellate Court is 
asked to reconsider ‘the assessment made 
by a judge in the Court below. The 
task is so difficult because the elements 
which must be considered in forming the 
assessment in any given case vary so 
infinitely from other cases that there can 
De no fixed and unalterable standard for 
assessing the amounts for those particular 
elements.” 

The Tribunal has also relied on the 


decisions in AIR 1937 Bom 155. (Leela- 


dhar Chaturbhuj v. Harilal Jethabhai) 
and 1966 ACJ 207 (Puni). (Raiinder Kaur 
v. Puran Chand). In the former case a 
sum of Rs, 7,000/- was awarded as gene- 
ral damages to a boy of 13 years whose 
leg bone was fractured and suffered a 
permanent disability which caused limp- 
ing. In the latter case a sum of Rupees 
10,400/- was awarded as general damages 
to a girl of 7 years who suffered a frac- 
ture of bones of the right leg which caus- 
ed a permanent disability of limping. 


26. Mr. Sundara Swamy relied on 
a number of decisions in support of his 
contention that the compensation awarded 
by the Tribunal is excessive, In AIR 
1960 Mys 222. (Ganapathi Bhatta v. State 
of Madras (Now Mysore) the iniured 
was a young man who was studying in 
the College. The accident took place in 
the year 1950. Besides lacerated wounds; 
the accident caused multiple fractures of 
the skull bone. He had been in the hos- 
pital for a period of 2-1/2 months. He 
Jost the senses of touch and taste and 
became unable to re&d or write and par- 
tially paralytic. A sum of Rs. 6,000/- 
was awarded as general damages. It is 
contended that in the present case the in- 
juries are less serious and therefore a 
lesser amount should have been awarded 
as compensation. It may be noted here 
that the accident in that case took place 
in the year 1950. In 1968 ACJ 63 = 
(AIR 1968 J & K 2), (Roshan Lal Bhalla 
v. Sudesh Kumar) the plaintiff suffered a 
fracture of his left thigh femur which 
permanently disabled him. A sum of 
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Rs. 5,000/- was awarded towards general 


damages. The accident took place in the 
year 1961. 
246 In 1970 ACJ 189 = (AIR 1970 


Madh Pra 172) (Vinod Kumar Shri- 
vastava v. Ved Mitra Vohra) a student of 
17 years of age suffered a compoun 
fracture of the left leg which resulted in 
partial disability of the left. ankle joint 
and the left lower limb which prevented 
him from taking part in heavy outdoor 
games and heavy physical exercises an 
also in the likelihood of pains in the 
ankle joint in middle age and later life. 
The damages cf Rs, 5,000/- awarded by 
the Tribunal was confirmed. The acci- 
dent took place in the year 1963. 

28. In AIR 1970 Mys 13, (Govern= 
ment of India v. Jeevaraj Alva) the in- 
jured was a young boy who suffered frac- 
tures of the bones of the right forearm 
and left leg. As a result of the in- 
juries there was a little difficulty in the 
movement of the right hand and right 
elbow and in the working of the left leg. 
He could not act freely and had to be 
careful in using the fractured leg and 
arm while playing games. The accident 
took place in the year 1959. The prin- 
ciples which should be observed by an 
appellate Court in deciding whether it 
is justified in disturbing the finding of 
the Court of first instance as laid down 
by Viscount Simon in Wance v. British 
Columbia Electric Co. Ltd.. (1951 AC 601 
at 613) were cited with approval and 
they are as follows:— 

“The principles which apply under 
this head are not in doubt. Whether 
the assessment of damages be by a 
judge or a jury, the appellate Court is 
not justified in substituting a figure of 
its own for that awarded below simply 
because it would have awarded a dif- 
ferent figure if it had tried the case at 
first instance, Even if the Tribunal of 
first instance wes a judge sitting alone, 
then. before the appellate court can 
properly intervene. it must be satisfied 
either that the judge. in assessing the 
damages. applied a wrong principle of 
law (as by taking into account some Ïr- 
relevant factor or leaving out of ac- 
count some relevant one); or. short of 
this, that the amount awarded is either 
so inordinately lowe or so inordinately 
high that if must be a wholly erronee- 


t 


ous estimate of the damage. 


The basis of assessment of damages 
fin actions for personal injuries as stat- 
ed below in Wirfield on Tort (7th Edi- 
tion) at pages 779 to 781, 1167 and 1181 
was also referred to with approval in 
that case: 


“Unsatisfactory though it may be, 
all that can be said is that the damages 
awarded should be fair and reasonable 
compensation for the injury. ing in 


A. LR. 
mind all the relevant heads of damages 
and that so far as is possible. the sums 
awarded should bear a reasonable rela~ 
tionship to one another. The need for 
consistency is now fully recognised by 
the courts, and if judges can be per~ 
suaded to apportion the total sum 
awarded between the various heads of 
damages and to set out the factors which 
they take into account there is no rea~ 
son why that consistency should not be 
achieved to a substantial extent. Buf 
it remains true that every case must 
ultimately be decided on its own facts 
and that the choice of the right order 
of figure is empirical and in practice 
results from a general consensus of opins 
jon of damages awarding tribunals, 
juries, judges and appellate courts”, 

Since tne court below had relied on 
the correct principles governing the as 
sessment of damages for personal inə 
juries after referring to the previous 
judgments of different High Courts 
while assessing the damages at Rupees 
25,000/- and as it was not considered as 
to be extravagantly high, the finding 
of the court below was confirmed, 

29. Since the Tribunal has ad= 
opted the correct principles in assessing 
the damages and g into considera~ 
tion the fall in the value of the rupee 
in recent years, we do not think that 
the sum of Rs. 10,000/- ig very excessive 
or too inadequate. We. therefore, con~ 
firm the finding of the Tribunal in this 
regard, 

30. It is contended by Mr. Ranga 
Rao, on behalf of the applicant that the 
Tribunal has awarded only Rs. 6,100/- 
towards special damages out of the 
amount of Rs. 8.500/- claimed by the 
applicant, and that the Tribunal was in 
error in disallowing Rs, 2,400/-- ‘The 
applicant has stated in his evidence thaf 


he had to spend nearly Rs. 2.000/— for | 


medicine and appliances, that he had to 
pay Rs. 2,000/- towards ward charges 
while in the hospital and Rs. 1,000/- to- 
wards expenses for taking X-Ray photo- 
graphs. The receipt vouchers produced 
by him covers only Rs, 2.027-50. The 
Tribunal has. therefore, awarded Rupees 
2,027-50 on this account. The expenses 
incurred by the applicant for engaging 
the services of an attender amounting 
to Rs. 690/- was also allowed. Another 
sum of Rs, 110/- being the cost of a 
Caliper, was also allowed. There was 
no other evidence adduced by the ap~ 
plicant to prove other amounts spent by 
way of miscellaneous expenses. On this 
account he claimed Rs, 2.000/- in his 
deposition. Since the Tribunal consi“ 
dered it reasonable to expect that the 
applicant had spent some amount on 
medicines and on miscellaneous account 
as conveyance etc, and since there was 
no ecross-examination on that point. the 
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amount of Rs, 2,000/- claimed on` this 
account was allowed by the Tribunal. 
Taking into consideration the fact that 
the applicant had to incur some extra 
expenses on his food also a round sum 
of Rs. 5,000/- was awarded towards 
special damages. , 


31, It is contended by Mr, Rang 
Rao. that the ‘Tribunal should have 
awarded Rs, 1,000/- towards the cost 
of X-Ray photographs and, allowed the 
claims towards expenses incurred by 
the applicant towards his food during 
his stay in the Hospital and the amount 
spent by the applicant for payment of 
tips to the hospital staff. The applicant 
has stated in his evidence that they 
used to take X-Ray photographs at the 
rate of 8 in a month and that he had 
to pay Rs. 16/~ for each film. He stay- 
ed in the hospital for 7 months. but no 
vouchers or cash bills were produced to 
show either the number of X-Ray films 
used or the value of the same. There 
is no other documentary evidence to 
support the claim of the applicant in 
this regard. The Tribunal was. there- 
fore, justified in rejecting the claim 
under this head. The applicant claim- 
ed Rs, 2,000/- towards expenses for food 
when he was in the hospital, There is 
no evidence to show that he was re- 
quired to pay for his food while he was 
in the hospital. In the absence of defi- 
nite evidence. the Tribunal was justified 
in awarding a small sum towards the 
expenses incurred for food. There is 
similarly, no evidence with regard to 
the tips which the applicant claims to 
have paid to the Hospital staff: Hence 
no amount has been awarded in this 
respect also. The Tribimal was. there- 
fore, justified in rejecting the. claim of 
ae applicant to the extent that it has 

one, 


= 32.  It-is urged by Mr. Ranga Rao 
that the Tribunal has not awarded com- 
pensation for loss of future income. 
There is no evidence to show that the 
earning capacity of the applicant who 
is a graduate and has obtained a Dip- 
loma in Labour Welfare, has been dimi- 
nished due to the injuries caused by the 
accident. Hence the Tribunal was justi- 
fied in confining the general damages 
to pain and suffering undergone by him 
as well as for the impairment of his 
health and his 
work, as was done in AIR 1960 Mys 222. 
Hence no separate damages can be 
awarded for the decrease in future in- 
come, 


33. The appellant is entitled to 
interest at the rate of 6 per cent. 
per annum on the amount award- 
ed by the Tribunal from the date of 
application to the date of payment. 
The order of the Tribunal is. therefore 
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general capacity for - 


[Prs. 1-2] 


modified to that extent. M., F. A. No. 
56 of 1970 is allowed in part and 
M. F. A. No. 235 of 1970 is dismissed. 
34. Parties will bear their own 
costs in both the appeals. 
Order accordingly. 
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B. VENKATASWAM!L. J. 
Subraya Bhatta, Appellant v. Ling- 
appa Gowda and others, Respondents. 
Second Appeal No, 457 of 1969. D/-~ 
26-9-1972, against judgment and decree 
of Principal Civil J.. Mangalore, DJ- 


Index Note :— (A) Easements Act 
(1882), S. 7 — Right of riparian owner is 
not required to be prescribed for as in 
the case of an easement. AIR 1932 PC 
46, Rel. on, (Para 6}. 


Index Note :— (B) Easements Act 
(1882), Section 7 — Riparian owner. 
Brief Note:— (B) A flow of water 
from .a natural pond through ‘Khanis’, 
though smaller than a stream. is a natu- 
ral stream and the person on whose land 
the water is collected in a pond through 
‘Khanis’ is a riparian owner, . (Para 12) 
Cases Referred: Chronological Paras 
AIR 1932 PC 46 = 59 Ind App 56, 
Secy. of State v, Sannidhiraju 9 


M. Gopalakrishna Setty. for Appel- 
lant; M. R. Janardhana. for Respondent 


No. 1 


; JUDGMENT -—~ This appeal. by the 
plaintiff in O. S. No, 497 of 1959 on the 
file of the Second Addl, Munsiff, Puttur. 
is directed against the judgment and de- 
cree; dismissing the suit, made by the 
Principal Civil -Judge, Mangalore in 
A, 5. No. 69 of 1966. 


2. The material facts, briefly. are 
as follows:— The suit has been filed 
for permanent and mandatory injune- 
tions in respect of water flowing from a 
spring ‘A’ through ‘khanis’ AEX and 
AEF shown in the Commissioner’s sketch 
marked as Exhibit A-3. The spring ‘A’ 
is situated in S. No, 4/1. which is a Gov- 
ernment land. From there the water 
flows. through S. No. 29/2 through 
‘khanis’ AEX and AEF in the Commis- 
sloner’s plan and is collected at point 
‘B’, an artificial pond situated in the 
land of the plaintiff appellant bearing 
S. No, 33/14. It is the case of the ap- 
pellent that the defendant 1 who is the 
owner of S., No. 28 has obstructed such*® 
flow by various acts, which it is un- 
necessary to set out in detail, Suffice 
it to state that S. No, 28 is at a much 
higher level than the pond ‘A’ and it 
is not apparent from the record whe- 
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ther the first respondent is a riparian such natural right. The passage ‘in 
eet in Si m such a pon PR question is:— 
of water. e suit was resis on be- engg - 
half of the defendants on several ieee E j Ee ee 
grounds, one of which is that the appel- natural rights incidental to the owner- 
leant was not a riparian owner and had ship of riparian land a riparian owner 
not any riparian right to the use of such ma 
water. Since the decision in the appeal of a 6 aan ot ie. atid 
has been principally based on the an- joyment of a T aes and 
swer to the question of riparian rights defined natural channel. or to obstruct 
of the appellant. it is unnecessary to the flow thereof. by grant or prescrip- 
detail the other defences in the suit. tion and the natural right aforesaid of 
3. The ‘trial Court decreed the any riparian owner is subiect to any 
suit and the lower Appellate Court re- such right or rights lawfully acquired, 
versed the said decree on the ground @nd thus adverse to his right. by an- 
that the plaintiff-appellant was not a other or others. To maintain a claim to 
riparian owner and he not having esta~ such an acquired right a riparian owner 
blished any cee easementary right, aski p L an oe or implied 
mus en gran himself or a predecessor in 
a Th tris Pea in title, from the other riparian owners 
i e princip EVET la whose natural rights are thus ad= 
oppor o ah e ae ie so ad opala= versely affected or must prove an un- 
‘ig that it is plain from the Commis: ‘ntetzupted enjoyment of twenty years 
sioner’s sketch and reports. . Exs, A-3, y self and his predecessors afford- 
A4 d A-5. that ih d ing conclusive presumption of a grant, 
ach an A > a exe a d en spring u T Where water course is not kept in rte- 
war cll natiral sourees of water, and ne he owe aoe na over wbich 
the fact that weter was being collected : i ater A T not acquire Sees 
at ‘B’ on appellants land would not ren~ triptive right to the flow.” 
der the appellant a non-riparian owner. 7. The passages in Gale on Eases 
Further, his case fell squarely under il- ments summarise the law on riparian 
lustrations (£). (h) and (i). together with rights and it is sufficient to refer only 
the second explanation, occurring in to two of them for the purpose of the 
Section 7 of the Easements Act. He case on hand. They are at pages 188 
further submitted that the learned Civil and 189 of the above Volume and run 
Judge was in error in concluding that thus: 


he was not a riparian owner and this “The rule of law which governs the 
was clearly based on a eo ee enjoyment of a stream flowing in its 
of Exhibits A-3., A-4 and A-5 natural .course over the surface of land 


3. On ee of the fst respon belonging to different proprietors ig well 


established. , Each proprietor of the 

: stream flowing in its natural course 

that a was flowing naturally in the Sver his land, to use the same as he 
Stag aes Laurea eas Ad ne it on pleases for any purposes of his own not 
an easement. In support of this proposi- imconsistent with a similar right in the 


: : ee _ proprietors of the land above or be- 
Lain a ee a e ad low; so that neither car any proprietor 


` above diminish the quantity or injure 
pair ere ce BAe Pe area mi the quality of the water which would 
Edn. at pages 183 and 188. otherwise naturally descend, nor can 
y any proprietor below throw back the 
6. It is convenient to dispose of water without the licence or the grant 
this contention of the respondent, be- of the proprietor above...” 
ae E to a ane urged PA be- and 
alf o e appellant. It seems me u : 
2 gë = f .ssssesasses AS laid down by Mr. Js 
that the enunciations relied on in-Hals- tice Story, in his Judgment: in the case 


bury’s refer to the acquisition of addi- - Tes : 

tional easementary rights by a riparian a aa E ea E ke ea 
owner. This is not to say that even the land and that whoever seeks to found 
natural right of riparian owner has to an oxclusiva use must establign a Tiin- 
be prescribed for as in the case of an ful appropriation in awe manner known 
easement. If the view as urged by the and admitted by the law’ 
learned counsel were to be accepted, it 

would be completely destructive of any 8. It was mostly on the latter 
such natural right. As can be gathered passage that reliance was placed by Sri 
from Halsbury, an easementary right Janardhana. It seems to me that it is 
can be acquired as an additional riparian of very little assistance to him. It re- 
right and not in supersession of any fers to a claim of ‘exclusive right’, There 


seevessenaenea 


- challenging such 
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cannot be much doubt that such an ‘ex- 
clusive right’ has to be acquired as an 
easementary right only and not as a 
natural right. But in the instant case 
the claim of the appellant in regard to 
such a right has been negatived and no 
argument has been addressed_before me 
finding, Hence. | this 
contention cannot be of any avail to 
the first respondent, 


9. On this aspect of the case. it 
is relevant to refer to an enunciation of 
the Judicial Committee of the Privy 
Council in Secy. of State v. Sannidhiraju 
Subbarayadu, (ATR: 1932 PC 46). where- 
in it is observed that a ‘riparian right’ 
is a distinct and separate from an ease- 
mentary right in the strict sense of the 
term. The enunciation reads thus:— 


“A riparian owner is a person who 
owns lands abutting on a stream and 
who as such has a certain right to take 


water from the stream. His right to 


the use of the stream does not depend 
upon the ownership of the soil of the 
stream and he can take water first of 
all for domestic use and then for other 
uses connected with the land of which 
irrigation of the Jands which form the 
property is one. The right is a natural 
right and not in the strict sense of the 
term an easement, though in many cases 
it has been -called an easement. In 
particular it is not papable of being lost 
non utendo and the. maxim tantum 
prescriptum quantum possessum has no 
application.” 

10. I shall now revert to the 
contention of the appellant, The learn- 
ed Civil Judge in allowing the appeal, 
has accepted a contention on behalf of 
the respondent herein which was to the 
following effect: 

EE ... According to him. even if 
it is assumed that the channels “AEX” 
and “AEF” are natural ones, by no 
standard, they could be called natural 
streams and the lands of the plaintiff 
do not abut the said streams and 
therefore, he cannot be a riparian owner 
having riparian rights to the water 
flowing in the natural streams. I find 
considerable force in this contention of 
the learned Counsel ...... wae i 

‘UL The discussion in regard to 
it is to be found at the end of para. 18 
of the judgment of the learned Civil 
Judge. It is relevant to set it out in 
full in so far as it is necessary. - It 
reads thus :— 

t.le. Could it be said that just 
because water flows to the lands of the 
plaintiff at “X”. the plaintiff is a ripa- 
rian owner and as such. entitled to the 
entire water flowing from “A” through 
“AEX and AEF” I should think not. For, 
as already observed for a riparian 
owner. there should be a natural stream 
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was not a 
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Should abut the said stream or the 
river, In the instant case, no such natu« 
ral stream exists and what exists. are 
only Khanis which are described as 
natural khanis and in the said khanis, 
water flows and stops at point “X” 
in the plaintiff's land. As already ob- 
served. a riparian owner is a person 
whose lands abut a natural stream. No 
such stream exists here and no lands 
of the plaintiff abut such a natural 
stream. Therefore, the right of the 
plaintiff as a riparian owner would not 
arise, 


12. It seems to me that the rea~ 
soning of the learned Civil Judge is 
faulty end, therefore, cannot be accept- 
ed. There is no doubt that spring “A” 
is a natural pond and water flows from. 
it through khanis “AEX” and “AEF” on 
to the land of the appellant without any 

cial aid. If the pond is repaired 
or some small repair is effected to the 
khanis’ the flow of water would not on 
that account cease to be natural. The 
learned Civil Judge was in error in 
thinking that a- ‘khan? though natural 
í stream, ` I fail to see the 
difference between them except for the 
fact that a ‘Khani’ is smaller than a 
stream. But on this account it cannot 
be said that the law governing the 
rights of a riparian owner stand quali- 
fied so drastically as to be not applic- 
able at all for flow of water in ‘Khanis’ 
such as those concerned herein. Simi- 
larly. the fact that water has been col- 
lected in pond ‘B’ on the appellant's 
land would not in my view, render a 
person a non-riparian owner. It is clear 
from the fact on hand that the pond ‘B 
is an artificial one. Had it not been 
for it, it is reasonable to expect that 
water in the ‘khani’ would pass through 
the land of the appellant. Therefore, 


. pond ‘B’ can only be thought of as an 


obstruction to the enjoyment of such 
water by a lower riparian owner as & 
natural right. He could perhaps make a 
grievance of it. The position of the 
first respondent is not similar tò that 
of a lower riparian owner and he can 
make no grievance of it. Granting that 
he is an. upper riparian owner. which 
he has not been shown to be, it would 
be his duty not to obstruct the flow so 
as to effect the right of the appellant. a 
lower riparian owner. Hence. the learn« 
ed Civil Judge was clearly in error in 
his conclusion in that he has incorrect- 
ly assumed that ‘khanis’ were not 
natural streams and that the appellant 
was not a riparian owner. Such an erm 
ror. in my view. is not one merely per 
taining to the realm of appreciation of 
evidence. -It is one clearly based on 
certain asumptions which were un- 
warranted. Hence. the judgment based 


174 Mys, [Prs, 1-3] 
on such a conclusion cannot be support- 


13. It also seems to me that the 
facts of the case bring it within illustra- 
tion h. read with explanation to Sec- 
tion T of the Easements Act as contend- 
ed for on behalf of the first respondent. 
The natural right of the appellant as a 
riparian owner, therefore, clearly de=- 
serves to be upheld, 

But on behalf of the first 
respondent, it was pointed out by Sri 
Janardhan that the perpetual injunc- 
tion would preclude the first respondent 
from for ever utilising the waters even 
though he might in fact be or might at 
some future time become a riparian 
owner himself, The injunction. if seems 
to me would not in any manner affect 
the right of the appellant as a riparian 
. owner. if he is one. Beyond this, I do 
not think it is proper to say anything 
more, nor curtail or modify the injunc- 
tion as requested, 

15. In the result. this appeal suc- 
ceeds and is allowed. The judgment 
and decree of the learned Civil Judge 
in appeal are sət aside and consequent- 
ly. those of the trial Court stand restor- 


ed, 

16. In the circumstances, the par- 
ties will bear their own costs in t 
appeal, 


Appeal allowed, 
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V. S. MALIMATE. J. 


Ratna Bai, Petitioner v. N. Nara- 
yani, Respondent, 


Civil Revn. Petn. No. 390 of 1972, 
D/- 6-8-1972. against order of Prl. Mun- 
siff, Mangalore. D/- 1-2-1972. 

Index Note:— (A) Mysore Rent 
Control Act (22 of 1961), S. 1 (2). The 
court has no power either under S. 148 
or S. 151 of the Civil P. C. (1908), to 
extend the period statutorily fixed 
under this section for making a payment 


of deposit — (X-Ref:— Civil P, C. 
(1908), Section 148 and Section 151), 
(Para 3 


Tukaram S. Pai. for Petitioner; 
H. G. Hande. for Respondent, 


ORDER :— This is a tenant's revi- 
sion petition against the order passed 
by the Principal Munsiff, Mangalore in 
H. R. C. No. 63 of 1971 on I. A. No. iT. 
The “Respondent landlord made an ap- 
plication for eviction under Section 21 
(1) (a) of the Mysore Rent Control Act, 
1961, on the ground of non-payment of 
rent for the period 1-11-1969 to 20-2- 
1971. After the tenant was served with 
the notice of the suit. she admitted the 
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claim of the landlord as regards arrears 
of rent. The Court. therefore, made an 
order on the 20th August, 1971 under 
S. 21 (2) of the Act. A month’s time was 
given to the tenant to pay all the arrears 
of rent. That period expired on the 20th 
September. 1971. On the 8th Oct. 1971, 
the tenant filed interim application 
No, IL for extension of time for de- 
positing the arrears of rent till the 15th 
October 1971. It was explained in the 
said application that the tenant is an 
oid lady of 60 years and that her son 
who was looking after her affairs was 
seriously ill] and was admitted to hospi- 
and it is therefore that it was not 
sossible for them to comply with the 
order of the court and to pav arrears of 
rent within the prescribed time. It was, 
therefore, prayed that the time may be 
extended for making deposit. : 


2. The lower Court came to the 
conclusion that it has no competence to 
extend the time statutorily fixed by 
Section 21 (2) of the Act. Hence, this 
Tevision petition by the tenant. 


3. Section 21 (2) which has been 
substituted by Mysore Act 14 of 1969, 
reads as follows:— 


“No order for the recovery of pos 
session of any premises shall be made 
on the ground specified in clause {a) of 
the proviso to sub-section (1), if the 
tenant— 

(i) complies with the provisions of - 
Section 29, 

(ii) Satisfies the court that he had 
sufficient cause for the default to pay 
cr tender the rent within the period re~ 
ferred to in the said clause (a); and 


(iii) pays to the landlord or deposits 
in the court such further amount, as 
may be determined by the court to be 
due. along with a sum not exceeding 
tən per cent of the rent thereof as may 
te fixed by the Court. within one month 
ieee the date of the order of the 

urt.” 


We are concerned with sub-clause (iiij 
of clause (2) of Section 21 of the Act. 
The said sub-clause requires the Court 
to determine the rent and an amount 
not, exceeding ten per cent of the rent 
taat the tenant is required to pay. Once 
the said amount is determined as being 
the amount which the tenant is Tre- 
quired to pay. the clause enjoins the 
tenant to make the payment of the said 
amount within one month from the date 
of order of the court. The period of 
one month within which the amount has 
to be paid is. therefore, statutorily fix- 
ej. When the period is fixed by sta- 
tute. the provisions of Section 148 and 
Section 151 of the Code of Civil Proce- 
dure cannot be invoked for extending 
the time for payment or making depo- 

sit As Section 148 of the Code regu- 
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lates the power of the Court to extend 
the time regarding payment of rent etc. 
it is not possible to invoke Section 151 
of the Code. Section 151 of the Code 
cannot be invoked as the topic of en- 


largement of time is specifically cover- 


ed by Section 148. The Court below 
was, therefore, right in taking the view 
that it had no competentey to extend 
the time for making payment of the 
rent directed to be deposited or paid 
under Section 21 (2) of the Act either 
under Section 148 or Section 151 of the 
Code of Civil Procedure. The revision 
petition has, therefore. to be dismissed, 
even though I am satisfied on the facts 
of this case about the bona fides of the 
tenant. : 

4. Having regard to the circum- 
stances of the case, I consider it rea- 
sonable and proper to grant six months 
time from today to the tenant to vacate 
the premises. No costs, eee 

Revision dismissed. 
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B. VENKATASWAMI AND 
E. S. VENKATARAMIAHB. JJ. 


Special Land Acquisition Officer, 
(Mangalore, Appellant v. Smt, Ovamma, 
Respondent. 

Mise, First Appeals Nos. 340 to 344 
of 1969, D/- 23-3-1972 against judgment 
and decree of 2nd Addl, Civil J, Manga- 
lore. D/- 9-12-1968, 

Index Note:— (A) Land Acquisition 
Act (1894), S. 23 — Compensation for 
garden land ~~ Market value — Potentia- 
lities must be taken into consideration. 


Brief Note:— (A) The fact that cer- 
tain land is classified as a garden land 
with buildings standing thereon. would 
not detract from its potentialities for con- 
version into a wet land. It is well settl- 
ed law, in matters relating to land acqui- 
sition. that compensation must be award~ 
ed taking into consideration.the value of 
the land with all its potentialities, Where 
it appeared that the claimant had mere~ 
ly left the acquired land fallow in order 
to use it for the purpose of a farm tene- 
ment for her residence, the Court does 


not err in any manner in treating it as. 


wet land, on a par with the surrounding 
lands. for the purpose of determining the 
market value, (Para 10) 


Index Note:— (B) Land Acquisition 
Act (1894), S. 25 (1) — Limit of compen- 
sation awardable by Civil Court on re- 
ference — On reference owner reducing 
his claim before Civil Court to a figure 
lower than one claimed before Land 
Acquisition Officer — Civil Court has no 
jurisdiction to award compensation in ex- 
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cess — Use of the words “at least” in the 
statement while asking for reference — 
Significance of. (Para 15) 


Brief Note:— (B) Section 25 (1) does 
mot prevent an owner of the lands acaquir~ 
ed from reducing and limiting the com- 
pensation to a figure lower than the one 
claimed in the first instance before the 
Land Acquisition Officer. while the 
matter is being brought up before the 
Civil Court. It is also reasonable to sup- 
pose that the claimant while reducing 
the claim would be having in mind the 
costs that might be awarded by the 
Civil Court on a disallowance of such 
claims, It may be that the words ‘at 
least? in the statement by the claimant 
on reference would signify the minimum 
compensation payable. But when the 
owner of a land specifies a certain sum 
as the minimum payable in respect of 
the land under acquisition. it is reason= 
able to infer that the minimum so men-~ 
tioned represents a fair value for the 
property so acquired, (Para 15) 

>N. S. Chandrasekhar: High Court. 
Govt. Pleader, for Appellant: Padubidri 
Raghavendra Rao. for Respondent. 


VENKATASWAMI, J.:— The above 
appeals are by the Special Land Acquisi-~ 
tion Officer, Port, Mangalore, and are 
directed against a common award made 
by the learned Second Additional Civil 
Judge at Mangalore, South Kanara, in 
O. P. No, 806/67. L, A. C. Nos, 27. 28. 29 
and 30 of 1967. Since the claimant is 
common in all these cases, these appeals 
can ee disposed of by a common judg- 
ment. 


2. The lands comprised in these 
cases are dry, garden, wet II and Wet IL 
Jands, In regard to the said lands, the 
Land Acquisition Officer awarded com- 
pensation at the rate of Rs, 2,000/-, 
Rs, 3,000/-. Rs, 2.400/- to Rs. 4,000/- and 
Rs, 2,000/- per acre respectively. On a 
reference to the Court at the instance of 
the claimant, the Court enhanced the 
compensation to Rs, 4,000/- Rs. 13,200/-, 
Rs. 8,800/- +o 13,200/- and Rs. 6,600/- per 
acre respectively, in regard to the above 
said lands. Aggrieved by this award. the 
Land Acquisition Officer has approached 
this Court in the present appeals. 

3. M. F, A, No. 340/69 arises out 
of O. P., No. 806/67. ° M. F, A. No. 341/69 
arises out of L. A, C. No. 27/67: M, F, 
A. No. 342/69 arises out of L, A. C. No. 
28/67; M. F. A. No, 343/69 arises out of 
L. A. C. No, 29/67 and M. F. A. No. 
344/69 arises out of L. A, C. No. 30/67. 
The original petition and the Land Acqui- 
sition cases were all cases on the file of 
the learned Civil Judge, Mangalore. If 
is relevant to specifically refer to a few 
particulars regarding some of the lands, 
in the context of the arguments addres- 
sed before us. 
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4. S. No. 26/23 concerned in M. F. 
A. No. 340/69 is a garden land. measur- ` 
ing 9 cents. The claimant had claimed 
initially compensation at the rate of 
Rs. 25,000/- per acre. Later. when she 
asked for a reference under Section 18 
of the Land Acquisition Act. hereinafter 
called the Act. confined the claim to 
Rs. 8,000/- per acre. The Court treating 
the garden land as wet II, for the reason 
that it was entirely surrounded by wet II 
lands. awarded compensation at the rate 
of Rs. 13,200/- per acre. In the same 
appeal. S. No. 25/28. measuring 43 cents, 
is a wet II land ‘in regard to which, the 
claimant had claimed Rs, 25,000/~ per 
acre, in response to the notice issued 
under Section 9 of the Act. Later, while 
asking for a reference under Section 18 
of the Act, she confined her claim to 
Rs. 10.000/- per acre. The Court. how- 
ever awarded Rs, 13,200/~ per acre, 


5. Similarly in M. F. A, No. 341/ 
69 one of the lends concerned is S. No. 
26/16. measuring 27 cents. classified as 
wet II. The claimant before the L. A, O. 


had claimed compensation at the rate of- 


Rs, 25,000/- per acre. Later. while ask- 
ing for a reference to the Civil Court, 
she confined her claim to a rate of Rupees 
10,000/- per acre. The Court, however, 
awarded Rs. 13,200/- per acre, 


6. In M. F. A. No, 342/69. one of 
the lands concerned is S. No. 215/2, 
measuring 22 cents classified as wet III 
(one crop land). The claimant had claim- 
ed before the Land Acquisition Officer, 
compensation at the rate of Rs. 20,000/~ 
per acre, Later. while asking for a re- 
ference under Section 18 of the Act. she 
confined her claim to a rate of Rupees 
5,000/- per acre. The Court however, 
awarded Rs, 6,600/- per acre. 


7. In M.E. A, No, 343/69. the land 
concerned is S. No, 173. classified as wet 
Til, Here again, the Claimant had claim- 
ed compensation at the rate of Rupees 
30,000/- per acre and subsequently con- 
fined her claim to a rate of Rs. 5,000/- 
per acre in her application under Sec. 18. 
of the Act. The Court. however, award- 
ed compensation at the rate of Rs. 6,600/- 
per acre, l 


T-A. It is unhecessary to refer to 
the other lands and the compensation 
Claimed therein. as the main argument 
addressed, on behalf of the appellant in 
all these appeals, centred round the 
above referred lands. The lower Court 
computed the compensation payable by 
adopting the capitalisation method. To 
that end it acted upon the ‘gen? payable 
in regard to the Wet II and Wet III 
lands. The ruling price of rice on the 
relevant date has been taken as Rs, 55/- 
per mura. ; 


“with wet IT lands. 


A. LR. 


f 8. On behalf of the appelant, 
geni’ or the rent recoverable from the 
lands and the ruling price of rice per 
mura was not seriously disputed. But, 
the following contentions were pressed 
zor consideration by Sri N, S. Chandra- 
shekhar, the learned High Court Gov- 
ernment Pleader; (1) that the quantum of 
compensation arrived at by the applica- 
tion of the capitalisation method was not 
warranted by the evidence on record; 
(2) that the garden land concerned in 
S. No. 26/23, which is the subject-matter - 
in M. F, A, No. 340/69. should not have 
been treated as a Wet II land and com- 
pensation awarded accordingly; and 
(3) that the determination of the com- 
pensation in regard to the lands enumer- ~ 
ated above. far exceeded the claim made 
by the respondent in her application 
under Section 18 of the Act: thus. the 


. award is contrary to the provisions of 


Section 25 (1) of the Act. 


. $. The first contention relates to 
the quantum of compensation. We have 
been taken through the judgment of the 
learned Civil Judge. It is clear that the 
learned Civil Judge has taken 12 muras 
of geni in regard to wet II land (capable 
of growing two crops), 8 muras of geni 
in regard to wet II Patla lands, yielding 
a single crop and 6 muras of geni per 
acre in regard to wet IIT land capable of 
yielding a single crop, He has also taken 
into account. the prevailing rate of rice 
in the year 1966 as Rs, 55/~ per mura. 
That the rice was being sold at Rs. 55/~ 
per mura is clear from the Gazette Noti- 
fication issued by the relevant authority 
for that year. Having regard to the fact 
that these are wet lands, it cannot be said 
that the computation of the market value . 
oł the land by the learned Civil Judge is 
excessive. We, therefore, reject the con- 
tention in this regard, urged on behalf 
of the appellant. 

10. As regards treating S. No. 
26/23 as a wet land. although it is clas- 
sided as a garden land the contention is 
that the lower Court was not justified in 
assuming that it was capable of being 
converted into a wet II land merely on 
the basis that it is surrounded on all sides 
The fact that S. No. 
26/23 is classified as a garden land with 
buildings standing thereon. would not 
detract from its potentialities for con- 
version into a wet IT land. It is well 
setiled law, in matters relating to land 
acquisition. that compensation must be 
awarded taking into consideration the 
value of the land with all its postentia- 


- Hties. In the instant case. it appears to 


us that the claimant has merely left it 
fallow in order to use it fer the purpose 
of a farm tenement for her residence. 
We are therefore. clearly of opinion that 
the learned Civil Judge has not erred in 
any manner in treating it as wet IT land, 
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on a par with the surrounding lands. -for 
the purpose of determining the market 
value. Hence this contention also fails. 

11. The third contention relates to 
the jurisdiction of the learned Civil 
Judge to award compensation in excess 
of what was claimed by ‘the claimant 
herself. On this aspect, our attention 
was invited to the various applications 
filed by the claimant under Section 18 of 
the Act. while asking for references to 
the Civil Court for purposes of deter~ 
mination of just and proper compense~ 
tion payable to the lands under acquisi-~ 
tion. It is relevant to mention that this 
question appertains only to the lands 
detailed earlier. 


12. While asking for a reference, 
the claimant has stated as hereunder, If 
is sufficient to refer to two of such state~ 
ments, as all others are almost on similar 
lines, In L. A. C. No. 28/67. concerned 
has stated :— 2 

` “The reasons given by the land 
Acquisition Officer to reduce the value of 
the land are not tenable, The lands in 
S. No. 215/1 should have -been valued at 


least at Rs. 8,000/- per acre and S. No, 
215/2 at Rs. 5,000/- per acre.” (underli- 
ming is ours). 

13. In L. A. C. No. 27/67 concern 
ed in M. F, A. No. 341/69, the claim is in 
respect of S. No, 26/4 and S. No. 26/6, 


both of which are wet II lands capable. 


of growing two crops. This is what the 
claimant has stated: 

“The petitioner submits that the rate 
at which the value has been fixed by the 
Land Acquisition Officer for the above 
land is very low in -view of the various 
reasons such as the nature of the land, 
their potential value etc. The reason 
given by the Land Acquisition Officer to 
reduce the value of the land are not legal 
and tenable. The land should have been 


valued at least at Rs. 10,000/- per acre.” 
(underlining is ours). 


14. In view of the above mention- 
ed statements. it was contended on be~ 
half of the appellant that the claims 
should have been limited to such amounts 
having regard to the provisions of Sec- 
tion 25 (1) of the Act. It is relevant to 
remark that the learned Civil Judge has 
not at all taken into account such state~ 
ments. made by the claimant in her ap- 
plications for reference to the Civil Court 
under Section 18 of the Act. On behalf 
of the respondent, Sri Padubidri Ragha~ 
vendra Rao. the learned counsel. sub- 
mitted that the use of the words ‘at 
least’? in the said statements would not 
connote that the claimant had resiled 
from the claims made by her before the 
Land Acquisition Officer. is further 
argument was that if the statements were 
read as a whole it would be clear that 
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' the word ‘at least’ 
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what the claimant had specified was the 
minimum, the implication being that she 
had not given up her claim to the com- 
pensation in excess of the figures as men~ 
tioned. We are unable to accede to this 


argument urged on behalf of the res- 
pondent. 
15. Jt is no doubt clear from the 


provisions of Section 25 (1) of the Act, 
that a limitation is imposed on a Civil! 
Court as regards the limit of compensa- 
tion that could be awarded. and that it 
should in no case exceed the amount 
claimed by the owner whose lands have 
been acquired. But, it does not prevent 
an owner of the lands acquired from re- 
ducing and limiting the compensation to 
a figure lower than the one claimed in 
the first instance before the Land Acaui- 
Sition Officer, while the matter is being 
brought up before the Civil Court. Tt is 
also reasonable to suppose that the clai- 
mant while reducing the claim. as has 
been done in the instant cases. would be 
having in mind the costs that might be 
awarded by the Civil Court on a dis- 
allowance of such claims. It may be as 
argued on behalf of the respondent that 
_ would signify the 
minimum compensation payable. It is to 
be remembered that in matters relating 
to compensation cases. the governing 
principle for determination of the mar- 
Ket value of the property acquired is the 
price which a willing buyer would pay to 
a willing seller. When en owner of a 
land specifies a certain sum as the mini- 
mum payable In respect of the land under 
acquisition, it is reasonable to infer thaf 
the minimum so mentioned represents a 
fair value for the proverty so acquired. 
To put it differently. the owner would 
be willing to part with the property if 
the minimum price stated by her is paid. 
It seems to us that the object underly- 
ing the enactment of Section 25 (1) is 
to hold the claimant to his or her own 
bargain in regard to the compensation 
payable. The matter can also be viewed 
from another angle. It is fairly well 
settled proposition that an award by a 
Land Acquisition Officer can be assimi- 
lated to an offer of price for the property 
acquired, made on behalf of the Govern- 
ment. If the owner accepts the award 
there “is an end of the matter. If the 
offer is not accepted. the owner can ask 
for reference to Court for a determina- 
tion of the fair and proper compensation 
payable. In asking for a reference. or 
even after the matter reaches the Court, 
the owner could reduce. but not increase, 
such claim as any such step taken by 
him will be akin to a counter-offer bv a 
marty to a bargain as contrasted with the 
earlier offer made on behalf of the Gov- 
ernment. No inhibition against such a 
reduction of a claim, can be spelled out 
from the language of Section 25 (1) of 
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the Act. In- this view. the contention 
urged on behalf of the appellant has to 
be accepted, 


_ 16. We shall now proceed to deter- 
mine the compensation payable on the 
lands under acquisition. in regard to 
which the compensation awarded by the 
learned Civil. Judge has to 
in the light of the above conclusion of 
ours, (The rest of the judgment is not 
material for purposes of reporting—Ed). 


Order accordingly. 
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E. S. VENKATARAMIAH AND 
- M. S. NESARGI, JJ. 
Rangaswamy and others, Appellants 
v. Smt. Nagamma, Respondent. 


Misc, First Appeal No. 196 of 1971 
D/- 2-3-1972 against decree of Principal 
Civil J.. Mysore, D/- 8-2-1971. 

Index . Note +- (A) Hindu Marriage 
Act (1955). S. 9 (2), S. 12 (1) (d) and Sec- 
tion 12 (2) (b) (ii) — Marriage solemnis- 
ed after commencement of 
tion for restitution of conjugal rights — 
Defence under S. 12 (1) (d) after expiry 
from date of marriage men- 

(b) (ti), is not avail- 
able — Section 12 (2) (b) (ii) does not 
prescribe period of limitation but time 
limit beyond which ground under S. 12 
(2) (d) would be non~-available. : 
(P aras 6, 7) 


Brief Note:— (A) Period of one year 
mentioned in Section 12 (2) (b) (ii) is not 
a period of limitation as such, It lays 
down the condition subject to which it 
would be open to the husband to main- 
tain a petition for a declaration that the 
marriage is a nullity. After the expiry 
of a period of one year. the said ground 
would not be available at all to the hus- 
band to seek relief under Section 12 of 
the Act. {Para 6) 


On a reasonable construction of what 
is contained in Section 9 (2) of the Act, 
what the Parliament intended was that 
- if on the date on which the defence was 
filed to a petition for restitution of con- 
jugal rights, the resgondent was not en- 
titled to maintain a petition for judi- 
cial separation or for nullity of marriage 
or for divorce. on any of the grounds 
mentioned in the Act, then he could not 


successfully defend himself against the 


action for restitution of conjugal rights 
on the same ground 
provisions of Section 9 (2) that no other 
ground can be pleaded as a defence for 
a petition under that section. (1948) 2 
All ER 408: AIR 1962 Bom 190 and AIR 
1969 Mad 479, Rel. on, l (Para 7) 
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be modified. 


Act — Peti- . 


. Itis clear from the - 


Index Note:— (B) Evidence Act 
(1872), S. 112 — The birth of a child on 
the 240th day after sexual intercourse is 
not unnatural. 


Brief Note:— (B) Ordinarily a period 
of 10 days plus 9 months after the date 
oł the last menstruation is taken as the 
period of gestation of a normal baby. But 
on account of the existence of certain 
individual factors. women give birth to 
children sometimes earlier than 280 days. 


Modis Medical Juri d 
Toxicology. 14th Edn, P., 329. Ref, a 
(Para 9) 


Cases Referred : Chronological P 

AIR 1969 Mad 479 = 1969-1 Mad oe 
LJ 334, Vellinayagi v, T. Subra- 
maniam 

AIR 1962 Bom 190 = 64 Bom LR 
27, Savalaram Kacharoo v 
Yeshodabai Savalaram 

HR 1956 Bom 650 = 58 Bom LR 
568, Mokshamadan Tal v. Hari- 


10282 a] 
l - 1 ER 408 = 64 
Chaplin v. Chaplin e i 
AIR 1939 Cal 313 = 69 Cal LY 84, 
Muradan Sardar v. Secy, of State 
ATR 1935 Mad 857 = 69 Mad LJ. 
283 (FB). Chenchuramana Reddi ` 
v. Arunachalam 7 
A. K. Laxmeshwar, for A 
G. Dayananda. for Respondent ere 
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pondents in M. C. No. 14 of 1968 on the 
file of the Principal Civil J udge, Mysore 
ere the appellants in this case. The said 
case was filed by the respondent in this 
appeal, under Section 9 of the Hindu 
Marriage Act, 1955 (hereinafter referred 
to as the Act) for restitution of conjugal 
rishts and it ended in a decree against 
the first appellant. Hence this appeal. 
2. The first appellant is the hus- 
band of the respondent. Their marriage 
took place on 28-6-1964 at Mysore. Ap- 
pellants 2 and 3-are the father and 
mother of the Ist appellant. The appel- 


lants are residents of Bangalore City. The 


father of the respondent is a resident of 
a village in Mysore District. ` After the 
merriage, the respondent came to the 
house of the appellants and was residing - 
with them. „On the night of 22nd Febru- 
ary. 1965 she gave birth to a child af 
Vani Vilas Hospital. Bangalore. 
staying in the hospital for a perlod of 
12 days. she returned to the residence of 
the appellants and thereafter she was 
taken along with the child by her father 
to his village. The first appellant became 
suspicious about the paternity of the 
child since it was born on the 239th day - 
after the marriage and the delivery of 
the child was a normal one. The case of 
the petitioner in the Court below and 
the respondent herein was that even be- 
fore her marriage with the first appel- 
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while she was staying in a Girls’ Hostel 
at Mysore City. 


At that time the first appellant was 
‘studying in Maharaja’s College. Mysore 
and therefore, there were opportunities 
for them to meet off and on. Her case is 
that even during that time she had sexual - 
intercourse with the first appellant be- 
fore her marriage and afterwards they 
were married, and after the marriage she 
was continuously staying in the house of 
the first appellant at Bangalore City. ex- 
cept for a break of 2 or 3 days during 
which period she bad gone to her parents’ 
house in Mysore District. to attend some 
festival. 


It was further pleaded that after the 
marriage she was continuously having 
sexual intercourse with the first appellant 
and there was no justification for the first 
appellant to have any suspicion about the 
paternity of the child. After she was 
taken to the house of her parents on 4th 
March, 1965 after the birth of the child, 
the first appellant did not make any 
attempt to secure her back, On the other 
hand he abandoned her. Some letters 
written by the respondent to the appel- 
‘lant No. 1 elicited no reply. But on the 
other hand the first appellant instituted 
a petition in H. M. Misc, Case No. 105 of 
1967 in the Court of the Civil Judge, 
Bangalore, under Section 10 of the Act 
for judicial separation, which he later 
withdrew. Since the first appellant did 
mot allow the respondent to join him at 
Bangalore at his residence, she filed the 
above petition for restitution of conjugal 
rights in the year 1968, 


3. The appellants contended in 
their statement of objections that the res- 
pondent was pregnant even at the time 
of the marriage and that the said fact 
was not disclosed to them. The first ap- 
pellant did not have sexual intercourse 
at any time with her till the birth of the 
child, since the formal Nuptial ceremonies 
had not been performed, It was admit- 
ted by them that the respondent was 
staying in their house at Bangalore im= 
mediately prior to the date on which the 
child was born, but they contended that 
the child was. not the d of the firs? 
appellant. Their further case was that 
the respondent got herself admitted in 
the Vanivilas Hospital without the know- 
ledge of any of the inmates of the house 
of the appellants and they came to know 
of the birth of the child only on the next 
day through some person who was work- 
ing as a ward-boy in the said hospital. 
The father of the respondent took her 
from the hospital directly to his village 
and that the respondent did not go back 
to their residence at Bangalore after she 
left Vanivilas Hospital It was also 
pleaded by the apnellants that in accord- 
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ance with the custom prevailing in the 
community to which the parties belong- 
ed, there was a proceeding before the 
Yejamans which resulted in a divorce and 
that therefore, the first appellant and the 
respondent were no longer husband and 
wife. when the petition was presented 
before the Court below. 


It was also pleaded that since the res- 
pondent was pregnant by some person 
other than the Ist appellant at the time 
of the marriage and that the said fact 
was not made known to the first appel- 
lant. the first appellant was entitled in 
law to a decree declaring the marriage 
as a nullity and therefore. he was entitl- 
ed to plead the said ground by way of 
defence to the petition under Section 9 
of the said Act. Under these circum- 
stances, it was contended that the peti- 
tion was liable to be dismissed. 


_ 4 In the Court below, on behalf 
of the respondent two witnesses were ex- 
amined including herself in support of her 
case. P. W, 1 is the Office Superintend- 
ent of Vanivilas Hospital, Bangalore. He 
produced before the Court the Admission 
Register of the Hospital for the period 
between 18-2-1965 and 4-3-1965 (Ex. 
P. 19), Ex, P. 19 (a) is the entry dated 
22-2-1965 relating to one Nagamma. wife 
of Rangaswamy, i.e.. the respondent in 
this case. She had been admitted into 
the Vanivilas Hospital for delivery and 
that one Narasamma, who according to 
the respondent was no other than ‘her 
mother-in-law, had signed the said re- 
gister. P. W, 2 is the respondent herself 


~ She has stated that the marriage be- 
tween her and the first appellant took 
place on 28-6-1964 and that prior to the 
marriage she was meeting the first ap- 
pellant at Mysore City where both of 
them were staying at that time, and that 
after their marriage she came to Ban- 
galore and stayed in the house of the ap- 
pellants where She was having sexual in- 
tercourse with the first appellant. She 
stated that she was taken to the hospital 
by her mother-in-law appellant No. 3 and 
that Ex. P. 19 (b) was the signature of 
her mother-in-law. 


After the birth of the child, she was 
taken by her father to his village in 
Mysore District and that she was staying 
there with the child. The appellants be- 
came suspicious about the paternity of 
the child on the ground that the child 
was born on the 239th day after the mar- 
riage, and therefore. they did not allow 
the respondent again to join the ‘first 
app t and other members of the fami- 
ly at their residence in Bangalore. There- 
fore. she was compelled to file the above 
petition. She further stated __ that the 
child was born to the first appellant alone 
and nobody else. 
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5. As ageinst the above oral evi- 
dence adduced on behalf of the respond- 
ent, the appellants examined on their be- 
half six witnesses, R. W. 1 is appellant 
No, 2 Chikkarangaiah. who is the father 
of the first appellant. His evidence is 
that he did not know about the respon- 
dent being admitted into the hospital on 
2and February. 1965. He came to know 
of it only on the next day. The nuptial 
ceremony was not performed and there- 
fore thé first appellant could not have 
had sexual intercourse with the respond~ 
ent when she was staying with . them. 
According +o him the father of the child 
must be somebody else other than the 
first appellant. 


He also stated that he complained 


about the fact that the respondent had. 


become pregnant even prior to the mar- 
riage. to the Yejamans of the community 
and that the Yeiamans had ordered that 
the marriage between the respondent and 
the first appellant should stand dissolv- 
ed. He stated that the petition. was there- 
fore liable to be dismissed. R., W. 2 and 
R. W. 8 are the two panchayatdars who 
are said to have participated in the pan= 
chayat. They are residents of Mysore 
City. Their evidence is that they were 
the Yejamans of the community to which 
the parties. belonged and that the second 
appellant had complained to them against 
the respondent and had stated that she 
had become. pregnant even before her 
marriage and therefore, they should in- 
vestigate into the matter and pass appro- 
priate orders. 


According to R. W. 2 they passed 
an order. after issuing notice to the res- 
pondent that the marriage between the 
respondent and the first appellant had 
come to an end. They do not give any 
evidence about the existence of the custom 
prevailing in the community to which the 
parties belonged which authorised the 
Yejamans of the community to pass orders 
having the effect of dissolution of mar- 
riage. D. W. 4 is the Record Keeper of 
Vanivilas Hospital. He produced before 
the Court the Parturition Register of the 
hospital for the.period from 12-12-1964 
to 26-2-1965. and that was marked as 
Ex. D.1 in the case. Ex, D 1 (a) related 
to one Nagamma. wife of Rangaswamy, 
i.e.. the respondent im this case. _He had 
mo personal knowledge about the said 
entry. | 
D. W. 5 is the first appellant. In his 
evidence he admitted that he was stay- 
ing in Mysore City when the respondent 
was also staying in Mysore City. He 
however pleaded that there were no op- 
portunities for him to meet her before 
the marriage and that he met her for the 
first time at the time of the marriage. 
He stated that he did not have sexual 
intercourse with the respondent until the 
child was born because the nuptial cere- 
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mony had not been performed, His fur- 
ther evidence was that he was not even 
talking to her in privacy and that he 
could talk to her only in the presence of 
either her parents or his parents. a2 
Even though in the course of his evi- 
dence he denied having moved about with 
the respondent, he had to admit the same 
when he was confronted with a letter 
written by him. In that letter dated 
8-12-1964 marked at Ex, P.14 in the case 
he had stated that he had brought the 
respondent from Mysore to Bangalore, At 
that time the respondent must have been 
ir advanced stage of pregnancy. But he 
stated that he was not able to look at 
the respondent at any time till she was 
delivered of the child and that he was 
not able to make out that she was pre- 
gnant. He further stated that he with- 
drew the petition which he had institut- 
ec for judicial separation since he had 
oktained an order of divorce from the 
Yejamans of the community. 
_ The 6th witness examined on behalf 
of the appellants was appellant No. 3 the 
mother-in-law of the respondent. She 
admitted in the course of her evidence 
that the respondent was brought to their 
house on the date of the marriage and. 
sha wes sent back thereafter. Her fur- 
ther evidence is that aftér some time the 
respondent came and stayed with them af 
Bangalore City. She denied having taken’ 
the respondent to the hospital. She also 
denied having signed at Ex, P.19 (b). 


In the cross-examination it is brought 
out that she was not able to identify her 
signature even in the Vakalathnama siven 
by her to her lawyer. She stated that 
the, respondent was not having. menses 
during the period of stay but that sh 
was not able to make out by the physi- 
cal appearance of the respondent whether 
she was in an advance stage of pregnancy 
even on the date on which she went to 
the Hospital for delivery. The Court be- 
low on a consideration of the material 
before it, disbelieved the case of the Ist 
appellant that he was not having sexual! 
intercourse with the respondent and came 
to the conclusion that the Ist appellant 
had not made out that the child was born 
to a person other than himself. 

It also came to the conclusion that in 
view of Section 9 (2) of the Act, it was 
mot open to the Ist appellant to plead the 
ground under Section 12 (1) (d) of the 
Act as a defence. to the above petition, 
since the period of one year had elapsed 
from the date of the marriage. The 
lower Court therefore, passed a decree as 
prayed for. Aggrieved by that decree, 
the appellants have filed this appeal. 

6. We shall take up for considera- 
tion the second ground on which the 
Court below relied for rejecting the de- 
fence of the appellants. Section 9 (2) of 
the Act states that: 
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. “Nothing shall be pleaded in answer 
to a petition for restitution of conjugal 
rights which shall not be a ground for 
judicial separation or for nullity of mar- 
riage or for divorce.” 

The ground relied upon by the first 
appellant in this case is one falling under 
Section 12 (1) (d) of the Act. The rele~ 
vant part of that section reads as follows 5 

"12, (1) Any marriage solemnized, 
whether before or after the commence- 
ment of this Act, shall be voidable and 
may be annulled by a decree of nullity 
on any of the following grounds, namely 

(a)x X X X X 

(b)x X X X X 


(c)x X X X X 

(d) that the respondent was at the 
time of the marriage pregnant by some 
person other than the petitioner. 

(2) Notwithstanding anything. con- 
tained in sub-section (1). no petition for 
annulling a marriage, — 

ax X X X X 

fal on the ground specified in Cl. (dì 
of sub-section (1). shall be entertained 
unless the Court is satisfied,— i 

(i) that the petitioner was at the time 
of the marriage ignorant of the facts 
alleged; , 

(ii) that proceedings have been in- 
stituted in the case of a marriage sole~ 
mnized before the commencement of this 
Act within one year of such commence~ 
ment and in the case of marriage sole- 
mnized after such commencement within 
one year from the date of the marriage; 


(iii) that marital intercourse with the 
consent of the petitioner has not taken 
place since the discovery by the _peti- 
tioner of the existence of the grounds for 
@ decree.” _ i 

In order to succeed in a petition for 
annulling a marriage filed on the ground 
mentioned in Section 12 (1) (d) of the 
Act. it. is necessary for the petitioner 
to satisfy the requirements of clause (b) 
of Section 12 (2) of the said Act also. 
In the instant case it is not disputed that 
by the time the defence was filed in the 
case, more than one year had elapsed 
from: the date of marriage. 

The question, therefore, for consi- 
deration is whether the defence set up 
in this case even if true is a tenable one. 
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which it would be non-available, then 
the said ground cannot also be urged as 
a defence to a petition under Section 9 
beyond the prescribed period. 


We are of the opinion that the period 
of one year mentioned in Section 12 (2) 
(b) (ii) is not a period of limitation as 
such, It lays down the condition sub- 
ject to which it would be open to the 
husband to maintain a petition for a dec- 
laration that the marriage is a nullity. 
After the expiry of a period of one year, 
the said ground would not be available 
at all to the husband to seek relief under 
Section 12 of the Act. The above provi- 
sion in Section 12 of the Act is based on 
the lines of Section 7 (1) of the English 


‘Matrimonial Causes Act. 1937 which reads 


as follows r= 


_ in addition to any other grounds on 
which a marriage is by law void or void- 
able. a marriage shall be voidable on 
the gsround............ (d) that the respond- 
ent was at the time of the marriage pre- 
gnant by some person other than the 
petitioner; provided that......... the Court 
shall not grant a decree unless it is satis- 
fied— (i) that the petitioner was at the 
time of the marriage ignorant of the facts 
alleged; (i) that proceedings were in- 
stituted within a year from the date of 
the marriage: and (iii) that marital inter- 
course,........4as not taken place since the 
discovery by the petitioner of the exist- 
ence of the grounds for a decree.” 


In Chaplin v. Chaplin. (1948) 2 All 
ER 408 the above clause came up for con- 
sideration before the Court of Appeal in 
England. In that case a petition for dec- 
laration that the marriage was a nullity 
was filed beyond one year from the date 
of marriage. but within the extended 
period under the Limitation (Enemies and 
War Prisoners’) Act 1945. It was argued 
on behalf of the petitioner before the 
Court that the petition was maintainable 
even after the. expiry of one year from 
the date of the . marriage because the 
period of limitation. stood extended by 
the provisions of the Limitation (Enemies 
and War Prisoners’) Act, 1945 which pro- 
vided in sub-sec, (1) of S. 1 as follows: 


‘Tf at any time before the expira- 
tion of the period prescribed by any 
statute of limitation for the bringing of 
any action any person who would have 
been a necessary party to that action if 
it had then been brought was an enemy 
or was detained in enemy territory. the 
said period shall be deemed not to have 
tun while the said person was an enemy 
or was so detained, and shall in no case, 
expire before the end of twelve mont. 
from the date when he ceased to be an 
enemy or to be so detained. or from the 
date of the passing of this Act. which- 
ever is the later......... i 
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Rejecting the above contention Tucker, 
L. J.. observed thus :-— 


“The mere fact that Parliament 
thought fit, in the special case of persons 
who were eremies or were detained in 
enemy territory, to provide that some ex- 
tension of time should be given for bring- 
ing proceedings under sub-section (1) of 
S. 7 of the Matrimonial Causes Act. 1937, 
does not, in my view, bind us to decide 
that the sub-section should be interpret- 
ed as meaning that Parliament has in- 
tended to enable the Courts. in applying 
the sub-section, to invoke equitable prin- 
ciples with the result that in many cases 
the period of twelve months would be 
considerably extended. I do not think 


_that this case can be dealt with merely 


by considering whether or not this sub- 
section is for some purposes a statute of 
limitation. The question turns on the 
construction of the sub-section as a whole. 
One must appreciate the subject-matter 
‘with which it is dealing, viz.. proceedings 
‘to alter the status of the parties, the re- 
sult -of which will affect the children of 
the marriage, and that in all the cases 
specified in the sub-section Parliament 
has eunn fit to eee the eee 
possible Janguage that the Court shall no 
Badi a decree unless jh is satisfied that 
proceedings were instituted within a year 
of the date of the marriage. It would be 
wrong for this Court to extend that period 
in a way which might. in some cases, 
involve bastardising children that had 
been born of the union which it was 
Sought to avoid......... f 


7. In Savalaram Kacharoo v 
Yeshodabai Savalaram, (AIR 1962 Bom 
90) Section 12 (2) (b) (ii) of the Act came 
up for consideration before the High 
Court of Bombay. It held that the period 
mentioned in that sub-clause did not pre- 
scribe a period of limitation for filing a 
petition by the plaintiff. It was in terms 
mandatory and prohibitory and provided 
that the Court should not entertain the 
petition if the conditions laid down were 
not satisfied. Those conditions were in 
absolute terms and they could not be Te- 
laxed. Hence it came to the conclusion 
that a petition filed for a nullity of mar- 
riage on the ground mentioned in Sec- 
tion 12 (1) (d) of the Act on the day on 
which the Court opened after long vaca- 
tion during which vacation the period 
mentioned in Section 12 (2) (b) (it) ended, 
could not be entertained. 


In coming to the said conclusion it 
relied on the decisions on an analogous 
provision of law found in Provincial In- 
solvency Act. Under Section 19 (2) of the 
Provincial Insolvency Act, a creditor is 
entitled to present an Insolvency petition 
against a debtor, provided the act of in- 
solvency has be2n committed within three 
months from the date of presentation of 
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the application. The several decisions re- 
lied on by the High Court of Bombay, 
namely, Mokshamadan Lal v, Hariprasad, 
(AIR 1956 Bom 650); Chenchuramana 
Reddi v. Arunachalam. (AIR 1935 Mad 
857 (FB)); and Muradan Sardar v. Secy. 
of State. (AIR 1939 Cal 313). laid down 
that the provisions of Limitation Act were 
not applicable to extend -the period of 
three months within which a creditor was 
expected to file a petition, 

| The High Court of Madras has taken 
the same view with regard to the pro- 
visions of Section 12 (2) (b) (ii) of the 
Act. In Vellinayagi v. T. Subbramaniam, 
(AIR 1969 Mad 479) it was held that the 
period mentioned in the said sub-clause 


was not a period of limitation and it 
could not be extended on any account. 


It is no doubt true that no decision has 
been placed before us ‘in Which it has 
been held that although a petition for 
annulling a marriage was not maintain- 
able after the expiry of the period of one 
year after marriage when the ground on 


‘Which the decree is sought is one falling 


under Section 12 (1) (d). that the said 
ground was not available as a defence 
also in an action under Section 9 of the 


Act beyond one year from the date o 
marriage. : 


`. Ona reasonable construction of what 
1s contained in Sec. 9 (2) of the Act, we 


“are of the opinion that what the Parlia- 


ment intended when it said that it was 
hot permissible to plead in answer to a 
petition for restitution of conjugal rights, 
any ground which would not be a ground 
for judicial separation or for nullity of 
marriage or divorce, was that if on the 
date on which the defence was filed to a 
petition for restitution of conjugal rights, 
the respondent was not entitled to main- 
tain a petition for judiciel. separation or 
for nullity of marriage or for divorce, 
on any of the grounds mentioned in the 
Act, then he could not successfully de- 
fend himself against the action for re- 
stitution of conjugal rights on the same 
ground. It is clear from the provisions 
of Section 9 (2) that no other ground 
can be pleaded as a defence for a petition 
under that Section. S 

If that is the true interpretation to 
be placed on sub-section (2) of S. 9. we 
are of the opinion that in the year 1969 
(sic) the first appellant had no right to 
raise a ground covered by Section 12 (1) 
(d) as a defence to the petition filed by 
the respondent when he was not entitled 
to maintain a petition for a decree for 
mullity of the marriage in view of the 
provisions contained in Section 12 (2) (b) 
(ii) of the Act, In the absence of any 
other tenable ground the lower court was 
right in coming to the conclusion that 
the first appellant had mot made out any 
defence at all to the petition for resti- 
tution of conjugal rights, 
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8.. With regard to the contention 
urged on behalf of the- first appellant 
before us, viz.. that the first appellant 
and respondent had ceased to be husband 
and wife when the petition was presented 
in view of an order passed by the Yeja- 
mans of the community. it is to be ob- 
served that the pleadings and the evi- 
dence in this case are insufficient to hold 
in favour of the first appellant. In the 
statement of objections, apart from say- 
ing that the Yejamans had passed such 
an order, there are no particulars regard- 
ing the custom prevailing in the com- 
munity which entitled the Yejamans to 
pass an order of divorce, The Yejamans 
who have been examined as R. WS. 
and 3 do not also say that there was 
such a custom prevailing in the com- 
munity to which the partles belong. In 
the above circumstances, it is very difi- 
cult to accept the submission made on 
behalf of the appellants that such 4 
custom was prevailing in the community 
and to hold that the first appellant and 
respondent had ceased to be husband and 
wife when the petition was presented 
before the court. ‘The lower court bas 
observed that this part of the case is a 
mere myth, 


9, Even on men bs ws of ee 
opinion that the appellants have no 
made out their defence., Admittedly. the 
marriage took place in the month of 
June. 1964 and the child was born on the 
939th day or 240th day from the date of 
the marriage. It is in the evidence of 
R. W. 6. the mother-in-law of the res- 
pondent that the girl came to Bangalore 
on the date of the marriage and stayed 
with them. It is further ‘seen that the 
first appellant had opportunities to meet 
the respondent at her parents’ place and 
after sometime she came and stayed with 
the appellants at Bangalore for several 
months prior to the date on which she 
gave birth to the child. 


It is difficult to believe the evidence 
of the first appellant and third appellant 
that it was not possible for them to make 
out that the respondent was pregnant 
from her physical appearance. There is 
mo evidence to show that they had any 
suspicion about the conduct of the res- 
pondent till the child was born. The 
birth of a child on the 240th day after 
sexual intercourse is not unnatural. 
Ordinarily a peri of 10 days plus 9 
months after the date of the last men- 
struation is taken as the period of gesta- 
tion of a normal baby. But on account 
of the existence of certain individual 
factors. women give birth to children 
sometimes earlier than 280 days. It Is 
enough to refer at this stage to a passage 
from Modi’s Medical Jurisprudence and 
Toxicology (XIV Edition) page 329 which 
states :— 
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“Children born et or after 210 days 
or 7 calendar months of uterine life are 
viable, i.e.. are born alive and are capa- 
ble of being reared.” 


The fact that a formal nuptial cere- 
mony hed not taken place would also be 
of no avail to the first appellant in this 
case, We feel that the case of the res- 
pondent that she was having sexual in-~ 
tercourse with the Ist appellant is more 
probable. We reject the contention that 
the child of the respondent is one born 
to some one other than the first appel- 
lant. The appellants have therefore fail- 
ed to establish their defence in this case. 


10. In the result, the appeal fails 
and it is dismissed with costs, 
Appeal dismissed. 
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M. K. Basha Sahib. Petitioner v. The 
Divisional Commissioner Bangalore Divi- 
sion, Bangalore and others. Respondents. 
ie Petna; No. 2158 of 1972, D/- 4-1- 


i Index Note:— (A) Mysore Cinemas 
(Regulation) Act (23 of 1964), S. 10 — 
: al of license — On 
holding the refusal to be wrong nothing 
restrains the Appellate Authority from 
quashing license granted. to rival appli- 
cant. AIR 1959 SC 851, Rel, on. 

(Para 8) 
Cases Referred: Chronological Paras 
(1972) W. P. No. 411 of 1972. D/- 

24-10-1972 (Mys). Jayaramappa 

v. State of Mysore 6 
AIR 1966 SC 1081 = (1966) 2 SCR -> 

982, State of Punjab v. Hari 

Kishan 6 
AIR 1959 SC 851 = 1959 Supp (2) 

SCR 692. Ram Gopal v. Anant 

Prasad 7 


_ 5. K. Venkataranga Iyengar, for Peti- 
ene K. R. Karanth. for Respondent 
iNO. oy 

GOVINDA BHAT, J.:— This writ 
petition preferred under Art. 226 of the 
Constitution raises the question whether 
in an appeal preferred under Section 10 
of the Mysore Cinemas (Regulation) Act, 
1964, hereinafter called the Act. the Ap- 
pellate Authority has jurisdiction to set 
aside the licence granted to a rival ap- 
plicant under Section 5 of the Act. The 
question arises in this way: In Thir- 
htahalli town there is a permanent cinema 
theatre run by the 3rd respondent B, S. 
Prabhakar. The population of Thir- 
thahalli town. according to the last census 
is stated to be 22.836-and therefore the 
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mumber of cinemas to be permitted in 
Thirthahalli town cannot exceed two. 


2. The petitioner who is the owner 
of a touring talkies applied to the Dis- 
trict Magistrate. Shimoga who is the 
Licensing Authority under the Act. for 
grant of a touring cinema licence in the 
year 1969. Tae 8rd respondent filed ob- 
jections to the grant praved for on the 
ground that the population of Thir- 
thahalli town does not justify the grant 
of another licence. The District Magis- 
rate rejected the petitioner’s application 
on the sole ground that the population 
was less then 10,000. The petitioner 
thereupon aprroached this Court for re- 
lief by filing Writ Petition No. 74 of 1970 
-which was allowed and the order of the 
District Magistrate was set aside with a 
direction to the District Magistrate to 
consider the petitioner’s application in ac- 
cordance with law. Thereafter the Dis- 
trict Magistrate re-considered the matter 
and held in his order dated 30th Novem- 
ber, 1970 that there is no objection for 
granting a licence for the additional 
touring talkies in the place having regard 
to the population figures subiect to the 
other formalities prescribed under the 
Act and the Rules being complied. 
Thereafter, the petitioner as well as the 
3rd respondent made separate applications 
for issue of a licence under Section 5 for 
a touring cinema. The District Magis~ 
trate inspected the sites of the petitioner 
in respect of which he had applied for a 
licence and passed an order granting a 
‘no objection certificate. By the same 
order he rejected the application of the 
3rd respondent. That order is dated 6th 


May, 1972. The reason given in the order `’ 


for reiecting the application of the 3rd 
respondent was that the District Magis- 
trate would prefer the petitioner rather 
than the 8rd r2spondent as he is having 
a permanent theatre in the place. A copy 
of the order was served on the 3rd res- 
pondent as required under sub-section (3) 
of S. 5 of the Act. 


3. Aggrieved by the said order, the 
3rd respondent preferred an appeal be- 
fore the Divisional Commissioner, Ban- 
. galore Division under Section 10 of the 
Act. The petitioner was impleaded as res- 
pondent No. 2 in the said appeal. An 
objection was raised before the Divisional 
Commissioner on behalf of the 2nd res- 
pondent that the appeal against the grant 
of the licence to the petitioner was not 
maintainable under Section 10 of the Act. 
That obiection was overruled without as- 
signing reasons and on a consideration of 
the merits of the case. the Divisional 
Commissioner set aside the order of the 
District Magistrate and remanded the 


© matter to the District Magistrate for con- 


sideration of both the applications. The 
reason given by the Divisional Commis- 
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sioner for setting aside the grant and re- 
manding the matter was that the Dis- 
trict Magistrate did not inspect the site 
of the 3rd respondent, but had inspected 
only the site of the petitioner, that he 
did not appear to have examined the 
existence of a storm water drain and its 
diversion by the side of the sites of the 
Petitioner and the fact that the 8rd res- 
pondent is the owner of a permanent 
theatre at Thirthahally is not a relevant 
consideration for rejecting his application. 
Agsrieved -by the order of the Divisional 
Commissioner the petitioner has preferred 
the above writ petition in which the only 
contention urged by the patitioner’s coun- 
sel Sri S. K. Venkataranga Iyengar was 
that in the appeal preferred by the 3rd 
respondent under Section 10 of the Act 
against the decision of the District Magis- 
trate refusing to grant the licence to the 
3rd respondent it was not competent for 
the Appellate Authority to set aside the 
grant of the licence in favour of the 
petitioner as no appeal lay against the 
grant of the licence. 


4. The Act was passed in 1964 in 
order to make provision for regulating 
exhibitions by means of cinematographs 
and the licensing of places in which cine- 
matograph films are exhibited in the 
State of Mysore. Section 4 provides that 
‘no person shall give an exhibition by 
means of a cinematograph elsewhere than 
im a place licensed under the Act’, Sec- 
tion 3 provides that the Licensing Autho- 
tity under the Act shall be the District 
Magistrate. Section 5 provides for grant 
of licence for exhibition of cinematograph 

S. That section reads thus :— 

"5. Licence for exhibition of cine- 
matograph films— (1) Any person who 
intends to give exhibition by means of a 
cinematograph in a place shall make an 
application in writing to the licensing 
authority for a licence therefor, together 
with such particulars as may be presc- 
ribed. , 

(2) The licensing authority may, 
thereupon. after consulting such autho- 
rity or officer as may be prescribed and 
subject to the provisions of this Act, and 
the rules made thereunder, grant the 
licence to such person and on such terms 
and conditions and subject to such re- 
strictions as it may determine. 

(3) Where the licensing authority re- 
fuses to grant the licence. it shall do so 
by an order communicated to the appli- 
cant. giving the reasons for such refusal.” 

5. The next Section to be refer- 
~ed is Section 10. It reads thus:— 

"10. Appeal against decisions under 
Sections 5 and 9.— Any person aggrieved 
by the decision of the licensing autho- 
rity under Section 5 or Section 9 may, 
within thirty days from the date on 
which such decision was communicated 
to him. and subject to such conditions as 
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may be prescribed, appeal to the prese- 
ribed authority and where no such autho-~ 
rity is prescribed, to the State Govern- 
ment. The decision of the appellate 
authority on the appeal shall be final.” | 
Section 18 which confers revisional 
powers on the State Government provides 
that “the State Government may call for 
and examine the record in respect of 
any original order passed under the pro- 
yisions of the Act against which no ap- 
peal lies under Section 10 or 17. for the 
purpose of satisfying itself as to the lega- 
lity or propriety of such order, and may 
mass such order in reference thereto. as 
it thinks fit.” 


6. A Bench of this Court (Sadan= 
andaswamy and Jagannatha Shetty, JJ.) 
in Jayaramappa v. State of Mysore. W. P. 
No. 411 of 1972, D/- 24-10-1972 (Mys) on 
a consideration of the scheme of the Act 
has held that ‘amere objector to the grant 
of a licence under Section 5 has no right 
of appeal under Section 10 and the right 
of appeal conferred by Section 10 can be 
availed of only against the order of a 
Licensing Authority refusing to grant the 
licence. Relying on the said decision Sri 
Venkataranga Iyengar argued that there 
were two applications before the Licens- 
ing Authority — one application by the 
petitioner and another application by the 
8rd respondent; that the 3rd respondent 
was an objector to the grant of the ap- 
plication of the petitioner and that the 
petitioner was an obiector to the grant 
of the ‘application of the 3rd respondent; 
that against the grant of licence on the 
application of the petitioner, the 3rd res- 
pondent who was an objector to the grant 
has no right to prefer an appeal under 
Section 10 and his remedy lies in pre- 
ferring a revision petition under Sec, 18 
of the Act to the State Government and 
simultaneously preferring an appeal under 
Section 10 against the refusal of his ap- 
plication for a licence. In such a situa- 
tion learned ‘counsel argued that the Ap- 
pellate Authority should await the deci-~ 
sion of the State Government in revi~ 
sion petition under Section 18 and could 
proceed with the appeal if the State Gov- 
ernment allows the revision petition and 
Sets aside the grant of the licence to the 
petitioner. Learned counsel also sought 
reliance on the decision of the Supreme 
Court in State of Punjab v. Hari Kishan, 
AIR 1966 SC 1081. That was a case aris- 
ing under the Punjab Cinema (Regula-~ 
tion) Act, 1952. Under the Punjab Act, 
the Government is constituted as the Ap- 
pellate Authority against the orders of 
the Licensing Authority refusing to grant 
the licence applied for. The Govern- 
ment has also the revisional powers under 
Section 5 (2) of the Punjab Act. Pur- 
porting to exercise the power of control 
under Section 5 (2) of the Puniab Act, 
the Punjab Government issued directions 
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to the Licensing Authorities in the State 
to forward all applications received for 
grant of licences to the State Govern- 
ment. In compliance with the said dir- 
ections, the Licensing Authority in the 


said case had forwarded the application 


of the respondent to the State Govern- 
ment who rejected the application for 
licence, The question raised in the said 
case was whether the State Government 
had jurisdiction to deal with an applica- 
tion for grant of a licence when it is the 
Appellate Authority constituted under the 
Act. The Supreme Court held in ‘the ap- 
peal that ‘however wide the power under 
section 5 (2) may be, the said Section 

d not empower the State Government 
to act as the original Licensing Autho- 
rity.” We are unable to find any rele- 


vance of the said decision to the case 
before us. 


Ti Sri K, _R. Karanth for the 3rd 
respondent submitted that in the circum- 
stances of the case. only one licence 
could be granted in view of the provi- 
sions of Rules 27 and 107 of the Rules; 
that when there are two or more appli- 
cants for a licence, the grant of a licence 
to one applicant would automatically 
mean the refusal of the permit to the 
other or others and in such a situation 
the right of appeal conferred undér Sec- 
tion 10 against the refusal of the licence 
could be effective only if the Appellate 
Authority could set aside the order grant- 
ing the licence to the petitioner. In sup- 
port of his Submission, Sri Karanth relied 
on the decision of the Supreme Court in 
Ram Gopal v. Anant Prasad, AIR 1959 SC 
851. a case arising under the ‘Motor Vehi- 
cles Act, 1939. The appellant Ram Gopal 
was the holder ofapermittoruna stage 
carriage on the route ‘Rewa-Singrauli.’ 
He made an application for a renewal of 
the permit. The respondent Anant 
Prasad made a representation against the 
renewal of the appellant’s permit and he 
also applied for the grant of the permit 

> himself. The State Transport Autho- 
rity, Vindhya Pradesh made an order re- 
mewing Ram Gopal’s permit for three 
years. No express order was made on 
the application of Anant Prasad rejecting 
his application. Anant Prasad preferred 
an appeal against the said order granting 
the renewal. It was contended before the 
Appellate Authority that the appeal 
afaisst the order of renewal was nat 
competent which contention was reiject- 
ed. The matter was taken to the High 
Court in a writ petition. The High Court 
upheld the view of the Appellate Autho- 
Tity and against the decision of the High 
Court. Ram Gopal preferred an appeal 
to the Supreme Court. Under Section 64 
of the Motor Vehicles Act which is the 
provision for appeal. any person aggriev- 
ed by the refusal of the State or the Re- 
gional Transport Authority to grant a 
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permit may prefer an appeal to the pre- 
scribed authority. It was urged before 
the Supreme Court that clause (a) of Sec- 
tion 64 of the Motor Vehicles Act does 
mot confer any vower on the Appellate 
Authority to set aside the renewal of 
permit and that the right of appeal is 
given only to a person who is aggrieved 
by. the refusal by the State or Regional 
Transport Authority to grant a permit. 
The Supreme Court rejected that conten- 
tion on the ground that so to hold would 
result in making the right of an appeal 


given by clause (a) wholly infructuous in 


those cases where no relief can be given 
in the appeal except by setting aside the 
order granting or renewing a permit, for 
example, where there was only one per- 
mit to grant. The Supreme Court ob- 
served that if an appeal lies, such an ap- 
peal must be an =ffectivé appeal and the 
Appellate Authority must therefore have 
all powers to give the relief to which the 
appellant is found entitled. 


8. In our opinion, the submission 
made by Sri Karanth for the 3rd res- 
pondent is well founded. Having regard 
to the population statistics of Thirthahalli 
town only one licence for a touring 
cinema can be grented. If there are two 
applicants for such a licence and the 
Licensing Authority grants the licence to 
one of the applicants viz. the petitioner, 
it automatically means the refusal of the 
licencg to the 3rd respondent. Against 
the refusal of his application, the 3rd res- 
pondent has undoubtedly the right of an 
appeal provided under Section 10 of the 
Act. That he has such a right has right- 


~ ly not been disputed, In-order to render - 


the right of appeal effective, the Appel- 
late Authority must have all powers to 
give the relief to which the 3rd respond- 
ent-appellant is found entitled. An affec- 
tive appeal necessarily means the power 
to set aside the grant of the licence to 
the rival applicant. Therefore. in our 
judgment the Ist respondent the Appel- 
late Authority was competent to set aside 
the order of grant of the licence in favour 
of the petitioner. On the merits of the 
case as to whether the Ist respondent 
could have set aside the order of grant 
and remanded the matter, there is no 
error of jurisdiction galling for interfer~ 
ence in this writ petition, 


9. In the result. for the reasons 
stated above. this writ petition fails and 
is dismissed, but in the circumstances 
without costs. Respondent No, 2 is dir- 
ected to e of the matter expedi- 
tiously, 


Petition dismissed, 
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M. SADANANDA SWAMY AND 

K. JAGANNATHA SHETTY, JJ. 

John A. Saldanha and others, Peti- 
toners v. The City Municipal Council, 
Mangalore, Respondent. 


Writ Petn. No. 5749 of 1969, DJ- 
25-10-1972, 

Index Note:— (A) Ma Jie Publie 
Health Act (3 of 1939), S. 89 (1) — Am- 
endment to notification -—- Amending 
notification would be valid only if it is 
issued within time limit provided for is- 
Suance of original notification — (X-Ref: 

adras General Clauses Act (1867), Sec- 
ton 15). (Para 7) 

Brief Note:—- (A) A power to issue 
a notification would include a power to 
amend it but that power. would also be 
subject to conditions. if any. regulating 
the issuance of the original notification. 
Hence Section 15 of the Madras Generel 
Clauses Act would not save the amend- 
inz notification which is issued beyond 
time limit prescribed or extended under 
Section 89 (i). ‘ara 7) 

Index Note:— (B) Madras Public 
Health Act (3 of 1939), S. 909 (1) — An~« 

proval of Director of Public Health or 
Town Planning — It cannot aa leer 
dity in notification. a 8) 

Brief Note:— (B) Section it D. re« 
solution validly passed must further re~ 
ceive the approval of statutory autho- 
tities under Section 90 (1) but their ap~ 
proval will not cure a decision which is 
otherwise illegal e.g. invalidity arising 
out of amending notification. issued þe- 
yond period of limitation, (Para 8j 


R. I. D’sa for A, M. D’sa. for Petia 
on M. C. Narasimhan, for Respond«< 
en 


JAGANNATHA SHETTY, J.:— In 
this petition under Art, 226, John Sal- 
dhena. the petitioner. challenges the re 
solution of the Mangalore Municipality 
(“Municipality”) declaring a portion of his 


‘residential property as non-residential, 


2. His property bearing T. S. No, 
233/3 is dude at Kodialbail, TTE 
This entire area. along with many other 
surrounding premises, was originally noti~ 
fied es a residential locality by a notifica« 
tion dated 30-6-1943 issued under Sec- 
tion 89 (1) of the Madras Public Health 
Act (Act ITI of 1939} (“the Act”). 

3. On 27-11-1963 the Municipality 
by its resolution resolved that out of the 
said premises, 1 acre 93 cents should be 
excluded from the residential area and 
be notified as non-residential. Thereafter 
after observing ce formalities, a final 
resolution was passed on 21-2-1967 afirm- 
Ine the earlier decision; and the same 
was notified on 28-2~1967 under Sec. 89 
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cE the Act. The notification was publish- 
ed in the Mysore Gazette dated 23-3- 
1967. The decision of the Municipality 
bas been challenged on these grounds : 

© (G) That the Municipality has no juris- 
diction to amend the notification dated 
S0th June, 1943; and 

Gi) That the resolution dated 21-2 
L967 was in contravention of S. 89 (1) of 
“he Act, and therefore void. 

4. Before we go into the conten- 
“ions, let us see the relevant provisions 
JË the Act. Section 89 provides: 

= “89 (1) Every urban local authority 
_ shall, within one year. from the com- 
mencement of this Act or within such 
further time as the Government may 
allow in the case of any such authority, 
notify in the prescribed manner, the loca- 
‘lities. divisions, wards, streets or portions 
of streets in its local area which shall be 
reserved for residential purposes. l 

(2) An urdan local authority may. at 
any time subsequent to the issue of a 
notification under sub-section (1) notify 
additional localities. Fores tots 

eets or portions of streets, aS are 
Shich shall be reserved for residential 
purposes, . 


(3) A notification issued under sub- 
section (1) or sub-section (2) may declare 
that operations in any factory. workshop 
or workplace in existence at the time 
when it comes into force. or that the con- 
tinuance of any offensive trade carried on 
by any person at such time, shall be 
subject to such restrictions. limitations 
Paa oas as may be specified in the 

otification.’ sae 
Section 90 (1). provides for the conditions 
to be complied with. before issuing the 
notification. Section 92 enumerdtes the 
following consequences ensuing on the 
Fssuance of any notification. under the 
above provisions. 


“(a) The construction or establish- 
ment of any mew factory. workshop or 
workplace, or the carrying on of any new 
offensive trade in the areas specified in 
the notification shall be absolutely pro- 
hibited, 

(b) In the case of any factory, work- 
shop or workplace in existence at the 
time when the notification comes into 
force or of any offensive trade in exist- 
ence at such time. the restrictions, limi- 
tations and conditions. if any. specified in 
the notification, shall be observed in the 
areas aforesaid.” 

5. What is Important to note is 
that the notification ear-marking an area 
as residential locality has to be issued 
within one year from the commencement 
of the Act, or within such further time 
as the State Government may allow. The 
first notification dated 30th June, 1943 
was indisputably issued within the pre- 
scribed time. ‘Thereafter. as admitted by 
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the counsel on both sides the Govern- 
ment did not extend the time to issue any 
further notification. It is therefore ob- 
vious, that the impugned resolution was 
passed beyond the period prescribed by 
Section 89 (1). 


6. Mr. M. C. Narasimhan, learned 
Counsel for the Municipality. contended 
that a power to issue any notification in- 
cludes also a power. to amend the noti- 
fication. and the impugned resolution was 
passed in the exercise of the said amend- 
ing power. Section 15 of the Madras 
General Clauses Act, was relied on in 
support of the contention. The sad 
section provides that where an Act con- 
fers a power to make any rules or bye- 
laws, or to issue orders, the power shall 
be construed as including a power exer- 
cisable in the like manner and subject to 
the like consent and conditions, if any, 
to rescind, revoke, amend or vary the 
rules, bye-laws or orders. 


he We agree with learned Counsel 
that the power to issue a notification 
Shall be construed as including a power 
to rescind, revoke, amend or vary that 
notification. But. that power has got to 
be exercised in the like manner and sub- 
ject to the like consent and conditions, 


if any, regulating the issuance of the 
original notification, One of the condi- 
tions for issuing a notification under 


Section 89 (1). is that it should be issued 
within one year from the commence- 
ment of the Act, or within such further| — 
time as the State Government may al- 
low in that behalf. In the instant case, 
it is admitted that the said condition has 
mot been complied with while passing 
the impugned resolution and therefore, 
Section 15 of the Madras General Causes 
Act, cannot save it. 


8. Mr. Narasimhan next contend- 
ed that the impugned resolution has been 
approved by the Director of Public Health 
and. the Director of Town Planning as 
required under Section 90 (1) and there- 
fore it must be regarded as valid. In 
our opinion, there is no mert in this 
contention, The resolution which is valid- 
ly passed before it becomes operat ve, 
must receive the approval of the other 
statutory authorities like the Director of 
Public Health and Town Planning, But, 
their approval cannot have the effect of 
rendering an illegal decision valid one. 


9. The policy that underlies the 
provisions of the Act as it appears to us, 
is this: The Municipality must make 
up its mind before reserving. any area for 
residential purposes. The decision once 
taken may be altered within the period 
provided by Section 89 (1), After the 
period, the Municipal’ty may notify addi- 
tional localities, divisions, wards, streets 
or portions of streets for residential pur- 
poses, but cannot exclude any area from 
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a residential locality. When once a cer- 
tain locality is reserved for residential 


purposes, people select their places, build 
their houses, schools, colleges, parks and 
places of public resort ete. If a portion 
is excluded therefrom, for non-residential 
purposes, serious consequences would 
ensue. Then. there would be no restric- 
tion for the establishment of any factory 
or for its workirg hours, or for the car- 
rying on of any offensive trade. The re- 
sult is that the peaceful atomosphere_ of 
the locality would be disturbed to the dis- 
advantage of the residents and life in the 
neighbourhood would become miserable, 
and, that is evidently intended to be 
avoided. 


10. In the result, we allow the 
writ petition and quash the impugned re~ 
Solution Exhibit A. In the circumstances, 
there will be no order as to costs. 


Petition allowed. 


AIR 1973 MYSORE 188 (V 60 C 63) 
A. NARAYANA PAI C. J, AND 
E. 8. VENKATARAMAITIH. J. 
B. S. Ramadevi and others, Appel- 
lants v. Pramellamba and others, Res- 
pondents, 


Ex. First Appeal No. 1 of 1972. DJ- 
3-10-1972, 

Index Note :— (A) Civil P. C. (1998), 
QO. 21, R. 2 — Judgment-debtor’s applica- 
tion for certification — Benefit of ex- 
tended limitation under S. 17 of Limita- 


tion Act, 1963 not available on ground of 


decree-holder’s conduct. (Para 9) 


Brief Note:— (A) The crux of the 
matter is that the right of the judgment- 
debtor to apply fcr certification of pay- 
ment out of Court is not dependent upon 
whether or not the decree-holder reports 
satisfaction to the Court, Hence, J. D. 
cannot complain that any conduct on the 
part of the decree-holder, whether fraud 
or other prevented him from applying 
within time. (Para 9) 

K. Shivashankar Bhat. for Appellants; 
Padubidri Raghavendra Rao. for Res- 
pondents Nos. 1 and 2. 

-A. NARAYANA PAI, C. J.:~— The 


appellants are legal representatives of the . 


judgment-debtor in O. S. No, 70/1964 on 
the file of the Addl, Civil Judge. Mysore 
(which was a suit originally filed before 
the District Court and transferred to the 
Civil Judge’s Court). The suit was on a 
mortgage and the final decree was passed 
on the 26th of March, 1965 for sale of 


the property to recover more than a lakh . 


and ten thousand rupees. en the ex- 
ecution ‘petition filed by the decree- 
holder was pending. it is stated that he 
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agreed with the judgment-debtor on the 
28th February, 1967 to receive Rupees 
96,000/- in full satisfaction of the decree. 
It is further stated that the judgment~ 
debtor paid the said amount and secured 

om the decree-holder a receipt in his 
own hand-writing signed by him and 
attested by two witnesses. It was the 
further case: of the appellants +hat on 
the ist of March. 1967, decree-holder told 
the judgment-debtor that he had already 
reported the payment to the Court and 
that therefore the judgment-debtor did 
not himself take steps to report payment. 


2, The decree-holder died on the 
15th of June. 1967. The judgment 
debtor thereupon made enquiries with the 
Court and discovering that his payment 
had not been reported by the decree- 
holder, he made his own application on 
the lth of August. 1967 for recording 
Satisfaction. . 


3. It is seen from the papers of 
the execution that the petition filed by 
the original decree-holder was dismissed 
on the 28th of March. 1967 on the basis 
of a memo filed by him. In the memo 
he has stated that under the registered 
assignment deed - dated 2nd of March, 
1967, he has assigned the decree to one 
K. R. Venkatachala Shetty who is the 
3rd Tespondent in this appeal, In the 
application filed by the appellants, the 
assignee — 3rd respondent, remained ex 
parte. The widow and son of the dex 
ceased dezree-holder who have been im-~ 
pleaded as legal representatives pleaded 
ignorance but opposed the application. 


4. The lower appellate Court has 
held orf examination of evidence that the 
payment of Rs. 96,000/- pleaded by the 
legal representatives of judgment-debtor 
is true and that the receipt Ex. P-8 evi- 
dencing the same is genuine. It has how- 
ever dismissed the application on the 
ground that it is barred by limitation. 


5. The argument of Mr. Shiva- 
shankara Bhat on behalf of the appellants 
is that the cases or rulings cited before 
the lower appellate Court and relied 
upon by it in support of its view on 
the question of limitation are all 
cases decided under Section 18 of the 
Indian Limitation Act of 1908 and 
that the law must be regarded as 
having been altered by Section 17 of 
the new Limitation Act of the year 1963. 
He does not dispute. nor is it possible 
tc do so. that the unanimous opinion of 
all the High Courts was that Section 18 
of the Limitation Act was not available 
in respect of an application by a judg- 
ment-debtor under Rule 2 of Order 2 
Civil P. C. for entering full or par 
satisfaction of decree on the ground of 
payments having been made by him. 
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6. The old Section to the extent 
relevant reads :-—~ 

“Where any person having a right 
to institute a suit or make an application, 
has, by means of fraud, been kept from 
the knowledge of such right or of the 
title on which it is founded. 

xX X xX xX X X : 
the time lI'mited for instituting a suit 
or making an application x x xX X X 
shall be computed from the time when 
the fraud first became known to the per- 
son injuriously affected thereby s.es... 
The first schedule of the said Limitation, 
Act of 1908 also contained two articles 
namely. Art. 95 prescribing a period of 
three years for obtaining relief on the 
ground of fraud from the date when fraud 
becomes known to the party wronged and 
Artťcle 96 prescribing a period of three 
years for relief on the ground of mistake 
when the mistake becomes known to the 
plaintiff. 


7. The ideas involved in or the 
fntention of all the above provisions of 
the previous Act. i.e. Section 18 and 
Arts. 95 and 96 are collected and enacted 
in Section 17 of the new Act as follows: 


“17. Effect of fraud or mistake— _ 

(1) Where, in the case of any suit 
or application for which a period of limi~ 
tation is prescribed by this Act— 

(a) the suit or application is based 
upon the fraud of the defendant or res- 
pondent or his agent; or : N 
(b) the knowledge of the right or title 
on which a suit or application is founded 
is concealed by the fraud of any such 
person as aforesaid; or . 

(c) the suit or application is for relief 
from the consequences of a mistake; or 
sses.. the period of limitation shal not 
begin to run until the plaintiff or appli- 
cant has discovered the fraud or mistake 
or could, with reasonable diligence, have 
discovered it; 
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> 8. It is seen from the foregoing 
that the only change effected by the Limi-~ 
tation Act, 1963 is a change in the matter 
of drafting and redistribution of ideas 
and not any change in the law itself. 
Whereas under the old Act. what ap- 
peared to be a fresh period of limitation 
was prescribed from the date of know~ 
ledge of fraud or mistake as the case 
may be for suits for relief on the ground 
of fraud or mistake, the new Limitation 
Act assimilates those ideas to the frame~ 
work of Section 18 of the old Act name- 
ly. that the starting point of limitation 
prescribed for any suit or application is 
itself postponed where the plaintiff is 
prevented from going to Court by reason 
of such supervening circumstances as 
fraud on the part of the defendant or 
mistake on his own part. It will also be 
noticed that even under the old Section 18 
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provision was made in respect of appli- 
cations also, 


9 The real substance of the 
matter so far as an application under 
Rule 2 of Order 21, Civil P. C. is con- 
cerned is that the right of a judgment- 
debtor to make an application is quite 
independent of whether or not the 
decree-holder, who has received money 
or satisfaction, reports the same to the 
Court, In the nature of things, there- 
fore, it is not possible for a judgment- 
debtor to complain that any conduct on 
the part of the decree-holder, whether 
fraud or other, is a circumstance which 
in the eve of law prevented him from 
making his own application under R. 2 
of Order 21, Civil P.C. `’ 


—«0. We are therefore not satisfied 
that the lower appellate Court commit- 
ted any error in coming to the conclu- 
sion that the application of the appellants 
does not fall within the scope of Set- 
tion: 17 of the Limitation Act. 1963 and 
that the same was barred as having been 
filed beyond the period prescribed under 
Art. 125 of the schedule to the said Act. 

ik. It is seen from the execution 
_ after the original decree~ 
holder got his execution application dis- 
missed on the 20th of March. 1967, the 
assignee-decree-holder has neither got his 
assignment recognised nor made his own 
application for execut’on of the decree. 
If and when he takes any such steps, it 
goes without saying that the appellants 
will be entitled to raise all objections 
available to them under the law. 

_ 22 The appeal is therefore dis- 
missed, No costs. 


Appeal dismissed. 
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G. K. GOVINDA BHAT AND 
K. JAGANNATHA SHETTY. JJ. 


The Corporation o* the City of 
Bangalore, Petitioner v. The Mysore State 
Board of Wakfs and others. Respondents. 

Writ Petn No, 4259 of 1968. D/- 
27-9-1972. 

Index Note.— (A) Wakf Act 1954, 
Section 4 —- Commissioner empowered to 
list out Wakf properties, but has no 
power to decide title disputes. 


Brief Note:— (A) List of Wakfs so 
made and gazetted under Sect’on 5 does 
mot bind strangers to the Wakfs. Quash- 
ing the gazette notification (in respect of 
property claimed to be owned by them 
complaining that Commissioner had not 
made proper enquiry and that he only 
compiled a list of properties alleged to 
be wakfs, thereby erroneously including 
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property in it as wakf-pro- 
perty) would be infructuous. (Case law 
discussed), (Paras 5 and 6) 


Cases Referred: Chronological Paras 
(1969) 2 Andh WR 265, Parvathi 
Bai v. E Board 
AIR 1967 Raj 1 = 1966 Raj LW 
' 582, Radhakishan v. State of 
Rajasthan 

S. V. Subramaniam. for Petitioner: 
K. 5. Savanur (for Nos. 1 to 3) N. 
Bheema Charya (for Nos. 4. 7.and 8) and 
A. T. Vijayrangam (for No. 12), for Res= 
pondents. 

GOVINDA BHAT, J.: This is a peti- 
tion under Art. 226 of the Constitution, 
by the Corporation of the City of Ban- 
palore, challenging the notification No. 
MBW, 19(1)64 dated 7-6-1965. published 
in the Mysore Gazette dated July 22, 
. 1965, under Section 5 (2) of the Wakf Act, 

1954, hereinafter called the Act. 


2. The case of the petitioner is 
that seyeral lands belonging to the peti- 
tioner-Corporation have been listed as 
Wakf Properties in the impugned list 
without making any enquiry or investiga- 
tion under Section 4 of the Act. The 
contention of the Wakf Board and some 
of the Mutawallis of the concerned wakis 
fs that the lands in question (though ori- 
ginally were properties belonging to the 
Corporation) have been granted to’ the 
various wakfs and that the petitioner has 
mo title to the said properties. 

3. Tf the Commissioner, on the 
basis of whose enquiry under Sec. 4 of 
the Act the list of wakfs has been pub- 
lished. is competent to adjudicate upon 
disputed title to property between the 
wakfs on the one hand and strangers to 
the wakfs on the other, then it is neces- 
sary for us to consider the grievance 
made out by the petitioner but if such 
Commissioner has no jurisdiction to de- 
cide disputed title to property. then, if 
will be futile to quash the impugned 
notification and to direct the Commis~ 
sioner to hold an enquiry. 

4, In Radhakishan v. State of 
Rajasthan, AIR 1967 Raj 1 the scope of 
enquiry under Section 4 of the Act and 
the scope of suit provided under Sec- 
tion 6 of the Act came up for considera- 
tion and it was ‘held that the Commis- 
sioner under Section 4 has no jurisdic- 
tion to adjudicate whether a particular 
property is Wakf Property or not and 
further the words “any person interest- 
ed therein” in sub-section (1) of 5S. 6, 
refer to any person interested in the 
iWakf and not a person stranger to the 
wak". It was further stated that sub- 
section (4) of Section 6 makes the list 
final and conclusive only between the 
Wakf Board. the Mutawalli, and a per- 
son interested In the Wakf. as defined in 
Section 3 (h) and no other person. and 
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that. Section 6 cannot apply to the case 
of property which is in the hands of a 
stranger over whom the Board has no 
control under the Act.. 

. The Andhra Pradesh High 
Court in Parvathi Bai v. Wak? rd, - 
(1969) 2 Andh WR 265 has taken the same 
view. It was held therein that the entire 
scheme of the Act judicates that the Wakf 
Board’s jurisdiction is confined to matters 
of administration of the Wakfs and not 
to adj udication of questions: of title and 
that Section 6 (1) of the Act did not in- 
vest the Wakf Board with authority to 
decide the questions whether a particu- 
Jar property belonged to the Wakf or 
mot and certainly so where the person 
claiming title is a stranger to the Wakf. 
We are in respectful agreement with the 
view of the law as stated in the above 
decisions. 

6. In that view, the right of the 
petitioner in respect of the disputed pro- 
Perties, if it has one, will remain un- 
affected by the impugned notification. 
Any dispute between the Wakfs on the 


one hand and the petitioner on. the other 


has to be decided by a competent Civil 
Court. 
this 


_ 4 For the above reasons, 
writ petition is dismissed but without 


costs, 
Petition dismissed, 
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M. SADANANDA SWAMY, J, ` 


Gangappa Ramappa Damannavar and 
others, Appellants v. Kallappa Sonkappa 
Katti and others. Respondents, 


Second Appeals Nos, 728 of 1970, 
753 and 754 of 1970, D/~ 7-9-1972. against 
Judgment and decree of Principal Dist 
J.. Balgaum, D/- 21-3-1970. > 

Index Note:— (A) Criminal P. C. 
Section 145 —. Civil Court’s power to 
grant injunction against receiver (X- 
Kef:— Specific Relief Act (1963), Sec- 
tions 6, 34). l 

_ Brief Note:— (A) In a suit for des, 
claration of title and injunction the re- 
lief of injunction cannot be ‘granted | 
when the property is in the possession 
of receiver appointed in proceeding 
under Sectton 145. (Para 9) 
_ Index Note:— (B) Civil P. C.. Sec- 
tion 100 — Concurrent finding of fact 
that “will” was genuine, 

Brief Note:— (B) When there is a 
concurrent finding of fact that the will 
was genuine the High Court does not 
interfere with the finding. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1962 SC 567 =. (1962) 3 SCR . 

195, Purnima Debi v. Khagen- 

Narayan 
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AIR 1959 SC 443 = (1959) 37 Mys 
LJ 424. H. Venkatachala Iyen- | 
gar v. B. N. Thimmajamma TI 
AIR 1927 PC 66 = 101 Ind Cas 
903. W. Robins v. National Trust 
Co. Ltd, i4 


J. S. Gunjal, for Appellants In R.S. A. 
Nos. 728. 753 and 754 of 1970; S. K. 
Venkataranga Iyengar, for Respondents 
In R. S. A. Nos, 728, 753 and 754 of 
1970, 


JUDGMENT :— The appellants in 
R. 5. A. 754/70 are the plaintiffs 1 ma 2 
in the trial Court in Special Suit No. 37 


of 1967 and the respondents are defen~ 


dants 1 and 2. The parties will be re 
ferred to in relation to R. S. A. 734/70. 
The appellants are eee in all the 


three appeals. In R. 5. 753/70 the 
lst defendant Bharmappa the sole 
respondent and in R. S. A. 728/70 -the 


second defendant Kallappa is the sole 
respondent. 


2. The suit properties consist of 
a -house bearing V, C. No. 220 situate 
at Dhupdal village in as Taluk and 
two lands — one R, No. 88/1 plus 2, 
pius 3, plus 4-A measuring 6 acres and 
another bearing R. S. No. 191/1 measur- 
ing 4 acres 18 guntas both situate at 
Dhupdal. These properties originally 
belonged to one Kallappa Mallappa 


Damannavar. who was the brother of the- 


appellants’ father Ramappa. Kallappa 
died on 28-12-1938 leaving no issues 
either male or female. After his death, 
his widow Akkavva 
perties. She died on 6-9-1966. There- 
after, disputes arose between the appel- 
lants and the respondents in respect of 
these properties. Respondent 1 is the 
husband of Akkavva’s sister. Respon- 
dent 2 is Akkavva’s brother. The ap- 
pellants claim the properties as heirs of 
their paternal uncle Kallappa whereas 
the respondents claim them under a will 
alleged to have been executed by Ak- 
kavva on 1-10-1964 in their favour. The 
dispute between them led to the initia- 
tion .of proceedings under Section 145 of 
the Code of Criminal Procedure, and on 
4-11-1966, the Sub Divisional Magistrate, 
Bailhongal, attached the suit lands and 
entrusted them to the management of 
the Tahsildar. 

3. Thereafter, the second respon- 
dent filed a suit in O, S. 61/67 in the 
Court of the Munsiff at Gokak for a de- 
claration that he has become the owner 
of the suit land R. S. 88/1 plus 2 plus 8 
plus 4-A under the said will and for 
permanent injunction restraining the 
appellants from interfering with his pos- 
session and enjoyment of the land. On 
the next day. on 19-4-1967. respondent 1 
also filed a suit O. S. 63/67 in the same 
Court against the appellants for a simi- 
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. suits, an application was filed in 
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lar relief in respect of the other two suit 
properties and also claiming them under 
the same will. Thereafter on 26-6-1967, 
the present appellants filed Special Suit 
No. 37/67 in the Court of the Civil Judge, 
Belgaum. against both the respondents 
for a declaration that after the death of 
Akkevva. they had become the owners 
of the suit properties and for possession 
of the suit house and future mesne pro- 
They did not ask for possession of 
the suit lands as they were by that time 
in f the management of the receiver ap- 
pointed by the Sub-Divisional Magis- 
trate. During the pendency of me 
the 
District Court in Mise, Application No. 
4/68 for transfer of the two suits from 
the Court of the Munsiff. Gokak. to the 
Court of the Civil Judge. at Belgaum 
and accordingly, they were transferred 
and on transfer. O., S. 61/67 was re- 
numbered as O. S. 91/68, and O. S. 63/67 
was re-numbered as O. S. 93/68 in that 
Court. All the three suits were hear 
together and common evidence was re- 
corded in Special Suit No. 37/67 and 
they were disposed of by a common 
judgment, Since the pleadings in all the 
three suits were identical. the Civil 
Judge referred to only the pleadings in 
Special Suit No. 37/67 in the course of 
his judgment. The trial Court dismissed 
O., S. 37/67 and decreed the suits O. S. 
91/68 and O. S 93/68. On appeals being 
filed, the District Judge. Belgaum. heard 
the three Regular Appeals Nos. 18. 19 
and 20 of 1969 together and disposed of 
them by a common judgement confirm- 
ing the decrees of the trial Court. R. A. 
Nos. 18. 19 and 20 correspond to the 
Original Suits Nos. 37/67. 93/68 and 
91/68. The present second appeals have 
been filed against the decrees in the said 
Regular Appeals, R. S. As. 728/70, 
753/70 and 754/70 correspond to R. As, 
19/69. 20/69 and 18/69 respectively. 


4, It is the case of the appellants 
that Akkavva was, sufferring from some 
serious disease and was an inpatient in 
the Karnataka Health Institute at Ghata- 
prabha from 18-2-1964 to 1-10-1964, 
from 3-10-1964 to 23-10-1964 and from 
5-11-1964 to 18-11-1964 and that during 
that period she was operated thrice, that 
She died intestate on 6-9-1966, that she 
did not execute any will on or about 
1-10-1964. that during that pee she 
was ailing very seriously in the Karne- 
taka Health Institu tute at Ghataprabha, 
that she was not in a fit state of health 
and did not possess the requisite testa- 
mentary capacity to make a will and 
that the will dated 1-10-1964 relied upon 
by the respondents is a fabricated and 
forged document. They alleged that 
respondents 1 and 2 have fabricated the 
alleged will with a view to lay claim to 
the suit properties, 
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5. On the other hand, it is the 
case of the respondents that though Ak- 
- kavva was an inpatient in the said hos- 
pital during the said periods. she was 
_ not suffering from any serious disease, 

that in the month of September 1964, 

she developed a swelling on the fore- 
head and the same was removed by 
Operation on 21-9-1964, that she was 
fully cured by 1-10-1964 and that on 
1-10-1964 while she was in a fit and 
sound disposing state of mind, she 
voluntarily executed a-will bequeathing 
the suit properties in their favour and 
got the same duly registered on that 
very day. It was also pleaded by them 
that a_ litigation was pending between 
her and the appellants since a long time 
in respect of the house properties which 
were not divided, that she was on inimi- 
cal terms with them and that it . was 
natural that she executed such a will in 
favour of the respondents who are her 
Close relations. 


6. Issues 1-A and I-B threw the 
onus of proving that the will was ex- 
ecuted by Akkavva and that she was in 
a sound disposing state of mind at the 
time when she has so executed the will 
on 1-10-1964 is on the respondents. Both 
the lower Courts have held that the 
respondents have proved that the will 
was executed by Akkavva and that she 
was in a sound disposing state of mind 
at that time. 


6-A. D. W. 1 is the scribe of the 
will; D. W, 2 is one of the attestors of 


the will D. W. 8-is the pleader at 
Gokak who was consulted by Akkavva 
before she executed the will. D. W., 4 
is the Chief Medical Officer of the 
Karnataka Health Institute, Ghata- 
prabha, who treated Akkayya during her 
stay in the hospital and D. W, 5 is the 
Ist’ respondent. The -.other  attestor 
Shivanagouda Mallagouda Patil is not 
examined as he was said to be dead. No 
witnesses were examined on behalf of 
ie a. The will is marked as 


7. D. W. 1 Basavanthappa is the 
professional document writer at Gok 
He states that he, knew Akkavva earlier 
and that on 1-10-1964 at about 8.30 or 
9 A. M. Akkavva. Shivanagouda Malla- 
gouda Patil. the Revenue and Police 
Patil of Dhupdal, D. Ws. 2 and 5 came 
to his office, that Akkavva told him that 
there was a wound on her forehead. that 
she must undergo an operation, that she 
was not sure of her future and that she 
wanted to make a Will in favour of the 
respondents, that she gave the details 
of her propertizs and the manner in 
which they shauld be bequeathed. that 
she was then in a sound and disposing 
state of mind and was capable of under- 
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standing . the nature of the transaction, 


that he accordingly wrote the will Exhi- 
bit D-i. that after he read over the 
document to Akkavva. she told him that 
she would like to show it to her lawyer 
before affixing her left thumb impres- 
sion, that she told him that what had 
een written by the witness was cor- 
rect, that they left and returned after 
half an hour, that she told him that 
her lawyer had approved of Exhibit D-1, 
that she affixed her left thumb imores- 
Sion on Exhibit D-1 in his presence that 
he wrote the shara to her left thumb 
impression, then Shivanagouda Patil and 
D. W. 2 attested the document in the 
presence of Akkavva and the witnesses. 
that _D-1 (c) and D-1 (d) are their res- 
bective attestations. that they all left 

office thereafter saving that they 
would go to the Sub-Registrar’s Office. 
The evidence of D, W. 2 js also to the 
same effect, The evidence of the wit- 
nesses is corroborated by the evidence 
of D. W. 5. D. W., 5 has stated in his 
evidence that there was swelling on the 
forehead of Akkavva. she was admitted 
to the Karnataka Health Institute at 
Ghatapnabha. that the operation took 
place in the Hospital. that 9 or 10 days 
thereafter the swelling subside . that 
She was cured, that when she was in 
the hospital he was looking atter her. 
welfare. supplying her meals that Ak- 
kavva stated that there was likelihood 
of another operation. that she would 
like to execute a will. that she sent for 
D. W. 1 and Shivanagouda Patil a day 


earlier to the date of the execution of 


the will, that the Doctor permitted her 
to leave the hospital on 1-10-1964: buf 
that she was brought out of the hospital 
on the previous day at about the time 
of sun-set. that she was taken to Dhup- 
dal on 1-10-1964, they started from 
Dhupdal at 7 or 8 A. M. and went to 
Gokak, Gokak is six miles away from 
Dhundal that they reached Gokak af 
about 8 or 9 A. M. and went to the 
house of D. W, I in the ear of Shr 
Patil. He has corroborated the evidence 
of D. W. 1 as to what took place in the 
Office of D. W, 1. D. W. 3 is Mr. K. D. 
Kulkarni. a practising pleader at Gokak, ` 
who has stated in his evidence that on 
that day morning at about 9-00 or 9-30 
A.M. Akkavva brought and showed the 
will Exhibit D-1 to him before putting 
her left hand thumb impression on it 
and that he told her that It was quite 
alright, that she was then keeping fif 
and was capable of understanding things, 
that she and Shivanagouda Patil who 
had accompanied her went away. The 
evidence of D. W, 4 Dr. M. K. Vaidya, 
the Chief Medical Officer of the Karna~ 
taka Health Institute at Ghataprabha. is 
that he is the Chief Medical Officer of 
that hospital since 20 years. that Ak- 


1973 


kavva was suffering from tumor on the 
forehead between 18-9-1964 to 1-10- 
(1964. that the first stage of an operation 
was performed on her, that the mental 
condition of the patient was normal, that 
she was in normal health at the time of 
her first discharge from the Institute. 
Tn cross-examination it was elicited from 
this witness that apart from the certifi- 
cate there is no, other record to show 
when the patient was discharged on 
1-10-1964. and when she was readmitted 
on 3-10-1964. He has also stated in the 
cross-examination that there was no re- 
cord to show that she was in the hospl- 
tal on 1-10-1964 and 2-10-1964, He has 
further stated that there is nothing on 
record to show at what particular time 
the patient left the- hospital on 
1964. He has also spoken to the 
that she was operated upon for the se- 
cond time and then again for the third 
time she was operated on 5-10-1964. 
Both the lower Courts have accepted his 
evidence as to the physical and ment 
condition of Akkavva at the time when 
she was discharged from the 

for the first time. He has stated that 
the tumor of the kind which was on the 
forehead of Akkavva would not affect 
the person’s mental condition, He is an 
experienced doctor and an independent 
witness and no reason has been shown 
to question the decision of | the | lowen 
Courts in having accepted his evidence, 
Moreover, his evidence is also corrobo- 
rated by the evidence of the other wit+ 
messes who have all stated that Akkavva: 
was in a sound disposing state of mind 
on 1-10-1964 and that she was able to: 
move about like any other person, 


8 It is contended by Mr. J. S.. 
Gunjal, the learned counsel appearing: 
on behalf of the appellants, that though. 
the issues were framed correctly throw~ 
ing the burden of proof on the respon-= 
dents, the lower appellate Court has- 
made a wrong approach and has held 
that the appellants have failed to esta- 
blish their case that the will is a forged 
one. But the trial Court as well as the 
lower appellate Court have considered 
the entire evidence, oral and documen-« 
tary, and come to the conclusion thaf 
the respondents have established that 
the will was executed by Akkavva and 
she was in a sound disposing state of 
mind at that time. It is only after re« 
cording its findings on the issues in that 
manner that the lower appellate Court 
has observed that the appellants have 
failed to establish their plea that the 
will is a forged one, Hence, the con~ 
tention of the appellants must fail. 

9. It is next contended by Mr 
Gunial that the suits filed by the res- 
pondents namely, O. S, 91/68 and O, S. 
93/68 are for declaration of their title 
as well as for injunction and that the 
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its are not maintainable since. on the 
a the said suits were filed the Te- 
ceiver appointed by the Sub-Divisional 
Magistrate, was in possession of the two 
lands which were the subject-matter of 
the said suits. These suits were not 
merely for injunction but they were 
also for declaration of title as well as 
for injunction. Hence, it cannot be said 
that the suits were not maintainable. 
But the contention of Mr. Gunijal that 
the lower Courts could not decree the 
suits in respect of the relief of injunc- 
tion, has to be upheld, since, admitted- 
ly, the plaintiffs in the said suits were 
mot in possession of the said suit proper- 
ties on the dates the suits were filed. 
It is also not denied that the receiver 
continued to be in possession of the suit 
bands. Hence, the decrees of the lower 
Courts in O. S. Nos. 91/68 and 93/68 
have to be modified in so far as they 
relate to the relief of injunction. 


= 20. It is next contended by Mr. 
Gunjal that the findings of the lower 
appellate Court are vitiated. since the 
material evidence in the case namely, 
the parts of the evidence of the wit- 
messes relating to their cross-examina- 
tions, have not been considered by the 
Jower appellate Court. The lower ap- 
pellate Court has not considered in de- 
tail the evidence of the witnesses in their 
cross-examinations; it has observed while 
considering their evidence that nothing 
has been elicited in their cross-exami- 
nation to disbelieve them. Hence. it 
cannot be said that the evidence of the 
witnesses in cross~-examination and the 
answers of the witnesses, have not beep 
considered by the lower appellate Court. 


11. Mr. Gunijal relied on the ob- 
servations in H., Venkatachala Iyengar 
v. B. . Thimmajamma, 37 Mys LJ 
424 = (AIR 1959 SC 443) wherein it 
bas been held that the wropounder has 


taken a prominent part in the execution 


of the will and has received substantial 
benefit under it, that itself is generally 
treated as a suspicious circumstance at- 
tending the execution of the will and 
the propounder is required to remove 
the said suspicion by clear and satisfac- 
tory evidence. . His . contention is that 
the first respondent teok an active part 
in getting the will executed by avva 
end that circumstance itself creates a 
suspicion against the voluntary nature 
of the bequests made by Akkavva. Mr. 
Gunjal next relied upon the decision in 
Purnima Debi v. Khagendra Narayan, 
(AIR 1962 SC 567) wherein it has been 
held that the registration of the will is 
mot by itself sufficient to dispel all sus- 
picion regarding it where suspicion 
exists. In the present case. the Sub- 
Registrar has not been examined. It is 

evidence that there were legal pro- 
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ceedings between Akkavva and the ap- 
pellants in respect of the house pro- 
perty which had not been divided dur- 
ing the lifetime of her husband and 
that it was only the respondents who 
were on cordial terms with her. It is 
therefore natural to expect Akkavva to 
make bequests of her properties only in 
favour of the respondents and to exclude 
the appellants from any benefits under 
the Will, Apart from the evidence of 
D. W. 1. the scribe, and D. W., 2 the at= 
testor, which has been relied upon by 
both the lower Courts. there is the evi~ 
dence of D, W, 3. K. D. Kulkarni Plea-« 
der of Gokak who conducted the previ- 
ous litigation on behalf of Akkavva 
against the appellants. He has stated in 
his evidence that Akkavva had brought 
to him Exhibit D-1 before she affixed 
her thumb impression and consulted him 
on the morning of 1-10-1964. that she 
had come with Shivanagouda Patil, that 
he told her that the terms of the docu~ 
ment are proper and that avva and 
Shivanagouda Patil thereafter went away. 
Both the lower Courts have relied upon 
his evidence and nothing has been elicit- 
ed in his cross-examination to show as 
to why his evidence should not have 
been accepted. Therefore, it is “not 
material in this case that:the Sub-Regis~ 
trar has not been examined since the 
evidence of this witness shows 
kavva was very well aware of the con- 
tents of Exhibit D-1 before she affixed 
her thumb impression to the said docu- 
ment. 


12. In the will there is a misdes« 
cription of the numbers of the houses 
which formed the subject-matter of the 
will. House No, 220 is stated to be in 
the possession of vva whereas in 
fact it is in the possession of the ap~ 
pellants, It is contended that this is also 


a suspicious circumstance, circum~ 


stance has been considered by the lower. 


appellate Court. Ft has observed that 
this circumstance has no material signi- 
ficance. Further, it was observed that 
even in their plaint the appellants have 
described one of the suit lands as S, No. 
191/1 whereas it ought to be S. No, 171/1. 
Such mistakes accrue by oversight or 
inadvertence and it- cannot be said that 
the lower appellate Court was in error 
in not attaching any significance to that 
circumstance. 


13. Exhibit P-2 is a certificate 
issued on 17-12-1966 by the Chief Medi- 
cal Officer of the Karnataka Health In~ 
stitute, which states that Akkavva was 
under treatment in the hospital as an 
indoor patient from 18-9-1964 to 1-10- 
1964, from 3-10-1964 to 23-10-1964 and 
from 5-11-1964 to 13-11-1964 and that 
operations were performed on her on 
21-9-1964, 3-10-1964 and 5-10-1964, The 
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tween 
the fir 


4 to 2 miles 
from Ghataprabha where the hospital is 
situate. Their evidence is that it was 
at about the sun-set on the 30th Sep- 
tember, . 1964, that she was taken from 
the hospital to Dhupdal. Exhibit D-2 is 


the Indoor History Sheet of the K. H.L 
Hospital. Ghataprabha. Jt shows that 


Akkavva was admitted on 18-9-1964, dis- 
charged on 23-10-1964. re-admitted on 
5-11-1964 and re-discharged on 13-11 
1964. This is what is stated in the first 
sheet of Exhibit D-2, ibit D-2 con- 
sists of five sheets, From this statement 
on the first sheet it is contended by Mr, 
Gunjal that vva must have stayed 
as an indoor patient from 18-9-1964 to 
1-10-1964 and from 3-10-1964 to 23-10- 
1964, that she was discharged on 1-10 
1964 and that she could not have gone 
out of the hospital and executed the 

on 1-10-1964, But, the accompanying 
sheets of Exhibit D-4 which set out in 
detail the condition of the patient, the 
routine treatment. the diet and instruc+ 
fions, and also the record of temperatures 
noted on every day of the treatment, 
show that Akkavva could not have been 
an inpatient in the hospital on 30-9-1964 
or on 1-10-1964. - The temperature, res- 
piration, stool and urine examination of 
the patient have been noted from 198-94 
1964 to 29-9-1964 both days inclusive, 
put t the temperature chart is shown 


try 30th September 
1964. the words ‘is discharged! are found. 
The next entry after 30th September 
1964, is the one dated 3-10-1964 on which 
date the entry ‘re-admitted on 3-10- 
1964’ is found, ‘There are no entries 
with regard to the condition of the pati- 
ent. the routine treatment, the special 
treatment or the diet and instructions 
for 1-10-1964 and 2-10-1964. In fact, the 
appellants cannot be allowed to urge 
this contention in view of the averments 
made by them in their own plaint in 
Special Suit No. 37/67 to the effect that 

avva was an indoor patient in the 
hospital from 18-9-1964 to 1-10-1964, 
from 38-10-1964 to 23-10-1964 and from 
5-11-1964 to 13-11-1964 and that she was 
operated thrice in the said hospital 
There was no suggestion made to D. W. 4 
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Dr, Vaidya in cross-examination that 
Akkavva remained in the hospital 
on 1-10-1964 and that she had not 
been discharged on that date. Further 
fit was contended that the certificate 
Exhibit P-1 shows that Akkavva was 
discharged only on 1-10-1964 but the 
evidence of the witnesses is to the ef- 
fect that Akkavva left the hospital on 
the evening of 30th September 1964. It 
is therefore contended that the wit- 


messes who spoke to this fact are un= 


reliable and that their evidence should 
be rejected. The evidence of the ist 
respondent examined as D, W. 5 is to 
the effect that Dr. Vaidya told Akkavva 
that she should go on the morning of 
1-10-1964, that they brought her away 
from the hospital the previous evening 
itself at about the time of sun-set, There 
is nothing improbable in the fact that 
Akkavva left the hospital on the even~ 
ing of 30-9-1964. itself, though she had 
been permitted to leave the hospital on 
1-10-1964. The evidence shows that but 
for a bandage on her forehead. she was 
able to move about like an ordinary per- 
son on 1-10-1964 and that she got her- 
self re-admitted to the hospital on 3-10- 
1964, The malady that she was suffering 
from was a swelling on her forehead 
which had been operated upon on 21-9- 
1964, and she was not sufferring from! 
any serious disease, There is nothing 
improbable in Akkavva having left the 
thospital on the evening of 30th Septem~ 
‘Ibe 1964 itself though the Doctor had 
permitted ther to leave the hospital on 
1-10-1964, 

f 


44. Mr. Venkafaranga Iyengar, 
the learned counsel appearing on behalf 
of the respondents, relied on the decision 
in W. Robins v. National Trust Co. Ltd., 
(AIR 1927 PC 66) — an appeal from 
Canada. ‘While considering the question 
whether their Lordships should examine 
the evidence in order to interfere with 
the concurrent dings of two lower 
Courts on a pure question of fact. it was 
observed as follows: 


“Whether a man at the time of mak- 
ing his will had testamentary capacity, 
and whether a will was the result of his 
own wish and act, or was procured from 
him by means of fraud or circumvention 
or undue influence, are pure questions 
of fact. The rule as to concurrent find~ 
ings is not a rule based on any statu~ 
tory provision. It is rather a rule of 
conduct which the Privy Council has laid 
down for i As such it has gradual- 
ly developed. The Judicature which 
has given greatest occasion for its de- 
velopment has undoubtedly been the 
fludicature of India, but the principle is 
not in any way limited in its applica- 
tion to Indian Legislature or Indian Law 
united as such,” 
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15. The said principle has been 
embodied in Section 100 of the Code of 
Civil Procedure. Both the lower Courts 
have come to the conclusion that the 
respondents have established that the 
Will has been executed by Akkavva and 
that she was in a disposing state of mind 
and that she executed it being fully 
aware of its contents. There is no rea- 
son to interfere with the findings of the 
Lower Courts. 


. 16. R. S. A, 754/70 is therefore 
dismissed. R. S. A, Nos. 753 and 728/ 
1970 are partly allowed and the decrees 
of the lower Court in O, S. Nos, 91 and 
93/1968 in so far as they relate to the 
relief of injunction are set aside, But 
the said decrees are confirmed in other 
respects, 


17. The parties shall bear their 
own costs in all the three appeals, | 


Order accordingly. 
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___§. 5. Dhundshi and Co., Appellant vy. 
Bailur Ramaraya Manjunath Shanbhag, 
Respondent. i 
= Regular Second Appl. No, 1063 of 
1969. D/~ 23-8-1972, against Judgment 
a decree of Civil J.. Udipi, D/. 20-6- 


Index Note :— (A) Civil P. C. (1908), 
Section. 100 — Suit for recovery of 
money overpaid by mistake to the agent 
mee Terms and conditions governing the 
relationship between parties not set out 
anywhere = Spelled out from corres- 
pondence between parties — Inference 
of fact from proved document is a ques- 
tion of fact — Inferences as to the ex- 
tent of authority of the agent drawn 
from correspondence between par- 
ties cannot therefore be disturbed in 
second appeal merely because another 
inference was possible on their basis. 
(X-Ref:—~ Contract Act (1872), S. 188). 

se peat, eee. sae (Para 5 

_ A. R Koujalagi, for T. S. Rama- 
chandra, for Appellant: K. Ramachan- 
dra, for Respondent. 


JUDGMENT :— This appeal under 
Section 100 of the Code of Civil Proce- 
dure is by the first defendant in O, S. 
No, 476 of 1961 and directed against the 
judgment and decree made by the learn- 
ed Civil Judge at Udipi in Appeal Suit 
No. 48 of 1966, 
~ .% The suit filed by the respon- 
dent fs one for recovery of a sum of 
Rs. 1,000/~ alleged to have been over- 
paid by mistake to the appellant, while 
rendering accounts in regard to the sales 
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conducted on behalf of the appellant. 
It would appear that 201 bags of cotton 
seeds had been entrusted by the appel- 
lant to the respondent as his agent for 
- gelling them, The terms and conditions 
governing the relationship of the par- 
ties in regard to the business are not 
expressly set out anywhere, They have, 
therefore, to be spelled out from the 
correspondence between the parties, As 
and when goods were sold the respon~ 
dent was sending certain amounts realis- 
ed by such sales after deducting 
commission and other charges, He, 
therefore, sent several sums in three or 
four instalments. It would appear that 
when the, stocks remained unsold at one 
stage. the appellant instructed the res- 
pondent not to sell the goods except on 
his specific instructions, It is in ‘this 
regard that Exhibit A-5. a letter addres- 
- sed by the appellant to the, respondent 
looms large in case. By the said 
letter the appellant instructed the res- 
pondent to sell the goods in certain 
specified quantities to the parties named 
therein, In doing so he clearly men~ 
tioned that in regard to one of them 
the sale price would be collected by 
hims In regard to the others, there 
is no doubt some indication is there that 
the sale proceeds must be collected by 
the respondent himself. The trial Court 
decreed the suit in full. but subjected it 
to a deduction of a certain sum, It also 
awarded interest at the rate of 9 per 
cent. per annum. On appeal by the pre- 
sent appellant the Court below affirm~ 
ed the said judgment and decree with a 
modification as regards the interest pay- 
able. Hence. thi by the first 
defendant. 


3. On behalf of the appellant, Sri 
A, R. Koujalgi, learned Advocate submit- 
ted that on the express terms of Ex, A-5 
it can. be clearly inferred that the respond~ 
ent elf was liable for the collection 
of the value of the goods sold to the said 
parties and to account for ‘the realisa- 
tions thereof. Therefore, even if there 
has been an over payment as contended, 
the same is liable to be adjusted towards 
the dues from the said parties. 


4. The Courts below have come to 
the conclusion that Exhibit A-5 ex facie 
did not indicate that the respondent 
should realise the sale proceeds in cash. 
The reasoning of the Court below in re- 
gard to it has been set out in para, 10 of 
judgment in appeal and it reads 

us i— 


“In the instant case, authority of the 
agent has been limited to a considerable 
extent. I have already observed, in Ex~ 
hibit A-3, the agent, has been prevented 
from selling without hearing from the 


principal. Under Exhibit A-5 agent has 
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his only for cash. 
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been directed to sell 125 bags of cotton 
seeds to the persons named therein. No-« 
where in Ex, A-5 it is stated, that the 
sale should be for cash. No doubt. re~- 
quest has been made by the first defend- 
ant to the plaintiff to collect the sale 
proceeds from the persons named therein - 
except from one and remit the same, 
From the recitals in Ex. A-5, it cannot be 
inferred with reasonable certainty, that 
the plaintiff was prohibited from effecting 
the sale on credit or was directed to sell 
On the other hand. in- 
ference is, that plaintiff was to sell the 
cotton seeds to the mamed persons and 
collect the proceeds. Exhibit A-5 would 
further TA that the first defendant 
had a plaintiff prior to 10-1 
1960, The win o does not appear to 
have been able to recover the sale pro- 
ceeds of the goods sold to two persons, 
After all the goods were sold. the plain- 
tiff submitted the accounts as per Ex, B-3 
dated 19-2-1960.” 


5. I see no reason to differ from 
the observations of the learned Civil 
Judge and the conclusions he has drawn 
in regard to it at a later stage in the 
judgment. It is no doubt true as cons 
tended by Sri A. R. Koujalgi learned Ad- 
vocate. oe the respondent was entitled 


to collect the sale proceeds in regard to 
the sales to persons named in Ex. A-5. 


That is not the same thing as saying that 
the respondent was bound to collect the 
sale pera and account for it to the 
appellant, On the other hand, it is pos- 
sible to infer from Ex. A-5 that the sales 
to persons mentioned therein had to be 
merely made by the respondent and the 
obligation of collecting the sale proceeds 
thereof being clearly on the appellant 
himself. It is to be remembered that the 
appellant has named the purchasers 
thereby implying that there was a pepe 
agreement between the appellant and 

said pu sers. a such a situation. the 
inference drawn by the Courts below 
cannot be said to be unreasonable. The 
mere fact that another inference is pos- 
sible on the basis of the contents of 
Ex. A-5, in my opinion, would not be 
sufficient to disturb based finding of the 
Courts below in a second appeal ‘of the 
present nature. I. therefore, reject the 
contention peep on behalf of the ap 

ant. 


6. In the result, this appeal fails 
and is dismissed with costs . 


Appeal dismissed, 
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V. S. MALIMATH, J. 
. Lokappe and another, Appellants v. 
Narayana, Respondent. 
Misc, First Appeal No. 362 of 1972, 
D/- 21-8-1972, against order of Vacation 
Dist, J.. Dharwar, D/- 17-5-1972. - 


Index Note:— (A) Mysore Civil 
Courts Act (21 of 1964), S. 28 — Vacation. 
District Judge — Jurisdiction of, during 
summer vacation. 

Brief Note:— (A) On consideration 


of the entire scheme of Section 28, it is 
clear that the Vacation District Judge has 


jurisdiction to entertain all suits. appeals: 


and other proceedings pending in or 
cognizable by any Civil Court in the Dis- 
trict concerned during the summer vaca- 
tion, (Para 6) 
K. S. Savanur, for Appellants; T, J. 
Chouta. for Respondent, 
JUDGMENT :—- This is a 
appeal under Order 41. Rule 1 (r) of the 
Code of Civil Procedure against the order 
passed by the Vacation District Judge 
dated the 17th of May, 1972 on I. A. No. £ 
in O. S. No. 13 of 1972. The appellants- 
plaintiffs instituted the suit on the 22nd 
of April, 1972 in the Court of Vacation 
District Judge, Dharwar for a permanent 
injunction restraining the defendant from 
interfering with their possession and en= 
foyment of the suit land, measuring an 
extent of 3 acres 37 guntas. On the same 
day. the appellants obtained an ex parte 
order of injunction in their favour. The 
respondent thereafter. filed his objections 
and the matter was finally heard by the 
Vacation District Judge himself. The 
. learned Vacation: District Judge passed an 
order on the 17th of May. 1972 and vacat- 
ed the interim order of iniunction in so 
far as it pertained to an extent of 2 acres 
87 suntas. which extent of land was 
claimed ‘by the respondent defendant to 
be in his possession, The interim order 
of injunction was. therefore, confirmed 
only in respect of the remaining extent 
of 1 acre. Hence this miscellaneous first 
appeal by the plaintiffs. oo 


2. Shri K. S. Savanur. learned 
counsel for the appellants. submitted that 
the learned Vacation District Judge had 
no jurisdiction to entertain the suit and 
to make an interim order in the same. 
It may be noted here that the appellants 
themselves filed the suit before the Vaca~ 
tion District Judge and moved him for 
grant of interim order of injunction in 
their favour. They were also able to 
secure an interim order of injunction in 
their favour. It is when the learned 
Vacation District Judge modified the in- 
terim order that the plaintiffs have chal- 
enged the said order in this Court. 
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‘Savanur on that 


plaintiffs 


- ġriet. 
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Though this contention raised by the ap- 
pellants is inconsistent with the stand 
taken by them in invoking the jurisdic- 
tion of the Court of the Vacation Dis- 
trict Judge, I will not be justified in over- ` 
ruling the contention raised by Shri 
ground, inasmuch as 
jurisdiction cannot be conferred on a 
Court by consent of parties. 


3. The argument of Shri Savanur 
was constructed entirely on the language 
of sub-section (4) of S. 28 of the Mysore 
Civil Courts Act. 1964 which reads as 
follows :— 


_ ."(4) (a) The local limits of the juris- 
diction of the Vacation District Judge or 
Vacation Civil Judge shall’ be the same 
as those of the District Court concerned. 

_ The jurisdiction of the Vacation 

Civil Judge shall extend to all suits, ap- 
peals and other proceedings pending in, 
or cognizable by any Civil Court (whether 
a District Court. a Civil Judge’s Court 
or a Munsiff Court) in the District con- 
cerned when such Court is adjourned for 
summer vacation.” 
It was submitted by Shri Savanur that 
clause (b) of sub-section (4) of S. 28 only 
states that the Vacation Civil Judge .has 
jurisdiction to entertain all suits, appeals 
and other proceedings pending in, or 
cognizable by any Civil Court in the dis- 
. I was, submitted that no such 
provision is made, conferring jurisdiction 
on the Vacation District Judge to enter- 
tain suits, appeals and other proceedings 
pending in. or cognizable by any Civil 
Court in the district concerned, when the 
Court is adjourned for summer vacation. 
If in clause (b) the Vacation District 
Judge was also included. it is obvious 
there would not have been any scope for 
the argument which is now advanced by 
Shri Savanur, The question for con- 
sideration. therefore, is as to whether 
merely because there is no specific pro- 
vision similar to clause (b) of sub-sec- 
tion (4) of S. 28 in regard to the Vacation 
District Judge, can it be said that the 
Vacation District Judge has no jurisdic: 
tion to entertain suits, appeals and other 
proceedings pending in, or cognizable by 
any Civil Court in the same manner as 
Vacation Civil Judge is competent to do 
by virtue of the expsess statement con- 
ie in clause (b) of sub-section (4) of 


4, Section 28 of the Mysore Civil 
Courts Act, 1964 is a section which makes 
provision for disposal and despatch of 
judicial as well as administrative work 
during the vacation. Sub-section (1) of 
S. 28 states that the Civil Courts in the 
State or in any area of the State shall be 
closed on such days as may be notified 
by the State Government as public holi- 
days for the whole State or for such area 
in the State. Sub-section (2) states that 
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the Civil Courts shall have three vaca- 
fions in -each year, namely, Summer, 
Dasara and Winter, the period of which 
is required to be fixed by the High Court, 
subject to the maximum prescribed. Sub< 


section (3) makes proyjsion for the ap=. 


poiniment of a Vacation District Judge or 
Vacation Civil Judge, Clause (a) of sub< 
section (3) empowers the h Court, 
where there are more than one District 
Judge in any district. to designate by 
notification, any one of those Distric 
Judges as Vacation District Judge for the 
duration of the adjournment of eny Dis- 
trict Court in summer, Clause (b) of 
sub-see, (3) empowers the State Govern 
ment to appoint .a Vacation Civil Judge, 
fm consultation with the High Court for 
the duration of the adjournment of the 
District Court in summer vacation. The 
said provision empowers the High Court, 
to regulate, by special or general order, 
the work to be discharged by the vaca- 
tion Civil Judge. Clause (a) of sub-sec~ 
tion (4) provides that the local limits of 
the Vacation District Judge or Vacation 
Civil Judge shall be the same as those of 
the District Court concerned. Clause (b) 
of the said sub-section provides that the 
lurisdiction of the Vacation Civil Judge 
shall extend to all suits, appeals and 
other proceedings pending in, or cogniza~ 


ble by any Civil Court (whether a Dis- . j 


trict Court. a Civil Judge’s Court or ea 
Munsiffs Court) in the District concern- 
ed when such Court is adjourned for 
Summer vacation. Sub-section (5) pro- 
vides that the vlace at which the Court 
of the Vacation District Judge or the 
Vacation Civil Judge shalt be held shall 
e the same as the place at which the 
District Court concerned may be held. 
It further provides that Vacation District 
Judge or the Vacation Civil Judge shall 
have such administrative control over the 
of the several Civil Courts in the 
District, as the High Court may by gene- 
ral or special order, determine, Sub- 
section (6) provides that notwithstanding 
the appointment of the Vacation District 
Judge or the Vacation Civil Judge. every 
. Civil Court in the District shall, during 
the period it is adjourned for summer 
vacation, be deemed to be closed for the 
purpose of Section 4 of the Limitation 
Act, 1963. Sub-section (7) provides that 
on the reopening of the D 


istrict Court, a 
Court of a Civil Judge or a Munsiff’s 


Court. after the summer vacation, all 
suits, appeals and other _ proceedings 


and 
pending in the Court of the Vacation Dis- 
trict Judge or Vacation Civil Judge 
which. but for this section, w have 
been instituted or pending in such Dis- 
trict Court, Court of Civil Judge’s or 
Munsiff’s Court, as the case may be, shall 
stand transferred to such_ District Court, 
Court of Civil Judge or Munsiff’ 


s Court, 
and any decree, order or proceeding 
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of the same during th 
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passed by the _ Vacation District Judge - 
or the Vacation Civil Judge shall, 
after such transfer, be deemed to be a 
decree. order or proceeding passed by the 
Court concerned. Sub-section (8) pro- 
vides that notwithstanding the provisions 
of sub-section (7) any appeal from the 
decree or order of the Court'of the Vaca- 
tion District Judge or the Vacation Civil 
Judge. shall, when such appeal is allow- 
ed by law, lie to the High Court, 


3 Tt is clear from the scheme- of 
Section 29 that detailed provisions are 
made for the entertainment of suits, ap- 
peals and other proceedings and disposal 
1 e summer vacation, 
so that the parties who need immediate. 
redress during the summer vacation are 
not put to undue inconvenience and hard- 

p as a result of the Courts being closed 
during the summer vacation. In my 
opinion, all the sub-sections of Sec, 28 

ve to be read together in order to as« 
ce as to whether the Vacation Dis- 
trict Judge has jurisdiction to entertain 
suits and other proceedings and pass in- 
terim orders during the summer vacation; 
Tt is not disputed that if a vacation 
Civil Judge was appointed in this ease. 
he could have entertained the suit and 
dealt with the interlocutory matters, The 
submission of Shri. Savanur is that there 
s a lacuna in Section 28 in that no clear 
and specific provision has been made per~ 
taining to Vacation District Judge, similar 
to the one contained in clause (b) of sub- 
section (4) of Section 28 in which clear 
and specific provision has been made in 
regard to the jurisdiction of the Vacation 
Civil Judge, Though there is no provi-« 
sion pertaining to Vacation District Judge | 

ar to one contained in clause (b) of 

sub-secton. (4), it is clear from the read- 
ing of the other sub-sections in Sec. 28 
that the Vacation District Judge can also 
exercise jurisdiction to entertain all suits 
appeals and other proceedings pending 
in, or cognizable by any Civil Court in 
the District concerned during the summer 
vacation, 


6.- JE the contention of Shri 
Savanur is accepted. the appointment of 
Vacation District Judge under sub-sec~ 
tion (3) of S. 28 would be meaningless. 
Tt is clear from sub-section (3) that when 
there are more than one District Judge 
in a district. one of those District Judges 
may be designated ag a Vacation District 
Judge during summer vacation. It is only 
fn district where there is only one Dis- 
trict Judge that the State Government fs 


h the High Court. If the contention 
of Shri. Savanur is accepted that unde 
Section 28, as it mow stands, in all dis- 
tricts where there are more than one Dis- 
trict Judge, none can function during the 
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summer vacation. But. the very purpose 


of clause (a) of sub-section (3) in disignat~ 


ing one of the District J udges as a Vaca= 
tion District Judge is to clothe him with 
the jurisdiction to entertain suits, appeals 
and other proceedings pending in, or 
cognizable by any Civil Court in the dis- 
trict so that the litigant public is not put 
to inconvenience as a result of the closing 
of the Courts during summer vacation. 
That is precisely the reason why in 
clause a sub-section (4) it is stated 
that the ts of the jurisdiction 
of the E District Judge or Vaca- 
tion Civil Judge shall be the same as 
those of the District Court concerned, 
Besides it is necessary :to see that sub- 
section (7) provides that all suits. appeals 
and other proceedings pending in the 
Court of the Vacation District Judge or 
Vacation Civil Judge stand transs 
ferred to the appropriate Court after the 
cessation of the summer vacation. Sub- 
section (8) further provides that as ap- 
peal from the decree or order of the 
varon District Judge or Vacation Civil 
Judge shall, when such Mees is allowed 
by law. lie to the High Court. ‘The clear 
effect of sub-sections 3). aay (7) and (8) 
of S, 28 is that the Vacation District 
Judge. when he is designated ds such by, 
the High Court under clause (a) of sub- 
section (3) of S. 28 gets clothed with the 
furisdiction to entertain all suits, appeals 
and other proceedings pending in, or 
cognizable by any Civil Court in the Diss 

trict concerned, during the summer vaca~ 
tion. In my opinion, that is the clear in» 
4endment of Section 28. If the contes 
tion of Shri Savanur is accepted, the pro- 
visions of clause (a) of sub-section (3) 
clause (a) of sub-section (4) sub-see, (7) 
and sub-section (8) in so far as they refer 
to Vacation District Judge would be ren- 
dered nugatory, On pase alae of the 
entire scheme of Section 28, I have no 
itati tak ae Vacation 








a all suits, appeals and other proceed- 
pending in, or cognizable by any 
Civil Court in the District concerned 
during the summer vacation. I do not 
therefore, accede to the contention of 
S Savanur that the learned District 
Judge had no jurisdiction to entertain 
e suit or to make an interim order, 


7. It was next urged by Shri 
Savanur that the Court below was not 
justified in modifying the interim order 
of injunction and restricting the: same to 
only an extent of 1 acre, The learned 
Vacation District Judge has. on the basis 
of the mutation entry as well as the re- 
ceipt dated 18th January. 1970 executed 
by the plaintiffs vendor Ramachandrappa 
Bhagubai come to the conclusion that the 
respondent is in possession of an extent 
of 2 acres 37 guntas out of the 
land which measures acres 87 
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guntas, The learned Vacation District 
Judge has, on the basis of materi 
on record, come to the conclusion 
that the respondent is prima 
facie possession of an extent of 2 acres 
37 guntas. That finding cannot be said 
to be erroneous at this stage. We are 
mot concerned at this stage with the ques- 
tion as to whether the tenancy set up 
by the defendant is contrary to law. If 
the defendant is in possession .the plain- 
tiffs would not be entitled to an order of 
injunction in their favour. 


8. For the bingy stated above, 
this appeal fails and the same is dis- 


missed. No costs, 
Appeal dismissed. 
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Banappa Dyavappa Kumbar, Peti- 
tioner v. Gurunath ji Ingalei and 
others. Respondents. 


Civil Revn, Petn, No, 1668 of 1971, 
D/- 18-7-1972 a ainst order of Addl. Dist. 
J.. Dharwar, D/~ 29-9-1971, 


Eas Note :— (A) Civil P. C. (1908), 
0O. 39, R. 1 — Temporary injunction — 
ae of temporary injunction against 


defendant — Defendant found to he in 


‘possession of land on date of suit — 


missal of suit — Suit by defendant — 
Temporary injunction whether can be 
granted, 

Brief Note: (A). Where if was held 
in a suit which was eventually dismissed 
that the defendant and not the plaintiff 


was În possession of the suit land on the 


date of the suit the defendant could not 
be said to have lost his possession merely 
because a temporary injunction was 
granted against him in that suit. Hence 
in a suit for permanent injunction by the 
defendant he could not be required to 
establish his re-entry on the land after 
the 1 of the former suit and on 
that ground temporary oid has could 
mot be refused. (Paras , & 10) 
Cases Referred : anata Paras 
AIR 1965 Madh Pra 142 = 1965 

Jab LJ 583. Durg Transport Co. ` 

v. Regional Transport Authority. 

Raipur 


J. S. Gunial, for Petitioner; v. 
Tarakaram. for Respondents, 


ORDER :— This revision petition is 
directed against an Order made by the 
learned Second Additional District Judge 
at Dharwar, In M. A. No. 29 of 1971. by 
which the temporary injunction granted 
by the learned Civil Judge at Hubli, in 
O. S. No. 48 of 1971 was vacated. Hence 
this petition by the plaintiff. 


JP/LP/F949/72/RMP 
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2. The relevant facts are as 
follows: The suit was filed by the peti- 
tioner a a permanent injunction in res« 
pect of R. S. No. 1/1 of Hirenarti village. 
In the a guit, I. A. I. was filed for the 
grant of a temporary injunction against 
the respondents. The trial Court allow- 
ed the application and issued the tem~< 
porary injunction prayed for. On ap« 
peal by the present respondents, the 
learned District Judge allowed the ap~ 
peal and set aside the order of injunc~ 
tion. It is mecessary to set out a few 
more facts relative +o previous proceed-~ 
ings between the parties. 


3. The suit land originally be~ 
longed to one Krishnaji, whose son is 
the first respondent herein. The case on 
behalf of the petitioner is that he was 
first inducted as a tenant on the land 
by the said Krishnaji and later he enter- 
ed into an agreement to purchase the 
said property for a consideration of 
Rs, 16,000/- and paid an advance of 
Rs, 1000/-. Pursuant to the said agree- 
ment, his possession was continued in 
part performance of such agreement. 
After the death of the said Krishnaji, 
the flirst respondent inherited the pro- 
perty and took a further advance of 
Rs. 1,000/- in accordance with the ear- 
lier piney to sell. He, therefore, 
continued to be in possession of the pro~ 
perty. But, the first respondent filed 
O, S. No. 25 of 1958 in the Court of the 
Munsiff at Kundgol for a permanent in- 
junction against the petitioner and ob-« 
tained an order of Temporary injunction 
therein. Subsequent to the latter order 
of injunction, he aaa the property to 
respondents 2 and 3. During the pen- 
dency of the said suit. the temporary in- 
Junction continued to be in operation. But 
the suit was eventually dismissed on 
18-11-1969. I+ was held therein that the 
first respondent herein was not in pos- 
session of the suit land and that the 
present petitioner was in possession of if 
` on the date of the suit. An appeal was 
taken up in R, A. No, 214 of 1969 before 
the Civil Judge at Hubli. and it is stated 
that it was pending on the date of the 
present suit. An attempt of the first 
respondent herein to secure a further 
temporary injunction in the course of the 
said appeal was e» unsuccessful.. Later, 
allegedly at the instigation of the pre- 
sent first respondent. a turrar 2 and 3 
herein instituted O. No. 90 of- 1969 in 
the Court of the Chit Judge at Hubli 
for an injunction. In the said suit. al- 
though an ad interim injunction was 
issued. in the first instance. it was later 
Haein on the ground that respondents 

3 were not in possession and 
twahivať of the suit land. Their appeal 
against the said order vacating the tem- 
porary injunction in M. No, 7 of 1970 

dismisse 


was also d. The matter was 


B. D. Kumbar v. G. K. Ingalgi (Venkataswami J.) 


A.L R. 


brought up further before this Court in 
C. R. P. No, 1559/70. The said C, R. P. 
was also dismissed. It is after the efore- 
said proceedings between the parties that 
the present suit came to be filed by the 
petitioner herein for a permanent injunc= 
tion. The trial Court granted the tem- 
porary injunction and the lower appel~ 
late Court set aside the same. Hence, 
s revision by the plaintiff, 


A, Before adverting to the con~ 
tentions urged on behalf of the parties, 
it is relevant to give a few more details 
relative to the earlier proceedings. In 
0. S. No. 25/58. it has been clearly held 
that the first respondent herein was not 
in possession of the land on the date of 
the said suit and that the petitioner has 
been in lawful possession pursuant to an 
oral agreement to sell the suit land in 
his favour. In the next suit. O. S. No. 90 
of 19€9 filed by the respondents 2 and 2 
claiming under the first respondent es 
Zenants of the suit land. an order of tem- 
porary injunction owas sought and the 
same was refused. On appeal. the said 
order was confirmed on’ the ground that 
respondents 2 and 3 were not in posses« 
sion of the suit land. -When the matter 
came to be dealt with at the instance of 
respondents 2 and 3 in C. R. P, No, 1559/ 
70, this Court, while dismissing the reyi- 
sion „Petition, a observed thus :—~ 

SOE EE The trial Court as ‘also the 
E Court have refused to grant 
temporary injunction in favour of the 
petitioners on the ground that after trial - 
the Court of the Munsiff has recorded a 
finding in L. C. S. No. 25/58 to the effect 
that on 12-6-1958 the Ingalgis (respond~ 
ent 1) were not in possession and that the 
respondents herein (petitioner herein and 
others) under an oral agreement of sale, 
have been put in lawful possession by the 
Ingalgis, The petitioners who claim 
tunder the Ingalgis and have been put in 
mossession by the Ingalsis during the 
rendency of the suit. can have no higher 
right or better right than the Ingalgis. 
The Courts below were right, in my 
opinion, in refusing an order of tem~ 
porary injunction when there is a judg- 
ment recording findings on the basis of 
the evidence cal possession of the 
suit land 

5. It is “clear from the above ob- 
servations that respondents 2 and 3 here- 
in have failed to establish their lawful 
possession of the suit land as on the date 
of the institution of their suit. 

The principal contention urged 
on behalf of the petitioner herein is that 
the order under revision was passed on 
extraneous and irrelevant considerations, 
and therefore. the same is tantamount to 
an order made by an improper exercise 
of jurisdiction by the lower appellate 
Court. I am clearly of o suai) that this 
contention deserves to be uphel 
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7. It is seen from the Order as a 
whole. that it proceeds on the assump- 
tion that once a temporary injunction ha 
been granted in O. S. No. 25/58 which 
was a suit by the first respondent, herein, 
the petitioner had lost possession an 
therefore, must establish the circum 
stances under which he regained posses~ 
sion after the dismissal of the said suit. 


This is how the passage in question runsé . 
ee 


sees „that there is nothing on Tre- 
cord of this suit to show as to when an 
how the plaintiff took possession | of the 
suit land after he was first restrained by. 
temporary injunction granted in O. Ð. 
No. 25 of 1958 in the year 1958. although 
that suit has been dismissed on 18-11- 
11969. that when much water has flown 
below the bridge after filing of the suif 
in O. S. No. 28 of 1958 that the suit land 
has been leased out in favour of de- 
fendants 2 and 3 by defendant No, 1 in 
1961 during the pendency of that sult and 
that they have been cultivating the suit 
land during the pendency and after dis~ 
missal of that suit and even subsequently, 
that the plaintiff ought to have filed a 
suit as contemplated by the proviso to 
Section 135 of the Mysore Land Revenue 
‘Act; that he could have also filed a suif 
for specific performance of the contract 
or purchase if his claim was justifiable 
when such efficacious relief was available 
to him that he has failed to avail him- 
self of that relief but he has merely filed 
a suit for injunction against defendant 
No, 1 who is admittedly a true owner of 
the suit land and as such the plaintiff 
will have to show that he has got lawful 
possession of the suit land on the date of 
his SuUit...cccocccce” 


_ 8 The view taken by the learned 
District Judge in the above passage is 
. Ielearly erroneous, He seems to have made 
an assumption that once a temporary in- 
junction was granted against the present 
petitioner, he would have lost possession 
and therefore, even if the suit is dismis- 
sed. he would not be entitled to be con-= 
sidered as being in possession of the land. 
This, in my view. is clearly an erroneous 
approach to the question. . 


9. The purpose and the effect of 


an order of temporary injunction has been 
clearly enunciated in the decision of Durg 
Transport Co. v. Regional Transport 
‘Authority. Raipur, AIR 1965 Madh Pra 
142. on which reliance was placed on be- 
half of the petitioner. This is what the 
learned Chief Justice has observed in 
para 4 of the said report:— 


“A stay order or an ad interim in- 
function is issued to maintain and pre~ 
serve the status quo existing at the time 
of the institution of the proceedings. The 
real point, which has to be decided when 
an application for stay or for a tem- 


porary injunction is made, is not how the 
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question ought to be investigated; but it 
is whether the matter should not be pre- 
served in status quo until question 
can be finally disposed of. A stay order 
or an order of injunction is not granted 
to disturb the status quo. It is no doubt 
granted to restore the status quo, but it 
is never granted to establish a new state 


of things differing from the state which 


existed at the date when proceedings 


were instituted.” 
(The underlining is mine), 


__, 20. If the judgment in O. S. No. 
95/58 is examined in the light of the 
above enunciation, it would be clear that 
by the said judgment, what has Been 
declared is that the first respondent was, 
not in possession of the suit land on the 
date of the suit, thereby sustaining the 
possession of the suit land by the present 
petitioner. If this be the true position, 
to insist that the present petitioner must 
establish his re-entry on the land like 
any other fact after the disposal of that 
suit, would be an unnecessary formality. 
In this context, it is relevant to recall 
the observations of this Court. in C. R. P. 
No. 1559/70 extracted earlier. It is seen 
from those observations that the claim 
for a temporary injunction made on be- 
half of respondents 2 and 3, who it must 
be noted claimed possession under the 
first respondent, was rejected exclusively 
on the score that the respondent had 
failed to establish his possession in the 
earlier suit O. S. No, 25 of 1958. I am 
clearly of the view that the same reason 
equally applies to the facts of the pre- 
sent case, unless it is shown that between 
the year 1958 and the date of the present 
suit, the present petitioner had lost pos- 
session and the first respondent entered 
into possession of the suit land lawfully. 
Tt is the case of no one here that the 
first respondent. in fact. entered into pos- 
session of the suit land lawfully during 
the aforesaid period. For all these rea- 
sons, I am clearly of opinion that the 
order under revision cannot be sustained. 


i 11. In the result. this revision 
petition succeeds and is allowed. The 
Order made by the Second Additional 
District Judge at Dhatwar. in M. A. No. 
29 of 1971 is hereby set aside and the 
order made by the learned Civil Judge, 
Hubli. on I. A. I. in O. S. No. 48 of 1971, 
stands restored. 


12. In the circumstances of the 
ease. the parties will bear their own costs. 


Revision allowed. 
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Kechandg Ponnappa and another. Ap- 
pellants v. Chottora Thammaiah, Res- 
pondent. 
- Second Appeal No. 584. of 1970. D/- 
6-7-1972 against judgment and decree of 
Civil J. Coorg, Mercara, D/~ 22-12-1969. 


In 
(1963), S. 12 — Expin. — ‘Time requisite 
for obtaining copy’ includes time taken 
by Court in preparing decree or order 
before application for copy. 


Brief Note:-—- (A) Thus where ap- 
plication for copy was made prior to pre- 


ATR 1972 Mys 274 = R. S. A, 1292 


of 1969, D/- 27-3-1972, Krishnaji 


v. N. R. Mattikopna & Co, 7 
(1971) R. S. A. 75 of 1970, D/~ 9-11- 
1971 (Mys). Gopala Krishna Rao 
v. Laxmi Bai - l 7 
- (1970) R. S, A. No. 351 of 1968. Dj- 
10-7-1970 (Mys). Sheshmal Kushal< 
chand Kothavi v. Mudakappa i 


(FB). State v. Md, Ismail 5 


N. Rama Bhat. for Appellants; T, T. 
Amble. for Respondent. 

JUDGMENT :— ‘The respondenf- 
plaintiff filed the suit out of which the 
present Second Appeal arises for recovery 
of Rs. 3.490/~ on the basis of an agree- 
ment. The suit was decreed by the trial 
Court. The defendants-appellants ap- 
pealed. ‘The application filed by the ap- 
pellants in the lower appellate Court for 
condonation of delay was dismissed, The 
lower appellate Court accordingly dis- 
missed the appeal as barred: by time. 

2. It is urged by Sri Rama Bhat. 
on behalf of the appellants that there is 
no delay in filing the appeal and that the 
appellants are entitled to deduct the time 
between the date of the judgment and 
the date on which the copy application 


was filed. 

3. The judgement of the trial Cour? 
is dated 27-6-1969. e Copy application was 
filed on 7-7-1969. The decree was signed 
on 11-7-1969 though the decree bears the 
date 27-6-1969. i.e. the date of the judg- 
ment. The applicant was told to appear 
to receive the copies on 21-7-1969. But 
he actually appeared on 31-7-1969 on 
which date the copies were delivered to. 


him. The ap was filed on 20th Au 
1969. If the time taken for obtaining the 


copies oes Eon we date the 
copy application was file ere will be 
a delay of 10 days in filing the appeal. 
JP/DQ/F808/72/PSP i 
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dex Note:— (A) Limitation Act 


Sn , 


A.LE 


But if the time between the date of the 
judgment and the date of the copy ap= - 
plication is also deducted. the appeal will 
be in time. The question therefore, is 
whether the time between the date when 
the judgment was pronounced and the date 
when the copy application was filed, is 
also to be treated as time requisite for 
obtaining the copy of the decree. - 


_ 4 The material portion of Sec 
tion 12 of the Limitation Act reads ag 
follows 3 , 
í aaa a a fi 
__. (2) In computing the period of limi 
tation for an appeal or an application for 
leave to appeal or for revision or for re- 
view of a judgment, the day on which 
the judgment complained of was pro- 
nounced and the time requisite for ob- 
taining a copy of the decree, sentence or 
order appealed from or sought to be re+ 
vised or reviewed shall be excluded, 

) Whether a decree or order is apa 
pealed from or sought to be revised or 
reviewed or where an application is made 
for leave to appeal from a decree or 
order, the time requisite for obtaining 
a copy of the judgment on which the 
decree or order is founded shall also be 
excluded, i i 

ation, In computing under this 
Section the time requisite for obtaining 
a copy of a decree or order. any time 
taken by the Court to prepare the decree 
or order before an application for a copy, 
thereof is made shall not be excluded.” 


_ & In a Full Bench decision of the: 
Patna High Court, AIR 1966 Pat 1 (FB), 
State of Bihar v. Md. Ismail it has been 
held by the majority that under Sec. 12 
of the tation Act, 1963 the time taken | 
by the Court to prepare the decree be- 
fore the application for its copy is made 
shall be included in the time requisite 
for obtaining the. copy of the decree and 
it was observed at Para 17 by A. B. N, 

inha, J. as follows: 

“It may be that the legislature felt 
fhat when a party is not allowed to put 
in a requisition himself for the drawing 
up of the decree or the order, the time 
taken for the drawing up the same cans 
not be justly taken in account against 
him and he cannot be expected to put 
in an effort in a vacuum, Whatever may, 
have been the motive or the logic which 
persuaded the legislature to insert the 
Explanation in question, the language of 
the explanation itself is clear and 
must prevail.” 

6. Under Section 12 clause (2) In 
computing the period of limitation for an 
appeal. the “time requisite for obtaining 
a copy of the decree ........ ... appealed 
from” shall be excluded. The explana- 
tion to that Section states that in com- 
puting “that time requisite for obtaining 


1973 


a copy of a decree”, that time taken by 
the Court to prepare the decree before 
an application for a copy thereof shall 
not be excluded. It. therefore, means 
that in calculating the time requisite for 
obtaining the copy of the decree, the time 
taken to prepare the decree before an 
application for a copy is made, shall also 
be included in the time requisite for ob- 
taining the copy of the decree. The 
language used in the explanation, name- 
ly, “time requisite for obtaining a copy 
ofa decree” is in contrast to the language 
used in Section 12, clause (2). which pro- 
vides that in computing “the period of 
limitation for an appeal” .......e0 woe. the 
time requisite for obtaining the copy of 
the decree shall be excluded. Hence the 
intention of the Legislature must be 
deemed to be to treat the period taken 
by the Court to prepare the decree be- 
fore an application for a copy thereof is 
made also as part of the time requisite 
for obtaining a copy of the decree, Hence 
the appellants were entitled to deduct 
the period between the date when the 
judgment was pronounced and the date 
on which the application for copy was 
made also. 

view taken 


7. Moreover this is the vi 
by this Court in S. A. 351 of 1968, 
(Sheshmal Kushalchand Kothayi v. 
Mudakappa ae decided on 10-7- 
1970. (Mys); R. S. A. No, 75 of 1970. 
(Gopala Krishna Rao Desai v. Laxmi Bai) 
decided on 9-11-1971 (Mys) and S. A. No. 
1292 of 1969, (Krishnaji v. N. R. Matti- 
koppa) decided on 27-3-1972 (Mys) three 
unreported decisions of this Court, (Last 
_ case decided on 27-3-1972 is now reported 
in ATR 1972 Mys 274), 


8. The appeal filed în the lower 
appellate Court, was therefore. in time. 
The order of the lower appellate Court 
on I, A. No, I as well as the judgment 
and decree of the lower appellate Court 
dismissing the appeal are, therefore. set 
aside and the appeal is remanded to the 
lower appellate Court to be disposed of 
afresh according to law. The parties will 
bear their own costs in this appeal. The 
court-fee paid on the Memorandum. of 
appeal in erie ourt shall be refunded to 


the Appellan: 
Case Remanded. 
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M. SADANANDA SWAMY. J. 
M/s, ee Vakil and Co., 
Bijapur. Appellant v, B. R, Elavia. Res- 
pondent. 


Second Appeal No. 1272 of 1969. D/- 
8-10-1972, against judgment and decree 
of Civil J.. Bijapur. D/- 5-7-1969, 


AQ/DQ/A198/73/CWM 


R. V. & Co. v. B. R. Elavia (Swamy J.) 


[Prs. 1-2] Mys.. 203 


Index Note:— (A) Contract Act (1872), 
Section 25 (3) — Promissory note ex- 
ecuted by Christian in respect of debts 
of his deceased father — No pious obli- 
gation exists — Debt is not enforceable 
without proof of other. consideration, 


Brief Note:— (A) Where a promis- 
sory note ‘was executed by a non- 
Hindu in respect of debts of his deceas- 
ed father, and no other consideration 
was shown the promissory note was void 
for want of consideration even where 
original debt of deceased father was not 
time barred. AIR 1928 Bom 539 and 
AIR 1984 Mad 549 and AIR 1940 Mad 
678 and AIR 1957 Mad 14 and AIR 1937 
Oudh 300. Referred to. (Para 7) 
Index Note :— (B) Civil P. C. (1908), 
Sections 100, 101 — No personal liabi- 
lity of defendant as heir to his deceased 
father — Plea that the estate in his 
hands would be liable not taken in plaint 
— Plaintiff cannot be allowed to raise 
that plea for the first time in second 
appe (Para 8) 
Cases Referred: _ Chronological Paras 
AIR 1957 Mad 14 = (1956) 2 Mad 

LJ Ra ee Adiraja Ariag v, Bee- 


4 
AIR 1940 Mad 678 = (1940) 1 Mad 
ve oe. Govinda | Nair v. Achu- 
4 
AR .1937 Oudh 300 = 1967 Ind 
Cas 919, rls Lunugs Khan v. 


Raja Ram S ukul 5 
AIR 1934 Men. 549 = 152 Ind Cas 
299. Valliappa Chettiar v. Maruda 
Pandian Pillei 4 
ATR 1928 Bom 539 = 30 Bom LR 
1407, Pestonji Manekii Mody v. 
Bai oe 3, 8 
S. K. Kulkarni. for Appellant; 
V. S. Kulkarni, for Respondent. i 
JUDGMENT :— The Appellant is the 
plaintiff, the respondent is the defen- 
dant, The suit was filed for recovery 
of Rs, 2,233-35 on a promissory note 
dated 10-12-1962 executed by the de- 
fendant in favour of the plaintiff, The 
defendant admitted the execution of the 
promissory note but pleaded that there 
was no consideration for it. He also 
pleaded that it was obtained by mis- 
representation and fraud. Both the 
ne Courts have dismissed the suit. 
th the lower Courts have held that 
a suit promissory note is not ee 
ed by a cea and that it is un- 
enforceable, is the or ecne of 
this findi: that is in question in this 
appeal, 


2. The plaintiff fs a Banking 
firm, Defendant's father used to bor- 
row monies from the plaintiff-firm. He 
died. According to the case of the plain- 

thereafter the defendant verified the 
accounts of his father and was satisfied 
that a sum of Rs, 3,900/- was due from 
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the defendant’s father to the plaintiff- 
that a remission of Rs. 1,400/- was 
made and that the defendant agreed to 
pay Rs. 2 ,500/- and executed the suit 
promissory note on 10-12-1962. It is 
also the plaintiffs case that the defen~ 
dant has paid some amounts towards the 
said debt. The suit was filed on 10-ll- 
1965, for a sum of Rs. 1,800/- towards 
principal as well as for interest. in all 
for a sum of Rs. 2.233-35. The last 
entry in the 
dated 19-9-1954, which shows that a sum 
of Rs, 2,117-14-3 as being due from the 
defendant’s father to the plaintiff-firm. 
3. The lower appellate Court has 
relied on the. decision in 30 Bom LR 


1407 = (AIR 1928 Bom 539). (Pestonii. 


Manekii Mody v. Bai Meherbai). 
that decision, it has been held that 
under Section 25 (3) of the Indian Con- 
tract Act, 1872 the person making the 
promise is the. person against whom the 
liability might have been enforced and 
that a promise made by a person who 
is under no otligation to pay the debts 
of another, even though they are time- 
barred. is clearly not within the excep- 
tion to the general rule that an agree- 
ment made without consideration is void. 
Mr. S. K. Kulkarni. appearing on behalf 
of the appellant, relied on a number of 
decisions in support of his contention 
that enother view is possible and that 
the person undertaking the liability con- 
templated under Section 25 (3) of the 
Contract Act need not be a person who 
would be liable to pay the debt if the 
same is not time barred. 
4. He has been fair enough to 

point out that a Division Bench in AIR 
1934 Mad 549, (Valliappa v, Maruda 
Pandian) has held that a PA the debt 
is not binding cn the defendant and con~ 
sequently not enforceable against ` 
there is no question of applicability of 
Section 25 (3) of the Contract Act. be- 
cause. the barred debt is not one which 
would be enforceable against the defen~ 
dant but for the law of limitation. He 
relied on the pagar in AIR 1940 Mad 
678. (Govinda Nair v. Achutan Nair). 
The learned single Judge has held in that 
case that the words “by the person to 
be charged” are wide enough to cover 
the case of a person who agrees to be« 
come liable. for the payment of debt ae 
by another gnd need not be limited to 
the person who was indebted from the 

ginning. In that case, the suit was 
instituted for the recovery of the price 
of paddy alleged to have been due by 
the defendants brother and verbally 
agreed to be paid by the defendant. The 
lower Court found the agreement to be 
true, but refused to give effect to it as 
it was held to be without consideration. 
The plaintiff came up in revision. It 
was. observed as follows: 


R. V. & Co. v. B. R. Elavia (Swamy J.) 


tlaintiffs account books is. 


A.LR. 
‘It may not be quite correct to say 


that the agreement between the parties ` 


to the suit was without any considera~ 
ticn. The agreement by the plaintiff to 
release the defendant’s brother from 


liability — if it was legally enforceable 


at the time when the agreement was 
said to have been reached was quite a 
good consideration for the new agree- 
ment between the parties to the suit”. 


Thus, it is seen that the finding was 
thet there was consideration for the 
unjertaking given by the defendant in 
thet case. He next relied on the deci~ 
sion in AIR 1957 Mad 14, Adiraja v. 
K. Beeranna Rai. In that case, the sons 
of the original mortgagor executed a 
fresh mortgage. On a suit based on the 
second mortgage, the defence taken was 
want of consideration for a fresh mort- 
gace. It was held that on the date of 
the second mortgage, the original mort~ 
gase debt had not become time barred. 
Buz it was held that assuming that the 
claim was time barred on the date of 
the fresh mortgage it could be support- 
ed under Section 25 (3). Contract Act, 
anc taat the words “the person charged 
therewith” in 
refer only io a person who was initial- 
ly or originally liable but may refer also 

d parties who have unde en 
the liability though not personally. buf 
by reason of their owning the proper- 
ties. In that case. the original mortga~ 
gor had made a testamentary _ disposi- 
tion of his properties including the mort- 
gaged properties giving the suit proper- 
ties to his three sons. the defendants, a 
life estate in the properties. The sons 
were therefore the successors-in-interest 
of “he original mortgagor and they took 
the properties subject to the encumbr- 
ancs. They were therefore persons who 
were under an obligation to discharge 
the mortgage debt. That was therefore 
not a zase where the persons who under- 


took the liability under Section 25 (3) _. 


of the Contract Act, could be said to 
persons who.were not liable for the 
originel debt, 


. Mr, s. Kulkarni. appearing 
on behalf of tha respondent. has relied 
on “he decision in 1937 Oudh 300, 
Md. Tunus Khan v. Raja Ram Shukul), 
In that case. a bond was executed by 
the promisor in favour of the plaintiffs 
minor son who was under the guardian= 
ship o2 the plaintiffs father and subse«} 
quenilw, the pronote was executed in 
lieu of the bond at the time when the 
suit bend was barred. It was held by a 
Division Bench that the pronote was 
withoui consideration. as the plaintiff 
could Bol have enforced payment on the 
bone end that the debt contemplated 
under Section 25 (3) of the Contract Act 
must be one which the plaintiff might 


Section 25 (8) need not 


-~t 


% 


1973 


have enforced. but for the law of limi- 
tation. 

6. Section 25 of the Contract Act, 
provides that an agreement made with- 
out consideration is void, Three excep- 
tions are provided tọ that general rule. 
The first is. when the agreement is in 
writing and registered and is made on 
account of natural love and affection 
between the parties standing in near 
relation to each other. The second ex- 
ception is when the promise 1s made to 
compensate, wholly or in part, a per 
son who has already voluntarily done 
something for the promisor. or some 
thing which the promisor was legally 
compellable to do. The third exception 
is when the promise is made in writing 
and signed by the person to be charged 
therewith. or by his duly authorised 
agent, to pay wholly or in part a 


of which the creditor might have en- 


forced payment but for the law of 
limitation to file suits. Under Sec, 25 
(3) therefore. the original debt must be 
one the payment of which the creditor 
could enforce but has been disabled on 
account of the law of limitation. 


7, In the present case. the pro- 
missory note has been executed by the 
son after the death of his father. It has 
to be noticed that the defendant is not 
a Hindu and no question of pious obli- 
gation arises. It is relevant to note that 
under Section 127 of the Contract Act, 
anything done or any promise made for 
the benefit of the principal debtor. may 
be sufficient consideration to the surety 
for giving the guarantee. But if there 
is no consideration. the surety may avoid 
liability on the ground that the agree- 
ment is void. The illustration (c) to that 
Section makes it clear that if a person 
without consideration agrees to pay the 
debt of another, such an agreement 1s 
void. In the present case, no considera- 
tion has been shown to have passed for 
the undertaking given by the defen- 
dant to discharge the debts of his de- 
ceased father. Hence. even if the debt 
had not become time barred, the plain- 
tiff could not have enforced payment 
from the defendant. Therefore, S. 25 (3) 
of the Contract Act will not make the 
debt enforceable just because it has be- 
come time barred. The decisions relied 
on by the appellant are therefore of no 
help to him. 


8. The appellant next contended 
that even if no decree could be passed 
against the defendant in respect of per- 
sonal liability. the plaintiff is entitled to 
a decree against the defendant in res- 
pect of the assets of the deceased father 
in the hands of the defendant. His con- 
tention is that such a relief was given 
in the decision in 30 Bom LR 1407 = 
(AIR 1928 Bom 539) referred to above. 
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In that case, a promissory note had been 
executed by the widow in respect of 
the debt of her deceased husband. After 
the death of her husband, the defendant 
took letters of Administration to the 
estate of her deceased husband on March 
6, 1925. The suit pronote was executed 
by her on March 6, 1926. a vear later. 
Tt was held that the defendant was not 
personally liable under the promissory 
note since there was no consideration 
and Section 25 (3) of the Contract Act . 
did not help the plaintiff, Then the 

Court. considered the case of the plain- 
tiff as to the liability of the defendant 
for what she had done in her capacity 
as an A stratrix of her deceased 
husband’s estate. The plaintiff in his 
reply affidavit in reply to the summons 
for leave to the defendant, had stated 
categorically that the defendant was 
liable to pay the amount of her deceas- 
ed husband’s debt. as Administratrix of 
her husband’s estate. Since the point 
was considered to have been raised in 
the pleadings and all the evidence neces- 
sary to determine the point had been 
given on either side the Court consider- - 
ed it desirable to determine that ques- 
tion. But in the present case, there is 
no plea taken by the plaintiff that the 
plaintiff is entitled to a decree against 
the defendant in respect of the assets in 
the hands of his deceased father in the 
hands of the defendant. This point was 
not taken in any of the lower Courts 
either but has been raised for the first 


time here. The defendant had no op- 
portunity meet such a contention 


to 
urged on behalf of the appellant. Hence, 
he cannot be allowed to urge this point 
for the first time in this Court. 


9. The appeal is therefore dis= 
missed. But in the circumstances of the 
a the parties will bear their own 


Appeal dismissed. 
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Ramakka, Appellant v. K. Muniappa 
and another, Respondents. ` 


Second Appeal No. 1262 of 1969, D/= 
11-10-1972, against judgment and de= 
cree of Addl, Civil J.. Bangalore. D/- 
28-2-1968. 

Index Note :— (A) Civil P. C. (1908), 
Section 100 (1) (b) — Serious error of 
procedure — Lack of judicial approach 
amounts to — Consequentially judgment 
unsustainable. i 


Brief Note:—— (A) Trial Court ap- 
preciated the evidence by disbelieving 
the witness`on the ground of discrepan= 
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cies. Appellate Court reversed the find- 
ing without showing special reason, Held 
such lack of judicial approach vitiates 
judgment following. ; (Para 8 

Index Note :— (B) Evidence — Appre- 
ciation of — Trial Courts advantage of 
observing demeanour of witneSses — 
Appellate Court should not lightly inter- 
fere with. 


Brief Note:— (B) Appellant (Ori. 
PHE) filed Specific Relief suit for sale 
Suit was dismissed 
for discrepancies. in evidence. Lower 
' Appellate Court without considering dis~ 
` erepancies reversed the judgment, High 
Court remanded the case. AIR 1972 SC 
1716 and AIR 1951 SC 120, Followed. _ 

, i (Paras 8. 9) 

Cases Referred: Chronological Paras 
AIR 1972 SC 1716 = (1972) 2 
SCWR 69, Gopalan T. D. v. 

Commr, of Hindu Religious and 

Charitable Endowments, Madras Y 
AIR 1951 SC 120 = 1950 SCR 
781. Sarju Pershad Ramdeo Sahu 

v. Jwaleshwari Pratap Narain n 

Singh l 9 

T. Lexminarasimha Iyengar, for Ap~ 
pellant; N. Nanjundaswamy. for Respon- 
dent No. 1 i 


JUDGMENT :-- This is a defendant’s 
appeal directed against judgment and 
decree made by the Addl. Civil Judge, 
Bangalore which reversed the Judgment 
and decree made by the Additional Se~ 
cond Munsiff, Bangalore. f 


2. The suit is one for a decree 
for specific performance of an agree 
ment to sell several items of immove~« 
able properties alleged to have been 
entered into by the appellant-first de- 


fendant with the first respondent-plain- 
tiff, on 24-4-1957. The consideration 


stipulated is stated to be Rs. 8,000/- out 
of which a sum of Rs. 6,000/- îs alleged 
to have been paid on the date of agree-~ 
ment of sale, the balance of Rs, 2,000/- 
having been agreed to be paid at the 
time of registretion. of the deed. It 
would appear thet at or about the time 
this agreement was entered into there 
was a litigation going on between the 
appellant herein and one appa 
end her father-in-law. The suit in 
question was in resect of the title and 
possession of the present’ suit schedule 
properties and it was O, S, No, 156 of 
1957 on the file of the Second Munsiff, 
Bangalore, It is also the case of the first 
respondent that he took possession of 
the properties from Channappa. the 
judement-debtor in that suit. directly by 
way of ° part-performance of the suit 
agreement to sell. 3 
3. The defence of the appellant, 
fnter alia, is one of denial of execution 
of the agreement in auestion. The 
Court after an exhaustive consideration 
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of the evidence on record came to the 
conclision that this defence was true 
and cismissed the suit. In appeal, the 
learned Civil Judge, reversed the said 
judgment and decree, and decreed the 
suit ior specific -performance. Hence 
this <ppeal- by the first defendant. 


4. 4, On behalf of the appellant, 
the Principal contention urged is thaf 
the judgment in appeal has been clearly 
vitiated in that there has been no judi- 
cial a proach to the evidence in the case. 
and the judgment of the trial Court. If 
is urged that the evidence has been 
rather méchanically dealt with . without 
reference to the material points and 
discrepancies in the evidence of the 
witneses for the plaintiff. Further. the 
reasoning of the trial Courg has been 
aot totally ignored pa taur clearly 
erroneous approach to the case in 
appeal Counsel invited attention to 
certair portion of the judgment in ap- 
peal and also of the trial Court as typi- 
cal of the mechanical and rather un= 
Judicial approach to the evidence, 


5. It seems to me that the Iearn= 
ed Civil Judge has not found fault with 
the reasoning of the trial Court in rea 
gard to the findings on various issues in 
the case. It is also seen from the judg- 
ment of the trial Court, the learned 
Munsif has adverted to the demeanour 
af oe ches i s o oe in re« 

ard to P. W. 2, the scribe of the agree« 
ment, this is what he says:— a 


O Suess This would go to show that 
P. W. 2 is a person who is prepared to 
Swear to anything to prove his case. 
From che beginning I am not at all 
satisfied the way he deposed in this suit. 
At one stage he wants to remember the 
contents of Ex, P-1 from his memory 
and deoose; at another stage he look- 
ed int: the Ex, P-1 and deposed con- 
trary tb what he had already deposed. 


Besecenoss 2026. 


6.  'These observations of the trial 


Judge Jo not appear to have been 
moticed at all in the first ap hen 
one remembers that P. W. 2 is one of 


the imoortant witnesses In the case, it 
seems to me, Ë the duty of the 
appellare Judge to have dealg with. it, 
acceptirg or rejecting it. as a first ap- 
pellate Court ought to do in the cir- 
cumstarces., 

%7 My attention has also been fn- 
vited to portions of passages in the 
judgment as typical of the erroneous 
epproacn to the case, They are to be 
found in paras. 8 to 12 of the judgment. 
It seems to me that the discussion there- 
in is clsarly open to the criticism level- 
led ‘agcinst it by the learned Counsel 
for the appellant. But it is, however, 
unnecessary to dwell on this. matter 
farther as in my opinion the appeal has 
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to succeed on the other ground relative 
to the ‘non-consideration by the appel- 
late Court of the eleborate reasons given 
by a trial Court. That this would be 
so, is seen by the observations of the 
Supreme Court in T. D. Gopalan v. The 
Commissioner of Hindu Religious and 
Charitable Endowments. Madras, 1972-2 
SCWR 69 at p. 75 = (AIR 1972 SC 1716). 
The observations occur at para. 9 of the 
said judgment are as follows:— 


“The uniform practice in the matter 
of appreciation of evidence has been that 
if the trial Court has given cogent and 
detailed reasons for not accepting the 
testimony,. of a witness, the appellate 
Court in all fairness to it. ought to deal 
with those reasons before proceeding to 
form a contrary OpiN1ON.........0- 

8. The above enunciation would 
be clearly attracted to the facts of the 
case on The trial Court had dis- 
missed the suit after giving elaborate 
reasons in support of its findings on 


issues, It has also had the advantage 
of seeing the witnesses and noting or 


remembering their demeanour in the 
witness box. In the judgment in appeal, 
there is no reference to the reasoning 
of the trial Court on any of the issues. 
Indeed, in my judgment, the learned 
Civil Judge has merely arrived at his 
own conclusions of facts on the evidence 
on record, mostly. keeping in mind the 
arguments, as it seemed to him. of the 
learned counsel. It is not as though, in 
the view of the learned Civil Judge, the 
judgement of the trial Court was either 


perfunctory or suffered from a non-con~ .. 
sideration of the material evidence on re- *: 


cord. In this state of affairs it is rea~ 
sonable to conclude that the judgment 
in appeal suffered from want of a judi- 
cial approach, amounting to an error of 
procedure. I am, therefore. of the view 


that it cannot be. sustaine 

9, In this context, I consider if 
relevant to refer to certain observations, 
of the Supreme Court in Sarju Pershad 


mdeo Sahu v. Jwaleshwari Pratap 
Narain Singh, (AIR 1951 SC 120). 
The urt in what it has refer- 


red to as a ‘rule of practice’ in regard to’ 


appreciation of evidence by an appels 
late Court, has observed thus: 
‘Where the question for consideras 
tion for the appellate Court is un- 
doubtedly one of fact. the decision of 
which depends upon the appreciation of 
the oral evidence adduced in the case, 
the appellate Court has got to bear in 
mind that it has not the advantage which 
the trial Judge had in having the wit- 
nesses before him and of observing the 
manner in which they deposed in Court. 
This certainly does not mean that when 
an appeal lies on facts. the appellate 
Court is not competent to reverse a find-~ 
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ing of tact arrived at by the trial Judge. 
The rule is — and it is nothing more 
than a rule of practice — that when 
there is conflict of oral evidence of the 
parties on any matter in issue and the 
decision hinges upon the credibility of 
witnesses, then unless there is some 
special feature about the evidence of a 
particular witness which has escaped 
the trial Judge’s notice -or there is a 
sufficient balance of improbability to 
displace his opinion as to where the 
credibility : Ties, the appellate Court 
should not interfere with the finding of 
the trial Judge on a question of fact, 


; The rate court is wrong in 

a tnat it would detract from the 
value to be attached. to a trial Judge’s 
finding of fact if the Judge does not 
expressly base his conclusion upon the 
impressions he gathers from the demean- 
our of witnesses, The duty of the ap- 
pellate Court in such cases is to see 
whether the evidence taken as a whole 
can reasonably justify the conclusion 
which the trial Court arrived at or whe- 


ther there is an element of improbabi- 
lity arising from proved circumstances 


waghs such fea ee 


„10. _ In the result, this appeal suc- 
ceeds and is allowed. The EHR will 
now stand remitted to the lower appel- 
lante Court for a fresh disposal of R. A. 
No. 58 .of.1966 in accordance with law. 


f Appeal allowed. 
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Gedigeyya Veerayya Kalmath and 
others, Appellants v. Sri Vishnu Dev and 
others, Respondents. : 

First Appeal Nos. 83 and 84 of 1969, 
D/- 19-7-1972, against judgment and 
decree of Dist. J.. rwar (No 
Kanara), D/- 24-7-1969, 

_ . Index Note :— (A) Hindu Law — Re- 
ligious endowments — Debutter property 
~— Alienation — A permanent lease of 
debutter properties is not binding on 
deity unless it is shawn that it was en- 
tered into for legal necessity or benefit 
of the deity — The burden of establish- 
ing the circumstances justifying the ali- 
enation is on the alienee — (X-Ref:— 

Evidence Act (1872), Ss. 101 to 104). 
| (Paras 11, 12) 

Brief Note:— (A) A wahivatdar or 
a manager has not got an unqualified 
power of alienation in respect of debutter 
properties. His powers in that regard are 
restricted. He can alienate debuttar pro- 
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merties only for legal necessity or for the 
benefit of the deity. (Case law discussed). 
(Para 11) 

It was held on the facts and circum~ 
stances of the case that the permanent 
lease in question under which the rent 
payable was a fixed one and not subject 
to variation at the instance of the lessor, 
was not supported either by legal neces- 


sity or benefit of the deity. (Para 15) 
Cases Referred: Chronological Paras 


AIR 1970 SC 439 = (1970) 1 SCR 
936. Kalanka Devi sthan- v. . 
Maharashtra Revenue Tribunal 
Nagpur. 

AIR 1936 PC 183 = 63 Ind App 
261, Daivasikhamini Ponnambala 
Desikar v. Periyanan Chetti 

AIR 1917 PC 33 = 44 Ind App 147, 
Palaniappa Chetty v. Sreemath 
Devasikamony Pandara Sannadhi 

(1874-75) 2 Ind App 145 = 4 Beng 
LR 450 (PC). Prosunno Kumari: 
Debva v. Golab Chand Baboo 

(1869-70) 13 Moo Ind App 270 = 
2 Ser 528 (PC). Maharanee Shi- 
bessouree Debia v. Mothoora=- 
nath Achario : 

(1854-57) 6 Moo Ind App 393 = 1 
Sar 552 (PC). Hunuman Pershad 
Panday v. Mt. Babooee Munraj 
Koonweree TT 

K. S. Satyamurthy (for Nos. 1 & 2) 

In F. A. No, 83 cf 1969 and (for Nos. 1(a), 

1(a). 2. 3 and 7 to 11) in F. A. No. 84 of 

11969. for Appellents; V. H. Ron, for Res- 

pondents Nos, 1 to 3 in both the appeals. 

JUDGMENT :— The above appeals 
are presented against the judgment and 
decree dated July 24, 1969 in Long Cause 

Suit No. 1 of 1964 on the file of the Dis- 

trict Judge, North Kanara. The said suit 

was instituted on December 23. 1963 by 
three plaintifis, Plaintiff 1 is the deity 
by name Sri Vishnu Dev of Sri Mahavi-« 
shnu Devasthan at Sirsi represented by 
its Moktesar K Govindarao. Plain-~ 

tiffs 2 and 3 are the above said K. V. 

Govindarao and Ramdas Govinda Kuntu. 
2. Shri Mahavishnu Devasthan in 

which plaintiff 1 is installed was declar- 

ed as public trust under the Bombay 

Public Trusts Act. 1950 (hereinafter re~ 

ferred to as the Act) and it is entered at 

Serial No. A 646 (KWA) in the register 

a public trusts maintained under the 
Ct. 

3. The case of the plaintiffs is as 
follows :— 
Lands bearing R. S. No. 44 measure. 

ing 3 acres 15 guntas and R. S. No, 288 

measuring 2 acres 19 guntas situate in 

Sirsi Kasaba within the Municipal limits 

of Sirsi Town belong to the deity plain- 

diff 1. One Seshagiri Balakrishna Rao 

Sonde (hereinafter referred to as Sesha- 

giri Sonde) acting as the moktesar or 

manager of plaintiff 1 gave the said land 
on permanent lease to defendants 1 and 


TT 
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2 in consideration of an annual payment 
of Rs, 22-50 under a permanent lease 
deed dated July 4. 1928 and that defend- 
ants 1 and 2 executed a deed dated July 
4. 1928 in favour of the deity represent- 
ed by one Govind Narayanrao Islur who 
was acting on bebalf of Seshagiri Sonde. 
Pursuant to the said lease. defendants 1 
and 2 were put in possession of the lands, 
Under the lease it was not permissible 
for the lessor i.e. the deity to vary the 
rate of rent agreed upon and even that 
rent was very much inadequate in view 
of the potential value of the lands in 
question, _ 

The lands were capable of being con- 
verted into building sites in view of their 
situation within the Municipal limits of 
a growing town like Sirsi, There was ng 
legal necessity justifying the creation of 
the said permanent lease. It was also 
pleaded that even according to one of 
the terms of the said lease, the lessees 
were not entitled to alienate the lands in 
favour of other parties and that it was 
stipulated that if there was a breach of 
the said condition. the lessor could ex~ 
ercise the right of re-entry on the lands 
in question. In spite of such a condi- 
tion being there. defendants 1 and 2 hav- 
ing transferred the lands in favour of 
other parties had violated the said con- 
dition, After the said lease came into 
existence, defendants 1 and 2 divided 
the lands between themselves and that 
defendant 1 transferred the lands which 
came into his possession in favour of 
taird party from whom defendant 3 pur- 
chased the same. Defendant 2 had 
transferred the land in his possession in 
favour of defendants 4 to 31. Defen- 
dant 32 is the Charity Commissioner ap- 
pointed under the Act, who w im» 
pleaded in accordance with law. 


4. Seshagiri Sonde, who was 
the manager of the deity plaintiff 1 and 
who had created the permanent lease in 
favour of defendants 1 and 2, died on 
December 27, 1951. On his death. one 
Venkataraman Sham Bhat became the 
manager. In the year 1960, Venkatara- 
man Sham Bhat resigned from the said 
office and thereafter plaintiff 2 K. V. 
Govindarao became the manager. Im- 
mediately after his appointment. K. V. 
Govindarao took necessary action to re- 
pudiate the permanent lease executed in 
favour of defendants 1 and 2 on the 
ground that the same had been created 
without any legal necessity or benefit of 

deity by issuing notices to defen- 
dants 1 and 2. It was also stated in the 
said notices that defendants 1 and 2 had 
violated the terms of the said lease even 
granting that the lease was binding on 
plaintiff 1. The lessees were therefore 
called upon to deliver possession of the 
suit lands in favour of the plaintiffs. 
When the demand made in the said 
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notices was not complied with. the plain< 
tiffs instituted the above suit on Decem- 
ber 23, 1963 within 12 years from the 
date of the death of the _ transferor, 
namely Seshagiri Sonde, 


5. Defendants 1 and 2 filed sepa- 
rate written statements. -The written 
statements filed by defendants 1 and .2 
were adopted by some of the other de- 
fendants. In the course of the written 
statements, it was contended that the 
permanent lease created by Seshagiri 
Sonde in favour of defendants 1 and 2, 
was valid and binding on plaintiff 1, 
that it was supported by legal necessity 
and that defendants 1 and 2 had not 
violated any of the conditions of the 
lease. It was also pleaded in the alter- 
native that the said permanent lease was 
for the benefit of the deity. The rent 
stipulated in the lease was reasonable 
having regard to the conditions prevail- 
ing at the time of the lease. On behalf 
of defendant 1 it was further pleaded 
that the portion of the land -which fell 


to his share, was still in his possession | 


and that he had not transferred the 
same in favour of any third-party. 
While admitting that defendant 1 had 
executed a sale deed in favour of one 
Ajjayya who was the brother of his 
wife. defendant 3 in respect of the por- 


tion of the land which fell to his share, 


has pleaded that Ajjayya had transfer-~ 
red the land in favour of defendant 3 
and that the said transactions were 
nominal in nature. Jt was submitted 
that the title to continue in possession 
remained with defendant 1 notwith- 
standing the fact that the sale deed had 
come into existence in favour of Ajjayya. 
According to defendant 1 there was no 
violation of the condition which prohi- 
bited alienation of the suit lands, 

6. It was also pleaded on behalf 
of the defendants that in view of‘ the 
provisions of the Bombay .Tenancy and 
Agricultural Lands Act (hereinafter re- 
ferred to as the B.T.A.L. Act) the suit 
was not maintainable. On the above plead~ 
ings. the trial Court framed as many as 
22 issues. The material questions which 
arose for consideration before the trial 
Court were :— 


(1) Whether the permanent lease 
dated July 4, 1928 created in favour of 
defendants 1 and 2 was binding on the 
deity plaintiff 1? 

(2) Whether defendants 1 and 2 had 
violated the condition of the lease which 
prohibited alienation of the suit lands 
by the lessees? and 

(3) Whether the Civil Court had no 

furisdiction to try the suit? 
It is unnecessary to refer to the other 
Issues raised before the trial Court be- 
cause they were not canvassed before 
ms. 
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1, At the conclusion of the 
trial Court held that the permanent 
lease created in favour of defendants 1 
and 2 was not binding on plaintiff 1 as 
it had mot been established by defen- 
dants 1 and 2 that the same came into 
existence either for legal necessity or 


_for the benefit of plaintiff 1 and that 


defendants 1 and 2 had not made pro- 
per enquiries as to the existence of any 
Such legal necessity or benefit, It fur- 
ther held that even though the aliena- 
tion by defendant 1 of his share of the 
leasehold right in favour of Aiiayva 
was only nominal the alienations made 
by defendant 2 resulted in the forfeiture 
of the tenancy. It was next held that 
the suit was maintainable in view of 
S. 88-B of the B.T.A.L. Act which ex- 
cluded the application of the provisions 
of Chaps. VI & VIII of the B-T.A.L. Act 
to lands which were the property of a 
trust registered under the Act. As a 
consequence, of the above findings the 
ae came to be decreed by -the trial 
o 


8. Aggrieved by the judgment and 
decree of the trial Court, R. F. A. No. 83 


of 1969 is filed by defendants 1. 3. 13, 


16. 17. 22 to 24 and 28 and R. F, A. No. 
84 of 1969 -has been filed by defendants 
2, 6 12, 14, 30, 25, 21, 15 and 10. 


9, Exhibit 85 is the registered 
lease deed executed by defendants 1 and 
2 in favour of plaintiff 1 represented by 
its wahivatdar. It does not contain any 
recital regarding the necessity for creat- 
ing the permanent lease in favour of the 
defendants 1 and 2. The only reason 
given for giving away the properties 
mentioned therein on a permanent lease 
is that the lands were, remaining un- 
cultivated from the commencement of 
that year till the date of the said deed 
i.e.. 4-7-1928.. A sum of Rs, 20-8-0 is 


‘stipulated as the rent payable and that 


there is 10 clause in Exhibit 85 which 
authorises the landlord to vary the rate. 
One other, condition mentioned in the 
said docuntent is that the lessees had 
no authority to transfer the properties 
which Lea the subject-matter of the said 
lease either by way of mortgage. sale, 
gift, exch age. etc, and in the event of 
the said cjondition being violated, the 
lessor was lentitled to exercise the right 
of re-entry; The two lands which are 
leased out | der the said document bear 
S. Nos, 44 land 288 situate in Sirsi Town 
and their jotal extent is 7 acres, 30 
guntas. Tile plaintiffs instituted the 
above suit for setting aside the perma- 


nent lease gen 12 years from the date 


on which |Seshagiri Sonde, the trans- 
feror. died.| Even though there was a 
plea in the! written statement that the 


suit was barred by time. the said con= 
tention was!not urged before us in view 
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of the provisions of Article 134-B of the 
Indian Limitation Act. 1908. 

10. Sri K. S. Sathyamurthy, the 
learned counsel for the appellants urged 
three contentions in support of these 
appeals: 

(1) That the permanent lease creat- 
ed under Exhibit 85 was binding on the 
plaintiffs; 

(2) that defendants 1 and 2 had not 
violated the condition in the lease deed 
which prohibited alienation of the pro- 
perties; and 

(3) that in view of the provisions of 
the Bombay Tenancy and Agricultural 
Lands Act, the suit was not maintain- 
able before the Court below. 


11. It is mot disputed that the 
suit lands belong to the deity plaintiff 1 
and that they were therefore debutter 
properties. It is also not disputed that 
plaintiff 1 has been declared as a public 
trust under the provisions of the Act. A 
wahivatdar or a manager has not got an 


unqualified power of alienation In res~. 


pect of debutter properties. His powers 
in that regard are restricted. He can 
alienate debutter properties only for 
legal necessity or for the benefit of the 
deity. The expressions ‘legal necessity’ 
and ‘the benefit of the deity’ have been 
the subject-matter of decisions of Courts 
in India and of the Privy Council for 
over one hundred years. The powers of a 
manager or wahivatdar with regard to 
alienation of debuttar property are ana~ 
logous to the powers of a guardian in 
relation to the estate of a minor, A 
permanent lease under which the rent 
payable is a fixed one and not subject to 
variation at the instance of the lessor, 
is also considered as an alienation which 
is subject to the restriction that it can- 
not be created unless there is legal 
necessity or it is established that it is 
for the benefit of the deity, 


In Meaharanee Shibessouree Debia v. 
Mothooranath Acharjo, (1869-70) 13 
Moo Ind App 270 (PC), it was held that 
a permanent lease of a land belonging 
to a religious endowment created by a 
sebait with a fixed rent for all times 
though adequate at the time when the 
lease was created was not one which 
could be created 5} him. but such g 
lease might be assumed to be one bind- 
ing on the deity if it was otherwise 
conformable to any established usage. 
The above decision was followed by the 
Privy Council in Prosunno Kumari 
Debya v. Golab Chand Baboo, ( (1874-75) 
2 Ind App 145 (PC)) in which it was 
held that the authority of the sebait of 
an idol’s create (property?) with regard 
to alienations of the said estate was 
analogous to that of a guardian of an 
infant heir as explained by Lord Justice 
Knight Bruce in Hanooman  Persuad 
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Panday v. Mt. Babooee Munraj Koon- 
weree, ( (1854-57) 6 Moo Ind App 393 
po) wherein it was observed as fol- 
ows:— 


“The power of the manager for an 
infant neir to change an estate not his 
own is under the Hindu Law. a limited 
and qualified power. It can only be 
exercised rightly in a case of need or 
for the benefit of the estate. But where, 
in the particular instance the charge is 
one thet a prudent owner would make 
in order to benefit the estate, the bona 
fide lender is not affected by the prece- 
dent mismanagement of the estate. The 
actual pressure on the estate, the danger 
to be averted or the benefit to be con- 
ferred upon it, in the particular instance, 
is the thing to be regarded. But of 
course, if that danger arises or has ari- 

sen from any misconduct to which the 
lender is or has ‘been a sis he cannot 
take advantage of his own wrong to 
Support a charge in his own favour 


-against the heir grounded on a necessity 


which his own wrong has helped to 
cause. Therefore. the lender in this 
case, urless he is shown to have acted 
mala fide. will not be affected, though it 
be shown that with better management 
the estete might have been kept free 
from debt.” 


In Palaniappa Chetty v. Sreemath De- 

vasikamony Pandara Sannadhy, (AIR 
1917 PC. 33) it was observed that it was 
a breach of duty on the part of a she= 
bait unless constrained thereto by un- 
avoidabl2 necessity. to grant a lease in 
perpetuicy of debutter lands be they age 
ricultural lands or building sites at a fix- 
ed rent however adequate that rent may 
be at the time of granting, by reason of 
the fact that by this means the debuta 
ter estaie would be deprived of the 
chance if would have. if the rent were 
variable of deriving benefit from the 
enhancement in value, in the future, of 
the lands leased. It was also held that 
the above view which had been expres- 
sed by the Privy Council in respect of 
agricultural lands earlier was also ap- 
plicable to non-agricultural lands ofr 
sites. Ir an yet another case, Daivasi~ 
khamani Ponnambale Desikar v. Periya- 
nan Che:ti, (AIR 1936 PC 183) it was 
laid down by a Judicial Committee that 
a permanent lease or absolute alienation 
of debutter property was beyond ordi- 
nary powers of management whether in 
the case of the head of a math. shebait 
of a family idol, or the dharmakarta of 
a templ>. Such alienation could be 
justified only by proof of necessity for 
the preservation of the endowment or 
institution, The view of law expressed 
by the Privy Council in the decision re- 
ferred to above has been adopted by the 
Supreme Court in several decisions ren- 
dered by it. In Kalanka Devi Sansthan 
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v. Maharashtra Revenue Tribunal, Nag- 
pur, (AIR 1970 SC 439), the Supreme 
Court observed as follows :— 

“Now it is well known that when 
property is given absolutely for the 
worship of an idol it vests in the idol 
itself as a juristic person. As pointed 
out in Mukherjea’s Hindu Law of Religi- 
ous and Charitable Trust at pages 142- 
143 this view is in accordance with the 
Hindu ideas and has been uniformly ac- 


cepted in a long series of judicial deci- . 
The idol is capable of holding’ 


sions. 
property in the same way as a natural 
person. It has a juridical status with 
the power of suing and being sued. Its 
interests are attended to by the person 
who has the deity in his charge and who 
is in law its manager with all the powers 
which would, in such circumstances, on 
analogy. be given to the manager, of 
the estate of an infant heir.” - 

From the foregoing it is clear that un= 
less it is shown that the permanent lease 
evidenced by Exhibit 85 was entered into 
for legal necessity or benefit of the 
deity. the said lease cannot be binding 
on the deity. We shall next proceed to 
consider whether it is so established in 
this case. 


12. The burden of establishing the 
circumstance justifying an alienation of 
debutter property is on the alienee. In 
the course of the written statement, it 
was pleaded by the defendants that the 
suit lands were leased on account of 
legal necessity and for the benefit of the 
deity. According to them that on ac- 
count of economic depression during the 
year 1927-28 no tenant was to cultivate 
the lands of the temple and the perma- 
ment lease created during that time could 
mot be considered as an imprudent or an 
unwise one. It was also pleaded that 
previously the suit lands had been 
leased out to one Maniunath Narayan 
Naik on an annual rental of Rs, 25/- 
and that the temple had to pay the as- 
sessment and local cesses amounting to 
Rs. 10-6-0. The temple was. therefore, 
getting a sum of Rs. 14-10-0 by way of 
met income from the suit lends | 
1924-25 when the said lessee surrender- 
ed the lands because it proved to be 
uneconomical for him to cultivate the 
lands and that between 1924-25 and the 
date on which Exhibit 85 was executed, 
the suit lends were lying fallow. It 
was therefore. pleaded that the lease 
was for the benefit of plaintiff 1, 

In support of the above case, the 
defendants have relied upon the oral 
evidence adduced in the case, There is 
no documentary evidence in proof of the 
lease that was alleged to have been exe- 
cuted in favour of Manjunath. Narayan 
Naik and about its terms. The only wit- 
mess who has given evidence on the 
‘above question is defendant 1 who has 
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been examines! in this case as D:W. 3. 
He has data that the suit lands had 
been leased in| favour of defendants 1 
and 2 on fixes annual rent of Rs. 20-50 
and that deferdants 1 and 2 had to pay 
the assessmer{/ of Rs. 10/- charged on 
the lands. His would have it that the 
suit lands wele in very bad condition 
before they were leased to him and de- 
fendant 2 and | that they were lying fal- 
low for about! three years prior to the 
same. He aso refers in the course of 
his deposition] to the lease of lands in 
favour of” Manjunath Narayan Naik and 
that Manjuna h Narayan Naik  gurren- 
dered the stit lands because he would 
not raise anything on the lands. 


It is staid that Seshagiri Sonde, 
the then maJiger of plaintiff 1 request- 
ed defendants! 1 and 2 to take the suit 
lands on lease to avoid their forfeiture 
on account at non-payment of assess- 
ment. He has further stated that the 
cultivation ae. during 1927-28 was 





uneconomical. In the course of cross- 
examination if is admitted by him that 
plaintiff 1 owned several other lands 
im several ; Vil ages such as Daramane, 
Swadi, Sirsi) Sampakhanda Karwar. 
Yellapur andjiother places. He has ad- 
ed that talk took place 


mitt ivhen the 


‘between himjland Seshagiri Sonde. de- 


fendants 2 arid 3 were present. Defen- 
dant 2 has rot been examined in this 
case zi defendant sa has been 
examined ag |ID.W. 1. does not give any 
details about the discussion which pre- 
ceded the Tease. There is practically 
no evidence lion the side of the defen- 
dants to sho | that there was any pres- 
sure on the estate of plaintiff 1 which 
necessitated e execution of the lease 
in fevour cf | defendants l1 and 2, It is 
also not shown as to whether there was 
any need foi giving away the lands on 
fixed rent W thout the lessor having the 
power to vary the rate of rent on a 
future date ldepending upon the pre- 
vailing circumstances, 


It is seein from the evidence placed 
before the G ourt that the suit lands are 
within the jMunicipal limits of Sirsi 
Town and a major portion of the suit 
lands has xien converted into non-agri- 
cultural purjooses yielding a large in- 
come. Plaintif 2 who has been examin- 
ed as P.W. |1 in this case has stated in 
the course pf his evidence that there 
was no necessity for the temple to enter 
into such a/lease in the year 1928. He 
has stated {hat the financial position of 
plaintiff 1 In 1928 was sound and that 
afier meeting the expenses of the tem- 
ple. monev had been deposited in Sirsi 
Urban Co-o erative Bank, Exhibit 86 is 
the Pass Biol of plaintiff 1. On 15-6- 
1928 a surm|of Rs. 335/- was standing to 
the credit | plaintiff 1 in the said Bank 

| > 
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and that even on 15-12-1928 the seid 
sum was standing to the credit of plain- 
tiff 1. According to plaintiff 2 it was 
quite possible fcr the  wahivatdar to 
spend money on the services rendered 
in the temple without creating the per- 
manent lease in question. In the cir- 
cumstances of the case, we are of the 
opinion that defendants 1 and 2 on 
whom the burden lay have not adduced 
satisfactory evidence showing that the 
lease in question was for legal necessity 
or for the benefit of the deity. We are 
satisfied that the permanent lease 
sranted in favour of defendants 1 and 
2 in respect of the suit lands, is there- 
fore. liable to be set aside, 


13. The next part of the case 
relates to the plea of the plaintiffs that 
defendants 1 and 2 had violated the 
condition of the lease under which they 


were prohibited from transferring the 
properties in favour of others. It is ad- 
mitted by defendant 1 that the suit 


lands were divided between himself and 
defendant 2 and they were in possession 
of their respective shares. It is also 
admitted that defendant 1 had executed 
a sale deed in favour of his brother-in~ 
law Aijeyya on 18-7-1952 ag per Exhi-« 
bit D-1 conveying his leasehold rights 


in the suit lands and that Aijijayya in 


turn had executed a sale deed convey- 
ing his interest in the suit lands in 
favour of defendant-3 wife of defend- 
ant-l1 as per Exhibit D-2 dated 13-12- 
1953. It is not disputed that there was 
a condition in the lease deed which 
prohibited the alienation, but it was 
pleaded by defendant-1 that the said 
sale in favour of Ajjayya and re-con- 
veyance in favour of defendant-3 evi- 
denced by Exhibits D-1 and D-2 were 
only nominal and the properties in 
question continue to be in his possession 
in spite of the said deeds, It was 
pleaded that defendant 1 had stood as 
surety for one Mahabala Setty who has 
been examined in this case as D.W. 4 
in respect of a loan of Rs. 12,000/- ad- 
vanced by the Rural Bank. and there- 
fore. in order to shield the suit lands 
from the possible threat from the credi- 
- tors of Mahabala Setty. Exhibit D-1 
was executed by him. 


In support of the above case. we 
have the evidence of defendants 1. 3, 
Ajjayya and Mahabala Setty. The court 
below has come to the conclusion that 
Exhibits D-1 and D-2 were only nomi- 
nal transactions and . that defendant 1 
had not ceased to be the Jleaseholder 
of the suit lands. It should be men~« 
tioned at this stage that no document- 
ary evidence is produced by the de= 
fendants showing that Mahabala Setty 
in fact had borrowed money from the 
said Rural ,Bank and that defendent E 
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had stood surety in respect of the said 
debt. Mahabala Setty who has been 
examined as D.W. 4. has stated that 
the relevant documents were in the cus- 
tody of the Bank. No explanation is 
given as to why those documents were 
not go> produced before -court. It is 
argued on behalf of the plaintiffs that 
the ‘oral evidence given by D.Ws. 1 to 4 
regarding the manner in which the idea 
of executing benami deeds was mooted 
and executed varies from witness to 
Witness. It is also urged that defendant 
2 and àis alienees have not given evi- 
dence in this case. We find it unneces- 
sary to go into the question whether 
defendants 1 and 2 have violated the 
above condition in the lease deed since 
We hav2 come to the conclusion that 
this sui; should be decreed on the firs? 
ground. 


14. We do not also find much 
substance in the contentions of the ap- 
pellants that in view of the provisions 
of the 3TAL Act defendants 1 and 2 
could not ‘be ordered to be evicted by 
the Civil Court. It is mot disputed in 
this case that a large portion of the 
suit lands has been converted into non= 
agricultural purposes. and to that ex= 
tent, they have ceased to be agricultus 
ral lands. and further by virtue of Sec- 
tion 88-B of the BTAL Act. the said 
Act has been made inapplicable to the 
properties belonging to a public trust 
registered under the Act, in so far as 
eviction proceedings are concerned. 
One other contention raised on the basis 
of the corresponding provision in the 
Myeore Land Reforms Act has not been 
raised before the Court below nor be« 
fore this Court by suitably amending 
the written statements, Further. even 
if the Mysore Land Reforms Act is ap- 
plicable, we do not think that the posi- 
tion of defendants 1 and 2 would he 
different from the position under the 
BTAL Act. We however. do not 


pro- 
pose to express any opinion on this 
question, 

15. In view of our finding that 


the permanent lease in question was 
not supported either by lezal necessity 
or benefit of the deity. we hold that the 


suit has been rightly decreed by the 
court below. We therefore. dismiss 


both the appeals with costs. 
Appeals dismissed, 


. 
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A. AHMED ALI KHAN AND V, §S. 
MALIMATH, JJ. 

Sri Harthi Adirajaiah, Appellant v. 
Sevandamma wd/o. Sri N. C. Nagara- 
jaiah and another, Respondents. 

Misc, First Appeal No, 106 of 1969, 
D/- 15-12-1972, . 

Index Note:— (A) Motor Vehicles 
Act (1939). Section 110-A (3) Proviso — 
Sufficient cause for not making applica- 
tion within period of 60 days. 


Brief Note:-— (A) Accident taking 
place on 9-5-1965 — Application under 
Section 110-A on 16-4-1966 — Held as 
applicant was not physically and men-« 
tally in a fit condition to be able to pre- 
sent the application on any date earlier 
than 16-4-1966 delay in presenting the 
application should be condoned, 

(Para 6) 

Index Note:— (B) Motor Vehicles 
Act (1939), Section 110-A — Rash and 
negligent act of driver causing death 
of passenger. 


Brief Note:— (B) Where the vehicle 
left the main road and the accident re- 
sulting in the death of the passenger 
occurred on the footpath of the right 
side of the. road. a presumption has to 
be drawn that the accident was caused 
by the negligence on the part of the dri- 
ver of the vehicle. 1948-2 All ER 460 
and AIR 1962 SC 1. Rel, on. (Para 9) 


Where there are no drag marks on 
the main road but there are drag marks 
only from the tree on the right side of 
the road up to the place where the 
vehicle became stationary after colliding 
with the tree. this circumstance clearly 
establishes that the swerving of the 
vehicle to the right side and its going 
on the footpath was not on account of 
bursting of the tyre in the centre of the 
road but that the bursting of the tyre 
itself was the result of the collision of 
the vehicle with the tree on the foot= 
path on the right side of the road. 

(Para 14) 

Index Note:— (C) Motor Vehicles 
Act (1939), Sections 110-C, 110-D — Ap- 
plicability of Order 41, R. 22. Civil P.-C. 
— No cross-objection can be filed. 


Brief Note:— (©) The jurisdiction 
of the Civil Court is ousted by Section 
110-F of the Act. It is only _ certain 
provisions of the Code of Civil Proce- 
dure that are made applicable by Sec- 
tion 110-C and the rules made . under 
the Act. Section 110-D is a self-contain- 
ed code which does not make any pro~ 
vision for filing cross-objections, Any 
aggrieved party has. therefore, to | file 
an appeal under Section 110-D within 
the prescribed time. Besides, as the 
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award made by fhe Claims Tribunal 
is not a decree ail defined in the Code 
of Civil Procedure! cross-objections can- 


not be filed invoking Order XLI. Rule 
22 of the Code, (1970) 1 Mys LJ 319, 
Rel. on; AIR 196!) Delhi 183. Distin- 
guished; 1971 Act CJ 324 (Delhi), Not 
followed, i (Paras 19. 22) 
Cases Referred: : Chronological Paras 
1971 Ace CJ 324 (Delhi), W. S. 
Bhagsingh & Sins v. Om Pra- 
kash. 27 
- (1970) 1 Mys LJ 319, Union of 
India v. Narasiyappa 20 
AIR 1969 Delhi 183 = 1968 Acc 
CJ 141, Ishwar | Devi Malik v. 
Union of India 21 


1968 Ace CJ 1 =/1967 MP LJ 972, 
Manjula Devi v. Manjusri Raha 25 


(1966) 2 Mys LJ 588 = 10 Law 
Rep 67. Krishnimma v. Alice 
Veigas 15 


ATR 1962 SC 1 w (1962) 1 SCR 
929, Gobald Mator Service Ltd. 
v. Veluswami |. 9 
AIR 1953 SC 357 = 1953 SCR 
1028. N. S. Thriad Co. v. James 
Chadwick and Bros. 
(1948) 2 All. ER |460 = (1949) 1 
KB 54. Barkway v. South Wales 
Transport i 9 
AIR 1916 PC 21; = 43 Ind App 
192, Secy. of State for India v. 
Chelikani Rama Rao 21 . 


R. Gurushettéppa. for Appellant; 
B, 8. AR as for Respondents. 


JUDGMENT :— Shri Harathi Adi- 
rajaiah has pref=rred this Miscellaneous 
First Appeal under Section 110-D of 
the Motor Vehicles Act, 1939 (herein- 
after referred to jas the Act) against the 
award made by/the Motor Accidents 
Claims Tribunal (hereinafter referred to 
as the Tribunal).! in Misc. Case No. 358 
of 1966. Responient No. 1. Smt. Sa- 
vandamma, has | preferred cross-objec~ 
tions involving tne provisions of Order 
XLI, Rule 22 of;the Code of Civil Pro- 
cedure. She filad a petition on 16-4 
1966 under Sectilon 110-A of the Act 
before the Tribunal and prayed that a 
compensation of |Rs. 20,000/- be award- 
ed on account of the death caused to 
her husband, K.! C. Nagaraju. on 9-5- 
1965 as a result! of an accident caused 
by the nash aril negligent driving of 
the driver of zhe Vehicle MYD 1797 
owned by the appellant. It is alleged 
in the application that the deceased 
was a P.W.D. Cpntractor aged about 28 
years who was jearning an income of 
about Rs, ne per month, 


It is not disputed that Nagaraju 
boarded the bus at Dobspet at about 
9 P.M. on 9-5-1965 with a view to go 
to cinema in Tyemagondlu and thet he 
died as a result of an accident that 
occurred about - han miles away from 
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Tyamagondlu on the right side of the 
road. The case of the claimant is that 
the driver was driving the vehicle rash- 
ly and negligently and that therefore 

e vehicle swerved to the right and 
collided ‘against a tree, as a result of 
the impact of which the deceased Naga- 
raju was thrown out of the vehicle and 
died immediately on account of the in- 
juries sustained by him. also 
come in evidence 
Nagaraju has left behind him not only 
his widow Smt. Savandamma,. but also 
three minor sons who are all his’ de= 
pendants. An application for saad 
tion of the delay in presenting the ap- 
plication was also filed. 


2. The application was resisted 
mot only by the appellant, the owner 
of the vehicle. but also by respondent 
No. 2. the General Insurance Company. 
with whom the vehicle was insured. 
The application for condonation of delay 
was opposed and it was contended that 
there was no sufficient cause for con- 
doning the delay in preferring the ap- 
plication. That Nagaraju was travelling 
in the vehicle on the date of the acci- 
dent and that he died as a result of 
the accident caused to the vehicle is 
mot disputed. The claim. for compensa- 
tion was resisted mainly on the ground 
that the accident was not as a result of 
any rash or negligent driving on the 
part of the driver of the vehicle It 
was contended that even though all 
reasonable care was taken for the main- 
tenance of the vehicle and its tyres, 
the front tyre on the right side of the 
vehicle suddenly burst when the vehi- 
cle was going at a moderated speed in 
the centre of the road. as a result of 
which the vehicle swerved to the right. 


Te was further alleged that the de~ 
ceased Nagaraju was sitting by a win- 
dow seat behind the driver’s seat and 
was putting his head out of the window 
and vomiting. Even though the driver 
warned him .not to put his head out, 
the deceased Nagaraju continued to put 
his head out. It was alleged that itis 
because Nagaraju put his head out of 
the window, that when the vehicle sud- 
denly swerved to the right the cut 
branch of a tree on the right side of 


the road hit against the head of Neaga- . 


raju causing him injuries. When the 
vehicle was stopped, Nageraju was 
brought out of the vehicle and the dri- 
ver rushed to secure medical aid. By 
the time medical aid could be secured, 
Nagaraju had expired. In the alterna- 
tive. it was contended that Nagaraju 
was guilty of contributory negligence. 


3. The Tribunal. after consider- 
fing the evidence and the material plac- 
<- ed by the parties. condoned the delay 
in preferring the application and award 
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ed a compensation of Rs. 8,100/- to. 
Smt, Savandamma, As regards the liabi- 
lity of the second respondent. the Ge- 
neral Insurance Company the Tribunal 
AA the same to a sum of Rupees 


4, In this appeal, the learned 
counsel for the appellant raised the fol- 
lowing three contentions:-— 


1. That the Tribunal Was not justi- 
ed in condoning the delay in present- 
ing the application under Section 110-A 
of the Act. 


2. That the Tribunal committed an 
error in holding that on account of. rash 
and negligent driving by Kuppuswamy, 
the driver of the vehicle that the acci- 
dent occurred, resulting in the death of 
Nagaraju. 

3. That the compensation 
by the Tribunal is excessive. 


5. The application for compen- 
sation was filed under Section 110-A of 
the Act (as it then stood). Sub-section 
(3) of the said section provides that no 
application should be entertained. if it 
is not made within 60 days of the oc- 
currence of the accident. The proviso 
to the said sub-section empowers the 
Tribunal to entertain an application 
after the expiry of the period of 60 
days. if it is satisfied that the applicant 
bee prevented by sufficient cause from 

g the application in time. The 
deni occurred in this case on the 
9th of May. 1965 and the application 
was filed on the 16th of April. 1966, 
more than 60 days after the date of 
occurrence. Along with the applica- 
tion, an affidavit was filed stating the 
reasons for the delky in presenting 
the application end praying for condo- 
mation of delay. No formal application 
for condonation of delay. however. ac- 
companied the said afidavit. After this 
irregularity was realised. an application 
was filed for condonation of deley 
on the 20th of July, 1966, seek- 
ing condonation of . delay for the 
reasons stated in the affñdavit al- 
ready filed. In the circumstances, we 
are of the opinion that as the affidavit 
seeking condonation of delay was filed 
on the 16th of April 1966. though for- 
mal application was filed later, we | have 
to examine as to whether the delay in 
presentation of the application up to — 
16-4-1966 was rightly condoned by the 
Tribunal or not. 


6. The application for condone- 
tion of delay was by consent of parties, 
considered at the time of final hearing. 
The applicant Smt. Savandamme has 
examined herself in support of her case. 
In the affidavit fled by her, seeking 
eo craation of delay. she has stated 
that she was in confinement when the 
accident occurred and that she received 
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a shock on receiving the news of the 
death of her husband in the accident. 
She has further stated that she became 
very weak and that the doctor who 
treated her, warned her not to worry 
or think about anything. as otherwise 
the same would tell seriously on her 
health and affect it beyond repairs. Sbe 
has stated that that was the advice ten- 
dered by her brother also. 


In the course of her evidence be- 
fore the Tribunal, she has stated that at 
the time of the accident. she had deli- 
vered 14 months prior to the death of 
her husband and was actually in con- 
finement at the time of his death. She 
has also stated that she was shocked 
and hed a nervous breakdown when 
she heard the news of death of her 
husband and that she suffered for 9 or 
10 months. She has.stated that one 
Dr. Mohan was treating her and that 
the doctor is no more. She has stated 
that after she regained her composure, 
she has presented the petition. Smt. 
Parvathamma the mother of the appli- 
cant, who has been examined in the 
case, has supported the version of the 
applicant. There is no evidence to the 
jcontrary, from which any inference can 
be drawn that Smt, Savandamma was 
physically and mentally in a fit condi- 
tion to be able to present the applica- 
tion on any date earlier than 16-4-1966. 
Dr, Mohan who was treating Savan- 
damma has not been examined, as he 
had died by that time. In these cir- 
cumstances, we do not find any good 
grounds to reject the statement of Sa- 
vandamma that on account of nervous 
break-down she was not in a position 
to present the application within the 
prescribed time. 


7. It was next urged 
application filed by the arpellant on 
24-9-1968 under Order XVIII. Rule 17 
read with Section 151 of the Code of 
Civil Procedure requesting the Tribunal 
to recall Savandamma for further cross- 
examination was wrongly rejected, 
thereby denying him an opportunity 
of placing material on record to show 
that Savandamma was 
mentally in a fit condition to present 
the application well within the pres- 
eribed period of limitation. Savandamma 


was examined on 21~8-68. She was the 
last witness examined on the appli- 


cant’s side. The recording of the evi- 
dence on the side of the appellant was 
over on 18-9-1968. The aforesaid ap- 
plication was filed on 24-9-1968. It is 
stated in the affidavit in support of that 
application that Savandamma had filed 
a petition under Section 372 of the 
Indian Suceession Act in the Court of 
the District Judge on 10th February, 
1966 and that the said circumstances 
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would show that Savandamma was in a 
position to approach the Court and to 
present the application more than two 
months before tie application was filed 
in the prese/it case. 

In the atfidevit filed in support of 
that application. it is stated as follows: 


_ “I submit: that I was not aware of 
this 


fact till i today. Yesterday night 
while my Advocate was preparing him- 
self for arguing the above case. put me 
a question as'to whether the petitioner 
has made any application for obtaining 
the Succession Certificate. I said that 
I was nct aware. Then today myself 
and _my Advocete came and made en- 
quiries in the Office of the District 
Judge. Bangalor2 and got all the above 
particulars and I have applied for certi- 
fied copy of the petition and also order 
sheet dated 10-2-1966 by emergent copy 
application.” 

The aforesaid averments would dis- 
close that no actempt was made by the 
applicant or his counsel till 23-9-1968 
to ascertain if Savandamma had applied 
for succession certificate in the District 
Court. The enquiry in that behalf was 
for the first time made after the evi- 
dence of both the sides was closed and 
the case was set down for arguments. 
No explanation whatsoever ig forth- 
coming es to why that enquiry was not 
made earlier. The necessary enquiry 
should kave been made and proper 


questions put when Savandamma was 
in the witness box. In these circum- 


stances. it cannot be said that the Tri- 
bunal committed an error in rejecting 
the belated application filed for recall- 
ing Savandamma for further cross~exa- 
mination. 

8. The Tribunal has. after consi= 
dering the facts and circumstances, be- 
lieved tae version of Savandamma and 
condoned the delay in presenting the 
application for compensation. We do 
mot find any good grounds to interfere 
with the exercise of the said discretion 
by the Tribunal. 


. 9. It was next urged that the 
Tribunal committed an error in holding 
that on account of rash and negligent 
driving of the vehicle by the driver that 
the accident occurred." resulting in the 
death of Nageraju. The following facts, 
which are established by the evidence 
on record, were not disputed by the 
learned counsel for the appellant :— 

(1) That the accident resulting in 
the deeth of Nagaraju occurred not in 
the main road, but on the footpath 
on the right side of the road. 

(2) That the accident resulting in 
the deeth of Nagaraju occurred because 
the vehicle left the main road and went 
on ie footpath on the right side of the 
road. 
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(3) That Nagaraju who was a pas- 
senger in the vehicle died as a result of 
the injuries which he sustained on the 
footpath on the right side of the road. 


(4) That the vehicle and the body 
of the deceased Nagaraju were on the 
footpath on the right side of the ‘road 
immediately after the occurrence. 

As the aforesaid undisputed and proved 
facts establisa that the vehicle left the 
main road and the accident resulting in 
the death of Nagaraju occurred on the 
footpath of the right side of the road, 
a presumption has to be drawn that the 
accident was caused by the negligence 
on the part of the driver of the vehicle, 
applying the principle laid down by As- 


quith, J. in Barkway v. South Wales 
Transport, (1948) 2 All ER 460 (471), 
which principle was approved by our 


Supreme Court in Gobald Motor Ser- 
vice Ltd. v. Veluswami, reported in 
AIR 1962 SC 1. It is, therefore. for the 
appellant to rebut the aforesaid pre 
sumption. 


10. The case of the appellant is 
that all reasonable care and caution was 
taken to ensure that the vehicle was 
fitted with good and road-worthy tyres 
and that the same were in good condi 
tion on the date’ of the accident, The 
case of the appellant further is that 
when the vehicle was going at a reason- 
able speed in the middle of the road, 
the front right side tyre suddenly burst, 
as a result of which the vehicle sud- 
denly swerved to the right side and 
went on the footpath. Shri Negaraju, 
who was a passenger in the vehi- 
ele was putting his head outside and 
‘was vomiting and did not withdraw his 
head inside even though asked to do so 
by the driver. As Nagaraju had put 
his head in tha window. when the vehi- 
cle went on the footpath, a cut branch 
of the tree hit his head. When the vehi- 
cle ‘stopped, Nagaraju was brought out- 
side the vehicle and laid on the foot- 
path. where he died before medical aid 
could be secured by the driver. The 
contention of the learned counsel for 
the appellant is that having taken all 
reasonable care, if the accident was a 
result of sudden burst of the tyre when 
the vehicle was moving at a reasonable 
speed in the centre of the road. it can- 
not be said that the accident occurred 
on account of any rash and negligent 
act on the part of the driver. The 
learned counsel for the appellant gub- 
mitted that the evidence placed on be- 
half of the appellant establishes that 
the tyre suddenly burst on the centre 
of the road. 


11. The driver Kuppuswamy has 
been examined as R.W. 2. He has stat- 
ed that he checked the vehicle before 
he took it on the road, that the tyre 
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was in good condition and that on the 
date of the accident. he was as usual 
driving the vehicle at a speed of about 
20 miles per hour. He has stated that 
when he went a distance of 34 miles 
from Dabaspet, the front right tyre 
burst and that the bus dragged towards 
the right, went near a tree and that a 
stump of a branch of the tree hit Naga- 
raju on his head and chest and the 
vehicle stopped beyond 5 or 6 feet from 
taat place. He has denied the sugges- 
ton that the bus was overcrowded and 
taat he lost control over the bus. as a 
result of which it went and dashed 
against a tree and that in the process 
tie tyre burst and Nagaraju was killed. 
IT; is necessary to note that this witness 
is undoubtedly a very interested wit 
ness and therefore much value cannot 
be attached to his evidence. 


12. The next witness is T V, 
Subbaiah, who has been examined as 
R. He claimed to be a passengen 
ir the vehicle on the date of the acci- 
dent. This witness has stated that be~- 
fcre the accident actually. occurred. 10 
or 12 yards before the place of accident, 
he heard a sound when the driver told 
that the tyre burst and that the pas~ 
sengers should be cautious. He has fur- 
ther stated that the bus went about 10 
yards towards right and it touched a 
tree and came to a halt within 3 or 4 
fest from the tree He has stated. that 

a branch of the tree. which tad be- 
ae stump after cutting hit Nagaraju 
or. his head and forehead, In cross 
examination, he has stated that the dri~ 
ver Kuppuswamy and himself hail from 
the same place Tyamagoundlu, Even if, 
tha tyre had burst in the centre of the 
Toad, it was neither probable nor prac- 


-ticable for the driver to have cautioned 


the passengers on hearing the sound of 
bursting of the tyre. to be cautious. 
Tris witness has obviously come to sup- 
po:t the driver Kuppuswamy. who 
comes from the same place. 


13. The next witness examined 

is Vardaiah R.W. 4. He also claims to 
= a fellow passenger in the vehicle. 
He has stated that when the bus was 
on the bridge the driver shouted that 
all passengers should keep their hands 
and heads inside the bus. when they 
heerd a “THUD” sound. He has further 
staced that the bus went in a zig-zag 
mazner and went towards right side 
anc. came to a halt within 4 or 5 feet 
of a tree and that Nagaraju was hit by 
a cut branch stem of the tree on his 
forehead. He has denied the suggestion 
tha: the driver Kuppuswamy is his 
friend. He has. however, admitted that 
Kuppuswamy and himself hail from the 
same place and that he knows him from 
the age of discretion, The evidence of 


- of front right side tyre. 
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this witness suffers from the same became stationary after colliding 
weakness as that of R. W. 3 Subbaiah, with the tree. This circumstance 


14. The only other relevant evi- 
dence in this behalf is that of R.W. q 
Sri N. H. Ramamurthy, the Motor Ve- 
hicles Inspector. He has stated that on 
the requisition of the Sub-Inspector of 
Police, Tyamagondlu, he went and ins- 
pected the vehicle on 10-5-1965 at about 
3 P.M. He has stated that he inspected 
the vehicle and did not find any mecha- 
nical defects but for the front right 
tyre. which was burst. He has opined 
that the accident is due to sudden burst 
In cross-exa~ 
mination. he has stated that since there 
were no drag marks. the burst could 
not have happened as a result of the 
impact. He has stated that there was 
a cut mark on the outside tyre. In re- 
examination, he has stated that after 
the burst. there was drag mark but 
not earlier on the spot on the road. 
The statement elicited’ in re-examina- 
tion of this witness indicates that there 
are no drag marks on the road, but 
there are drag marks, after the tyre 
was burst. Exhibit P-3A is the reply 
given by him to a query made as per 
Exhibit P-1 by the Circle Inspector of 
Police in connection with the accident. 
The same was put to him and he has 
admitted having made the statement as 
per Exhibit P-3A. He has stated in 
Exhibit P-3A as follows:— 


“I write to inform you that the 
bursting of front right tyre could have 
happened after the first impact with the 
tree had taken place. considering the 
fact that there were no drag marks be- 
fore the first impact.” 


The Statement at Exhibit P-3A read 
with statement in the re-examination of 
this witness, makes it quite clear that 
there were no drag marks whatsoever 
on the road and that there were drag 
marks commencing from the tree upto 
‘the place where the vehicle was stand- 
ing stationary on the footpath on the 
right side of the road, after the vehicle 
had collided with the tree. The evi- 
dence of this independent witness estab- 
lishes an important circumstance, viz., 
that there were no drag marks on the 
main road and that there were drag 
marks only after the vehicle had col- 
lided with the tree. 
clearly belies the case of the appellant 
as well as the evidence given by his 
‘witnesses that the front right side tyre 
of the vehicle burst when the vehicle 
was moving on the centre of the road. 
Tf the tyre had burst on the centre of 
the road. there would have been traces 
of drag: marks from the centre: of the 
road upto the tree. But. we find that 
there are drag marks only from the 
tree up to the place where the vehicle 


This circumstance 


clearly establishes that the swerving of 
the vehicle to the right side and its go- 
ing on the footpath was not on account 
of bursting of the tyre in the centre of 
the road but that the bursting of the 
tyre itself was the result of the colli- 
sion of the vehicle with the tree on the 
footpath on the right side of the road. 
We are, therefore. of the opinion that 
the tyre of the vehicle did not ‘burst in 
the centre of the road. as contended by 
the appellant. but that the tyre got 
burst only as a result of the collision 
of the vehicle with the tree on the foot- 
path. The appellant has. therefore, fail- 
ed to rebut the presumption. Even 
without the said aid of the presumption, 
the only conclusion ‘possible from the 
evidence and circumstances of the case 
is that on account of rash and negligent 
act of the driver. the vehicle left the 
centre of the road and swerved to the 
right. collided With the tree. resulting 
in Nagaraju’s receiving’ fatal injuries. 


We also find it difficult to believe 
the story that Nagaraju was put- 
ting -his head outside for the pur- 


pose oi vomiting and that he continued 
to keep his head outside the window 
motwithstanding the warning of the dri- 
ver and therefore he is guilty of con- 
tributory negligence. 


15. The next contention is re- 
garding the quantum of compensation 
awarded. The Tribunal has awarded 
compensation of Rs. 8,100/-. The Tri- 
bunal has come to the conclusion that 
the income of Nagaraju was not less 
than Rs. 150/- per month. The Tribu- 
nal has also come to the conclusion that 
the family had no other source of in- 
come. It, has come in evidence that 
Nagaraju was 28 years old at the time 
of his death and was working as a 
P. W. D, Contracter. Savandamma the 
widow and three minor children are his 
dependants. Having regard to the nor- 
mal expectancy of life of Nagaraiu and 
the income which he was deriving at 
the time of his death the compensa- 
tion has to be determined, applying the 
principle laid down by this Court in the 
decision in Krishnamma v, Alice Veigas, 
reported in (1966) 2 Mys LJ 588. The 
evidence placed by Savandamma is to 
the effect that her husband was getting 
an income between Rs, 200/- to Rs. 300/-. 
The learned counsel for the appellant 
had to concede that if the principle laid 
down in the aforesaid decision of this 
Court is applied. the compensation 
awarded by the Tribunal cannot be said 
to be excessive. It is, therefore. un- 
mecessary to deal with this matter in 
any great detail. Consequently, all the 
contentions raised by the Appellant in 
support of his appeal fail, 
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16. Respondent No. 1 Smt. Savan- 
damma has filed Cross Objections on 
28-10-1969 under Order XLI. Rule 22 
of the Code of Civil Procedure and 
sought enhancement of Compensation. 
It is stated tha- Savandamma was serv- 
ed with the notice of the appeal on 
13-10-1969 and that the Cross Objections 
have been filed within 30 days from 
the date of service of the notice of the 
memorandum of the appeal. 


17. The Appellant contended that 
the Cross Objections are not maintain- 
able and that if the memorandum of 
Cross Objections are treated as an in- 
dependent appeal. the same has to be 
dismissed as being barred by limitation. 


18. We will first address our- 
selves to the question as to whether the 
Cross Objections filed are maintainable 
under O. XLI. R. 22 of the Code of Civil 
Procedure. Section 110 of the Act pro- 
vides that the State Government may, 
by Notification in the Official Gazette, 
constitute one or more Motor Accidents 
Claims Tribunals (hereinafter referred 
to as Claims Tribunals) for such area as 
may be specified in the notification for 
the purpose of adjudicating upon claims 
for compensation in respect of accidents 
involving death of. or bodily injury to, 
persons arising out of the use of motor 
vehicles. It further provides that the 
Claims Tribunal shall consist of such 
mumber of members as the State Gov- 
ernment may think fit to appoint and 
where it consists of two or more mem- 
bers. one of them shall be appointed as 
the Chairman thereof. It further pro- 
vides that a person shall not be qualified 
for appointment as a member of a 
Claims Tribunal unless he is. or has 
been, e Judge of a High Court. or is. or 
has been a District Judge, or is qualified 
ae appointment as a Judge of the High 

urt. 


Section 110-A provides that an ap- 


plication for compensation arising out of 
-an accident of the nature specified in 
sub-section (1) cf Section 110 shall be 
made to the claims Tribunal having 
jurisdiction over the area in which the 
accident occurred. Section 110-B pro- 
vides that on receipt of an application 
under Section 110-A, the Claims Tribu- 
mal shall, after giving the parties an op- 
portunity of being heard. hold an in- 
quiry and make an award. Sec. 110-C 
prescribes the procedure and powers of 

e Claims Tribunal. Sub-section (1) of 
the said Section provides that in hold- 
ing any inquiry under Section 110-B, 
the Claims Tribunal may. subject to any 
rules that may be made in this behalf, 
follow such summary procedure as it 
thinks fit. Sub-section (2) of the same 
Section provides that the Claims Tribu- 
nal shall have all the powers of a Civil 
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Court for the purpose of taking evidence 
on oath and of enforcing the attendance 
of witnesses and of compelling the dis-= 
covery and production of documents 
and material objects and for such other 
purposes as may be prescribed; and the 
Claims Tribunal shall be deemed to be 
a Civil Court for all the purposes of 
Section 195 and Chapter XXXV of the 
Code of Criminal Procedure.. 1898. Sec- 
tion 110-D provides that subject to the 
provisions of sub-section (2). any per- 
son aggrieved by an award of a Claims 
Tribunal may, within ninety days from 
the date of the award, prefer an appeal 
to the High Court. The proviso to the 
said Section states that the High Court 
may entertain the appeal after the ex- 
piry of the said period of ninety days, 
if it is satisfied that the appellant was 
prevented by sufficient cause from pre= 
ferring the appeal in time, 


Section 110-E provides for recovery 
of money from the imsurer as arrear of 
land revenue, Section 110-F bars the 
jurisdiction of Civil Courts in certain 
matters, It provides that where any 
Claims Tribunal has been constituted 
for any area, no Civil Court shall have 
jurisdiction to entertain any question. 
relating to any claim for compensation 
which may be adjudicated upon by the 
Claims Tribunal for that area. and no 
injunction in respect of any action taken 
or to be taken by or before the Claims 
Tribunali in respect of the Claim for 
compensation shall be granted by the 
Civil Court. The scheme of the law is 
to constitute Special Tribunals called the 
Claims Tribunal and to oust the. juris- 
diction of the ordinary Civil Courts in 
regard to matters in respect of which 
jurisdiction has been conferred on. the 
Claims Tribunals. Peon 
have been made in regard to constitus- 
tion of the Claims Tribunals, the Ap~ 
plication for compensation and the 
period of limitation for presenting such 
applications. as also for condonation of 
delay in presentation of such applica- 
tions fcr the powers and procedure 
to be followed by the Tribunals and 
provision for appeals against the awards 
of the Claims Tribunals. As the Act, 
makes provision for constitution of 
Special Tribunals ousting the jurisdic- 
tion of ordinary Civil Courts and fur- 
ther makes provision regarding the pro- 
cedure and powers of such Tribunals, 
the necessary legal implication is thaf 
the Svecial Tribunal which is created 
under a Special enactment enjoys the 
powers specifically conferred by the Act 
and is enjoined to follow the procedure 
prescribed by that Act. The appellate 
Authority under Section 110-D of the 
Act also functions as a Special Statu-« 
tory . Appellate Forum constituted under 
the Act. 
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19. The High Court, when it 
functions as an appellate authority ther 


under Section 110-D of the Act, does 
mot function as an ordinary Civil Court, 
but as a special appellate forum con- 
stituted under the Act. Section 110-C 
of the Act states that subject to Sec- 
tion 110-B and subject to any rules made 
in that behalf, the claims Tribunal may 
follow such procedure as it thinks fit. 
Special rules prescribed to be followed 
by the Claims Tribunal are contained in 
Chapter VII of the Mysore Motor Vehi- 
cles Rules, 1963. Detailed provisions 
have been made in that Chapter fo 
the presentation of applications; exami~ 
mation of the applicants notice to par- 


ties; examining witnesses. appearance 
of legal practitioners; local inspection; 
inspection of the vehicle; power of 


examination; method of re- 


summary 
adjournment of hear- 


cording evidence; 


ing; co-opting of persons during in- 
quiry: framing of issues; determina- 


tion of issues; diary; judgment and 
award of compensation; the provisions 
of Code of Civil Procedure thet are 
made applicable form and number of 
appeals against the decision of Claims 
Tribunal; fees to be paid: form of 
appeals and contents of memorandum 
and officer authorised to require produc- 
tion of Certificate of Insurance. Rule 
360 states that the provisions of O. V, 
Rr. 9 to 13 and 15 to 30. O. IX, O. XIII, 
Rr. 3 to 10. O. XVI, Rr. 2 to 21. O. XVII 
and O. XXXII. Rr. 1 to 3 in the First 
Schedule to the Code of Civil Proce- 
dure. 1908. only are made applicable. 
Sub-section (2) of Section 110-C states 
that the Claims Tribunal shall have all 
the powers of a Civil Court for the pur- 
pose of taking evidence on oath and of 
enforcing the attendance of witnesses 
and of compelling the discovery and 
production of documents and material 
objects and for such other purposes as 
may be prescribed and that the Claims 
Tribunal shall be deemed to be a Civil 
Court for all the purposes of S. 195 and 
Chapter XXXV of the Code of Crimi- 
mal Procedure. 


It is. therefore, clear that the provi-~ 
sions of Order XLI. Rule 22 of the Code 
of Civil Procedure, wherein provision 
for filing Cross Objections has been 
made, has not been made applicable to 
appeals under Section 110-D of the Act 
against the awards of the Claims Tribu- 
nal. Rule 363 prescribes the form of 
appeal and contents of memorandum. It 
states that every appeal against the 
award of the Claims Tribunal shall be 
preferred in the form of a Memorandum 
signed by the Appellant or his pleader 
and presented to the High Court or to 
such officer as it appoints in this behalf 
and that memorandum: shall be accom- 
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panied by a Copy of the award. It fur- 
provides that the Memorandum 
shall set forth concisely and under dis- 
tinct heads the grounds of objection to 
the award appealed from without any 
argument or narrative and such grounds 
shall be numbered consecutively.. The 
explanation states that for the purposes 
of sub-rule (1) the expression ‘Pleader’ 
shall have meaning assigned to it in the 
Code of Civil Procedure. 1908. 


Though the Code of Civil Procedure 
does contain similar provisions under 
Order XLI. Rule 1 in regard to the form 
of appeal and contents of memorandum 
a specific Rule No. 363 has been made 
under the Rules as the relevant rule 
under the Code of Civil Procedure, in 
that behalf has not been made applic- 
able. Rule 363 makes provisions only 
in respect of an appeal end not in res- 
pect of Cross Objections. The provisions 
of Section 110-C of the Act as well as, 
the rules framed in that behalf contain 
detailed provisions regulating the proce- 
dure to be followed. The jurisdiction of 
the. Civil Court is ousted by Sec. 110-F 
of the Act. It is only certain provisions 
of the Code of Civil Procedure that are 
made applicable by Section 110-C and 
the rules made under the Act. Sec- 
tion 110-D is a self ‘contained code 
which does not make any provision for' 
filing cross objections. Any aggrieved 
party has, therefore. to file an appeal’ 
under Section 110-D within the pres-' 
cribed time. The proviso to sub-sec. (1) 
of Section 110-D empowers the High 
Court to entertain appeal after expiry 
of the period of limitation. if it is satis- 
fied that the appellant was prevented by 
sufficient cause from preferring the ap- 
peal in time. The only remedy of an 
aggrieved party is to prefer an appeal 
under Section 110-D. If it is held that 
the cross objections can be filed under 
Order XLI, Rule 22 of the Code of Civil 
Procedure. then it follows that Cross 
Objections can be filed as provided under 
Order XLI, Rule 22 within 30 days of 
the recaipt of notice of the appeal. If 
by tha time notice of the appeal is re- 
ceived, the period prescribed for prefer- 
ring en appeal under Section 110-D has 
expired the party reeeiving the appeal 
memo would be entitled to another 30 
days’ time from the date of receipt of 
the appeal memo, That would mean 
that the respondent would be entitled to 
file Cross Objections after a period of 
90 days of the passing of the award by 
the Claims Tribunal, beyond the period 
of appeal prescribed under Sec. 110-D 
of the Act. The examination of the re- 
levant provisions referred to above, 
leads to the inference that the applica- 
tion of Order XLI. Rule 22 is excluded 
by necessary implication. Besides as 
the award made by the Claims Tribunal 
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is not a decree as defined in the Code 
of Civil Procedure, Cross Objections 
cannot be filed invoking Order XLI, 
Rule 22 of the Code, inasmuch as such 
Cross Objections can be filed only in an 
appeal against a decree as defined in the 
Code of Civil Procedure, 

. 20. This Court had océasion to 
consider the question of maintainability 
of Cross Objections in appeals filed 
under Section t1 of the Requisitioning 
and Acquisition of Immovable Property 
Act, 1952 in the decision in Union of 


India v. Narasiyappa, reported in (1970) 


1 Mys LJ 319. Section 11 of the said 
Act. which is analogous to Section 110-D 
of the Act. with which we are concern 
ed. read as follows:—~ _ 

“Any person aggrieved by an award 
of the arbitrator made under Section 8 
may. within thirty days from the date 
of such award prefer an appeal to the 
High Court within -whose jurisdiction 
the requisitioned or acquired, property is 
situate; 

Provided that the High Court may 
entertain the arpeal after the expiry. of 
the said period of thirty days. if i+ is 
satisfied that the appellant was prevent- 
ed by sufficient cause from filing the 
appeal in time.” 


- In an appeal filed under Section 11 of 


that Act. the Respondent filed Cross 
Objections. This Court came to the 
conclusion that in appeals preferred 
under Section 11 of that Act. no Cross 
Objections by the respondent is possible 
but that the High Court may treat the 
Cross Objections as a separate appeal 
subject to the period of limitation and 
the power of the High Court to condone 
the delay. This Court pointed out that 
there is no provision in that Act or in 
the rules made thereunder providing for 
Cross Objections being presented by the 
respondent in the appeal under Sec, 11 
and that the rignt to file cross objections 
not being different from the right of 
appeal which is a substantive right, it 
must be conferred by a statute. We 
are in respectful agreement with the 
principle laid down by this Court in the 
said decision. 


The principle leid down in the 
aforeseid decision @qually applies to this 
case, as Section 110-D is analogous to 
Section 11 of that Act dealt with and 
considered in the aforesaid decision, 


21. Shri Puttasiddaiah, learned: 
counsel appearing for Respondent No, 1 
relied upon the decision of the Delhi 
High Court reported in AIR 1969 Delhi 
183 between Ishwar Devi Malik v, 
Union of India. The learned counsel 
relied upon paragraph 51 of the judg- 
ment, which reads as follows :—~ 

‘In this appeal, the eldest son 
Jagjit Kumar, who was one of the 
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Claimants before the Tribunal. was add- 
ed as respondent 6 in the appeal. How- 
ever, as the cause of action for all the 

imants was the same, and we are 
going to make an order which ought to. 
have been made by the Claims Tribunal 
we are of the opinion that in exercise . 
of our Power under O. 41. R. 33 read. 
with Section 151. Code of Civil Pro- 
cedure, we should make an order for 
compensation in favour of Jagiit Kumar 
elso in order to do complete justice bes 
tween the parties.” 


__ it is necessary to mote that in the 
said case the High Court of Delhi was 
not considering the question of main= 
tainability of cross objections under 
Order XLI., Rule 22 of the Code. Their. 
Lordships of the Delhi High Court have 
epplied the provisions of Order XLI, 
Rule 33 of the Code and made an award: 
in favour of the respondent. who had 
not preferred an appeal. No reasons are 
stated for coming to the conclusion that 
the provisions of Order XLI, Rule 33 
are epplicable. It is quite likely that 
the said question was not debated before 
their Lordships, The decision of the 
Delhi High Court. in our opinion. is 
therefore not of assistance to decide the 
cuestion that has arisen -in this case, 

e next decision relied upon by Shri 
Puttasiddaiah Is another decision of. the 
Delhi High Court reported in 1971 Ace 
CJ 324 (Delhi) between W. S. Bhagsingh 
and Sons v. Om Prakash. The learned 
counsel relied upon paragraph 6 of the 
Judgment, which reads as follows :— 


“The next question to be considered 
is with regard to the quantum of com= 
rensation awarded to the petitioners by 
the learned Tribunal. While the res- 
rondents in- their appeal contend that 
the compensation was excessive. the 
retitioners have filed- the cross objections 
for enhancement of the © compensation. 
The learned counsel for the respondents 
has raised a preliminary objection re- 
garding the maintainability of the cross 
objection filed by the petitioners. The 
learned counsel contends that the Act is 
elf contained and it did not provide for 
tie filing of any cross objection. In 
reply the learned counsel for the peti- 
toners contends that where the Act is 
Silent, the provisions of the Civil Pro- 
cedure Code would apply and that under 
the said Code where one party files an 
appeal, the opposite party is at liberty 
to file cross objections. In support of 
ibis contention the learned counsel for 
the petitioners has referred to a deci- 
sion of _the Madhya Pradesh High Court 
in Manjula Devi v. Manjusri Raha 1968 
Acc CJ 1 (Madh Pra) wherein it was 
held that “as soon as this Court becomes 
siezed of an appeal. even where en ap~ 
pellate jurisdiction is conferred under a 
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special statute, the rules of practice and 
procedure of this Court applicable to a 
civil appeal will, in the absence of any 
specific rule to the contrary govern such 
appeal. In support of this view, their 
Lordships of the Madhya Pradesh High 
Court have referred to a decision of the 
Privy Council in Secy. of State for 
India v. Chelikani Rama Rao, AIR 1916 
PC 21 and also to a decision of the 
Supreme Court in N, S. Thread Co, v. 
James Chadwick and Bros, AIR 1953 
SC 357. The learned counsel for the 
respondents has not been able to cite 
any decision contrary to the one cited 
by the learned counsel for the peti- 
tioners and which would support his 
own contention. The practice in this 
Court also appears to permit the filing 
of cross objection when appeals are filed 
against Judgment of the Tribunal. I, 
therefore, hold that Cross objections 
ae by the petitioners are maintain- 
a e.” 


It is clear from the Judgment of his 
Lordship that on the basis of the rules 
and practice of that High Court, it was 
held that cross objections are maintain- 
able. Shri Puttasiddaiah was not able 
to place before us the rules and prac- 
tice of that High Court on the question. 
On examination of the relevant provi- 
sions of the Act and the rules made 
thereunder. we have come to the con- 
clusion that cross objections under 
Order XLI. Rule 22 of the Code of Civil 
Procedure are not maintainable in ap- 
peals: filed under Section 110-D of the 
Act. With respect. we find ourselves 
unable to agree with the view expressed 
by the Delhi High Court that the main- 
tainability of Cross Objections in an 
appeal filed under Section 110-D of the 
Act depends upon the rules and prac- 
tice of the High Court. 


22. For the reasons stated above, 
we hold that in an appeal filed under 
Sec, 110-D of the Act. Cross objections 
are not maintainable and that the pro- 
visions of Order XLI, Rule 22 of the 
Code of Civil Procedure are not applic- 
able, 


23. Though we have held that the 
cross objections. as such, are not main- 
tainable. the same can be treated as an 
appeal filed by respondent No. 1. The 
Cross objections were filed on 28-10- 
1969 long after the expiry of the period 
of limitation for preferring an appeal. 
After the appeal was heard for some 
time. respondent No. 1 filed an applica- 
tion for condonation of delay. The pro~ 
visio to sub-section (1) of Section 110-D 
does empower the High Court to enter- 
tain an appeal after the expiry of the 
prescribed period of limitation of 90 
days. if it is satisfied that the appellant 
was prevented by sufficient cause from 
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preferring the appeal in time. In the 
affidavit filed in support of the applica- 
tion for condonation of delay, Smt. 
Savandamma has stated as follows:— 


“During the third week of Decem- 
ber, 1968, I approached my Advocate 
to file the appeal against the award, for 
which he told me that the opposite party 
is filing an appeal questioning the award 
passed by the Claims Tribunal and I 
would get the notice of the appeal filed 
by the Appellant and afterwards I could 
file the cross objections in the matter 
and I need not worry about the case, 
and I honestly believed the statement 
made by the Advocate,” 


The award was made by the Tribunal 
on 28-9-1968. The period prescribed 
under Section 110-D being 90 days, it is 
obvious that respondent No. 1 approached 
her advocate well in time. But. it is 
difficult to believe her assertion that she 
was told by her advocate that the other 
party is filmg the appeal and that after 
receipt of the notice. she could file her 
cross objections. The affidavit of the 
Advocate whom she consulted. has not 
been filed. It is difficult to believe that 
the advocate for the other side would 
have told, the advocate of Smt. Savan- 
damma that he is going to prefer an ap- 
peal in a particular case. We wonder 
how that Advocate could have come 
to know that a particular Advo- 
cate is going to be engaged by Smt. 
Savandamma. We are, therefore. of the 
opinion that the explanation offered by 
respondent No. 1 is not a true one. We, 
therefore, do not find any good grounds 
to: condone the delay in preferring the 
appeal (the cross objections filed by res- 
pondent No. 1 having been treated by 
us aS an appeal preferred by her) by 
respondent No, 1. . 


24, For the reasons stated above, 
the appeal filed by the appellant as well 


-as the appeal filed by Respondent No. 1 


(described as Cross objections) are dis- 
missed. In the circumstances, the par- 
ties are directed to bear their respective 


costs, 
Appeals dismissed. 
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Annapurana Bai, Appellant v. F. M. 
Ganesh Dattatraya and another. Respon» 
dents, 

Ex. Second Appeal No. 65 of 1969, 
D/- 28-11-1972, against judgment and 
decree of Civil J.. Karwar, D/- 23-7= 
1969. 
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Index Note :— (A) Civil P. C.. 1908, 
Section 47 — Decree-holder in execution 
purchasing some property of Judgment- 
debtor (Decree arising out of recurring 
right) -—- Does not extinguish the recur- 
ring right — Balance of claim is execu- 
table against the remaining property of 
judgment-debtor. 

Brief Note .— (A) Under an annuity 
agreement the defendant secured pay- 
ment, as would become due by charg- 
ing several of his properties. Claim for 
the annuity then due was decreed and 
in execution the Decree-holder purchas- 
ed some of the charged properties. 


Rejecting the contention that said 
purchase by decree-holder totelly ex- 
tinguished the liability of the judgment- 
debtor under the agreement and hence 
there could not be any executable de- 
cree, it was held that annuity claims 
falling due subsequently can be execut- 
ed against judgment-debtor’s remaining 


unsold charged properties. AIR 1945 
Bom 116. Distinguished. 
(Paras 2. 3 & 6) 
Cases Referred: Chronological Paras 
AIR 1945 Bom 116 = 46 Bom LR 
763. Devichand Ganesh v, 
Chintaman Yellappa 4 


K. J. Bhata. for Appellant; 
Ramchandra. for Respondent No. 1 

JUDGMENT :— This appeal is by 
the First Judgment debtor in Darkhast 
No. 146 of 1963 on the file of the Court 
of the Munsiff at Kumta. It is directed 
against the judgment made by the 
Civil Judge at Karwar in C. A. No. 129 
of 1966. That was an appeal directed 
against an order made by the Munsiff, 
Kumta, in the aforesaid Dharkhast, 
directing recovery of the balance due 
under a decree made in O. S. No. 366 of 
1957. 


2 It would appear that by virtue 
of an annuity agreement. wherein the 
appellant first judgment-debter had 
agreed to pay certain sums cf money, 
such payment being secured by the 
creation of a charge on several proper- 
ties enumerated therein. In enforce- 
ment of that agreement, decrees were 
obtained against the first judgment 
debtor, as and when the annuity agreed 
became due and.payable. The first of 
such decree was made in O. S. No, 216/ 
54. The said decree was executed in 
Darkhast No. 812 of 56. whereby only 
a portion of the properties charged were 
brought to sale and purchased by the 
Decree-holder himself The present 
Darkhast arises from a similar decree 
obtained in O. S. No. 366/57. There is 
no doubt some controversy as regards 
the latter question. I. however, do not 
propose to resolve this controversy 
whether the present Darkhast related to 
the decree made in the earlier suit or 
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the leter suit. I shall assume for the 
purpose of this appeal that it is either 
ae one or the other, 


One of the contentions taken 
in a Darkhast No. 146/63 is that hav- 
ing regard to the fact that some of the 
properties were sold in execution of 
the decree and purchased by the Decree 
holder himself, the debt was completely 
extinguished and nothing more remain- 
ed for recovery under the first decree 
or the second decree. The Courts below 
came to the conclusion that in view of 
the fact that the liability under the an- 
nuity agreement was a recurring one, 
it was open for the Decree-holder to 
sue for the debt on the basis of the per- 
sonal decree or execute the decree 
against the properties which have been 
left unsold, but were subject tc the 
charge pursuant to such an agreement. 
Aggrieved by this Order, the first Judg- 
ment-Debtor appeals. 


4, On behalf of the appellant. in 
support of the proposition that the debt 
was extinguished reliance was placed 
exclusively on a learned Single Judge’s 
decision of the High Court at Bombay 
in Devichand Ganesh v. Chintaman Yel- 
lappa, (AIR 1945 Bom 116). It seems 
to me that the said decision is clearly 
distinguishable on facts. and therefore, 


‘inapplicable to the facts of the present 


Case, 


Ds That was a case where a mort- 
gaged property was subsequent to the 
said mortgage made subject to a charge 
in favour of a certain person, In the 
enforcement of the mortgage the pro- 
perty was brought to sale subject to such 
a cnarge, and the same was purchased 
by the subsequent charge-holder. The 
said cherge-holder later on sought to 
recover the debt due to him by seeking 
for a personal decree against the mort- 
gagor. The Court came to the conclu- 
sion that the charge-holder was estopped 
from claiming the personal decree. when 
he had lost the right to enforce the 
charge by bringing to sale the proper- 
ties in question. It was further observed 


that if such a charge-holder tried to en- 


force the charge in the circumstances. it 
would amount to suing himself for 
bringing the properties to sale of which 
he admittedly became the owner by vir- 
tue of the earlier Court sale. This obvi- 
ously cannot be done. 


6. In the instant case, it is clear 
from the judgment in appeal that the 
decree was sought to be executed in the 
present Darkhast had itself provided for 
a personal remedy against the judgment- 
debtor. If the decree in question is the 
same as the one under which some of 
the properties charged with the payment 
of annuity had been brought to sale. it 
has itself provided for a personal ree 
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medy. Such a remedy, in my judg- 
ment, is clearly enforceable. Assum- 


ing. in the circumstances earlier set out 
by me, that the decree was different 
and a subsequest one which had provid- 
ed for the sale of the remaining proper- 
ties charged for the payment of annuity 
and also for a personal remedy. even 
then, such a decree must run its course, 
and therefore. should be given effect to. 
In these circumstances. if argument on 
behalf of the appellant that by virtue 
of the earlier sale and purchase by the 
Decree-holder of some of the charged 
properties, the debt was extinguished, 
were to be accepted. it amounts to ren- 
dering such subsequent decree  ineffec- 
tive in law. 

Such a result is clearly unwarrant~ 
ed in view of the law that any decree 
passed by a competent Court having 
jurisdiction over the subject-matter, 
rightly or wrongly. must be given effect 
to, unless it is inexecutable on its face, 
as for instance, in the case of a declara- 
tory decree. Further a contention of 
the nature in question would amount to 
going behind the decree. as by the 
Prior acts of sale and purchase in ex- 
ecution by the Decree-holder pursuant 
to an earlier decree, if the debt could 
be said to have been extinguished. it 
would be a question that ought to have 
been agitated in the suit itself. Such 
a question not having been raised ar 
decided in the suit. it would not be open 
to a Judgment-debtor to raise it in ex- 
ecution of such a decree unless the de- 
cree itself amounts to nullity in the eye 
of law. No such question has been 
raised in this case. As earlier observed, 
if the present Darkhast relates to the 
decree in the earlier suit itself, it would 
still be open for a Decree-holder to pur- 
sue and exhaust any personal remedy 
provided for under such a decree, There~ 
fore, looked at from any point of view, 
the contention of the appellant has to 
fail. I see, therefore, no reason to in- 
terfere with the order impugned herein. 

7. In the result. this appeal fails 
end is dismissed. But. in the circum- 
stances of the case. there will be no 


order as to costs. a 
Appeal dismissed. 
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Jaipal Sripal] Badnikai. Appellant v. 

Payappa Jaggappa Waghe and others, 

Respondents. 

Second Appeal No. 349 of 1970. D/- 
5-10- 1972. against judgment and decree 
of 2nd Addl. Civil J.. Belgaum, D/- 
20-9-1969, 
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Index Note :— (A) Civil P. C.. O. 22, 
R. 3 (read with R. 11) — Easement right 
of way declared by one decree against 
two defendants separately and not joint- 
ly — Abatement of common appeal ef- 
fective only against the unrepresented 
deceased defendant and not the surviv- 
ing defendant. 


Brief Note:— (A) Plaintiff's right to 
easement by prescription (a right of way) 
was declared by a common decree 
against the defendants directing each of 
the defendants to fill up the trenches 
they had dug violating the easement. 
One of the appellant-defendants died 
during appeal without legal heirs being 
joined within prescribed time. The sur- 
viving defendant was allowed to con- 
tinue the appeal on the ground that the 
decree was not a joint decree. (AIR 
1962 SC 89, Followed & Case Law dis- 
cussed), (Paras 14 to 18) 
Cases Referred, Chronological Paras 
AIR 1968 Andh Pra 47 == (1968) 
2 Andh WR 108, State of Hyde- 
rabad v. Mohammed Abzal 10 

1968 Andh WR 342, Subba Rao v. 
Satyayya 10 

AIR 1966 SC 1427 = (1966) 3 
SCR 451, Sri Chand v. Jagdish 
Pershad 

AIR 1965 SC 1531 = (1965) 2 SCR 
830, Union of India v. Shree 


Ram 
AIR 1964 Orissa 39 = 30 Cut LT 
39, Lakshmi Charan Panda v. 
Satyabadi Behera 
AIR 1963 SC 1901 = (1964) 3 SCR 
549, Rameshwar Prasad v. 
Shambehari Lal l 
AIR 1963 Orissa 140 = ILR (1983) 
Cut 313, Damodar Patra v. 
Kanchan Sahuani 10 
AIR 1962 SC 89 = (1962) 2 SCR 
636, State of Punjab v. Nathu- 
ram 6, 7,8, 11 
AIR 1961 Pat 240, Gobind Lal v. 
Bandhu Ram Kahar 10 
AIR 1959 Mys 194 = ILR (1958) 
Mys 746, Malan owda v. 
_Gavisiddan Gowda 9 
AIR 1959 Raj 17 = ILR (1958) 8 
aK 1189, Roopchand v. Mitha~ 


10, 11 


4,6 


v. Abdul Majid ° 10 
AIR 1926 Cal 193 = 85 Ind Cas 

876, Gopika Raman Roy v. Atal . 

Singh 9 
(1921) 62 Ind Cas 714 (Cal), Kali 

Narayan v. Haran Chandra 10 


G. D. Shirgurkar, for Appellant: 
K. I. Bhatta. for Respondents. 

JUDGMENT :— The appellant is the 
second defendant and respondents are 
the plaintiffs. The first defendant is the 
owner of the land survey No. 371/1 and 
the second defendant is the owner of 
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the land to the west of it. namely, sur- 
vey No. 377/3. The plaintiffs are the 
owners of lands which lie to the North. 
The case of the plaintifis is that there 
is a path-way leading from the village 
which is to the south of the lands of the 
defendants as well as the lands of a 
number of other persons; that the path- 
way enters the land survey No. 371 at 
‘its south-eastern point marked as ‘F’ in 
the plaint sketch and runs along the 
south-eastern boundary of the said lend 
to the point ‘G which is the south- 
western point. Thereafter, the path- 
way runs north-west along the common 
boundary between the lands of the two 
defendants and reaches the lands of the 
plaintifis to the north. The plaintiffs 
allege that the defendants had dug 
trenches in their lands to obstruct the 
said passage. They filed the suit alleg- 
ing that they had acquired an easement- 
ary right of way by prescription. Ac- 
cording to them, the way or passage is 
8 ft. in width. The defendants filed 
separate written statements. They both 
denied the alleged right of way claim- 
ed by the plaintiffs, 


2. The list defendant stated in 
his written statement that in order to 


protect his Jand, he has dug up a trench 


on the western strip of his land and 
that he is doing so since the last many 
years, Similarly, the secorid defendant 
stated that he had dug up a trench in 
a part of his own land but that tne 
plaintiffs have no right to question the 
same. . 


3. The trial Court held that the 
plaintiffs had established their right of 
way along F.G.HI. as shown in the 
‘plaint sketch as an easement by pres- 
cription and that the right of way is 
about 8 ft. in width. The trial Court 
noticed that the first defendant has ad- 
mitted in his evidence that he dug up 
the trench four years ago in R. S. No. 
371/1 and that the second defendant 
also did so. The trial Court. therefore, 
held that the defendants are bound to 
restore the passage by filling up the 
trench and make it usuable as a passage 
by the plaintiffs. It accordingly decreed 
the suit directing the defendants to 
close the pit or trench dug up by them 
in between thei lands R. S. Nos. 371/1 
and 377/3 and restore the passage to its 
original position. It also granted an in- 
junction restraining the defendants 
from obstructing the use of the path- 
way by the plaintiffs. 


4. Both the defendants 1 and 2 
appealed. During the pendency of tha 
appeal in the lower appellate Court. the 
first defendant died. but no attempt 
was made to bring on record his legal 
representatives. The lower appellate 
Court relying on the decision in AIB 
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1963 SC 1901 held that the appeal tcan- 
not be proceeded with on behalf of 
either appellant and without going into 
the merits of the appeal. dismissed it. 
The second defendant has come up in 
appeal. 


5. It is contended by Mr. Sir- 
furkar, on behalf of the appellant. that 
“he lower appellate Court was in error 
ın dismissing the appeal. His conten- 
zion is that it was possible for the 
-ower appellate Court to deal with and 
decide the appeal of the second defen- 
dant in spite of the fact that the appeal 
abated as far as the first defendant is 
ecncerned. His contention is that 
though the plaintiffs allege that a trench 
has been dug up by both the defen- 
dents to obstruct the suit passage which 
runs along the common boundary of the 
lands, the each of defendants has dug 
up a trench in a portion of his respec- 
tive land, and that the cause of action 
egainst each of the defendants is dis- 
tinct and separate. On the other hand, 
Mr. K. L Bhatta. appearing on behalf 
cf the respondents. has contended that 
according to the case of the plaintiffs, 
tae defendants acted in collusion and 
dug up the trench to obstruct the suit 
passage and that therefore. the appeal 
could not proceed on behalf of the se- 
cond defendant after the death of the 


first defendant in the lower appellate 
Court. 
6. Mr. Sirgurkar has relied on 


the deccision of the Supreme Court in 
AIR 1962 SC 89 (State of Punjab v. 
Nathuram) and hag contended that ac- 
cording to the tests laid down in that 
decision, the appeal of the second de= 
fendant in the lower appellate Court 
could be proceeded with. It has been 
observed in the said decision that the 
question whether a court can proceed 
with the appeal or not will depend on 
the facts of each case and that no ex- 
haustive statement could be made’ about 
tke circumstances under which it is pos- 
slole to do so or not, Three tests have 
been laid down in that decision to de~ 
cije whether a court can proceed with 
ar. appeal or not, and it cannot do so 
in the following cases:— 


“(a) When the success of the appeal 
may lead to the courts coming to a 
co.clusion which would be in conflict 
with the decision between the appellant 
and the deceased respondent and there- 
fore which would lead to the courts 
passing a decree which will be contra- 
dictory to the decree which had become 
final with respect to the same subject- 
metter between the appellant and the 
dezeased respondent: .. 

(b) when the appellant could not 
have brought the action for the neces- 
sary relief against those respondents 
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a ne who are still before the court; 
aad 


_ (c) when the decree against the sur- 

viving respondents, if the appeal suc- 
ceeds, be ineffective, that is to say. if 
could not be. successfully executed.” 
In that case a land belonging to two 
brothers jointly was acquired. A joint 
award was passed. During the pen~ 
dency of the appeal, one of the bro~ 
thers died and his legal representatives 
were mot brought on record, and the 
appeal by the State Government abata 
ed as against him. It was held that the 
subject-matter for which compensation 
had been awarded was one and the 
same land and the assessment of com- 
pensation so far as the deceased bro- 
ther having become final there could 
mot be different assessments of compen~ 
sation for the same parcel of land and 
that therefore the appeal could not be 
proceeded with against the surviving 
brother. ` 


In AIR 1963 SC 190I (Rameswar 
Prasad v. M/s, Shyam Beharilal) nine 
persons instituted a suit for ejectment 
and recovery of rent against two defen- 
dants alleging that the first defendant 
was the tenant who had sub-let the 
premises to the second defendant. The 
suit for ejectment was decreed against 
both the defendants, On appeal by the 
second defendant, the District Judge 
set aside the decree for ejectment 
against defendant 2 and confirmed the 
decree against defendant 1. The nine 
original plaintiffs filed the second ap- 
peal in the High Court. One of the 
plaintiffs-appellants died and the appeal 
abated so far as he was concerned as 
no application for bringing his legal re- 
presentatives on record was made with- 
in the prescribed time. The High Court 


dismissed the appeal holding that the 
interests of surviving appellants and 


the deceased appellant were joint and 
‘Indivisible and that in the event of the 
success of the appeal, there would be 


inconsistent and contradictory decrees. . 


The decision of the High Court was 
confirmed holding that the appeal of 
the surviving appellants could not be 
heard as all the appellants had a 
common interest and right in getting the 
decree for ejectment against the second 
defendant, that such a decree could have 
been on a ground common to all of 
them, and that the second defendant 
could not be ejected from the pre- 
mises when the basis that the deceased 
appellant, one of the persons having 
joint interest in letting out the property, 
could not have ejected him. It was fur- 
ther observed that it was not possible 
for the defendant to continue as tenant 
of one of the landlords and not as a 
Fenant of the others. when all of them 


1973 Mys/15 IX G—38 


J. S. Badnikai v, P. J. Waghe (M, S. Swamy J3 


[Prs. 6-9] Mys. 225 
have a joint right to eject him as their 
tenant, 

% In AIR 1965 SC 1531 (Union 
of India v. Shree Ram) two persons 
claiming to be karthas of a joint Hindu 
family, filed a suit for damages. - The 
suit was decreed. During the pendency 
of the appeal filed by the defendant. one 
of the plaintiffs died and his legal repre- 
sentatives were not impleaded in time. 
In the appeal before the Supreme Court. 
it was not disputed on behalf of the ap- 
pellant that In case the appeal abated 
against the heirs of the deceased plain- 
tiff-respondent it would become incom- 
petent against the surviving respondent. 
It was held, following the decision in 
AIR 1962 SC 89 that the decree being 
joint and indivisible, the apveal against 
the surviving respondent could not pro- 
ceed as it had abated against the de- 
ceased respondent, 


8. In AIR 1966 SC 1427 (Sri 
Chand v. Jagdish Pershad) three per- 


sons stood sureties for the satisfaction 


of a decree which might be passed by 
executing an unregistered bond. The 
plaintiff in the suit sought to execute the 
decree obtained by him in the suit 
against the sureties by -enforcing the 
surety bond. The objections of the 
sureties were overruled by the execut-’ 
ing Court and the order was upheld by 
the High Court in appeal. The sureties 
appealed to the Supreme Court by Spe- 
cial leave and one of the appellants- 
sureties died without his heirs being 
brought on record within the time pres- 
cribed under the Supreme Court Rules 
and the appeal abated so far as the de- 
ceased appellant-surety was concerned. 
It was held that the appeal had abated 
in its entirety following the decision in 
Nathuram’s case AIR 1962 SC 89. It 
was further pointed out that the three 
tests suggested in Nathuram’s case are 
not cumulative tests and that even if 
one of them is satisfied, the Court may 
hold: that the appeal has abated in its 
entirety, 

9. Mr. Sirgurkar next relied on 
the decision in AIR 1926 Cal 193 (Gopika 
Raman Roy v. Atal Singh). In that case, 
pending an appeal by the plaintiff-land- 
lord in an enjectment suit against seve- 
ral defedants. some of the defendants 
died and thereafter the legal representa- 
tives were not brought on record in 
time. But the defendants were in pos- 
session of distinct plots of land. It was 
held that the whole appeal did not abate 
but that the claim with regard to plots 
in the possession of the deceased defen- 
dants only should be dismissed. He 
next relied on the decision in AIR 1959 
Mys 194, (Mallan Gowda v. Gavisiddan 
Gowda). In that case two reliefs were 
claimed by the plaintiff—one for specific 
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performance of the contract of sale 
against defendants 1 to 5. and the other 
for recovery of possession from defen- 
dant 6. The €th defendant died and the 
appeal abated as against her. It was 
held that since the reliefs prayed for 
were distinctive there was no possibi~ 
lity of a joint decree against all the 
defendants and that the appeal did nof 
abate against. the surviving respondents. 

10. Mr. KL. X Bhatta, iIearned 
counsel for the respondents, contended 
that the decree In the present case 
directs both the defendants to restore 
the passage to ifs original position and: 
that the decree is a joint decree. He 
also submitted that ff the appeal of the 
second defendant fs to succeed there 
will be a conflict of decisions. that the 
case of the plaintiffs is based on the 
common ground, namely, the existence 
of a single path-way and that the de~ 
fence of both the defendants is that 
there is no such path-way. He also con- 
tended that the decree directs the resto- 
ration of the entire passage and if the 
second defendant succeeds in the appeal 
the entire passage will not be restored 
and in that respect there will be a con= 
flict of decisions. He further contended 
that if the second defendant succeeds in 
. the appeal the deéree of the trial Court 
eannot be executed against the legal 
representatives of the first defendant. He 
relied on the following decisions: 


In AIR 1953 Cal 588, (Fakir Moha- 
- med v. Abdul Maitid) it has been held 
that if one of the defendants tres- 
passers dies and — gsuif abates in regard 
to the other co-trespassers who had 
participated in the trespass. An earlier 
decision of the same Court was follow- 
ed. the judgments and decrees of the 
Courts below were sef aside and the 
plaintiffs were held at liberty to bring 
a fresh suit on the same cause of action. 


i In AIR 1961 Pat 240, (Govind Lal 
y. Bandhu Ramkahar). the  plainti 
claiming to be a raiyat of certain land 
sued defendants for damages as wrong- 
doers alleging that they forcibly 
moved the crop from the said land. The 
trial Court held that the plaintiff was 
not a raiyat, During the pendency of the 
appeal by the plaintiff one of the defen- 
dants died and representatives were 
not brought on record. It was held that 
if the appeal is allowed to proceed on 
merits and if the Court comes to the 
conclusion that the plaintiff is a ratyat 
such a. finding would be in conflict with 
the finding of the tria] Court and tha? 
therefore the appeal could rot be pro- 
ceeded with against the other respon~ 
dents. The defendants were considered 
to be joint tort-feasors and the decision 
in (1921) 62 Ind Cas 714 (Cal) was fol- 
lowed. The basis of the decision ap- 
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pears to be that the decree was a joint 
decree against all tort-feasors. 


In AIR 1964 Orissa 39, (Lakshmi 
Charan Panda v. Satyabadi Behera), the 
suit was brought for ejectment and 
permanent injunction against the defen- 
dants who were characterised -as 
joint tort-feasors, The suit was dismis~ 
sed and the decision was confirmed in 
first appeal. During the pendency 
the second appeal by the plaintiff one of 
the defendants died and his legal re- 
presentatives were not substituted. If 
was held that the entire appeal abated. 
The basis of the decision was that if the 
decree is set aside in favour of the ap« 
pellants so far as the other respondents 
are concerned it -will lead to two in- 
consistent decrees, The earlier decision 
of the same Court in AIR 1963 Orissa 
140 was followed, - 


In 1968 Andh WR 342 (Subba Rao 
v. Satyayya), the suit was filed for a 
declaration that the suit property be- 
longed to the plaintiffs, for recovery of 
possession after ejecting the defendants, 
for an injunction directing the defen- 
dants to put up the boundary bund of 
one foot width and also for restraining 
them from interfering with the plain- 
tiffs’ enjoyment of the same. The trial 
Court decreed the suit. Three of the 
six defendants appealed. During the 
pendency of the appeal one of the de- 
fendants died. The decision of the 
Supreme Court in Nathu Ram’s case was 
followed. It was held that the decree 
of the trial Court was a joint decree and 
that the entire apreal abated. It may 
be noticed that the subject-matter of 
the suit was one and the same property 
and the contention of the defendants in 
that case was that the suit land was be- 
ing enjoyed by the defendants as a com- 
mon land. The allegation in the plaint 
was that the defendants had jointly en- 
croached upon the suit land. 

In AIR 1959 Raji 17, (Roopchand v. 
Mithalal). a suit was filed for recovery 
of possession of a land against two joinf 
trespassers a father and son: It was 
dismissed. During the pendency of the 
plaintiffs appeal the father died leaving 
behind him six sons of whom only one 
was on record. But the other sons were 
not brought on record, The sons were 
in joint possession of all the immov- 
able properties and the son impleaded 
as a defendant was not the eldest son. 
It was held that the success of the ap- 
peal will result in two inconsistent de- 
crees or in the emergence of a decree 
which will be rendered futile by the 
other persons in possession who were 
not properly before the Court. It was _ 
therefore held that the appeal abated 
es a whole. It is to be noticed that the 
defendants in that case were not im 
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possession of separate or distinct por- 
tions of the land. 


In AIR 1968 Andh Pra 47 (State of 
Hyderabad v. Mohammed Afzal) certain 
properties were acquired by Govern~ 
ment. During the pendency of the ap- 
peal on behalf of the State two of the 
six respondents-claimants died and the 
appeal abated against them, The de- 
cision of the Supreme Court in Nathu 
Ram’s case was followed and it was held! 
that the whole appeal abated. It was 
also held that the interest of the res~ 
pondents was joint and indivisible and 
that there would be two inconsistent de~ 
crees in the same case with respect to 
the same subject-matter in case the ap- 
peal succeeded. It was further held that 
since the subject-matter of the compen- 
sation is the same the amount of com~ 
pensation awarded could not be varied in 
the absence of any one of the joint 
owners of the land before the Court. 


11. Except the two decisions of 
the Andhra Pradesh High Court relied 
on by the learned counsel for the res~ 
pondents and the decision in AIR 1964 
Orissa 39, the other decisions were ren- 
dered before the decision in Nathu Ram’s 
case ATR 1962 SC 89. The decision in 
Nathu Ram’s case has not been notice 
in AIR 1964 Orissa 39. The decisions 
relied on by the respondents relating to 
foint tort-feasors proceeded on the basis 
that there is a joint decree against the 
tort-feasors and that the same cannot 
be varied in the absence of one of such 
tort-feasors before the Court, = 


12. In AIR 1966 SC 1427 it has 
been held that the three tests laid down 
in Nathu Ram’s case are not cumulative 
tests and that even if one of them is 
satisfied the whole appeal would abate. 
Hence, it is necessary to consider whe- 
ther any of the three tests laid down 
in Nathu Ram’s case is satisfied in the 
Present case, 


13. The first fest is whether the 
success of the appeal will lead to a deci- 
sion which will be in conflict with the 
lower Court's decision between the ap- 
pellant and_ the deceased respondent. 
The right claimed by the plaintiff in the 
present case is an easementary right of 
way. According to him the same way 
passed over portions of the lands be- 
longing to defendants 1 and 2 along the 
common boundary of the defendants’ 
lands. Thus, there are two servient 
tenements each being a portion of the 
land belonging to each of the defendants. 
The first defendant has dug a trench in 
@ portion of the land belonging to him 
over which the plaintiffs claim part of 
the right of way. Similarly. the second 
defendant has also dug a trench in a 
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portion of his own land over which the 
plaintiffs claim part of the right of way. 
Thus. the path-way claimed by the 
plaintiffs lies in the two lands belong- 
ing to the defendants, one portion in the 
lahd of defendant 1 and other portion in 
the land of defendant 2. _ ' 


14, Supposing the entire path-way 
passed through two lands belonging to 
A and B., if there is obstruction to the 
said path-way by both A and B, the plain~ 
j to establish his easementary right 
in regard to the portion of the path-way 
lying in the land of A as well as in re- 
gard to the portion of the path-way lying 
in the land of B. If A and B obstrucf 
the path-way at the same time by dig- 
ging trenches in their own lands so as 
to obstruct the path-way. the cause of 
action would be different. Then. the 
plaintiff has to establish his easemen~ 
tary right separately as against A as 
well as against B in respect of different 
strips of the path-way lying in the dif- 
ferent lands of A and B. In the pre- 
sent case the path-way passes along the 
common boundary line of the lands be- 
longing to defendants 1 and 2. Though 
the common boundary line between the 
said two lands lies along the path-way, 
nonetheless, two different portions of 
the path claimed by the plaintiffs lie on 
different portions of the lands belonging 
to defendants — one portion of the path- 
way lying in the land of defendant 1 
and other portion lying in the land of 
defendant 2. Hence, in this case also if 
makes no difference to the nature of 
proof that must be offered by the plain~ 
tiffs. In order to succeed. against both 
the defendants the plaintiffs haye to 
establish their easementary right against 
that part of the path-way lying in the 
land of defendant 1 as well as indepen- 
dently. their right to the part of _ the 
path-way lying in the portion of the land 
of defendant 2. 


15. It is contended by Mr. Bhatta, 
on behalf of the respondents. that ths 
evidence of the first defendant was tha 
only evidence adduced on behalf of the 
defendant and that both the defendants 
relied on the same, But that is due to 
the fact that the suit „was filed against 
both the defendants and common evi~ 
dence was recorded on behalf of both 
the defendants. The decree of the trial 
Court must therefore be construed as 
creating distinct and mot joint liability 
in the defendants. 


16. The second fest is whether 
two different suits could be filed against 
two defendants, The path-way claimed 
by the plaintiffs lies partly over the 
land of defendant 1 and partly over the 
land of defendant 2 and therefore there 
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are two servient tenements one belong- 
ing to each of the defendants. Though 
the plaintiffs have claimed easementary 
right over a single path-way. they have 
to establish their easementary right in 
- respect of two portions of the path-way: 
lying over two portions of land each be~, 
Jonging to defendants 1 and 2. If the 
obstruction had been caused by one of 
the defendants to the part of the path~ 
way running across his own land. 

suit would lie against that defendant 
clone end it was not necessary to file a 
suit egainst the other defendant. Just 
because both the defendants have chosen 
to obstruct the parts of the path-way' 
running in their respective land. it can- 


not be said that separate suits could . 


not be filed against each of the defens 
dants, : 


17. The third test fo be con- 
sidered is whether 1 the appeal succeeds 
the decree of the trial Court can be 
executed against the legal representa~ 
tives of the deceased first defendant. 
Since the claim of the plaintiffs relate 
to easementary rights over two different 
servient tenements the decrea of ee 
trial Court which has become 
against defendant 1, can be pear 
against his legal representatives even 
if the suit were to fail against defen~ 
dant 2. The mandatory injunction issued 
by the trial Court must be construed as 
one directing the first defendant to fill 
up the trench and restore the portion of 
the path-way in his own land and also 
directing defendant 2 to fill up the 
trench and restore the path-way in his 
own portion of the land. Hence, the 
success of the second defendant's appeal: 
will not prevent the execution of the 
trial Court’s decree against the legal re- 
presentatives of the first defendant, 


18. The decisions relied on by the 
respondents proceed on the basis that 
the decree of the trial Court is a joint 
decree creating joint liability in the de- 
fendants. But, as observed above. in the 
present case the decree cannot be çon- 
strued as a joint decree or creating 
joint liability in the defendants. Hence, 
none of the tests laid down in Nathu 
. Ram’s case apply, to the present ease. 


19. ° The appel is therefore al- 
lowed. the decree of the lower Appel- 
late Court is set aside and the appeal 
is remanded to the lower appellate Court 
for fresh disposal according to law. 
The lower appellate Court is directed to 


take back the case on its file and diss 
pose of it afresh. : 
20. The court-fee paid on the 


memorandum of appeal will be refund- 


ed to the appellant. ` 


A. I W. 

2l. Parties will bear their own: 
costs in this appeal. The lower appel+ 
late Couri is directed ‘to dispose of the! 


appeal expeditiously, . 
Appeal remanded. 


I 
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S. P. Hamidsha Chandshawale, Peti- 
toner v, Seshagiri Ehiku Pai and others, 
Respondents, 

Civil Revn. Petn. No. 1072 of 1968, 
D/- 26-9-1972, against order of „tst Add% 
Dist. J.. Belgaum. D/= 27-3-1965 


Index Note:— {A) M; spore Rent 
Control Act, 1961 (22 of 1961). S. 3 (r}—= 
“Tenant” -— Inclusive part of definition: 


— Refers only to residential premises —4 
Heirs or successors of deceased tenant of 
business-premises are not tenants within 
the meaning of . (Paras 3, 6. 8) 

Index Note :—- (B) Mysore Rent Con- 
trol Act, 1961 (22 of 1961). Section 51 — 
Continuation of procee — Legal 
representatives of deceased tenant im- 
pleaded under — Do not per se fall 
within the definition of “Tenant”. 

Brief Note:— (B) Legal representa= 
tives of a deceased tenant’ may thus be 
proceeded against by the landlord buf 
such -legal representatives (not falling 
within Section 3 (r)) cannot seek pro« 
tection under the statute and no anomaly 
is caused thereby. In cases of statutory 
tenancies -of business premises legal re« 
presentatives do not succeed to any inte~ 
rest or estate of the deceased as “statu 
tory protection to a tenant whose tenancy 
is terminated” does not form part of 


the legal estate of the deceased. (Semble 3 


Principle may apply to heirs of tenants 
of residential premises also who do nof 
fall within rears 3 (r).) (AIR 1965 SC 
414 ad (1964) 5 Gui LR 563. Rel. on.) 
(Paras 9, 10 & 11) 
Cases Referred: Chronological Paras 
AIR 1965 SC 414 = (1964) 4 SCR 
92, Anand Nivas (P.) Ltd. v. 


Anandji 
(1964) 5 Gui LR 563, Paru Bai v. a 
Baldevdas 13 
K. R. Karanth. a Petitioner; = S 
Bhagwan (for No. 1 (a) to (f)) an 
Ramachandra Rao, (for No. 2 (a) i “ai 
for Respondents, 
ORDER :— This revision petition, 
arising out of proceedings for eviction 
of a tenant under the Mysore Rent Con- 
trol Act, 1961. has completely changed 
its complexion by reason of the death of 
the tenant pending the proceedings. 
2: Petitioner is the landlord. He 
had rented out certain premises in Bel« 
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gaum fo one Seshagiri Bhikku Pai to 
run a tea-shop. He instituted proceed- 


ings against him to recover possession on: 


the ground that he had sublet the pre- 
mises contrary to the provisions of the 
Statute and also on the ground that he 
had kept rents in arrears. The original 
Court made an order of eviction. Upon 
appeal. the same was set aside. Before 
the revision petition could be filed but 
within the period of limitation prescribed 
therefor, Seshagiri Bhikku Pai the 
tenant died. The revision petition was 
therefore, filed with his wife and child- 
ren and the manager impleaded as res= 
pondents, ° 


3. During the hearing of the revi- 
sion petition before Malimath J. a ques- 
tion arose whether the legal representa- 
tives so impleaded as respondents in the 
revision petition could be regarded as 
persons falling within the definition of 
‘tenant’ given in clause (r) of Section 3 
of the Act, the relevant part of which 
reads.— 

““Tenant” means any person by 
whom or on whose account rent is pay~ 
able for a premises and includes the 
surviving spouse or anv son, or daugh- 
ter, or father or mother of a deceased 
tenant who had been living with the 
tenant in the premises as member of the 
tenant’s family up to the death of the 
TENANT oieee pee ea TNE 
The premises, as already stated. were 
prima facie business premises. There 
was however, no material -before Court 
to determine whether they were also 
used for the purposes of residence, Mali- 
math, J., therefore called upon the Dis- 
trict Judge to return a finding on the 
question whether all or any of the res- 


pondents were living with che original. 


tenant Seshagiri Bhikku Pai in the’ suit 
premises as members of his family up to 
the date of his death. He also gave 
liberty to the parties to adduce evidence 
on the. matter. 


4. After examining the witnesses 
produced by the parties. the District 
Judge has now returned a finding ac- 
cording to which. the deceased Sesha- 
giri Bhikku Pai and his wife and child- 
ren were not actually residing in the suit 
premises but were, for some time resid- 
ing in a separate house in Chavat Galli 
in Belgaum. till about the year 1962 ac- 
cording to one version or till 1965 ac- 
cording to another, and tkereafter in 
Kolhapur. Although the District Judge 
takes the view that legal possession of 
the suit premises was with the deceased 
Seshagiri Pai and that because his wife 
and children were residing with him 
they must also be regarded as ‘living 
with the original tenant Seshagiri Pai 
in the suit premises as members of the 
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family’, it makes no 
real position, 

5e What is of importance is. that 
the word. ‘living’ in the context has the 
clear indication of what is commonly 
known as ‘residence’ because, in the 
etymological sense wherever a person 
may reside, he continues to live until 
he dies. So, when it is loosely stated 
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‘thet a person is living in a particular 


place. it really means that he is resid~ 
ing at that place. 

_ 6. It is also obvious that the ex- 
tended definition of the: term, ‘tenant 
given In the extract of clause (r) of Sec- 
tion 3 above has a special reference to 
residential quarters because, ordinarily 
nobody lives or resides in business pre~. 
mises. 


= Te Whichever way one looks af 
it, the plain meaning of the finding re- 
turned by the District Judge is that 
neither Seshagiri Pai nor his spouse, or 
any son or daughter. nor his father or 
mother was living or residing in the suif 
premises, ` 

8 The legal effect of this finding 
is that none of the respondents comes 
within the scope of the definition of the 
word ‘tenant’. 

9. Another aspect of the matter 
which should now adverted to is 
that before instituting these proceed- 
ings, the petitioner landlord had termi- 
nated the tenancy of Seshagiri Paj in 
respect ‘of the suit premises. He there~ 
fore ceased to be a contractual tenant 
and acquired the status of a statutory 
tenant because, in spite of the protec~ 
tion of his possession having been taken 
away by the termination of the con- 
tract of tenancy, that protection was . 
continued in his favour by the provi- 
sions of the Rent Control Act. The 
exact legal implication of such a situa- 
-tion is explained by the Supreme Court 
in the case of Anand Nivas (P.) Ltd. v. 
Anandji, (AIR 1965 SC. 414). The view 
of the majority expressed in paragraph 
27 of the judgment is the following:— 


“A person remaining in occupation 
of the premises let to him after the 
determination of or expiry of the period 
of the tenancy, is commonly though in 
law not accurately, called “a statutory 
tenant”. Such a person is not a tenant 
at all: he has no estate or interest in 
the premises occupied by him. He has 
merely the protection of the statute in 
that he cannot be turned out so long 
as he pays the standard rent and per- 
mitted increases, if any, and performs 
the other conditions of the tenancy. His 
right to remain in possession after the 
determination of the contractual ten- 
ancy is personal; it is not capable of 
being transferred or assigned, and de- 


230 Mys. 


volves on his death only in the manner 
provided by the statute.........” 

The position in the present case is that 
after the termination of the contractual 
tenancy. Seshagiri Pai was in the posi- 
tion. of a statutory tenant. The protec- 
tion which he had against being dis- 
possessed by the landlord is the pro- 
tection conferred upon him as a statu- 
tory tenant by the Rent Control Act. 
That was personal to him. He could not 
transmit that protection fo his legal 
heirs who answer the description of 
legal representatives as persons who in 
law represent his estate which includes 
his business concerns, 


40. [f that was all that could be l 


id in this matter. the position would 
have been that the entire proceedings 
should have come to a termination 
without any conclusion being arrived 
jat cne way or the other. Such a result 
is obviated by the express provision of 
Section 51 of the Rent Control Act ac-, 
cording. ito which, ‘any application 
made. appeai preferred oor proceeding 
taken under this Act by or against any 
person may in the event of his death 
be continued by or against his legal re- 
presentative’ The  petitioner-landlord 
is therefore, enabled to continue the 
proceedings against the legal’ represen- 
jatives. 


13. The combined operation of 
these two principles is that whereas the 
petitioner-landlord is enabled to contix 
nue the proceedings under pi statute 
itself and obtain the relief which he 
could have got under the statute, the 
1.ga} representatives of the deceased 
tenant are deprived of the protection 
which ‘heir predecessor had as a sta- 
tutory tenant. One need not however 
be surprised at this resulf because. the 
estale which devolves upon the legal 
representatives is the legal estate in« 
cluding the rights and liabilities. If any, 
got under or by virtue of e contract, 
but fhe protection which a statutory 
tenant has egainst eviction is no 
of his estate but a. personal henefaction 
or bounty conferred upon’ him by the 
special statute specially intended ito 
protect him. 


12. The fact that in the case of 
residential premises the extended defi- 
nition: of a tenant extends the protec- 
tion io such of the relatives specified 
in that definiticn as have been living 
with the deceased tenant and continu- 
ed io live with him till he died. does 
not make the position of lega] repre- 
sentatives of a statutory tenant of busi+ 
mess premises either unjust cr absurd. 
Whereas in the case of a residenti 
premises the legisleture considers 
some protection must be extended fo 
others who have continued to reside 
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that . 
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with the deceased tenant, if does nof 
consider it necessary to extend protec- 
tion of the statute to any person be- 
yond the statutory tenant in.the case 
of business premises. That the statute 
is very particular about relating the 
protection given to one party to a con- 
tract to a restriction upon the rights of 
the other party to the contract is clear 
from the special provisions contained 
in the statute ‘restricting the right of 
transferring the whole or any part of 
the tenancy right departing from the 
normal rule that in the absence of ex- 
press prohibition rights of a fenant are 
eapable of being transferred, 


13. What is stated above fs also 
the view taken by the Gujarat High 
Court in the case oe in Paru Bail 
v. Baldevdas, ((1964) 5 Guj LR 563). 


14. In this view. it is unmeces- 
sary to examine the correctness or 
otherwise of the findings of the Courts 
below as to whether the petitioner- 
landlord has or.has hot made. out any 
ground under Section 21 of the Rent 
Control Act for eviction. 


15. The order of the District 
Judge dismissing the petitioner’ s appli- 
cation is set aside and an order is made 
directing the respondents to put the 
petitioner in possession of the suit pre- 
mises. Time three months. 

_ 16. In this revision petition. par- 
fies will bear their own costs. 


Revision allowed. 
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E, 5 VENKATARAMIAH AND M. S. 
NESARGI, JJ. 


Subbakke and others, 
Appayva Rai, Respondent. 

Ex. First Appeal No, 4 of 1969. D/- 
30-6-1972. 

Index Note:—: (A) Madras Aliya- 
santana Act, 1949 (9 of 1949), S. 36 (5)— 
A holder of a life interest cannot burden 
the estate beyond his or her lifetime 
with his or her personal liability. - 
Hence a partition decree creating a 
charge for payment of mesne profits on 
the share allotted to a nissanthathi 
kavaru also cannot be operative beyond 
the lifetime of the person who consti- 
tutes the nissanthathi kavaru. 

, {Para 12) 


Cases Referred: Chronological Paras 
ATR 1962 Ker 93 = 1960 Ker LJ 

1401 (FB), Parukutti v. Pro- 
= vince of Madras 10 
AIR 1957 Ker 178 = 1957 Ker LT 

058, Raghavan v. Soumini Amma 10 
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Appellants v, 
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AIR 1955 Mad 177 = (1956) 1 
Mad LJ 289, P. K. K. Nallap- 
pada Nair v. Cham? Mannadiar {LO 


AIR 1951 Orissa 306 = ILR 
(1949) 1 Cut 336, Tirthabasi v. l 
Trinayani Dasi ME 


AIR 1927 PC 41 = 52 Mad LJ 
426, Lalit Mohan v. Smt. Daya- 
moyi Roy 


K. R. Karanth. for Appellants; N. 
Santhosh Hegde. for Respondent, 


VENKATARAMIAH, J-:— Defen<- 
dants 3 to 14 in original suit No. 106 of 
1951 on the file of the Civil Judge, 
Mangalore, are the appellants in this 
appeal. In the said suit a preliminary 
decree for partition was passed on 
30-11-1953. Under the said decree par- 
ties who were in possession of proper- 
ties were directed to pay mesne profits 
to parties who were not in possession 
of properties in excess of their share 
în the family properties less than the 
shares they were entitled to. The re- 
cord before us discloses among other 
thing, that defendants 1 and 2 were in 
possession of properties in excess of 
their legitimate share. Defendant 2 diec 
on 1-10-1957. Defendants 34, 50, 40 
who were the children and the widow 
of defendant 2, were brought on record 
as legal representatives of 2nd defen- 
dant on an application filed by them, But 
later on defendants 3 to 14 who are ap 
pellants in this appeal filed an application 
before the Court below stating that they 
were entitled to the estate which hac 
fallen to the share of defendant 2, ana 
therefore, they should get the share al- 
lotted to the 2nd defendant. The said 
application was allowed. Thereafter the 
trial Court proceeded to pass a final de- 
cree on 30th November, 1960. Under the 
final decree the trial Court created a 
charge on the shares which were al- 
lotted to defendants I and 2 in respect 


- of the amount of mesne profits which 


defendants 1 and 2 were liable to pay 
to the other parties who were entitled 
to recover the same. ‘After passing th2 
final decree. proceedings were instituted 
against defendants 3 to 14, the appel- 
lants herein by defendant 33 for re- 
covery of mesne profits from out of th2 
estate which had fallen to the share cf 
defendant 2. 


The trial Court rejected the above 
claim. Aggrieved by the said order, 
defendant 33 filed an appeal in this 
Court‘in E. F. A. No, 14 of 1964. Thet 
appeal] was allowed by this Court oa 
the ground that defendants 3 to 14 who 
were parties to the decree had been 
impleaded as parties to the suit by the 
time the final decree was passed and 
had suffered a decree in the form in 
which it was passed and therefore they 
having not impeached that decree were 
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not entitled to urge on the execution 
side that the share of 2nd defendant was 
not Hable to be proceeded against for 
the mesne profits payable to the 33rd 
defendant. On the above ground the 
order of the trial Court. was reversed 
and it was held that defendant 33 
could bring the properties. which had 
fallen to the share of the 2nd de- 
fendant and on his death had devolv~ 
ed on defendants 3 to 14, to sale in en~ 
forcement of the charge created by the 
decree for recovery of the mesne pro- 
fits payable in respect of the period 
prior to the death of the 2nd defen~« 
dant also, 


2. The controversy involved in 
this case relates to the liability of de- 
fendants 3 to 14 to pay the mesne pro~ 
fits or value of movables payable by de~- 
fendant 1 from out of his share of the 
family properties, 


3 It may be mentioned here 
that the first defendant died in July 
1962 after the final decree was: passed 
in the suit. It is true that in the final- 
decree a charge has been created on the 
share allotted to defendant 1 for pay- 
ment of the mesne profits payable by 
him to other parties who were entitled 
to it. Defendants 3 to 14 became en- 
titled to the share allotted to defen- 
dant 1 on his death in view of the pro- 
visions of Section 36 of the Madras 
Aliyasantana Act, 1949 (which will be 
referred to as the ‘Act’). Defendant 15 
made an application R. E. P. No. 84 of 
1966 on 1-10-1966 after the judgment was 
delivered by this Court in Execution 
First Appeal No. 14 of 1964, claiming 
that he was entitled to get mesne profits 
and the value of movables which were 
payable by defendant 1 from out of 
the property which had fallen to the 
Share of defendant 1 and which de- 
volved on defendants 3 to 14 on 


_the death of the ist defendant. De- 


fendants 3 to 14 denied the said claim. 
They inter alia pleaded that in view of 
the provisions of Section 36 of the Act, 
defendant 15 was not entitled to proceed 
against the properties which had been 
allotted to defendant 1 and which had 
later on devolved on defendants 3 to 14 
in enforcement of charge created 
under the final decree, In other words 
their case was that the charge created 
by the final decree on the property which 
was allotted to the share of the first de- 
fendant ceased to be operative on hi 
death end that defendants 3 to 14 ac- 
quired interest in the said share fres 
from the said charge. The Court below 
directed the execution application to be 
proceeded with after negativing the con- 
tentions raised by defendants 2 to 14, 
Aggrieved by the said order the deferve 


dants 3 to 14 have filed this appeal. 
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4. The parties to these proceed- 
fngs are governed by the Aliyasantana 
Law as amended by the Act, 


5. At the out-set it is necessary 
to refer to the relevant provisions of the 
Act which govern this case. Chapter VI 
of the Act deals with the topic of parti-« 
tion in Aliyasantana family. Section 35 
recognises the right of kavaru to claim 
partition. Section 36 which is set out 
below deals with ascertainment of shares 
at partition, a 

6. The relevant provision of Sec= 
tion 36 reads thus: 

“36 (1) Any kavaru entitled to parti- 
iion under Section 35 shall be allotted a 
share of the kutumba properties in ac- 
ied with the provisions of sub-sec«= 
tion (2) - | 


8) Tf, at at the time ' of the “parti 


tion, any kavaru taking a share is a nis<. 


. panthathi kavaru. it shall have only a 

life interest in the properties allotted to 
it if the kutumba from which it sepa- 
rates has at least one female member 
. who has not completed the age of fifty 
years. or where the kutumba breaks up 
into a number of kavarus at the parti~ 
tion, if at least one of such kavarus is a 
nanthathi kavaru and if there is no -such 
female member or santhathi kavaru, the 
kavaru shall have an absolute interest in 
the properties allotted to it. i ! 

(4) In the case referred to in sub- 
section (3) the life interest of the nis- 
santhathi kavaru in the properties allot- 
ted to it at the partition shall become 
absolute, if the kutumba 
ceases to have among its members a 
female who hss not completed the age 
of fifty years or if all. the kavarus into 
which the kutumba broke up, whether 
at the same or at a subsequent parti- 
tion, become nissanthathi kavarus. 


(5) The properties allotted to a nis< 
santhathi kavaru at a partition and in 
which it had only a life interest at the 
time of the death of the last of its mem- 
bers, shall devolve upon the kutumba, or 
where the kutumba has broken up, at 
the same or at a subsequent partition 
into a number of kavarus, upon the 
nearest santhathi kavaru or kavarus”. 

7. It is not disputed that defen- 
dant 1’ constituted a nissanthathi kavaru 
and that on his death the property al- 
Totted to his share devolved upon defen- 
dants 3 to 14. It is not also disputed 
having regard to the language of sub-~-sec- 
tions (3) to (5) of Sec, 36 of the Act ex- 
tracted above. defendant 1 was only a 
holder of a life interest in the property 
allotted to his share at the partition. 


8. The question for consideration 
fm this case is whether a charge created 
in the fina] decree for payment of the 
mesne profits payable by defendant 1 


concerned ° 


A. 1. R. 
would survive and continue to be en- 
forceable even efter his death when the 


properties devolved on defendants 3 to 
14 by virtue of the aforesaid provisions. 


9. Shr? K. R. Karanth, learned 
counsel for the defendants 3 to 14 con- 
tended, that in view of the Act defen- 
dant 1 had only a life interest in the pro- 
perty allotted to his share and therefore 
he could not burden or encumber the 


“property with his personal debts, Hence 


even if he had contracted any personal 
liability during his lifetime it could nof 
be enforced against the estate which 
devolved on defendants 3 to 14 under 
the Act. He contended that the nature 
and incidents of the estate in the hands 
of the 1st defendant were similar though’ 
not analogous, to the nature and inci- 
dents of a widow’s estate recognised by. 
Hindu law or of an -estate in the hands 
of a sthani under the Marumakkatayam 
Law. It was submitted that the object 
of enacting sub-sections (3) to (5) of Sec- 
tion 36 of the Act was to see that the 
share allotted to a nissanthathi kavaru 
ultimately devolved on a santhathi 
kavaru without being burdened by any 
debts contracted personally by the hol- 
der of the life interest. It was argued 
that the recognition of the right of a 
holder of a life interest to expose the 
property for his personal debts even 
after his death would virtually defeat the 
very object of the Act. In support of 
the above contention Shri Karanth re- 
lied on the decision of the Privy Coun- 
ci] in Lalit Mohan v. Smt. Dayamoyi 
Roy, (AIR 1927 PC 41). That was a 
case which arose under Hindu Law. In 
that case it was held that where a credi- 
tor filed a suit against a limited owner 
(e.g, daughter) as such and not against 
the estate of the last male holder and a 
decree was passed personally against the 
limited owner, the decree and the auc- 
tion sale of property following thereon 
did not bind the reversioner, although 
the foundation of the decree was a liabi- 
lity which might bind the reversioner. 


10. Sri Karanth, next referred to 
a decision of the Madras High Court in 
P. K. K. Nallappada Nair v. Chami Man= 
nadiar, (AIR 1955 Mad 177). That case 
was governed by Malbar Law and the 
question for consideration was one re= 
lating to an’ alienation made by stani 
It was held that an alienation of a sta- 
nom property made by a stani. which 
was not supported by legal necessity 
or benefit to the stanom, would not be 
binding on his successor, and if posses= 
Sion had passed into the hands of the 
alienee in pursuance of such alienation, 
the succeeding stani would be entitled 
to recover possession forthwith from the 
alienee, The said decision was rendered 
by the High Court of Madras on 
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basis of the legal incidents which were 
attached to a stanom under Malabar 
Law, The.said decision was given in view 
of the earlier judicial precedents in 
which it has been held that the position 
of a stani was analogous to that of a 
childless widow among Hindus who had 
only a life interest in the properties 
haar she had inherited from her hus- 
and. 


The principle enunciated in the 
above Madras decision was followed by 
the Kerala High Court in Raghavan v. 
Soumini Amma. (AIR 1957 Ker 178) and 
fin Parukutti v. Province of Madras, 
(AIR 1962 Ker 93), It is not the case 
of any of the parties before us that the 
liability which had been incurred was 
for legal necessity or for the benefit of 
the estate. A reading of the final decree 
itself shows that the charge was created 
on the share which was allotted to the 
st defendant for mesne profits which 
he was liable to pay. The said liability 
was personal in nature and arose out of 
tort. A person in possession of property 
belonging to other without any right 
thereto is under the Law of Torts liable 
to compensate the party who is depriv- 
ed of its possession, Such a liability can~ 
not remain attached to the estate held 
by a person having merely life interest 
in it after his death, The position `s the 
Same even with regard to the liability in 
respect of movables which were in -pos« 
session of defendant 1 and which did not 
come into the hands of defendants 3 to 
i5 after the death of the ist defendant. 


11. Shri. Santhosh Hegde, learned 
counsel for defendant 15 the respondent 
herein. however contended that when 
once a charge is created by a decree 
on the estate held by a holder of a life 
Interest, the charge would remain in 
force even after his death. In support 
of his above submission he relied upon a 
decision of the High Court of Orissa in 
Tirthabasi v. Trinayani Dasi, (AIR 1951 
Orissa 306) in .which it was held that 
when,a Hindu wife obtained a charge 
decree for maintenance against her hus- 
band, she had a right to proceed against 
any item of the property charged and 
therefore a purchaser of the property 
subject to the charge would not be en= 
titled to resist the execution of the de- 
cree on the ground that there was other 
property available which was sufficient 
to meet the claim. It may be mentioned 
here, that the above case is clearly dis- 
tinguishable from the case on hand, The 
decision of the Orissa High Court rested 
on two points. viz., (1) that the decree 
was binding on the alienee' in 
view of the provisions of Sec- 
tion 52 of the Transfer of Property Act, 
and (2) that the family property on 
which a charge wag created . for main« 
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tenance by a decree of court could not 
be sold free from the said charge in view 
of the law governing Hindus. The pre- 
sent case does not attract either of the 
above points, 


12.- Sub-section (5) of Section 36 
of the Act does not recognise any right 
in the holder of any life interest to bur- 
den the estate by his personal debts. 
Even though the expression ‘life inte- 
rest? is not defined in the Act, we must 
understand the expression to mean that 
the holder of such an interest would not 
have a right to burden it with his per~ 
sonal liabilities as in the case of a 
widow’s estate. We, however, do not 
mean to say the nature and incidents 
of a life interest acquired by a nissan- 
thathi kavaru under Section 36 (5) si 
the Act. is in all- respects equivalent 
to those of a widow’s estate under the 
Hindu Law or Stanom under the Mala- 
bar Law. But in so far as the extent 
of the right of a holder of a life interest 
to encumber his or her personal debts 
is concerned we are of the opinion, that . 
it is equivalent to the right of the hold- 
er of a widow’s estate under Hindu Law 
or a Stanee under the Malabar Law. 
If a holder of a life interest cannot incur 
liability or burden the estate beyond 
his or her lifetime with his or her per- 
Sonal liability by. entering into volun- 
tary transactions, then a decree made 
by a court creating charge for payment 
of mesne profits on the share allotted 
to a nissanthathi kavaru also cannot be 
operative beyond the lifetime of- the 
person who constitutes the nissanthathi 

varu, 


It was, however, contended by Shri 
Santhosh Hegde, that defendants 3 to 14 
were parties to the proceedings when 
the final decree was passed and since 
they did not raise any objection at the 
stage when the decree was not made 
creating a charge on the share allotted 
to the Ist defendant they were preclud- 
ed from contending to the contrary after 
defendant 1 died. We cannot agree with 
the submission made by Shri Santhosh 
Hegde. As long as defendant 1 was 
alive, defendants 3 to 14 had no interest 
fin the share allotted to him. Then they 
had only a mere chanteeto succeed to 
the estate on the death of defendant 1. 
In that situation. it was not open to de- 
fendants 3 to 14 to contend before the 
court that a charge should not be creat- 
ed on the share allotted to defendant 1. 
It was likely that if defendant 1 had 
lived for a longer period the 15th defen- 
dant would have been entitled to recover 
all the mesne profits payable by the 1tsé 
defendant either by getting his life in- 
terest sold or by the appointment of a 
Teceiver in respect of the income of the 
share allotted to the ist defendant, We 


oF Mysa 


are, therefore of the opinion, that the 
fact that defendants 3 to 14 were par- 
ties to the fina] decree wouid not in any 
way disentitle them from raising an ob- 
jection in thea form in which it has been 


. raised now. 


13. Shri Santhosh Hegde, next 
urged that in view of the decision of ihis 
court in Execution First Appeal No. 14 
of 1964 in which this court has upheld 
the tiabfity of the share allotted to de- 
fendant 2 waich later on devolved upon 
defendants 3 to 14 they should be made 
liable similarly. The above contention 
urged by Shri Santhosh Hegde over- 
looks one important distinction between 
the two cases as can be seen from the 
order in Execution First Appeal No. 
14 of 1964, viz.. that the 2nd defendant 
died even before the passing of the final 
decree and that the defendants 3 to 14 
in their own right had been brought on 
Tecord even before the final decree was 
passed. In the above decision this court 
observed, that a decree which had been 
passed was in effect against defendants 
3 to 14 themselves and it was therefore 
not permissible for them to raise an ob- 
jection regarding the binding nature of 
the said decree on the execution side 
when the decree had become final, We 
` are therefore of the opinion that there is 
no substance in the above contention. 


14. Hence. we hold that the 
court below was wrong in holding that 
defendants 3 to 14. were liable to pay 
the mesne profits from out of the estate 
which: had devolved on them on the 
death of -defendant 1. ; 

15. Shri Karanth. however, sub- 
mits that he would not press this ap- 
peel in so far as two sums viz., Rupees 
16-3 Ps and Rs. 4-80 claimed at Items 
Nos, 7 and 8 in execution petition. 
also submits that he does not press the 
appeal in so far as the amount claimed 
from defendants 3 to 14 as legal repre- 
sentatives of defendant 2. in view of the 
decision in Execution First Appea] No. 
14 of 1964. 

16. In ‘the result, this appeal 
therefore succeeds in part, The order of 
the court below is modified by disallow- 
ing the claim of defendant 15 in res- 
pect of Item -¢No. 3 (Rs. 3637-27 Ps.). 
Item No, 4 (Rs, 1167-50 Ps.) and Item 
No. 9 (Rs, 43-60 Ps.) and Item No. 10 
(Rs. 15/-) in the execution petition filed 
before the court which relate to mesne 
profits and tne value of movable which 
did not come into the hands of defen- 
dants 3 to 14. The appeal is dismissed in 
other respects. 

17. Parties to 
costs. 


bear their own 
Appeal partly allowed. 
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Krishnappa Ramasa Walvekar, Ap- 
pellant v. Ramchandrasa Ramasa Walve~ 
kar and others. Respondents. 
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Second Appeal No. 52 of 1909. i 
11-12-1972, from judgment and decree - 
passed by 1st Addl. Dist. J.. Belgaum, 
D/- 17-3-1967. 

Index Note-— (A) Limitation Aet 
(1963) S. 12 Explanation — Period of 
limitation for appeal — Computation — 
Explanation does not envisage two pe- 
riods of exclusion, 

Brief Note:— (A) The real purpose 
of the Explanation to Section 12 jis to 
clarify that in computing the time re- 
quisite for obtaining a copy of the decree 
the time taken by the Court for prepa- 
ration of the decree can never be ex- 
cluded. The party is entitled to exclude 
only the period which is directly related 
to his attempt to get the certified -copy . 
and not any other period. The expla- 
nation does not envisage that there are 
two periods of exclusion nor two dates 
for the commencement of the limita- 
tion. ATR 1966 Pat 1 (FB). Dissented 
from; AIR 1972 Mys 274 and S. A. No. 
351 of 1968 (Mys) and S, A. No. 75 of 
1970 (Mys). Overruled. : 

(Paras 13, 14. 17) 

Index Note:— (B) Limitation Act 
(1963), S. 5 — Delay in filing appeal — 
Condonation — Existence of ‘contrary 
decisions of High Court is a good ground. 

Brief Note:— (B) Where the previ- 
ous rulings of the High Court leads to 
the position that two views as to inter- 
pretation of the explanation to Sec. 12 
of the Limitation Act (1963) were pos- 
sible, that is sufficient ground to con- 
done the delay in filing appeal. l 

(Para 20) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 274 = 1972 (1) Mys 
LJ 674. Krishnaji v. Mittikoppa 
7 1 


AIR 1970 Cal 443 = 74 Cal WN 
318. D. S. Jain v. R. K. Jalal 9, 16 
(1970) S. A. No. 75 of 1970 (Mys). 


Gopala Krishna Rao Desai v. 

Laxmibai 8. 18 
ATR 1970 Orissa 116. Koutuki Saba- 

tani v. Raghu Sethi 9, 16 


AIR 1968 Bom 204 = 69 Bom LR 
_ 633, Sitaram Dada v. Ramu Dada 17 
(1968) S. A. No. 351 of 1968 (Mys), 
Seshmal v. Mudakappa 
ATR 1967 Madh Pra 127 = 1966 
Jab LJ 348. Chunilal Balaji v. 


_ State of Madhya Pradesh 9, 16 
AIR 1966 Pat 1 = 1966 BLJR 359 
(FB), State of Bihar v. Md. 
Ismail] 9, 15 
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AIR 1960 Mys 216 = (1960) 38 Mys 
LJ 182. Raghavendra Rao v. 
Vasavamba 


ATR 1959 Mys 253 = (1959) 37 Mys 
LJ 397, Channabasapnpa v. Nara- 
sing Rao 

AIR 1952 Bom 122 = 54 Bom LR 
11 (FB), Jay Shankar v. Maya- 
bhai 6, 17 


B. K. Ramachandra Rao for Sri 
Balagopalan, for Appellant; W. K. Joshi 
(for No. 2) and N. A. Mandagi (for L, 
Rs.) Nos. (1) (a) to (£). for Respondents. 

A. N A PAI This 


AYAN C J: 
Second Appeal has been referred to a 
Bench by Venkataswami, J. because he 
was not inclined to agree with the view 
taken by another single Judge Datar. J. 
in the case of Krishnaii v. Mittikoppa 
the judgment wherein is reported at 
page 674 of 1972 (1) Mysore Law Jour- 
nal = (AIR 1972 Mys 274) so far as the 
correct effect of the Explanation to Sec- 
tion 12 of the Limitation Act, 1963. 1s 
concerned. f 

2. The judgment in O. S. No. 
418 of 1961 on the file of the. Second 
Joint Civil Judge, Junior Division. Bel- 
gaum, was pronounced against appellant 
on the 17th of January 1964 and the de- 
cree was drawn up and actually signed 
on the 14th of February 1964. By then, 
the appellant had already applied for 
certified copies of the judgment and 
decree on the 5th of February 1964. 
Without any further loss of time on the 
part of the appellant. the coples were 
taken delivery of by him on the 16th 
of March 1964, He filed his appeal against 
the same ‘before the District Court at 
Belgaum on the 9th of April 1964. The 
appeal has been dismissed as barred by 
limitation on the ground that 
presented twelve days after the expiry 
of the period of limitation prescribed 
for appeals even after excluding _the 
time requisite for obtaining certified 
copies of the judgment and decree as 
provided by Section 12 of the Limita- 
tion Act. 

3. The appellant had filed an ap- 
plication under Section 5 of the Limita- 
tion Act for condonation of delay, if 
any. in presenting the appeal on the 
ground that there was some doubf or 
confusion as to the exact effect of the 
Explanation to Section 12 of the Limi- 
tation Act and also on the ground that 
he was prevented from presenting the 
appeal in time by reason of serious jil- 
ness of his: wife. The Lower Appellate 
Court having taken the view on the 
question of law that the Explanation to 
Section 12 of the Limitation Act is of 
no assistance to the appellant, did not 
go into the averments of fact made In 
support of the prayer for condonation 
of delay, 
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4, In the second appeal the argu- 
ment of Mr. B. K. Ramachandra Rao, 
learned counsel for the appellant. is 
that the view of law taken by the Lower 
Appellate Court is not correct and that 
even otherwise there was sufficient 
doubt about the correct application of 
Section 12 of the Limitation Act along 
with its Explanation to support a praver 
for condonation of delay which in actual 
event was no more than twelve days. 


3. The relevant portion of Sec- 
tion 12 of the Limitation Act is sub- 
section (2) and the Explanation which 
read as follows:—- 

12 (1) esener Ousoew urease eeeeet see 

(2) In computing the period of limi- 
Tation for an appeal ...... 22.00. sacose verco 
¿ the day on which the 
judgment complained of was pronounced 
and the time requisite for obtaining a 
copy of the decree 
pealed therefrom ...... 
shall be excluded. 


(8) asses, 


ane age +r sae 


(4) eones auia 


Explanation :— In computing under 
thīs Section the time requisite for obtain- 
ing a copy of a decree or an order. any 
time taken by the Court to prepare the 
decree or order before an application for 
a copy thereof is made shall not be ex- 
cluded. 

6. The Limitation Act of 1908 
which is replaced by the new Act of 
1963 did not contain the Explanation 
Under the said Section of the Limitation 
Act, all the High Courts except the High 
Courts of Bombay, Calcutta and Patna 
had taken the view that the period of 
limitation which starts from the date of 
decree which is the same or should be 
the same under the Civil Procedure Code 
as the date of the judgment, does not 
stop unless for the purpose of obtaining 
exclusion under Section 12, a party pro- 
posing to appeal against the decree, makes 
an application for a certified copy of the 
Decree. The view of the other three 
High Courts is represented by the Judg- 
ment of the Full Bench of the High 
Court of Bombay in the Case of Jay 
Shankar v. Mayabhai, (AIR 1952 Bom 
122). In that case it was held that the 
appellant was entitled to look into not 
merely the Judgment but also the De- 
cree before he makes up his mind whe- 
ther or not to file an appeal against the 
Decree and that he should not be made 
responsible for or to suffer any adverse 
Or prejudicial consequence of the delay 
which is exclusively that of the Court 
for which the party cannot be held res- 
ponsible, It is against the said back- 
fround that the view was taken that even 
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mee ete 
gta 


weneey 


Réeaven @ervetenau 


236 Mys. 


ff a person had not made an application for 
a certified copy of the decree, if the decree 
itself has not been drawn up. the_party 
fis not blame worthy because it Is un 
reasonable to demand or insist upon an 
application being made for obtaining 
copy of a document which does not exist. 


7. Following the said opinion -of 
the Full Bench of the High. Court of 
Bombay. this Court applied the same rule 
in the ease of Channabasappa v. Nara~ 
sing Rao, (1959-37 Mys LJ 397) = ' (AIR 
1959 Mys~ 253) and in Raghavendra Rao 
v. Vasavamba. (1960-38 Mys LJ 132) = 
(AIR 1960 Mys 216). 


8. The question now is whether 
and if so to what extent. the said view 
may still be taken that after the inclu- 
sion of Explanation to Section 12 in the 
Limitation Act, 1963, which we have al- 
ready referred to and that is the ques- 
tion considered in 1972 (1) Mys LJ 674 
= (AIR 1972 Mys 274). It was held, fol- 
lowing the view taken by two other 
single Judges of this. Court Sadananda- 
swamy. J. and Santhosh, J, in two un= 
reported cases — S, A, No. 351 of 1968 
(Mys) and S. A. No. 75 of 1970 (Mys) 
that in computing the time for appeal, 
it is legitimate to exclude the period re- 
quired for obtaining a copy even when no 
such application for copy was made, ti 
after the expiration of the time for ap- 
peal and that the period from the date 
of Judgment till the signing of the de- 
cree should be excluded under Section 12 
(2) of the Act even if no application for 
copy of the decree was given till after 
the expiration of the time for appeal. As 
a fair and full reference’ to the opinion 
expressed in these two reported cases 
is made in the reported case of Kri- 
shnaji, it is unncessary to repeat the 
seme here. 


9. Mr. Ramachandra Rao, learn- 
ed counsel for the appellant arguing in 
support of the view expressed in the case 
of Krishnaji and the other two unreport- 
ed decisions, made the proposition that 
before the introduction of the Explana- 
tion to Section 12 of the Limitation Act, 
there were two views as to the computa- 
‘tion of the period to be excluded in sub= 
section (2) of Section 12 and that the 
Explanation has rémoved the efficacy of 
only one of those views. The said views 
according to him (i) that the entire 
period taken up by the Court for the pre- 
paration of the decree should be exclud- 
ed irrespective of whether an application 
for a copy thereof had been made before 
or after the drawing up of the decree 
and (2) that the time taken up by the 
Court for the preparation of the Decree 
could be excluded only to the extent to 
which it is immediately subsequent to the 
date of application for copy. According 
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S. 1. E 
to the argument, what is rendered in- 


. effective is only the first view. In sups 


port of this, he has cited four cases, 


(1) State of Bihar v. Md. Ismaili 
(AIR 1966 Pat 1 (FB)). (2) D. S. Jain v, 
R. K. Jalal, (AIR 1970 Cal 443). (3} 
“hunnilal Balaji v. State of Madhya Pra~ 
Jesh, (AIR 1967 Madh Pra 127) and (4} 
Xoutuki Sabatani v. Raghu Seti. (AIR 
1970 Orissa 116). 


: 10, It seems to us that the matter 
-s capable of a simpler explanation. nog 
involving the necessity or the possibility 
of more than one view be taken or ace 
tually excluding such possibility. 


11... 
of limitation for an appeal against a de= 
cree begins to run from the date of de- 
cree. The Limitation Act does not specify 
which that should be, whereas. the Civil 
Procedure Code expressly states thaf 
the decree shall bear the date of the 
Judgment. The legal position involved 
in the Rule contained in the Civil Proce- 
cure Code flows directly from the fact 
that under the Civil Procedure Code an 


éppeal lies only against the decree and . 


cecree itself constitutes the final adjudi-~ 
cation of matters in dispute in a suit and 
the Judgment is merely a statement of 
reasons in support of the decree. So. ace 
cording to the clear understanding of the 
tosition by the Civil Procedure Code on 


which depends the right of appeal, the 
decree and Judgment are composite 
documents and together constitute the 
. adjudication of the Court. Hence, the 


decree whenever it might have been pre- 
pared and signed cannot possibly be made 


to bear a date other than the date of the _ 


Judgment, 


12. 
that the period that is excluded (other 
than the day on which the Judgment 
complained of was pronounced) by sub- 
section (2) of Section 12 of the Limita- 
tion Act is only one period and the said 
period is described as “the time requi- 
site for obtaining a copy of the decree” 
and not for preparing a decree or pres 
paring a copy of the decree. 


13. The effect of these two pro- 
Positions is that there are no two periods 
fer exclusion nor two dates for the com- 
mencement of the limitation. and the 
or:ly period which is capable of being 
excluded is the period which is related to 
ccnduct or attempt on the part of the 
arpellant to obtain the copy of the de- 
erze, The commencement of that period 
can only be the date on which the ap- 
pellant takes the first step for obtaining 
a copy of the decree and that step could 
only be the making of an application for 

certified copy. 


Secondly, it is equally clear. 


It is indisputable that period — 


= 
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t 
I4. Once the appellant makes 
such an application, the mere fact that 
e has made an application but has not 
been furnished with a copy. without any 
default on his part, is sufficient to en- 
title him to secure exclusion of the period 
from computing the period of limitation 

for appeal. ' 


15. If- therefore, any part of the 


period taken by the Court for completing 


and signing the decree falls beyond the 
date on which the application is made, 
and the exclusion of such period is Te- 
garded as not required either by Secs 
tion 12 (2) or by the Explanation, if 
would mean that, even if the appellant 
has actually obtained the decree, the fur~ 
ther period will also stand excluded, For 
example, if out of a period of 30 days, 
10 days were lost before making the ap- 
plication, and 20 days thereafter the de- 
cree copy was obtained by the ap- 
pellant. but the decree became ready. 
only 20 days after the Judgment, the 
appellant will be entitled to an exclusion 
of not merely the 20 days between the 
date of his application and the date of 
delivery of the Judgment. but also the 
10 days out of the time taken by the 
Court for preparing the decree which fell 
subsequent to the date on which he made 

is application. It would really mean 
that even after the appellant has actually 
obtained the decree, he can say, that ac- 
cording to law some more time is “re- 
quisite for obtaining the decree” which 
is a contradiction in terms. Such seems 


to be the effect of the _décision in (AIR 
1966 Pat 1 (FB)). l 
16. In each of the other three 


eases viz., (1) (AIR 1970 Cal 443) (2) 
(AIR 1967 Madh Pra 127) and (8) (AIR 
1970 Orissa 116) cited by Mr. Ramachan-~ 
dra Rao, the application for a copy of the 
decree was made some days after the 
decree had been drawn up. Hence, on a 
proper application of the Explanation, the 
period required for preparation of the 
decree could not possibly have been ex- 
cluded because the express language of 
the Explanation direct that the: time 
taken by the Court to prepare the decree 
before an application for copy thereof is 
made shall not be excluded, 


17. ‘The effect of the Explanation 
to Section 12 therefore cannot possibly be 
regarded as choosing one of two views 
as to whether and if so to what extent 
the time taken by the Court for prepara- 
tion of a decree could be excluded. its 
real purpose, in our opinion, is to clarify 
that in computing the time requisite for 
obtaining a copy of the decree the time 
taken by the Court for preparation of 
‘jthe decree can never be excluded. The 
first, as already pointed out, is directly 
related to the conduct of the party and 
the latter is related to the responsibility 
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of the Court. The party is entitled t 
exclude only the period which is directly 
related to his attempt to get the certified 
copy and not any other period. That 
exactly is the view taken by Chandra+ 
chud, J. in Sitaram Dada v, Ramu Dada 
(ATR 1968 Bom 204) in which it is stat- 


ed that after the Explanation to S. 12 


of the Limitation Act the ruling of the 
Full Bench of the Bombay High Cour? 
in (AIR 1952 Bom 122 (B)) fs no longer 
good law and that: 


-“The object of the Explanation is to 
require the appellant to apply. for a 
copy of the decree even if the decree is 
not ready. That is why the Explanation 
Says in terms that the time taken by the 
Court to prepare the decree before an 
application for a copy thereof is made 
Shall not be excluded. In other words, 

e Explanation contemplates that tha 
period between the date of the applica« 


tion for a certified copy of the decree 


and the date when the copy is ready can 
alone be excluded,” 

„18. We, therefore. overrule the 
rulings in 1972 (1) Mys LJ 674 = (AIR 
1972 Mys 274); Seshmal v. Mudakappa, 
(S. A. No. 351 of 1968 Mys) and Gopala 
Krishna Rao Desai v. Laxmibai (S. A. 
No, 75 of 1970 Mys). ` 


19. The view taken by the Lower ’ 
Appellate Court on the question of law 
that the appeal is barred by limitation is 
correct and has to be affirmed, 


20. There remains only the ques. 
tion whether the application under Sec- 
tion 5 of the Limitation Act made in the 
Lower Appellate Court could have been 
rightly rejected by it. Apart from the 
question of the alleged serious illness of 


-the appellants wife, it is not disputed 


before us that the exact legal position 
emerging out of the previous rulings ofj- 
this. Court and the possible effect of the 
Explanation to Section 12 of the Limita- 
tlon Act, 1963, thereon was a matter open 
to more views than one. That in our 
opinion, is sufficient ground to condone 
the delay. l T 
. 21. We, therefore, allow the said 
application, condone the delay in present- 
ing the Civil Appeal No. 339 of 1964 and 
remit the said appealeback to the said 
Court for disposal on merits, 


22. The court-fee pald by the ap- 
pellant on the memorandum of Secon 
Appeal will be refunded. Parties to bear 


their own Costs, e 
Petition allowed. 
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Trawwa, alias _ Kanchawwa and an- 
other, Appellants v. Basalingappa Shid- 
dappa Karikatti. Respondent. 


Regular Second Appeal No, 974 of 
1969. D/- 29-11-1972, against decree of 
2nd Addl. Dist. Judge, Belgaum, D/- 
6-2-1969. 

Index Note*— {A) Succession Act 
(1925), Section 74 — Will — Construction 
of — A will to þe genuine must express 
mind of testator. (Para 7) 


Brief Note:— (A) If a Will is pre- 
pared under circumstances raising suspi- 
cion that it does not express the mind 
of the testator. it is for those who pro- 
pound the Will to remove that suspicion. 
What the suspicious circumstances are 
must be judged from the facts of each 
particular case. (Para 6) 


Where a Will was alleged to have 
been executed by the testator when he 
was hardly 18 years of age and was af- 
flicted by Cholera due to which he died 
within three days of the execution and, 
it was further evident that the legatee 
under the WIN had himself dictated the 
contents of the Will which was testified 
in a proceeding to claim interest there- 
under only by the interested testimony 
and also the Will was not known till it 
was produced during the proceeding, 
such circumstances attending execution 
of the Will being of suspicious nature, 
ought to have been dispelled by pro- 
pounder of the Will by means of testi- 
mony of independent witnesses to esta- 
blish proper disposing state of the testa- 
tor’s mind. In absence of such evidence 
to remove the suspicion if was not pro- 
per for the lower appellate Court merely 
relying upon the findings of trial Court, 
to hold that tha Will “was genuine. AIR 
1968 SC 1332. Followed, (Paras 6. 7. 8) 
Cases Referred: Chronological Paras 


AIR 1968 SC 1332 = (1968) 3 SCR 
- 473. Gorantla Thataiah v. Thota- 
kura Venkata Subbaiah 6 
S. G. Bhat. for Appellants; S. C. 
Javali, for Respondent, 


JUDGMENT :— This second appeal 
is by the defendants in Special Civi] Suit 
No. 19 of 1957, on the file of the Court 
of the then Civil Judge, Senior Division, 
Belgaum. It is directed against the judg- 
ment and decree made by the Second Ad- 
ditional District Judge, pelga in Civil 
Appeal No. 50/65. 


2. The relevang facts, briefly 
‘stated, are as follows: The suit of the 
respondent was for a declaration that 


e. second appelant herein was not the - 


adopted son of the first appellant, the 
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widow of one Basawantappa Karikatti, 
It is also contended that by virtue of a 
Will executed by Basawantapna Karikat~ 
ti on 26-4-1917, when he was hardly 18 
years of age, the property should devolve 
upon the respondent's father after the 
death of the first appellant, the widow of- 
Basawantappa Karikatti, Within three 
days of the execution of the Will, the 
testator died of cholera. it is alleged 
that the second appellant herein has 
been taken in adoption by the first ap- 
pellant in the year 1955 contrary to the 
prohibition contained in the said Will. 
The defence of the appellants is that the 
said Will is forged one and that the se- 
cond appellant has been adopted on.. 
26-11-1955 and the same is evidenced by 
ae adoption, Exhibit 105. dated 
EE aw 2 


3. The trial Court came to the 


‘conclusion that the Will was genuine 


and that the adoption of the second ap- 
pellant was invalid and, therefore. the 
respondent-plaintiff would be entitled to 
the declaration sought. The suit was, 
therefore, decreed. In appeal. the said 
judgment and decree were confirmed. 
Hence this appeal. 


4, The lower appellate Court 
came to the conclusion that the Will had 
been executed by the. late Basawantappa 
and that the same was genuine. In com- 
ing to this conclusion, it principally re- 
lied on the evidence of P..Ws, 2 and 6, 
the former being none other ‘than the 
respondents mother-in-law and the 
latter has been shown as a friend of late 
Basawantappa, the testator, and a mere 
youth of about 17 years at or about the 
time of execution of the Will. But, . 
while nof enumerating or adverting to 
the suspicious circumstances attending 
the execution of the Will, he has kept in 
view the principles governing the evalua- 
tion of the evidence and the burden of 
proof, clearly imposed on a ‘propounder 
of the Will. who is also the Iegatee. as 
enunciated in two decisions of the 
Supreme Court referred to by him. 


Be On behalf of the appellants, 
several contentions were urged, and in 
the view I propose to take of this case. I 
consider it unnecessary to refer to them 
in detail, Suffice it to say that both the 
questions of validity of the adoption of 
the second appellant herein and also the 
devolution of the property would depend 
on the proof of the execution and 
genuineness of the WilL It may also be 
remembered that one of the contentions 
on behalf of the appellants is that 
by virtue of Section 14 (1) of the Hindu 
Succession Act, which is a provision ap- 
plicable to them, the first appellant be- 
came an absolute owner of the property 
in dispute. But it is unnecessary to 
consider this contention in this appeal, 
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6. It is relevant to refer top the 
principles governing the matter of proof 
of Wills as enunciated in the decision of 
the Supreme Court in Gorantla Thataiah 
v. Thotakura Venkata Subbaiah (AIR 
1968 SC 1382). On behalf of the Court 
ce J. has stated the position 

us? 

“It is well established that in a case 
in which a will is prepared under cir- 
cumstances which raise the suspicion of 
the Court that it does not express the 
mind of the testator it is for those who 
propound the will to remove that suspi- 
cion. What are suspicious circumstances 
must be judged in the facts and circum- 
stances of each particular case, 

If, however, the propounder takes a 
prominent part in the execution of the 
will which confers substantial benefits on. 
him that itself is a suspicious circum- 
stance attending the execution of the 
will and in appreciating the evidence in 
such a case, the Court should proceed in 
a vigilant and cautious manner.......... i 

7. On a careful consideration of 
the matter. I am clearly of the opinion 
that this appeal should succeed on the 
short ground that the judgment in ap- 
peal does not conform to the principles 
enunciated by the Supreme Court in the 
above decision, and in that view. it is un- 
necessary to examine all the contentions 
urged on behalf of the parties in this 
appeal, 

8. The reasons are as ibys: 

J. It is seen from the judgment in 
appeal that considerable reliance has 
been placed on the evidence of P. Ws. 2 
and 6, who as mentioned by me earlier, 
are none other than the mother-in-law 
of the respondent-plaintiff and a friend 
of the testator, who at the relevant time 
has been stated to have been hardly 17 
years of age. The interestedness and 
qualifications of these witnesses have al- 
most been lost sight of by the learned 
District Judge. Indeed, the learned Dis- 
trict Judge has, in more than one place 
in his judgment, referred to them as 
‘disinterested ‘witnesses’, merely on the 
score that the trial Court had said so. 
What is more, he has not examined the 
evidence of these witnesses on his own, 
but has merely accepted the conclusion 
of the trial Court in this regard. 


2. It is clear from the circum~ 
stances present in the case, that the lega~ 
tee himself, who was the father of the 
respondent. has been credited with hav~ 
ing dictated the contents of the Will. 
This is clearly a very strong suspicious 
circumstance, and such suspicion should 
be dispelled by clear evidence to that 
effect. The learned District Judge has 
not even troubled himself to analyse this 
suspicious circumstance much less ad- 
verted and discussed it in a reasonable 
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way. What is more, he has in para, 13 
of his judgment misread: this circum- 
stance and says thus :— 


seesevesseces Le this case it has been 
EE by both P.Ws. 2 and 6 that 
the deceased Basawantappa told the con- 
tents of the will deed which was written 
by the scribe and attested by witnesses 

B, Cerfain documents, Exts. 106 
to. 111. produced on behalf of the appel- 
lants have not been considered. They 
are rent receipts alleged to have been 
executed by the respondent-plaintiff him- 
self in respect of the suit house and in 
favour of the first appellant herein. 

here is no reference whatsoever therein 
either to the existence of the Will or any 
assertion with regard to the title of the~ 
respondent-thereunder, A _ non-conside- 
ration of these documents is clearly an 
improper exercise of ae by a 
foe appellate Court of facts. In saying 
I am conscious of some references 
to ke exhibits by the learned Judge 
in the course of the judgment. But that 
is not. the same as a consideration of 
them in the light of the circumstances 
pointed out by me above. 

4, On behalf of the appellants, 
Ex. 139 has been produced through a 
witness Chanbasappa, D. W. 4. It is a 
rent note executed by D. W. 5 in favour 
of the father of D. W. 4, and it contains 
the sigrature of the deceased Baswant- 
appa. This document has been spoken 
to by both D. Ws, 4 and 5. The learned 
District Judge has refused to accept the 
signature of the deceased Baswantappa, 
On a comparison with the one contained 
in Ex, 94, the very disputed Will. This 
to my mind is clearly perverse. 


5. It is evidence that although the 
Will, Ex, 94, is said to have been execut- 
ed in the year 1917, it had not seen the 
light of day till the date of suit, i.e.. the 
year 1957. This clearly is a strong sus- 
picious circumstance and such suspicion 
ought to be repelled by adequate and 
cogent evidence adduced by the pro- 
pounder of the Will. The learned Dis- 
trict Judge has repelled the argument of 
the appellants herein merely on the 
ground that the first appellant had re- 
mained unmarried ever after the death 
of her husband at so* young an age as 
18 years. According to him, this reten- 
tion of the unmarried status of the first 
appellant was because of the peace 
of the existence of the Will. in that she 
would be deprived of the property in the 
event of any such remarriage. The fur- 
ther circumstance relied on by the 
learned District Judge is that she had 
waited upto the year 1955 for adopting 
the second appellant herein, This, ac- 
cording to the learned Judge, she has 
done presumably because she was awere 


240 Mys. 


of the prohibition contained in such a 
. Thus, the first appellant is imput- 
ed with the knowledge of the existence 
of the Will. In doing so, he has not taken 
pans to examine whether the respondent 
god heen reasor.able explanation for Keep- 
the first appellant in the dark in re- 
pack to the execution of such a Will To 
say the least the reasons given by the 
learned District Judge are aes unrea~ 
sonable and béside the poin 


6. Iit fs fn gree that the 
testator was hardiy 18 years of age at 
the time of the execution of the Will in 
also in evidence that he 







testimony of th2. respondent’s mother-in- 
law and a person who was a mere youth 
at the time of the execution of such a 
Will, which has been shown to be the 
case in regard to P. Ws, 2 and 6. 

. It is seen from the judgment of 
the learned District Judge that he has 
merely accepted the comparison of the 
Signatures in various documents made by 
the trial Court. There is no reference 
to any visual examination of such signa- 
ee by the learned District Judge him- 
se ` 


8. With regard to Exhibit 102. a 
receipt dated 1-1-1916, alleged to contain 
the signature of Baswantappa, the learn- 
ed District Judge has. discarded any fur- 
ther examination of that Exhibit for the 
purpose of comparison of the signature 
of Baswantappa, merely on the ground 
that the date is not found or erased and 
that the document was torn one. This 
could hardly be a reason to reject such 
a document, 

§. In ths result, this appeal suc- 
ceeds and is allowed. The judgment and 
decree in appeal are set aside. The mat- 
ter will now go back to the learned Se- 
cond Additional District Judge, Belgaum, 
for a fresh disposal of Civil Appeal No. 
50 of 1965, on Ais file. in accordance 
with law. and in the light of the observa- 
tions made herein. In the circumstances 
I direct ` the parties to bear their own 
costs in this appzal. 


10. I, however, wish to make it 
clear that in enumerating the circum= 
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Stences for my presenf purpose, I have 
not listed all the suspicious circumstances 
sucrounding the execution of the Will in 
question. Nor do I wish to be under- 
stcod as having expressed any concluded 
opinion in regard to them, All the ques- 
tions, therefore, have been left open, 


ll. . The appellants are entitled to 
the refund of the court-fee paid on t 
memorandum of appeal. It is ordered 


accordingly, 
Order accordingly. 
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A. NARAYANA PAI, C. J. AND E. S. 
VENKATARAMIAH, J, 

Mysore State Road Transport Cor- 
poration, Appellant v. Albert Dias and 
others, Respondents. 

Misc. First Appeals Nos, 14, 15 and 
37/1968, “Dj. 9-11-1972, against Judgment 
and award of The Motor Accidents 
Cleims Tribunal and Dist. J. of South 
Kanara, D/- 14-3-1967. 

Index Note: (A) Motor Vehicles 
Aci (1939), Section 110-B — Motor acci- 


dert — Claim for compensation — Negli- 
fence — Burden to prove lies on 
claimant, 


Brief Note: — (A) In an action for 
damages on account of injuries sustained 
in a motor accident, the claimant must ` 
establish that the incident had taken 
place due to the negligence of the driver. 

(Para 5) 

Where a driver of a bus while over- 
faking an unattended bullock-cart on the 
left side of the road took the bus on the 
right side of the road and when he did 
so, the right wheel of the bus got on to 
the untarred or mud portion of the road 
and sank in the mud and as a conse- 
quence thereof the bus toppled to the 
rigtt side, the driver could not be held to 
be negligent in absence of any evidence. 
that he knew before hand that the un- 
tarred road contained loose soil or that 
there were any other visible signs of the 
impending danger. (Case law discussed). 

(Paras 5, 7 and 13) 
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Cases Referred: _ Chronological Paras 
AIR 1967 Mys 11 = (1966) 1 Mys 

a Seethamma v, Benedict 
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E. Massilamani. for Appellant in M. 
F. As. 14 and 15 1968; B. P. Holla. for 
Appellant in M. A, 37 of 1968; B. P. 
Holla. for a No. 1 ir, M. F. A. 
14/68 and for Respondents, (i-a) (b) to 
fe) in M. F. A. 15/68; E. Massilamani, 
for Respondent No. 1 in M. F. A. 37/68: 
N. Basavaraja. High Court Govt. Pleader. 
for Respondent No, 2 in all the Appeals. 


E. S. VENKATARAMIAN, J. *— The 
fncident with which we are concerend in 
these appeals took place at about 12-15 
P. M. on 2-7-1964 along with the road 
running between Mangalore ard Bhatkal: 
A.Bus belonging to the Mysore State 
Road Transport Corporation (hereinafter 
referred to as the corporation) bearing 
No. MYG 4331 was being driven from 
Byndoor to Bhatkal. After the said bus 
Teft Byndoor at a place near Surgihalli, it 
Was going in a down-gradient after 
negotiating an upgradient earlier, Earlier 
when the bus had reached the top of the 
gradient. the driver of the bus noticed 
that a bullock-cart had been left un- 
attended on the left side of the road. 
When he came near the said cart he 
fook the bus to the right side of the road 
and when he did so, the right wheels of 
the bus got on to the mud portion of the 
toad. Within a few minutes thereafter 
the right wheels sank in the mud on ac- 
‘count of the soil at that place giving 
way. As a consequence thereof, the bus 
toppled to the right side. There were 
a number of passengers in the bus at that 
time amongst whom were Basthi Kasim 
Saheb and Albert Dias, the two claim- 
ants in these cases. On account of the 
falling of the bus, according to the claim- 
ants, they sustained injuries and become 
entitled to claim compensation from the 
corporation. Thereafter Basthi Kasim 
Saheb filed C. C. No. 46 of 1964 and 
Albert Dias filed C. C. No. 44 of 1964 
on the file of the Motor Accidents Claims 
Tribunal. South Kanara. They alleged 
that the accident took place on account of 
the negligence on the part of the driver 
who - was driving. the bus belonging to 
the corporation. and, therefore they 
were entitled to get damages. 


2. The corporation while admit- 
fing that the bus fell down at the place 
referred to above and that the claimants 
were two of the passengers in the said 
bus at that time pleaded inter alia, that 
the incident was the result of the inevi- 
table accident. and that it was not on 
account of any negligence or rashness on 
the part of the driver of the bus. It 
was further pleaded that on account of 
the mansoon rains the soi] had -become 
loose and it was only on account of the 
right wheels of the bus unexpectedly 
sinking into the mud, the bus fell down. 
It was also alleged that the driver of the 
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bus was not able to foresee that the bus 
would fall down by driving the bus in 
such a way that two of its right wheels 
were on the mud portion of the road at 


the place of incident. 


3. The tribunal below recorded the 
evidence adduced by the parties and after 
hearing them, made an award holding 
that the incident took place on account of 
the negligence of the driver of the bus 
and that the corporation was liable to 
pay a sum of Rs. 35,000/- to Basthi Kasim 
Saheb and Rs. 6.100/- to Albert Dias by 
way of compensation. Aggrieved by the 
awards passed by the tribunal. the cor- 
poration has filed M. F. A. Nos. 14 and 
15 of 1968. In M. F, A. 14 of 1968. Albert 
Dias has filed cross-obijections claiming 
higher compensation than what has been 
awarded by the tribunal. M. F. A. 37 of 
1968 is a cross-appeal filed by Basthi 
oo claiming higher compensa- 

on, 

4, Although the tribunal has 
passed two separate awards in the two 
claim cases Nos. 44 and 46 of 1964, it has 
recorded common evidence in both the 
cases, We, therefore, find it convenient 
to dispose of these appeals by this com- 
mon judgment, 


5. It is well settled and it is not 
disputed before us that a claimant can 
succeed in his claim only when he esta- 
blishes that the incident had taken place 
On account of the negligence on the part 
of the driver of the motor vehicle. In 
order to decide the above question, it is 
necessary to deal with the evidence ad- 
duced by the parties before the Court. 


6. The undisputed facts în this 
case are; that just before the place 
where the incident took place the 
bus had to negotiate -an upgradient 
and that it was only after the reaching 
the top of the road it was possible for 
the driver of the bus to notice the cart 
in question standing at some distance on 
the down-gradient of the road. Basthi 
Kasim Saheb has been examined as 
P. W. 1 and Albert Dias has been exa- 
mined as P. W. 10. They have admitted 
in the course of their deposition that it 
was only after reaching the top of the 
up~gradient it was possible to see the 
cart in question. Whertas the driver of 
the bus who has been examined as 
P. W. 1 in this case has stated that he 
could see the cart when he was only at 
a distance of about 25 feet. the claimants 
have stated that it was possible to see 
the cart even from about 100 feet away 
from where it was standing. The topo- 
graphy of the scene of incident is clear 
from a sketch, Exhibit. A-4, which was 
prepared by the Saat eae of police, 

H. Thyampunchi, P It shows 
that at that place the BUF portion of 
the road was 12 feet in width and on 
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either side of the tarred portion, there 
were mud portions of the road, 7 
bit A-4 shows that on the left side the 
untarred portion was 16 feet wide and 
on the right side the untarred portion of 
the road was 8 feet wide. According to 
the sketch, the right wheel of the bul- 
lock-cart was touching the left extremity 
of the tarred portion of the road. In 
other words, immediately to the right 
side of the carr there was the tarred por- 
tion of the road. It is also not disputed 
in this case that the whee] base of the 
bus measured 8 feet in width. From the 
sketch it is seen that there is a wheel 
mark on the mud portion of the road 
lying to the right of the tarred portion 
leaving a gap cf 3 feet between the right 
extremity of the tarred portion of the 
road and the wheel mark. The distance 
therefore between the right side of the 
cart and right wheel of the bus was in 
the order of 15 feet. The wheel base of 
the bus being & feet. it would follow that 
the bus was driven in such a way that 
there was a space of 7 feet between the 
right side of thea bullock-cart and the left 
Side of the bus. The road in question is 
one maintained by the Government. 


7. The question for consideration. 
fs whether the act of the driver of the 
bus in the circumstances of the case has 
given rise to an actionable wrong. Neglig- 
ence is failure in the duty to take due 
care. The expression ‘due’ connotes that 
degree of care which a reasonable man 
ought to take in a given set of circum- 
Stance. What may amount to a ‘negli- 
gent’ act In a particular place and occa- 
sion may not be a negligent act in an- 
other place or o2zcasion. In deciding what 
care was called for by a particular situa- 
tion one useful test is to enquire how 
obvious the risk must have been to an 
ordinary prudent man, The question in 
facts case therefore depends upon its own 

acts. 


3. In the instant case es already 
stated the tarred portion of the road was 
only 12 ft. in width although -the total 
width of the road including the untarred 
portions on either side was 36 feet. It is 
not disputed that it was a road on which 
motor buses were: plying as stage car- 
riages and that the width of each bus 
would be not less than 8 feet. Under 
these circumstances whenever two buses 
cross each other or when one bus over- 
takes another, necessarily one set of 
wheels of each bus has to pass on the un- 
tarred or mud portion of the road. t 
follows that it is normal for buses plying 
on the road being driven partly on tarred 
portion and partly untarred portion and 
such driving. therefore, cannot be con- 


sidered as unusual. Albert Dias (P.W. 10) 


one of , the claimants who is himself a 
lorry driver by profession has also stated 


ALR. 


in his deposition that “if the space is 
not sufficient, then the vehicles are taken 
on such untarred portions of the road 
and there could be no danger in so do- 
ing”, The evidence of the driver of the 
bus (RW-1) is that when he found the 
bullock-cart on the road he tried to 
take the bus a little away from the cart 
and when he did so the right wheels 
of the bus moved on to the untarred or 
mud portion of the road. The front right 
wheel of the bus got into the mud to a 
depth of 24 feet and that when he at- 
tempted to steer the bus to the left in 
order to bring the bus fully on to the tar- 
red portion, the bus fell down towards 
right. It was only after it fell down he 
came to know that the soil at that place 
had become loosened owing to rains. 
He has denied the suggestion that he 
knew before the incident took place that 
the untarred portion of the road con- 
tained loose soil.. It is no doubt true 
P.W. 10 Albert Dias has stated that it 
was known to one and all that the said 
stretch of road which had been widened 
two years prior to the date of incident 
contained loose soil, but he does not 
say that the driver of the bus knew it 
On the other hand on the above ques~- 
tion we have the evidence of the Sub- 
Inspector of Police P.W. 6 who states 
that the mud portion of the road was 
not covered with fresh mud. From the 
evidence of P.W. 6. P.W. 10 and R.W. I 
referred to above, it is clear that the 
road had been widened nearly two years 
prior, to the incident. that there were 
no visible signs of fresh mud being pre- 
sent on the untarred portion of the road 
(and that the busdriver) did not 
know beforehand that the untarred por- 
tion would turn out to be treacherous 
at the place of incident. It is also clear 
that ordinarily buses were being driven 
partly on tarred portion and partly on 
untarred portion of the road at that 
Place. According to Exhibit A-14 the 
notice issued by P.W. 10. the bus was 
going at a speed of 35 miles per hour 
just before the incident took place. Even 
that speed does not appear to us to be 
an unreasonable one having regard to 
the fact that the bus was being driven 
on a straight road on which there was 
no other traffic at the time of the inci- 
dent. But. R.W. 1 the driver has stated 
that he was driving the bus at a speed 
Of 25 miles per hour and when the front 
right wheel sank in the mud to an ex- 
tent of 2} feet depth, the bus slowly 
fell down. Hence we are of opinion that 
the bus was also not being driven at an 
unreasonable speed. 


9. Sri B., P. Holla, the learned 
counse] for the claimants, however, 
argued that it was possible to drive the 
bus only on the tarred portion of the 


bd 
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road and that if part of the bus had 
not been driven on the untarred por- 
tion the incident would not have taken 
place. It was, therefore, contended that 
the case of negligence on the part of the 
driver had- been made out and that the 
owner of the bus was responsible for 
the direct consequences of the said neg- 
lisence. It may Ls ‘that the bus may 
not have fallen down if the bus had 
been driven on the tarred portion only 
but the question is whether the act of 
taking a part of the vehicle on the un- 
tarred portion which is also a part of 
the road is a negligent act. As already 
observed by us such driving was not 
an unusual act at all and particularly 
when a bus is either overtaking or cros- 
sing another vehicle ordinarily a part of 
the bus would be on the untarred por- 
tion of the road. In that situation it is 
reasonable to hold that the driver of 
a bus. unless he had previous notice of 
the special characteristics of any parti- 


cular stretch of road. would not be act- - 


ing negligently merely because he drove 
the bus in that way- 


10. Sri, Holla next relied upon a 
decision .of this Court in Seethamma v. 
Benedict D’sa, (1966) 1 Mys LJ 576 = 
(AIR 1967 Mys 11) aot contended that 
the presence of the bus on the off-side 
of the road was prima facie evidence 
of negligence of the driver. The above 
argument overlooks the fact that in the 
circumstances of this case it was reason- 
able on the part of the driver to depart 
from the correct side, wi is an ex- 
ception to the principle “relied upon by 
Sri. Holla even according to the above 
decision, Whenever a bus has to over- 
take another vehicle it has ordinarily to 
be driven -on the right side of the other 
vehicle and jn the instant case as al- 
ready observed the bus was driven only 
seven feet away from the cart and that 
as it is clear from the sketch, Exhibit 
A-4 there was still 5 feet of road to the 
right of the bus when the incident took 
place. 

1i. The facts of the case 2 
Gobald Motor Service Lid. v. R.M. K 
Veluswami, (AIR 1962 SC 1) on which 
reliance was next placed on be 
the claimants are clearly Pierre 
from the present case. In that case the 
incident took place nof on the main 
‘road but on the off-side of the road and 
the bus had uprooted a stone which had 
been planted by the side of the road 
then hit a tamarind free resulting in its 
bark being peeled off and then came to 
a halt after moving some distance. 
Hence i above case is of no „use to 


the Pun 


Jab v. pele (AIR 1960 Punj 490) 
is not of any use to the claimants, 


action is 
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that case it is observed that it is the 
duty of the driver to be on the look 
out for any possible obstruction on the 
road or even in the air and to take 
reasonable ae to avoid the obstruc- 
tion and if the driver fails to do so 
he is ee negligently. In the instant 
case, there being no evidence showing 
that the driver knew beforehand that 
the road contained loose soil or that 
there were any other visible signs of the 
impending danger. it cannot be held on 
the basis of the above decision that the 
driver had committed a tort 


. 


12. Sri. Massilamani, the learn- 
ed counsel for the corporation. relied 
upon two passages appearing in Chalres- 
worth on Negligence which are ex- 
tracted in P, Arumukon v. Rethnammal. 
(1966 ACJ 237) Mad.) which read as 
follows =~ 

“The facts, however, must be such 

as to put the matter beyond a mere 
surmise or conjecture; they must lead 
to an inference which is a reasonable 
deduction from the facts actually ob- 
served and proved. If the evidence esta- 
blished only ‘that the accident was pos- 
sibly due to the negligence to which the 


plaintiffs seek to assign fit. their case is 


`- not proved, To justify the verdict which 


they have obtained the evidence must 
be such that the attribution of the acci- 
dent to that cause may reasonably be 
inferred. If a case such as this is left 
in the position that nothing has been 
proved to render more probable any 
one of two or more theories of the 
accident then the plaintiff has failed to 
discharge the ee. of proof incum- 
bent upon him. es has left the ease in 
equilibrium, and the court is not entitl- 
ed to incline the balance one way or 
bine other.” 

an 


“Inevitable accident is that which 
the party charged with the damage 
could not possibly prevent by the exer- 
ote of ordinary care, caution and mari- 

time skill; I know no distinction as re- 
gards inevitable accident between cases 
which occur on land and those which 
occur at sea.” 


13. On a careful consideration - 
the submissions made om behalf of 
parties to these appeals. we feel that 
while determining the liability of a per- 
son on the ground of negligence, one 
of the essential factors though not an 
exclusive or sole factor to be taken into 
account is whether a reasonable man 
could have foreseen in a given situation 
that the act complained of was likely 
to result in damage in respect of which 
taken. In the instant case nei- 
ther the existence of such a factor nor 


any other factor recognised by law as 


eee the negligence of the driver 


9 


. 244 Mys. (Prs. T5} 


has been proved by the claimants on 
whom the burden of proof lies, _Hence, 
we hold that the incident in which the 
claimants are said to have suffered in 
juries was not the result of any neglig- 
ence of the driver of the bus in question. 
In view of our finding that there was no 
negligence on the part of the driver _of 
the bus, the question of determining 
the damages to which the claimants are 
entitled to does not arise. Hence we do 
not express any opinion on thag ques- 


tion. 

14. We, therefore. set aside the 
awards passed in clai eases Nos, 44 
and 46 of 1964 by the Tribunal below 
and dismiss the claims preferred in 
those cases. 


15. In the result. M. F. A. Nos. 
14 and 15 of 1968 are allowed and the 


cross-objections in M. F. A. No. 14 of. 


1968 and M. F. A. No. 37 of 1968 are 
dismissed. There will however be no 
order as to costs in this court as well as 
in the Tribunal below. 

l Order accordingly. 
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Bora Gowda. Petitioner v. Rama 
Naika, Respondent. 


Writ Petns. Nos. 7531 and 
1969, D/- 3-11-1972. 

Index Note:— (A) Tenancy Laws — 
Mysore Land Reforms Act (1962). S. 8 — 
Scope of — Subsisting leases continue 
unaffected despite subsisting leases land 
being resumed. 


Brief Note:— (A) Despite resumption 
of land attached to village offices. S. 8 
keeps intact the subsisting leases both 
as regards the rights of the landlord as 
well as that of the tenant. (Para 5) 


T. R. Subbanna for C., S. Shantha- 
mallappa. for Petitioner; M. S. Puru- 
shotham Rao. for Respondent. 


JAGANNATHA SHETTY, J.'— The 
common petitioner in these petitions is 
admittedly a tenant of the land bearing 
S. No. 290 of Koppa Village. Maddur 
Taluk. The land was annexed to a vil- 
lage office held by the respondents. All 
village offices in the State of Mysore 
were abolished by Section 4 of the My- 
sore Village Offices Abolition Act, 1962, 
(“the Act”). Section 5 provides for re- 
grant of the land to the holder of the 
village office. Section 6 provides for re~ 
grant to authorised holders and Section 
7 provides for eviction of an unautho~ 

holder or re-grant to him in cer- 
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tain circumstances, Section 8 is an  im= 
portarit one. in so far as these petitions 
are concerned, It is set out below:— 


"8. Application of Tenancy Law.== 
If any land granted or continued in res< 


pect of or annexed to a village office by. 


the State has beeh lawfully leased and 
such Jease is subsisting on the appointed 
date, the provisions of the tenancy law 
for the time being in force in that area 
in which the land is situate shall apply 
to the said lease and the rights and 
liabilities of the person to whom such 
land is granted under Section 5. 6 or 7 
and his tenant or tenants shall, subject 
to the provisions of this Act, be govem- 
by the provisions of the said tenancy 
law. 

Explanation For the purpose of 
this section, the expression “Jand” shall 
have the meaning as assigned to it in 
the tenancy law referred to above.” 

2. We now come to the events 
leading to the petitions, Respondents fil- 
ed an application under Section 42 of 
the Mysore Land Reforms Act, for re 


' covery of rent said to be due from the 


petitioner for the years 1967-68 and 
1968-69. They also filed a statemenf 
under Section 14 (1} of the said Acf, 


_ Seeking resumption of the said land 


from the petitioner, 


3. In the said proceedings, the 
petitioner raised a preliminary objection 
as to the maintainability of the applica- 


‘tion and the statement. The Tribunal 


overruled that objection. On appeals, the 
District Judge affirmed the decision of 
the Tribunal. Aggrieved by the orders, 
the petitioner has preferred these two 
petitions under Article 227 of the Com- 
stitution. 


4, Mr. Subbanna, learned counsel 
for the petitioner. contended that after 
the village office was abolished and the 

d annexed to the office was resumed, 
the relationship of landlord and tenant 
as between the petitioner on the one 
hand and the respondents on the other, 
Was extinguished and the respondents 
till the land was re-granted to them, 
cannot recover rents or resume the land 
from the petitioner. 


5. The contention requires a 
close examination of the provisions of 
Sections 4 and 8 of the Act. By Section 
4 (1) all village offices are abolished. By 
sub-section (2) all incidents and emolu- 
ments attached to the village offices are 
extinguished and by sub-section (3) the 
land granted or continued in respect of 
the village offices is resumed, Section 8 
provides that if the said land has been 
lawfully leased and such lease is sub- 
sisting on the date on which the land is 
resumed, the said lease would be gov 
erned the provisions of the tenancy 


e 
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Taw which is for the ' time being in 
force in ae area. That is the first part 
of the section. The second part provides 
for the rights and liabilities of the per- 
Son to whom such land is granted under 
Section 5. 6 or 7 and his tenant or ten- 
ants. The land in question was resumed 
On 1-2-1963 and, it is not yet re-granted 
to any one. On that day, indisputably, 
the lease as between the petitioner and 
respondents was subsisting. That being 
the position, the case of the parties falls 
under the first part of Section 8. The 
subsisting lease is. therefore, governed 
by the provisions of the Mysore Land 
Reforms Act, which is the Act for the 
time being in force. The contention of 
iMr. Subbanna that Section 8 saves only 
the right of the tenant and not that of 
the landlord. is clearly misconceived. The 
wording: of the section does not lend sup- 
port to the contention. The section 
states that the provisions of the Tenancy 
Law in force, shall apply to the lease 
of the land. till the land is re-granted. 
It does not state that the. tenancy law 
is applicable only to the occupant of the 
land. The relationship of landlord and 
tenant created by the lease and the 
rights and liabilities of the parties there- 
to. should continue to remain subject 
to the provisions of the tenancy law 
till the land is re-granted and. this is 
the position in spite of the land being 
resumed by the Government, After the 
re-prant to the holder of the village 
office, the tenant becomes a tenant of 
the grantee as provided by the second 
part of Section 8. In that view. the ap- 


plication filed under Section 42 and the’ 


statement filed under Section 14 of the 
(Mysore Land Reforms Act are all main- 
tainable.. The view taken by the autho- 
rities below, therefore. does not call for 
interference. 

6. In the result. these petitions 
fail and -are dismissed, In the circum- 


sfances, there will be no order as to` 


costs, 
Petitions dismissed. 


AIR 1973 MYSORE 245 (V 60 C 82) 
B. VENKATASWAMI, J. 

Shiddappa. Appellant v. Chenna- 
basappa Giriyappa Badappanwar and 
others, Respondents. 

Second Appeal No. 120 of 1970. D/- 
11-10-1972. against decree of Civil J., 
Hubli, D/- 30-7-1969. 

Index Note: (A) Hindu Law — 
Adoption — Proof — Onus — Statutory 
presumption .under Section 16, Hindu 
Adoptions and Maintenance Act, 1956 — 
Availability. 
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Brief Note (A) Though the onus 
to prove his adoption is on the person 
pleading to be adopted, considering the 
fact that he had been adopted has been 
accepted for a long time. allowance 
should be made for absence of evidence 
to prove the factum of adoption. AIR 
1970 SC 1286. Fol (Para 7) 


O (but not deciding) that the 
presumption under Section 16 of Hindu 
Adoptions and Maintenance Act, 
1956 was attracted to the facts 
of the case, that section does nof 
preclude party contesting the adoption 
to rely upon circumstances available 
from record, apart from any evidence 
adduced in support of factum of adop- 
tion, in rebuttal of that presumption. 
AIR 1968 Mys 309. Considered and Ap- 
plied. ILR (1968) 2 Puni & Har 231. Dis- 
sented from. _ (Para 8) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1286 = (1971) 1 SCR 

- 101, Debi Prasad v. Smt. Tribeni 


Devi 
AIR 1968 Mys 309 = 13 Law Rep 
681, Govinda v. Chimabai 6 
ILR (1968). 2 Punj & Har 231 = 70 
Pun LR 535. Basdeo Bhardwaj v. 
Ram Sarup 5. 8 
vV. Tarakaram, for Appellant: P. 
Ramachandrarao, for Respondents. _ 
GMENT :— This is a plaintiffs 
appeal directed against the judgment and 
decree in Civil Appeal No. 408 of 1965, 
made by the learned Civil Judge at 
Hubli. The learned Civil Judge con- 
firmed the judgment of dismissal of suif 
made by the Munsiff and J. M. FE. C, 
Ranebennur,. in L, C. Suit No. 8 of 1963. 
2e The material facts, briefly, 
are as follows: The suit of the appellant 
was for the relief of partition and se- 
parate possession of his share in joint 
family properties specified in the plaint 
schedule. It has been claimed on his 
behalf that he is the adopted son of 
Basappa. who was the brother of the 


. first respondent-first defendant. and that 
there is a deed evidencing such adoption 


executed and duly registered on 25-6- 
1938. On behalf of the respondents. the 
defence is that the adoption is untrue 
and the deed of adoption is a false and 
got up document. It is gmmecessary to 
refer to the other pleas and findings re- 
lative thereto as the same have not been . 
challenged before me. 

3. On behalf of the appellant. Sri 


V. Tarakaram the learned counsel. urg- 
ed two contentions. They are: 
1. That the approach of the court 


below was erroneous in that the issues 
regarding adoption, as framed. have cast 
a burden exclusively on the plaintiff: 


2. That the 
under Section 16 of 


presumption arising 
the Hindu Adop- 
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tions and Maintenance Act, 1956, here- 
Inafter referred to as the Act, is clearly 
attracted and the appellant should have 
been extended the benefit of the pre- 
sumption arising from the provisions 
thereof that the adoption has taken place 
= gan cad with the provisions 
of the A 


å, On behalf of ar respondents, 
Sri P. Ramachandra Rao. the learned 
advocate, submitted by way of reply +0 
the above contentions that the issues 
casting the burden on the appellant were 
clearly in accordance with law and it 
may be that the onus might later on 
shift to the respondents, On the second 
contention. his submission fs three fold: 
P That the contention is being raised for 

e first time and must. therefore, be 
EAA (2) that Section. 16 of the Act 
would not be applicable to a deed of 
adoption prior to the coming into force 
of the Act; and (3) that, in any event. 
the presumption is amply rebutted by 
the evidence on record, 


5. In elaboration of the second 
of his contentions, Sri Tarakaram sub- 
mitted that Section 16 of the Act enacts 
a rule of evidence and. therefore, be- 
fongs fo the realm of procedural Taw. 
In the absence of anything fo the con- 
_ trary in the statute itself it is retrospec- 
tive in effect and therefore, it cannot be 
postulated that it would apply only _ bo 
deeds executed subsequent to 
into force of the Act. His further argu- 
ment is that the fact that the appellant 
had failed to prove the factum of adop- 
tion as such could not be a ground fo 
hold that such a presumption stood re- 
butted. The point of the argument is 
that it was the duty of the respondents 
to have disproved the adoption once the 
deed of adoption. Exhibit 118, has been 
held to have been proved, by positive 
evidence, but not by merely placing re- 
lance on the failure of the appellant 
to establish his case of factum of adop- 
tion. In support of this submission he 
placed reliance on a decision of a learned 
Single Judge of the High Coury of Pun- 
fab and T in eo B wai 
vV. Ram Sarup, ILR (1968) 2 “Punt & Har 
231 and particularly on the following 
enunciation 0 g af page 237 of the 
above report © 


a There is no option left fo 
the Gas and it is bound to take the 
fact as proved. until evidence is siven 
to disprove it and the party interested 
in disproving it must produce such evi- 
dence if he can. The factum probandum 
was that ‘the adoption had been made 
in accordance with the provisions of this 
Act. The presumptive proof is sought 
fo be disproved by casting aspersions on 
the credibility of the oral evidence. Sup- 
posing that was successfully done, that 
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Sion arising 


A.L R- 
wil] only prove that the witnesses are 
not to be relied upon but that would 
not suffice fo disprove the presumption. 
it is true that the presumption 
ig a presumptio juris and ft is compe- 
tent to a party to show that the infer- 
ance was fallacious. It must be conced~ 
ad that Section 16 does not raise a pre- 
sumptio juris ef de jure when no evi- ~ 
jence to displace presumption is allow- 
2d to be given. In decreeing the suit, 
the trial Court has placed jits reliance 
upon certain circumstances.” 


G. By way of reply on behalf of 
the respondents, reliance is placed on the 
Division Bench decision of this Court in 
‘zovinda v. Chimabai, ATR 1968 Mys 309. 
Tt is further contended that the Tearned 


Sivil Judge. in appeal, has exhaustively 


ronsidered all the circumstances relevant 
So the proof of adoption and come fo 
“he conclusion that it had not been prov- 
2d although the deed of adoption has 
een held fo have been proved. He, 
“herefore. contended. that the presump- . 
under Section 16 of the Act, 


~elied on for the appellant. stood amply 
rebut 


7. i seems to me that neither of 
fhe contentions urged on behalf of the 
appellant should prevail. On the first 
ecntention. suffice fo refer fo an enun- 
ciation of the Supreme Goune in Debi 
Prasad v. Smt. Tribenj Devi, ATR 1970 
SC 1286. It fs: 


“The burden of proving satisfactori- 
fy that he was given by his na 
father and received by the adoptive 
father as his adoptive son is on “the 
elieged adopted son. But although the 
person who pleads that he had been 
edopted Ts bound to prove his title as 
edopted son, as a fact. yet from the Tong 
period (nearly 54 years in ‘his case) 
Curing which he had been received as 
én adopted son. every allowante for the 
ebsence of evidence fo prove such fact 
ts fo be favourably entertained.” 


8. On the second, it may be 
mentioned that the unito m Bas- 
ceo Bhardwai’s case, ILR (1968) 2 Punj 
& Har 231 somewhat supports the pro- 
Tosition of Sri Tar. t it is un- 
recessary fo examine the decision any 
further, for if seems fo me. that even 
assuming the . interpretation placed on 
Section 16 in the decision relied on by 

Sr? Tarakaram, has Taid down the law 
ae to my mind, it would not pre~ 
clude a party contesting such an adop- 
tion from relying on the circumstances 
available from the record. quite apart 
from the evidence of -witnesses adduced 
in support of the factum of adoption. in 
order to rebut the presumption. In the 
case on hand, the learned Civil Judge, 
though not approaching the case from 
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the point of view of Section 16 of the 
Act. has considered all such circum- 
. Stances in the case and has come to 
the conclusion that adoption had not 
taken place at all. In this view of the 
matter the presumption in question 
clearly stands rebutted. The learned Civil 
Judge, in doing so, has more or less con- 
formed to the principles enunciated in 
the decision of this court in Govinda’s 
case. In this view of the matter, I con- 
sider it unnecessary to consider the 
other legal contentions raised in the 
context of Section 16 of the Act. 

9. In the result, this appeal fails 
and is -dismissed. but in the circum- 
Stances, no costs. 

i Appeal dismissed. 
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First Appeal No. 50 of 1965 (With 
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sass Note:— (A) Aliyasanthana Law 
— A yajman of an Altyasanthana family 
is ordinarily: not accountable im respect 
of the monies. realised by him. (X-Ref*— 


Madras Aliyasanthana Act (9 of 1949), 


S. 28). (Para 6) 

Brief Note-— (A) If the junior 
members of the family want to claim 
accounts from the yajman in respect of 
the monies realised by him prior to in- 
stitution of the suit for partition they 
must plead and establish that he had 
misappropriated family funds. S, '28 of 
the Madras Aliyasanthana Act (9 of 
1949) has not made any change in this 


legal position. R. A. No. 128 of 1961, 
dated 12-7-1966 (Mys) and AIR 1945. 
Mad 93, Followed, (Para 6) 


Index Note:— (B) Precedent — Ear- 
lier decision .of Division Bench cannot be 
ignored by another Division Bench only 
On ground that certain aspects were not 
urged and hence not considered by ‘the 


earlier Bench. (Para 6) 
Index Note—— (©)  Aliyasanthana 
Law — Where a yajman has acquired 


property while he was a junior member 
it has to be treated as his separate pro- 
perty. AIR 1966 SC 411, Followed. 


(Para 8) 

Index Note— (D) Aliyasanthana 

Law — If a junior member of an aliya- 
santhana family acquires 


property the 
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persons who assert that it is a joint 
family property have to establish the 


same, (1966) 1 Mys LJ 57, Followed. 


(Para 10) 
Cases ‘Referred : Chronological Paras 
et 1966 SC 411 = (1966) 1 SCR 


4. S ene Nair v. Chain- 
nammu 8 
(1966) 1- "is La LJ 57, Kinhanna Alva m 


(1966) Regular Appeal No. 128 of 
1961, D/- 12-7-1966 (Mys.) Mu- 
dankila v. Appi l 6 

AIR 1947 Mad g7 = (1946) 2 Mad 
raed 175,-Thatha Amma v. Than- r 

a 

AIR Hos Mad 93 = (1945) 1 Mad 
LJ 7. Thachuni Nair v. Unni- 
appan Nair 6 

AIR 1926 Mad 643 = 23 Mad LW 
575, Ahmad v, Manba Mammad 
Kunhi 


ATR 1925 Mad 430 (2) = 47 Mad 
LJ - 695, dite Nambiar v. Se- 
kharan Nambia 8 
AIR 1918 Mad 1367 = 1917 Mad. 
WN 535. Dharnu Shetty v. De- 


jamma 8 
(1913) ILR 36 Mad ae = 21 Ind . 
Cas 211, Govinda v, Nani *8 


B. P. Holla, for Appellants; K. R. Ka- 
ranth and K. R. D. Karanth. for Res- 
pondents Nos. 1. 4 ond 5. 


VENKATARAMIAH, J.:— The re- 
Tationship between the plaintiffs and 
defendants 1 to 9 is set out in our order 
of reference to Full Bench dated Nov- 
ember 2, 1970. Defendants 10 to 12 are 
the alienees of certain items of property 
from defendant 1. Defendant 12 was 
given up in the suit on 20-12-1964. 


2. We shall briefly refer to cer- 
tain portions of the pleadings of the 
parties which are necessary for decid- 
ing the question that survives for consi- 
deration after the decision of Full 
Bench. Plaintiffs and defendants 1 to 9 
are members of Jain community govern- 
ed by Aliyasanthana Law. On the date 
of the suit the family consisted of only 
six members, the plaintiffs and defen- 
dants 1 to 3, Defendants 4 to. 9 were 
brought on record as the legal represen~ 
tatives of defendant 1° on his death 
during the pendency of the suit, The 
plaintiffs case was that the first defen- 
dant was the manager of the family 
from 1950 and that_all the items men- 
tioned in schedule ‘B’ consisting of im- 
movable properties and schedule ‘C’ con- 
sisting of movable. properties belonged 
to the family, They claimed that each of 
them was entitled to one sixth share in 
the family properties and that each of 
the defendants 1 to 3 was entitled to 
one sixth share in them. It was alleged 
that defendant 1 had a large amount of 


. properties. 
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cash amounting to Rs. 45, 000/~ belong- 
ing to the family and the said amount 
was shown as item 32 in -Plaint Sche- 
dule ‘C’. 

After the suit was instituted. two 
Commissioners were appointed ‘to make 
inventories of properties -in the four 
houses. namely. Sudi house. Padukodoo- 
rbidu house, Varnabettu house and 
Danasale house. P.W. 2 was appointed 
as commissioner to prepare the inven- 
tory of the movables in Pudikodoorbidu 
and Sodi houses and P.W, 5 was appoint- 
ed as the Commissioner for making an 
inventory in V arnabettu and Danasale 
Houses. Exhibit A-4 is the inventory 
prepared by P.W. 2 and Exhibit A-27 is 
the inventory prepared by P.W. 5. There 
fs no dispute that the movables men- 
tioned in those two inventories were 
found at the respective houses. Apart 
from saying that defendant 1 who was 
the manager of the family had been 
acting prejudicially to the family in 
selling away -valuable standing timber 
in the family properties and appropriat- 
fng their value for himself and his wife 
and children, no other allegation was 
made against defendant 1 in the plaint 
regarding his management of the family 
The plaintiffs specifically 
made a prayer in the plaint that defen- 
dant 1 should be called upon to render 
an account of the income of the family 
properties frorn the date of the suit till 
the plaintiffs were actually put in pos- 
session of their share (vide para 7 of 
the plaint). Defendant 1 in his written 
statement claimed that some of the 
plaint schedule properties, to which spe 
cific reference would be made at a later 
stage, belonged to him exclusively as 
they were his separate. properties and 
that the plaintiffs had no interest in 
them. He also pleaded that he had noft 
pot with him any cash belonging to the 
family. It was urged that the income 
which he was deriving from the family 
properties which were in his possession, 
was utilised by him for the mainten- 
ance of the members of the family and 
for defending a litigation which had been 
instituted by one Chandraraja Hegde 
against all the members of the family. 


With regard to the claim of the 
plaintiffs regarding the extent of ~ the 
shares they w2re entitled to in the 
family properties, it was pleaded that 
each of the plaintiff and defendants 1 to 
3 were entitled to only one-sixth share 
in three-fourths of the family proper- 
ties and that the remaining one-fourth 
of the family properties whicb belonged 
to Rathidevi Amma. his elder sister. de- 
volved on him under her Wil Exhibit 
B-2. It was also pleaded by defendants 
4 to 9 who were brought on-record as 
legal representatives of defendant 1 on 
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his death, that the share of defendant-1L 
in the family properties had been dis- 
paed of by him under a Will “Exhibit i 


3. At the outset it may be men= 
tioned that the question regarding the 
validity and binding nature of the will 
executed by Rathidevi Amma, Exhibit 
B-2. has been’ decided by the Full 
Bench, It has been held that the said 
will was ineffective since Rathidevi 
Amma had only a life interest in the 
properties which were the subject-mat- 
ter of the Will There is also no neces~ 
sity to deal with the will. made by de- 
fendant 1 in this suit since the plain- 
tiffs are not interested in that question. 
Hence, we do not express any opinion on 
the validity and binding nature of the 
said will and leave the said question 


“open to be decided in separate proceed- 


ings. 


4. The court below has. while 
passing the preliminary decree in this 
case, held tha: plaintiff 1 and defendant - 
9 have each one-fourth share; plaintiffs 2 - 
and 3 and defendant 3 have- each got 
one-eighth share: defendant 9 has got 
one-twelfth share; and defendants 5 to 
8 together have -got .one-twenty-fourth 
share in the family properties. The 
above finding is attacked by the legal 
representatives of defendant 1. Their 
case is that in all the family properties, 
plaintiffs 1 to 3 and defendants 1 to 3 
are entitled to one-sixth share each as 
stated in the plaint and the court below 
was wrong in determining their share as 
Stated above, It was argued that on the, 
death of Rathidevi Amma, the one- 
fourth share in the family properties to 
which she was entitled, devolved on all 
the members of the kutumba consisting 
of plaintiffs 1 to 3 and defendants 1 to 
3 in view of the provisions of Section 36 
(5) of the Madras Aliyasanthana Act 
(Madras Act IX of 1949) (hereinafter re- 
ferred to as the Act). and, therefore, on 
the date of the suit there being only 
six members ie. plaintiffs 1 to 3 and 
defendants 1 to 3 in the kutumba, all 
of them were entitled to one-sixth share 
in the properties of the kutumba in- 
cluding the share of Rathidevi Amma in 
which she had only a life interest. The 
above submission made on behalf of de- 
fendants 4 to 9 is not disputed by Sri 
K. R. Karanth, the learned counsel for 
the plaintiffs, We, therefore, hold that 
plaintiffs 1 to 3 and defendants 1 to 3 
are entitled to one-sixth share in the 
family properties, 


5. The next question relates to 
the movable properties of the family 
which are liable to be partitioned. The 
court below has held that the movables 
found in Sudi, Danasale and Varnabettu 
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houses are family properties. It was 
contended by the legal representatives 
of defendant 1 that the above finding 
Was liable to be set aside. They relied 
upon the evidence of defendant 9 who 
has been examined in this case as D.W. 
7 in support of their case. D.W. 7 has 
stated that Nemanna Hegde, elder bro- 
they of defendant 1. was the manager of 
the family tilt his death in 1949. Durinr 
his lifetime. his younger sister Rathi- 
devi Amma and defendant 1 had to in- 
Stitute proceedings against him for re- 
covering maintenance due to them from 
family properties and that Rathidevi 
Amma and defendant 1 left the family 
house which is known as ‘Sudi House’ 
fn the year 1922, Since then Rathidevi 
Amma was living in Karkal, In 1922 
defendant 1 moved out of the family 
house and started living at Gudde An- 
gadi Bandasali where he lived for about 
eight years along with his wife and 
‘ children. From there he moved to Padu- 
kudoor in. 1932 with all the movables 
belonging to him and stayed in  Padu- 
kudoorbidu House, 


In 1938 he shifted to Muniyal House. 
. En, 1950 defendant 1 shifted to Danasale 
house. After defendant 1 left Puduku- 
doorbidu house. defendant 9 was stay- 
fing there with his family, The wife of 
defendant 1 was residing from 1944 at 
WVarnabettu house. He further deposed 
that during the life time of Nemanna 
Hegde, certain properties yielding an 
income of 175 muras of rice and Ru- 
pees 75/-in cash, had been given to de- 
fendant 1 for his maintenance and that 
from out of the ‘said income he had ac- 
quired certain movables and immov- 
ables. The movables that were found in 
Padukudoorbidu house, Varnabettu house 
and Danasale house belonged exclusively 
to defendant 1. On the side of the plain- 
- tiff there is no specific evidence regard- 
ing the total extent of movables which 
belonged to the family apart from the 
two reports prepared by the Commis- 
sioners. namely, Exhibits A-4 and A~27. 
The reports of the Commissioner only 
stated that at the time of the inven- 
tory. the movables mentioned therein 
were found at the respective places, The 
question for consideration is whether the 
movables found fn all the four houses, 

namely, Sudi House, Padukudoorbidu 
House. Varnabetty House and Danasale 
House, should be treated as joint family 
properties. It is not disputed that Sudi 
house was originally the family house 
where Nemanna Hegde was living. It is 
mot the case of defendants 4 to 9 that 
defendant-1 kept any of his movables in 


that house. It is reasonable, therefore, to 7 


hold that the movables which were found 
at the time of. the inventory at Sudi 
house which are mentioned as items 1 to 


are family properties, 
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65 in Para 7 of Exhibit A-4 are family 
pronerities, On the same principle it has 
to be held that the movables found in 
Danasale house as recorded in Exhibit 
A-27 belong to the family, 


It is alleged in the plaint that even 
though Rathidevi Amma, the elder sister - 
of defendant 1, was the next seniormost 
member of the family alive at the time _ 
of the death of N emanna: Hegde, defen- ` 
dant-1 who was a junior member took 
over the management of the family pro- 
perties and functioned as manager. In 
Ext. A-24 which is a certified copy of the 
deposition of defendant 1 in O.S. No. 27 
of 1955 on the file of the Subordinate 
Judge, South Kanara, in Para 10 defen- 
dant 1 has admitted that he was the 
Manager of the entire kutumba proper- 
ties since 1950 and prior to that his 
brother Nemanna Hegde was the mana- 
ger. He has also stated that his elder 
Sister took properties yielding 100 muras 
of rice, 

It is, therefore, clear that from 1950 
onwards defendant-1 was the manager of 
the family and during that year he shift- 
ed to Danasale house. His wife admitted- 
ly was living at Varnabetty house away 
from and that defendant-9 and his 
wife and children were residing at Padu- 
kudoorbidu house. It is, therefore. clear 
that from 1950 defendant-1 was residing 

at Danasale house as manager of the 
family, In these circumstances, we are 
of the opinion that the movables found 
at Danasale house as per Exhibit A~-27 
should be held as family properties. We. 
therefore, hold that the furniture, i e., 
items 1 to 56 in para 5 of Exhibit A-27, 
copper vessels items 1 to 20. brass vessels 
items 1 to 13, bronze vessels items 1 to 
7, stainless steel vessels items 1 to 7, she 
buffalo and cow and other miscellane- 
ous items 1 to 22 found in Danasale house 
The above items 
are mentioned in part A of para-5 of 
Exhibit A-27. The movables that were 
found at the time of the inventory at 
Padukudoorbidu house and Varnabetty 
house, cannot be considered as family pro- 
perties because there is no evidence at 
all in support of the plaintiffs with re- 
gard to their claim, but on the other hand 
we have the evidence of defendant-9 
iar a supports the case of defendants 4 


6. The next contention urged by 
Sri B. P. Holla, the learned counsel for 
defendants 4 to 9. is that the court be- 
low was wrong in coming to the conclu- 
sion that defendant-1 had with him a 
sum of Rs 24,196/- belonging to the 
family on the date of suit and he was lia- 
ble to account for the same. In arriving 
at that conclusion; the court below has 
adopted a very curious reasoning. 
overlooked the fact that defendant-1 was 
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the manager of an Aliyasanthana family 
and that he was not ordinarily liable to 
render an account regarding the income 
of the family properties prior to the date 
of division unless there was proof regard- 
ing fraudulent misappropriation of the 
. family properties by him. As already 
mentioned, the only allegation that was 
made against defendant-1 in the plaint 
was that he was selling away timber be- 
longing to the family in order to utilise 
the proceeds for the benefits of his wife 
and children, In support of this part of 
the case, the plaintiffs examined P.W.T 
Jinaraja Poovani and P.W. 3 Jogappa 
Shetty. P.W.1T has stated that he had 
purchased in the year 1956 timber of the 
value of Rs. 8. 000/- from defendant-1 and 
that he ‘had paid on 29-4-1956 a sum 
of Rs. 6.000/- and on 16-5-1956 a sum of 
Rs, 2000/- ip respect of the said transac- 
tion. P.W. 3 kas stated that he had pur 
chased some timber and fire-wceod in or 
about the year 1955 from defendant-1 of 
the value of Isss than Rs. 1,000-. Apart 
from the evidence of P.Ws. I and 3 there 
is no other evidence in this case adduced 
on behalf of the plaintiffs to show that de= 
fendant-1 had misappropriated any 


monies belonging to the family. 


Dealing with the lability of an Yaj- 
man of an Aliyasanthana family to ren- 
der an account regarding the amounts re- 
alised by him prior to the date of divi- 
sion, a Division Bench of this Court con- 
sisting of Hombe Gowda. ©. J. and Hegde 
J.. (as he then was), has observed as fol- 
lows in Mudankila v. Appi, Regular 
‘Appeal No. 128 of 1961 decided on 12-7- 
‘1966 (Mys)*— 


“Now coming to the plaint ‘C’ Sche- 
dule properties, the first item mentioned 
therein was realised in the year 1955 and 
the second item was realised in 1944 as 
could be gathered from Exhibit B-31. The 
fact that those items were realised by 
the first defendant several years prior 
to the institution of the suit is not suf- 
ficient for concluding that those moneys 
are available for partition. A yaiman of 
an Aliyasanthana family is ordinarily 
not accountable in respect of the monies 


realised by hirna. If the junior members . 


of the family warft to claim accounts from 
the yaiman, they must plead and esta- 
blish that he kad misappropriated family 
funds. A mere mis-spending of the 
family moneys would not subject the 
yajman of the family to accounting in 
respect of the moneys realised. The 
plaintiffs have not pleaded that the 
money in question has been misappro- 
priated by the yajman. They have fur- 
ther not proved that those sums are now 
available for partition.’ The first de- 
fendant pleads that those moneys are not 
available as he has spent them away. 
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Whether the spending In question was 
proper or not, the fact remains that the 
moneys in question are not proved to be 
in existence and therefore they are not 
available for partition. Under these cfr- 
cumstances, the moneys mentioned in 
plaint ‘C’ Schedule could not have been 
included as family assets available for 
partition.” ; 

The case of the plaintiffs in the pre- 
sent case is in no way different from the 
case which was considered in Regular 
Appeal No. 128 of 1961 (Mys). Sri K.R. 
Karanth urged that the above decision 
should not be followed by us because in 
the said decision there was no reference 
to the provisions of Section 28 of the Act, 
which reads as follows*— 

"28 (1) The Yaiman shall keep frue 
and correct accounts of the Income and 
expenditure of the kutumba; and every 
major member of the kutumba shall 
have the right to inspect the accounts of - 
each fasli year at the kutumba house at 
any time in the months of August and 
September in the immediately succeeding 
fasli year, and also to take copies of. ov 
extracts from. such accounts: 

Provided that nothing contained in. 
this sub-section shall apply to any ku- 
tumba, the gross income of which from 
all sources, In any one year. does not ex- 
ceed three thousand rupees, 

(2) If the accounts are not made 
available for inspection as provided for 
in sub-section (1), the Civil Court of the 
lowest grade having original jurisdiction 
over the place where the whole or any 
part of the immovable property of the 
kutumba is situated or where the Yaiman 
resides may. on application by any major 
member of the kutumba and after notice 
to the yaiman pass an order causing the 
account to be produced in Court and al- 
lowing such member to inspect and also 
to take copies of, or extracts from. such © 


accounts, 


(3) Whoever knowingly disobeys an 


order of the Court under sub-section (2) 


shall be punishable with imprisonment: 
which may extend to three months. or 
with fme which may extend to five 
hundred rupees, or with both: 

Provided that no Court shall take 
cognisance of an offence punishable 
under this sub-section, except on the 
complaint in writing of the Court whose 
order has been disobeyed or of some 
other Court to which such Court is sub- 
ordinate.” 

We cannot agree with Sri Karanth 
for two reasons. (i) a decision of a Divi- 
Sion Bench of a Court cannot be ignored 
by another Division Bench only on the 
ground that the earlier decision of the 
Division Bench had not taken into ac- 
count certain aspects of the case, which 
were not urged before it. and (ii) we are 
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not inclined even after hearing Sri 


Karanth on those aspects of the case, to 


disagree with the view expressed in Re- 
gular Appeal No. 128 of 1961. What all 
is stated in Section 28 of the Act is that 
the yajman of a family should maintain 
true and correct accounts and the junior 
members of the family are entitled to 
ask for them and when they are not fur- 
nished to approach the Court as provid- 
ed in Section 28 (2). The said section 
does not impose any other liability or 
responsibility on the yajman which was 
not there before the Act was passed. 
Section 39 of the Act states that nothing 
contained in the Act shall be deemed to 
affect any rule of Aliyasanthana Law 
custom or pee except to the extent ex- 
pressly laid down in this Act. The true 
legal position with regard to the labi- 
lity of an Yajman to render account is 
as has been explained by this Court in 
Regular Appeal No. 128 of 1961 (Mys). 

In Section 28 of the Act. as already 
stated, there is no provision which com- 
pels us fo take a different view of the 
matter. The above view receives sup- 
port from a decision of the Madras High 
Court in Thachunni Nair v. Unniappan 
Nair, ATR 1945 Mad 93. in which their 
Lordships of the Madras High Court were 
concerned with a case arising under the 
Madras Marumakattayyam Act (22 of 
` (1933). Section 32 of that Act reads :— 


“The Karnavan shall keep true and 
correct accounts of the Income and ex- 
penditure of the tarwad. The accounts 
of each year shall be available for ins- 
pection at the tarwad house by the major 
anandravans once in a year throughout 
the month of Kanni following such year 
and any such anandravan may take 
copies of. or extracts from. such ac- 
counts.” 


It is true that in the Marumakka- 
tayyam Act there is no provision similar 
to sub-sections (2) and (3) of Section 28 
of the Act. ‘But we find in that Act also 
a provision corresponding to Section 39 
of the Act in Section 50 which reads as 
Follows :—~ 

“Nothing contained in this Act shall 
be deemed to affect any rule of Marumak- 
kattayyam Law. custom oor usage. ex- 
cept to the extent expressly laid down 
in this Act.” 

Leach C. J., dealing with Sections 32 
and 50 of the Marumakattayam Act ob- 
served as follows :— 


“Therefore before the Act was pass- 
ed this suit would not have been main- 
fainable. even in so far as it directed the 
production into Court of the accounts. 
As we. have indicated ït is accepted that 
the section permits a suit to be filed by 
a junior member requiring the karnavan 
to produce the accounts into Court if he 
has failed to make them available for ins- 
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pection at the tarwad house: but this 
does not mean that a suit for accounts 
It merely contemplates the 
keeping of correct accounts and the pro- 
duction of them for inspection. Sec 50 
puts it beyond all doubt that the custo- 
mary law is not altered except to the 
exent of the express provisions in the 
Act, The customary law did not permit - 
of a suit for accounts against the karna- 
van, and to hold that Section 32 contem- 
Plates such a suit would be doing grave 
violence to its wording. The section. of 
course. leaves untouched the right of a 
Junior member to bring a suit to compel 
the karnavan to make good any loss 
caused to the estate by reason of his mis- 
feasance or fraud and the right to sue 
for his removal on the ground of neg- 
lect of his duties or abuse of his 
powers.” 

We. therefore, hold that the law re- 
garding the liability of an yaiman of an 
aliyasanthana family to render account 
regarding his dealings prior to the date 
of division has not undergone any change 
on the enactment of Section 28 of thel 
The Court below arrived at. the 
figure of Rs. 24.196/- as being available 
for partition or as the amount in respect 
of which defendant 1 was liable to ren- 


der account .by deducting from the ap- 


proximate income the family properties 
might have yielded from 1950. the pro- 
bable amount spent by defendant 1 for 
the maintenance of the family during 
that period. This is hardly the method 
that should be followed by Courts to 
determine the liability of a manager re- 
garding his dealings prior to the date 
of division. The Court below has not 
given any finding that there was any 
fraudulent misappropriation of the family 
funds by defendant 1 nor has it found 
that amy cash belonging to the family 
was proved to be in existence at the 
time when the division of status took 
place. In.these circumstances. the Court 
below should have rejected the claim of 
the plaintiffs for accounts in respect of 
the period prior to the date on which 
the division of status’ took place. We, 
therefore, hold that the decision of the 
Court below to that extent is liable to 
be set aside. 

: We shall now* proceed to con- 
sider the cross-objections filed by the 
plaintiffs. It may be mentioned here 
that the Court below has held that six- 
teen items of property included in the 
plaint schedule were separate properties 
of defendant 1 and that they were not 
liable for partition. The plaintiffs have 
filed cross-objections against the said 
finding. But at the time of the hearing 
of this appeal, the plaintiffs confined 
their case in respect of only the follow- 

ne items, namely. survey numbers 136/1. 
54/1, 107/1 and 107/2 of Shirlal village, 
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93/3 and 96/1 of Padukudoor village and 
65/12. 65/14 and 277/3B of Kantavar vil- 


Idge. Sri Karanth relied upon Ext. A-8 í 


which is an extract of patta No. 12 of 
Shirla] village to show that S. Nos. 136/1, 
54/1. 107/1 and 107/2 were family pro- 
perties. He pointed out that all these 
four items bad been included in the said 
. patta which stood in the name of Nem- 
anna Hegde and that along with other 
items belonging to the family. these 
items also were transferred to the name 
of Rathidevi Amma by the revenue au- 
thorities as per K. R. No. 270/59 dated 
11-6-1950 and that the said items were 
within a few days thereafter ie, on 
17-6-1950 had been taken out of patta 
No. 12 and included in patta No. 50 con- 
sisting of the exclusive properties of de- 
fendant 1. It was argued that since 
these four items of properties were m 
patta No. 12 which originally stood in 
the name of Nemanna Hegde, the previ- 
ous manager. they. should be considered 
as . family properties notwithstanding 
their transfer to patta No. 50 on 17-6- 
1950. Sri Holla urged that these items 
were the separate properties of Nemanna 
Hegde and that in the previous proceed- 
ings which had been filed against the 
family they had been shown as the sepa- 
tate properties of defendant 1. He re- 


Hed upon Exhibit B-70, a security bond 


which had -been executed by defendant 1, 
in which they had been shown as his sepa- 
rate properties. He next relied upon 
Exhibits P-65 and P-66 under which the 
lands bearing S. Nos. 54/1 and 136/1 res- 
pectively had been granted in favour of 
Nemanns Hegde in or about the y 
1915-16. . 

g. The fact that in the previous 
proceedings these four items were not 
shown as family properties cannot be 
considered to be of any materiality at 

In the said suit all the parties to 
this suit were only defendants and the 
suit was ultimately dismissed. .Any find- 
Ing in that suit cannot be considered as 
res judicata. The statement made by 
defendant 1 in Exhibit B-70, the secu- 
Tity bond. that the said properties be- 
longed to him also cannot be used against 
the plaintiff because that was a state- 
ment made by defendant 1 in his own fav- 
our. But the submission made by Sri 
B. P. Holla on. the basis of Exhibits P-65 
and P-66 -relating to S. Nos. 54/1 and 
136/1 however appears to be well found- 
ed. In 1915-16 Nemanna Hegde was a 
junior member of the family as he was 
not the yajman, The presumptions of law 
that are ordinarily raised in the case of 
the properties belonging to Marumak- 
kathayam tarwad are set out in Achu»~ 
than Nair v. Chainnammu Amma AIR 
1966 SC 411. The same principles are ap- 
plicable to the properties of a kutumbea 
under Aliyasanthana. Law. The relevant 


portion of the said decision reads as fols 
lows *— ; 


“Courts have recognised the differs 
ence between a joint Hindu family 
under the Hindu Law and a tarwad 
under the Marumakathayam Law-.in the 
context of acquisition of properties and - 
have adopted diferent principles for as- 
certaining whether a. property acquired 


in the name of a member of a family is 


a joint family property or the self ac» 
quired property of the said member, 
Under Hindu law. when a property 
stands in the mame. of a member of a 
joint family it is Incumbent upon those 
asserting that it is a joint family pros 
perty to establish it. When it is proved 
or admitted that a family possessed suff+ 
cient nucleus with the aid of which the 
member might have made the. acquisi- 
tion. the law raises a presumption that 
it is a joint family property and _ the 
onus is shifted to the individual member 
to establish that the property was acquire 
ed by him without the aid of the said 
nucleus. This is a well settled. proposi» 
tion of law. But the said principle has 
not been accepted or applied to acquisi« 
tion of properties in the name of q junior 
member of a tarwad (anandravan). It 
was held that there was no presumption 
either way; and that the question had 
to be decided on the facts of each case} 
See Govinda v. Nani, (1913) ILR 36 Mad 
304; Dharnu Shetty v. Dejamma. AIR 1918 
Mad 1367; Ahmad v. Manha Mammad 
Kunhi. AIR 1926 Mad 643; and Thatha 
Amma v. Thankappa, AIR 1947 Mad 
137. But it is settled law that if a pno- 
perty is acquired In the name of the kar- 
navan. there is a strong presumption 
that it is a tarwad property and that 
the presumption must hoid good unless 
and until it is rebutted by acceptable 
evidence; See Chathu Nambiar v. Sekha- 
ran Nambiar. AIR 1925 Mad 430 (2); AIB 
1926 Mad 643 and AIR 1947 Mad 137.” 


From the foregoing it is clear that 
any acquisition made by Nemanna Hegde 
at a time when he was a junior member 
must be held to be his separate property 
unless there is any evidence to the con- 
trary. It may be that the time when he 
also became manager of the family. these 
two items were included in his patta. It 
is not the case of the plaintiffs that these 
two items which were originality separate 
properties became joint properties by 
reason of their having been thrown into 
the family hotchpot by Nemanna Hegde, 
We, therefore. hold that survey numbers 
136/1 and 54/1 belong excusively to 
Nemanna Hegde and on his death by rea- 
son of the provisions of the Jain Succes- 
sion Act (Madras Act III of 1929), these 
properties devolved of his heir defen 
dant 1. But with regard to S. Nos. 107/L 
and 107/2 whch were also in patta No, 12 
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Exhibit A-8 consisting of other family 
properties, there is no evidence regard- 
ing the date of their acquisition by Nem- 
anna Hegde. Nemanna Hegde was ad- 
mittedly the manager of the family from 
1921 to 1949. Appiying the rule enun= 
ciated by the Supreme Court in the above 
decision in the absence of evidence re~ 
garding the date on which they were ac- 
quired. we hold that they are family pro~ 
perties as they had been included in the 
patta of the family. 


9. -We shall now turn to S. Nos. 
93/3 and 96/1 of Padukudoor village. It 
is stated that they were acquired by de~- 
fendant 1 on 10-5-1954 and 24-4-1956 
after defendant 1 became the manager of 
the family. Defendant 1 was in posses- 

ion of a iarge number of family proper- 

ties vielding substantial income with 
which it was possible for him to acquire 
these two bits of land. In the circum 
stances. as held by the Supreme Court 
these items must be held as family pro~ 
perties because there is no evidence re- 
butting the presumption that arises — in 
respect of properties acquired by a 
manager. 


10. The three other items of pro- 
perty in respect of which the plaintiffs 
have made a claim are those situated in 
Kantavar village bearing S. Nos, 65/12, 
65/14, and 277/3B. The case of the de- 
fendant~1 in regard to lands bearing S. 
Nos. 65/12 and 65/14 is that the said 
items of property had been originally 
held on mulgenj by his sister Padmavathi 
and that on her death as her successor 
under the Jain Succession Act, he be- 
came entitled to the said right. P. W. 4 
who has been examined on behalf of 
the plaintiffs is the tenant of those pro- 
perties. He has stated that his elder 
brother had taken those lands on lease 
and that till his death, his elder brother 
and he were cultivating the same under 
Padmavathi. the elder sister of defen« 
dant 1 and that after the death of Pad- 
mavathi, they were paying rent to de= 
fendant 1. These transactions relate to 
a period prior to the date on which de- 
fendant 1 became the manager of the 
family. We. therefore. hold that the mul- 
geni right in these two lands- bearing 
S. Nos, 65/12 and 65/14 of Kantavay vil- 
lage is the separate property of defen- 
dant 1. The land bearing S, No. 277/3B 
of Kantavar village was taken by defen- 
dant 1 on dharkasth under Exhibit B-39 
dated 28-2-1937 when he was still a 
junior member of the family. It should 
be mentioned here that during the life~ 
time of Nemanna Hegde the relationship 
between Nemarina Hegde and defendant 1 
was not at all cordial and that some 
items of property had been entrusted to 
defendant 1 for being enjoyed. for his 
maintenance and even if it is held that 
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some of the items of property which 
were acquired by defendant 1 were ac- 
quired from out of the savings that he 
made from out of the income that he 
derived from the properties that were 
given for his maintenance. such proper- 
ties cannot be considered as family. 
properties. We, therefore, hold that the 
land bearing S. No. 277/3B of Kantavar 
village belongs ta defendant 1. Sri 
Karanth argued that S. No. 277/3B must 
have been acquired from out of the in- 
come that defendant 1 derived from the 
income from the properties that were al- 
lotted to him by Nemanna Hegde during 
his lifetime, and, therefore, that must be 
held to be family property. We are not 
in agreement with the above submission 
In view of the decision in Kinhanna Alva 
v. K. T. Alva, (1966) 1 Mys LJ 57, in 
which a similar contention was negatived 
by this Court. 

11. Sri K. R. Karanth did nof 
contest the finding of the Court below 
holding „that S. Nos. 167/1. 176/3. 60/1, 
60/2. 603A, 60/4C, 60/7A and 60/14 of 
Shirlal village, S. Nos. 285/1. 285/2, 322/1, 
322/2 and 582/1 of Karkal Kasaba village 
are not available for partition. 

12. In the result, in substitution 
of the decree passed by the Court below 
we make the following preliminary de- 
cree :— 


(1) Plaintiffs 1 to 3 and defendants 1 
to 3 are each entitled to one-sixth share 
In the family properties described in 
Schedule ‘B’ except lands bearing Survey 
Nos, 126/1, 54/1, 167/1. 176/3. 60/1, 60/2, 
60/3A. 60/4C, 60/7A and 60/14 of Shirlal 
village, S. Nos. 65/12, 65/14 and 277/3B of 
Kantavar village and S. Nos. 285/1. 285/2, 
322/1. 322/2 and 582/1 of Karkal Kasaba 
village. 

(2) Plaintiffs 1 to 3 and defendants I 
to 3 are entitled to one-sixth share each 
in the movables that were found in Sudi 
house and Danasale house :— 


(3) The suit in respect of movables 
found in Varnabetty and Padukudoorbidu 
houses is dismissed; 

(4) The parties are directed to ren- 
der aczounts with regard to the income 
of family properties in their possession 
from the date of suit under. Order XX, 
Dr 18 of the Code @f Civil Procedure; 
an 


(5: The costs of the suit in the lower 


- Court and of the appeal in this Court 


shall come out of the estate. 


13. The Court below will now 
proceed to pass a final decree in. accord- 
ance with law. l l 
, 14. The appeal and cross-objet- 
tions are accordingly disposed of. 

Order accordingly. 
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B. VENKATASWAMI. J. 


Mahadevamma and another. Appel- 
lants v. M. Nanjappa Setty and others. 
Respondents. 


Second Appeal No. 159 of 1968. D/- 
98-9-1972 against decree of Civil Judge 
of Chickmagalur. D/- 4-11-1968. 


Index WNote*— (A) Easements Act, 
Section 15 — Right of way — User as of 
right — Can be presumed from long and 
consistent user. 


Brief Note -~~ (A) Right of way over 
another’s land cannot be claimed unless 
that right is shown to have been exercis- 
ed as of right for the statutory period. 
Long and consistent user gives rise to a 
presumption thet such user had been as 
of right. AIR 1938 Cal 202 and AIR 1967 
Mad 164. Relied on. (Paras 15. 17) 


Cases Referred: Chronological Paras 


AIR 1967 Mad 164 = (1968) 1 Mad 
LJ 110, Chidambara Thevar v. 
Vedayya Thevar 15 
AIR 1951 Madh Bha 89. Phool- 
chand Narayandas v. Murarilal 
Nathulal 7 
AIR 1938 Cal 202 = 66 Cal LJ 270, 
Harisadhan De v. Radhika Pro- 
sad Pandit 15 


V. Tarakaram, for Appellants: D., S. 
Lingappa. for Respondent No. 1. 


JUDGMENT :— This Appeal. by de- 
fendants 1 and 2 în O. S. No. 431 of 1964 
on the file of the Munsiff at Chick- 
magalur. is directed against an affirming 
judgment by the Civil Judge. Chickma- 
galur. made in R. A. No. 15/1968. 


2. The suit by respondents 1 to 10 
fs for a declaration of their right of way 
Over a mamool path-way of the width of 
20’ leading from Dasankatte to Bhairinagiri 
road, commencing at S. No. 103 and pass- 
ing through S. No. 103/2 belonging to 
the appellants (defendants 1 and 2). and 
S. Nos, 110. 108, 107 and 112, belonging 
to respondents i to 10. of Arasinkunppe 
village of Chickmagalur Taluk. and for 
permanent and mandatory injunctions. 
Their case hab been. to say the least, im- 
precise. and has been put on almost on 
all the grounds available to them in law. 
i, e. public right of way, customary ease- 
ment. easementary right of way under 
Section 15 of the Easements Act and ease- 
ment of necessity. 

3. The case on behalf of the ap- 
pellants {defendants 1 and 2) is ore of 
denial] of such rights. It is also specif- 
cally averred that the road or path-way 
in question was not being used by any- 
one, including the respondents. and that 
there wes a separate ‘mamool’ path-way, 
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which also passed on S. No. 103, and 
that was the one which was being used 
by them. The other allegations relate to 
tha influence exercised by the wife of 
one of the plaintiffs. as a member of the 
Taluk Board. and the acts of the local 
authorities concerned in trying to repair 
the path-way thus interfering with the 
possession and enjoyment of the land 
by them. 

4. The trīal Court decreed the 
suit in the following terms: 

“After contest and by judgment. it is 
orcered and decreed declaring that the 
plaintiffs have a right of way. i.e. a 
path about twenty feet wide leading from 
Dasanakatte Bhairangiri Read and com- 
mencing in S. No. 103 and passing 
through S. No. 103/2 of the defendants 
and S. Nos. 110. 108, 107 and going to 
S. No. 112 of the plaintiffs, Arasinguppe 
village. ` Kasaba Hobli, Chickmagalur 
Taluk, and for a permanent injunction 
restraining the defendants from obstruct- 
ing the plaintiffs by using this road 
either themselves or through their ser- 
vants. coolies or others and interfering 
wita or obstructing the said way in any 
manner or use the same as above; and 
for a mandatory injunction directing the 
defendants 1 and 2 to remove the tree, 
plants, barbed wire, thorns or other ob- 
striction put in the suit “path, within 
three months and if they fail to do so to 
have the same removed at their expenses 
by she plaintiffs. with costs.” 

5 In appeal, which also was by 
the present appellants. the learned Civil 
Judze. upheld the findings of the Court 
below and affirmed the said judgment 
and decree. Hence. this appeal. 


§. On behalf of the appellants the 
follcwing contentions were urged by Sri 
V. Tarakaram. the learned counsel: . 


1. That the ‘earned Civil Judge was 
in eror in thinking that there was an 
adm‘ssion in the written statement of the 
appellants. in effect admitting the exist- 
ence of suit path-way on S. No. 103. be- 
longing to them: 

2. That the path-way in question 
has not been delimited by a-sketch or 
measurements thus leaving the matter of 
o tion of the path-way in doubt; 
an 

<. that the most essential ingredient 
necessary to establish a right of way as 
an ecsement, namely user ‘as of right’ 
Over the statutory period, has not been 
kept in view by the learned Civil Judge 
and the same has not been specifically 
found to have been established. 

7 On behalf of the contesting res- 
pondents. Sri D. S, Lingappa, the learned 
Advocate, submitted by way of reply 
on th2 first point that the admission was 
In fact true and the same could be 
gathered from several portions of the 
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pleadings as also from the evidence of 
one of the defendants. examined as 
D. W. 2. On the second, his argument 1s 
that the decree in question has not left 
the matter in doubt. Moreover, it is clear 
from the evidence on record. that the 


path-way in question extends beyond $.. 


No. 103. and therefore, all that remains 
to be done is to link up the said road 
with Tarikere Chikmagalur road over the 
lands of the appellants. the last 
question, it is submitted that user with- 
out any one’s permission has been estab- 
lished by abundant evidence adduced on 
behalf of the plaintiffs and the same has 
remained unchallenged. | 
on the decision in Phoolchand Narayandas 
v. Murarilal Nathulal, (AIR 1951 Madh 
Bha 89) in support of a view that a 
user of the right of way Taises a pre ~ 
tion in favour of the plaintiff that the 
enjoyment (right of way) has been as of 
right.” l l 
8. I am clearly of the view that 
the contention of the appellants have to 
- fail : 
9 On the first two contentions, I 
am in agreement with the submissions 
made on behalf of the respondents. On a 


fair reading of the written statement of 


the appellants. it seems to be clear that 
the existence of the path-way has been 
admitted in more than one portion of it, 
expressly as well as by implication. 
Moreover. D.W. 2 one of the appellants 
herself has stated in her evidence like 


‘the road branching off from Chik- 
magalur Tarikere road goes towards vil 
lages Bhairangiri and Subanatotu along- 
side my lands. No road branches off from 
this road runs on my land j 

10.. It is no doubt true that it is 
not clear from the above that there was 
any admission that the road was running 
on her land. But in’ the further evi- 
dence of this witness there is a statement 
to this effect: _ os 

a AET The road running to Bhiran- 
giri passes through my land. I have 
lands on either side of the road and I 
have built a coolie line on the eastern 
sides of the road going to Bhirangirvi...... y 


11. I am not. therefore, persuaded 
to accede to the argument that the judg- 
ment in appeal had been vitiated on ac- 
count of any error in this regard. 

12. The second contention is 
equally untenable. Once there is a road 
beyond the land of the appellants and 
the same merely requires to be connected 
to Chikmagalur Tarikere Road over the 
land of the appellants, there cannot þe 
any difficulty in fixing the width and 
alisnment of the portion of it passing 
over the land of the appellants. In this 
context. it may be noticed that the 
learned Munsiff who made a local inspec- 
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tion of the road in question has observed 
that the width of the road was about 18 ft. 
and that such road did not appear to be 
a new one. On this question reliance 
was placed on certain observations in 
R. S. A, No. 551 of 1969. which runs thus: 
“Before concluding’ the judgment. I 
must observe one fact about the conduct 
of a suit to establish a right of way over 
the land of another. The plaintiff has 
annexed to his plaint a rough sketch of 
the alleged way. He did not take out a 
commission to hold a local inspection 
and prepare a plan of the suit locality, 
the alleged way claimed by the plaintiff 
and also the way alleged to exist according 
to the village plan by the defendants. If 
a plan had been prepared after local ins- 
pection held in the presence of the pare 
ties, and evidence had been led with re- 
ference to such a plan, a proper conclu- 
Sion could have been arrived at. With- 
out such a plan, I fail to see as to how 
the Court could have granted a decree 
on the basis of a rough sketch. This is 
not the way as to how a suit of this 
nature should be proceeded with.” — 


13. It seems to me that these ob- 
servations have reference to the facts of 
that case wherein reliance was placed on 
a rough sketch to establish a right of 
way. without measurements and sketch 
taken and prepared by a Commissioner. 
But in the instant case. as pointed out 
earlier. no difficulty arises. The width of 
the path-way is known and the same has 
to be merely connected with the road 
beyond by removal of the fence, which 
according to the Munsiff. is a new one. 
The Court which inspected the land and © 
passed the decree has felt no difficulty 
about it. Hence, the observations in ques+ 
tion are not of much assistance to the ap- 
Ea Hence, this contention also has 


14. The last contention relates to 
right. The 
contention on behalf of the appellants is 


that the learned Civil Judge has not re- 


corded any finding in this regard and 


there is also no evidence in support of 
such user adduced on behalf of the res- 
pondents. I cannot also accede to this 
submission. 

15. It is no doubt true that in our 
country to establish a right of way over 
another’s land. such right must be shown 
to have been exercised ‘as of right’ over 
the statutory period and in the absence 
of evidence as to such user, as a matter 
of law. no such right could be claimed. 
That such is the true legal position can 
be gathered from the decisions cited on 
behalf of the appellants. They are? 
Harisadhan De v. Radhika Prosad Pandit 
(AIR 1938 Cal 292) and Chidambara 
Thevar v. Vedayya Thevar. (AIR 1967 
Mad 164). 


_ 


of the appeal. 
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16. The learned Counsel for the 
appellants is only partly right in his 
contention that the learned Civil Judge 
has not adverted to this question. It is 
seen from the judgment, the learned Ap- 
pellate Judge had kept in view the in- 
predients necessary for the establishment 
of a right of way aS an easement and in 
fact has referred to the element of user 
‘as of right’. But in the course of the 
discussion and recording a finding there- 
on, there has been no reference to the 
evidence in regard to it, nor has there 

een any specilic conclusion On the 
other hand, the conclusion of the learned 
Civil Judge as to the right of way is, it 
seems to me. of an omnibus nature. But 
on this account, I do not consider it 
necessary’ to remit the case to the first 
appellate Court for a fresh consideration 
I. therefore. propose to 
refer briefly to the evidence, bearing on 
this aspect of the case. 


17. At the outset, it mav be men- 
toned that the user in question has been 
for a period of over 20 years and any- 
where upto 50 years, has been spoken to 
by almost all the witnesses for the res- 
Pondents and the same has not been 
Bra enged sericusly in the cross-exami- 
nation on behalf of the appellants. Be- 
fore me also no serious argument worth 
the name has been addressed on that as- 
pect of the case. Moreover, on going 
through the evidence, I am satisfied 
that the conclusion in this regard 
does not cal] for any interference. In re- 
gard to the case relating to user ‘as of 
right’, it is to be seen from the evidence 
that several witnesses have spoken to 
the fact of such user. without permission 
of any one. It is also relevant to remem- 
ber that the road or path-way was in 
existence for several decades past would 
not admit of any doubt. It seems to me, 
therefore, to be implicit, in the use of 
such road, that it was being so used ‘as 
of right’. Lastly, long and consistent 
user would also give rise to a presump- 
tion that such user had been as of right. 
I am, therefore, of the view that this 
contention should also fail. 


18. In the result. this appeal fails 
and is dismissed, , but in the circum- 


stances no costs, 
Appeal dismissed. 
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AIR 1972 Pat 314 = C. W. J. C. 
V. S. MALIMATH AND S. R. RANGE 
GOWDA, JJ. 

M/s. Radio House and others. Peti- 
tioners v. The Union of India and others, 
Respondents, 

Writ Petns. Nos. 1066. 1739, 1742 of 
1969 and 4377 of 1970, D/- 20-7-1972. 

Index Note:— (A) Emergency Risks 


(Goods) Insurance Act (1962), S. 8 (1) — 


Action under can be taken after expiry 
of Act for offence committed when Act 
was in force. 


Brief Note: (A) Where some pro- 
vision is made in a temporary statute, 
applying Section 6 of the General Caluses 
Act. legal proceedings can be instituted 
even after the expiry of the temporary 
Act in respect of offence committed dur- 
ing the force period of the Act, Sub- 
section (3) of Section 1 of the Act in 
terms makes Section 6 of the General 
Clauses Act applicable. AIR 1970 SC 
494, Followed; ATR 1971 Mad 442, Dis- 
sented from. (Paras 14. 15) 
Cases Referred’ Chronological Paras 


AIR 1972 Pat 314 = C. W. J. C. 
No, 1149 of 1969, D/- 17-2-1972, 
Eastern Bihar Divisional Cham- 
ber of Commerce and Industry 
v. Chief Enforcement Officer 

1971 All LJ 231 = W., P. No. 2261 
of 1970, D/- 16-12-1970, Raia 
Ram Om Prakash v. Union of 
India 

AIR 1971 Andh Pra 145 = (1970) 
2 Andh WR 196 = 1971 Lab JC 
651, Union of India v. Tham- 
manna Sitaramanjaneyulu 

AIR 1971 Mad 442 = 84 Mad LW 
389. Stoneware Pipes Madras 
Ltd. v, Union of India 

AIR 1970 SC 494 = (1970) 1 SCR 
658, Rayal Corpn. Ltd. v. Direc- 
tor of Enforcement, New Delhi 

AIR 1962 SC 1281, R. C. Jall Parsi 
v. Union of India 

ATR 1951 Sc 301 = 1951 SCR 621. 
©. Krishnan v. State of Madras 

AIR 1947 FC 38 = 1947 FLJ 71, 
J. K. Gas Plant Manufacturing 
Co. Lid. v. Emperor 15 


K. R. D. Karenth for K. S. Savanur, 
in W. P. Nos. 1066/69. 4377/70 and K- 
Srinivasan in other two Petns.. for Peti- 
tioners; B. Ramachandra Rao, Senior 
Standing Counsel, Central Govt.. for Res- 
pondents. 

MALIMATH, 
questions of law 
these four cases. 
together. 


T6 
16 


16 
17? 


15.17 
19 
12 


J.i—- AS common 
are involved in all 
the same were heard 


2. Writ Petition No, 1066 of 1969 
is by M/s. Radio House, Bangalore, who 
has prayed for quashing of the order 
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passed by the Chief Enforcement Officer, 
bearing No, 5/69 dated 29th January, 1969 
under Section 8 (1) of the: Emergency 
Risks (Goods) Insurance Act,'1962 (here- 
fnafter referred to as the Act), requiring 
the petitioner to pay a sum of Rs, 2,212/-, 
on the ground that the petitioner has 
evaded payment of premium during the 
period when the Act was in force. 


3. Writ Petition No. 1739 of 1969 
fs by Kullappa Spinning Mills, Chitra- 
durga. in which the petitioner has chal- 
lenged the notice dated 26th April, 1969, 
issued by the Enforcement Officer under 
Section 8 of the Act, requiring the peti- 
tioner to pay a sum of Rs, 25,499/. on 
the ground that the petitioner has evad- 
ed payment of premium money during 
the period when the Act was in force and 
that if the petitioner has objections to 
the ascertainment made, to submit his 
objections for consideration. 

4, Writ Petition No. 1742 of 1969 
is also by Kullappa Spinning Mills 
Chitradurga, in which the petitioner has 
challenged the notice dated 26th April, 
1969 issued by the Enforcement Officer 
under Section 8 (1) of the Act, requiring 
the petitioner to pay a sum of Rs. 4,330/-, 
on the ground that the petitioner has 
evaded payment of premium money dur- 
ing the period when the Act was in force 
and if the petitioner is not agreeable to 
the ascertainment of the amount, to sub- 
mit objections for consideration. 

5. Writ Petition No. 4377 of 1970 
is by Sri Shankar Textile Mills Limited 
Davangere, which has challenged two 
orders made by the Enforcement Officer 
under Section 8 (1) of the Act on the 
25th of June, 1969 requiring the peti- 
tioner to pay a sum of Rs. 34.056/- and 
Rs. 4,387/- respectively, on the ground 
that the petitioner has evaded payment 
of premium money during the period 
when the Act was in force, 

6. In order to appreciate the con- 
tentions of the petitioner, it is necessary 
to briefly set out the circumstances 
under which the Act came to be passed 
as well as the salient features of the Act. 


OTT Consequent upon the agression 
by the Chinese on the northern frontier 
of India, the President of India issued a 
proclamation of emergency under Art. 352 
(1) of the Constitution of India on the 
26th October, 1962. The said proclama- 
tion remained in force until the 10th of 
January, 1968, on which date the same 
was revoked by the President under 
Article 352 (2) of the Constitution, 


8. In order to make provision for 
the insurance of goods in India against 
damage by enemy action during the 
period of emergency, Parliament enacted 
the Emergency Risks (Goods) Insurance 
Act, 1962. Sub-section (3) of Section 1 
provides that the Act shall remain in 
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force during the period of operation of 
the proclamation of emergency issued on 
the 26th of October, 1962 and for such 
further period as the Central Govern- 
ment may. by notification in the Official 
Gazette, declare to be the period of em- 
ergency for the purpose of the Act. Sec- 
tion 3 specifies the goods liable to be 
insured under the Act. Section 5 gives 
power to the Central Government to put 


into operation Emergency “Risks (Goods) 
Insurance Scheme, whereby the Cen- 
tral Government undertakes in rela- 


tion to persons carrying on business in 
India as suppliers of goods, the liability 
of insurance of such persons against 
emergency risks in respect of goods 
insurable under the Act. Section 7 
prohibiis a person from carrying on 
business in India as a seller or 
supplier of goods unless in respect 
of insurable goods owned by him in 
the course of that business there is in 
force en insurance policy issued in ac- 
cordance with the scheme. The provi- 
sion, however, does not apply to persons 
whose insurable goods do not exceed 
Rs, 30.000/- in value. Sub-section (1) of 
Section 8 makes provision for taking. 
action for omission to insure or to insur 

up to the full amount. It provides tifa 

without prejudice to the right to prose- 
cute under sub-section (2) of Section 7, 
the authorised officer may determine the 
amount which was evaded, either by the 
failure of the person to insure as, or to 
the full amount required by the Act and 
to recover the said amount as arrears of 
land revenue. Sub-section (2) provides 
for an appeal against the determination 
made under sub-section (1) of Section 8 
of the Act. Section 11 confers power on 
the Central Government to obtain intor- 
mation for ascertaining as to whether or 
not the requirements of the Act and the 
scheme have been complied with. 


9. The Emergency Risks (Goods) 
Insurance Scheme contemplated under 
Section 5 of the Act was put into opera- 
tion on the ist of January, 1963. Under 
the scheme the Central Government 
undertook in relation to persons carrying 
on business in India as sellers or sup- 
pliers of goods, the jiahility of insurance 
against emergency risk in respect of the 
goods insurable under the Act. The 
Scheme makes detailed provisions pres- 
eribing the mode of application. the rate 
of premium the procedure for issue of 
policies, form and duration of policy, the 
date of effect of the policies and the pro- 
cedure to be followed for taking action 
for the failure to pay premium and eva- 
Sion etc. 

10. The challenge in these four 
writ petitions is in regard to the action 
taken by the Enforcement Officer under 
Section 8 of the Act, Admittedly, the 
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action is initiated under Section 8 of the 
Act, after the Act ceased to be ir force, 
The contention of the petitioners is that 
the Enforcement Officer has no jurisdic- 
tion or competence to take any action 
against them under Section 8 of the Act, 
as the said Act automatically expired 
with the revocation of the- proclamation 
of the emergency by the President on the 
10th of January, 1968, as provided by Sec- 
tion 1 (3) of the Act. 


11. The Act was undoubtedly a 
temporary enactment made by the Parlia- 
‘ment, which expired on the ith of 
January. 1968. It is only after thet date 
that the Enforcement Officer has *hosen 
to take action against the petitioners in 
these cases, on the ground that the peti- 
tioners have carried on business in India 
as sellers or suppliers of goods in respect 
of goods insurable by them under the 
Act during the period when the Act was 
actually in force, without insuring those 
goods against emergency risk as required 
by Section 7 (1) cf the Act. It is not dis- 
puted that if the Act had continued to re- 
main in force the Enforcement Officer was 
competent to take action under Section 8 
of the Act, It cannot also be disputed 
that if the Act was a permanent Act and 
the same was repealed, the Enforcement 
‘Officer could have taken action under 
Section 8 of the Act after the repeal of the 
Act by the application of Section 6 of the 


General Clauses Act. But, it was submitted © 


that the Act in question was only a tempo- 
rary Act and it ceased to be in force with 
effect from 10th January, 1968 by efflax of 
time and not as a result of repeal of the 
same by another enactment. It was, there- 
fore, urged that the Enforcement Officer was 
not competent to take action under Sec- 
tion 6 of the General Clauses Act, after the 
temporary Act ceased to be in force. 


12. The principles of interpretation. 
to be followed in such cases are now well 
settled. The Supreme Court in the decision 
in S. Krishnan v. The State of Madras, re- 
ported in AIR 1951 SC 301 at p. 304 has 
declared that the ‘general rule in regard to a 
temporary statute is that in the absence of 
special provision’ to the contrary, proceed- 
ings which are being taken against a person 
under it will ipso facto terminate as soon as 
the statute expires. As the Act in question 
is a temporary Act, the principle laid down 
by the Supreme Court is clearly attracted. 
But, it is necessary to note that what is laid 
down is that after a temporary Act has ex- 
pired no proceedings can be taken upon it 
only if the Act does not contain some special 
provisions to the contrary. It, therefore, 
follows that the petitioners cannot succeed 
merely by pointing out that the Act is a 
temporary Act and thatthe impugned action 
has been taken after the expiry of the said 
temporary Act. It kas further to be ascer- 
` tained, if there is any special provision 
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which has the effect of keeping alive all or 
some of the provisions of the Act for any 
limited purpose, even after the expiry of the 
temporary Act. i 


13. This investigation brings us to 
sub-section (3) of Section 1 of the Act, 
which reads as follows:— 


“1. (3) It shall remain in force during 
the period of operation of the Proclamation 
of Emergency issued on the 26th October, 
1962 and for such further period as the 
Central Government may, by notification in 
the Official Gazette, declare to be the period 
of emergency for the purposes of this Act, 
but its expiry shall not affect anything done 





or omitted to be done before such expiry 


and Section 6 of the General Clauses Act, 
1897, shall apply upon the expiry of this Act 
as if it had been repealed by a Central Act.” 
(underlining is ours.) 
It is obvious that the Legislature was aware 
that on the expiry of the temporary Act, none 
of the provisions of the Act could be given 
effect to in respect of anything done or 
omitted to be done before the expiry of the 
Act. If the Legislature intended that no 
action should be taken after the expiry of 
the Act in respect of anything done or omit- 
ted to be done under the Act when it was 


_ in force, it was not necessary for the Legis-- 


Jature to have included the concluding por- 
tion of the sub-section commencing from the 
words “but its expiry The clear 
effect of the language employed in sub-sec~ 
tion (3) of Section 1 is that the expiry of 
the Act shall not affect anything done or 
omitted to be done before the expiry of the 
Act and that Section 6 of the General Clau- 
ses Act shall apply on the expiry of the Act, 
as if it had been repealed by the Central 
Act. Section 6 of the General Clauses Act 
obviously applies only when there is a repeal 
of one permanent statute by another statute 
and has obviously no application to a case 
where a temporary statute expires by efflux 
of time. The Legislature obviously introduc- 
ed a legal fiction that Act in question. which 
is a temporary statute must be deemed to 
be a permanent statute which gets repealed 
on the date specified in Section 1 (3). It is 
by creating such a legal fiction that the pro- 
visions of Section 6 of the General Clauses 
Act have been made applicable. Section 6 
of the General Clauses Act provides that the 
repeal shall -not affect any right, privilege, 
obligation or liability acquired, accrued or 
incurred under the enactment repealed or 
affect any penalty, forfeiture or punishment 
incurred in respect of any offence committed 


` against any enactment repealed and that any 


such investigation, legal proceeding or remedy 
may be instituted, continued or enforced, 
and any such penalty, forfeiture or punish- 
ment may be imposed as if the repealing Act 
or Regulation had not been passed. As Sec- 
tion 6 of the General Clauses Act has to be 
applied on the basis of a legal fiction that 
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the Act in question was a perinanent Act 
which was repealed by a Central Act with 
effect from the date of expiry mentioned in 
Section 1 (3), it follows that in respect of 
anything done or omitted to be done under 
the Act if the petitioners have incurred any 
liability under the Act, the same can be en- 
forced as per the provisions of the said Act, 
notwithstanding the fact that the Act has 
expired. 

14. We are clearly of the opinion 
that a special provision has been made to the 
contrary in Section 1 (3) and therefore the 
general rule that after the expiry of the 
temporary statute no action can be taken 
under those provisions does not apply. As 
in all these four writ petitions, action is be- 
ing taken against the petitioners under Sec- 
tion 8 of the Act, on the ground that the 
petitioners have failed to take insurance as 
was required of them during the period when 
the Act was in force, the Enforcement Offi- 
cer’s action is not liable to be assailed on 
the ground of want of competence. 


15. A Legislative device of making 
applicable the provisions of Section 6 of the 
General Clauses Act to a temporary statute 
by creating a legal fiction that when the 
temporary statute expires, there is a repeal 
of a permanent statute by another statute 
with effect from the date of expiry of the 
temporary statute is a well recognised one, 
which has been judicially noticed and ap- 
proved. As an illustration, we may advert 
to the decision of the Federal Court in 
J. K. Gas Plant Manufacturing Co., Ltd. v. 
Emperor, reported.in AIR 1947 FC 38. In 
that case, the Federal Court was dealing with 
the effect of sub-section (4) of Section 1 of 
the Defence of India Act, 1939 and Ordin- 
ance No. 42 of 1946. Sub-section (4) of 
Section 1 of the Defence of India Act, 
kaa was a temporary statute, reads as fol- 
ows:-— 


“But its expiry under the operation of 
this sub-section shall not affect: 

(a) the previous operation of, or any- 
thing duly done or suffered under, this Act 
or any rule made thereunder or any order 
made under any such rule, or (b) any right, 
privilege, obligation or liability acquired, ac- 
crued or incurred under this Act or any 
rule made thereunder or any- order made 
under any of such rule, or (c) any penalty, 
forfeiture or punishment incurred in respect 
of any contravention of any rule made under 
this Act or any order made under. any 
such rule, or (d) any investigation, legal pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation, liability, penalty, 
forfeiture or punishment as aforesaid; and 
any such investigation, legal proceeding or 
remedy may be instituted, continued or en- 
forced, and any such penalty, forfeiture or 
punishment may be imposed as if this Act 
had not expired.” 

Their Lordships of the Federal Court in that 
case held that in view of the clear wordings 
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of sub-section (4) of Section 1 of the “aid 
Act, prosecution for ap. offence committed 
when the said Act was in force. was valid 
even after the expiry of that Act. It is clear 
from the reading of sub-section (4) uf Sec- 
tion 1 of the Defence of India Act that the 
wordings of Section 6 of the General Clau- 
ses Act has been incorporated in sub-sec- 
tion (4) of Section { by = substituting the 
expression “under this Act or any rule made 
thereunder or any order made under any 
such rule” for the expression “any enactment 
so repealed” occurring in Section 6 of the 
Act. What has been done in sub-section (3) 
of Section 1 of the Act with which we are 
concerned, is to make applicable the provi- 
sions of Section 6 of the General Clauses 
Act, by creating a fiction that the expiry of 
the temporary statute shall be deemed as a 
repeal of a permanent Act by another enact- 
ment. In the decision reported in Rayala 
Corporation Ltd. v. The Director of Enforce- 
ment, New Delhi, reported in AIR 1976 SC 
494, their Lordships of the Supreme Court 
had occasion to consider the aforesaid judg- 
ment of the Federal Court. In that case, 
their Lordships considered the question as to 
Whether a person could be prosecuted for 


- contravention of sub-rule (2) of Rule 132-A 


of the Defence of India Rules, after the 
expiry of the said temporary rules. Rules 
132-A ceased to be in existence as a result 
of clause 2 of a notification issued on 30th 
March, 1965, which reads as under:— 


“In the Defence of India Rales 1962, 

Rule 132-A (relating to prohibition of deal- 
ing in foreign exchange) shall be omitted 
except as respects things done or omitted to 
be done under that rule.” 
Their Lordships held that as clause 2 of 
the Notification saves only things already 
done or omitted to be done under R. 132-A, 
it was not competent to prosecute anyone 
for the contravention of Rule 132-A, after 
the expiry of the said rules. Their Lord- 
ships of the Supreme Court distinguished 
the decision of the Federal Court and point- 
ed out as follows:— 


“That case is, however, distinguishable 
from the case before us in two respects. In 
that case, the prosecution had been started 
before the Defence of India Act ceased to 
be in force and, secondly, the language in- 
troduced in the amended, sub-section (4) of 
Section 1 of the Act had the effect of making 
applicable the principles laid down in Sec- 
tion 6 of the General Clauses Act, so that 
a legal proceeding could be instituted even 
after the repeal of the Act in respect of an 
offence committed during the time when the 
Act was in force. As we have indicated 
earlier, the notification of the Ministry of 
Home Affairs omitting Rul2 132-A of the 
D. L Rules, did not make any such provision 
similar to that contained in Secticn 6 of the 
General Clauses Act. Consequertly, it is 
clear that, after the omission of Rule {32-A 
of the D. L Rules, no vrasecutica could bs 


253 Mys [Pxs. 15-19] 


instituted even in tespect of an act which 
was 7p offence when that rule was in force.’ 
The elear principle deducible from the judg- 
lment cf the Supreme Court is, that if a 
provision is made in a. temporary statute 
making applicable the principles laid down 
in Section 6 of ‘he General Clauses Act, 
legal proceedings can be instituted even after 
the expiry of the temporary Act in respect 
of an offence committed during the time 
when the Act was in force. Sub-sectien (3) 
of Section 1 of the Act, with which we are 
concerned, in terms makes Section 6 of the 
General Clauses Act applicable as if there 
has been a repeal of the Act by another 
Central Act. If the principle laid down by 
the Federal Court and the Supreme Court 
in the aforesaid two decisions is applied, the 
only inference possible is that in respect of 
things done or omitted to be done the tempo- 
rary Act in question was in force, legal 
proceedings can he initiated and concluded 
even after the expiry of the said Act. 


16. The view which we have taken 
pccords with the view taken by the High 
Court of Judicature at Allahabad in Writ 
Petn. No. 2261 of 1970 and connected writ 
petitions between M/s. Raja Ram Om Pra- 
kash v. Union of India, decided on 16-12- 
1970 as well as the decision of the High 
Court of Judicature at Patna in Civil Writ 
Jurisdiction Case No. 1149 of 1969 and 
connected writ petitions, between Eastern 
Bihar Divisional Chamber of Commerce 
and Industry, Bhagalpur v. The Chief En- 
forcement- Officer, rendered on 17-2-1972 
==(AIR 1972 Pat 314). The High Court of 
Andhra Pradesh has also taken a similar 
view dealing with similar provisions of the 
Emergency Risks (Factories) Insurance Act, 








1962 in the decision in Union of India v.` 


Thammanna Sitaramanjaneyulu, reported -in 
AIR 1971 Andh Pra 145. 


17. On behalf of the petitioners Te- 


Hance was placed on the decision of the 
Madras High Court in M/s. Stoneware Pipes 
(Madras) Lid. v. Union of India, reported in 
AIR 1971 Mad 442. Their Lordships of 
the Madras High Court, in that case, have 
considered similar provisions occurring in the 
Emergency Risks (Factories) Insurance Act, 
1962. In that case, the Madras High Court, 
while construing sub-section (3) of Section 1 
of the Emergency Risks (Factories) Insurance 
Act, 1962, which is analogous to sub-sec- 
tion (3) of Section 1 of the Act, with which 
we are concerned, held as follows:— 


“The liability to pay premium evaded 
arises only on its determination and a de- 
mand being made on the defaulter. Where 
therefore, proceedings for determination of 
premium evaded and for its recovery have 
been taken under Section 11 of the Act after 
expiry of th. Act, those cannot be saved 
under Section J (3) as those are not in res- 
pect of liability incurred or right accrued 
prior to repeal contemplated by Section 6 
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of General Clauses Act. The phraseology 
that expiry of Act shall not affect anything 
done or omitted to be done is also not help- 
ful to have the proceedings as that phraseo- 
logy will be apposite to things contemplated 
either by a positive act or by an omission 
before expiry of the Act.” ; 

has been made to the 
judgment of the Supreme Court in Rayala 
Corporation case AIR 1970 SC 494, we do 
not find any reference to the principle laid 
down by the Supreme Court that if the prin- 
ciples of Section 6 of the General Clauses Act 
are made applicable to a temporary statute, 
legal proceedings can be instituted even after 
the expiry of the Act in respect of anything 
done or omitted to be done when the Act 
was in force. In our opinion, the view 
taken by the Madras High Court conflicts 
with the principle enunciated by the Sup- 
reme Court in Ravala Corporation | case. 
With respect, therefore, we find ourselves 
unable to agree with the views expressed in 
the said decision of the Madras High Court. 


. 18. We do not also find it possible 
to agree with the view expressed by their 
Lordships of the Madras High Court that 
no liability is incurred by persons who are 
liable to take insurance until determination 
is made of the premium amount that is liable 
to be paid. The liability under the Act in 
question is created by Section 7 which pro- 
vides that no person shall carry on any busi- 
ness as seller or supplier of goods unless in 
respect of insurable goods owned by him in 
the course of that business there is in force 
a policy of insurance | against emergency 
risks issued in accordance with the scheme. 
If a person carries on business in contraven- 
tion of Section 7, the liability is incurred 
by the person concerned. ‘The liability will 
be incurred the moment that person carries 
on business as a seller or supplier of goods 
without there being a policy of insurance 
in respect of the goods, as required by Sec- 
tion 7 of the Act. The evasion, therefore, . 
takes place when the person carries on busi- 
ness in contraventicn of Section 7 of the 
Act. Though the actual amount of evasion 
is a matter for determination by following 
the prescribed procedure, it cannot be said 
that the person concerned does not incur 
any liability by the omission to take an in- 
surance policy which he is under an obliga- 
tion to take as required by Section 7 of the 
Act. With great respect, we do not agree 
with the view expressed by their Lordships 
of the Madras High Court that the proceed- 
ings for recovery of the amount evaded can- 
not be initiated after the expiry of the Act, 
unless the amount of evasion was already 
determined. 


19. Reliance was placed on behalf of 
the petitioners on a decision in R. C. Jall 
Parsi v. Union of India, reported in AIR. 
1962 SC 1281. In that case, a permanent 
ordinance was repealed by another ordinance 
of temporary duration which by express 


1973 


terms provided that Section 6 of the General 
Clauses Act shall apply in respect of the 
Tepeal. Their Lordships in that case con- 
sidered as to what is the effect of the expiry 
of the repealing ordinance on the liability 
continued after the repeal in respect of prior 
transactions. Their Lordships held that the 
repeal of the ordinance being a temporary 
one, expired after it fulfilled its purpose and 
that as it had continued the life of the ori- 
ginal ordinance, which was. a permanent one, 
in respect of past transactions, the expiry 
of its life could not have any effect, on that 
law to the extent saved. The principle laid 
down in that decision cannot be invoked, as 
there is no repeal of any permanent statute 
by a temporary statute in these cases. 


20. It was next urged that Section 8 
of the Act is void, as it imposes an unrea- 
sonable restriction on the petitioners’ funda- 
mental right guaranteed under Art. 19 (1) (£) 
of the Constitution. It was submitted that 
no provision is made under the Act or under 
the scheme providing an opportunity to the 
person concerned to place material in regard 
to the determination of the amount alleged 
to have been evaded. It was also submitted 
that the determination made by the Officer 
under Section 8 is not liable to judicial re- 
view. It was also submitted that the person 
against whom an order is made under Sec. 
tion 8 of the Act is not entitled to any per- 
sonal hearing before the appellate authority, 


21. We.do not find any substance in 
the contention that there has been any un- 
authorised infraction of the fundamental rights 
of the petitioners. Section 8 of the Act is 
a provision to proceed against persons who 
have evaded their statutory liability under 
Section 7 of the Act. The Third schedule 
to the Scheme makes detailed provisions in 
regard to the procedure to be followed for 
the determination of the premium payable 
by the person concerned. Clause 1 of the 
Third schedule requires the officer to give 
a notice calling upon the person concerned 
to submit his objections and to place evi- 
dence in support of his case. Clause 2 re- 
quires the officer to give the defaulter an 
opportunity of being heard and to make the 
determination. Clause 4 requires the of- 
ficer to furnish the defaulter a copy of his 
recorded assessment and determination, spect- 
fying the amount payable by him, the data 
within which it shall be paid and the treas 
sury into which it shall be paid. Sub-sec- 
tion (2) of S. 8 provides for an appeal against 
the determination under sub-section (1) of 
S. 8 to the Central Government. Clause 7 
of the Third schedule to the Scheme provides 
‘that the appeal shall contain all material 
statements and arguments relied upon by 
the appellant and shall be accompanied bya 
copy of the statement served on him. These 
provisions, in our opinion, afford sufficient 
and satisfactory opportunity to the defaulter 
of placing his material before the authorities 
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concerned and putting forward his case. The 
determination is subject to an appeal to no 
higher authority than the Central -Govern- 
ment itself. It is, no doubt, true that before 
the appellate authority the defaulter is not 
entitled to a personal hearing as provided 
in Clause 9 of the Third schedule to the 
scheme. Having regard to the nature of the 
enquiry that is required to be made by the 
appellate authority, we do not consider that 
the denial of personal hearing is unreason- 
able or unjustified. Having regard to the 
detailed provisions in the scheme as well as 
the right of appeal that is provided to the 
Central Government, we do not find any sub- 
stance in the contention of the petitioners 
that Section 8 of the Act is void, as offending 
Article 19 (1) ( of the Constitution. 

‘ For the reasons stated above, we 
hold that the Enforcement Officer was com- 


- petent to take action against the petitioners 


in these four cases under Section 8 of the 
Act. In the result, we dismiss all these four 
writ petitions. No costs. 

The learned Central Government Pleader 
submits that if the petitioners pay the amount 
determined within two weeks, no action will 
be taken to prosecute them. 

Petitions dismissed. 
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~ Ambanna Hanumappa Naik, Petitioner 
v. Sharnappa and others, Respondents. 


I. A. Nos. I & H in Election Petn. 
No. 7 of 1972, D/- 11-10-1972. 

Index Note:— (A) Representation of 
the People Act (1951), Ss. 86 (5); 83 (D) (a) 
— Election petition — Amendment of — 
Principles — (X-Ref:— Civil P. C. (1908), 
0. 6, R. 15). 

Brief Note:— (A) The policy of the 
election law is that cases of corrupt practices 
would call for investigation in order to main- 
tain the purity of elections and consequently 
of the Government, and public interest would 
also be subserved by it. There is a built-in 
safeguard in the statutory provision of Sec- 
tion 86 (5) in that no amendment of ‘mate- 
trial facts’ is permitted after the period of 
limitation prescribed for the presentation of 
an election petition. Moraover amendments 
ought not to be refused whenever it is rea- 
sonably possible to compensate the party af- 
facted thereby by an award of compensatory 
costs and there is not any statutory inhibi- 
tion in regard to it, and a case of total want 
of good faith on the part of the person 
seeking the amendment is not established. 

It cannot be contended that because the 
petitioner had prior knowledge of facts and 
particulars, even if it be true the application 
for. amendments should be rejected where there 
has not been any undue want of diligence 
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on the part of petitioner in making the same. 
AIR 1969 SC 692; AIR 1969 SC 1201; AIR 
1969 SC 734; AIR 1972 SC 1302 and AIR 
1972 SC 608, Rel. on. (Para 12) 


The purpose of Section 86 (5) is to see 
that every charge of corrupt practice should 
be brought before the court before the pre- 
scribed period of limitation, and none there- 
after, so as to avoid the trial of the peti- 
tion being a persecution by adding more 
and more charges or converting one charge 
into another as the trial proceeds. 


Where the amendments sought do not 
appertain to the region of particulars only 
but seek to add ‘material facts’ for the first 
time, they cannot be allowed. Further allega- 
tions which do not constitute a‘cause of 
action at all cannot be permitted to be added. 
(1964) 2 Mys LJ 51, Ref. 

(Paras 8, 20 to 23) 


Where the effect of the amendment sought 
would be addition of material facts and not 
mere particulars of the corrupt practice alleg- 
ed the amendment must not be permitted. 
Specifying more places or booths other than 
those already mentioned where the corrupt 
practice was practised amounts to addition of 
material facts and the same cannot therefore 
be permitted. Each such additional act con- 
stitutes a corrupt practice by itself within 
the meaning of Section 123 (5) of the Act 
and as such it ought to have been men- 
tioned in the original petition itself. ` 

| (Para 18) 

~ It is no doubt true in the case of cot- 
rupt practice of ‘bribery’ falling under Sec- 
tion 123 (1) of the R. P. Act, 1951 it may 
pethaps be possible to add by way of parti- 
culars of other instances of such bribery if, 
and only if, ‘material facts’ and ‘particulars’ 
of other instances had been furnished in the 
petition. In the instant case, the allegations 
in the petition are too vague and general, 
‘and not a single instance of such act of 
- ‘bribery’ has been  particularised in any 
manner. -It was but proper for the peti- 
tioner to give at least a few instances of 
bribery. That not having been done the 
amendment sought cannot be allowed. - 

(Para 19) 
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_ S. G. Bhat and S. P. Deshpande, for 
Petitioner; D. Venugopala Chari, A. 


Swami and K. H. N. Kuranga (for No. 1) and 
R. N. Byra Reddy (for No. 4), for Respon- 
dents. 

ORDER:— This is an application by 
the Slection Petitioner seeking for an 
amendment of the petition, filed pursuant 
to stb-section (5) of S. 86 of the Represen- 
tation of the People Act, 1951 (R. P. Act). 
The amendments sought almost wholly re- 
late to facts and particulars pertaining to 
corrupt practices alleged against the first res- 
pond=nt. 


2e It is necessary to set out some 
facts relating to the institution of the peti- 
tion and the subsequent stages of the pro- 
ceedings upto the date of the presentation 
of the application I. A. II, as the same would 
be relevant for the determination of the 
questions of delay and want of bona fides 
concerned with an application for amend- 
ment. ‘ ~ 


3 The Election Petition in ‘question 
has been presented on 25-4-1972, when the 
Cour: was in recess on account of the long 
vacation. But it is to be noted that the 
Notification issued by the Chief Justice had 
specifically made provision for receiving Elec- 
tion Petitions, among other matters. The 
date, 29-5-1972, had been fixed for the ap- 
pearance of the respondents. On that day 
countel for respondents 1 and 4 only enter- 
ed appearance, and respondents 2 and 3 were 
placed ex parte.. On 19-6-1972, the written 
statements of the respondents were filed: On 
10-7-1972 issues were framed and the case 
was posted to 24-7-1972 for arguments on 
the Ssues treated as preliminary. On that. 
day, Juring the course of the arguments, the 
learned counsel for the petitioner presented 
an application, I. A. No. I, seeking permis- 
sion lo ‘amend and amplify’ the particulars 
of ccrrupt practices alleged in the petition. 
But, no amendment application as such had 
been produced. Hence, the arguments on 
preliminary issues were concluded and the 
case was posted for orders on such issues, 
along with the said I. A. No. I, to 4-8-1972. 
The present application came to be filed 
on 27-7-1972, within 93 days from the date 
of institution of the Election Petition. 


L I shall advert to the contents- of 
the proposed amendments a little later. The 
affidavit filed in support of I. A. No. II, in 
support of the case of good faith, has prin- 
cipali relied on certain circumstances. They 
are that the petitioner had teen under a mis- 
apprejtension that the Court would be closed 
for sammer recess and as- such he had to 
consut his Advocate and the Registrar of 
the High Court as to the correct position in 
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this behalf, and that he had not enough time 
thereafter to properly prepare and present 
the petition. On behalf of the first respon- 
dent, the application has been resisted on 
various grounds, including one relating to 
want of good faith. It has also been con- 
tended that by the proposed amendments, 
fresh ‘material facts’, which had not been 
earlier alleged, are sought to be introduced 
for the first time and that the particulars 
referred to were either unnecessary or such 
se would not properly answer to that descri- 
ption. 


5. Before adverting to the questions 
arising in the case, and in order to clear the 
ground as to the law governing such matters, 
it would be relevant to refer to certain en- 
unciations of the Supreme Court. They are 
as hereunder :— 


6. In the case of R. M. Seshadri v. 
G. Vasantha Pai, (AIR 1969 SC 692), in 
para 16 of the said report, Hidayatullah, C. J. 
has observed thus: 


e AIAR The Policy of election law 
seems to be that for the establishment of 
purity of elections, investigation into all 
allegations of mal-practices including corrupt 
practices at elections should be throughly 


investigated............. 


The same learned Chief Justice in S. N. 
Balakrishna v. George Fernandez, (AIR 1969 
SC 1201), has on the subject of amendment, 
ies the position, in para 23 of the report, 

us: 


“The subject of the amendment of an 
election petition has been discussed from dif- 
ferent angles in several cases of the High 
Courts and this Court. Each case, however, 
was decided on its own facts, that is to say, 
the kind of election petition that was filed, 
the kind of amendment that was sought, the 
stage at which the application for amendment 
was made and the state of the law at the 
time and so on. These cases do furnish 
some guidance but it is not to be thought 
that a particular case is intended to cover all 
situations. Jt is always advisable to look 
at the statute first to see alike what it autho- 
rises and what it prohibits.” 

7. In Manubhai Nandlal Amersey v. 
Popatlal Manilal Joshi, (AIR 1969 SC 734), 
Bachawat, J., has referred to the considera- 
tions that ought to weigh with a Court in 
granting or refusing an amendment. The re- 
levant passage occurs in para 5 of the above 
report and runs thus: 


a TETEPANA Normally an application for 
amendment under Section 86 (5) should be 
made within a reasonable time before the 
commencement of the trial. The Court has 
power to allow an amendment even after the 
commencement of the trial, but as a rule 


leave to amend at a later stage should be 
given in exceptional cases where the peti- 
tioner could not with reasonable diligence 
have discovered the new facts earlier. Leave 
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to amend will not be given if the petitioner 
is not acting in good faith or has kept back 
the facts known to him before the trial 
started.” (Underlining is mine) 

8. In the case of Raj Narain v. Smt. 
Indira Gandhi, (AIR 1972 SC 1302), the 
following ‘two enunciations by Hegde, J., 
would also be relevant. In para 19 of the 
above report, it is observed thus: 

“From these two provisions, (viz., Sec- 
tions 83 (1) (a) and (b) and 86 (5) of the 
R. P. Act), it follows that if the allegations 
made regarding a corrupt practice do not 
disclose the constituent parts of the corrupt 
practice alleged, the same will not be allow- 
ed to be proved and further those allegations 
cannot be amended after the period of limi- 
tation for filing an election petition; but the 
Court may allow particulars of any corrupt 
practice alleged in the petition to be amend 
ed or amplified............ ý 
Again at para 20, it is observed thus: 

= What then is the principle 
underlying Section 86 (5)? In our opinion 
the aim of that section is to see that a per- 
son accused of a corrupt practice must know 
precisely what he is accused of so that he 
may have the opportunity to meet the allega- 
tions made against him. If the accusation 
made is nebulous and is capable of being 
made use of for establishing more than one 
charge or if it does not make out a corrupt 
practice at all then the charge fails at the 
very threshold. So long as the charge level- 
led is beyond doubt, Section 86 (5) is satis- 
fied; rest is mere refinement. They either 
pertain to the region of particulars or evi- 
dence. That section is not designed to in- 
terdict a mere clumsy pleading like the peti- 
tion before us. The purpose of that sec- 
tion is to see that every charge of corrupt 
practice should be brought before the Court 
before the prescribed period of limitation and 
none thereafter so that the trial of the case 
may not be converted into a persecution by 
adding more and more charges or by con- 
verting one charge into another as the trial 
proceeds.” 


9. Once again in S$. N. Balakrishna’s 


case (AIR 1969 SC 1201), it would be mate- 


rial to refer to the following enunciations 
relative to ‘material fact? and ‘particulars’ 
and the scope of an amendment to an Elec- 
tion Petition: They are:, 

“(1) The word ‘material’ shows that facts 
necessary to formulate a complete cause of 
action must be stated. Omission of a single 
material fact leads to an incomplete cause 
of action and the statement of claim becomes 
bad. The function of particulars is to pre- 
sent as full a picture of the cause of action 
with such further information in detail as 
to make the opposite party understand the 
case he will have to meet. There may ba 
some overlapping between material facts and 
particulars but the two are quite distinct. 
The material facts will show the ground of 
corrupt practice and the complete cause of 
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action and the particulars will give the neces- 
sary information to present a full picture of 
the cause of action. In stating the material 
facts it will not do merely to quote the 
words of the section because then the efficacy 
of the words ‘material facts’ will be lost. The 
fact which constitutes the corrupt practice 
must be stated and the fact must be cor- 
related to one of the heads of corrupt prac- 
tice. An election petition without the mate- 
rial facts relating to a corrupt practice is 
no election petition at all ............ a 


(2) In a petition the kind of corrupt 
practice which was perpetrated together with 
material facts on which a charge can be 
made out must be stated. If the material 
facts of the corrupt practice are stated more 
or better particulars of the charge may 
be given later, but where the material 
facts themselves are missing it is impossible 
to think that the charge has been made or 
can be later amplified. The power of am- 
. endment is given in respect of particulars 
but there is a prohibition against an am- 
endment “which will have the effect of in- 
troducing particulars of a corrupt practice 
not previously alleged in the petition.” 


(3) One cannot under the cover of parti- 
culars of one corrupt practice give particulars 
of a new corrupt practice. They constitute 
different causes of action. Since a single 
corrupt practice committed by the candidate, 
by his election agent or by another person 
with the consent of the candidate or his 
election agent is fatal to the election, the 
case must be specifically pleaded and strictly 
proved. If it has not been pleaded as part 
of the material facts, particulars of such 
corrupt practice cannot be supplied later on. 
The bar of the latter part of the fifth sub- 
section to Section 86 then operates.” 

10. The lest case to which a refer- 
ence is mecessary is P. C. Purushothama 
Reddiar v. S. Perumal, (AIR 1972 SC 608). 
The relevant enunciations partain to the scope 
and ambit of sub-section (6) of S. 123 of 
the R. P. Act, and the nature of amendment 
to be permitted. They are: 

“The incurrirg or authorising the ex- 
penditure more than the limit prescribed 
under Section 77 is one single corrupt prac- 
tice within Section 123 (6). It is erroneous 
therefore to hold that each item of expendi- 
ture is a separate <orrupt practice by itself.” 
and 

“The particulars of a corrupt practice 
falling under Section 123 (6) may in an ap- 
propriate case be introduced by amendment. 
By doing so no additional ground of cor- 
Tupt practice can be said to have been intro- 
duced.” 

In the light of the above enunciations, 
I shall now proceed to examine the conten- 
tions urged on behalf of the parties. 

11. On behalf of the first respondent, 
it is contended that the petitioner had deli- 
berately suppressed the facts and particulars 
although he had been aware of them, as 
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conceded in the affidavit filed along with the 
main petition. It would, therefore, be a clear 
case of ‘bad faith’ and in the light of the 
enunciation in Manubhai’s case AIR 1969 
SC 734 earlier reproduced, the application is 
liable to be dismissed. I cannot accede to 
this contention. 


12. The enunciation relied on in 
Manubhai’s case clearly refers to an amend- 
ment sought at a late stage of the trial of 
an election petition. The policy of the elec- 
tion law is that cases of corrupt practices 
would call for investigation in order to main- 
tain the purity of elections and consequently 
of the Government, and public interest would 
also be subserved by it. It is seen from the 
facts and circumstances earlier enumerated 
that there has not been any undue delay in. 
making the application. There is also no 
Serious want of diligence on the part of the 
petitioner. As regards the knowledge attri- 
buted to the petitioner as to the facts and 
particulars, I should think it would not be 
a sufficient circumstance to prevent an am- 
endment as regards “particulars” being allow- 
ed. It also seems to me that there is a built- 
in safeguard in the statutory provision of 
Section 86 (5) in that no amendment of 
‘material facts’ is permitted after the period 
Of limitation prescribed for the presentation 
of an election petition. Moreover amend- 
ments ought not to be refused whenever it 
is reasonably possible to compensate the party 
affected thereby by an award of compensa- 
tory costs and there is not any statutory in- 
hibition in regard to it, and a case of total 
want of good faith on the part of the per- 
son seeking the amendment is not established. 
I also find it difficult to conclude that on 
account of prior knowledge of facts and 
particulars of the petitioner, even if true, 
the application deserves to be rejected as con- 
tended. I am also satisfied that there has 
not been any undue want of diligence on 
the part of the petitioner in making the pre- 
sent application. The contention of the first 
respondent in this behalf must, therefore, fail. 


13. I shall now turn to the other con- 
tention urged on behalf of the first respon- 
dent that in the guise of amendment of parti- 
culars new ‘material facts’ are sought to be 
introduced. I have been taken through the 
relevant paras of the application side by side 
with those contained in the election petition 


relevant thereto. I propose to consider them 
accordingly. 


_14. -Itis seen from para II (2) of the 
petition that there is a general allegation to 
this effect: 


“The respondent No. I has committed 
by himself and through other persons with 
his consent ‘corrupt practices’ in the election. 
The corrupt practices practised are among 
other things.” 


15. Then follow the corrupt practices 
€jumerated in a general way, mostly keeping 
In mind the definitions contained in Sec. 123 
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of the R. P. Act. Such corrupt practices 
have been elaborated upon in paragraphs 

to IX of the petition. It seems to me that 
the clause reproduced above must be treated 
more or less as a part of each and every 
corrupt practice alleged. 


By I. A. No. Il, elaborate amendments in 
respect of all the above paragraphs of the 
petition have been sought. Indeed, one of 
the criticisms advanced in regard to this 
matter has been that the amendment is 
lengthier than main petition itself. ` 


16. Reverting to the application I. A. 
No. H, it is seen that the first paragrah, 
with its sub-paragraphs (1) to (5), relates to 
details of the nature and registration numbers 
of the vehicles pressed into service by the 
first respondent, allegedly in support of the 
allegation of corrupt practice defined in Sec- 
tion 123 (5) of the R. P. Act. The relevant 
allegations in the petition, are contained in 
paragraph IV. They are to the effect that 
respondent 1 had ‘hired or otherwise engaged’ 
several vehicles of the type of vans, cars, 
jeeps and trucks to carry voters to and from 
the several polling booths. Then six polling 
booths have been particularised by names 
of places. On behalf of the respondent 1 it 
is submitted that by the proposed amendment 
names of more places, other than those men- 
tioned earlier, have been mentioned. Further 
there is a reference to the use of the vehi- 
cles, a lorry, belonging to the respondent 
himself. These are not mere ‘particulars’ but 
are additional material facts within the mean- 
ing of the election law and, therefore, they 
ought not to be permitted. 


17. It seems to me that the proposed 
amendment of para IV of the petition ought 
not to be permitted so as to include the al- 
legations relative to polling booths which 
have not been specified earlier in the main 
petition. Although the relevant allegations 
of material facts in this behalf in the main 
petition had generally referred to the use 
of the vehicles in ‘several places’ mention 
only of six places is to be found. Specifying 
any other place or booth, to my mind, 
amounts to additional material facts and the 
same is not to be permitted. Moreover, in 
law, each such act constitutes a corrupt 
practice within the meaning of Sec. 123 (5) 
of the R. P. Act and for that reason must 
be set out as a ‘material fact? in the peti- 
tion itself. In regard to the use of the lorry 
‘under the control and possession’ of the first 
respondent, the same ought to have been set 
out as a ‘material fact’. Moreover, in the 
context of this matter, the particulars as to 
the nature, registration number and owner- 
ship of such vehicles ought to have been 
furnished. Amendment sought in this behalf 
is too vague and is capable of being mould- 
ed in evidence to suit one’s own case. Hence, 
the amendment in this regard ought not also 
to be permitted. 

18. I, therefore, hold that the amend- 
ment proposed to para IV of the petition be 
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allowed only to the extent that vehicles speci- 
fied as having been used in the six polling 
booths named in the petition are concerned, 
and it would not include the use of the lorry 
allegedly in the ‘control and possession’ of 
the first respondent. It follows from this 
that the petitioner cannot lead any evidence 
on the matters disallowed herein. 


19. The next amendment proposed 
telates to paragraph V of the petition. The 
allegations in this regard in the petition refer 
to supply of some edibles and drinks and dis- 
tribution of money, clothes and other gifts 
to ‘voters and leaders’ with a view to pur- 
chase votes. The allegations consist of two 
parts. The first part relates to the provi- 
sion of refreshments on the date of polling. 
The second part consists of gifts and money 
paid during canvassing in the course of the 
election. The allegations are relevant to 
corrupt practice as defined in Section 123 (1) - 
of the R. P. Act. By the proposed amend- 
ment the time, place, names of persons and 
the nature and quantum of the gifts have 
been mentioned for the first time. There is 
also a reference to several donations and 
gifts to temples and some other religious 
and social institutions. It seems to me that 
these particulars could be furnished only if 
the allegations in the petition as to material 
facts and particulars in this regard disclose 
a cause of action. In order that such allega- 
tions te constitute a cause of action, the test 
to be employed, to my mind, is whether a 
petitioner could lead evidence on such allega- 
tions without giving rise to any objection 
that the opponent had been taken by sur- 
prise. It seems to me that in the case on 
hand, in the absence of material facts and 
particulars relating to even one such cor- 
rupt practice, any evidence that the peti- 
tioner might adduce is bound to take the 
opponeut by surprise. It is no doubt true 
in the case of corrupt practice of ‘bribery’ 
falling under Section 123 (1) of the R. P. 
Act, it may perhaps be possible to add by 
way of particulars of other instances of such 
bribery if, and only if, ‘material facts’ and 
particulars of other instances had been fur- 
nished in the petition. Moreover, the posi- 
tion in law in regard to such corrupt prac- 
tices is that each such act constitutes a cause 
of action and, therefore, the material facts 
and particulars relevant to each of such acts 
must be set out thus complying with Sec- 
tion 83 of the R. P. Act. In the instant 
case, the allegations in the petition are too 
vague and general, and not a single instance 


of such act of ‘bribery’ has been particula- 


rised in any manner. In this context it is 
relevant to recall the observations of Hidaya- 
tullah, C. J. in Samant’s case AIR 1969 SC 
1201 in addition to those extracted earlier. 
They read thus: 


“There is, however, a difference of ap- 
proach between the several corrupt practices. 
If for examplé the charge is bribery of voters 
and the particulars give a few instances, 
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other instances can be added; if the charge 
is use of vehicles for free carriage of voters, 
the particulars of the cars employed may be 
amplified.” 

For the above reasons, I have no alternative 
but to: hold that the proposed amendment 
of para V of the petition ought to be dis- 
allowed. 


20. The next amendment relates to 
para VI of the petition. The allegations in 
this behalf in the petition relate to a ‘cor- 
rupt practice’ as defined in Section 123 (3) 
of the R. P. Act. The specific allegation in 
the petition is that in the course of canvas- 
sing the first respondent and others with his 
consent, induced the voters to vote for him 
as he belonged tc the ‘Lingayet’? community 
and not to vote for the petitioner on the 
ground that he belonged to ‘Naik’ (i.e. 
Bedar) community. But, beyond naming cer- 
tain villages, where such canvassing is said 
to have taken place, the allegations are com- 
pletely devoid of particulars as to time and 
names of persons and such other details, 
‘ which are material for putting the opponent 
on notice of his case. It is relevant to note 
that there is a reference only to ‘respondent 
1 and other persons at his instance’ in regard 
to such canvassing. By the proposed amend- 
ment the time, place and persons concerned 
with - various meetings alleged to have been 
held in the course of the election, have been 
sought to be introduced. It seems to me 
that the relevant allegations in the petition 
when subjected to the same test as was ap- 
plied to the amendment of Para V of the 
petition, would clearly fail to satisfy the re- 
quirements of a cause of action. The am- 
endments proposed, thereforé, do not apper- 
tain to the region of particulars only. Hence 
this amendment also has to be disallowed. 


21. The next amendment proposed 
_Yelates to para VII of the petition. The 
allegations in this regard seemingly have re- 
levance to corrupt practice of undue influ- 
ence and coercion falling under the defini- 
tions in Section 123 (2) of the R. P. Act. 
The allegations relating to threats and inti- 
midation are too vague and general in chara- 
cter. There is not a single instance of cor- 
rupt practice set cut by clearly furnishing 
material facts relevant thereto. Nowhere 
among the allegations in question could be 
found any reference to the persons responsi- 
ble for such threats and coercive acts. Nor 
the names of perscns who were subject to 
such threats and coercion. Even if one has 
recourse to the reference to the respondent 
in para II (2) of the petition, as mentioned 
earlier, it is not pessible:to hold that such 
acts were attributable to the respondent or 
his agents or other persons at his instance. 
The allegations, therefore, do not constitute 
a cause of action. By the amendment pro- 
posed ‘material facts’ are also sought to be 
introduced for the first time,°which clearly 
is impermissible. Further, for the first time 
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it is sought to foist the blame for such acts 
of undue influence and coercion on the res- 
pondent herein. This clearly is a material, 
fact which ought to have been alleged in 
the first instance. Hence the amendment 
proposed cannot be permitted, and is accord- 
ingly disallowed. 


22. Coming next to Para VII of the 
petition, it relates to proxy votes cast on 
behalf of the living as well as dead persons. 
The places. where such voting is alleged to 
have occurred Have been mentioned. There 
is no reference whatsoever to the names of 
persons who voted and of those who were 
impersonated, whether dead or alive. There 
is also no allegation as to whether the result 
of the election has been materially affected 
on this account. In short, the allegations are 
of a highly vague and general character. It 
is, therefore, clear that the petitioner does 
not disclose a cause of action at all. Hence 
there is nothing which calls for an amend- 
ment. By the amendment for the first time 
it is sought to refer to a list of 38 persons 
who were said to have been impersonated. 
Again, even in the amendment there is no 
reference to the fact whether such voters in 
the list have been dead or alive. The true 
legal position in this regard can be gathered 
from the following observations of a Divi- 
sion Bench of this Court in H. Nagappa v. 
G. Venkategowda, (1964-2 Mys LJ 51). The 
enunciation in question occurs at page 57 of 
that report and reads thus: 


A EVERA The question whether any 
particular voter was dead or was in jail or 
that he was not entitled to vote, is a mate- 
rial fact and unless that fact is alleged in 
the pleadings, it is extremely difficult for any 
respondent to disprove the evidence tendered 
by the petitioners. In C. R. Narasimhan v. 
Election Tribunal, Mudurai, ((1958) 16 Ele 
LR 327 (Mad)), the High Court of Madras 
held that a general allegation in the election 
petition that impersonation of dead persons 
has taken place, does not entitle the peti- 
tioner to lead evidence when the petitioner 
does not give in the election petition itself 
the names of the persons who are said to 
have been impersonated or at least before 
the period of limitation for filing the elec- 
tion petition expires, and that if a list of 
names of impersonated voters has been in 
the petition, he cannot be permitted to. prove 
during the trial that other persons whose 
names were not included in the list of names 
supplied by him, had also been impersonat- 
ed.” Hence amendment proposed to para- 
graph VIII of the petition, is disallowed. 


23. Turning now to paragraph IX of 
the petition, it relates to election expenses 
incurred in excess of that authorised under 
Section 77 of the R. P. Act, thus bringing’ 
it within the mischief of the definition of 
Section 123 (6) of that Act. There is some 
reference to certain items of expenditure 
among the allegations in the petition bearing 
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on this question. By the proposed amend- 
ment certain other items of expenditure have 
been sought to be introduced for the first 
time. It seems to me that such an amend- 
ment is clearly permissible. The corrupt 
practice defined in Section 123 (6) of the 
R. P. Act is one and indivisible. The various 
items of expenses incurred are merely the 
components of a single corrupt practice. In 
that view, it would be permissible to add to 
them by way of particulars. The amend- 
ment, therefore, as detailed in paragraph VI 
of I. A. No. H, is allowed. 

24. In the result, I. A. No. II is 
allowed in part to the extent indicated above. 
But taking the totality of circumstances into 
consideraion, I am clearly of opinion that 
the first respondent would be entitled to com- 
pensatory costs from the petitioner, and I 
fix the same at Rs. 150/- only. 

25. In view of this order, no orders 
are necessary on I. A. No. 1, and the same 
stands disposed of accordingly. 

Petition partially allowed. 
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H. B. DATAR, J. 


G. V. Rudrappa and another, Petitioners 
v. K. S. Siddappa, Respondent. 


Civil Revn. Petn. No. 1623 of 1972, DJ- 
10-10-1972, against order of Dist. J., Mandya. 


Index Note:— (A) Mysore Land Re- 
forms Act (10 of 1862), Ss. 133 and 134 — 
Court or Tribunal to whom reference is made 
cannot go behind the order of reference. 


Brief Note :—~ (A) Therefore, where the 
reference made under Section 133 was ad- 
judicated by the Munsiff but his decision was 
set aside by the District Judge who remitted 
the case back to the Munsiff with a direc- 
tion to decide a fresh issue, it is not com- 
petent for the plaintiff in revision before 
High Court to contend that the original order 
of reference itself was without jurisdiction. 

(Para 7) 

Index Note :—— (B) Civil P. C. (1908), 
0. 14, R. 1 — Suit for permanent injunction 
— Averment that plaintiffs were owners in 
possession of suit lands and defendant was 
their agent cultivating lands — Question for 
issue in such a case is whether defendant is 
tenant or deemed tenant under Mysore Land 
Revenue Act and not whether he was a ten- 
ant in possession of lands. AIR 1972 Mys 
214, Disting. (Para 8) 
Cases Referred : Chrenelogical Paras 
AIR 1972 Mys 214 = (1972) 1 Mys 

LJ 216, Tarabai v. Krishna Pandu- 
rang Powar 4 


S. C. Javali, for Sri Rama Bhat, for 
Petitioners; T. J. Chouta, for Respondent. 
ORDER :— The petitioners in this revi- 


sion petition have instituted O. S. No. 6 of 
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1967 in the Court of the Civil Judge at 
Mandya claiming that they are the owners 
of agricultural lands bearing S. Nos. 111/1, 
112, 113, 114 and 123 in all measuring 7 
acres 8 guntas situate at Settihalli village in 
Stirangapatna Taluk. It is alleged that the 
defendants were their agents cultivating the 
lands along with others and in contravention 
of the terms of the agreement removed the 
crops grown on the suit lands. It is further 
alleged that the plaintiffs are in possession of 
the lands and so a decree for permanent in- 
junction be granted. 


2. The suit was resisted by the de- 
fendant contending that he was the tenant 
of the land in question and he was in pos- 
session of the land as a tenant and he was 
a- lawful tenant and therefore, the plaintiffs 
were not entitled to get a decree for per- 
manent injunction. On these pleadings, the 
learned Civil Judge framed several issues and 
one of the issues was as to whether the de- 
fendant was a tenant in possession of the 


. property. The learned Civil Judge by his 


order referred the above issue for adjudica- 
tion under Section 133 of the Mysore Land 
Reforms Act, to the Land Tribunal. 


3. After the reference was made, the 
learned Munsiff to whom the issue was re- 
ferred, recorded the evidence and ultimately 
found that the defendant was not a tenant 
of the suit lands and answered the issue ac- 
cordingly, and sent the file to the Court of 
the Civil Judge at Mandya. This decision 
of the learned Munsiff was challenged before 
the Court of the District Judge at Mandya 
in M. A. (LR) No. 125 of 1969. The learned 
District Judge by his Judgment dated 22-2- 
1972 set aside the judgment of the learned 
Munsiff and remitted the proceedings back 
to the learned Munsiff with a direction that 
he should decide as to whether the defendant 
is a tenant or a deemed tenant under the 
Mysore Land Reforms Act. The learned 
appellate Judge has also directed that an op- 
portunity may be given to both sides to 
adduce such evidence as they deem necessary 
and thereafter to dispose of the case in ac- 
cordance with Jaw. It is this order of re- 
mand of the learned appellate judge that is 
challenged in this revision petition. 

4. It is contended by Sri S. C. Javali, 
learned counsel for the petitioner that the 
order of reference and tht entire proceedings 
taken before the Land Tribunal and the Dis- 
trict Judge are without jurisdiction. In sup- 
port of this submission, reliance was placed 
on the decision of this Court in Tarabai v. 
Krishna Pandurang Power reported in (1972) 
1 Mys LJ 216 = (AIR 1972 Mys 214), 
wherein it has been laid down that: 


“In a suit for permanent injunction on 
the allegation that the plaintiff is in lawful 
possession of the suit lands and that the de- 
fendant is unlawfully imtertering with her 
possession, the only question that arises for 
decision is whether the plaintiff was in pos- 
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session on the -date of suit and no issue as before this Court, at this stage, to contend 
to tenancy set up by the defendant arises for that fhe original order of reference itself is 
decision. Hence, it is unncessary to raise bad end therefore, it has to be set aside 
such an issue and refer the same for deci- and tie issue relating to tenancy should be 
sion by the Tahsildar.” deleted. In my view, it is not possible to 
; f apply the principle laid down by this Court 
5. It is contended by placing reliance in Ta-abai’s case to the facis of the present 
on the above decision that the order of re- case, | 

ference made by the learned Civil J udge was 8. If an order of reference is made, 
incompetent and was without jurisdiction and the Jezrned Munsiff was bound to adjudicate 
therefore, the entire proceedings are liable to upon this reference. The learned appellate 
be set aside. The question for consideration judge has rightly pointed out that the issue 
is whether in this revision petition,- filed which the Court ought to decide was whe- 
challenging the order passed by the learned fher the defendant was a tenant or a deem- 
District Judge after the reference is made, i$ ed tenant and as that had not been decided, 
it competent for this Court to set aside the the leerned appellate judge was, in my view, 
order of reference made by the learned Civil justiiel in remitting the proceedings back to 
Judge. the aes peice a Sr naon nee 
6. Under Section 133 (2) (a) of the coe n that view of the matter, thi 
Mysore Land Reforms Act, Se, R is pro- Tevisioa petition has to fail and it is accord- 
` vided: that if any suit instituted in any Civil gly, dismissed. As the proceedings are 
Court involves any issues which are required Pencing for a very long time, I direct the 
to be settled, decided or dealt with by the ‘earrec Munsiff to dispose of the reference 
Court, then the Civil Court shall stay the ot lacer than 4 months from this date. 

suit and refer such issues to the Court for' No zozts, l Po TS 
decision. It .has been finally settled that - Revision dismissed. 
when such a reference is made and after a 
decision is given by tbe Court, an appeal is 


competent to the appellate Court under Sec- 
tion 118 (1) of the Act. It is also settled AIF. 1973 MYSORE 268 (Y 60 C 88) 





law that against the appellate order, a revi- A. NARAYANA PAI, C. J. 

sion petition is.competent under Section 115, Pael Adirajashetty, Appellant v. Korag- 
Civil P. C. before this Court. The result appa Man Sa and others, Respondents. 
therefore is that if any case involves any Second Appeal No. 704 of 1968, D/- 289- 


issue which is required to be settled, decided 149 : f ar 
or dealt with by the Court, the Civil Court F Rial, BE ie ae 
will be required to stay the hearing of the ° index N A) CG vil P. C. 1998 
suit until the final adjudication of such re- < 409 i i Sinus rap rian sacs > 8), 
ference by the competent courts of law. This terf aa : rg at a Sat Poorer E 
is a statutory restriction imposed upon the ‘erfered with in second appeal when not 


a 


courts and the courts are precluded from vitiated by an error of law. _@ara 10) 
proceeding with the case until the said issue Ind2x Note :— (B) Madras Aliyasantana 
is finally adjudicated. Act (9 of 1949), S. 29 — Interpretation — 


N Section does not totally nullify transactions 

7. When a reference is made by a referred to in it — Provision is not intended 
Civil Court, the question is as to whether to protect public interest but only private 
it is competent for the Court to whom the proprietary interest of a family or some of 


reference is made to decide the competence its members. (Paras 15, 16) 
of the Court which made the order of re- Index Note:— (C) Civil P. C. (1908) 
ference. In my view, upon the wordings of 9, 20. R. 12 — Award of mesne profits ia 


Section 134 (2) (a) of the Act, it is not com- p : . A : 
petent for the Court to whom the reference prance a ONG Aen ear aa 
is made to go behind the order of reference. Atienee 10t accountable for mesne profits till 


Clause (b) of sub-section (2) of S. 133 of : . 
the Act provides that on receipt of the re- AGAS AA CARA EE E has 17 to 21) 


ference the Court shall deal with and decide Cases Referred: Chronological Paras 
such issues in accordance with the provisions ATR 1918 PC 118 = ILR 41 All 63 

of the Act and shell communicate its deci- Banwari Lal v. Mahesh 7 4g 
sion to the Civil Court which has made the i 

reference. If that is the position in the pre- _B. P. Holla, for Appellant; M. Gopal 
sent case, the order of reference was passed Krishna Shetty, for Respondent No. 1. 

by the Court of the Civil Judge at Mandya. JULBGMENT :— This second appeal is 


That order of reference referring the issue by a representative of an alienee of a pro- 

to the Court or the Tribunal was not chal- perty beonging. to a family governed by 
i eons we Pe e When a oe sos Aliyasenfana Law. 

made and that reference was adjudicated by : igi i 

the learned Munsiff and the District Judge the file ef the Munsiff By tines ae of 

and they have given their decision, in my = ——————— ___._ e 

view, it is not competent for the petitioner BQ/GQ/4.720/73/AGT 
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which this second appeal arises, the plaintiff 
and defendants 1 to 7 are members of ‘aliya- 
santana family who claim to be the owners of 
the property in.suit. The alienation impeached 
is the sale thereof dated the 14th of August 
1950 by defendants 1 and 2, for themselves 
and as representing the other members, in 
favour of the eighth defendant who died pen- 
ding the suit. Defendants 11 to 13 who are 
his wife and children now represent his estate. 
This second appeal is by the thirteenth de- 
fendant. 


3. The concurrent findings recorded 
by both the Courts below are :— 


1. That the property in suit is the family 
_ property of plaintiff and defendants 1 to 7; 


2. that out of the consideration of 
Rs. 8.000/- for the sale deed, only a sum 
of Rs. 3267-25 p. was for purposes of family 
necessity; and 


3. that the alienee had effected improve- 

ments in the property of estimated value of 
Rs. 3940-50 p. 
The decree made by the lower appellate 
Court is that the plaintiff, on behalf of his 
family, is entitled to recover possession of 
the suit property alienated to the 8th defen- 
dant, together with the mesne profits at the 
rate determined by him from the 19th of 
November, 1962 (the date of notice by. the 
plaintiff repudiating the sale) with the fur- 
ther direction that the above-mentioned sums 
of Rs. 3267-25 p. and Rs. 3940-50 p. be ad- 
justed against mesne profits payable by the 
alienee. 


4, On the first question as to the 
nature of title in respect of the property, 
certain facts are undisputed. The bulk of 
the property were originally purchased under 
a sale deed, Ext. B-1 dated the 27th of 
August, 1907, by three sisters, Akku, Korap- 
palu and Channamma. Some of the items 
included in the suit property were purchased 
by Santhamma, daughter of Akku under Ex- 
hibit B-2 on the Ist of December, 1915. Akku 


died first and thereafter Korappalu. The. 


original purchase by the three sisters under 
Exhibit B-1, is not shown to have been made 
otherwise than with the assistance of their 
own funds or for the benefit of anyone ex- 
cept the three purchasers. There could also 
be no doubt, as a matter of law, that on 
the death of Akku, her interest in the pro- 
perty devolved, according to the customary 
Aliyasanthan Law, on her own Tavazhi con- 
sisting of only her daughter; when Korappalu 
‘died later without leaving any children, her 
interest devolved on her branch which in 
the absence of her children consists of her 
mother’s descendants, viz., Akku’s daughter 
Santhamma and her surviving sister Chan- 
namma: it is also the rule of the said custo- 
mary law that upon such descent, the heirs 
hold the property as Kavaru or family pro- 
erty. 


5, There were previous alienations of 
this property followed by litigation, by other 
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members to get rid of the alienations. The 
result of one of those, at the appellate stage, 
was that an alienation in favour of one Ismail 
Beary was declared to be not binding on the 
family to the extent of two-thirds and in 
execution of the decree for mesne profits 
one-third remaining with Ismail Beary was 
also purchased by the decree-holder’s family. 


6. The result was that the entire pro- 
perty, on account of the devolutions and 
litigation, became family property of the 
descendants of Kakru, the mother of Akku, 
Korapalu and Channamma. 

7. That is also the averment or reci- 
tal contained in the suit sale deed Ext. B-5 
dated the 14th of August, 1950. 


8. Mr. Holla, learned Counsel for the 
appellant, has however contended that in an- 
other suit a slightly different view was taken 
as to extent of the interest of the property 
which became the property of the family and 
that according to the decision of the Munsiff 
in that litigation, Channamma was held to 
have possessed, in her own right, interest to 
the extent of 4/9 of the property. But any 
argument which could be constructed on the 
basis of the said view, has become unavail- 
able by the subsequent death of Channamma 
resulting in a devolution by the rule of law 
which converts the property into joint family 
property. 

9. The finding of the lower appellate 
Court, therefore, on the first question is not 
Vitiated by any error of law. 

10. The finding that only Rs. 3267-25 p. 
out of the consideration for the sale repre- 
sented real family necessity, is a finding of 
fact. Likewise, the finding that the alience 
had effected improvements in the property 
of the value of Rs. 3940-50 p. is also a find- 
ing of fact. Neither of them can be inter- 
fered -with in second appeal because they 
are not shown to be vitiated by any error 
of Jaw. 

11. The only point that remains is 
whether the direction by the lower appellate 
Court for payment of mesne profits from 
the date of notice repudiating the alienation 
and for adjustment of mesne profits as 
against Rs. 3267-25 p. and Rs. 3940-50 p. 
mentioned above, is sustainable in Jaw. 


12. One of the ways in which the 
direction is sought to be sustained by Mr. 
Gopal Krishnashetty, Learned Counsel for 
plaintiff-respondent, is that by virtue of the 
express provisions of Section 29 (1) of the 
Madras Aliyasantana Act, 1949 (hereinafter 
referred to as the Act) which governs the 
family, the alienation must be regarded as 
totally void from its very inception and that, 
therefore, both law and equity require that 
the alienee should pay mesne profits to the 
family from the date of repudiation. Alter- 
natively, he says that even if one should 
regard the alienation as merely invalid the 
same legal position would follow: 

13. The relevant portion of S. 29 (1) 
of the Act reads as follows :— 
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“No sale or mortgage of any immovable 
property of kutumba ............ shall be valid, 
unless it is executed by the yajaman, for 
consideration, for kutumba necessity or bene- 
fit, and with the written consent of the majo- 
rity of the major members of ‘the kutumba.” 


14, As pointed out in the judgment 
of the lower appellate Court, there is no 
doubt that the document is executed by the 
yajaman, for consideration, with the written 
consent of the majority of the major menmi- 
bers of the kutumba. Regarding necessity, 
tbe finding is that part of the consideration 
Tepresents binding family. necessity and the 
rest of it does not. 


OB Now one thing that is clear from 
the language of the Section is that it is not 
possible to impute to the legislature any 
intention of totally nullifying the transactions 
of this nature. The reason for making this 
observation is that the- provisions of Sec- 
tion 29 (1) of the Act are intended for pro- 
tection of not any public interest but private 
proprietary interest of a family or some of 
the members of a family. Secondly, it is 
open to other members of the family not to 
question an alienation at all which would 
mean that even if one or more of the con- 
ditions enumerated in Section 29 (1) of the 
Act for validity of a sale of a family pro- 
perty, is broken, the breach or the con- 
sequences of the breach may either be re- 
paired or waived. Thirdly, it is not open 
to any particular individual whether an 
alienor or alienee or non-alienating members 
of the family to say finally that a particular 
transaction contravenes any of the condi- 
tions enumerated in Section 29 (1) of the 
Act. The ultimate decision must be left to 
the Court. 


16. Hence when the choice is left 
with members of the family whether or not 
to question the alienation and the determina- 
tion of the validity or otherwise of the 
transaction is a matter exclusively for the 
Courts, it is opposed to known principles of 
law and jurisprudence to say that the inva- 
lidity or possible invalidity following upon the 
contraventions of Section 29 (1) of the Act, 
is equivalent to total nullification of the 
transaction. The correct view to take is that 
the causes for invalidity, if any, are permit- 
ted by law to be removed by subsequent 
consent, conduct o waiver. 


17. When such is the position, it is 
not in my opinion, possible for a person 
questioning the alienation to insist that mesne 
profits be given to him from the very date 
of the alienation or from the very date of 
the repudiation, irrespective of or without 
regard to the actual circumstances. of the 
case and equities suggested by them. 


18. Indeed in the case of alienations 
set aside under the ordinary Hindu Law sub- 
ject to conditions imposed by the Court, it 
has been held by the Privy Council in ILR 
41 All 63 = (AIR 1918 PC 118) (Banwari 


costs in this Court and in the lower 
E appellate 


ALR. 


Lal v. Mahesh) that when an alienation is 
set aside only upon payment of certain sums 
the alienees must be deemed to be lawfully 
in possession until they are set aside and 
therefore not accountable for mesne profits 
till then, 


19. Neither the tests of Hindu Law 
nor Section 29 (1) of the Act, which prohibit 
alienation of family property except for 
necessity or benefit of the family, indicate or 
enumerate any rules or considerations to be 
observed when an alienation is supported 
partly by necessity and partly not so support- 
ed. The proper order to pass and the con- 
ditions to impose in those circumstances, are 
left entirely to the Court having regard to 
the special facts and circumstances of the 
case and the equities suggested by them. The 
case of Banwari Lal mentioned above is one 
such instance. 

20. In the present case, the special 
circumstances are that the alienee has taken 
the property not merely on the representa- 
tion that it is family property but upon the 


_Tepresentation that the consideration thereof 


is of such a character as to support a valid 
alienation of family property. The Court 
has held upon evidence that at least Rupees 
3267-25 p. is made up to debts binding upon 
the family. As to the rest, it is not the find- 
ing of the Court that the plaintiff or other 
members of the family have shown that 
those sums are not binding on the family at 
all, but that the alienee has not been able 
to place before the Court sufficient materials 
to make out that original recital in the. sale 
deed as to their necessity is correct. The 
Court has also held that in the bona fide 
belief that he acquired full title, the alienee 


has improved the property and has spent. 
Rs. 3940-50 p. : j 


21. In all these circumstances, it ap- 
pears to me proper and equitable that the 
decree entitling the plaintiff to recover. pos- 
session of the property on behalf.of his 
family, must be subjected to the condition 
that he should first pay to the alienee or de-l- 
posit in Court for payment out to defendants 
11 to 18, the sum of Rs. 3267-25 p. plus 
3949-50 p. and that the plaintiff will be en- 
titled to mesne profits only from the date 
of actual payment to defendants 11 to 18 or 
from the date of notice to them of a de- 
posit made in Court. 


22. The determination of the quan- 
tum of mesne profits now made by the lower 
appellate Court is set aside. Mesne profits 
will be determined when occasion arises in 
a separate application under Rule 12 of 
Order 20 of the Code of Civil Procedure. 


23. The decree of the lower appellate 
Court will be modified accordingly. = 


24, The parties will bear their own 


Decree modified. 
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Manikrao Patil, Petitioner v. Bapu Rao- 


Patil and another, Respondents. 


Election Petn. No. 6 of 1972, DJ- 20-9- 
1972. ' 


Index Note: —.(A) Representation of 
the People Act (1951), Section 97 — Proviso 
— Mandatory conditions of — Plea of re- 
crimination by returned candidate not avail- 
oe prescribed conditions are not ful- 


Brief Note: — (A) Where, respondent 
the returned candidate objects that petitioner 
is himself guilty he is allowed 14 days from 
date fixed for respondent’s appearance to 
give notice of his intention to the High 
Court (Section 86) and furnish security under 
Sections 117 and 118. The plea is not al- 
lowed to be proved where the conditions are 
not fulfilled. The proviso conditions are 
mandatory. (Para 7) 


Index Note: -— (B) Representation of 
the People Act (1951, Section 123 (3) — 
Corrupt practice regarding language. 

Brief Note: — (B) An act to consti- 
tute a corrupt practice within Section 123 (3) 
the appeal’ to the electorate must be based 
on the candidate’s personal language and 
not if consideration of language is made an 
issue. AIR 1965 SC 183, Followed. 

(Para 17) 


Index Note: — (© Representation of 


the People Act (1951), Section 83 (1) (2) and 


86 (5) as amended by Act 47 of 1966 — 
Election petition — Contents of — Liability 
to be struck off for want of material facts 
and/or particulars. 


Brief Note: — (C) Clauses (1) and (2) 
of Section 83 make it mandatory on the 
petitioner to furnish a concise statement not 
only of material facts necessary to constitute 
a cause of action, but also particulars neces- 
sary to put the returned candidate on notice 
of the details of the charge he is called 
upon to meet. If bald statements are made 
they do not satisfy the requirements of the 
section. (Para 18) 


Index Note:— (D) Representation of 
the People Act (1951), S. 123 (4) — Corrupt 
practice — Criticism of public or political 
activities is not. 

Brief Note:— (D) To constitute a cause 
of under Section 123 (4) the allegations re- 
garding character and conduct must be such 
as would refiect on the moral and mental 
character of the candidate personally. Any 
criticism, of his public or political activities 
however unfair or exaggerated would not 
make it a corrupt practice. (Para 24) 
Cases Referred: Chronolgoical Paras 
AIR 1972 SC 515=(1972) 2 SCR 742, 


Hardwarilal v. Kanwal Singh 13 
DQ/EQ/B563/73/MVI 
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AIR 1969 SC 1201=(1969) 3 SCR 603, 
Samant N. Balakrishna. v. George 
Fernandez 13, 14 

AIR 1965 SC 183=(1964) 6 SCR 750, 
Jagdev Singh v. Pratap Singh 17 

AIR 1964 Pat 26=1963 BLIR 897, 

Sant Prasad Singh v. Dasu Sinha 21 

AIR 1960 SC 368=— (1960) 2 SCR 355, 

S. M. Banerji v. Sri Krishna Agarwal 10 

AIR 1960 SC 770=(1960) 3 SCR 91, 
Balwan Singh v. Lakshmi Narain 10 

AIR 1955 SC 610=(1955) 2 SCR 428, 
Bhikaji Keshao Joshi v. Brijlal Nand- 
lal Biyani 10 


A. V. Albal. for Petitioner; R. U. Gou- 
lay, for Respondent No. 1; Respondent 
No. 2 placed ex parte. 


ORDER:— I. A. No. IH is an appli- 
cation filed by the first respondent (Return- 
ed Candidate) praying for the striking out 
of the paragraphs in the Election Petition 
concerning the allegations relating to cor- 
rupt practices alleged to have been indulg- 
ed in by the first respondent. The relevant 
issue in this regard is No. 5, which is set 
out later. This issue was set down for hear- 
ing as a preliminary issue. But by common 
consent of Counsel Issue No. 7 and two 
other issues, namely 3 and 6, the survival - 
or otherwise of which would depend on the 
findings on issues Nos. 5 and 7, have also 
been taken up and treated as preliminary 
ones. Hence the issues arising for consi- 
deration are 3, 5, 6 and 7. The petitioner, 
it must be stated, has made no attempt to 
amend or amplify the particulars furnished 
in the Petition relative to corrupt practices. 
Before setting them out, it is necessary to 
briefly advert to a few relevant facts. 

2. In the elections held in March, 
1972 for a seat for the Mysore Legislative 
Assembly from Aurad Constituency, in 
Bidar District, the first respondent, who con- 


- tested the election as an independent candi- 


date, allegedly supported by M. E. S. (Maha- 
rashtra Ekikarana Samithi) Party; was -re- 
turned. The petitioner and the second res- 
pondent had also contested in the election 
on behalf of what have since come to be 
known as Congress (O) and Congress (R) 
respectively. The votes secured by the peti- 
tioner and respondents 1 and 2 were 18,570, 


22,431 and 13,376 respectively. The polling 


for the seat in question Jook place on 9-3- 
1972 and the results were announced on 
11-3-1972. The Election Petition has been 
presented on 25-4-1972. 

3. The election of the first respon- 
dent has been challenged on grounds relat- 
ing to disqualification, with which I am not 
concerned for the present, and corrupt prac- 
tices falling under the definitions in sub- 
sections (3), 3 (a) and (4) of Section 123 of 
the Representation of the People Act, 1951 
(R. P. Act), which will be referred to later 
in detail when they fall to be examined in 
the context of the law applicable to such - 
matters. The Petition is also accompanied 
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by five pamphlets marked as Annexures 1 
to 5, the contents of which also will be re- 
ferred at a later stage. But it is relevant to 
state that one of the reliefs sought by the 
petitioner is that he himself might be declar- 
ed as duly elected: The petition is resisted 
on behalf of the first respondent only, and 
apart from controverting the various allega- 
tions in the Petition, it has been pleaded 
that the petitioner himself has been guilty 
of certain corrupt practices and, therfore, is 
not entitled to be declared as elected. 

4. The Issues Nos. 3, 5, 6 and 7 will 
now be set out end are as follows:— 

“3. Whether the petitioner proves all or 
any of the allegations relative to corrupt 
practices pleaded in his petition? 

5. Whether the petitioner has to be non- 
suited on the grcund that the allegations in 
the petition relative to corrupt practices are 
vague and do not, therefore, call for a trial 
on facts, as pleaded in para 13 of the Written 
Statement of the first respondent. 

6. Whether the first respondeat esta- 
blishes the allegations of corrupt practices 
indulged in by the petitioner himself zs alleg- 
ed in paragraphs 15, 16 and 17 of tke Writ- 
ten Statement? 


7. Whether the first respondent would 
be entitled to prove corrupt practices pleaded 
by him in paragraphs 15, 16 and 17 without 
filing a proper recriminatory -petition :n com- 
pliance with Section 97 of the R. P. Act and 
specifying materials on which’ such allega- 
tions are based?” 

5. It will be seen from the above 
issues that Issues Nos. 3 and 6 relate to 
proof of allegations and could survive only 
if the answers to Issues Nos. 5 and 7 are in 
the negative and affirmative respectively. 
Hence in the main, the issues that arise for 
consideration are 5 and 7, and I pronose to 
consider the same. 


6. It is convenient to take up Issue 
No. 7 first. The plea involved herein is 
one of recrimination which would be per- 
missible only when in an election petition a 
declaration (that any candidate other than 
the returned candidate is duly elected) is 
claimed in accordance with the provisions of 
Section 97 of the R. P. Act. The >roviso 
to the said section prescribes the corditions 
precedent to be complied with by the return- 
ed candidate or such other party who desi- 
res to lead evidence in support of such a 
_ plea. They are: (1) Notice of intention to 
lead such evidence must be given to the 
High Court within fourteen days of the 
commencement of trial; (2) furnish security 
as per Sections 117 and 118 of the R. P, 
Act. As to what is the date of ‘com-nence- 
ment of trial’ for the purpose of Section 97, 
it is laid down in the explanation to Sec- 
tion 86 (4) of the R. P. Act, that a tricl must 
‘be deemed to have commenced on the date 
fixed for the appearance of respondents in 
order to answer the claim or claims made 
in the Petition. 
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7. In the case on hand, the date fix- 
ed for such appearance of respondents is 
29-5-1972. The written statement, raising 


recriminatory pleas for the first time, has 


been produced on 30-6-1972, clearly beyond 
fourteen days from the date of commence- 
ment of trial within the meaning of sec- 
tions 86 (4) -and 97 of the R. P. Act. More- 
over, no security has been furnished as rę- 
quired by the provisions of Section 97. It is 
clear therefore, that the respondent would 
be disentitled to lead evidence in support of 
such allegations. The provisions of Sec. 97 
are clearly mandatory and, therefore, have 
to be strictly complied with. 


3. For the above reasons, Issue No. 7 
has to be answered in the negative, and 
against the respondent. In view of this con- 
clusion, Issue No. 6 does not survive for 
decision. The issues are answered accord- 
ingly. 


9, I now turn to Issue No. 5. The 
allegations of ‘material faci and ‘particu- 
lars’, as contemplated under Section 83 (1) _ 
of the R. P. Act, and concerning corrupt 
practices, have been set out in sub-para- 
graphs 1 to 9 of paragraph 4 of the Peti- 
tion. In addition, Annexures 1 to 5, which 
are pamphlets, have been relied on in sup- 
port of such allegations. Broadly stated, 
such corrupt practices have been said to fall 
under ‘the definitions set out in sub-sec- 
tions (3), (3-A) and (4) of Section 123 of 
the R. P. Act. The specific allegations in 
regard to such corrupt practices will be 
referred to at a later stage, when they are 
taken up for consideration in the light of 
the law governing the matter. 


10. Sri A. V. Albal, the Jearned 
counsel for the petitioner, contented himself 
with a general submission that the facts and 
particulars furnished in the petition were 
sufficient to put the Opponent on notice of 
the charges and, therefore, there was a case 
for trial of the issues relative to corrupt 
practices. According to him, the fact that 
the respondent has been able to file a writ- 
ten statement would show that the materials 
furnished were adequate and sufficient. He 
merely invited attention to certain enuncia- 
tions by the Supreme Court in three’ deci- 
sions; namely, (1) Bhikaji Keshao Joshi v. 
Brijlal Nandlal Biyani, AIR 1955 SC 610; (2) 
S. M. Banerji v. Sri Krishna Agarwal, AIR 
1960 SC 368; and (3) Balwan Singh v. Lak- 
shmi Narain, AIR 1960 SC 770, which have 
reference to the procedure to be followed by 
a Court in case the Petition was found to be 
defective for want of particulars. It is con- 
venient to mention at this stage itself that 
those decisions were concerned with Sec- 
tion 83 (3) of the wnamended R. P. Act. The 
present provisions corresponding to it is Sec- 
tion 86 (5). On a comparison of these two 
provisions it will be seen that they are not 
oe in part materia. The provisions are 

ese: 
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“Section 83 (3) (unamended) 


The Tribunal may, upon such terms 
as to costs and otherwise as it may direct 
at any time, allow the particulars in- 
culded in the said list to be amended or 
order such further and better particulars 


in regard to any matter referred to there- 
in to be furnished as may in its opinion 
be necessary for the purpose of ensuring 
a fair and effectual trial of the petition. 


11. It seems to me that the words 
underlined in the above Section 83 (3) would 
enable a court to make an order giving an 
Opportunity to the petitioner to furnish such 
further or better particulars before striking 
off the pleadings relevant thereto. The posi- 
tion is not the same in regard to Sec. 86 (5). 
There is also no indication therein whether 
the court could act suo motu in that regard. 

any event, the enunciations in question 
relate to particulars and not to material facts. 
[In the case on hand, in my view, the mate- 
rial facts themselves are wanting. Hence this 
contention of Sri Albal has to fail. 


12. On behalf of the respondent, 
Sri R. U. Goulay, the learned Counsel, con- 
tended that the ‘material facts and parti- 
culars’ furnished were highly insufficient 
and did not disclose a cause of action 
against him. He further submitted that the 
portion of the petition relative to corrupt 
practices did not comply with the mandatory 
requirements of the provisions of Sec. 83 
of the R. P. Act. In support of this sub- 
mission, he relied on several decided cases 
of the Supreme Court and one of the High 
Court of Patna. Before a further conside- 
ration of the problem, it would be appro- 
priate to notice the law as laid down in 
several cases, including those relied on by 
Sri Goulay. 

13. In the case of Samant N. Bala- 
krishna v. George Fernandez, AIR 1969 SC 
1201, the Supreme Court was, inter alia, 
concerned with the scope, ambit and appli- 
cability of the provisions enacted in Sec- 
tions 83, 86 (5) and 123 (4) of the R. P. 
Act. The propositions laid down therein 
have been summarised in the case of Hard- 
wari Lal v. Kanwal Singh, AIR 1972 SC 
515. It seems to me convenient to quote 
the relevant passage - in the latter case in 


order to appreciate the propositions laid 
down by Hidayatullah, C. J., in the former 
case. The passage in question, in Hardwari 
Lal’s case, occurs in paragraph (19) of the 
aforesaid report and runs thus:— 
“Hidayatullah, C, J., speaking for the 
Court laid down these propositions, first, 
Section 83 of the Act is mandatory and re- 
quires first a concise statement of material 
facts and then requires the fullest possible 
particulars. Second, omission of a single 
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Sec. 86 (5): (amended) 


The High Court may, upon such terms 
as to costs and otherwise as it may 
deem fit, allow the particulars of any 
corrupt practice alleged in the petition 
to be amended or amplified in such man- 
ner as may in its opinion be necessary 
for ensuring a fair and effective trial of 
the petition but shall not allow any am- 
endment of the petition which will have 
the effect of introducing particulars of 
a corrupt practice not previously alleged 
in the petition.” 
materiai fact leads to an incomplete cause 
of action and the statement of claim be- 
comes bad. Third, the function of particu- 
Jars is to present in full a picture of the 
cause of action to make the opposite party 
understand the case he will have to meet, 
for the material facts and particulars are 
distinct matters. Material facts will mention 
statements of fact and particulars will set 
out the names of persons with the date, 
time and place. Fifth, material facts will show 
the ground of corrupt practice and the com- 
plete cause of action and the particulars 
will give the necessary information to pre- 
sent a full picture of the cause of action. 
Sixth, in ‘stating the material facts it will not 
do merely to quote the words of the sec- 
tion because then the efficacy of the mate- 
Tial facts will be lost. The fact which cons- 
titutes a corrupt practice must be stated and 
the fact must be correlated to one of the 
heads of corrupt practice. Seventh, an elec- 
tion petition without -the material facts re- 
lating to a corrupt practice is no election 
petition at all. A petition which merely 
cites the sections cannot be said to disclose 
a cause of action where the allegation is the 
obtaining or procuring of assistance unless 
the exact type and form of assistance and 
the person from whom it is sought and the 
manner in which the assistance is to further 
the prospects of the election are alleged as 
statements of facts.” 
Again, in the same judgment (Hardwari 
Lal’s) in para 20, it is further observed thus: 

Material facts are facts which 
if established would’ give the petitioner the 
telief asked for. If the respondent had not 
appeared could the Court have given a ver- 
dict in favour of the election petitioner? The 
answer is in the negative because the allega- 
tions in the petition did not disclose any 
cause of action”. 

14. Reverting to . the decision in 
Samant N. Balakrishna’s case AIR 1969 SC 
1201, in the context of the provisions of 
Section 86 (5), it is observed by the Court 
n paragraph 30 of the aforesaid report 

us: i 


“Since a single corrupt practice com- 
mitted by the candidate, by his election agent 
or by another person with the consent of 
the candidate or his election agent is fatal 
to the election, the case must be specifically 
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pleaded and strictly proved. If it has not’ 
been pleaded as part of the material facts,- 


particulars of such corrupt practice cannot 
be supplied later on. The bar of the latter 
part of the fifth sub-section to Section 86 
then operates.........00.” 

15. Keeping in view the above prin- 
ciples, I shall now proceed to consider the 
allegations in the’ petition relative to corrupt 
practices. 

16. Im essence, paragraph 4.1 of the 
Petition refers to appeal to language falling 
under Section 123 (3) of the R. P. Act. 
The material allegations are: 

NTE The respondent exploited the 
issue for his own purpose by exceeding the 
limits of the political issue and making it a 
language issue in pure and simple terms. The 
militant appeal has been.in the nature of re- 
questing the people to vote in the name of 
language namely, Marathi language as oppos- 
ed to the Kannada language. All the. pam- 
phlets issued by him and his workers and 
agents with his consent or connivance have 
all been in Marathi language. Respondent, 
his agents and other persons with the con- 
sent of his have been asked to vote on -the 
ground of ‘language namely Marathi langu- 
age and not to vote for the petitioner on the 
ground that he speaks Kannada language. 
This, he has done by publishing the pam- 
phlets as also in the various election spee- 
ches which he made during the course of 
election propaganda throughout the constitu- 
ency. This act on his part therefore has 
been a corrupt practice falling within the 
sub-section (3) of Section 123 of the Act.” 

17. The first -part of the allegation 
Telated to making the language an issue in 
the election, I fail to see that even if such 
am issue had been raised, how it would of- 
fend the provisions of law in this regard, 
secondly an inference is sought to be drawn 
on that basis of the language adopted in 
the pamphlets, aforesaid 1 to 5, which are 
in Marathi. This ground cannot be of any 
avail to the petitioner in order to show that 
the language of the candidate is being ex- 
ploited to persuade the electorate either to 
vote or refrain from voting for a particular 
candidate. It is significant to note that there 
is no reference to any fact of such reference 
to the language of the petitioner in any of 
the pamphlets in question. That such an act 
to constitute a corrupt practice within the 
meaning of Section 123 (3) the appeal must 
be based on the candidate’s language, and 
not if consideration of language is made-an 
issue in an election. There is support for 
this view in the case of Jagadev Singh v. 
Pratap Singh, AIR 1965 SC 183. In para 
26 of the said report, this is what Shah, J. 
(as: be then was) has observed: 

“The corrupt practice defined by Cl. (3) 
of Section 123 is committed when an appeal 
is made either to vote or refrain from voting 
on the ground of the candidate’s language. 
It is the appeal to the electorate on a ground 


Manikrao v. Bapu Rao (Venkataswami J.) 


“ ALR, 


personal to the candidate relating to. his 
language which attracts the ban of Sec- 
tion 100 read with Section 123 (3). There- 
fore it is only when the electors are asked 
to vote or not to vote because of the parti- 
cular language of the candidate that a cor- 
rupt practice may be deemed to be commit- 
ted. Where however for conservation ofi- 
language of the electorate appeals are made 


_ to the electorate and promises are given that 


steps would be taken to conserve.that langu-| 
age, it will not amount to a corrupt prac- 
tice.” 
18. It is no doubt true that there is 
an allegation that the respondent and his 
agents had been asking “not to vote for the 
petitioner on the ground that he speaks 
Kannada language.” This is too bald a state- 
ment to constitute material sufficient to put 
the opponent on notice of the charge he is 
called upon to meet without particulars as 
to place, time and the names of persons from 
whom such votes were sought and any other 
circumstances relevant. There is no doubt a 
reference to the making of election speeches 
by the respondent and the pamphlets. Even 
these facts, whether they be material facts 
or particulars within the meaning of the pro- 
visions of Section 83, are devoid of details 
adumbrated above. Clauses (1) and (2) of 
Section 83 make it mandatory on the peti- 
tioner to furnish a concise statement not 
only of material facts necessary to consti- 
tute a cause of action, but also particulars 
necessary to put returned candidate on notice 
of the details of the charge he has been call- 
ed upon to meet. As regards the contents 
of the pamphlets relied on, only one of 
which has been issued by the respondent, it 
has not been shown to me that there was 
any appeal addressed to the voters not to 
vote for the petitioner on the ground that he 
speaks Kannada language. Hence, I am 
clearly of the view that the material in this 
regard does not satisfy the requirements of 
Section 83 (1) and (2) of the R. P. Act. 
therefore, direct that para 4-1 of the. peti- 


‘tion be struck off from the petition. 


19, The paragraphs numbered as 


4.2, 43 and 4.4 in the petition relate to the 


issue of an appeal by 15 persons, a copy 
of which is marked as Annexure II. Princi- 
pally, on the basis of this pamphlet the peti- 
tioner has sought to bring the charge under 
all the .sub-sections of Section 123 with 
which we are concerned. In order to lay 
the charge at the door of the respondent, this 
is what has been stated in para 4.2:-~ 


AAPEEE TE Although 15 persons are said 
to have signed, the petitioner states that the 
author and publisher is the, respondent him- 
self. Alternatively some of the said persons 
are the workers and agents of the respon- 
dent and as they have printed.and published 
the pamphlets with the consent of the res- 
pondent, he is deemed to have accepted them 
as his, It thus tantamounts to a publication 
by the respondent himself.” 
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20. It seems to me from the above 
passage, that the petiticner is uncertain as to 
who among the signatories of Annexure . 2 
were the agents and workers of the second 
respondent. The particulars in regard to 
their identity are necessary as otherwise 
it would be tantamount to allowing the peti- 
tioner to shape his case in evidence in such 
a manner as to take the respondent by sur- 
prise. - l 

20-A. Paragraph 4.3 merely refers 
to the contents of the annexure in 
question, wherein there is a 
the public activities of the respondent and 
the good that has been done by him to the 
area concerned with the constituency. Ac- 
cording to the petitioner, this constitutes a 
charge falling- under sub-section: (3) of Sec- 
tion 123 of the R. P. Act. 

91. Annexure 2 in question, is an ap- 
eal to the community of ‘Dhangars’ to vote 
or the respondent. It nowhere refers to the 

caste or community of the respondent. tn 
order to constitute this as a charge falling 
under sub-section (3) or (3-A) of Section 123, 
the appeal must be on the basis of the caste 
of the candidate. This view is supported by 
the observation in Sant Prasad Singh v. Dasu 
Sinha, AIR 1964 Pat 26. The observations 
occur in para 7 of the above report and 
Tead thus: 

“It is clear that the expression “for any 
person on the ground of his religion, race, 
caste, community or language” distinctly 
lays down that the appeal to be made by the 
candidate to the voters to support him should 
be on the ground that he belongs to a parti- 
cular religion, caste, etc. s.s.s... a 

22. ` The contents of Annexure 2 are 
also pressed into service in support of a plea 
that the fact ‘“Kurubars” (Dhangars) have 
been asked to vote in favour of the respon- 
dent on the ground that the Congress was 
hitherto controlled by another community 
and had done nothing for kurubars, and 
such an appeal, therefore, amounted to pro- 
motion of feelings of enmity and hatred be- 
tween different classes of citizens of India 
‘on the ground of religion. It seems to me 
that such an inference is far-fetched, nor is 
it ‘implicit? as pleaded. The pamphlet in 
question (Annexure HM) is a short one and 
may be set out in full. It reads thus: 

“English translation of Annexure IL 

Aurad Taluka. 

Respectful appeal to Dhangar 

(Shepherd) Community! 

Brothers and Sisters: 

It is known to you that the day of 
Election is approaching and therefore, it is 
your duty to cast ycur invaluable votes to 
elect the appropriate candidate. 


The representatives of both the Congress 
parties, viz. Organisation Congress (Syndi- 
cate) and Indira Congress (Indicate) have not 
done anything so far for the progress of 
our community. You are quite aware of it. 


reference to`’ 
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For the progress of this community only 
Mr. Bapurao Patil Ekambekar has certainly 
done. anc will do something. Hence it is 
our first duty to elect him by a great majo- 
rity due to which he can get good opportu- 
nity to work for the welfare of our com- 
munity. l 

ours.” 

23. From the above it is clear that 
Kurubars have been merely asked to vote in 
favour of the respondent. There is no re- 
ference to any other community. Hence this 
allegation cannot be said to give rise to a 
triable issue. The material facts pleaded in 
support are too vague and completely devoid 
of particulars. I am, therefore, of the view 
that paragraphs 4.2, 4.3 and 44 of the 
petition are liable to be struck off. It is 
ordered accordingly. i 

24. The paragraphs in the petition 
that, remain, so far as the questions before 
me are concerned, are 4.5, 4.6 and 4.7. Ac- 
cording to the petitioner, the charge in this 
behalf would be one falling under sub-sec- 
tion (4) of Section 123 of the R. P. Act. 
The charge in this behalf is clearly based 
on the contents of Annexures 3 to 5 which 
are pamphlets issued under the signatures of 
several persons who it is alleged are agents 
and workers of the respondent and there 
was consent by him for the issue of such 
appeals. The contents of such pamphlets 
are generally in praise of the good work of 
the respondent in various fields such as edu- 
cational, social. and communications, pertain- 
ing to Aurad Taluk. The plea is that such 
claims are -all false and also false to the 
knowledge of the makers themselves. In 
my view, to constitute a cause of action fall- 
ing under the head of charge under Sec- 


.tion 123 (4) of the R. P. Act, the allegations 


regarding character and conduct must be}. 
such as would reflect on the moral and: men- 
tal character of the candidate personally. 
Any criticism, therefore, of the public or 
political activities of candidate, however 
unfair or exaggerated, would not bring the 
charge tmder Section 123 (4). That the cri- 
ticism complained of falls under the latter 
category is clear from the following plea in 
is petition. In paragraph 4.7 it is pleaded 
us:— 

E aseaseee Lhe petitioner further states 
that the statements are relgting to improve- 
ments and further statements that the said 
imporvement is referable to respondent alone 
are statements which are false and further 
they are false to the knowledge of the 
makers themselves. According to the peti- 
tioner, the said statements are made and 
published by the candidate himself. Even 
in case it is assumed, that they are publish- 
ed by some or all the signatories, they be- 
ing workers or agents of the respondent, will 
become acts of the respondent. s 


25. 


žtaasroott 


I am, therefore clearly of opin- 


‘jon that the allegations in this behalf would 


not give rise to a cause of action in support 
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of a charge falling under Section 123 (4) of 
the R. P. Act. The answer to Issue No. 5, 
therefore, is in the affirmative and against 
the petitioner. Hencé, paragraphs 4.5, 4.6, 
4.7 and 4.8 also call for interference and they 
are, therefore, ordered to be struck off from 
the petition. ae 

26. In the result, I. A. No. IX is al- 
lowed, Paragraphs 4, 4.1, to 4.8 are struck 
off. Paragraphs 4.9 and 4.10 would not also 
arise for consideration in view of my con- 
clusion in regard to the earlier sub-para~- 
graphs of paragraph 4. Hence they are also 
ordered to be struck off. 

27. The issue No. 5, therefore, has 
to be answered in the affirmative. Issue 
No. 7 is answered in the negative. It fol- 
lows from this that Issues Nos. 3 and 6 
would ‘not survive for decision. From these 
conclusions, it would follow that the parties 
will not be at liberty to adduce evidence as 
to the corrupt practices alleged against each 


other. é 
Order accordingly. 
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Azeezulla Sheriff and others, Appellants 
v. Bhabhutimul, Respondent. 


Second Appeals Nos. 760 and 905 of 
1968, D/- 28-6-1972, against Judgment and 
decree of 2nd Addl. Civil J.; Bangalore, D/- 
30-3-1968.. 

Index Note: — (A) Civil P. C. (1908) 
Section 100 — Second appeal — Concurrent 
finding of fact — Interference by High Court. 


Brief Note: — (A) Where the concur- 
rent findings of fact that the sale deed in 
-question was supported by consideration and 
was not vitiated by fraud and misrepresen- 
tation were not challenged on the ground 
that they were contrary to law apart from 
on the ground that the appreciation of evi- 
dence by the Court below was not proper, 
the finding could not be interfered with in 
second appeal. (Para 6) 

Index Note: — (B) Registration Act 
(1998), Sections 47, 75 (3) — Section 47 and 
sub-section (3) of Section 75 deal with two 
independent topics and one does not exclude 
the operation of ethe other. 


Brief Note: — (B) 
Section 75, only determines the deemed date 
of registration in respect of documents com- 
pulsorily registered in pursuance of an order 
made under Section 75 (1). Sub-section (3) 
of Section 75 does not deal with the effect 
of registration of a document. That topic 
is dealt with by Section 47 which states that 
once a document is registered, it shall ope- 
rate from the time from: which it would 
have commenced to operate if no registra- 
tion thereof had been required or made, and 
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Sub-section (3) of: 
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not from the time of its registration. The 
expression “Not from the time of its regis- 
tration” used in Section 47 makes it clear 
that the date of registration, whether actual 
or the deemed date under Section 75 (3), 
has no relevance: whatsoever for determining 
the time from which the registered document 
operates. Once the document is registered, 
whether it is on admission of execution under 
Section 35 or by way of compulsory regis- 
tration under Part XII of the Act, the provi- 
sions of Section 47 are attracted for the pur- 
pose of determining the time from which 
the registered document operates. (Para 10) 

Index Note: —- (C) Registration. Act 
(1908), Sections 47, 49 — A compulsorily 
registrable sale deed executed earlier in point 
of time, will when registered, prevail. over 
the subsequent sale deeds even though such 
latter deeds were registered at an earlier point 
of time. 

_ Brief Note: — (C) Once a sale deed 
is registered, the document shall operate from 
the time from which it would have com- 
menced to operate if no registration thereof 
had been required or made, in view of the 
clear provisions of Section 47 of the Regis- 
tration Act. The provisions of Section 47 
of the Registration Act are attracted to all 
the successive sale deeds executed by the 
same vendor in respect of the same proper- 

The question of priority has, therefore, 
to be determined only with reference to the 
principle embodied in Section 48 of the 
Transfer of Property Act. Section 48 of 
the Transfer of Property Act incorporates 
an important principle that a man cannot con- 
vey a title better than what he himself pos- 
sesses. If a person effects a transfer of 
property in accordance with law, he cannot 
thereafter deal with property already trans- 
ferred by him. If a person has effected a 
transfer of property he cannot thereafter 
deal with. the same property ignoring the 
rights already created by the earlier transfer 
effected by him. Consequently, the sale deed 
executed first, when registered, prevails over 
successive subsequent sale deeds in respect 
of the same property. (Transfer of Pro- 
perty Act (1882), Sections 48, 54). (Case law 
discussed). (Para 13) 
Cases Referred: Chronological Paras 
AIR 1970 Mad 226 = 82 Mad LW 

732, Arunachalam Asari v, -Sivan 


Perumal Asari 13 
AIR 1965 SC 430 = (1964) 6 SCR 
727, Nathan v. S. V. Maruthi Rao 13 


AIR 1961 SC 1747 = (1962) 2 SCR 
474, Ram Saran Lall v. Mst. Domini 
Kuar 11 
AIR 1941 Cal 78 = 44 Cal WN 802, 
Gobardhan Bar v. Gunadhar Bar 
AIR 1927 PC 42 = 54 Ind App 89, 
T. V. Kalyana Sundaram Pillai v. 
Karappa Mooppanar 13 
S. Rangaraj, for Appellants in both the 
Appeals; G. Vedavyasachar, for Respon- 
dent in S. A. No. 760 of 1968. 
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JUDGMENT:— These two appeals are 
by -plaintiffs 1 to 3 against the decrees pass- 
ed by the Il Addl. Civil Judge, Bangalore, 
in Regular Appeals Nos. 150 and 160 of 
1967, affirming the decree passed by the Ist 
Additional Ist Munsiff, Bangalore, in O. S. 
No. 1373 of 1962. . 

2. The plaintiffs instituted the suit 
on the 26th of October, 1962, for declara- 
tion that the sale deed dated 17th September, 
1962, execitted by the plaintiffs 1 and 2 in 
favour of the defendant purporting to sell 
their share in the suit schedule properties is 


null and void and for an order directing the- 


defendant to deliver the said document to 
plaintiffs 1 and 2. The case of the plain- 
tiffs is that plaintiffs 1 and 2 have a share in 
the suit schedule properties, which they 
agreed toselltothe defendant for a conside- 
ration of Rs. 1,500/-. Plaintiffs 1 and 2 
executed a sale deed on the 17th of Sep- 
tember 1962 in favour of the defendant 
which has been produced in the case as Ex- 
hibit P-1. Though the defendant got the sale 
deed executed, representing that he would 
pay the amount of Rs. 1,500/- (in?) near the 
Sub-Registrar’s office, he refused to pay 
the amount and insisted that the document 
should be registered in the first instance. 
Plaintiffs 1 and 2 having become aware of 
the fraudulent conduct of the defendant, 
came away from the office of the Sub-Regis- 
trar, but the sale deed remained with the de- 
fendant. Thereafter, plaintiffs 1 and 2 sold 
their share in the suit properties in favour 
of the 3rd plaintiff and executed sale deeds 
as per Exhibits P-2 and P-3 on the 10/ 11th 
of October, 1962. These sale deeds were te- 
gistered on the 11th of October, 1962. AS 
the defendant is trying to claim share in the 
suit schedule properties and has continued 
to remain in possession of the sale deed 
dated 17th September, 1962, the suit was in- 
stituted by the plaintiffs. 


3. The defendant resisted the suit on 
various grounds. He inter alia contended 
that plaintiffs 1 and 2 executed the sale deed 
on the 17th of September, 1962, in his 
favour, after due receipt of consideration of 
Rs. 1,500/- and that he has not committed 
any fraud as alleged by the plaintiffs. He 
further pleaded that plaintiffs 1 and 2 did 
not get the sale deed registered in spite of 
several requests, on the ground of some 
personal inconvenience. Subsequently, plain- 
tiffs 1 and 2 gave a notice to the defendant 
putting forward a false and concocted story 
against the defendant. The defendant pre- 
sented the sale deed dated 17th September, 
1962, for registration before the Sub-Regis- 
trar on the 25th of October, 1962. As 
plaintifis 1 and 2 did not appear before the 
Sub-Registrar and admit the execution of 
the sale deed, the Sub-Registrar, by his order 
dated 17th May, 1963, refused to register 
the sale deed dated 17th September, 1962. 
The defendant, therefore, took up the mat- 
ter to the District Registrar who, by his 
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order dated 19th August, 1964, directed the 
registration of the sale deed dated 17th -Sep- 
tember, 1962. In pursuance of the said di- 
rection of the District Registrar, the sale 
deed was registered by the Sub-Registrar on 
the 25th of August, 1964. The registration 
actually took place during the pendency of 
the suit. 

4. The learned Munsiff, after consi- 
dering the evidence on record, came to the 
conclusion that the sale deed dated 17th 
September, 1962, executed by plaintiffs 1 
and 2 in favour of the defendant is not 
vitiated by fraud and misrepresentation. He 
also held that the same is also supported by 
consideration. The learned Munsiff, though 
he refused to grant the reliefs prayed for in 
the plaint, passed a decree declaring that as 
between plaintiffs 1 to 3 and the defendant, 
the sale deeds Exhibits P-2 and P-3 executed 
in favour of plaintiff No. 3 shall prevail 
over the sale deed Exhibit P-1 executed in 
favour of the defendant. 


§ The aforesaid decree was chal- 
lenged in appeals preferred by both the 
plaintiffs and the defendant, in the Court of 
the Civil Judge at Bangalore. The learned 
Civil Judge disposed of both the appeals 
by his common judgment rendered on 30th 
March, 1968. The learned Civil Judge dis- 
missed the appeal of the plaintiffs and allow- 
ed the appeal of the defendant, with the re- 
sult, the suit of the plaintiffs stands dismiss- 
ed. On the. ground ‘that there were two ap- 
peals before the learned Civil Judge, one by 
the plaintiff and the other by the defendant, 
the plaintiffs have preferred these two second 


als. P 
6. The first contention of Shri S. 
Rangaraj, learned counsel for the appellants, 
is that the learned Civil Judge has not pro- 
perly analysed the evidence on record and 
that therefore the findings regarding conside- 
tation, fraud and misrepresentation require 
to be set aside. Both the courts have, on 
consideration of the evidence on record, re- 
corded findings of fact against the plaintiffs 
and held that the sale deed Exhibit P-1 is 
supported by consideration and that the 
same is also not vitiated by fraud and mis- 
representation. Apart from submitting that 
the appreciation of evidence by the Court 
below is not proper, no attempt was made 
to demonstrate that the findings recorded by 
the Court below are contrafy to law. Hence, 
those findings cannot be interfered with in 
these second appeals. i 
7.. It was next urged by Shri Ranga- 
raj that the Court below committed an 
error in bolding that the sale deeds Exhibits 
P-2 and P-3 executed by plaintiffs 1 and 2 
in favour of plaintiff No. 3 will not prevail 
over the sale deed Exhibit P-1 dated 17 Sep- 
tember, 1962, executed by plaintiffs 1 and 2 
in favour of the defendant. : 


8. The argument of Sri Rangaraj is 
constructed on the admitted and proved 
facts, viz. that the sale deed Exhibit P-1 
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dated 17th September, 1962, was refused to 
be registered by the Sub-Registrar by his 
order dated 17th May, 1963. The same was 
ordered to be registered by the Dis-rict Re- 
gistrar by his order dated 19th Augtst, 1964, 
passed at the instance of the defendant. The 
document was thus compulsorily registered 
on the 25th of August, 1964. The sele deeds 
Exhibits P-2 and P-3 dated 10/11th >f Octo- 
ber, 1962, executed by plaintifis 1 end 2 in 
favour of plaintiff No. 3 were regis-ered on 
the 11th of October, 1962, much earier than 
the date on which Exhibit P-1 was compul- 
sorily registered. 


9, On the basis of the aforesaid est- 
blished facts, it was urged by Shri Rangaraj 
that as the sale deeds Exhibits P-2 and P-3 
have been registered earlier than the sale 
deed Exhibit P-1, though the sale deed Exhi- 
bit P-1 was executed earlier in point of time 

‘than the sale deeds Exhibits P-2 and -P-3 
. the sale deeds Exhibits P-2 and P-2 prevail 
over the sale deed Exhibit P-1, in view of 
their earlier registration. Reliance in sup- 
port of this contention was placed on Sec- 
tion 75 (3) of the Indian Registration Act, 
which reads as. follows: - 

“(3) Such registration shall take 2ffect.as 
if the document had been registered when it 
was first duly presented for registretion.” - 


In order to appreciate the contention, it will 
be useful to briefly examine the relevant 
provisions of the Indian Registration Act. 
Section 32 provides for presentation of docu- 
ments for registration. Section 34 »>rovides 
for an enquiry before registration by the 
registering officer. Section 35 provides that 
if the persons executing the document - or 
their representatives, assigns or agents admit 
the execution of the document, the rezistering 
officer shall register the document as direct- 
ed in Sections 58 to 61. It further provides 
that if any person by whom the document 
purports to be executed denies execution or 
if any such person appears to the registering 
officer to be a minor, an idiot or a lunatic 
or if any person by whom the document pur- 
ports to be executed is dead, and his repre- 
sentative or assign denies its execution, the 
registering officer shall refuse to register the 
document as to the person so denying, ap- 
pearing or dead. Sections 58 to 61 contain 
the procedure to be followed on admitting 
a document to registration. Part XII con- 
taining Sections 71 to 77, deals with the 
procedure to be followed in regard to re- 
fusal to register the document. Section 71 
‘ requires reasons tobe recorded for the re- 
fusal to register the document. Section 72 
provides for an appeal to the Registrar 
from the orders of the Sub-Registrar re- 
fusing registration on grounds other than 
denial of execution. Section 73 provides 
that an application may be presented to the 
Registrar when the Sub-Registrar refus- 
ed to register on the ground of denial of ex- 
ecution. Section 74 prescribes the procedure 
to be followed by the Registrar in respect 
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of an application presented to him against 
the refusal by the Sub-Registrar to regis- 
ter a document. Section 75 provides: that if 
the Registrar finds that the document has 
been executed and the other requirements of 
law have been complied with, he ] 
order that the document be registered. It 
further provides that if the document is 
duly presented for registration within 30 
days after the making of the order by the 
Registrar, the Registering Officer shall 
obey the said order and register the docu- 
ment, after following the prescribed pro- 
cedure as far as may be practicable in Sec- 
tions 58 to 60. Sub-Section (3) of the same 
section provides that the registration made 
in pursuance of the order of the Registrar ` 
under Section 75 shall take effect as if the 
document has been registered when it was 
first duly presented for registration. Part X 
of the Act deals with effects of registration 
and non-registration.- It is enough for the 
purpose of this case to advert to Section 47 
contained in that part which provides that 
a registered document shall operate from 
the time from which it would have com- 
menced to operate if no registration thereof 
had been required or made, and not from 
the time of its registration. 

10.. Sri Rangaraj is right in his sub- 
mission that the registration of the sale deed 
Exhibit P-1 in this case. attracts the provi- 
sions of Section 75, inasmuch as the said 
document was not registered under Sec- 
tion 35 (1) on the admission of execution by 
the executants but was compulsorily register- 
ed under Part XII on the strength of the 
order passed by the District Registrar un- 
der Sub-section (1) of Section 75 on an ap- 
plication made by the defendant under Sec- 
tion 73 complaining about the refusal by 
the Sub-registrar to register the said’ docu- 
ment, on account of the denial of its ex- 
ecution by plaintiffs 1-and 2. As Exhibit 
P-1 was compulsorily registered in pursuance 
of an order made under Section 75 (1) of 
the Act, it was urged that full effect must 
be given to sub-section (3) of Section 75 
which provides that such registration shall 
take effect as if the document had been re- 
gistered. when it was first duly presented 
for registration. It was contended that the 
effect of compulsory registration of the 
document Exhibit P-1 under Section 75. is 
regulated by Sub-section (3) of Section 75 
and not by Section 47 of the Act. — 


In my opinion, Section 47 and sub-sec- 
tion (3) of Section 75 deal with two in- 
dependent topics and that therefore one does 
not exclude the operation of the other. Sub- 
section (3) of Section 75 no doubt, applies 
only to documents which are compulsorily 
registered under Part XIE in pursuance of 
an order made by the Registrar under sub- 
section (1) of Section 75. What  sub-sec- 
tion (3) provides is that the registration of 
a document made in pursuance of an order 
passed under Section 75 by the Registrar — 
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takes. effect as if the document. had been re- 
gistered when it was first duly presented for 
Tegistration. In other words, the registra- 


tion of the document effected in pursuance 


of the order made under Section 75 (1) re- 
lates back to the date on which the docu- 
ment was duly presented for registration, 
though in fact the document was actually 
registered long after the same was duly 
presented for registration. | 

Sub-section (3) of Section 75, there- 
fore, only determines the deemed date 
of registration in respect of documents 
compulsorily registered in pursuance of 
an order made under Section 75 (1). Sub- 
section (3) of Section 75 does not deal with 
the effect of registration of a document. 
That topic is dealt with by Section 47 which 
states that once a document is registered it 
shall operate from the time from which it 
would have commenced to operate if no re- 
gistration thereof had been required of 
made, and not from the time of its regis- 
tration. The expression “not from the time 
of its registration” used in Section 47 makes 
it clear that the date of registration, whether 
actual or the deemed date under Section 75 
(3), has no relevance whatsoever for deter- 
mining the time from which the registered 
document operates. Once the document is 
registered, whether it is on admission of exe- 


cution under Section 35 or by way of com-. 


pulsory registration under Part XII of the 
Act, the provisions of Section 47 are attract- 
ed for the purpose of determining the time 
from which the registered document opera- 
tes. Repelling the argument of Shri Ranga- 
raj, I hold that though sub-section (3) of 
Section 75 applies to the document Exhibit 
P-1, the same does not exclude the operation 
of Section 47 of the Act. 

11. It was next urged by Shri Ranga- 
taj that the Court below has committed an 
error in holding that the sale deed Exhibit 
P-1 prevails over the sale deeds Exhibits P-2 
and P-3, solely, on the ground that Exhibit 
P-1 has been executed by the same vendors 
at an earlier point of time than Exhibits P-2 
and P-3. In support of his submission he 
relied upon a decision of the Supreme Court 
in Ram Saran - v. Mst. Domini Kuar, 
AIR 1961 SC 1747. That was a case in re- 
gard to right to pre-emption. Their Lord- 
ships had to examine with reference to the 
tight of pre-emption claimed, as to what is 
the date on which the sale became complete. 
In that case, it was pointed out that the re- 
quisite before the right of pre-emption can 
be exercised is the preliminary demand by 
the pre-emptor and that such demands must 
be made after the completion of the sale. It 
is in that context that their Lordships exa- 
mined the relevant provisions of the Trans- 
fer of Property Act and the Registration 
Act, in order to determine as to the date 
on which the sale can be said to have be- 
come complete. Their Lordships pointed out 
that under Sec. 54 of the Transfer of Pro- 
perty Act, sale of a tangible immovable pro- 
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perty of the value of Rs. 100/- and up- 
wards can be made only by a registered 
document and. further that the registration 
under the Registration Act is not complete 
till the document has been copied in the 
records of the Registration Office, as provid- 
ed in Section 61 of the Act. Their Lord- 
ships held that Section 47 of the Act has 
nothing to do with the completion of the 
registration and therefore nothing to do 
with the completion of a sale, when the ins- 
trument is one of sale. Dealing with Sec- 
tion 47, their Lordships held that a sale 
which is admittedly not completed until the 
registration of the document of sale is com- 
pleted cannot be said to have completed 
earlier because by virtue of Section 47, the 
instrument, after it has been registered, com- 
mences to operate from an earlier date. As 
we are not concerned in this case as to when 
the sale became complete, the aforesaid deci- 
sion is clearly distinguishable, as the princi- 
ple underlying in the said decision not hav- 
ing any application to the situation in the 
present case. 


12. Shri Rangaraj further submitted 
that their Lordships of the Supreme Court 
have, in the: aforesaid decision, referred with 
approval the decision of the Calcutta High 
Court in Gobardhan Bar v. Gunadhar Bar, 
AIR 1941 Cal 78. The Calcutta High Court 
has inter alia laid down in that decision that 
as between the transferor and the transferee, 
a registered document takes effect from the 
date of execution and that if there is a com- 
petition between two documents relating to 
the same property both of which are regis- 
tered, the one executed earlier in point of 
time will have priority, but that as regards 


‘third party the point of time at which the 


the deed is to be effective is when it is re-- 
gistered. It was, therefore, urged that the 
Supreme Court, in the aforesaid decision, 
must be deemed to have approved this prin- 
ciple laid down by the Calcutta High Court. 
On the basis of that decision, it was’ urged 
that plaintiff No. 3 not being a party to the 
sale deed Exhibit P-1, the sale deeds Exhi- 
bits P-2 and P-3 in his favour, which have 
been registered earlier than Exhibit P-1 in 
favour of the defendant, prevail over the sub- 
sequently registered sale deed Exhibit P-1. 
Though the decision of the Calcutta High 
Court does support the sontention of Sri 
Rangaraj, it is not possible to agree with his 
contention that the Supreme Court approved 
the principle laid down by the Calcutta 
High Court that as regards third party the 
point at which the deed is to be effective 
is when the same is registered. The ques- 
tion pertaining to competition between two 
registered documents did not arise for consi- 
deration ‘before their Lordships of the 
Supreme Court. Their Lordships were deal- 
ing with the limited question as to what is 
the date on which a sale of tangible im- 
movable property of the value of Rs. 100/- 
and upwards becomes complete. It is only 


. 
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in that context that their Lordships of the 
Supreme Court referred with approval the 
view taken by the Calcutta High Court in 
Gobardhan Bar’s case, AIR 1941 Cal 78. 


13. It is true that under Section 54 
of the Transfer of Property Act sale of tan- 
gible immovable property of the value of 
Rs. 100/- and upwards can be made only 
by a registered instrument. But, once the 
document is registered, Section 47 of the 
Registration Act comes into operation which 
provides that the registered document shail 
operate from the time from which it would 
have commenced to operate if no such re- 
gistration thereof had been required or made 
and not from the time of its registration. 
Section 48 of the Transfer of Property Act 
determines the priority when there are suc- 
cessive transfers. It provides that where a 
person purports to create by transfer at dif- 
ferent times rights in or over the same im- 
movable property, and such rights cannot all 
exist or be exercised to their full extent to- 
gether, each later created right shall, in the 
absence of a special contract or reservation 
binding the earlier transferees, be subject to 
the rights previously created. Section 49 of 
the Registration Act provides that until the 
document is registered, it shall not affect any 
immovable property nor can the document 
be received in evidence. The right of prio- 
rity in this case will have to be determined 
by the combined operation of the provisions 
of Sections 48 and 54 of the Transfer of 
Property Act and Sections 47 and 49 of the 
Indian Registration Act. Once a sale deed 
is registered, there would be compliance of 
the provisions of Section 54 of the Transfer 
of Property Act as well as Section 49 of the 
Indian Registration Act. Once a sale deed 
_jis registered, the document shall operate 
from the time from which it would have 
commenced to operate if no registration had 
been required or made, in view of the clear 
provisions of Section 47 of the Indian Regis- 
tration Act. The provisions of Section 47 
of the Registration Act are attracted to all 
the successive sale deeds executed by the 
same vendor in respect of the same property. 
The question of priority has, therefore, to be 
determined only with reference to the prin- 
ciple embodied in Section 48 of the Transfer 
of Property Act. Section 48 of the Transfer 
of Property Act incorporates an important 
principle that no man can convey a title bet- 
ter than what he himself possesses. If a 
person effects a transfer of property in ac- 
cordance with law, he cannot thereafter deal 
with the property already transferred by him. 
If a person has effected a transfer of pro- 
perty, he cannot thereafter deal with the 
same property, ignoring the rights already 
created by the earlier transfer effected by 

im. This principle has been laid down by 
the Privy Council in T. V. Kalyana Sunda- 
ram Pillai v. Karappa Mooppanar, AIR 1927 
PC 42. In that case, their Lordships of the 
Privy Council were dealing with a case of 
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transfer by way of gift, which also requires 
registration. Their Lordships of the Privy 
Council laid down that where the donor of 
immovable property had handed over to the 
donee an instrument of gift duly executed 
and attested, and the gift has been accepted 
by the donee, the donor has no power to 
revoke the gift prior to the registration of 
the instrument. To the same effect is also 
the principle laid ' down by the Supreme 
Ccurt in K. J. Nathan v. S. V. Maruthi Rao, 
AIR 1965 SC. 430. That was a case of 
Successive mortgages. Their Lordships of 
the Supreme Court held that the agreement 
creating mortgage by deposit of title deeds 
executed on Sth July, 1947, but registered 


on 22nd July, 1948 would prevail over the 


subsequent mortgage deed executed in favour 
of third person on the 10th October, 1947, 
on the ground that though the subsequent 
mortgage was: registered earlier than the 
previous document creating mortgage, once 
the earlier agreement was registered the same 
takes effect from the date of its execution by 
the application of Section 47 of the Regis- 
tration Act and prevails over the subsequent- 
ly executed and - registered mortgage in 
favour of third person. In view of the au- 
thoritative pronouncement of the Privy Coun- 
cil and the Supreme Court, it is not open 


to this Court to follow the principle laid - 


down by the Calcutta High Court in Gobar- 
dhan Bar’s case, AIR 1941 Cal 78. The 


view which I have taken also accords with 
the view taken by the High Court of Mad- 


ras in S. Arunachalam Asari v. Sivan Peru- 
mal Asari, AIR 1970 Mad 226, with which 
I respectfully agree. 

14. For the reasons, aforesaid, I 
hold that the sale deed Exhibit P-1 dated 
17th September, 1962 executed by plaintiffs 
1 aad 2 in favour of the defendant prevails 
over the sale deeds Exhibits P-2 and P-3 
dated 10/11th October, 1962, executed by 
plaintiffs 1 and 2 in favour of plaintiff No. 3, 
notwithstanding the fact that the sale deed 
Exhibit P-1 was registered long after the sale 
deecs Exhibits P-2 and P-3 were registered. 
In the result, both the appeals fail and the 
Same are dismissed. No costs. 


Appeals dismissed. 
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by a party for marking the copy of a docu- 
ment in the trial court as’an exhibit he can- 
not question the mode of its proof in ap- 
peal. (Para 18) 

Index Note: — (B) Evidence Act (1872), 
Sections li. ‘and 21 — A statement made by 
a person in a document can be used as ad- 
mission against him even though the deca- 
ment may not have been sent to the addres- 
see. AIR 1959 SC 356, Rel. on. (Para 10) 


Index Notes ~~ (C) Evidence Act 
(1872), Sections 21 and 145 — A party pro- 
ducing a document containing admissions by 
the opponent cam use it as evidence without 
drawing in cross-examination the attention of 
the opponent te these admissions — (Ci-Ref: 
Evidence Act, Sections 17 and 32). AIR 
1957 All 1 (ŒB), Rel. on. AIR 1946 Lah 
65 (FB), Dissent. (Para 18) 


_ _Index Note: — (D) Evidence Act (1872), 
Sections 21 and 31 — It is mot correct to 
say that no value should be attached to state- 
ments made by a party im a document 
against his own interests simply because he 
was trying to avoid a prosecution by making 
those statements. (Para 19) 

Index Note:— (E) Evidence Act (1872), 
S. 21 — No doubt an admission is. not con- 
clusive but unless it is suitably explained by 
the party making it or Pound by it, it will 
have to be used against him (Para 19) 

Index Note:— (F) Hindu Law — Reli- 
gious endowment — A property would not 
cease to be a public trast by payment of 
Municipal assessment only because no steps 
had been taken to claim exemption from 
payment when it was available. (X-Ref:-— 
Mysore City Municipalities Act (7 of 1933), 
S. 64). _@ara 19) 


Index Note:— © Hinda law — Reli- 
gious endowment — A pujari is not a she- 
bait or Dharmadarshi but is appointed by 
the Shebait or Dharmadarshi or Dharmadhi- 
kari for conducting the worship and can 
be removed for misconduct or indiscipline 
and cannot alienate the property of the reli- 
gious trust. AIR 1923 Cal 142, Rel. on. 

(Para 20) 

Index Note:— () Civil P. C. (1908), 
S. 92 — A suit by some of the devotees in 
a representative capacity for possession of 
properties belonging to the deity against a 
person who is not a trustee does not come 
under Section 92 and no consent of the 
Advocate General is necessary. AIR 1972 
SC 246 and AIR 1959 Bom 491, Rel. on. 

(Para 22) 


Index Note-— (1) Civil ' P. C. (1908), 
O. 1, R. 8 — Some of the devotees of a 
deity can maintain a swit on behalf of the 
entire body of devotees with the leave of 
the Court under O. 1, R. 8 against an 
alienee of the temple property alleging that 
the alienation is not binding on the deity.— 
(X-Ref:— Hindu law — Religious endow- 
ment) — AIR 1940 Mad 81 and AIR 1959 
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Bom 491 and Poona Setty v. B. N. Aradhya 
(Mys) Rel. on. (Para 22) 

Index Note:— (J) Limitation Act (1998), 
Arts. 134-A and 144 — The transfer of a 
part of the property belonging to a Hindu 
religious .endowment by the manager on the 
basis that it belonged to him and not to the 


. endowment is not void ab inifio and a suit 


for possession comes under Article 134-A 
and not under Article 144 — (X-Ref:— 
Hindu law — Religious endowment) —— AIR 
1966 SC 859 and Poona Setty v. B. N. 
Aradhya (Mys), Rel. on. AIR 1963 Mad 213 
and AIR 1938 Mad 60 and AIR 1946 Cal 
473 and AIR 1957 Trav-Co 269 & AIR 1955 
Assam 23, held mo longer good law in view 
(Para 23) 

Pie Note:— (K) Civil P. C. (1908), 
0O. 6, R. 17 — Amendment of plaint at the 
appellate ‘stage. 

Brief Note: — (K) Where because of 
the view of a large number of High Courts 
prevailing at the date of the suit both par- 
ties proceeded on the basis that the suit by 
the -devotees for possession of part of the 
property belonging to the deity alienated by 
the manager was governed by Article 144 
Limitation Act but in appeal Article 134-A 
was held applicable, the plaintiff was allow- 
ed to amend the plaint and rely upon Arti- 
cle 134-A. AIR 1961 SC 1474, Dist. 

(Para 23) 

Index Note: — (L) Hindu Law — Reli- 
gious endowment — Direct evidence of de- 
dication of property not available — Mat- 
ters 2 be proved to establish dedication indi- 
cate 

Brief Note: — Œ) When direct evi- 
dence of dedication of property to an idol 
is not available dedication can be proved by 
establishing (1) existence of the idol, (2) visit 
to the place where deity is installed and 
offer of worship by members of public as of 
right (3) regular performance of puja (4) as- 
sociation of members of public with manage- 
ment of place of worship (5) architecture 
and situation of the building (6) earlier 
statements or admissions of parties if any 
and no document in support of the dedica- 
tion is necessary. (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1972 SC 246 = (1972) 2 SCR 

492, Harendra Nath v. RS Das 22 
AIR 1966 SC 859 = (1966) 3 SCR 
ae Srinivasa Reddiar v. N. Rama- 

y Reddiar 23 
AIR “1963 Mad 213 = (1962) I Mad 
LJ 229, V. Rajaram v: Ramanujan 

Iyengar o B 
AIR 1961 SC 1474 = (1962).1 SCR. 
492, K. S. Nanji and Co. v. Jata- 


shankar Dossa 23 
AIR 1959 SC 356 = 1959 Cri LJ 

389, Bhogilal Chunilal Pandya v. 

State of Bombay ` ' 18 
AIR 1959 Bom 491 = 59 Bom LR 

1144, Mukaramdas Mannudas vV. 


Chhagan Kisan Bhawasar 22 


282 Mys. [Prs. 1-2) Veerbasavaradhya v. Devotees of Lingadagudi Mutt 


AIR 1957 All 1 = 1957 All LJ 350 
(FB), Ajodhya Prasad v. Bhawani | 
Shankar. 13 

AIR 1957 Trav-Co 269 = ILR (1956) 
Trav-Co 684, . Padmanabha Pillai 

. Raman Pillai v. Secy. Travancore 

: Devaswom Board 23 

AIR 1955 Assam 23 = ILR (1954 6- 

. Assam 242 Jibon Chandra Sarma 
Doloi v. Naren Kalita 23 

-AIR 1946 Cal 473 = ILR (1946) 2 
Cal 38, Smt. Hemanta Kumari Eose 
v. Sree Iswar Sridhar Jiu 23 

AIR 1946 Lah 65 = 47 Pun LR 391 
(FB), Firm Malik Des Raj Faqir 
Chand v. Firm Piara Lal Aya Ram 18 

AIR 1940 Mad 81 = (1939) 2 Mad 
LJ 920, Sri Veerabhadraswami vV. 
Maya Kone 22 

AIR 1938 Mad 60, Venkatasubrama- 
nia Ayyar v. Sivagurunatha Chettiay 23 

(1935) 62 Cal LJ 10, Ronald Duncan 
Cromartic v. Ishwar Radha Damo- 
dar Jew l 23 

AIR 1923 Cal 142 = ILR 50 Cal 
292, Ananda Chandra v. Braj Læ 20 

AIR 1915 PC 7 = ILR 39 Bom 441, ~~ 
Bal Gangadhar Tilak v. Srinivas 2an- 


dit 
(1910) 37 Ind-App 147 = ILR 37 Cal 
885, Damodar . Das v. Adhikeri 
Lakhan Das ` . 
(1900) 27 Ind App 69 = 2 Bom LR . 
597 (PC), Gananasambanda Pandara 
Sannadhi v. Velu Pandaram 


In F. A. No. 12. of 1969: 


© V. Krishna Murty for G. V. Thimmap- 
paiah, for Appellant; S. C. Javali and N. K. 
Subbaraya (for Nos. 1, 3 to 10) M. Rama 
Bhat (for No. 1), for Respondents (in both 
Appeals). l 


In F. A. No. 50 of 1969: 


K. N. Chandrasekhara for S. G. Sunda- 
raswamy in F. A. No. 50 of 1969 for Ap- 
pellants; S. C. Javali and N. K. Subbaraya 
for (Nos. 1, 3 to 10) M. Rama Bhat (for 
No. 1), for Respondents (in both Appeals). 


JUDGMENT:— The above appeals 
arise out of the decree passed in Original 
Suit No. 463 of 1964 on the file of the 
Second Additional Civil Judge, Bangalore 
City. Jt was in&tituted originally on 12-4- 
1962 in Original Suit No. 22 of 1962 on the 
file of the District Judge, Bangalore, by ten 
plaintiffs in a representative capacity with 
the leave of the court under Order 1. Rule 8 
of the Code of Civil Procedure.. On the re- 
organisation of the jurisdiction of the Civil 
Courts in 1964, it was transferred to the file 
of the Second Additional Civil Judge. Banga- 
lore City. 


2. The suit relates to a property 
bearing municipal Nos. 9, 9/A and 1) situat- 
ed in Jumma Musjid Road, Bangalcre City. 
The suit was instituted for a declaration that 


A.L R. 
the suit property belongs to a public trust 
callec “Lingadagudi Mutt’ and that the de-- 
fendents have no manner of rights or interest 
in it: that the alienations effected by defen- -` 
dant-l in favour of the other defendants 
were null and void; for possession of the 
same after removing all or any of the struc- 
tures put up thereon by any of the defen- 
dants. and for other consequential reliefs, 
The plaintiffs belong to the community of 
Lingeyats. Their case as disclosed in the 
plain was that the suit property which was 
situated in Ramannapete, Jumma Musjid 
Road (also known as Rama Shettypete) had 
been dedicated and endowed for the pur- 
pose pf carrying on the worship of the deity 
Sri Veerabadraswamy installed in one portion 
of the suit property; that in the said build- 
ing ijols of Iswara and Basava had also 
been installed; for over 70 years the devotees 
of tte mutt more particularly the residents 
of the locality had been treating the suit pro- 
perty as a holy temple and were offering 
prayer and worship; that one Nanjappa 
Sastry the father of defendant-1 had been 
appointed and engaged to look after the dei- 
ties installed in the suit property, to offer 
worskip and prayer and to attend to the de- 
votees who came to worship the deities; that 
in order to enable the said Nanjappa Sastry 
to do the said work satisfactorily, he was 
perm#ted to reside in a portion of the suit 
property; from out of the offerings received, 
the said Nanjappa Sastry was required to 
pay fhe assessment and other taxes payable 
to the municipality on the said building and 
the talance was allowed to be utilised by 
him Zor his maintenance; that Nanjappa 


. Sastry died in 1924 leaving behind him his 


son B. N. Rudraradhya, defendant-1, who 
contirued to perform the duties of a poojary 
under the same terms and conditions; that 
neither Nanjappa Sastry nor defendant-l 
had sny right or title to the suit property, 
but sill sometime prior to the date of the. 
suit fwo portions of the suit property had 
been alienated by defendant-1 and that de- 
fendants 2 and 4 were in possession of the 
said <wo portions. It was claimed by the 
plaintffs that the said alienations were not 
bindirg on the trust and the defendants who 
were in unauthorised possession of the said 
porticns, were liable to surrender possession 
of the same in favour of the trust. Defen- 
dant-£ is the son of defendant-1. He was 
implezded on 10-9-1964 since he appears to 
have asserted hostile title to the suit pro- 
perty. Defendant-1 in his written statement 
deniec. that the suit property belonged to a 
public trust as claimed by the plaintiffs. He 
claimed that he and his ancestors, namely, 
his fether Nanjappa Sastry and before him 
his grand-father Basappa Devaru, were in 
possession of the suit property in their own 
tight and that the temple situated in the suit 
property was his joint family property. He 


_ claimed absolute right over the suit property 


and urged that he had right to alienate the 


1973 


same. Defendant-2 is one Y. H. Venkata- 
famanappa. He contended in his written 
‘statement that the suit was not maintain- 
able as the plaintiffs had not obtained the 
consent of the Advocate General to file the 
suit, so required by Section 92 of the Code 
of Civil Procedure and that defendant-1 was 
the absolute owner of the same. In so far 
as one portion of the suit property -which 


was in his possession as one of the trustees | 


of a trust known as “Yajman Hanumanthap- 
pa Venkatalakshamma Trust” constituted 
under a deed of trust dated 24-9-1954, he 
pleaded as foflows:— 


“That the suit property was the joint 
family property of Nanjappa Sastry and his 


son defendant-1 and after the death of Nan-- 


jappa Sastry, it wads the joint family pro- 
` perty in the hands of defendant-1 and defen- 
dant-5. By a deed of partition dated 20-9. 
1946, defendants 1 and 5 effected a partition 


between: them of their joint family proper- 


ties including the suit property and at that 
partition, a portion of the suit premises 
which had: been assigned ‘municipal No. 6 
feil to the share of defendant-1 absolutely. 
Thereafter defendant-1 sold the said portion 
to one Rangamma alias Akkayamma and 
her son C. R. Venkataramanappa alias 
Appaji under a sale deed dated 21-11-1946. 
By a deed of sale dated 25-3-1954 the said 
Rangamma and C. R. Venkataramanappa 
sold the said portion to the trustees of Yaj- 
man Hanumanthappa Venkatalakshamma 
Trust referred to above. The said trust was 
in occupation of the said portion of the 
suit property in its own right.” l 
It was further pleaded that the suit was bar- 
red by time since the members of the pub- 
lic or the public trust on whose behalf the 
suit was instituted were not in possession 
and enjoyment of the suit property for over 
12 years prior to the date of suit. Hence the 
suit was barred by Article 142 of the Indian 
Limitation Act, 1908.- In the alternative it 
was pleaded that Yajman Hanumanthappa 
Venkatalakshamma Trust had acquired title 
to the said portion of the suit property by 


adverse possession for over 12 years as pres- 


cribed by Art. 144 of the Limitation Act. 


3. The claim of defendants 3 and 4 
relates to the suit property which has been 
assigned municipal No. 9. While. reiterating 
the pleas raised by defendant-2, defendants 
3 and 4 stated that by a deed of sale dated 
4-11-1948 defendant-1 sold the said portion 
of the suit property with the concurrence of 
his son Veerabasavaradhya to G. V. Rama- 
char defendant-3, and that defendant-3 in his 
turn sold the same to one C. Yellappa 
Shetty under a sale deed dated 6-11-1946. 
After the death of the said Yellappa Shetty, 
his sons and legal heirs sold the said por- 
tion of the suit property to defendant-4 
under a sale deed dated 19-11-1960. Defen- 
dant-4 further stated . that after the sale 
in favour of defendant-3, a notice dated 12-2- 
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1944 was issued to“defendant-3 through an 
advocate by one Yejman G. Gurubasappa 
acting as the Yajman of the community ques- 
tioning the validity. of the alienation in 
favour of defendant-3 and that notice was 
replied by defendant-3 on 29-3-1944 denying 
the claim put forward on behalf of the com- 
munity. He, therefore, claimed that what- 
ever right, title and interest the community 
had in the suit property was extinguished by 
virtue of Articles 142: and 144 of the Limi- 
tation Act, 1908. 

' 4, Defendant-5 in his written. state- 
ment claimed that at a partition between de- 
fendants 1 and 2, a portion of the suit pro- 
perty had fallen to his share and that the 
members of the public had no interest in it. 
He adopted the pleas of defendant-1 in other 
respects. : 

5. On the basis of the above plead- 
ings, the trial Court framed as many as 
twenty-five issies and on a consideration of 
the material placed before it, it came to the 
conclusion that the ‘suit property had been 
endowed to Lingadagudi Mutt; that the de- 
fendants had no manner. of right over it; 
that the alienations effected by defendant-1 
were void; that the defendants were liable 
to put the plaintiffs in possession of proper- 
ty in their possession, and that defendant-2 
was entitled to a sum of Rs, 5,000/- only 
being the cost of improvements made by 
him on that portion of the property which 
was in his possession. ` 

6. Aggrieved by the judgment and 
decree of the Court below, defendant-5 has 


filed R. F. A. No. 12 of 1969 and defen- 


dants 2 and 4 have filed R. F. A. No. 50 of 
1969. It may be mentioned here that after 
the judgment was pronounced by the court 
below defendant-1° died, and, therefore, de- 
fendant-5 has filed R. F. A. No. 12 of 1969 
as the legal representative © of defendant-1 
also. ` Defendant-2 died during the pendency 


.of R. F. A. No. 50 of 1969.. His legal re- 


presentatives have been brought on record. 
7. On behalf of the appellants, the 


following contentions were urged:— 


(1) the suit’ property did not belong to 
a public trust; ar 
(2) that the suit property was the joint 
family property of defendants 1 and 5; and 
(3) that even granting that the suit pro- 
perty belonged to a public trust, defendants 
2, 4 and 5 had acquired title of the same by 
adverse possession; : 


(4) that the suit was not maintainable 
as the plaintiffs had not obtained consent of 
the Advocate-General; and 


= (5) that the suit. as against defendants 2 
a 4 had to fail on the ground of estop- 
pe. 

8. Points 1 and 2 referred to above 
may conveniently be disposed of together. It 
is not disputed that the suit property before 
the alienations in favour of. defendant-3 and 
the vendors of defendant-2, constituted one 
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It is also not disputed that the 
vigrahas of Iswara, Basava and Veerabha- 
draswamy are installed in the said building 
and that members of the public offered wor- 
ship to the said deities. It is admitted on 
all hands that Basappa Devaru and Nan- 
jappa Sastry, the grandfather and. father of 
defendant 1, were living in a portion of the 
suit property and defendants 1 and 5 bave 
also been living in the said portion along 
with the members of their family. That Bas- 
appa Devaru, Nanjappa Sastry, defendants 1 
and 5 have been performing the duties of 
archak or poojary of the said deities is also 
not disputed. The point which 
be examined in this case is whether defend- 
ants 1 and 5 and their ancestors have beer 
living in the suit property as poojaties of 
archaks only without any right, title or 
interest over the suit property or whether 
they have been in occupation of the same 
in their own right. Nextly, it has also to 
be considered whether the properties in ques- 
tion if they are held to be endowed to the 
deities installed in the suit property, are 
those belonging to a public trust or not. 


single unit. 


9. A Hindu Idol, according to Jong 
established authority founded upon the reli- 
gion and customs of the Hindus" recognised 
by courts of law, is a juristic entity. It has 
juridical status; it can own property; it has 
the power to sue and of being sued. In 
order to establish that a certain property be- 
longs to a Hindu Idol, it is necessary to 
prove that the property ‘has been dedicated 
to the idol. “As it happens in a large num- 
ber of cases, it may not be possible to prove 
such dedication by direct evidence on ac- 
count of lapse of time and death of parties 
who had personal knowledge of the dedica- 
tion. When direct evidence. regarding dedica- 
tion is not available, it is permissible to prove 
that a property has been endowed to a deity 
or to any other Hindu religious trust by 
‘ adducing evidence regarding matters which 
would conclusively establish that there was 
such a dedication in the past. It is not 
necessary that there should be a document 
in support of such dedicatién for it is per- 
missible for a Hindu to endow property in 
favour of a Public religious or charitable 
trust by making unequivocal declaration that 
he was giving away his property in favour 
of the trust. It tmay be that in certain cases 
such as the endowment of a property by 
means of a trust deed or a will, a document 
in writing would be necessary. It is also 
necessary that when an immovable property 
worth more than Rs. 100/- is given to a 
‘Public trust by means of a deed, the deed 
has to be registered. But the absence of a 
document would not come in the way of 
establishing that a certain immovable pro- 
perty is endowed to a public trust. 


10. When direct evidence of the 
endowment of a certain property in favour 
of a temple is not forthcoming, it may be 


requires to, 


A.L R 


possible to establish the same by establish- 
ing tae following :— 

(1) the existence of an idol to which - 
the property could have been endowed; 

(2) that members of the public visit the 
place where the idol is installed and offer 
worship as of right and without any sort 
of obstruction except when it becomes neces- 
sary to regulate the admission of the wor- 
shippers in the interests of the public. 

_(3) that the Kattales and poojas which 
ordinarily take place in several Hindu tem- 
ples are celebrated or performed regularly; 

_(4) that members of the Public are as- l 
sociated ` with the management or adminis- 
tration of the place of worship; 


(5) the architecture and situation of the 


building; and 


(© by proving the statements or admis- 
sions of parties, if any, made earlier. 


The above list is by no means exhaustive of 


the matters regarding which evidence could be 
adduced in support of the case that there 
has been an endowment in favour of a Hindu 
Public religious or charitable trust. It is 
only illustrative. The Court will have to 
take into account the cumulative effect of 
the entire evidence adduced by the parties 
while deciding whether there is a public 
trust and whether any property has been 
endowed to the said trust. In the instant 
case as already stated, in the suit property 
the vigraha of Linga, Basava and Veerabha- 
draswemy are installed and the people of the 
locality offer worship. Defendants 1 and 5 
and formerly the father and grand-father of 
defendant 1 were discharging the duties of 
archaks and that all along they have been 
residing in one portion of' the suit property. 


11i. Sri V. Krishnamurthy, the learn- 
ed counsel for defendant 5, contended that 
there was no direct evidence of dedication 
of the suit property to the idol and that what- 
ever otker evidence had been let in by the 
plaintiffs -in this case was insufficient to hold 
that the suit property had been endowed 
to the dzity. He urged that defendant 5 and 


‘his ancestors had been in possession -of the 


suit property in their own right by paying 
the Muricipal assessment all along and that 
the property was standing in the name of 
defendent 5 and his ancestors in the Munici- 
pal registers. He relied upon the extract 
from the Khirdi register of the Municipality 
(Ex. D1), encumbrance certificates (Exs. D-2 
and D-3), house tax assessment list (Exs. D-6 
and D-7), Corporation notices (Exs. D-8 and 
D-9) to show that in the Municipal regis- 
ters the name of defendant 1 and his ances- 
tors had been mentioned ali along and that 
they alone had been paying the assessment 
in respect of the suit property. It was also 
urged that if the property was really trust 
property, there would not have been any 
municipal assessment in view of the provi- 
sions of Section 64 of the Mysore City Muni- 
cipalities Act and because assessment was 


"4973 


defendant 5. He relied upon the sale deed 
executed by defendant 1 ‘in favour of defen- 
dant 3 as per Ex. D-11 dated 4-11-1943 and 
the sale deed dated 6-11-1946 in favour of 
Ranganna and C. R. Venkataramanappa and 
argued that the members of the family of 
defendant 1 had been . exercising acts of 
ownership in respect of the suit property 
and it was indicative of the fact that the 
property belonged to them absolutely and 
not to any trust. Apart from the docu- 
mentary evidence, to which reference will 


be made at a later stage, we have in this 


case the oral evidence adduced by the par- 
ties on the question whether the property 
belongs to a Public trust or not. 


12. The case of the plaintiffs is that 


the suit property was dedicated more than 
70 years prior to the date of suit. None of 
the witnesses examined in this case can there- 
fore, be considered as a direct witness in 
proof of the same. (After considering the 
evidence of plaintiff’s witnesses their Lord- 
ships proceeded). 

13. It is significant that even though 
all the witnesses who have been examined 
on behalf of the plaintiffs have stated that 
the idols of the above déities have been in- 
stalled in the suit property and members of 
the Public used to visit in large numbers to 
offer worship at that place, no suggestion has 
been made in the course of cross-examina- 
tion on behalf of the defendants that the 
members of the Public were visiting the suit 
property with the permission or consent of 
defendant 1 or defendant 5 or any of the 
members of- their family. It is to be seen 
from the evidence of these witnesses that 
the suit property was built of stone and that 
there were number of pillars inside and even 
its roof was constructed with stone slabs. 


14. -On the side of the defendants, 
defendant 1 has been examined as D. W. 1 
He has stated in the course of his evidence 
that the deity in the suit property has been 
there from his grand-father’s time and that 
the members of the public were. not visiting 
the temple and that they were not offering 
worship. He claims that the deity in the 
_ temple was the private deity belonging to 
his family and that they were worshipping 
the same daily. He has spoken to the fact 
that he and his father were paying assess- 
ment to the Municipal authorities in respect 
of the suit property. In-cross-examination he 
has stated that his father Nanjappa Sastry 
was a purohit, that the suit property was 
called Lingadagudi Mutt, that it was built of 
stone and that there were stone pillars and 
it had stone terrace; there was a garbagudi 
(sanctum sanctorum) inside the suit property, 
Lingamurthy and Veerabhadraswamy, had 
been installed there; that three or four main 
festivals of the mutt were taking place on 
Ugadi, Shivaratri, Gouri-Habba and Krithke 
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being recovered in respect of the suit pro- l 
perty, he urged that it must be held that it- 
was the private property of defendant 1 and- 


days and that even though people were as- 
sembling for these festivals, they used to 
come only at the time of mangalarathi. He 
admits that he knew Gurubasappa and his 
father Chikkaveerappa and that Chikkaveer- 
appa was the Yajman, that Chikkaveerappa 
and Gurubasappa used to visit the mutt some- 
times, and that when he was asked whether 
they used to visit as Yajmans, he stated that 
he could not say whether they used to do 
so as-Yajmans. He denied that his ances- 
tors had been appointed as Poojaries of the 
mutt. He stated that his father was feeding 
the visitors of the temple. In the course of 
cross-examination defendant 1 was confronted 
with some of the documents which are mark- 
ed in this case as Exts. P-1 to P-6. 


45. Exhibit P-1 is a licence issued on 
23-8-1921 by the City Magistrate of Bangalore 
in favour of Yajman G. Chikkaveerappa for 
the purpose of taking the procession of 
Veerabhadraswamy. In the application for 
the said licence it is stated that the licence 
was required for taking out the procession 
of Veerabhadraswamy Vigraha which was in 
Lingadagudi mutt attached to Ramashettypete 
on 26-8-1921 in a palanquin as usual. The 
application is made by Yajman G. Chikka- 
veerappa to the City Magistrate. The licence 
was accordingly issued by the City Magis- 
trate .for the said purpose. Ex. P-2 is an- 
other licence issued by the City Magistrate 
for taking Veerabhadraswamy on 23-2-1920 


‘in procession. The application is made for 


the said purpose on 17-2-1920. In Ex. P-2 
also it is stated that Veerabhadraswamy was 
in Lingadagudi which was attached to Rama- 
shetty pete. Exhibit P-2 is issued again ‘on 
the application of Yajman, G. Chikkaveer- 
appa. D. W. 1 has admitted in the course 
of cross-examination that Yajman G. Chikka- 
veerappa was the Yajman of the community. 
Exhibit P-3 is a money bond executed by 
Nanjappa Sastry the father of defendant I 
and his brother-in-law Gangaiah in favour 
of Yajman G. Chikkaveerappa on 16-8-1970 
(sic). In that Nanjappa describes himself 
as Nanjappaiah son of Basappa Devaru re- 
siding in Lingadagudi mutt belonging to 
Ramashetty’ pete. Exhibit P-4 is an instal- 
ment bond dated 24-5-1919 executed by de- 
fendant 1 and three others namely Subba 
Rao, B. Srinivasaiah and Laxminarayana 
Sastry in favour of Yajman G. Chikkaveer- 
appa. In that defendat 1 has described 
himself as the son of Nanjappa Sastry resid- 
ing in Lingadagudi mutt belonging to Rama- 
settypete and which had been given by 
Yajman G. Chikkaveerappa to- Nanjappa 
Sastry for the purpose of residence. The 
relevant portion of that which is in Kannada 
reads as follows: 

“B. N. Rudraradhya son of Nanjappa 
Sastry residing at Lingada Mutt in Ramasetty 
Pete belonging to you and given for our 
living.” 7 
Exhibit P-S is a registered money bond ex- 


ecuied in favour of Yajman Chikkaveerappa 


- 
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and his son Gurubasappa on 14-12-1919 by 
defendant 1 and B. Shivaramaiah. In that 
document also defendant 1 has described 
himself in the same way in which he has 
done in Exhibit P-4. It is stated that he 
was residing at Lingadagudi mutt which had 
been given to Nanjappa Sastry by Yajman 
G. Chikkaveerappa and that Lingadagudi 
„mutt belonged to Ramannapete. 


16. Exhibit- P-6 is a copy of a letter 


written to the office of the Municipal Board, 


Bangalore. It. is not signed. Defendant I 
in his cross-examination has admitted that 
the said document appeared to be in the 
handwriting of his father Nanjappa Sastry. 
It is dated 11-1-1909. A reading cf that 
document would show that it is written by 
Nanjappa Sastry to the office of the Muni- 
cipal Board in connection with a certain 
`- action which the Municipal Board’ contem- 
plated to take against him for not effecting 
repairs: to the latrine situated in Lingadagudi 


mutt i.e. the suit property. He has desc- 


tibed himself in Exhibit P-6 as Nanjappa 
Sastry residing in Lingadagudi mutt belong- 
ing to Rama Setty pete. He has stated in 
that document that he was in receipt of notice 
bearing No. 192 issued by the Muricipal 
Office calling upon him to effect repairs to 
- the latrine and he has explained that the 
work of repair of latrine could not be at- 
tended to immediately because he was out 
of station for sometime and because the mutt 


in question was under the control of Yejman ` 


G. Chikkaveerappa and it belonged to him, 


and, therefore, the repairs had to be got 


effected by Chikkaveerappa. It is stated that 
even before the above reply could be sent 
that. he was in receipt of another notice 
bearing No. 816. In the circumstances nar- 
tated in Exhibit P-6, Nanjappa Sastry pray- 
ed that there was no case for prosecuting 
him for not effecting -the repairs to the latrine 
in the suit property. 

17. 
and in particular Exhibit P-6, clearly shows 
that defendant 1 and his father Nanjappa 
Sastry were there in the suit property with 
the permission of Yajman Chikkaveerappa 


and that they had no title to the same and . 


that it was Yajman Chikkaveerappa who was 
taking out licences from time to time for 
taking the Vigraha of Veerabhadraswamy in 
procession. Sri Ve Krishnamurthy contend- 
ed that no reliance could be placed on the 
tecitals in Exhibits P-3 to P-6 for the follow- 


ing reasons (i) that Exhibits P-3, P-4 and P-5 


were only money bonds executed by Nan- 
jappa Sastry and defendant 1 in which it 
was..not necessary for them to say anything 
about ownership of the property in which 
they were residing and therefore much im- 
portance should not-be given to the descrip- 
tion of Nanjappa Sastry and defendant 1; 
. (ii) in so far as Exhibit P-6 was concerned, 
it had not been established that the writing 
of Exhibit P-6 was only a copy and that 


there was no evidence to show that the ori- 
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A reading of Exhibits P-1 to P-6. 


A LR, 
ginal of the same was sent to the Municipal 


‘Board; (iii) that the attention of defendant 1 


was not drawn specifically. to the contents 
of Exhibit P-6; and (iv) that even granting 
that Exhibit P-6 was a genuine document, in 


-view of the circumstances under which’ it 


was written, the document could ‘not have 
much probative value. We do not find any 
substance in any of the above submissions. 


i8.. Defendant 1° has stated in the 


- course of his cross-examination that Ex. P-6 


appears to be in the hand-writing of his 
father. He did not deny the handwriting. 
It is no doubt true that it is not signed. But - 
that may not be of much significance. It 

may also be. mentioned at this stage that 
before the lower Court it was not urged on 
behalf of the defendants that Exhibit P-6 
was not proved to have “been written by 
Nanjappa’ Sastry and ‘that even in the ap- 
peal memoranda filed before. this Court, it 
is not stated that Exhibit P-6 should- not 
have been acted upon on the ground that 
it, had not been’ proved tobe in the hand- 
writing of Nanjappa Sastry. We are of the . 
opinion that it has been proved that Ex. P-6 ~ 


‘is in the handwriting of Nanjappa Sastry and 


what is stated therein is in conformity with 
what is stated in Exs. P-3, P-4 and. P-5.- On 


‘the second point it is to be observed that 


the plaintiffs have tried to get at the. ori- 
ginal file in which the original of Ex. -P-6 
could be found, but they were given ‘an en- 
dorsement by the corporation of the City ‘of 
Bangalore as per Ex. P-8 that the copies 
of the documents could not be given 
since they were old . records.- Exhibit 
P-6 is dated 11-1-1909 and the file 
containing the original of Exhibit P-6 was 
probably not traceable. Exhibit P-6 has been 
marked as, an exhibit in the trial Court and 
it is not open to defendant 1 to question the 
mode of proof in the -appeal for no objec- 
tion was taken for-marking the copy in the 
trial Court as, an exhibit. Sri Krishnamurthy 
contended that. unless there was proof that 
the said document was communicated to the 
person to whom it was- addressed, no reli- > 
ance could be placed on. it. It was con- 
tended that it was only a statement which 
amounted to an admission that could be used 
against a party arid a document which was 
not proved to have been sent to the addressee 


could not amount to contain a statement of ` 
‘the writer of the document. 
“much substance in the above submission. In 


We do not find | 


Bhogilal Chunilal Pandya v. State of Bom- 

bay, (AIR 1959 SC 356), the Supreme Court 
while dealing. with the expression “Statement” 

appearing in Section 157 of the Indian Evi- 

dence Act, observed as follows :—.- 


- “The first group of -Sections in the Act 
in which the word ‘statement’ occurs, are - 
Sections 17 to 21, which deal with admis- 
sions. Section 17 defines the word “Admis- 
sion” Sections 18 to 20.lay down what state- 
ments are admissions, and Section 21 deals 
with the proof of admissions against persons 
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making them.. The words used in Sec- 
tions 18 to 21 in this connection are ‘state« 
ments made by’ — It is not disputed that 
statements made by persons may be used as 
admissions against them even though they 


may not have been communicated to any 


other person. For example, statements in 
the account-books of a person showing that 
he was indebted to another person are ad- 
missions which can be used against him even 
though these statements were never com 
municated to any- other. person. Ilustra- 
tion (b) of S. 21 also shows that the word 
‘statement’ used in these sections does not 
necessarily imply that they must have been 
communicated to any other person. In the 
illustration in question entries made in the 
book kept by a ship’s captain in the ordinary 
course of business are called statements, 
though these entries are not communicated 
to any other person. An examination, there- 
fore, of these sections shows that in this part 
of the Act the word ‘Statement’ has been 
used in its primary meaning, namely, ‘some- 
thine that is stated? and communication is 
not necessary in order that it may be a state- 
ment. f 

The next section to which reference may 
be made is Section 32 of the Act. It deals 
with statement made by persons who are 


‘dead, or cannot be found or who become 


incapable of - giving evidence or whose at- 
tendance cannot be procured without an 
amount of delay or expense which appéars 
to the Court unreasonable. Sub-section (2) 
in particular shows that any entry or mem- 
orandum made in books kept in the ordi- 
nary course of business or in the discharge 
of professional duty is a statement, though 
there is no question of communicating it to 
another person. Similarly, sub-section (8) 
shows that statements relating to the exist- 
ence of any relationship made in any will 
or deed relating to the affairs of the family, 
or in any family pedigree, or upon any 
tombstone, or family portrait are statements 


- though there is no question of their com- 


lof the Municipal Board. 


munication to another person.” 

According to the above decision, Ex. P-6 is 
a statement of Nanjappa Sastry and it can 
be used as an admission under Sections 17 
and 21 of ‘the Evidence Act even though it 
has not been communicated to the office 
It can also be used 
under Section 32 (3) of the Evidence Act 
as it contains a statement which is against 
the pecuniary or proprietary interest. of 
Nanjappa Sastry. It is no doubt true that 
the attention of defendant 1 ‘was not drawn 
in great detail to the contents of Exhibit P-6 
as it would. ordinarily’ be done in the case of 
previous statements which are admitted in 
evidence under Section 145 of the Indian 
Evidence Act. In this connection reliance 
was placed by Shri Krishnamurthy, on a deci- 
sion, of the High Court of Lahore in Firm 
Malik Des Raj Faqir Chand v. Firm Piara 
Lal Aya’ Ram, (AIR 1946 Lah 65) (FB). In 
that case it was observed as follows:— ~ 
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“A party’s previous admission is rele- 
vant under Section 21 and can be used as 
evidence . against him if that party has not 
appeared in the witness box at all. The 
value of that admission as a piece of evi- 
dence depends on the circumstances of each 
case but ordinarily an admission is a valu- 
able piece of evidence. 


An admission is a relevant piece of evi- 
dence and can be used as legal evidence 
against a party even in cases where the 
party appears in the witness tax but makes 
no statement inconsistent or contradictory 
to that admission and a denial of that admis- 
sion is not involved in the statement made 
by the party in the witness-box by consider- 
ing the statement as whole. In this case 
there is no conflict between the sworn word 
in Court and the previous admission and the 
case is, therefore, outside the ambit of Sec- 
tion 145, Evidence Act, and therefore it 
follows that it is outside the rule laid down 
by their Lordships of the Privy Council in 
ILR 39 Bom 441 = (AIR 1915 PC 7). 


A previous admission of a party who 
has gone into the witness box on the point 
in issue and in the witness box has made a 
statement inconsistent with the admission or 
the statement made in the witness-box is such 
which involves.a denial of the previous ad- 
mission or runs counter to that admission 
then the previous admission cannot be used 
as legal evidence in the case against that 
party unless the attention of the witness dur- 
ing cross-examination was drawn to that 
statement and he was confronted with specific 
portions of that- statement which were sought 
to be used as admissions. Without comply- 


‘ing with the procedure laid in Section 145, 


the admission contained in the previous state- 
ment cannot be used as legal evidence against 


‘that party.” 


With great respect to the learned Judges who 
decided the above case, we have to disagree 
with the above conclusion. The above deci- 
sion does not give due weight to the differ- 
ence between the language of Sections 17 and 
32 on the one hand and of Section 145 on 
the other. Section 145 specifically requires 
that a previous statement made by a witness 
in writing or reduced into writing, could be 
used in cross-examination if it is intended 
to contradict him by the writing by drawing 
his attention to those paqgtions of the writ- 
ing which are to be used for the purpose of 
contradicting him. We do not find a similar 
provision with regard to statements which 
are admissible under Sections 17 to 21 and 
32 of the Evidence Act. Our view receives 
support from a Full Bench decision of the 
Allahabad High Court in Ajodhya Prasad 
v. Bhawani Shanker, (AIR 1957 All 1) (FB) 
in which it was observed that when admis- 
sions made by parties were to be proved in 
a case, it was not obligatory on the party 
who produced those documents to draw in 
cross-examination the attention of the op- 
ponent to the said admissions before he could 
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be permitted to use them for purpose of 
contradicting the opponent provided that the 
admissions were clear and unambiguous. it 
was also held that the party producing such 
document containing such admissions could 
use them as substantive evidence in the case 
without drawing in cross-examination the at- 
tention of the opponent to those admissions. 


19. Tt was lastly argued that Ex. P-6 
contained statements which were exculpatory 
in nature, and, therefore, its probative value 
was very little. We are of the opinion that 
Exhibit P-6 contains statements which are 
against the proprietary interest of Nanjappa 
Sastry and we are not satisfied that because 
he was trying to avoid a prosecution by 
making the statements, no value should be 
attached to them. It is no doubt true that 
the evidentiary value of admissions depends 
upon the circumstances of the case, but ordi- 
narily an admission is a valuable piece of 
evidence and it cannot be easily rejected. 
Defendant 1 who had an opportunity to ex- 
plain the contents of the documents while 
- he gave evidence did not make any attempt 
to show that the relevant portions of Exhibits 
P-3 to P-6 referred to above, did not repre- 
sent the truth. We are aware of the fact 
that an admission is not conclusive, but un- 
less it is explained suitably by a party who 
has made such an admission or who is bound 
by such an admission, it will have to be used 
against him. In the instant case, having re- 
gard to the oral evidence to which refer- 
ence has already been made, we do not find 
any difficulty in accepting the evidence con- 
tained in Exhibits P-3 to P-6 and acting upon 
them. The admissions contained in Exs. P-3 
to P-6 taken along with Exhibits P-1 and 
P-2 and other evidence in the case, outweigh 
the evidence relied upon by the defendants. 
The payment of Kandayam by defendants 1 
and 5 is in conformity with the case of 
plaintiffs also. If defendants 1 and 5 have 
dealt with the property stealthily as their 
own, their acts would not defeat the trust. 
In Exhibits D-6 and P-7 extracts of the 
Municipal Registers, we find at some stage 
that the name of Lingadagudi Mutt also is 
entered along with the name of Nanjappa 
Sastry against the suit property. The suit 
property would not cease to be public trust 
by payment of kandayam only because no 
steps had been teken to claim exemption 
from payment when it was available: The 
oral evidence however supports the case of 
the plaintiffs that the public were entitled to 
enter the suit property as of right to offer 
worship. 

20. On a careful consideration of all 
the circumstances, we reject the case of 
defendants 1 to 5 and hold that the suit 
property belongs to a public trust of Lingayat 
community and that defendants 1 and 5 or 
any of the members of their family are not 
the owners of the same. They have been 
|there only as archaks or poojaries. An archak 
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or pcojary in a temple is not a shebait as 
the sid expression is understood in Nor- 
thern India or a dharmadarshi as those ex- 
pressions are understood in Southern India. 
A Paojary is always appointed by the she- 
bait or dharmadarshi or dharmadhikari for 
the purpose of conducting the wordship. Such 
appointment would not have the effect of 
confaring any right on the poojary. He 
is oriinarily not entitled to be continued as 
a metter of right in his office as Poojary. 
Poojeries and archaks are liable to be re- 
moved for any act of misconduct or indisci- 
pline which would be inconsistent with the 
duties of the office which they hold. The 
above view of ours is fortified by the deci- 
sion of the Calcutta High Court in Ananda - 
Chandra v. Braja Lal, (LR 50 Cal 292) = 
(AIR - 1923 Cal 142). Defendant 1 could 
not, “herefore, alienate the. properties belong- 
ing t the trust. 

ZI. After the case was heard for 
sometime, defendant 5 and respondents 1 
and 3 to 10 filed a joint memo stating that 
the suit property may be treated as belong- 
ing to the public trust and that defendant 5 
may be permitted to reside in the temple 
as uwal and to perform the worship. It is 
also stated that: defendant 5 may be per- 
mitted to collect the rent in respect of the 
shops constructed by him on a portion of 
the. {wit property and utilise the same for 
his cwn benefit. We shall deal with the 
T in the concluding part of this judg- 
men 


Z2. It was however next contended 
by So. Sundara Swamy that the suit was not 
maintainable since the consent of the Advo- 
cate [eneral had not been obtained as re- 
quired by Section 92 of the Code of Civil 
Procedure before it was instituted and that 
the plaintiffs had no right to institute the 
suit tnder Order 1, Rule 8 of the Code of 
Civil Procedure. The present suit is one 
for possession instituted by some of the 
devotees in a representative capacity for] 
possession of the properties belonging to the 
trust. Section 92 is applicable only to those 
suits under which the reliefs claimed are 
those enumerated in Section 92. A suit for 
possession against a person who is not a 
trustee is not one enumerated in Section 92. 
Vide -he decision in Harendra Nath v. Kali- 
tam Das, (AIR 1972 SC 246). Hence the 
consert of the Advocate General was not 
necessary. It is no doubt true that the she- 
bait o7 manager who is in charge of the ad- 
minist-ation of the properties belonging to 
a deity can institute a suit for recovery of 
possession of the same. That however does 
not dsentitle the devotees or worshippers 
who ‘are interested in the deity in maintain- 
ing a suit on behalf of the entire body of 
devotezs with the leave of the Court under 
Order 1, Rule 8 of the Code of Civil Pro- 
cedure against an alienee of temple pro- 
perty alleging that the alienation is not bind- 
ing or the deity. The principle that such 
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a tight is in the body of worshippers is 
recognised by Indian Courts. In Sri Veera- 
bhadraswami v. Maya Kone, (AIR 1940 Mad 
81) such a suit was held to be maintainable. 
In another decision of this Court in Poona 
Setty v. B. N. Aradhya a suit filed in a 
representative capacity of persons interested 
_ jn a religious or charitable trust for a similar 
relief was decreed by this Court. In Muka- 
remdas Mannudas v.  Chhagan Kisan 
Bhawsar, (AIR 1959 Bom 491), a suit against 
the transferees from the head of a math 
belonging to vaishnava Bairagi community 
for declaration that property in their hands 
is trust property and for possession was held 
to be outside the scope of Section 92 of 
the Code of Civil Procedure and that the 
suit filed by the members of the Bairagi 
community who were interested in the math 
in a representative capacity under Order 1, 
Rule 8 of the Code of Civil Procedure was 
held to be maintainable. We, therefore, re- 
ject the contention that the present suit was 
he maintainable for the reasons mentioned 
above. 


23. The next question which arises 
for consideration in this case is whether the 
suit is barred by time as against defendants 
2 and 4 and whether they have acquired title 
to the portion of the suit property in their 
possession by adverse possession. Relying 
upon the decisions in (1) S. K. Venkatasubra- 
mania Ayyar v. S. Sivagurunatha Chettiar, 
(AIR 1938 Mad 60); (2) V. Rajaram v. Rama- 
nujam Iyengar, (AIR 1963 Mad 213); 
(3) Padmanabha Pillai Raman Pillai v. Secy. 
Travancore Devaswom Board, (AIR 1957 
Trav-Co 269); (4) Jibon Chandra Sarma 
Doloi v. Naren Kalita, (AIR 1955 Assam 23) 
and (5) Smt. Hemantha Kumari Bose v. Sree 
Sree Iswar Sridhar Jiu, (AIR 1946 Cal 473). 
Sri Sundaraswamy argued that when a pro- 
perty endowed to a Public trust is alienated 
by a manager claiming that the property is 
his own, the possession of the alienee would 
become adverse immediately for the transfer 
in such a case would be void ab initio and 
in such a case Article 144 of the Indian Limi- 
tation Act, 1908, would apply. He contend- 
ed that to such a case no other article would 
be applicable. It is true that in the deci- 
sions referred to above, the High Courts of 
Madras, ‘Travancore-Cochin, Assam and 
Calcutta have taken that view. Sri S. C. 
Javali, the learned counsel for the respon- 
dents submitted that the view expressed in 
the above decisions is no longer good law in 
view of the decision of the Supreme Court 
in Srinivasa Reddiar v. N. Ramaswamy 
Reddiar, (AIR 1966 SC 859). In that case 
the Supreme Court was dealing with a case 
to which Article 134-B of the Indian Limi- 
tation Act, 1908 was applicable. The 
Supreme Court while doing so observed :— 

“Mr. Tatachari also argues that in ap- 
plying Art. 144, we must assume that the 
possession of the alienees was adverse to the 
temple from the respective dates of the ali- 
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enations when they were put in possession 
of the properties covered by the transactions 
in question. In support of this argument, 
Mr. Tatachari has relied on the statement 
of the law made by Mr. -Justice Mukherjee 
in his lectures on the Hindu Law of Reli- 
gious and Charitable Trust. Says Mr. Jus- 
tice Mukherjea. 

“If the transfer (of debutter property) is 
not of particular items of property, but of 
the entire endowment with all its properties, 
the possession of the transferee is unlawful 
from the very beginning. The decisions in 
Gnanasembanda Pandara Sannadhi v. Velu 
Pandaram, (1900) 27 Ind App 69 (PC) and 
Damodar Das y. Adhikari Lakhan Das, 
(1910) 37 Ind App 147 (PO), are illustrations 
of this type of cases.” 


He also added that transfer would similarly 
be void and limitation would run from the 
date of the transfer, if the manager transfers 
the: property as his own property and not 
as the property of the deity. The same 
statement has been made by the learned 
author in two other places in the course 
of his lectures, 

It would thus be seen that the observa- 
tions made by Mr. Justice Mukherjea on 
which Mr. Tatachari relies, really purport to 
extend the principle which has apparently 
been mentioned by the Privy Council in 
Gnanasambanda’s case, (1900) 27 Ind App 69 
(PC). It does not appear that Mr. Justice 
Mukherjea had expressed this view as a 
Judge of the Calcutta High Court. In the 
case of Hemanta Kumari v. Sree Iswar 
Sridhar Jiu, ILR (1946) 2 Cal 38 = (AIR 
1946 Cal 473) the attention of Mukherjea, 
J. was drawn to the fact that in an earlier 
decision of the Calcutta High Court in 
Ronald Duncan Cromartic v. Iswar Radha 
Damodar Jew, (1935) 62 Cal LJ 10, D. N. 
Mitter, J. had made observations which were 
inconsistent with the view which Mukherjea, 
J. was disposed to take; but the learned 


. Judge commented on the said observations 


by saying that they were open to criticism. 

Thus, on the question raised by Mr. 
Tatachari before us, there does appear to’ 
be some divergence of opinion in the Calcutta 


‘High Court itself. No other decision has 


been cited before us which has accepted the 
proposition that if any part of the property 
belonging to a Hindu Religious endowment 
is transferred by its manager, the transfer 
is void and the possession of the transferee 
becomes adverse to the endowments from the 
very beginning. In fact, as we have already 
indicated, in the case of Gnanasambanda, 
(1900) 27 Ind App 69 (PC) what had been 
transferred unauthorisedly was the religious 
office itself and all the properties appertaining 
thereto. It is open to doubt whether the 
said decision could lead to the inference that 
if a part of the property is transferred by 
the manager of a religious endowment on 
the basis that it belongs to him and not to 
the religious endowment the transfer is void 
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ab initio, with the result that the possession 
of the transferee is adverse to the religious 
endowment from the very beginning and the 
succeeding manager’s right to challenge the 
said transfer would be lost if his predecessor 
who made the transfer lives for more than 
12 years after effecting the transfer.” - 


By the above decision the Supreme Court 
reversed the decision of the Madras High 
Court in Second Appeal No. 774 of 1957. 
The decision in Second Appeal No. 774- of 
1957 was relied upon by the Madras High 
Court in (AIR 1963 Mad 213). Since the 
decision in Second Appeal No. 774 of 1957 
has been reversed by the Supreme Court by 
its above ‘decision, the judgment of the 
Madras High Court in Rajaram’s case, AIR 
1963 Mad 213 which followed the decision 
in Hemanta Kumar’s case, AIR 1946 Cal 473 
and S. K. Venkatasubramania Ayyar’s case 
AIR 1938 Mad 60 also must be held to have 
been overruled. The decision of the Supreme 
Court in Srinivasa Reddiar’s case AIR 1966 
SC 859 is followed by Narayana Pai, J. (as 
he then was) in Poona Setty’s case while 
construing Art. 134-A of the Indian Limita- 
tion Act. In that case it was held that for 
invoking Art. 134-A it was not a condition 
precedent that the transfer should have been 
made by the manager of a religious or charit- 
able trust as manager or describing himself 
as manager; it would be sufficient if the 
plaintiffs prove that the property was the 
property belonging to a religious or charit- 
able endowment and that the transfer there- 
of was by a manager of that endowed pro- 
perty. In the said case, an alienation by a 
manager of property belonging to a Hindu 
Charitable trust was set aside in a suit in- 
stituted within 12 years from the date on 
which the plaintiffs had knowledge of the 
alienation although the alienation had taken 
place more than 12 years prior to the date 
of the suit. It was held that Art. 144 was 
not applicable to such a case. It is how- 
ever to be seen that either the plaintiffs or 
the defendants in the instant case, apparently 
for.the reason that the views of some of 
the High Courts prevailing at the time the 
suit was instituted, did not proceed on the 


basis that the suit was governed by Arti- 


cle 134-A of the. Limitation Act, 1908, but 
proceeded on the basis that it was governed 
by Art. 144 of the Limitation Act. In this 
appeal Sri Javali submitted that the benefit 
of Art. 134-A should be extended to the 
plaintiffs and that ‘since the suit has been 
filed within 12 years from the date on which 
the plaintiffs came to know of the aliena- 
tions, it should be held that the suit was not 
barred by time. Sri Sundaraswamy argued 
that the. plaintiffs have not made the neces- 
sary allegations in the plaint to claim the 
benefit of Art. 134-A, and, therefore, they 
should not be allowed to urge that the suit 
is ore governed by Art. 134-A of the Limi- 
tation Act. In this connection he relied upon 


the decisicn of the Supreme Court in K. S. | 
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Nanji & Co. v. Jatashankar Dossa, (AIR — 
1961 5C 1474). In that case the Supreme 
Court was concerned with Art. 48 of the 
Limitation Act in respect of specific movable 
property lost, or acquired by theft, or dis- 
honest misappropriation, or conversion, Or 
for compensation for wrongful taking of 
detaining the same. The period of limita-. 
tion prescribed by that Article was three 
years Iom the date when'‘the person having 
right to the possession of the property first | 
learnt in whose possession it was. The 
Supreme Court observed as follows :— 

“Obviously where a person has a right 
to sue within three years from the date of 
his coming to know of a certain fact, it is 
for him to prove that he had the knowledge 
of the said fact on particular date, for the 
said fact would be within his peculiar know- 
ledge. It is the duty of a plaintiff to esta- 
blish, at any rate, prima facie, that the suit — 
is within time and is not barred by lapse of 
time. Under the Evidence Act there is an 
essenticl distinction between the phrase, bur- 
den of proof as a matter of law and plead- 
ing as a matter of adducing evidence. 
Under Section 101 of the Evidence Act, the 
burden in the former sense is upon the party 
who comes to Court to get a decision on 
the existence of certain facts which. he as- 
serts. That burden is constant throughout 
the triel; but burden to prove in the sense 
of addıcing evidence shifts from time to 
time having regard to the evidence adduced 
by one party or the other or the presumption 
of fact or law raised in favour of one or . 
the otter. The burden of proof, is on a 
plaintifi who asserts a right, and it may be, 
having regard to the circumstances of each 
case, that the onus of proof may shift to 
the defzndant. But to say that no duty is 
cast upon the plaintiff even to allege the 
date when he had knowledge of the defend- 
ant’s possession of the converted property 
and that the entire burden is on the de- 
fendant is contrary to the tenor of the article 
in the Limitation Act-and also to the rules 
of evidence.” 


Dependng upon the above observations of 
the Supreme Court, Sri Sundaraswamy argu- 
ed that the plaintiff should not be given 
any opportunity to rely upon Art. 134-A of 
the Limitation Act. We are of the opinion 
that having regard to the view expressed by 
a large number of High Courts on the above 
question which was prevailing at the time 
when the suit was instituted, this is a fit case 
in whici we should permit the plaintiffs to 
amend the plaint by making necessary allega- 
tions bearing on the question of limitation, 
as requested by Sri Javal, and the lower 
Court should be directed to try the issue 
arising out of the same after receiving addi- 
tional written statement if any. But it has 
to be sated that if Art. 134-A is held to 
be applicable then Article 144 should neces- 
sarily be held to be inapplicable. The ques- 
tion whrh of the two articles will apply is 
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however a matter to be decided by the Court 
below on the basis of the pleadings. Simi- 
larly the question raised on behalf of de- 
fendant 2 that the plaintiffs suit was barred 
by the principles of estoppel for the reason 
that they had allowed defendant 2 to build 
on the property after he purchased it, also 
has got to be considered by the Court below. 
We do not want to express any opinion on 
that question at this stage. We however set 
aside the finding on issue No. 13, since we 
are not satisfied with the manner in which 
it is disposed of by the Court below. 

24, In the result, we make the follow- 
ing order :— 

(1) It is hereby declared that the suit 
property had been endowed to the religious 
trust belonging to Lingayat community resid- 
ing in the locality where the suit property is 
situated; l ; 
(2) In view of the joint memo filed by 
the appellant and respondents in R. F. A. 
No. 12 of 1969, the decree for possession 
passed against defendants 1 and 5 is set aside, 
and defendant 5 is permitted to withdraw 
the amount which he has deposited pursuant 
to the stay order passed by this Court, as 
stated in the joint memo; 

(3) The decree passed against defend- 
ants 2, 3 and 4 for possession is set aside 
and the matter is remanded to the lower 
Court with the following directions :— 


(a) the lower Court shall permit the 
plaintifs to amend the plaint by making 
necessary allegations on the question of limi- 
tation and the defendants to file additional 
written statement in reply to the same. The 
Court below shall thereafter frame the 
necessary issues and decide whether the suit 
is barred by time and whether defendants 2, 
3 and 4 have acquired title by adverse pos- 
session to the portion of the suit property in 
their possession; 


(b) The court below will also consider 
afresh issue No. 13, namely, are the plain- 
tiffs estopped from setting up title that they 
have done in this suit for the reasons men- 
tioned in para 13 of the second defendant’s 
written statement. 


(c) The Court below will. also consider 
the question whether the plaintiffs can claim 
possession of the property even though the 
suit is governed by Art. 134-A. In the event 
of the Court below coming to the conclu- 
sion that the plaintiffs are entitled to posses- 
sion, it will examine afresh the question whe- 
ther defendant 2 is entitled to compensation 
in respect of the improvements made by him 
on the property which he has purchased for 
the benefit of Yajman Hanumanthappa, Ven- 
katalakshamma Trust. The finding of the 
Court below that defendant 2 is entitled to 
a sum of Rs. 5,000/- is set aside and the 
Court below is directed to decide it afresh; 
and 

(d) We also direct the lower Court to 
permit the parties to lead additional evi- 
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dence which they may choose to adduce on 
the issue to be tried thereafter. 

25. The appeals are accordingly dis- 
posed of. There will be no order as to costs 
in these appeals. Parties will bear their own 
costs in the trial Court upto this stage. 

Order accordingly. 
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JUDGMENT :— Appellant is the plain- 
tiff. She instituted on the 19th of January, 
1961, Original Suit No. 4 of 1961 before the 
Court of the Subordinate Judge at Mysore, 
for recovery of possession of the plaint sche- 
dule properties; for recovery of mesne pro- 
fits of Rs. 4,500/-; and also claimed other 
reliefs. The case of the plaintiff is that the 
suit schedule properties originally belonged 
to the ownership of one C. Raghavendra Rao. 
Plaintiff i.e., the wife of one V. S. Rajaram 
Setty filed a suit for recovery of certain 
monies due to her from C. Raghavendra Rao. 
In that suit, the case of the plaintiff is that 
the properties in question were attached be- 
fore judgment on the 4th of February, 1954. 
Thereafter, there was a compromise arrived 
at between the parties and a decree for 
Rs. 6,727/- with costs and interest was passed. 
A period of six months was also granted to 
C. Raghavendra Rao for payment, but he 
failed to pay the same, proceedings were 
taken out in execution No. 25 of 1956 and 
the lands in question were purchased by the 
plaintiff through her husband on 21st Janu- 
ary, 1954. Exhibit P.4 is the sale certiiicate. 
The case of the plaintiff is that the plaintiff 
got possession of the lands in pursuance of 
the sale, but defendant wrongfully disposses- 
sed her and in spite of notice defendant hav- 
ing refused to deliver possession, the plain- 
tiff was compelled to institute the suit. 


2. Defendant denied the allegations 
made by the plaintiff and contended that 
there was no attachment at all, and it was 
necessary for the plaintiff to prove: (1) that 
the procedure prescribed for attachment be- 
fore judgment under O. XXXVII, R. 7, 
Civil P. C. was followed: (2) that the Court 
has ordered the issue of all the prescribed 
notices and warrants in connection with the 
alleged attachment; (3) that the prescribed 
notices and warrants have been issued by 
the Court; and (4) that there has been publi- 
cation and affixture and service of the presc- 
ribed notices and warrants in the prescribed 
manner. It was contended on the contrary, 
that he has purchased the lands in question 
from C. Raghavendra Rao, on the 9th of 
August, 1955 and after having obtained a 
decree against his vendor has entered into 
possession of the properties through Court. 
It was, therefore, contended that the defen- 
dant was in rightful possession of the land 
and the plaintiff was not entitled to a decree 
for possession or for mesne profits. 


3. The learned trial Judge framed ` 


several issues and on consideration of the 
same, held that the plaintiff had failed to 
prove the factum and the validity of attach- 
ment before judgment, and therefore, she 
failed to prove her title to the suit lands. It 
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further held that the sale in favour of the 
defendant was. valid and was not affected by 
the alezed attachment. It also held that the 
defendant had improved the properties and: 
thai. the plaintiff was not entitled to any relief. 
The sait was consequently dismissed. 


4. The correctness of this decision was 
cha_leaged by the plaintiff by preferring R. A. 
No. 67 of 1963. The learned District Judge, 
Mysore, by his judgment dated the 17th of 
April, 1967, has affirmed the decision of the 
‘rial Court. The learned appellate Judge has 
also found that the plaintiff has failed to 
prove the factum of attachment, as also its 
validity. It has also been held that Ragha- 
yendre Rao has not waived his right to chal- 
lenge -he attachment in question and that the 
defendant had proved his sale, and therefore, 
the plaintiff was not entitled to a decree. Jt 
is this judgment and decree that are challeng- 
ed by the plaintiff in the present second 
appeal 

5. — The submission made by the learn- 
ed Acvocate for the appellant is that as 
Raguavendra Rao did not object to the at- 
tachment, he had waived his right to urge 
the contention against the attachment and 
therefcre, attachment must be treated to be 
a valic one. It was also contended that the 
modz prescribed in the Code regarding at- 
tachment of properties was directory and it 
is not mandatory and in any event, the act 
cf the Court should not prejudice the parties. 
It was, therefore, contended that the decision 
given Gy this Court in the case of Ramaiah 
Gowda v. Venkatagiri Bhatta, (1969 (1) Mys 
LJ 2344 does not lay down the law correctly. 

$. On the other hand, the learned 
Advocete for the respondent contended that 
the plea of waiver was not raised before the 
trial Court and the plea was one of fact. In 
any 2vent, it was stated that the question of 


. waiver does not arise, as Raghavendra. Rao 


was never served with the order of attach- 
ment as is evidenced from the record. It 
was alsa submitted that there is the con- 
current finding of the Courts below on the 
question, and in that situation, there was no 
occasion for Raghavendra Rao to waive 
defects in the attachment. It was further 
contended that the defendant was the pur- 


chaser of the properties and so far as the ` 


purckas> by plaintiff was concerned, it was 
subsequent. to it. It was only on the basis 
that there is an attachment, plaintiff is claim- 
ing the properties; it was therefore necessary 
fer the Court to determine as to whether 
there was a real and effective attachment 
whick can affect the rights of the defendant. 
It was submitted that the provisions relating 
to the <ttachment of property are mandatory 
and the decision of this Court does not re- 
quire reconsideration and there is no need to 
refer the: matter to a larger Bench. It was 
also submitted that the view taken by this 
Court is 2 view taken by most of the High 
Courts n India. Finally, it was submitted 
that there was no question of the parties suf- 
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fering on account of the act of the Court; 
on the contrary plaintiff was trying to take 
advantage of the order and it was his duty 
to show that there was effective order of the 
Court. It is these rival contentions that are 
required to be determined in this second ap- 
peal. For the purpose of consideration of 
this question, it is necessary to set out again 
the admitted or proved facts: 


7. Raghavendra Rao had borrowed a 
sum of Rs. 4,000/- on a possessory mortgage 
executed by him in favour of the plaintiff on 
25-9-1950. The property mortgaged was a 
house situated in Padavarahalli Extension, 
Devaraja Mohalla, Mysore. Plaintiff institut- 
ed Original Suit No. 144/54 in the Court of 
the Subordinate Judge at Mysore on the Ist 
of December, 1954. On that very day, an 
application I. A. No. 1 was filed which is 
marked as Ext. D.23 praying for attachment 
before judgment of certain lands belonging to 
Raghavendra Rao on the ground that the 
mortgaged property was not sufficient secu- 
rity. The Court ordered “attachment condi- 
tionally” and Exhibit P-2 is the attachment 
warrant issued in the form prescribed under 
Order XXXVII, Rule 5, Civil P. C. This 
was sent for execution to Amin Changappa, 
P. W. 1. A clerk in the  plaintifi’s shop 
P. W. 2 Chandrashekharaiah accompanied the 
Amin and Ext. P.1 is the attachment list 
prepared by the said Amin and it is also 
attested by Chandrasekharaiah. It is neces- 
sary to note that admittedly Raghavendra 
Rao — defendant in that suit was residing 
at Bangalore and that is clear from the cause 
title Ext. D.4 which mentions that he was 
residing at Door No. C.102 Central Street, 
Bangalore City. Copy of the notice issued 
under Order XXXVIII, Rule 5 or the pro- 
hibitory order under Order XXI, Rule 54 
Civil P. C. was never served upon Raghaven- 
dra Rao. It appears, however, that in the 
suit, Raghavendra Rao appeared voluntarily 
and a compromise decree was passed granting 
six months time for payment. The property 
was thereafter purchased by the present plain- 
tiff in Court auction. In the meanwhile, on 
6-8-1955 as per Exhibit P.22 it was sold in 
favour of the defendant. The finding of fact 
recorded by the Courts below is, as already 
stated, that Raghavendra Rao was residing 
at Bangalore; that notice was not sent to 
him to furnish security or to show cause 
nor was Raghavendra Rao served with any 
notice under Order XXXVITI, Rule 5, Civil 
P. C. Tt has been further found that pro- 
hibitory order had to be issued in the printed 
form, a copy of which is at Ext. D.1, but 
such a prohibitory order was not issued, 
much less was it served on Raghavendra Rao. 
Thus it is established that no prohibitory order 
was issued in the case. This is what the 
learned appellate Judge has, after considera- 
tion of the entire evidence. found: 

“But then neither in Ex. P-1 nor in Ex. P-2 
is there anything to indicate that it was pro- 
claimed that Raghavendra Rao was prohibited 
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from alienating the property in any way and 
that no other persons should. purchase “the 
same. ‘Thus, from the above discussion, the 
following conclusions are well established: On 
the representation of the application Ex. D.23 
the Court ordered “attach conditionally.” But 
neither any notice nor the prohibitory order 
as required under Order 38, Rule 5 (1) and 
Order 21, Rule 54, Civil P. C. was issued to 
Raghavendra Rao much less served. Second- 
ly, the property sought to be attached was 
too vague for identification. The Documents 
Exs. P-1 and P-2 drawn in this behalf are 


sailed and it is also necessary to remember 
that they are unassailable in this second 
appeal. 


8. On an application filed under the 
provisions of Order XXXVII, Rule 5, Civil 
P. C., among other things which are enjoined 
on the Court, the first is to direct the defen- 
dant, within a time to be affixed by it, to 
furnish security in such sum as may be 
specified in the order, and: secondly direct 
him to appear and show cause why he should 
not be asked to furnish security. The Court 
may also direct the conditional attachment of 
the whole or any portion of the property as 
provided under sub-clause (3) of Rule 5, 
Order XXXVIII. It is only when the defen- 
dant fails to furnish security or fails to ap- 
pear and show cause, the Court will have to 
further proceed under Order XXXVIII, 
Rule 6, Civil P. C. Even in the proceedings 
under Order XXXVI, Rule 5 (c) directing 
attachment of the property specified in the 
application, still under O. XXXVII, R. 5 it 
would be obligatory upon the Court to follow 
the provisions of O. XXXVI, R. 7 i.e, 
that the attachment shall be made in 
the manner provided for the attachment of 
property in execution of a decree. The at- 
tachment will have therefore to be effected in 
the manner provided under O. XXI, R. 54, 
Civil P. C. and that is where the property is 
immovable, the attachment shall be made by 
an order prohibiting the judgment-debtor 
from transferring or charging the property in 
any manner and this order has to be pro- 
claimed etc., as provided under Order XXI, 
Rule 54 (2), Civil P. C. Thus, there must 
be first an order of attachnftnt, and secondly, 
in execution of that order, formalities pre- 
scribed therein have to be complied with i.e., 
there should be a prohibitory order restrain- 
ing the person from in any way alienating 
the property sought to be attached. The 
order of attachment will have to be proclaim- 
ed by beat of drum or other customary mode. 
The order will also have to be affixed on a 
conspicuous part of the property and then 
upon a conspicuous part of the court-house 
etc. Therefore for an order of attachment 
to become effective, these conditions which 


are laid down have to be complied with, so 
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that it can be a restraint on alienation to 
-Jattract the provisions of Section 64 of Civil 
PC 

9 This Court had occasion to con- 
sider the question similar to the one arising 
in this appeal in (1969 (1) Mys LJ 234). It 
has been laid down in that case as follows: 

“Where a notice in Form 5 of Appendix 
E’ and the list of properties proposed to be 
placed under attachment were affixed to one 
of the items described in the list and there 
was no prohibitory order in Form No. 24 
of Appendix ‘BE’ of the Code of Civil Pro- 
cedure, there is non-compliance of the pro- 
visions of Rule 54 of Order 21 and, there 
is no valid attachment.” 
In that case also, the position was identical 
namely, of a competition between the pur- 
chaser in execution of a decree and a pur- 
chaser in a private sale. After consideration 
of the entire matter, it was stated in that 
case, that a notice in Form V of Appendix E 
was issued, but it was not a prohibitory order 
issued pursuant to Rule 54 (1) of Order XXI, 
which has to be in Form No. 24 of Appen- 
dix E. The Court therefore, held that there 
was no proof of any compliance with any 


of the provisions cf Order XXI, Rule 54 and, ` 


the positive evidence excludes the possibility 
of even an inference or presumption that 
attempts of compliance were made. This 
Court then referred to the judgment of the 
Privy Council reported in AIR 1928 PC 139 
and the judgments of the Madras High Court 
and the former High Court of Mysore, and 
held that 

“the essence of an order for attachment 
is to prohibit the judgment-debtor from 
transferring the property and until such a 
prohibition is proclaimed and made known 
in the way provided by the rule, it cannot 
be said to have come into operation.” 


The Court therefore held that the at- 
tachment relied upon by the plaintiff in that 
case was not an effective attachment and he 
could not make use of the provisions of Sec- 
tion 64 of the Civil P. C. to defeat the rights 
of the defendant in that case. Thus, what 
has been established by this decision is that 
the essence of an order of attachment being 
to prohibit the judgment-debtor from trans- 
ferring the property, until such a prohibition 
is proclaimed and made known in the way 
provided by the rule i.e., compliance with 
the provisions of Order XXI, Rule 54, the 
attachment does not come into operation. 

10. The view taken by this Cour: is 
supported by the judgments of several Courts 
in India. ‘The first is the judgment of the 
High Court of Madras in the case reported 
in AIR 1920 Mad 804. There is also a recent 
pronouncement of the High Court of Madras 
in the case of Murugappa Chettiar v. Thiru- 
Malai Nadar, (AIR 1948 Mad 191), wherein 
Rajammanar, J. as he then was, held as 
follows :— 

“The fact that an order of attachment 
has been pending is not sufficient to establish 
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the factum of attachment. The order is one 
thing, the attachment is another. No pro- 
perty can be declared to be attached unless 
first the order for attachment has been issued, 
and secondly in execution of that order the 
other things prescribed by the rules in the 
Code have been done. An attachment cannot 
be said to have been made unless and until 
the provisions of both the sub-rules of O. 21, 
R. 54 have been complied with.” . 


11. <A Full Bench of the High Court 
of Calcutta in the case of Bharat Chandra 
Pal v. Gouranga Chandra Pal, (AIR 1927 
Cal 885) held as follows :— 


“Where no prohibitory order, as con- 
templated by Order 21, Rule 54 was given to 
the peon to publish but what the peon did 
was to go to the locality and to proclaim by 
beat of drum that the property was attached 
and affixed on the property, which he 
was directed to attach, a copy of the order 
as contemplated under O. 38, R. 5 which was 
made over to him: Held that there had been 
no legal attachment.” 


12. The former High Court of Mysore 
in the case of Sree Padachar v. Doreswamy, 
ees 55 Mys HCR 330 has laid down as 

ollows :— 


“According to Rule 7 of Order XXXVI, .- 
Code of Civil Procedure the manner in which 
immovable property is to be attached before 
judgment is as provided in Order XXI, R. 54 
of the Code. ‘Therefore where an order of 
attachment of’ immoveable property before 
judgment is issued in Form 5 Appendix F 
and no prohibitory notice in form 24, Ap- 
pendix E is issued the first requisite of 
Order XXI, Rule 54 is not complied with and 
there is no valid attachment. The purchaser 
of the property subsequent to such invalid 
attachment is unaffected by the attachment. 
In the absence of any reference in the order 
Sheet or other relevant records of the case 
to Order XXI, Rule 54 or to the publication 
of attachment as required in that order, no 
presumption that the attachment was pro- 
perly made could arise.” 

13, It is necessary to note that the 
basis of all these decisions is the judgment of 
the Privy Council in the case (AIR 1928 
PC 139), wherein their Lordships held that 

“No property can be declared to be at- 
tached uniess firstly order for attachment has 
been issued; and secondly, in execution of ` 
that order the other things prescribed by the - 
rules in the Code have been done.” 

14. ~All these cases have. been con- 
sidered in a recent Full Bench judgment of 
the Patna High Court in the case of Tapesh- 
war Missir v. Santhokh Singh, (AIR 1969 
Pat 299) and in that case it is held: 

“Unless the proper form under O. 21, 
R. 54 is used and the defendant or judgment- 
debtor is restrained from transferring or 
charging the immovable property, the attach- 
ment made cannot have the effect of restrain- 
ing him from doing so.. There can be no at- 
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tachment before judgment of any property, if 
the notice of attachment is issued under 
Order 38, Rule 5 in form No. 5 because in 
order to be valid attachment of the immov- 
able property notice is to be issued under 
Order 21, Rule 54 in Form No. 24. In issu- 
ing notice of attachment before judgment in 
Form No. 5 of Appendix F. under O. 38, 
R. 5 a party is not to blame and it is the 
duty of the Court itself to be circumspect that 
Form No. 24 of Appendix E is used putting 
the word “defendant” for the word “judg- 
ment-debtor” so that the suit plaintiff may 
not suffer on account of any lacuna on the 
part of the Court. 


The provision of Order 38, Rule 7 makes 
it clear that while attaching immovable pro- 
perty before judgment the manner of attach- 
ment must be the same as in regard to the 
attachment of property in course of execu- 
tion of a decree which therefore, attracts the 
operation of Order 21, Rule 54. The man- 
ner of attachment is not only provided in 
Clause 2 of Order 21, Rule 54 but it is also 
provided in Clause 1 thereof which makes it 
obligatory for the Court to pass an order 


prohibiting the judgment-debtor from trans-- 


ferring or charging the property in any way, 
and all persons from taking any benefit from 
such transfer or charge. Where this is not 
done, the manner of attachment is not the 
one prescribed in Order 21, Rule 54 which 
is relevant in determining whether an attach- 
ment before judgment is valid or not. 


As a matter of fact, the form prescribed 
under Order 38, Rule 5 is a supplemental 
form and it may be applicable to a case 
which is not clearly covered by O. 21, R. 43 
or R. 54. If it were a case of conflict only 
between Form No. 5 of Appendix F issued 
under O. 38, R. 5 and Form No. 24 of Ap- 
pendix E issued under Order 21, Rule 54 
the point was arguable that specific provi- 
sion under Order 38, Rule 5 might be taken 
_to prevail over Form No. 24 of Appendix E. 
As it is however, there is positive provision 
in Order 21, Rule 54 itself, the language of 
which has been incorporated in Form No. 24 
of Appendix E making it clear that the order 
must specifically prohibit the judgment-debtor 
from transferring or charging the property 
and likewise the form to be applicable in 
issuing notice under Order 38, Rule 5, should 
be so that the defendant must be specifically 
prohibited from transferring or charging, the 
property in any manner, and all persons from 
taking any benefit from such transfer or 
charge. The alteration in Form No. 24 of 
Appendix E should be mutatis mutandis with 
slight variation and not that the essential 
ingredient of Order 21, Rule 54 is to be com- 
pletely ignored. The policy of the Legislature 
is obvious in enacting this ingredient in O. 21, 
R. 54, so that notice may be given both to 
the judgment-debtor or the defendant, as also 
to the purchaser or any person taking any 
benefit under the transaction that after the 
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attachment both transferring and charging and 
taking any benefit from such transfer or 
charge will be invalid in law.” 

That is the reason why the learned appel- 
late Judge has pointed out that the consensus 
of judicial pronouncement is in favour of the 
view taken by this Court. 


15. The learned advocate for the ap- 
pellant, however, relies very strongly upon 
the judgment of the Nagpur High Court in 
the case of Dhian Singh Sobha Singh V. 
Secretary of State Through Deputy Commis- 
sioner, Nimar, (AIR 1945 Nag 97). In that 
case, this is what the Court said: 


“(c) Even omission to attach property be- 
fore sale thereof in execution of a decree does 
not invalidate the sale: 


(d) the object of attachment is only to 
prevent alienation; it does not create any se- 
curity, charge or lien in favour of the attach- 
ing creditor over the property attached bui 
only prevents and avoids private alienation 
by the owner of the property. 

(e) Jurisdiction is entirely independent of 
the manner of its exercise. The distinction 
between the two is that error of judgment is 
revisable by the appellate Court within a cer- 
tain fixed time and is therefore voidable 
Whereas the usurpation of power is a mere 
nullity. The jurisdiction of the Court to 
attach property before judgment, is indicated 
by the words ‘if so prescribed’ in Section 94 
and that condition is satisfied when rules are 
made to order attachment of any property of 
the defendant. Rules 5 and 6 of Order 38 
bring into effect the jurisdiction, that is con- 
ferred by Section 94 in so far as they make 
it clear that the Court has power to order 
attachment before judgment. The provisions 
made in Rr. 5 and 6 of O. 38 must be inter- 
preted as laying down the manner in which 
the Court’s jurisdiction is to be exercised, and 
accordingly regarded as dealing with matters 


` of procedure regulating the mode of exercise 


of a jurisdiction that exists. On this view 
any error in the manner of the exercise of 
the jurisdiction conferred by Section 94 would 
not affect the validity of the Court’s act if the 
Court’s jurisdiction is derived from a source 
independent of the provisions which merely 
prescribed the manner of its exercise. In- 
asmuch as the Court has jurisdiction to order 
an attachment before judgment it would 
prima facie be regarded as valid and opera- 
tive unless it is set aside in the manner pro- 
vided by law by the party prejudicially af- 
fected by it. An irregular attachment would 
thus amount to a voidable act, but in no case 
would it be a nullity. 


Accordingly an order of attachment be- 
fore judgment is not null and void on ac- 
count of the omission to follow the procedure 
laid down by Order 38, Rule 5; it is only an 
irregularity which is cured by acquiescence 
of the parties adversely affected, for the 
reason that Order 38, Rule 5 does not lay 
down any condition precedent to the accrual 
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or exercise of the Court’s jurisdiction but only 
prescribes the mode in which the Courts ad- 
mitted jurisdiction is to be exercised.” 

It is necessary to note that it is not even 
‘contended in the present case that every 
omission to follow the procedure to attach 
property before sale will invalidate tae same. 
What is established in the present case is that 
the order of attachment itself was not issued 
and it was not served as required preventing 
the defendant from alienating the property. 
In a case where a stranger purchaser is being 
affected it is necessary for the Court to see 
as to whether there was really an effective 
order which prevented the party to the suit 
from alienating the property. Plaintiff is 
claiming the benefit of Section 64 on the 
ground that the property is attached and if 
he fails to prove that there is an attachment, 
then he cannot claim priority, as his sale is 
subsequent to the sale made in favour of the 
defendant. The right claimed by the plaintiff 
being dependent upon the attachment in my 
view, it is necessary for the plaintiff to esta- 
blish that there was an order of attechment 
prohibiting sale as provided under Order 21, 


Rule 54, Civil P. C. In my view, it is neces- _ 


sary for the attachment to become effective 
that the conditions laid down under Order 21, 
Rule 54 are followed and if they ere not 
followed then there is no attachment which 
prevents the party from dealing with Lis pro- 
perty. Having regard to the nature of the 
provisions in view, it is clear that they are 
mandatory. In my view, it is not possible to 
apply the principles laid down in Dhiar Singh 
Sobha Singh’s case AIR 1945 Nag 97 to the 
facts of the present case. It is also neces- 
sary to note that the judgment of the Lahore 
High Court reported in AIR 1938 Lah 49 
has been referred to in the judgment of the 
Nagpur High Court in Dhian Singh’s case 
AIR 1945 Nag 97 and therefore I have not 
considered it necessary to refer to the same. 
Similarly, the judgment of the Calcutta High 
Court reported in Badri Prasad v. Babulal, 
AIR 1950 Cal 368 has no bearing upon the 
facts of the present case. 


16. In the present case, Raghavendra 
Rao was never served with the attachment 
order as the attachment order was not issued 
and ‘he was not served with even the notice 
issued under Order 38, Rule 5. Therefore, 
there is no question of his waiving the right 
to challenge the validity of the attachment. 
In my view, it is also not possible to hold 
in the present case that it was the d=2fault 
of the Court in not issuing the attachment 
order and therefore plaintiff should not be 
punished. That is not the question in the 
present case. Plaintiff got a conditional order 
of attachment and that conditional order of 
. attachment has not been served upon the 
defendant even though the plaintiff knew that 
the defendant was staying at Bangalore. It is 
also necessary to note that the plaintiff had 
the other mortgage security and somehow 
wanted to attach other properties belonging 


to Raghavendra Rao and see that it is not 
dealt with by him. In my view, it is not pos- 
sibie to hold in the present case that the 
plaintiff is entitled to protection as there was 
a default on the part of the Court in taking 
action in the manner in which it has been 
done. 

T7. Thus, in my view, the decision 
piven by this Court does not require recon- 
sideration. On the contrary, it is supported 
fulty by the judgment of several High Courts 
in India including the Privy Council judg- — 
ment cited above. 

13. Thus, there is no good ground to 
interfere with the decisions of the courts 
-below This appeal therefore fails and the 
saxe is dismissed. No costs. 

Appeal dismissed. 
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Shivadeviamma and others, Appellants v. 
Sumani and others, Respondents. 

Ne. 50/65, D/- 4-8-1972. 

index Note: — (A) Mysore High Court 
Act (5 of 1962), Section 7 — Reference to 
F. I by D. B. for reconsideration of earlier 
decision — Keference is valid though reasons 
are Hot formulated and E. B. cannot return 
without answering questions with direction to 
state ifs. reascns. 


Bref Note: — (A) Where a D. B. 
doub:s the correctness of an earlier decision 
of a stmilar Bench or feels that it is desi- 
rable that the question decided in such ear- 
lier dec-sion should be re-examined and refers 
such question to a F. B. the referring Bench 
is no: under any legal obligation to formu- 
late seasons for doubting the correctness or 
to imlicate alternative view. Consequently, 
the F. B. cannot return case for formulating 
reasons in support of the reference. 


(Paras 14, 16) 
Theugh the desirability of formulation of 
such ~eesoned criticism or offering an alter- 
native te the view the correctness of which 
has teen doubted by -the referring Bench 
canno: be doubted there is no legal obliga- 
tion to sormulate the reasons. (Para 14) 
Cases Referred: Chronological Paras 
(1969) 2 Mys LJ 377 = 17 Law Rep 
311, Amba Shedthi v. Paddakke 
Shecthi 2, 3 
B. P. Holla, for Appellants; K. R. 
Karanh and K. R. D. Karanth, for Respon- 
dents Ncs. 1, 4 and 5. 
CHANDRASHEKHAR, J.:— A Divi- 
sion Bench of this Court consisting of Hon- 
niah amd Venkataramiah, JJ., has, by its order 
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dated 23-6-1972, referred to a Full Bench the 
following questions: 


“Whether it is open to a Full Bench to 
decline to answer the questions referred to it 
under Section 7 of the Mysore High Court 
Act, 1961, and to send back the case to the 
Division Bench, without answering the ques- 
tions referred to it, but with a direction to 
give reasons in support of the order of re- 
ference?” 


2. We shall briefly narrate how the 
above question came to be referred to this 
Full Bench. In the present appeal (in which 
the above question has been referred to this 
Full Bench), one of the questions that arose 
for determination was whether a female 
member of an Aliyasanthana family consti- 
tuting a Nissanthathi Kavaru, can dispose of 
by a will her share in the Kutumba of which 
She is a member. It was contended on be- 
half of the appellant that though under Sec- 
tion 36 (3) of the Madras Aliyasanthana Act, 
. 1949, such a member has only a life interest 

in the properties allotted to her, such life inte- 
rest gets enlarged into an absolute estate by 
virtue of Section 14 (1) of the Hindu Suc- 
cession Act, 1956. The above contention 
runs counter to the ruling of a Division Bench 
of this Court in Amba Shedthi v. Paddakke 
Shedthi, (1969) 2 Mys LJ 377 in which it was 
held that it was never intended by Parliament 
to apply the provision of Section 14 of the 
Hindu Succession Act to Aliyasanthana fe- 
males who were Nissanthathi Kavarus under 
the Aliyasanthana Act. After considering the 
aforesaid contention of the appellant’s counsel, 
the Division Bench, by its order dated 3-11- 
1970, formulated the following three ques- 
tions of law and referred them to a Full 
Bench under Section 7 of the Mysore High 
Court Act, 1961. 


(1) Does Section 14 (1) of the Hindu 
Succession Act, 1956, apply to the case of 
life interest acquired before or after the com- 
mencement of the said Act, under Sections 35 
and 36 of the Madras Aliyasanthana Act, 
1949 (Madras Act No. IX of 1949), by a 
female who has completed fifty years of age 
(a Nissanthathi Kavaru) and possessed by her 
and does such female hold such property ab- 
ey and not as a holder of life inte- 
rest 


(2) Are provisions of Section 36 (3), (4) 
and (5) of the Madras Aliyasanthana Act, 
1949 (Madras Act IX of 1949) inconsistent 
with Section 14 (1) of the Hindu Succession 
Act, 1956, in so far as they relate to females 
governed by Aliyasanthana Law and do 
those provisions cease to apply to such fe- 
males even though they may have completed 
fifty years of age by virtue of Section 14 of 
the Hindu Succession Act, 1956? 


(3) Has a female, governed by Aliyasan- 
thana Law who has completed fifty years of 
age, the power to bequeath under a Will her 
divided interest in the property acquired by 
her at a partition under Section 35 of the 
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Madras Aliyasanthana Act, 1949 (Madras 


Act IX of 1949)? 


The material portion of the order of re- 
ference reads: 

“We find that the several questions argu- 
ed before us have not been examined in the 
decision in Amba Shedthi’s case. We, there- 
fore, feel that the question decided in that 
case required to be re-considered by a larger 
Bench, in view of the decision of this Court 
in Mallawwa v. Kallappa, 1966 (2) Mys LJ 
633 mentioned earlier and the two decisions 
of the Supreme Court referred to above. Hav- 
ing regard to the importance of the questions 
involved, we think that this is a fit case to 
be decided by a Full Bench.” 


3. Accordingly, the aforesaid three 
questions came up for consideration before 
a Full Bench (consisting of Govinda Bhat, 
Venkataramiah and Datar, JJ.) Govinda 
Bhat, J., (with whom Datar J., agreed) was 
of the opinion that the case should be refer- 
ted back to the Division Bench for a clear 
order of reference, as his Lordship felt that 
the order of reference did not contain the 
reasons for casting a doubt on the correct- 
ness of the decision in Amba Shedthi’s case 
(1969) 2 Mys LJ 377 or a reasoned criticism 
of the view accepted therein. His Lordship 
Observed thus in the course of his opinion: 


“Tne order of reference does neither 
state that the Bench of two Judges differs 
from the view taken by the earlier Division 
Bench in Amba Shedthi’s case (1969) 2 Mys 
LJ 377 nor do they formulate a reasoned 
criticism of the view accepted therein. They 
do not also state in express words that they 
doubt the correctness of the decision in Amba 
Shedthi’s case (1969) 2 Mys LJ 377. The 
order of reference does not state that there 
are decisions of other High Courts in India 
which are strongly persuasive and take a dif- 
ferent view from the view which prevails 
in this High Court.” 


4, In his dissenting opinion, Venkata- 
ramiah, J., took the view that even if an 
order of reference by a Division Bench does 
not contain the grounds on which it disagrees 
with an earlier decision, the Full Bench can- 
not refuse to hear and decide the questions 
teferred to it. His Lordship observed that 
though it would be better if the order of 
reference contains the grounds on which a 
Division Bench differs frm the view ex- 
pressed by another Division Bench, the Full 
Bench would be failing to exercise the juris- 
diction vested in it under Section 7 of the 
Act if it (the Full Bench) does not answer 
the questions referred to it. His Lordship 
was of the view that the case had to be 
heard by the Full Bench and that the ques- 
tions referred to it must be decided by it 
without sending back the case to the Divi- 
sion Bench for reconsidering the matter. 

5. In view of the decision of the 
majority of Judges comprising that Full 
Bench, the matter was referred back to the 
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Division Bench for a clear order of refer- 
ence in the light of the interpretation of Sec- 
tion 7 of the Mysore High Court Act by 
the majority of Judges. 

6. When the matter came up before 
the Division Bench, it took the view that the 
Full Bench had no power to direct the Divi- 
sion Bench to do what the former wanted 
the Jatter to do. In that view, the Division 
Bench again referred the case to a Full 
Bench to answer the question which we have 
already set out in para 1 supra. That is how 
the case has come up before this Full Bench. 


7. In deciding the question referred 
to this Full Bench, the opinion of other High 
Courts on that or similar question, do not 
appear to us to be of much assistance, be- 
cause a reference to a Full Bench of this 
Court, is governed by an express statutory 
provision, namely, Section 7 of the Mysore 
High Court Act, whereas it has not been 
shown that there are corresponding statutory 
provisions, governing such reference in other 
High Courts. In those High Courts a refer- 
ence to a Full Bench appears to be govern- 
ed by precedents, conventions and/or rules 
made by the concerned High Courts regard- 
ing the powers of the Chief Justice to consti- 
tute Benches and to direct the posting of 
cases before them (such Benches). Section 7 
of the Mysore High Court Act reads: 


“S. 7. Reference to Full Bench:—({1) 
Where in any proceeding pending before it, 
any question of law or usage having the 
force of law arises, a Bench consisting of not 
less than two Judges of the High Court may, 
if it thinks fit, and shall, if it differs from the 
view taken by a similar Bench of the High 
Court on the said question refer to a Full 
Bench of the High Court the question of law 
or usage having the force of law. 

(2) The decision of the majority of Judges 
comprising a Full Bench of the High Court 
Shall he the decision of the High Court.” 

' 8. Sub-section (1) of Section-7 con- 
sists of two parts. The first part provides 
that if in any proceeding pending before a 
Bench of not less than two Judges, any ques- 
tion of law or usage having the force of 
law arises, such Bench may, if it thinks fit, 
refer such question to a Full Bench. ‘The 
second part of that sub-section provides that 
if in any proceeding pending before it a 
Bench consisting ef not less than two Judges 
differs from the view taken by a similar 
Bench of this Court on such question, the 
former Bench shall refer such question to.a 
Full Bench. 


9. Whether a reference to a Full 
Bench comes within the first or the second 
part of sub-section (1) of Section 7, there is 
nothing in that sub-section which” expressly 
provides what an order of reference to a 
Full Bench should contain. 


10.  Sub-section (2) of Section 7 does 
not also expressly >- provide what the Full 
Bench should do when a question is referred 
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to it by a Division Bench under sub-sec. (1) 
of that Section. It is nowhere expressly stat- 
ed in that Section that the Full Rench shall 
heer and decide the question referred to it 
by a Division Bench. Nor does that section 
expressly state whether the Full Bench can 
semi back the case to the referring Bench, 
eitter for modifying or clarifying such ques- 
tion or for making a clear order of refer- 
ence. 


1L However, the necessary implica- 
tior f-om the provisions of sub-section (2) of 
Seciion 7 is, in our opinion, that when a 
question is referred to a Full Bench, it (the 
Ful 3ench) should hear and decide such 
question so that the referring Bench may de- 
cide the case in accordance with the decision 
of the Full Bench on that question. 


IZ If a Division Bench refers to a 
Full Bench a question of law on which there 
is am earlier decision of a similar Bench, can 
it be said that there is, by necessary implica- 
tion from the provisions of Section 7, a duty 
cast or: the referring Bench to formulate in 
its crd=r of reference to the Full Bench a 
reascned criticism of the view taken by the 
other Eench or to offer an alternative to that 
view" Nextly, does the power of the Full 
Benci -o hear and decide the questions refer- 
red to it, carry with it an implied or ancil- 
lary pcwer to send back a case to the re- 
ferrirg Bench if the order of reference does 
not contain such reasoned criticism or an al- 
ternative to the view of the earlier Bench? 


I3. Where there is already a decision 
of a Division Bench of this Court on a ques- 
tion of Jaw and a similar Bench doubts its 
correctnzss and refers such question to a 
Full Beach, there can be no doubt that it is 
desirable that the order of reference should 
contain the reasons which persuaded the re- 
ferring Bench to doubt the correctness of the 
other similar Bench. The following observa- 
tions of Hidayatullah, J., (as he then was), 
who spoxe for the Division Bench in Gouri- 
shanker y. Raja Azamshah, which have been 
quoted Ey Govinda Bhat, J., who delivered 
the majcrity opinion of the Full Bench in 
this case are apposite. l 


“I :s hardly fair to the Bench called 
upon to consider the correctness of a deci“ 
sion tkat they should not be made aware of 
the rezscns which impelled the referring 
Judge, to doubt its correctness. We venture 
to statz, with all due respect, that, in the 
absence cf -conflict of authority, a reference, 
casting a doubt.on the correctness of a re- 
ported decision of the Court, but not for- 
mulatinz a reasoned criticism of the view ac- 
cepted therein. or offering an alternative to 
it, distarts the comity of the Court, but 
not for:m lating a reasoned criticism of the 
view accepted therein or offering an alterna- 
tive to it, disturbs the comity of the Court. 
This wouk! only lead to an uncertainty of 
the law and with all due respect should be 
avoided.” 
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14. As stated earlier, even Venkata- 
ramiah, J., has not, in his minority opinion, 
doubted the desirability of formulation of such 
reasoned criticism or offering an alternative to 
the view the correctness of which has been 
doubted by the referring Bench. But the 
question is whether there is a legal obliga- 
tion on the referring Bench, to do so. It is 


well. known that not everything that is desir- _ 


able to be done or to be refrained from be- 
ing done, necessarily creates a legal obligation 
to do it or to refrain from doing it. There are 
many things which are merely in the region 
of desirability, expediency or propriety, 
but outside the sphere of legal rights and 
obligations. We find it difficult to say that 
where a Bench doubts the correctness of an 
eatlier decision of a similar Bench or feels 
that it is desirable that the question decided 
in such earlier decision, should be re-examin- 


ed and refers such question to a Full Bench, ` 


the referring Bench is under a legal obliga- 
tion to formulate the reasons for doubting 
the correctness of the earlier decision or for 
saying that a question decided earlier by a si- 
milar Bench required re-examination. As stat- 
ed earlier, sub-section (1) of Section 7 does 
not expressly state that the referring Bench 
should do so; nor can such an obligation 
be, in our opinion, said to be necessarily 
implied from the provisions of sub-section (1) 
of Section 7. 

15. In spite of the omission by a re- 
ferring Bench to formulate such reasons or 
to indicate such alternative view, the- order 
of reference made by such Bench to a Full 
Bench, is, in our opinion, a valid reference. 
It follows that the Full Bench cannot dec- 
line to hear and answer the questions so re- 
ferred to it by a Division Bench merely on 
the ground that the order of reference does 
not contain such reasons or indicate an al- 
_ ternative view. It also follows that the Full 
Bench canriot send back the case to the re- 
ferring Bench, with a direction to give the 
reasons for doubting the correctness of an 
earlier decision of a similar Bench or for 
saying that a question decided by a similar 
Bench requires re-examination. 

16. For the purpose of this refer- 
ence, it is not necessary to express any opin- 
ion on the question whether a Full Bench 
has or has no power to send back a case to 
the referring Bench without answering the 
questions referred to it (Full Bench), where 
such question is not a question of law or 
usage having the force of law at all or where 
such question is not intelligible or suffers 
from ambiguity and requires clarification by 
the referring Bench. For the reasons stated 
above, our answer to the question referred 
to us is as follows:— | 

On the ground that no reasons are stated 
in support of the order of reference, it is 
not open to a Full Bench to decline to ans- 
wer the questions referred to it by a Division 
Bench under Section 7 of the Mysore High 
Court Act, 1961, and to send back the case 
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to the referring Bench without answering the 
questions referred to it (Full Bench) and to 
direct the referring Bench to state reasons in 
support of the order of reference. 

- Answer accordingly. 


ae 
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Shivadeviamma by L. Rs. and others, 
App lants v. Sumanji and others, Respon- 
ents. - 


„Enst Appeal No. 50 of 1965, DJ- 15-9- 


Index Note :— (A) Madras Aliyasamthana 
Act (9 of 1949), S. 36 — Nissanthathi Kavaru 
-— Life interest of a female who is a missan- 
thathi kavaru does mot become absolute by 
virtue of S. 14, Hindu Succession Act and 
hemce camnot be bequeathed by a will — (%- 
Ref. :-—— Section 35, Himdz Suecession Act 
(1956), S. 14 — Constitution of India, Arti- 
cle 254). 


Brief Note:— (A) A female who is a 
nissanthathi kavaru governed by the Act is 
not competent by will to bequeath her divid- 
ed interest in the property acquired by her 
at a partition. Her life interest in the pro- 
perty can become absolute only under Sec- 
tion 36 (4) of the Act and does not become 
absolute by the force of Section 14 of the 
Hindu Succession Act. (Para 38) 


Section 14 of the Hindu Succession Act 
The provi- 
sions of Section 14 and Section 36 of the 
Madras Act are not inconsistent with each 
other since they deal with two different topics 
of legislation and the provisions of Section 36 
do not cease to apply to such a female by 
virtue of Section 4 of the Hindu Succession 
Act. (Para 38) 


Cases Referred: Chronological Paras 


AIR 1972 Mys 286 = (1972) 1 Mys 
LJ 315, Hanamangouda v. Hanaman- 


gouda ~ 23 
AIR 1970 SC 1963 = (1970) 2 SCR 

95, Badri Pershad v. Kanso Devi 23 
AIR 1970 Pat 348 = 1970 BLIR 

735, Sumeshwar v. Swamis Nath 23 
AIR 1969 Mys 175 = (1968) 2 Mys 

LJ 454, Laxmi v. Parameshwari 

Hengsu 18, 19 
(1969) 2 Mys LJ 377 = 17 Law Rep 

311, Amba Shedthi v. Paddakke 

Shedthi 4, 34 
AIR 1968 SC 365 = (1968) 1 SCR 

376, Suka Ram v. Gauri Shankar 35 
AIR 1966 SC 1879 = (1966) 2 SCR 

626, Eramma v. Veerupana 22, 23 
1966-2 Mys -LJ 633, Mallawwa v. 

' Kallappa i 
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AIR 1965 Andh Pra 66 == (1964) 2 
Andh WR 470, Gadam v. Venkata- 


raju 
AIR 1962 Mys 72 = (1962) Mys LJ : 


1 (FB), Sundara v. Girija , 12, 
16, 18, 29 
AIR 1959 SC 577 = (1959) Supp 
(1) SCR 968, Kotturuswami vV. 
Veeravva 23 
AIR 1954 SC 321 = 1954 SCT 385 = 
1954 Cri LJ 886, Yusuf Abdul Aziz 
v. State of Bombay 37 


AIR 1953 Bom 311 = 55 Bom LR 
323, Duttatray v. State of Bombay 37 
(Contd. on Col. 2) 
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B. P. Holla, for Appellants; K. R. 
Karanth and K. R. D. Karanth, for Respon- 
dents Nos. 1, 4 and 5. 

NARAYANA PAI, C. J.:— This refer- 
ence is by a Division Bench of this Court 
which heard RFA 50 of 1965 arising out of 
a suit for partition of the properties of a 
H-ndu family in the district of South Kanara 
gcverned by Aliyasanthana Law. The facts 
and circumstances leading to the reference are 
briefly as follows: 

The parties to the suit are descendants 
of one Cheluvamma and are related to each 
otner as indicated by the genealogical tree 
given below: 


aa aul 
| 
Marudevi Amrithavathi Sarasamma 
Manjamma Ammanni | 
d/o Rajamathi i j i 
| Namarna Rathi Bohojappa Anantha 
j Hegde Devi Hegde Nathi 

Premavathi (Deft. 2) Sumana (Piti. 1) (Deft. 1) 

! 
Marudevi l [ 
(Dett. 3: Amrithavathi (PItf. 2) Vinayachandra (Pitf. 3) 


2. The three plaintiffs and the three 
defendants were the only members of the 
family surviving and alive at the time of 
the institution of the suit. On 3-3-1959, Rathi 
Devi, the deceased elder sister of defendant 1 
Bhojappa Hegde executed a registered will 
(Ext. B2) bequeathing her interest in favour 
_of Bhojappa Hegde. Three days later i.e. 

on 6-3-1959, Rathi Devi issued a notice by 
registered. post (Ext. B-64) to the same de- 
' fendant 1 as the eldest member of the family 
claiming her share in the kutumba properties, 
The said notice indisputably brought about a 
severance of status so far as Rathi Devi is 
concerned and it is common ground that she 
therefore died as a divided member of the 
kutumba. 


3. One of the questions argued before 
the Division Bench was whether the will of 
Rathi Devi (Ext. B-2) was legally valid or 
became totally ineffective so far as her in- 
terest in the kutumba property is concerned. 
The principal argument on behalf of the ap- 
pellants by Mr. Holla before the Division 
Bench was that the share of interest in 
kutumba properta which Rathi Devi must be 
deemed to have acquired in consequence of 
her notice (Ext. B-64) dated 6-3-1959 became 
an absolute interest by virtue of the provi- 
sions of Section 14 of the Hindu Succession 
Act, 1956 and that therefore, it was capable 
of being validly disposed of testamentarily by 
Rathi Devi. 


4, It was noticed by the Bench that 
the contention so put forward by Mr. Holla 
was directly opposed to a previous decision 
of another Division Bench of this Court ‘in 
the case of Amba Shedthi v. Paddakke 
Shedthi, ( (1969) 2 Mys LJ 377). 


5, It is however said in the order of 
reference that the several arguments or con- 
siderations bearing upon the question put 
forward before it have not been examined or 
pronounced upon in the previous decision in 
Amba Shedthi’s case (1969) 2 Mys LJ 377. 
The Division Bench therefore felt that the 
question as to the validity of the Will, though 
alrzady decided one way by the previous rul- 
ing in Amba Shedthi’s case (1969) 2 Mys LI 
377 requires re-consideration or further con- 
sideration by a larger Bench. The Division 
Bench has therefore, formulated and referred 
for the opinion of the Full Bench the follow- 
ing three questions :— 


1. Does Section 14 (1) of the Hindu Suc- 
cession Act, 1956 apply to the case of life 
interest acquired before or after the com- 
meacement of the said Act, under Ss. 35 and 
36 of the Madras Aliyasanthana Act, 1949 
(Madras Act No. IX of 1949) by a female 
wh) has completed fifty years of age (a nis- 
santhathi kavarn) and possessed by her and 
does such female hold such property absolute- 
ly and not as a holder of a life interest? 

_ 2, Are provisions of Section 36 (3), (4) 
anc (5) of Madras Aliyasanthana Act, 1949 
(Madras Act IX of 1949) inconsistent with 
Section 14 (1) of the Hindu Succession Act, 
1956, in so far as they relate to females gov- 
ernzd by Aliyasanthana Law and do those 
provisions cease to apply to such females even 
though they may have completed fifty years 
of age by virtue of Section 4 of the Hindu 
Succession Act, 1956? 

3. Has a female, governed by Aliyasan- 
thaa law who has completed fifty years of 
age. the power to bequeath under a Will her 
divided interest in the property acquired by 
her at a partition under Section 35 of the 


-- 
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Madras Aliyasanthana Act, 1949, (Madras Act 
IX of 1949)? 


6. The parties in this case are govern- 
ed by the Madras Aliyasanthana Act, 1949 
(Madras Act No. IX of 1949) as in force in 
the State of Mysore after the re-organisation 
of States before its amendment by the Madras 
Aliyasanthana (Mysore Amendment) Act, 
1961, (Mysore Act No. 1 of 1962). The said 
Act will hereinafter be referred to as the 
‘Aliyasanthana Act.’ 


7. The salient features of the custo- 
mary Aliyasanthana Law and of the said 
Jaw as it stood codified in the Aliyasanthana 
Act and the nature and extent of the effect 
of the Hindu Succession Act, 1956 on the 
Aliyasanthana Act were discussed and examin- 
ed at length in the opinion of a Full Bench 
of this Court in the case of Sundara v. Girija, 
(1962 Mys LJ 1) = (AIR 1962 Mys 72) (FB). 
The discussion and the enunciation of the 
principle contained in the said opinion of the 
previous Full Bench are of considerable assist- 
ance in answering the questions now before 
us. 


8. Under the customary Aliyasantha- 
na Law, a kutumba is in the nature of a 
family corporation all members of which, 
male or female, acquired by birth equal 
rights in the property of the kutumba; on 
the death of any member, his or her interest 
in the kutumba property devolved on the 
other members by survivorship; the devolu- 
tion of property was through female line 
and therefore, a female and not a male was 
the starting point of a stock of descent; no 
individual member could ask for partition 
and partition could have been effected only 
with the consent or concurrence of all the 
adult members of the kutumba. 


9. The Aliyasanthana Act for the first 
time gave a right of partition. In Chapter VI 
thereof, there are two sections — Sections 35 
and 36 — which read: 

“35, (1) Right of Kavaru to claim parti- 
tion —- Any Kavaru represented by the majo- 
rity of its major members may claim to take 
its share of all the properties of the kutumba 
over which the kutumba has power of dis- 
posal and separate from the kutumba; 

Provided that— 

(i) where a kavaru consists of only two 
persons, such a claim may be made by either 
of them; l 

(ii) no kavaru shall make such a claim 
during the lifetime of amy ancestress com- 
mon to such kavaru and to any other kavaru 
or kavarus of the kutumba, who has not 
completed fifty years of age, unless— 

(a) she has signified her consent in writ- 
ing, or 

(b) two-thirds of the major members of 
‘the kavaru join in making the claim for 
partition; 

(iii) The common ancestress may on her 
own volition claim a partition. 
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(2) The share obtained by the kavaru 
Shall be taken by it with all the incidents of 
kutumba_ property. 

Explanation— For the purposes of this 
Chapter-— 

(a) a male member of a kutumba, or a 
female member thereof who has no living 
descendant in the female line, shall be deem- 
ed to be a kavaru if he or she has no liv- 
ing female ascendant who is a member of 
the kutu-nba; 

(b) such male member, or such female 
member if she has completed the age of fifty 
years, shall be deemed to be a nissanthathi 
kavaru. 


_ 36. (1) Ascertainment of shares at parti- 
tion— Any kavaru entitled to partition 
under Section 35 shall be allotted a share of 
the kutumba properties in accordance with 
the provisions of sub-section (2). 


_ (2) fa) If on the date on which a parti- 
tion is claimed, any of the members of the 
kutumba who are nearest in degree to their 
common ancestress is removed four degrees 
or more from such ancestress, then, the divi- 
sion shall be effected in the following man- 
ner:— 

(i) In three-fourths of the kutumba pro- 
perties, the kavaru shall be allotted such share 
as would fall to it, if a division thereof were 
made per capita among all the members of 
the kutumba then living. 

(ii) In the other one-fourth of the ku- 
tumba vroperties, the kavaru shall be allot- 
ted such share as would fall to it, if a divi- 
sion thereof were made among the kavarus 
per stirpes. 

(b) In other cases, the division shall be 
effected in the following manner:— 

(i) In one-half of the kutumba_ proper- 
ties, the kavaru shall be allotted such share 
as wouid fall to it if a division thereof were 
made per capita among all the members of 
the kutumba then living. 

(ii) In the other half of the kutumba 
properties, the kavaru shall be allotted such 
Share es would fall to it if a division there- 
of were made per stirpes among the kavaru. 

(c) In a stirpital division under cl. (a) 
(ii) or (b) Gi), the common ancestress if alive 
shall be entitled to the same share as a child 
of hers. 

(d) Where the kavaru seeking a parti- 
tion is not a main kavaru* of the kutumba, 
the share of the main kavaru shall first be 


. ascertained in accordance with the provisions 


of the foregoing clauses, and the share so as- 
certained shall thereafter be divided and sub- 
divided according to the. provisions of cl. (b) 
until the kavaru seeking partition is reached. 

(e) The provisions of clauses (a) to (d) 
shall apply only to partitions claimed before 
the expiry of a period of fifteen years from 
the commencement of this Act. 

(f) In a partition of a kutumba claimed 
after the expiry of the period aforesaid, a 
kavaru shall be allotted such share as would 


302 Mys. [Prs. 9-14] 


fall to it if a division of the kutumba pro- 
perties were made per stirpes among all the 
kavarus. 

(g) In a partition under clause (£), where 
the kavarn seeking partition is not a main 
kavaru of the kutumba, the share of the 
main kavaru shall first be ascertained in ac- 
cordance with that clause and the share so 
ascertained shall thereafter be divided and 
sub-divided in the same manner until the 
kavaru seeking partition is reached. 

(h) The share of a kavaru at a partition 
shall be ascertained as on the date on which 
it makes a claim for partition: 

Explanation — For the purpose of this 
sub-section, the date on which a partition is 
claimed shall be— 

(a) where the claim is made by a suit 
for partition, the date of the institution of 
the suit (whether the suit is prosecuted or 
not); and 

(b) where the claim is made otherwise 
than by a suit, the date on which such claim 
is made. 
= (S) at the time of the partition, any 

kavaru taking a share in a nissanthathi kava- 
ru, shall have only a life interest in the pro- 
perties allotted to it, if the kutumba from 
which it separates has at least one female 
member who has not completed the age of 
fifty years, or where a kutumba breaks up 
into a number of kavarus at the partition, 1f 
at least one of such kavarus is a santhathi 
kavaru and if there is no such female mem- 
ber or santhathi kavaru, the kavaru shall 
have an absolute interest in the properties al- 
lotted to it. 


(4) In the case referred to in sub-sec- 
tion (3), the life interest of the nissanthathi 
kavaru in the properties allotted to it at the 
partition shall become absolute, if the kutum- 
ba concerned ceased to have among its mem- 
bers a female who has not completed the 
age of fifty years or if all the kavarus into 
which the kutumba broke up, whether at the 
same or at a subsequent partition, become 
nissanthathi kavarus. 


(5) The properties allotted to a nissantha- 
thi kavaru ata partition andin which it had 
only a life interest at the time of the death 
of the last of its members, shall devolve 
upon the kutumba. or where the kutumba 
has broken up at the same or at a subse- 
quent partition, into a number of kavarus, 
upon the nearest santhathi kavaru or kava- 
rus. 

(6) A registered family settlement (by 
whatever name called) or an award, to which 
all the major members of a kutumba are 
parties and under which the whole of the ku- 
tumba properties have been or were intended 
to be distributed, or. purport to have been 
distributed, among all the kavarus of the ku- 
tumba for their separate and absolute en- 
joyment in perpetuity, shall be deemed to be 
a partition of the kutumba properties not- 
withstanding any terms to the contrary in 
such settlement or award.” 
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To complete the picture, it is also necessary 
to copy the definition of a kavaru—nissantha- 
thi kavaru and santhathi kavaru—given in 
clauses (b) (i) (Gii), (£) and (b) of Section 3 
of the Aliyasanthana Act; 

“(b) (i) ‘Kavaru’ used in- relation to a 
female, means the group of persons con- 
sisting of that female, her children and all 
her descendants in the female line; 

(ii) ‘Kavaru’ used in relation to a male, 
means the kavaru of the mother of that 
male, 


(f) ‘Nissanthathi kavarw means a kavaru 
which is not a santhathi kavaru; 

(h) ‘santhathi kavaru’ means a kavaru 
of which at least one member is a female 
who has not completed the age of fifty 
years;” 

10. It will be seen that unlike in the 
case of an ordinary Hindu family governed 
by Mithakshara school, no individual mem- 
ber can claim partition even under the Ali- 
yasanthana Act which permits only a kavaru 
to claim partition. As males and females 
have equal rights in the joint family proper- 
ty, there is no such thing in Aliyasanthana 
Law as the subordinate position of a main- 
tenance holder assigned to a woman in a 
Mitakshara joint family. As the devolution 
of property is in the female line and there- 
fore, the female alone is the starting point 
of the stock of descent, neither a male or 
female beyond the child bearing age can be 
the starting point of descent. Hence the ne- 
cessity of defining and limiting the rights of 
a nissanthathi kavaru. ae 

11. So much for joint family. So far 
as separate property is concerned, as the Ali- 
yasanthana Law made no difference between 
a male and a female, the limited estate of a 
Hindu woman so familiar in Mitakshara 
is wholly unknown to the Aliyasanthana 

aw, 


12. What is stated above is a sum- 
mary of the principles enunciated in the judg- 
ment of the previous Full Bench in Sundara 
Adapa’s case 1962 Mys LJ 1 = (AIR 1962 
Mys 72) (FB). 

13. . It is now necessary to state that 
the principal fact which was the occasion for 
reference to a Full Bench and the discussion 
of principle by the Full Bench was that a 
male member of an  aliyasanthana family 
who as defendant I in a partition suit had 
been granted certain share in the preliminary 
decree had made a Will in respect thereof 
bequeathing the same to his wife and child- 
ren. He constituted a nissanthathi kavaru 
within the meaning of the explanation to 
Section 35 of the Aliyasanthana Act. 

14. The questions referred to the last 
Full Bench were— 

(1) Whether, by virtue of the Explanation 
to sub-section (1) of Section 30 of the Hindu 
Succession Act, 1956 the interest of the first 
defendant in the share taken by him as the 
sole member of a nissanthathi kavaru, be- 


1973 
came capable of being disposed of by will? 


and 

(2) Whether sub-sections (3), (4) and (5) 
of Section 36 of the Aliyasanthana Act are 
inconsistent with the Explanation to sub-sec- 
tion (1) of Section 30 of the Hindu Succes- 
sion Act, 1956, and do they by the operation 
of sub-section (1) (b) of Section 4 of the 
Hindu Succession Act, cease to apply? 


15. Before proceeding to summarise 
the opinion of the previous Full Bench on 
the question and the effect of Hindu Succes- 
sion Act on the Aliyasanthana Act, it is ne- 
cessary to quote Section 6, Section 7 (2) and 
Section 30 of the Hindu Succession Act. 


“6. Devolution of interest in coparcenary 
property — When a male Hindu dies after 
the commencement of this Act, having at 
the time of his death an interest in a Mitak- 
shara coparcenary property, his interest in 
the property shall devolve by survivorship 
upon the surviving members of the coparce- 
nary and’ not in accordance with this Act: 


Provided that, if the deceased had left 
him surviving a female relative specified in 
Class I of the Schedule or a male relative 
specified in that class who claims through 
such fernale relative, the interest of the de- 
ceased in the Mitakshara coparcenary pro- 
perty shall devolve by testamentary or intes- 
tate succession as the case may be, under 
this Act and not by survivorship. 


‘Explanation 1: For the purpose of this 
section, the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share 
in the property that would have been allot- 
ted to him if a partition of the property had 
taken place immediately before his death, ir- 
respective of whether he was entitled to claim 
partition or not. 

Explanation 2: Nothing contained in the 
proviso to this section shall be construed as 
enabling a person who has separated him- 
self from the coparcenary before the death 
of the deceased or any of his heirs to claim 
on intestacy a share in the interest referred 
to therein. 

TI. —aeehsinedeaa a T 

(2) When a Hindu to whom the Aliya- 
santhana Law would have applied if this Act 
had not been passed dies after the com- 
mencement of this Act, having at the time 
of his or her death an undivided interest in 
the property of a kutumba or kavaru,.as the 
case may be, his or her interest in the pro- 
perty shall devolve, by testamentary or in- 
testate succession, as the case may be under 
this Act and not according to the Aliyasan- 
thana Law. 

Explanation: For the purposes of this 
sub-section, the interest of a Hindu in the 
property of a kutumba or kavaru shall be 
deemed to be the share in the property of 
the kutumba or kavaru, as the case may be, 
that would have fallen to him or her if a 
partition of that property per capita had been 
made immediately before his or her death 
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emong all the members of the kutumba or 
kavaru, as the case may be, then living, whe- 
ther he or she was entitled to claim such par- 
tition or not under the Aliyasanthana Law 
and such share shall be deemed to have been 
ae to him or her absolutely. 

30. Any Hindu may dispose of by will 
or other testamentary disposition any pro- 
perty, which is capable of being so disposed 
of by him, in accordance with the provisions 
of the Indian Succession Act, 1925, or any 
other law for the time being in force and ap- 
plicable to Hindus. 


Explanation: The interest of a male 
Hindu in a Mitakshara coparcenary property 
or the interest of a member of a tarwad, 
tavazhi, illom, kutumba or kavaru in the 
property of the tarwad, tavazhi, illom, kutum- 
ba or kavaru, shall, notwithstanding anything 
contained in this Act or in any other law 
for the time being in force, be deemed to 
be property capable of being disposed of by 
him or by her within the meaning of this 
sub-section.” 


(Note: Sub-section (2) of Section 30 was 
omitted by Amending Act 78 of 1956; but 
that does not affect our discussion). 


16. The opinion of the Full Bench in 
Sundara Adapa’s case 1962 Mys LJ 1 = (AIR 
1962 Mys 72) (FB) was that the Hindu Suc- 
cession Act did not expressly repeal any part 
of the Aliyasanthana Act nor did it provide 
either for the management of kutumba pro- 
perties or partition of the same. After point- 
ing out that what is made bequeathable by 
virtue of the explanation to Section 30 of 
the Hindu Succession Act is the share as 
quantified by a theoretical partition postulat- 
ed in the explanation to Section 7 (2) of the 
same Act which is quite different from tbe 
share ascertained under a partition under 
Sections 35 and 36 of the Aliyasanthana Act 
and pointing out that the same constitutes 
the limited purpose of the Hindu Succession 
Act and discussing various arguments and 
cases cited before it, the Full Bench opines: 

or RUA As seen earlier, these two sets 
of provisions deal with different topics—one 
deals with the interest in a coparcenary pro- 
perty whereas the other deals with partition 
of the kutumba properties and devolution of 
the property allotted at a partition ...... both 
these pieces of legislation deal with separate 
and distinct matters though of a cognate and 
allied character............ ee 
The ultimate opinion of the Full Bench was 
that there was no inconsistency between sub- 
sections (3), (4) and (5) of Section 36 of the 
Aliyasanthana Act on the one hand and Sec- 
tion 30 of the Hindu Succession Act on the 
other and that therefore, the operation of 
the former is not put an end to by Sec. 4 
(1) (b) of the Hindu Succession Act. 


17. It is no doubt true that the occa- 
sion for the discussion was that apparent or 
suggested conflict between sub-secs. (3), (4) 
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and (5) of Secticn 36 of the Aliyasanthana 
Act on the one hand and Sections 7 (2) and 
30 of the Hindu Succession Act on the other. 
The general effect of the discussion, in our 
opinion, is that the field occupied by Chap- 
ter VI of the Aliyasanthana Act dealing with 
partition is different from the field occupied 
by the Hindu Succession Act. The former 
deals with partition and latter with succes- 
sion. To the extent the Hindu Succession Act 
provides for devolution either by testamen- 
tary or intestate succession of the undivided 
interest of a person in kutumba or kavaru 
property, the principle of survivorship gov- 
erning a kutumba or kavaru property is done 
away with. In ali other respects, the scheme 
under the Aliyasenthana Act dealing with 
partitions, quantification of shares at a parti- 
tion and devolution of the properties allotted 
to shares is left untouched. The result of the 
opinion was that defendant 1 in that case 
who was a single male constituting a nissan- 
thathi kavaru and who as such kavaru had 
obtained a share at a partition did not have 
the capacity to make a Will in respect of his 
divided share. 


18. We may also, at this stage, refer 
to a decision reported in Laxmi v. Paramesh- 
wari Hengsu, (1968) 2 Mys LJ 454 = (AIR 
1969 Mys 175) in which it was held that on 
the death of two males out of three males 
constituting a nissenthathi kavaru, the undi- 
vided interest of the said two predeceased 
males would devolve by intestate or testa- 
mentary succession by virtue of Section 7 (2) 
Tead with Section 39 of the Hindu Succession 
Act as interpreted by the Full Bench in 
Sundara Adapa’s case, 1962 Mys LJ 1 = 
(AIR 1962 Mys 72) (FB). 


19. The total effect of the discussion 
in the previous Full Bench case and in (1968) 
2 Mys LJ 454 = (AIR 1969 Mys 175) is 
that it is the undivided interest of a member 
of an aliyasanthana kutumba or kavaru — 
whether male or female which devolves as 
absolute property by intestate or testamentary 
succession, but not the divided interest of a 
single member of a nissanthathi kavaru. 


20. But Mr. Holla has argued that 
the last Full Bench dealt with only a male 
- constituting or being the sole survivorship re- 
presentative of a nissanthathi kavaru but did 
not deal with a female and that the previous 
Full Bench did not deal with Section 14 of 
the Hindu Succession Act. He also cites the 
following passage of the Full Bench and 
argues that there is something in the observa- 
tions contained therein which may be of as- 
sistance to his present contention. The pas- 
Sage is: 

“In the case of a share under the Aliya- 
santhana Act the kavaru takes its share on 
the basis of half per capita, half per stirpes, 
under Section 7 (2) the share is determined 
on per capita basis. Quite clearly the object 
of bounty under Section 7 (2) read with Sec- 
tion 30 is the donee under the will of a de- 
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ceased coparcener. The fact that divided 
members also do not get corresponding bene- 
fits under the ‘Act’ is no relevant test. If 
Parliament wanted to enlarge the interest of 
divided male members nothing would have 
been easier than to enact a provision on the 
lines of Section 14 (1) of the ‘Act’, provided 
Parliament had competence to do so. Fur- 
ther, the Explanation to Section 30 (1) speaks 
of: “The interest of a male Hindu’ in his 
‘kutumba’ or ‘kavara’ property. The definite 
article ‘the’ evidently refers to the interest spe- 
cified or quantified in some other provision 
of the ‘Act’; it could not refer to the unas- 
certained interest of a coparcener in a kutum- 
ba. Obviously, ‘the interest’ referred to is 
the interest quantified under Section 7 of the 
‘Act? to which reference will be made in 
greater detail at a later stage’.”’ 

Mr. Holla, argues that the observation has 
reference only to male members and holds 
that they are not entitled to any enlarge- 
ment of their limited interest in the absence 
of a provision on the lines of Section 14 of 
the Hindu Succession Act which applies only 
to females. 


21. We find it difficult to reed so 
much in the observation. The passage really 
means that ‘the undivided interest which des- 
cends by succession as if it were absolute 
property is the interest as quantified by the 
explanation to Section 7 (2) of the Hindu 
Succession Act which is an interest Geemed 
to have been obtdined at a deemed partition 
per capita and not a share allotted at a par- 
tition under Ss. 35 and 36 of the Aliyasanthana 
Act which is half-per-capita and half-per- 
stirpes. The share at the deemed partition 
under Explanation to Section 7 (2) of the 
Hindu Succession Act is by the very explana- 
tion deemed to have been allotted absolutely. 
But the property allotted at a partition under 
the Aliyasanthana Act continues to be im- 
pressed with the character of kutumba pro- 
perty. Both Section 7 (2) and the explana- 
tion to Section 30 of the Hindu Succession 
Act apply uniformly to both males and fe- 
males who are members of a kutumta or 
kavaru. Hence the basis of the distinction 
made by the Full Bench is not sex but the 
character of the share or the character of the 
Interest in share. This must be read along 
with the clear opinion expressed by the Full 
Bench that the Hindu Succession Act, subject 
only to the exception created by Section 7 (2) 
and Section 30 thereof, does not purport to 
deal with partitions quantification of shares at 
a partition and the devolution of properties 
allotted to sharers under Sections 35 and 36 
of the Aliyasanthana Act. The Full Bench, 
it should be repeated. expressly stated that 
Sections 7 (2) and 30 of the Hindu Succes- 
sion Act dealt exclusively with undivided inte- 
rests of individual members in a kutumba or 
kavaru property and not the divided interest 
of an individual or share allotted to an indi- 
vidual at a partition. When there are more 
members than one in a kayaru which has ob- 
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tained a share at a partition, the divided 
interest of each who dies leaving one or more 
survivors is governed by Sections 7 (2) and 
30 of the Hindu Succession Act; but when 
we reach the last surviving member, his inte- 
rest can only be divided interest because an 
undivided interest can be postulated only in 
cases where property is held by more per- 
sons than one and not when a single indivi- 
' dual happens to be the sole holder of the 
property. 

22. Coming now to Mr. Holla’s argu- 
ment as to the scope of Section 14 of the 
Hindu Succession Act, there are certain pro- 
positions as to which there could be no dis- 
pute whatever. It undoubtedly applies to a 
Hindu woman governed by the ordinary 
Hindu Law including the Mitakshara Law. As 
observed by the Supreme Court in the case 
fon Pan v. Veerupana, AIR 1966 SC 

9: 

sk TE Ere The object of the section is 
to extinguish the estate called ‘limited estate’ 
or ‘widow’s estate’ in Hindu Law and to 
make a Hindu woman, who under the old 
law would have been only a limited owner, a 
full owner of the property with all powers 
of disposition and to make the estate herit- 
able by her own heirs and not revertible to 
the heirs of the last male holder. ......... 


The same case points out that, there must 
be some right which could get enlarged under 
Section 14 of the Hindu Succession Act, but 
that if the female gets no right whatever, 
Section 14 of the Hindu Succession Act con- 
fers no new right upon her. It is therefore 
mecessary that there is some vestige of pre- 
existing legal right before it can get enlarged. 


23. It is no doubt true that the words 
‘acquired’ and ‘possessed’ must receive the 
widest connotation as pointed out by the 
Supreme Court in Kotturuswami v. Veeravva, 
AIR 1959 SC 577 and in Badri Pershad v. 
Kanso Devi, AIR 1970 SC 1963. But, how- 
ever wide the amplitude of the said terms. 
it is quite essential. as pointed out in Eram- 
ma’s case, AIR 1966 SC 1879 that there must 
be some vestige of interest before it can be- 
come . enlarged. Likewise, where -properties 
are given to a Hindu woman in recognition 
of a pre-existing right either to maintenance 
or to a share or otherwise, the execution of 
a document in respect of it does not take 
the matter beyond the scope of Section 14 (1) 
of the Hindu Succession Act (Vide: Mallaw- 
wa v. Kallappa, (1966) 2 Mys LJ 633) and 
Hanmangouda v. Hanamangouda, (1972) 1 
Mys LJ 315 = (AIR 1972 Mys 286); Gadam 
v. Venkataraju, AIR 1965 Andh Pra 66 and 
aia v. Swami Nath, AIR 1970 Pat 
48. l 

24. But the question is whether there 
is any scope for an aliyasanthana female to 
ore Section 14 of the Hindu Succession 

ct? 

25. Now, so far as separate property 
is concerned, (i.e., property other than joint 
family property or any part thereof or share 
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therein) an aliyasanthana female always had 
full and absolute rights in respect of it. So 
far as any other Hindu woman is concerned, 
she had such right only in respect of the 
property technically called, ‘stridhana’. Hence 
whereas an ordinary Hindu woman may stand 
in need of the protection of Section 14 of 
the Hindu Succession Act, an aliyasanthana 
woman does not require the assistance of the 
said section so far as separate property is 
concerned. 


26. In joint family property an ordi- 
mary Hiadu woman had no property right at 
all. She was only a maintenance holder. 
Even when the Hindu Women’s Rights to Pro- 
perty Act, 1937 was passed and a Hindu 
widow- in a Dayabhaga family was made an - 
intestate heir or her husband’s interest taking 
a share equal to that of a son and the Hindu 
widow in a Mitakshara coparcenary was given 
the same interest as her husband held in co- 
parcenary property, the interest devolving on 
the widow was declared to be a limited inte- 
rest known as a Hindu Woman’s estate. She 
therefore, has necessarily to invoke Sec. 14 
of the Hindu Succession Act for converting 
her limited interest into a full interest. But 
an aliyasanthana woman had in a kutumba 
or kavaru property equal rights with males 
and by virtue of Section 7 (2) and Section 30 
of the Hindu Succession Act her undivided 
interest is made to devolve as if it were the 
absoluts property by intestate or testamen- 
tary succession. 


27, Hence, in the circumstances men- 
tioned above, no occasion can ever arise for 
an aliyasanthana female to invoke the provi- 
sions of Section 14 of the Hindu Succession 
Act to acquire any benefit, which she did 
not already possess under the customary Ali- 
yasanthana Law or in addition to what she 
acquired by virtue of Section 7 (2) and Sec- 
tion 39 of the Hindu Succession ‘Act. 


28. The only occasion when an 
appeal to that Section. may be made, is or 
would be, when she gets a share allotted to 
her at a partition as herself constituting a 
nissantathi kavaru or she becomes by lapse 
of time the sole surviving member of nis- 


santhathi kavaru which had obtained a share 


at a partition held under the Aliyasanthana 

Act and her interest therein has not become 

a under Section 36 (4) of the said 
ct. 


29, Now, if as held by the Full 
Bench in Sundara Adapa’s case, 1962 Mys 
LJ 1 = (AIR 1962 Mys 72 FB), the Hindu 
Succession Act does not deal with partition, 
quantification of shares for partition and de- 
volution of shares allotted at a partition 
under the Aliyasanthana Act, but only modi- 
fies the rule of devolution by survivorship 
of kutumba or kavaru property to the extent 
and in the manner provided in Sections 7 
(2) and 30 of the Hindu Succession Act, 
then, it will not be possible to invoke the 
provisions of Section 14 of the Hindu Suc- 
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cession Act because, it deals with the topic 
of succession and not of partition. 


30. Another and more clinching 
reason why Section 14 cannot be availed of 
by an Aliyasanthana woman who is a ms- 
santhathi kavaru or the sole survivor of a 
nissanthathi kavaru’ is that she obtains a 
share as a kavaru or is the sole surviving 
member of a kavaru which has obtained a 
share as a kavaru. ‘The Aliyasanthana Act 
does not permit individuals to claim shares 
at a partition. Section 14 of the Hindu Suc- 
cession Act refers to property possessed by 
‘a female Hindu’ which indisputably refers 
to an individual in her personal capacity. 


31. Mr. Holla has however contend- 
ed that under the explanation to Section 35 
of the Aliyasanthana Act, a single female 
is only deemed to be a kavaru for the pur- 
poses of Chapter VI but that by the process 
of deeming, the identity of the individual is 
not lost. 


32. It may be true that in certain 
cases deeming or a legal fiction created by 
such deeming has a limited purpose and is 
therefore of a limited operation. But one 
thing that is perfectly clear is that when the 
law raises a legal fiction for a stated pur- 
pose, it must be effective for the operation 
of the entire purpose and cannot be dispens- 
ed with in such a way as to defeat the pur- 
pose of the law. Under the provisions of 
Chapter VI of the Aliyasanthana Act, it is 
only a kavaru as kavaru which can claim 
partition and take a share at a partition and 
the share obtained by the kavaru shall be 
taken by it with all the incidents of kutumba 
property, further, when a nissanthathi kavaru 
takes a share, the extent, nature and devolu- 
tion of the share are provided by the statute 
itself. Jf therefore, an individual takes a 
share as a kavaru, he or she continues to be 
a kavaru and the share taken by him or her 
continues to be impressed by the character 
of kutumba property, one of the incidents 
of which is the course of devolution of the 
share taken by nissanthathi kavaru in the 
manner provided by the Act. 


33. If therefore, an individual having 
taken a share at a partition under the Aliya- 
santhana Act as a nissanthathi kavaru is to 
be ‘regarded as a kavaru only for the pur- 
poses of claimin® a share and be permitted 
to discard his or her character as a kavaru 
and claim to be an individual whose identity 
has never been lost, then one or the other 
of the two consequences follows namely, ei- 
ther that the original claiming of the share 
was itself incompetent and without any right 
recognised by law or that the subsequent 
discarding or the legal fiction will result in 
totally defeating the very purpose of the law. 
which no law will permit. That part of the 
law of partition enacted in the Aliyasanthana 
Act has not been changed or varied or affect- 
ed by the Hindu Succession Act. In such a 
situation to insist that an individual is only 
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an individual though called a kavaru would 
really mean that the individual took a share 
without any title under law and therefore be- 
came a trespasser without title from the very 
commencement. If he or she purported to take 
the share as a kavaru in the first instance 
and at once gave up the character of kavaru 
the position would be that the original tak- 
ing was on a false pretence and not the firm 
legal fiction, because under the Aliyasanthana 
Act the legal fiction of an individual being 
deemed to be karzvu is not merely for tak- 
ing a share but for purposes of the entire 
Chapter VI. Hence to discard the legal fic- 
tion is to acquire no title whatever. If there 
is no title, there is nothing to be enlarged 
under Sec. 14 of the Hindu Succession Act. 


34. What is discussed above is suff- 
cient to answer the questions referred. to this 
Full Bench. However, the Division Bench in 
Amba Shedthi, (1969) 2 Mys LJ 377 has ob- 
served that the application of Section 14 of 
the Hindu Succession Act to a female consti- 
tuting a nissanthathi kavaru would bring 
about an infringement of Article 14 of the 
Constitution. Mr. Holla has argued that no 
such consequence will follow and even if such 
consequence does follow, the discrimination 
being in favour of female it would be pro- 
tected by clause (3) of Article 15 of the 
Constitution. As this part of the argument 
is really unnecessary for answering the ques- 
tions referred to us, we do not feel called 
upon to discuss the matter in detail, but, out 
of respect to the observation in the judgment 
in Amba Shedthi’s case, (1969) 2 Mys LJ 
377 and the arguments of the Counsel ad- 
dressed before us, we will very briefly refer 
to the position. 


35. Mr. Holla referred to some cases 
of the Punjab High Court and one decision 
of the Supreme Court reported in Suka Ram 
v. Gauri Shanker, AIR 1968 SC 365, where 
an argument that the widow getting a full 
estate while her husband’s male relatives con- 
tinued to hold joint property or ancestral pro- 
perty under certain restrictions as to aliena- 
tions would bring about discrimination was 
rejected. It would be seen that no question 
of discrimination can at all arise in those 
cases because the titles are quite different; 
the title of the males was in respect of joint 
family property, the alienations in respect of 
which are subject to restrictions under’ the 
ordinary law, whereas the title of the widow 
of a deceased coparcener is a full title by 
virtue of the provisions of the statutory law. 
It is also well known even under the ordinary 
Hindu Law that an alienee of joint family 
property for legal necessity will get an ab- 
solute estate in spite of the fact that in res- 
pect of the unalienated joint family proper- 
ty, the members of the family will cortinue 
to be controlled by the restrictions imposed 
by law as to alienations, user etc. The clear 
distinction between the titles of two persons 
or two groups of persons in itself furrishes 
a clearly intelligible criterion for classification 
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having a reasonable relationship with the ob- 
ject of the law. i 

36. In the case of members of a nis- 
santhathi kavaru under the Aliyasanthana 
Law, the title under which each one of them 
acquired the property is the same or identi- 
cal. To make a distinction therefore, when 
the title is the same, would amount, in our 
Opinion, to unconstitutional discrimination. 


37. Regarding Article 15 (3) of the 
Constitution, reliance is placed on the deci- 
sion of the Supreme Court in Yusuf Abdul 
Aziz v. State of Bombay, 1954 SCJ 385 = 
(AIR 1954 SC 321) and also in Dattatraya v. 
State of Bombay, AIR 1953 Bom 311. But 
the principle as pointed out by the Supreme 
Court is: 

“Art. 14 is general and must be read 
with the other provisions which set out the 
ambit of fundamental rights. Sex is a sound 
classification and although there can be no 
discrimination in general on that ground, the 
Constitution itself provides for special provi- 
sions in the case of women and children. 
The special provision, in our opinion, must 
have some relation to matters or circumstan- 
ces arising out of or peculiar to sex which 
constitute the criterion having a reasonable 
relationship with the object of the law in 
which case, the fact that the criterion has 
special relation to sex does not involve in- 
fringement of either clause (1) of Article 15 
or the general provisions of Article 14; but 
if the distinction is solely on the ground of 
sex, it is doubtful whether such distinction 
will not infringe clause (1) of Article 15 of 
the Constitution. 


38. For the reason already discussed, 
our answer to the three questions referred to 
us are: 

(1) Section 14 (1) of the Hindu Succes- 
sion Act, 1956 does not apply to the case 
of life interest acquired before or after ihe 
commencement of the said Act under Sec- 
tions 35 and 36 of the Madras Aliyasanthana 
Act, 1949, (Madras Act EX of 1949) by a 
female who has completed fifty years of age 
(nissanthathi kavaru) and possessed by her; 
such female holds property acquired by her 
as a nissanthathi kavaru at a partition under 
Sections 35 and 36 of the Madras Alityasan- 
thana Act as a holder of a life interest as in- 
dicated in sub-section (4) of Section 36 there- 
of which, however, may become absolute in 
circumstances mentioned in the said sub- 
section. 

(2) The provisions of sub-sections (3), 
(4) and (5) of Section 36 of the Madras Ali- 
yasanthana Act (Madras Act IX of 1949), 
are not inconsistent with Section 14 (1) of 
the Hindu Succession Act in so far as they 
relate to females governed by Aliyasanthana 
Law because, the two provisions deal with 
two different topics of legislation and the said 
provisions of the Madras Aliyasanthana Act 
do not cease to apply to such females who 
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have completed fifty years of age and are 
therefore nissanthathi kavarus and have taken 
a share at a partition under the Aliyasantha- 
na Act as such kavaru, by virtue of Section 4 
of the Hindu Succession Act 1956. 


(3) A female governed by the Madras 
Aliyasanthana Act who has completed fifty 
years of age is not competent by will to be- 
queath her divided interest in the property 
acquired by her at a partition, divided interest 
meaning interest or share acquired by her as 
solely constituting a nissanthathi kavaru or 
her interest in the property of nissanthathi 
kavaru which has obtained a share at a par- 
tition under the Aliyasanthana Act at a time 
when she happens to be the sole surviving 
member of such nissanthathi kavaru, unless 
and until the interest has become absolute 
under sub-section (4) of Section 36 of the 
Aliyasanthana Act. l 

Answer accordingly. 


AIR 1973 MYSORE 397 (V 60 C 95) 
B. VENKATASWAMI AND E. S. 
VENKATARAMIAH, JJ. 


Mohammad ‘Tahair, Appellant v. Syed 
Khaja Ali and others, Respondents. 


"i Appeal No. 114 of 1971, DJ- 3-7- 


Index Note: — (A) Transfer of Pro- 
perty Art (1882), Section 53-A — Part per- 
formance — Plea of — Agreement to sell 
agricultural land — Agreement contemplat- 
ing execution of sale deed at a later date — 
Plaintiff claiming title to property — Defen- 
dant can raise plea of part performance mot- 
withstanding the provisions of Section 47 (1) 
Hyderabad Act (21 of 1950). AIR 1972 Mys 
121, Foli. (CX-Ref:— Hyderabad Temancy 
and Agricultural Lands Act (21 of 19560), 


Section 47 (1)). (Paras 4, 5) 

Cases Referred: Chronological Paras 

AIR 1972 Mys 121 = (1971) 2 Mys LJ 
179, Eramma v. Parvathamma 4,5 


N. Santosh Hegde and A. M. Farooq, 
for Appellant; Murlidhar Rao, for Respon- 
dent No. 1. 


VENKATASWAMI, J.:— This is a de- 
fendant’s appeal under Section 96 of the 
C. P. Code. The suit in qfiestion was O. S. 
No. 72 of 1968 on the file of the Civil Judge 
at Bidar. The suit was for declaration of 
title, possession, mesne profits and incidental 
reliefs and filed by the respondents herein. 
The suit has been eventually decreed on 
terms. Hence this appeal by the defendant. 

2 The case of plaintiffs is that they 
succeeded to the suit property as heirs of 
their father, and that the defendant 
had no manner of right, title, or interest 
in the said property after the expiry of the 
period stipulated under an alleged mortgage 
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the terms of which need not be set out for 
our present purpose. The defencein the main 
is that the defendant was put in possession 
of these suit properties pursuant to an agree- 
ment to sell entered into by the father of 
the plaintiffs in the year 1957, produced and 
marked in the suit as Exhibit D-5. 


3. The court below came to the con- 
clusion that the agreement to sell was one 
which would clearly give rise to a defence 
of part performance under Section 53-A of 
the Transfer of Property Act. But, having 
regard to the provisions of Section 47 of the 
Hyderabad Tenancy and Agricultural Lands 
Act, 1950 the transaction in question was vir- 
tually a permanent alienation falling within 
the scope and ambit of the said section. It 
was, therefore, concluded that Section 47 
would invalidate such a transfer of posses- 
sion under Section 53-A of the Transfer of 
Property Act. In short, it was held that 
such a defence would be unavailable to the 
defendant in a suit based on title. 


4. On bebalf of the appellant, Shri 
N. Santosh Hegde, the learned counsel, rely- 
ing on a decision of this Court in Eramma 
v. Parvathamma, (1971) 2 Mys LJ 179 = 
(AIR 1972 Mys 121) contended that the view 
of the court below was clearly erroneous, 
On behalf of the respondents, Shri Murli- 
dhar Rao, the learned counsel, submitted that 
the agreement relied on behalf of the defen- 
dant was clearly a sale-deed (‘Kharidi Pat- 
rak’) and, therefore, the defence of part 
performance under Section 53-A of the Trans- 
fer of Property Act would still be unavail- 
able to the defendant. 


5. On a careful consideration of the 
matter, we are in agreement with the con- 
tention urged on behalf of the appellant, 
We are also of opinion that having regard 
to the terms of Exhibit D-5, the agreement 
in question it was nothing but an agreement 
to sell contemplating the execution of a sale- 
deed at a later date. In Eramma’s case 
(1971) 2 Mys LJ 179 = (AIR 1972 Mys 121) 
it was laid down that in a case of part per- 
formance under Sec. 53-A, it was open to 
a defendant in possession to raise such a 
plea notwithstanding the provisions of Sec- 
tion 47 (1) of the Hyderabad Tenancy and 
Agricultural Lands Act. We are, with res- 
pect in agreement with the above view. It is 
seen from the provisions of S. 47 (1) of the 
aforesaid Act that what it contemplates is a 
clear case of a permanent alienation or a 
transfer of a like nature thus divesting the 


owner of his title to the property and vesting ` 


it in a transferee. In an agreement of the 
nature concerned in the present case, no title 
as such passes to the vendee. At best the 
Tight conferred on a vendee, is to remain in 
possession of the property and to protect it 
by using the agreement and such possession 
as a Shield. In this view, we are unable 
to sustain the conctusion of the court below 
in this behalf, 


Manikappa v. Sidram (Venkataswami J.) 
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6. Once this conclusion is reached it 
follows that the suit for possession based on 
title has to be dismissed. But it is contended 
by Shri Murlidhar Rao that at least in regard 
to the title of the respondents, a decree of 
declaration ought to be granted. It is suffi- 
cient for us to observe that the grant of a 
dec.aratory relief is discretionary. In the 
facts and circumstances of the case we are 
not disposed of to grant even that limited 
relief of declaration of title of the respon- 
dens. : 


7. The result, therefore, is that this 
appzal succeeds and is allowed. The judg- 
ment and decree of the court below are set 
asid? and the suit is dismissed. Having re- 
garc to the facts and circumstances of the 
case, we think it proper to direct the parties 
to bear their own costs throughout, both here 
and in the court below. 


Appeal allowed. 


é 


AMR 1973 MYSORE 308 (Y 60 C 96) 
B. VENKATASWAMI AND E. S. 
VENKATARAMIAH, JJ. 

Manikappa Dhulappa Koli, Plaintiff-Ap- 
pellant v. Sidram Dhulappa Koli and others, 
Rest ondents. 

First Appeal No. 117 of 1971, D/- 3-7- 
1973, against judgment and decree of Civil 
J., Bidar, D/- 29-9-1970. 

Index Note: — (A) Civil P. C. (1908), 
Section 96 — First Appeal against decree in 
suit for permanent injunction — Valuation of 
suit below Rs. 20,000/- for the purpese of 
payment of Court-fee — Appeal will He to 
District Court and not to High Court although 
the cuit is valued at more than Rs. 20,600/- 
for he purpose of jurisdiction. ATR 1972 
Mys 242, Foll. (X-Ref:— Mysore Court-fees 
and Suits Valuation Act (16 of 195%), Sec- 
tion 26 (c)). (Paras 3, 4, 5) 
Cases Referred: Chronological Paras 


AIR 1972 Mys 242 = 1972 (1) Mys LJ 
180, Subrao Ranba Ravalu Kedari 
v. Kallappa Nana Kadapure 4 


N. Santosh Hegde, for Appellant: Mur- 
lidha> Rao, for Respondents. 

VENKATASWAME, J.:— This appeal 
by the plaintiff in Original Suit No. 36 of 
1968 on the file of the Civil Judge, Bidar, 
is directed against the judgment of dismissal 
made in the above suit. 

Z The suit was for a decree for 
permanent injunction on the basis of posses- 
sory title. In the Court below the suit was 
valued for purposes of Court-fee at Rupees 
307.38, but for the purpose of jurisdiction, 
the value of the land has been stated to be 
Rs. 35,000/-. Presumably on account of the 
latter valuation, although the Court-fee paid 
on the plaint was only Rs. 25/- the learn- 
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ed civil Judge heard the matter and dispos- 
ed of it as aforesaid. The plaintiff, aggriev- 
ed by the decree, has preferred the first 
appeal under Section 96. ‘Civil Procedure 
Code, paying the same court-fee as had 
been paid in the Court below. 


3. On behalf of the respondents Sri 
Muralidhar Rao raised a preliminary objec- 
tion that the appeal ought to have been pre- 
- sented before the District Court having juris- 
diction over the area concerned and not to 
this Court, for the reason that the valuation 
made for purposes of payment of Court-fee 
was also the valuation to be taken inte ac- 
count for the purpose of jurisdiction. It 
seems to us that this contention must be ac- 
cepted as correct. 

4, This Court in Subrao Ranba 
-Ravalu Kedari v. Kallappa Nana Kadapure, 
1972 (1) Mys LJ 180 = (AIR 1972 Mys 
242) has held that in a suit for injunction 
falling under Clause (c) of Section 26 of the 
Act, the valuation of the suit for purposes 
of jurisdiction cannot be different from the 
valuation for the purpose of payment of 
court-fee. Admittedly, the valuation for the 
purpose of court-fee in the present case is 
Rs. 307.38, which is less than Rs. 20,000/-. 
Therefore, this appeal cannot be entertained 
in this court and the appeal ought to have 
been presented before the District Court, 
Bidar. 


5. Therefore, the only order we could 
make is that the appeal Memorandum be re- 
turned tothe appellant for presentation be- 
fore the court of the District Judge at Bidar. 
The appellant is directed to take back this 
appeal within a week from today and re-pre- 


sent the same before the court of the Dist- . 


rict Judge at Bidar, as soon as possible with 
an application for condonation of delay in 
preferring the appeal before that Court. If 
and when an application for condonation of 
delay and the appeal are presented, the learn- 
ed District Judge will take into account the 
time spent by the appellant in this court and 
also the uncertainty of the state of law 
until the decision in Subrao’s case referred 
to above, was rendered, in considering the 
application for condonation of delay. 


6. Return the Appeal Memorandum | 


to the appellant for representation to the 
proper Court. 
Order accordingly. 


AIR 1973 MYSORE 309 (V 60 C 97) 
VENKATARAMIAH, J. 

M/s. Boriah Basavish and Sons, Petitioner 
y oiai Telephone Industries Ltd., Respon- 
ent. 

C. R. P. 2654 of 1972,.D/- 20-3-1973. 

Index Note: — (A) Arbitration Act 
(1940), Sections 8, 20 (4) — Applicability — 
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Boriah B. & Sons v. I. T. Industries (Venkataramiah J.) 
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Appointment of arbitrator to be by consent 
of parties — Parties not agreeing — S. 8 ap- 
plies — Person to act as arbitrator mentioned 
in the agreement — S. 20 (4) and notS. 8 
applies. AIR 1964 All 477, Foll. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1964 All 477 = 1964 All LJ 15, 


Union of India v. Gorakh Mohan Das 2 
AIR 1955 SC 468 = (1955) 2 SCR 48, 
Thawar Das Perumal v. Union of India 3 


B. Vedanta Iyengar, for 
P. P. Bopanna, for Respondent. 

ORDER:— A dispute having arisen 
between the petitioner and the respondent in 
respect of certain terms and conditions em- 
bodied in an agreement dated 23-4-1969 as 
modified by a subsequent agreement dated 
3-1-1972, the petitioner filed an application 
under Section 8 of the Arbitration Act (here- 
inafter called the Act) before the Civil Judge, 
Bangalore City, for the appointment of an 
Arbitrator. The said application was oppos- 
ed by the respondent. The Court below re- 
jected it. Aggrieved by the order of the 
Court below, the petitioner has filed this revi- 
sion petition. 


2. _ The relevant clause of the agree- 
ment is Clause 45 and it reads: 


“In all cases of dispute or difference aris- 
ing out of the work, which is not expressly 
provided herein shali be referred to the arbi- 
tration of an arbitrator to be appointed by 
the President of the Institute of Engineers, 
Bangalore, or by his nominees, under the pro- 
visions of the Indian Arbitration Act, 1940, 
or any statutory modifications thereof and 
the decisions of the said arbitrator shall be 
final and binding on the Company and the 
Contractor.” 


One of the contentions raised on behalf of 
the petitioner in the Court below was that the 
application was not maintainable under Sec- 
tion 8 of the Act. It is seen from the arbi- 
tration clause extracted above that both the 
parties have agreed upon the person who 
should act as the arbitrator. He is a person 
to be appointed by the President of the Ins- 
titute of Engineers, Bangalore, or ‘by his 
nominee. This is a case where both parties 
have already agreed upon the arbitrator and 
not a case where the Court has got to exer- 
cise its jurisdiction under Section 8 of the 
Act where the parties have not agreed upon|. 
the appointment of the arbitrator or arbitra- 
tors cr where there is a vacancy created on 
account of the arbitrator already appointed 
not being available to decide the dispute. In 
cases where the arbitrator has already been 
agreed upon between the parties, what re- 
mains to be done after the dispute arises is 
only a reference to the named arbitrator. No 
question of appointing an arbitrator or filling 
up a vacancy in the board of arbitrators 
would arise. In such a case, a party who 
wishes to have the dispute decided by the 
named arbitrator, has to resort to the provi- 
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sions of Section 20 of the Act. Sub-sec- 
tion (4) of Section 20 provides that where 
no sufficient cause is shown, the Court shall 
order the agreement to be filed and shall 
. make an order of reference to the arbitrator 
appointed by the parties, whether in the 
agreement or otherwise, or, where the parties 
cannot agree upon an arbitrator, to an arbi- 
trator appointed by the Court. The above 
view is in accord with the observations of 
the High Court of Allahabad in Union of 
India v. Gorakh Mohan Das, AIR 1964 All 
477 which are as follows: 


“Section 8 of the Arbitration Act pro- 
vides so far as is material to this case, that 
where an arbitration agreement provides that 
the reference shall be to one or more arbi- 
trators to be appointed by consent of the 
parties, and all the parties do not, after dif- 
ferences have arisen, concur in the appoint- 
ment, then if the appointment is not made 
within fifteen clear days after service of 
notice by one party calling upon the others 
to concur in such appointment, the Court is 
empowered upon an application of the party 
giving the notice to appoint an arbitrator, 


Section 20 of the Act entitles a party to 
an arbitration agreement to apply to a Court 
for the filing of the agreement in Court, and 
the Court is required, in the absence of suf- 
ficient cause shown by the other parties to 
the agreement to be filed and to make an 
order of reference to the arbitrator appoint- 
ed by the parties, whether in the agreement 
or otherwise, or where the parties cannot agree 
upon an arbitrator, to an arbitrator appoint- 
ed by the Court.” 


3. The Hizh Court of Allahabad rest- 
ed its decision on the decision in Thawar 
Das: Perumal v. Union of India, (ATR 1955 
SC 464). In the circumstances of this case, 
I am of the opinion that the Court below 
was right in coming to the conclusion that 
the application was not maintainable under 
Section 8 of the Act. The Court below 
should have dismissed the application on that 
ground alone, but it however proceeded to 
make certain observations with regard to other 
matters. I feel that the observations of the 
Court below with regard to these matters 
were uncalled for and they are set aside. But 
the decision of “tthe Court below dismissing 
. the petition on the ground that it was not 
eto under Section 8 of the Act is 

e 


The revision petition is accordingly dis- 
posed of. 


Revision dismissed, 


Pam 


Rajamma v. Mahant 


A. L.R. 


AIR 1973 MYSORE 310 (V 60 C 98) 
B. VENKATASWAMI AND 
E. S. VENKATARAMIAH, JJ. 


Smt. Rajamma, Appellant v. Sri. Mahant, 
P. Krishnandagiri Goswamy and others, Res- 
pondents. 


Regular First Appeal No. 36 of 1970, 
D/- 12-6-1973 against judgment and decree of 
Civil J., Mysore, D/- 12-11-1969. 

Index Note :— (A) T. P. Act (1882), Sec- 
tion 59 — Eguitable mortgage — Registration 
of memo accompanying deposit of tifle deeds 
— Document merely containing record of 
event (mot containing terms of mortgage) — 
Document does net require registration — 
(X-Ref. :— Registration Act (1908), S. 17). 

Brief Note:— (A) Where the debtor, 
after offering to create a mortgage by deposit- 
of title deeds, handed over a letter, along with 
the title deeds, referring to the existence of 
the pronotes earlier executed in favour of the 
creditor and to the fact that the title deeds 
had been deposited with intent to create an 
equitable mortgage. 


Held that the circumstances in which the 
letter was written and delivered and its con- 
tents did not lead to the conclusion that the 
parties intended that the said document should 
be considered as the sole evidence of the 
transaction. The letter therefore did not re- 
quire to be registered: AIR 1965 SC 1591: 
AIR 1970 SC 659 and AIR 1971 SC 1613, 
Rel. on; AIR 1939 PC 167 and AIR 1931 
PC 36, Distinguished. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1613 == 1971 SCD 1097, 

V. G. Rao v. Andhra Bank Ltd. 11 
AIR 1970 SC 659 = 1970 SCD 252, 
Deb Dutt Seal v. Raman Lal 





Phumra © H 
AIR 1965 SC 1591 = (1965) 1 SCWR 

726, United Bank of India Ltd. v, 

Lekha Ram Sonaram & Co. 10, 11 


AIR 1939 PC 167 = 181 Ind Ces 


985, Sir Hari Shankar Paul v. Kedar- 

nath Saha 12 
AIR 1931 PC 36 = 58 Ind App 68, 

Obla Sundarachariar y. Narayana 

Ayyar 13 


B. S. Keshava Iyengar, for Appellant; 
Te Raghavendra Rao, for Respon- 
ents. 


JUDGMENT :— This appeal is filed’ 
egainst the decree passed in the suit, Ori- 
ginal Suit No. 27 of 1967 on the file of the 
Civil Judge, Mysore. The said suit was filed 
for the recovery of Rs. 50,000 and interest 
due thereon which had been advanced under 
an equitable mortgage created by defendant 1 
en 12-11-1965, by sale of the suit property 
which had been offered as security there- 
under, and if necessary by making a rersonal 
decree against the other assets of deferdant 1. 
Since the suit property had been subsequently 
a ee 
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sold by defendant 1 in favour of defendant 2, 
defendant 2 was also impleaded as a party 
to the suit. Defendant 1 died during the 
pendency of the suit and his legal represen- 
tatives have been brought on record. 


2. The case of the plaintiff can be 
briefly summarised as follows: That on 
5-11-1965 defendant 1 approached the plain- 
tiff with a request for a loan of Rs. 50,000/- 
on the security of his property which had 
been mortgaged in favour of a third party 
earlier and promised to effect an equitable 
mortgage on the said property after securing 
the title deeds from the earlier mortgagee. 
The request was contained in a letter dated 
5-11-1965 (Ex. P-1). Accordingly on 10-11- 
1965 the plaintiff advanced a sum of Rupees 
50,000/- under two promissory notes (Exhi- 
bits P-2 and P-3). That with intent to create 
an equitable mortgage in favour of the plain- 
tiff in respect of the suit property for secur- 
ing the said loan of Rs. 50,000/-, defendant 1 
deposited the title deeds of the suit property 
with the plaintiff as stated in his letter dated 
12-11-1965 (Ex. P-11). The plaintiff alleged 
that defendant 1 had paid interest at fifteen 
per cent. per annum till 10-12-1966 although 
the stipulated interest was eighteen per cent. 
per annum. The plaintiff, therefore, filed the 
suit for recovery of Rs. 50;000/- and interest 
at fifteen per cent. per annum from 10-12- 
1966 till date of suit. 


3.. Defendants i(a) and 1(b) who were 
brought on record as the legal representatives 
of defendant-1 merely denied the contents of 
the plaint and put the plaintiff to proof of 
the same. 


4. Defendant 2 raised two principal 
objections in the written statement, namely, 
that the mortgage was not supported by con- 
sideration and that it was not enforceable for 
want of règistration. 

5. The lower Court passed a preli- 
minary decree as prayed for. Aggrieved by 
the said decree, defendant 2 has filed this 
appeal. 

6. In this appeal Sri B. K. Keshava 
Tyengar, learned counsel for defendant 2, 
urged that the plaintiff had not proved that 
the mortgage was supported by consideration 
and that the mortgage was unenforceable as 
Ex. P-11 the letter dated 12-11-1965 relied 
on by the plaintiff had not been registered. 
We shall deal with the contentions in the 
order in which they were urged. (Here the 
judgment considered the evidence relating to 
the first contention in paras (7) and (8) and: 
concluded): 

.We are of opinion that the evidence ad- 
duced by the plaintiff is sufficient to hold 
that he had advanced the sum of Rupees 
50,000/- to defendant 1 on 10-11-1965 and 
that Exs. P-2 and P-3 were executed on 
that day by defendant 1 in favour of the 
plaintiff. 

9, The next contention is whether the 
plaintiff is entitled to enforce the mortgage 
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against the suit property. Sri B. S. Keshava 
Iyengar contended that Exhibit P-11 was in- 
tended by the parties to contain all the terms 
of the bargain and that they intended to 
rely on Ext. P-11 as the sole repository of 
the said terms. Hence it was argued that 
Ext. P-11 which was an unregistered docu- 
ment could not be admitted in evidence and 
no other -evidence also was admissible in 
proof of the mortgage. The Court below 
considered the question of admissibility of 
Ext. P-11 at the time of recording of evi- 
dence in the suit and by its order dated 
20-7-1968 held that it was admissible. In 
C. R. P.. No. 988/68 filed against the said 
order, while dismissing the civil revision peti- 
tion this Court held that the correctness of 
the order dated 20-7-1968 could be question- 
ed in the appeal filed against the decree 
passed in the suit. Ext. P-11 read as follows: 
“K. V. MOTOR SERVICE 


Mail Contractors : Mysore-Kollegal, 
Clock Tower Square. 


Proprietor Mysore 
e K. V. Satyanarayana Setty. D/- 12-11-65. 
Ke) 
Sri. Sri. Mahant P. Krishnananda Giri 


Goswamy, 
Asoka Road, Mysore. 

May it please respected Swamiji, 

- I am indebted to you in respect of a 
Joan of Rupees fifty thousand (Rs. 50,000/-) 
and interest thereon at 18% per annum on 
the basis of two on Demand Pronotes execut- 
ed by me in your favour on 10-11-1965. 

With an intention to create an equit- 
able mortgage on my house situated in Naza- 
rabad Mohalla, Zoo-Garden Rd., Mysore, 
bearing No. 42/6, I have deposited with you 
to-day in the city of Mysore the following 
title deeds relating to my house property. 


The property is not subject to any 
encumbrance. 


Description of the title deeds. 
(details omitted) 


All the 7 deeds are lodged with you 
to-day in the city of Mysore with an inten- 
tion that the deeds shall be security for the 
debt as mentioned already. 

Sd/- K. V. Sathyanarayana Setty, 
12-11-1965.” 

10. Before considerfhg the question 
of admissibility of Ext. P-11, it would be 
useful to refer to the decision of the Supreme 
Court in United Bank of India Ltd. v. Messrs 
Lekharam Sonaram and Co., (AIR 1965 SC 
1591) in which a similar question arose for 
consideration. The Supreme Court observed: 

PRA When the debtor deposits with 
the creditor title deeds of bis property with 
an intent to create a security, the law implics 
a contract between the parties to create a 
mortgage and no registered instrument is re- 
quired under Section 59 as in other classes 
of mortgage. It is essential to bear in mind 
that the essence of a mortgage by deposit ` 


312 Mys. 


of title deeds is the actual handing over by 
a borrower to the lender of documents of 
title to immovable property with the inten- 
tion that those documents shall constitute a 
security which will enable the creditor ulti- 
mately to recover the money which he has 
lent. But if the parties choose to reduce the 
contract to writing, this implication of law 
is excluded by their express bargain, and the 
document will be the sole evidence of its 
terms. In such a case the deposit and the 
document both form integral parts of the 
transaction and: are essential ingredients in 
the creation of the mortgage. It follows that 
in such a case the document which con- 
stitutes the bargain regarding security re- 
quires registration under Section 17 of ‘the 
Indian Registration Act, 1908, as a non- 
testamentary instrument creating an interest 
in immovable property, where the value of 
such property is one hundred rupees and up- 
wards. - If. a document of this character is 
not registered it cannot be used in the evi- 
dence at all and the transaction itself can- 
not be proved by oral evidence either.” 


11. Applying the above test laid down 
by the Supreme Court to the case, we feel 
that the contention of defendant 2 is not 
tenable. It is clear from Ext. P-1 the letter 
dated 5-11-1965 that defendant 1 offered to 
create a mortgage by deposit of title deeds. 
It was not the intention of the parties that 
the terms should be reduced into writing. 
Exhibit P-11 is only a letter which was 
handed over along with the title deeds and 
it contains a mere record of the event. It is 
not shown to contain the terms of the 
transaction. The fact that it was handed 
over along with the deeds is not of much 
consequence. The essential question to be 
considered is whether the parties really in- 
tended that the document alone should. con- 
stitute the evidence of the transaction. The 
document Ext. P-11 merely refers to the exist- 
“ence of the pronotes and that the title deeds 
had been deposited with intent to create an 
equitable mortgage. The document is largely 
similar to the one which was considered by 
the Supreme Court in the: United Bank of 
India’s case AIR 1965 SC 1591. It is seen 
that in Deb Dutt Seal v. Ramanlal Phumra, 
(AIR 1970 SC 659) and V. G. Rao v. Andhra 
Bank Ltd., (AIR 1971 SC 1613), the Supreme 
Court has takene the same view. 


12. Sri B. S. Keshava Iyengar how- 
ever relied upon the decision of the Privy 
Council in Sir Hari Shankar Paul v. Kedar- 
nath Saha; (AIR 1939 PC 167) and contended 
that the writing was of such a character that 
it required registration. We are of the opinion 
that the said case is clearly distinguishable 
from the present one. In that case it was 
clear from the memorandum dated 24th July, 
1924 that the parties contemplated from the 
outset that a document should be executed 
evidencing the deposit of title deeds, and 
embodying the terms and conditions of the 
loan. The subsequent memorandum dated 
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ALR 
2nd August, 1924 was found to contain all 


zhe essentials of a mortgage transaction. It 
‘stated that it was hereby agreed and declared 


that in consideration of the sums advanced 
the title deeds should be held as security. 
It then referred to all the details of the 
transaction such as conferment of the power 
to sell the property in the event of default 
in repayment of the loan. The language of 
the document did not refer to a completed 
transaction but the document was operative 
on its own force. It was contractual in form. 
Similar characteristics are not to be found 
in Ext. P-11. 


13. * In Obla Sundarachariar v. Nara- 
vana Ayyar, (AIR 1931 PC 36), a signed 
memorandum which was delivered to the 
creditor along with the title deeds stating “as 
egreed upon in person, I have delivered to 
you the under mentioned documents as secu- 
rity” and containing the list of documents so 
deposited was held to be no more than a 
mere record of the particulars of the deeds 
and did not require registration. 


14. On a careful consideration of the 
matter, we feel- that the circumstances in 
which Ext. P-11 was written and delivered 
and its contents do not lead to the conclu- 
sion that the parties intended that the said 
document should be considered as-the sole 
evidence of the transaction. We hold that 
Ext. P-11 did not require to be registered. 
t, therefore, follows that the mortgage was 


completed by the deposit of title deeds Exhi- 


bits P-4 to P-10 with the plaintiff on 12-1T- 
1965. We hold that the plaintiff has proved ` 
the mortgage. 


15. .In the result; “we confirm the 
dzcree passed by the Court below and dis- 
miss the appeal with costs of the plaintiff- 
respondent 1 only. . 


Appeal dismissed. 
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M. SADANANDA SWAMY AND 
K. JAGANNATHA SHETTY, JJ. 
Mysore State Board of Wakfs, Petitioner 
v. Dr. M. Channabasavaiah and others, Res- 
pondents. 


Mui Petn. No. 3364 of 1970, Dj- 7-3- 


l Index Note :— (A) Wakfs Act (1954), 
S. 36-B — Applicability — Whether Board 
of Wakfs can claim possession of property 
from a stranger to the Wakfs. p 

Brief Note :— (A) This section cannot 
apply in the case of a property which is in 
the hands of a stranger over whom the Board 
has no control under the Act. That such 
property is entered in the list as Wakf pro- 
perty by the Board does not give the power 
to the Board. (Para 8) 
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The jurisdiction of the Board is limited 
to the administration of Wakfs and the per- 
son claiming under Wakfs. Hence it has no 
jurisdiction over a stranger and it cannot seek 
to dispossess him from the property by hav- 
ing recourse to the provisions of S. 36-B. 
But it can establish its title and obtain pos- 
session of property in a properly instituted 
suit. AIR 1967 Raj 1, Rel. on. (Para 9) 
Cases Referred : Chronological Parag 
AIR 1973 Mys 189 = (1973) 1 Mys 

LJ 103, Corpn. of the City of Banglore 

v. Mysore State Board of Wakf . 6 
AIR 1969 Raj 1 = 1969 Raj LW 77, 

Mohd. Abdul Baqui Khan v. Rajas- 

than Board of Muslim Wakfs, 

Jaipur 7 
AIR 1967 Raj 1 = 1966 Raj LW 582, 

Radhakishan v. State 

K. S. Savanur, for Petitioner; K. N. 
Shankaralingappa, for Respondents Nos. 1(a 
to i(c) and 1. 

JAGANNATHA SHETTY, J. :— This is 
a petition under Arts. 226 and 227 brought 
on behalf of the Mysore State Board of 
Wakfs (the Board of Wakfs). 

2e The petition is directed against the 
order of the District Judge, Chitradurga, made 
in M. A. No. 61 of 1968, setting aside the 
order of tbe Deputy Commissioner, Chitra- 
durga, dated 28-9-1968. 

3. The facts leading to the petition 
are these: 

Respondent 3, a Darga at Chitradurga, 
is registered as a Wakf with its property under 
the Wakfs Act, 1954 (‘the Act’). The Board 
of Wakfs published in the Mysore Gazette 
dated 6-1-1965 a list of Wakfs and their pro- 
perties relating to Chitradurga District. The 
list was published in exercise of the power 
conferred on the Board of Wakfs by sub- 
section (2) of S. 5 of the Act. The Board of 
Wakfs sent a requisition to the Deputy Com- 
missioner, Chitradurga, under Section 36-B (2) 
of the Act to obtain delivery of possession of 
certain property which was admittedly in pos- 
session of respondent 1 since deceased by his 
legal representatives, 1(a), to 1). The Depu- 
ty Commissioner passed an order dated 28-9. 
1968 directing respondent 1 to deliver posses- 
sion of the property mentioned under the 
requisition made by the Board of Wakfs. The 
order was passed by the Deputy Commis- 
sioner under sub-section (2) of S. 36-B of 
the Act. 

4. Being aggrieved by the order, res- 
pondent 1 appealed before the District Judge, 
Chitradurga, under sub-section (4) of S. 36-B 
of the Act. The learned District Judge has 


set aside the order of the Deputy Commis-. 


sioner holding that the provisions of Sec- 
tion 36-B of the Act are not applicable to 
the facts of the case. That decision is chal- 
lenged by the Board of Wakfs in this peti- 
tion. 

5. Mr. K. S. Savanur, learned counsel 
for the petitioner, contended that once the 
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property is entered in the list as wakf pro- 
perty and published under Section 5 of the 
Act, the provisions of Section 36-B auto- 
matically are attracted. He further submitted 
that, if any of the properties is transferred 
without previous sanction of the board and 
in contravention of the provisions of S. 36-A, 
the Deputy Commissioner is competent to 
direct delivery of possession from such trans- 
feree to the Board of Wakfs. According to 
him, if the transferee is aggrieved by the said 
action, it was for him to approach the Civil 
Court for the redressal of his grievance. 


6. We are not persuaded to accede to 
the contention of Mr. Savanur. In Corpora- 
tion of the City of Bangalore v. Mysore State 
Board of Wakfs, (1973) 1 Mys LJ 103 = 
a 1973 Mys 189), a Bench of this Court 

eld :— 

‘“The Wakfs Board’s jurisdiction under the 
Act is confined to matters of administration 
of wakfs and not to adjudicate the question 
of title. Sections 4 and 6 do not invest Com- 
missioner of the Wakfs power with autho- 
tity to decide the question whether a parti- 
cular property belongs to the wakf or not, 
and particularly, so, where the person claim- 
ing title is a stranger to the wakf.” 


This Court followed the decision of the High 
Court of Rajasthan in Radhakishan v. State 
of Rajasthan, AIR 1967 Raj 1, in reaching 
the above conclusion. . 


7. In the case of Corporation of City 
of Bangalore, this Court was not called upon 
to examine the applicability of Sec- 
tion 36-B of the Act, in a case where the 
Board of Wakfs claims possession of pro- 
perty from a person who is a stranger to 
the wakfs. The scope of that section was 
considered by the High Court of Rajasthan 
in Radhakishan’s case AIR 1967 Raj 1 where- 
in, D. S. Dave, C. J., stated at page 8 thus: 


“Moreover, Section 36-B would come into 
play only if the property has been trans- 
ferred by a person over whom the Board ex- 
ercises control and who ought to have ob- 
tained the previous sanction of the Board 
before such transfer, for example, a muta- 
walli or some other person who has been 
entrusted with the management of the pro- 
perty by the Board. In our opinion, this sec- 
tion cannot apply in the case of a property 
which is in the hands of*a stranger over 
whom the Board has no control under the 
Act, simply because the Board happens to 
enter the property in its register. In cases 
like the present one where the petitioners 
claim their possession over the property as 
mortgagees from the year 1944 and further 
claim their title and possession as vendees 
over the same property from the year 1954, 
the Board of Wakfs cannot, by simply enter- 
ing the property in the list of wakfs or re- 
gistering it in the register of wakfs, drive 
them to file a suit to establish their title or 
retain their possession. It cannot also seek 
to dispossess them from the property by re- 
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sorting to Section 36-B. It is for the Board 
to file a civil suit for a declaration that 
the property in dispute, is a wakf property 
and to obtain its possession.” 


8. We would respectfully agree en- 
tirely with what was said there. There is 
nothing contrary stated by the same High 
Court in Mohammad Abdul Baqui Khan ¥. 
Rajasthan Board of Muslim Wakfs, Jaipur, 
AIR 1969 Raj 1. 


9, Respondent 1 is a stranger to the 
wakf and he claims title to the property and 
he is in possession thereof. The jurisdiction 
of the Board of Wakfs is limited to the ad- 
ministration of Wakfs and the persons claim- 
ing under the Wakfs. It has no jurisdiction 
over a stranger and therefore it cannot seek 
to dispossess Respondent 1, from the pro- 
perty by having recourse to the provisions of 
Section 36-B of the Act. It could establish 
A title and obtain possession of the property 


in a properly constituted suit. 

10. In our judgment, the learned Dis- 
trict Judge has taken a correct view and it 
does not call for interference. The petition 
therefore fails and is dismissed, without any 
order as to costs. 

Petition dismissed. 
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C. HONNIAH AND M. S. NESARGI JI. 
- K. N. Nithyananda, Appellant v. Mysore 


State Agro Industries Corporation by its 
Managing Director Bangalore and another, 
Respondents. 


Misc. First Appeal No. 57 of 1972, DJ- 
16-2-1973. 


Index Note :— (A) Motor Vehicles Act, 
S. 116 — Driving recklessly — Driving a 
vehicle im contravention of Regulation 4 is 
rash and negligent — (k-Ref.:— Sch. X, 
Rez. 4). 

Brief Note:— (A) The drivers of auto- 
matically propelled vehicles, when attempting 
to overtake vehicles going ahead of them 
should wait for proper opportunity viz., 
slackness in ‘traffic on the same road before 
doing so. They are duty bound to exercise 
sufficient care and caution by looking ahead 
and behind in order to ascertain that it would 
be safe for theft to overtake such vehicle, 
A further duty is cast on them to give a 
proper signal to the driver of the vehicle 
ahead in order to indicate that they would 
be overtaking the vehicle and wait for a 
reply signal from that driver permitting them 
to overtake and thereby indicating that road 
ahead is clear and there would be no danger 
in overtaking. If these minimum precau- 
tions are not observed by drivers while over- 
taking the vehicles going ahead of them, it 
will have to be held that such driving is rash 
and negligent. (Para 7) 
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Index Note :— (8) Torts — Vicarious 
liability — Employee in possession of a vebi- 
cie owned by Corporation in discharge of his 
duties as such employce directing driver fo 
get it repaired — Whether Corporation is 
vicariously liable for drivers rash and negli- 
gent driving. 


Brief Note :— (B) Where an employee of 
a Corporation being in possession and con- 
trol of a vehicle owned by the Corporation, 
directs the driver to get it repaired in dis- 
charge of his duties as such employee, it 
cannot be said that the vehicle while being 
carried for repairs is engaged on a purpose 
unconnected with the discharge of duties of 
the employee in the course of his employ- 
ment. Consequently it must be held that the 
driver was driving the vehicle in the course 
of his employment and the Corporation as 
the owner of the vehicle would be vicariously 
liable for damages claimed by a person iM- 
jured in an accident that takes place due to 
his rash and negligent driving on that occa- 
sion. That he is not a regular driver will 
not absolve the Corporation from its liability 
when no restriction as to the driving of the 
vehicle has been placed in the manner of 
using the vehicle by such employee. 
(Para 8) 


M. P. Chandrakantharaj Urs, for Appel- 
lant; K. V. Jagadeesha Sastry, for Respon- 
dent No. 1. . 


NESARGI, J.:—- This is an appeal by 
the claimant in Misc. (M. A. C.) No. 126 of 
1970, on the file of the Motor Accidents 
Claims Tribunal and District Judge, Ban- 
galore, as against the award passed by the 
Tribunal dismissing his claim petition. 

2. The case of the claimant was that 
he was a medical representative drawing a 
salary of about Rs. 655/— per month in 
addition to bonus and other perquisities, and 
that his duty was to go to medical practi- 
tioners, display samples and push up sales. 
He was, in the course of his duties, riding a 
motor-cycle and was carrying a bag con- 
taining samples of medicines, connected litera- 
ture, order books ete. At about 4.00 p.m. 
on 1-5-1970, he was proceeding by the side 
of Congress Office in Bangalore and towards 
Anandarao Circle. A trailor bus was parked 
on the left-side of the road, but facing op- 
posite to the direction in which he was pro- 
ceeding. He was riding his motor-cycle on 
his proper part of the road. The motor-cycle 
was proceeding at an average speed and fully 
under his control. When he was passing by 
the side of the parked trailor bus, jeep be- 
longing to respondent 1 and driven by 
Francies R. W. 2, came from the opposite 
direction and dashed against his motor-cycle. 
He sustained severe injuries and was admitted 
to the hospital on the same day. He lost 
two teeth and sustained fracture of the right 
wrist joint. His watch was damaged. His 
motor-cycle also was damaged. He was 
treated in the hospital till 6-6-1970 and his 
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wrist was put in plaster. As he had con- 
cussion, he was having giddiness and he was 
treated for that also. He had sustained multi- 
ple lacerations on his upper-lip and there was 
an injury on his head. Healing of that injury 
on his head had left a scar on the skull. 
That scar is permanent and its area is 2” x 3” 
and it is bald. It is further his case that he 
is unmarried and he had to spend money for 
petting dentures in the Dental College. He 
claimed damages to the tune of Rs. 70,000/-. 


3. It was contended on behalf of the 
respondents that R. W. 2 Francies was not the 
regular driver of the jeep and that his driv- 
ing was not in the course of his employment 
as he was only a mechanic engaged on daily 
wages and, therefore, his rash and negligent 
act could not bind the owner respondent 1 
even vicariously in regard to damages. It 
was nextly contended that the driving of the 
jeep by R. W. 2 was not in any way rash or 
negligent. 


4, The Tribunal found that R. W. 2 
had not driven the jeep in a rash and negli- 
gent manner and that it was the mistake of 
the claimant-appellant that had caused the 
accident. It also held that even if it was rash 
and negligent driving of the jeep by R. W. 2, 
respondent 1 the owner of the jeep was not 
vicariously liable to pay compensation to the 
claimant-appellant. In regard to the quan- 
tum of compensation, it found that the clai- 
mant-appellant had established that he had 
spent a sum of Rs. 2,000/- towards medical 
expenses and that if at all he was entitled 


to any more compensation, the same would . 


be Rs. 5,000/- only. 


5. Sri. M. P. Chandra Kantaraj Urs, 
the learned counsel for the appellant, urged 
that even on the evidence of R. W. 2 the 
driver himself, it could be safely held that 
the view taken by the Tribunal that the jeep 
was not being driven rashly and negligently 
at that point of time, is unsustainable. He 
pointed out that R. W. 2 was, at the relevant 
point of time, attempting to pass by the 
parked bus which was equipped with a trailor 
and while he was just passing by it by taking 
the jeep more towards his right-side of the 
road, the parked bus also proceeded to move 
abead. He argued that it was the duty of 
R. W. 2 to watch for a convenient moment 
before attempting to pass by the parked bus 
so that while passing by the bus he would 
not have caused obstruction to the traffic 
moving in either direction. He nextly argued 
that on finding that the bus had also moved 
while R. W. 2 was attempting to pass by it, 
it was the duty of R. W. 2 not to make any 
attempt to speed up the jeep and proceed 
ahead, but to fall back bebind the bus and 
then signal the driver of the bus indicating 
that he would be overtaking the bus and there- 
after on receiving a reply signal from the 
driver of the bus that he could overtake, he 
ought to have overtaken the bus. According 
to him, if R. W. 2 had taken all these precau- 
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tions, such an accident would not have hap- 
pened. He further pointed out that the clai- 
mant-appellant had the right of way at that 
point of time and he, without having any 
knowledge of the jeep attempting to pass by 
the bus, proceeded at an average speed on 
his part of the road, but the jeep, which was 
being driven in a negligent manner by 
R. W. 2, attempted to pass by the bus and 
dashed against the motor-cycle ridden by the 
appellant-claimant. 

6. Sti K. M. Jagadeesha Sastry, the 
learned counsel for respondent 1, contended 
that according to the claimant-appellant him- 
self, he saw the jeep from a distance of avout 
40 ft. and, therefore he could have controlled 
his motor-cycle so as not to dash against the 
jeep. He, in this connection, pointed out from 
the evidence of R. W. 2 that it was the movor- 
cycle that had dashed against the jeep and 
caused damage to the ball-axle of the right 
front wheel of the jeep and that indicated 
that it was the mistake on the part of the 
claimant-appellant that had caused the ac- 
cident. 

7. It is not disputed that the impact 
between the motor-cycle and the jeep in ques- 
tion took place near the extreme right-side 
edge of the road while considering the direc- 
tion in which the jeep was being driven. 
R. W. 2 himself has sworn that he took a 
turn to the right-side as he wanted to pass 
by the parked bus. It is further to be noted 
in this (connection) that R. W. 2 has, in his 
cross-examination, stated that when he just 
took a turn to the right in order to pass by 
the trailor bus, the bus also began to move 
forward and, therefore, he slowed down and 
then attempted to take a turn to the left in 
order to follow the trailor bus and it was at 
that point of time that the motor-cyclist came 
in speed and dashed against the jeep. These 
facts and circumstances leave no doubt in 
our mind that the impact between the jeep 
and the motor-cycle took place while the jeep 
was by the side of the trailor bus when the 
trailor bus was moving on its proper part of 
the road. In other words, the accident took 
place when R. W. 2 was attempting to over- 
take the trailor bus. It goes without saying 
that drivers of automatically propelled vehi- 
cles, when attempting to overtake vehi- 
cles going ahead of them, ought to wait for 
proper opportunity viz., slackness in traffic on 
the same road before doing so. A duty is 
cast on them to exercise sufficient care and 
caution by looking ahead and behind in order 
to ascertain that it would be safe for them 
to overtake the vehicle moving ahead of 
them. A further duty is cast on them to give 
a proper signal to the driver of the vehicie 
ahead in order to indicate that they would be 
overtaking the vehicle and wait for a reply 
signal from that driver permitting them to 
overtake and thereby indicating that road 
ahead is clear and there would be no danger 
in overtaking. If these minimum precau- 
tions are not observed by drivers of automa- 
tically propelled vehicles while overtaking the 
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vehicles going ahead of them, it will have 


to be considered that such driving is rash’ 


and negligent. We find that these precautions 
are also laid down as Regulation Nos. 2 to 4 
in the Tenth Schedule to the Motor Vehicles 
Act. Regulation No. 2 provides that a driver 
lof a motor vehicle shall pass to the right of 
all traffic proceeding in the same direction as 
himself, Regulation. No. 3 is in the nature 
of an exception. That provides that if the 
driver of the vehicle proceeding ahead shows 
a signal that he would be turning towards 
his right and commences to turn towards his 
right, then the driver of the vehicle attempt- 
ing to overtake the vehicle going ahead, would 
be entitled to overtake by going ahead on 
his left side. Regulation No. 4 (a) reads as 
follows :— ut 3 
“4, The driver of a motor vehicle shall 

not pass a vehicle travelling in the same direc- 
tion as himself— 

(a) if his passing is likely to cause incon- 
venience or danger to other traffic praceed- 
ing in any direction.........” 


It is important to note in this Regulation, 


that while overtaking a vehicle going ahead, 
it is the duty of the concerned driver to see 
that he is not likely to cause inconvenience 
or danger to other traffic proceeding in any 
direction i.e., either up.or down. The evi- 
dence of R. W. 2, therefore, makes it abun- 
dantly clear that he did not at all exercise 
any caution while attempting to either pass 
by the parked bus or after it came to proceed 
further, overtake it. We, therefore, do out 
agree with the finding of the Tribunal below 


that the mistake was on the part of the ap-. - 


pellant-claimant in -driving his motor-cycle. 
As already pointed out, the appellant-claimant 
had the right of way’ and he was ignorant 
of the fact that R. W. 2 would be attempt- 
ing to overtake the trailor bus and, there- 
fore, must have in the usual course proceed- 
ed to drive his motor-cycle on his proper part 
as the road in order to reach his destination. 

e 


bus,’ but was also negligent. 


8. The next point addressed to us by 
Sri Chandra Kantaraj Urs is that R. W. 2 
had been asked by the Assistant Engineer 
Venkatachalaiah „to drive the jeep to a 
mechanic, and get it repaired and, therefore, 

. WwW had . taken 

got 
to the office where’ Venkatachalaiah was 
waiting, and that would go to show that 
R; W. 2 was driving the jeep. in the course 
of his employment and, hence, the owner of 
the jeep, viz., respondent 1 was vicariously 
liable for the damages caused by R. W. 2 in 
driving the jeep rashly and negligently. Sri. 
Jagadeesha Sastry, the learned counsel for 
respondent 1 the Corporation, strenuously 


urged that R. W. 2 was not a regular driver 


while one Balakrishna was the regular driver 
of the jeep. He pointed out that R. W. 2 


.work of the Corporation, in the course of 


‘driving it back to the office where Venkata- 


have no hesitation in holding that. 
R. W. 2 was not only rash in the manner of. 
driving the jeep -while overtaking the trailor 


it to a machenic, — 
it. repaired and was driving it back, 


ALR 
had not even a valid driving licence and, 
therefore, he could not be recognised as a 
driver employed for driving this jeep in the 
course of his employment, and, hence, the 
owner would not be liable to pay compensa-~: 
tion. We find from the evidence of R. W. 1, 
who is the Administrative Officer of the Cor- 
poration-respondent i, that the Corporation 
owned this jeep. The Corporation had allot- 
ted it to Venkatachalaiah, working as - Assis- 
tant Engineer under the Corporation, in 
Mysore. Venkatachalaiah had the-custody of 
the jeep and was in full control of it. He 
was required to make use of the jeep for the 


































his employmént as an Assistant Engineer of 
the Corporation. Balakrishna was a driver 
appointed and he used to drive the jeep under 


the Assistant Engineer Venkatachalaiah. Thesel. 


facts show that though the jeep was owned 
by the Corporation, it was in actual. posses- 
sion of Venkatachalaiah the Assistant Engi- 
neer, and: he .was the controlling authority 
in regard to the movements of the jeep. He 
was, in discharge of his duties as an employee 
of the Corporation, entitled to use the jeep. 
There is no evidence to show that any res- 
trictions, such as the driving of the jeep by 


who was the driver at the relevant point of 
time, has stated, in unequivocal terms, ‘that 
he took the jeep to the mechanic as directed 
by Venkatachalaiah, got it repaired and was 


chalaiah was waiting. In the absence of any 
evidence contrary to this evidence of R. W. 2, 
it has to be in our opinion, held that it was 
Venkatachalaiah who had authorised R. W. 2 
to drive the jeep on that occasion. As al- 
ready pointed out, Venkatachalaiah had full 


In that view of the matter, 
the contention of Sri. Jagadeesha Sastry that 
the owner respondent 1 would not be vicari- 
ously liable for the damages, is not, in our 
opinion, sustainable.. as i 


R. W. 2 Francies,! 
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9. ° Sri. Jagadeesha Sastry nextly con- 
tended that the amount of Rs. 7,000/- found 
by the Tribunal as adequate compensation, is 
excessively high. We do not consider it to 
be so. Out of this amount of Rs. 7,000/-, 
bills towards medical expenses amounting to 
Rs. 2,000/- have been produced and proved 
by the claimant-appellant. It is, therefore, 
seen that only Rs. 5,000/- as compensation 


under the head of general damages, have been ` 


found to be adequate by the Tribunal below. 
P. W. 2 the Doctor has sworn to the various 
injuries sustained by the appellant-claimant. 
He has also stated that the right wrist has 
lost its gripping power to the extent of 30% 
and it is not likely to improve. Loss of two 
teeth of the appellant has also been establish- 
ed. The fact remains that the appellant must 
haye been under great bodily pain and men- 
tal agony because he was hospitalised for 
a period of 35 days and thereafter also his 
hand continued to be in plaster for a con- 
siderable period. In view of these circum- 
stances, we are of opinion that the conten- 
tion of Sri. Jagadeesha Sastry that an amount 
of Rs. 7,000/- is excessive, cannot be coun- 
tenanced. 


10. We, therefore, allow this appeal 
with costs and set aside the award passed by 
the Tribunal below. We hold that the clai- 
mant-appellant is entitled to compensation of 
a sum of Rs. 7,000/- in all and that amount 
is to be paid by the respondents jointly and 
severally. We direct accordingly. 


Appeal allowed. 


AIR 1973 MYSORE 317 (V 60 C 10D 
i VENKATASWAMI, J. 


Narasimha, Petitioner V. 
Amhase, Respondent. 
C. R. P. No. 2545 of 1972, DJ- 16-2-1973. 
Index Note :— (A) Civil P. C., O. 41, 
R. 27 — Appeal against decree of eviction 
against tenant passed by trial Court — Ap- 
pellate Court cam take notice of subsequent 
events, and additional evidence to show that 
need of landlord is no longer subsisting would 
be admissible. 


Brief Note :— (A) In such case a Court 
‘called upon to accept and act on additional 
evidence, must exercise its discretion with due 
care and caution and a paty ought to be 
allowed such a privilege only on the basis 
of reasonably credible material, as otherwise, 
it may give rise to unnecessary, prolonged and 
vexatious litigation. AIR 1973 SC 171, Rel. 
on. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1973 SC 171 = (1973) 1 SCC 37,” 
M. Laxmi and Co. v. Anant R. 
Deshpande 4, 7, 10 
(1961) 39«Mys LJ 888 = ILR (1960) 


GOQ/GOQ/C807/73/MLD 


Yellappa 


Narasimha v. Yellappa (Venkataswami J.) 


[Prs. 1-3] Mys. 317 


Mys 999, Krishnappa Gouda v. 
Basawa Kom Nagangouda Patil 4,7 
(1954) 3 All ER 373 = (1955) 1 QB 
150, King v. Taylor 
(1952) 2 All ER 23 = (1952) 2 QB 
455, Goldthorpe v. Bain 


R. U. Goulay, for Petitioner; V. Taraka- 
ram, for Respondent. 


ORDER :— This petition by the tenant 
under Section 50 of the Mysore Rent Control 
Act, 1961, is directed against an order made 
by the Second Addl. District Judge, Dharwar, 
in Civil Appeal No. 181/65, whereby the order 
of eviction made by the Addl. Munsiff, Hubli, 
in Mis. A. No. 154 of 1963, has been affirmed. 


2. The case of the landlord is that he 
bona fide and reasonably requires the suit 
shop premises for the expansion of his cloth 
business which at present is being carried on 
in the adjoining shop premises. The tenant 
has resisted the petition on various grounds 
which it is unnecessary to set out for the 
purpose of the present revision. The Trial 
Court made a decree for eviction. The ten- 
ant, on appeal to the District Judge, filed 
several I. As. purporting to be made under 
Rule 27, Order 41, Civil P. C. seeking to 
produce several photographs showing that 
subsequent to the order of eviction, and dur- 
ing the pendency of the appeal, the landlord 
had leased out the shop premises already in 
his occupation. The purpose of such pro- 
duction of additional evidence is to show that 
the need of the landlord:is no longer sub- 
sisting, and, therefore, he should be non- 
suited. The learned District Judge while ad- 
verting to these facts, refused to accept or act 
on them on the ground, which in substance 
is to the effect, that events subsequent to the 
decree made by the trial Court could not be 
made the basis for setting aside such a decree, 
He, therefore, dismissed the appeal. Hence 
this revision. 


3. Before proceeding to consider the 
question of law raised in this petition, it is 
Televant to reproduce the observations of the 
learned District Judge in this regard, occur- 
Ting in para 19 of the judgment. They are 
as follows :— : 


“I am wholly unable to subscribe to the 
appellant’s counsel’s argument, since in deter- 
mining the right of the respondent landlord 


: to an order of eviction, the facts and circum- 


stances existing at the time of passing the 
order alone is a relevant criterion (See AIR 
1957 Bom 45). Merely because an appeal 
has been filed against the lower Court’s order, 
it would not justify the adducing of the evi- 
dence of the nature that is now sought to he 
adduced by the appellant. As pointed out 
by the respondent’s Counsel, whatever order 
is passed by this Court, will operate as the 
order that ought to have been passed by the 
trial Court when it passed the order and in 
the light of this view, it is not possible to 
take into consideration the photos now pro- 
duced by the appellant which all relate to 
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matters which have taken place subsequent to 
the passing of the trial Court’s order. There- 
fore the facts produced along with I. A. Nos. 
1, 2 and 3 are not admissible in evidence as 
an additional evidence in support of the ap- 
pellant’s contention.” 


4, On behalf of the petitioner-tenant, 
Sri R. U. Goulay the learned Counsel, sub- 
mitted that subsequent events, as those con- 
cerned in the present case, could as a matter 
of law be taken into account in an appropriate 
case in order to cut short the litigation or 
afford redress to a party by suitably modify- 
ing the order or decree concerned in an ap- 
peal or revision. He also contended that the 
provisions of Rule 27 of Order 41, Civil P. C. 
could properly be invoked for this purpose. 
In support of such proposition he relied on 
two decisions, one of this Court and the other 
of the Supreme Court. The said decisions 
are: Krishnappagouda v. Basawa Kom 
Nagangouda Patil, ((1961) 39 Mys LJ 888) 
and M/s. M. Laxmi & Co. v. Dr. Anant R. 
Deshpande, (AIR 1973 SC 171). 


5, On behalf of the respondent, Sri 
V. Tarakaram the learned Counsel, contend- 
ed that even if such subsequent event could 
be in certain circumstances taken note of as 
contended for the petitioner, in matters relat- 
ing to recovery of possession from a tenant, 
who is entitled to certain amount of protec- 
tion under a Rent Act, such a course would 
' be permissible, only when the question of 
possession is at large in an appeal. In other 
words, only in an appeal by a landlord, which 
can happen only when possession had been 
denied to him in the Court of first instance, 
it can be reasonably posited that such a 
question of possession can be said to be at 
large and not when such possession has been 
decreed by such a Court. In the event of 
the latter position, a tenant, in an appeal 
against such a decree, can be said to be seek- 
ing a review of such an order, only on the 
facts and circumstances, available on record 
on the date of the passing of the Order for 
possession. Im support. of this submission, 
he relied on the case of King v. Taylor, 
((1954) 3 All ER 373). 


6. I shall now proceed to consider 
the decisions relied on in support of the res- 
pective submission. 


7. In Krishnappa Gouda’s case, (1961) 
39 Mys LI 888, it is no doubt laid down that 
an ex post facto sanction, accorded sutse- 
quent to the passing of the decree by the 
lower Court, could be produced pursuant to 
Rule 27, Order 41, Civil P. C. 1908. But, 
the facts and circumstances concerned in 
that case are nowhere similar to the cir- 
cumstances present in the case on hand. Be 
that as it may, it is unnecessary to enter into 
an analysis of this case as in my opinion the 
decision. of the Supreme Court in the case of 
Laxmi & Co., AIR 1973 SC 171 which was 
also a matter arising under a Rent Control 
Act, similar to the one concerned in this case, 
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more or less affords an answer to the ques- 
tion posed therein. 


8. I shall first turn to the case of 
(1954) 3 All ER 373 relied on on behalf of 
the respondent. That was a case arising under 
the English Rent and Mortgage Interest Res- 
trictions (Amendment) Act, 1933, wherein 
events subsequent to an Order for possession, 
which had been denied to the landlord, and 
he, therefore, had appealed, were sought to 
be pressed into service on behalf of the ten- 
ant. The learned Master of Rolls in repelling 
an argument based on a passage in Megarry 
on the Rent Acts to the effect that even in a 
case where a landlord is compelled to appeal 


„against an order refusing possession, events 


which had occurred after the hearing in the 
County Court (Court of first instance) were 
irrelevant in a Court of Appeal (Vide: 
Goldthorpe v. Bain, ((1952) 2 All ER 23), 
has stated the position more or less as con- 
tended for by Sri Tarakaram. The relevant 
enunciation is by Sir Raymond Evershed, 
M. R. and occurs at page 376 of the afore- 
mentioned report, and is as follows: 


eres It is, strictly, unnecessary for me, 
in the present case, to express a final opinion 
about it, but, as at present advised, and hav- 
ing regard to the imperative language of Sec- 
tion 3 (1) of the Act of 1933 and the proviso 
to para. (h) of Sch. I to the Act, it seems to 
me that, if in such a case as this it is shown 
to the Court that the circumstances have 
changed materially (and I mean by ‘material- 
ly’ in a way which is material in the con- 
sideration and enforcement of the provisions 
of the Act) since the date of the hearing be- 
fore the County Court, it does not by any 
means follow that this Court is entitled to 
ignore that change of circumstances. In my 
judgment, the proper course is for the Court 
which is asked to make an order for posses- 
sion to take into consideration all the cir- 
cumstances which are then before it. In the 
converse, then, no doubt, the function of this 
Court on an appeal is, prima facie, at any 
rate, to consider whether the order was right- 
ly made, having regard to the facts and cir- 
cumstances which were before the County 
Court. As it seems to me, however, the 
Situation is not the same when this Court is 
asked to make an order for possession on 
the landlord’s appeal...... se 


9. The above enunciation no doubt in 
a large measure supports the contention urged 
by Sri Tarakaram. But, it is to be remember- 
ed that the learned Master of the Rolls, rests 
such a proposition, inter alia, on the express 
and imperative language of the relevant pro- 
Visions of the statute he was concerned with. 
In this view, I am not persuaded to accept 
the contention urged by Sri Tarakaram. 


10. On the other hand, it seems to me, 
that the enunciation in the case of Laxmi & 
Co. AIR 1973 SC 171 has a clear bearing 
on the question raised herein. That was a 
case arising under the Bombay Rents, Hotel 
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and Lodging House Rates Control Act, 1947 
(Bombay Act LVH of 1947). A question 
Telating to the taking of notice of the sub- 
sequent events evidenced by certain documents 
had been directly raised in support of a con- 
tention that the landlord had lost his right to 
prosecute the petition for recovery of posses- 
sion. The relevant enunciation occurs at 
para 27 at page 177 of the said report and 
runs thus: 


“It is true that the Court can take notice 
of subsequent events. These cases are where 
the Court finds that because of altered cir- 
cumstances like devolution of interest it is 
necessary to shorten litigation. Where the 


original relief has become inappropriate by 
subsequent events, the Court can take notice 


of such changes. If the Court finds that the 
judgment of the Court cannot be carried into 
effect because of change of circumstances the 
Court takes notice of the same. If the Court 
finds that the matter is no longer in contro- 
versy the Court also takes notice of such 
event. If the property which is the subject- 
matter of suit is no longer available the 
Court will take notice of such event. The 
Court takes notice of subsequent events to 
shorten litigation, preserve rights of both the 
parties and to subserve the ends of justice 
ATTE ” (Underlining (italics) by Court). 

11. Examined in the light of the 
above enunciation, the learned District Judge’s 
refusal to consider the additional evidence 
produced on behalf of the parties is clearly 
erroneous. The judgment, therefore, cannot 
be sustained. 


12. . I should, however, like to observe 
that a Court called upon to accept and act 
on additional evidence, as in the present case, 
must exercise its discretion with due care and 
caution and a party ought to be allowed such 
a privilege only on the basis of reasonably 
credible material, as otherwise, it may give 
Tise to unnecessary, prolonged and vexatious 
litigation. 

13. For the above reasons, the peti- 
tion succeeds and is allowed. Consequently, 
the judgment in Civil Appeal No. 181 of 1965 
is set aside. The matter will now stand re- 
mitted to the Court of the Second Additional 
District Judge, Dharwar, for a fresh disposal 
of the appeal in accordance with law and in 
the light of.the above observations. In the 
circumstances the parties will bear their own 
costs. The learned District Judge will dis- 
pose of the appeal as expeditiously as pos- 
sible. 

Petition allowed. 
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HONNIAH AND NESARGI, JI. 


Jaya Bharath Enterprises and another, 
Appellants v. S. Dhondusa Silkk Emporium 
and others, Respondents. 


M. F. A. 445 of 1971, D/- 13-2-1973. 

Index Note:— (A) Motor Vehicles Act 
(1939), S. 95 (2) (Œœ — Liability of insurer 
for damage to property of third party — 
Extent. 

_ Brief Note:— (A) Where the insurance 
policy requires the insurer to indemnify the 
insured to the extent to which he is legally 
liable for damage to property of third party, 
the liability of the insurer is limited to a sum 
of Rs. 2,000/- as provided by the Act and 
not to the amount which he is held liable by 
a Court of law. (Para 3) 


G. V. Shantharaju, for Appellants; S. P. 
Shankar (for No. 1) and G. Vidyaraj (for 
No. 3), for Respondents. 

JUDGMENT :— The appellant who was 
respondent 2 in M. V. C. No. 181 of 1971 
on the file of the Motor Accidents Claims Tri- 
bunal and the First Additional District Judze, 
Bangalore, has, in this appeal, challenged the 
award passed by the Tribunal saddling it with 
the liability of the insurer, who was respon- 
dent 4 in the said claims case to Rs. 2,000/- 
only as provided under Section 95 (2) (d) of 
the Motor Vehicles Act (to be hereinafter 
teferred to as the ‘Act’). 


2. A jeep belonging to the appellant 
crashed into the shop of the claimant and 
caused damage to the property of the clai- 
mant. The. Tribunal assessed this damage at 
Rs. 10,500/- and passed an award limiting the 
liability of the insurer to a sum of Rupees 
2,000;- only in view of Section 95 (2) (d) of 
the Aci ` 


3, The only point urged before us is 
that the Tribunal was wrong in limiting the 
liability of the insurer to a sum of Rs. 2,000/- 
only and it ought to have held that the in- 
surer was liable ‘to pay the whole amount 
of the damages to the claimant jointly and 
severally with the owner viz. the appellant Sri 
G. V. Shantaraju, the learned Advocate ap- 
pearing on behalf of the appellant, urged that 
in view. of Section 95 (5) of the Act, ths 
insurer was at liberty to enter into terms of 
contract which are different from the terms 
found in Section 95 (2) of fhe Act with the 
insurer so long as the minimum requirements 
laid down in Section 95 (2) of the Act were 
complied with. We find that there cannot be 
any controversy in this proposition of law 
put forward by Sri G. V. Shantaraju. His 
further argument is that by Ex. R.1 the insu- 
rance policy in question, it was stipulated be- 
tween the insured and the insurer that the 
insurer should indemnify the.insured to the 
full amount (in regard to damages to pro- 
perty belonging to third party) to which he 
would ‘be liable by a Court or a Tribunal. 
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He placed reliance on the relevant provision 
in Ex. R.1. The relevant provision in Ex. R.1 
treads as follows: 

“The Society will indemnify the insured 
in the event of accident caused by or arising 
out of the use of the Motor Car against all 
sums including claimant’s costs and expenses 
which the insured shall become legally liable 
to pay in respect of— 

(b) damage to property other than pro- 
perty belonging to the insured or held in 
trust by or in the custody or control of the 
jinsured.” (Note underlining -(italics) is ours). 
Sri G. V. Shantaraju wanted us to read the 
words ‘legally liable’ to mean found liable 
or held liable by a Court or a Tribunal. We 
are unable to agree with this contention in 
view of the provisions of Sections 94 and 95 
of the Act. The policy in question was issu- 
ed on 6-5-1970. The amended provision of 
Section 95 of the Act came into force on 
2-3-1970. Section 94 of the Act makes it 


compulsory that insurance against third party > 


risks should be taken out by owners of vehi- 
cles. It is, therefore, evident that this policy 
Ex. R.1 has been taken out in view of the 
provisions of Sections 94 and 95 of the Act. 
This background cannot be forgotten while 
understanding the terms of the policy. In 
this view of the matter, the words ‘legally 
liable’ found in the above term of the policy 
would have only one meaning and that is 
Liable According to Law. The law in regard 
to liability of an insurer is laid down speci- 
fically in Section 95 (2) of the Act. In regard 
to damages to the property belonging to a 
third party, the relevant provision “is found in 
Section 95 (2) (d) of the Act. That provi- 
sion limits the liability of an’ insurer to a 
sum of Rs. 2,000/- only. In case the insured 
and the insurer had agreed between them- 
selves that there should be a term which is 
different from what is found in Section 95 
(2) (d) of the Act, it ought to have been, in 
our opinion, explicitly mentioned in that 
manner, as a specific term in the policy. No 
such term is found in the policy. Ex. R.1, 
Therefore, we have no hesitation in rejecting 
this contention of Sri -G. V. Shantaraju. 


- A, In view of -the foregoing reasons, 
we find no substance in this appeal and, 
hence dismiss the same. No order as to costs 
under the circumstances of the case. 


Appeal dismissed, 
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The Vanguard Insurance Co. Ltd., Ap- 
pellant v. E. Ramaswamy and another, Res- 
pondents. 


M. F. As. 533 and 541 of 1971, Dj- 
6-2-1973. 
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[Prs. . 1-3] Vanguard Insce. Co. v. E. Ramaswamy 


A. LR. 


Index Note :— (A) Motor Vehicles Act 
(1939), S. 110-C (2-A) — Defences. — Open 
to the Insurer — Section does not operate 
retrospectively. 


Brief Note :— (A) Under S. 110-C (2-A) 
which came into force on 2-3-1970 an insurer 
who is impleaded as a party is given a right 
to contest the claim on all the grounds that 
are available to the person against whom a. 
claim has been made. Prior to 2-3-1970 de- 
fences open to an insurer were those only 
mentioned in Section 96 (2). In absence of 
a specific provision in the Act provision like 


Section 110-C (2-A) which deals with sub- 


stantive rights cannot be given retrospective 
operation. ; (Para 

Index Note:— (8) Motor Vehicles Act 
(1939), S. 110-C (2-A) — Collusion between 
owner and claimant — Owners remaining ex 
parte in an insurer’s appeal against award 
of Tribunal does not necessarily lead fo an 
inference of collusion. . 

Brief Note :— (B) The way in which the 
matters -were contested before the tribunal 
by the owners can be looked into while arriv- 
ing at a question of collusion. If the owner 
is found to have contested the claim tooth 
and nail before the Tribunal then, his omis- — 
sion to file an appeal in spite of his being 


-made liable to pay compensation or his re- 


maining ex parte in an appeal filed by the 
Insurance Company will not give rise to an 
inference that in such appeal he has colluded 
with the claimant as would enable the ap- 
pellant insurer to challenge the finding of the 
Tribunal regarding rash and negligent driving. 


(Para 
Paras 


Cases Referred : Chronological 


AIR 1959 SC 1331 = (1960) 1 SCR 


168, British India General Ins. Co. 

Ltd. v. Itbar Singh — 5,8 

_ H. B. Shankarappa, for Appellant; G. L. 
Bangalore (for No. 1) in M. F. A. No. 533 of 
1971; K. T. Mohan (for Nos. 1 and 2) in 
M. F. A. No. 541 of 1971 and M. S. Gopal 
(for Nos. 3 and 4), for Respondents. 
_° JUDGMENT The appellant in these 
two appeals is M/s. Vanguard Insurance Co. 
Ltd. They arise out of MVC No. 22 of 1970 
on the file of the Motor Accidents Claims 
Tribunal and District Judge, Tumkur, and 
Mis. No. 30 of 1968 on the file of the Motor 
Accidents Claims Tribunal and District Judge, 
Shimoga, respectively. 

2. As a common question of law has 
been raised in these two appeals, we propose 
to dispose of these two appeals by a common. 
judgment. $ 

3. The two accidents, out of which 
the said claim cases were instituted, took 
place much prior to 2-3-1970. The owners 
of the vehicles concerned in the two accidents 


_ disputed the claims put forward by the claim- 


mants and contended that there was no rash 
and negligent driving of the concerned vehi- 
cles at the relevant points of time and, there- 
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fore, they were not liable to pay any com- 
pensation. Evidence was adduced and the 
claims Tribunal held in both the cases that 
the drivers of the concerned vehicles had 
driven the concerned vehicles rashly and 
negligently and caused the accidents and, 
therefore, the owners of the vehicles were 
vicariously liable to pay the amount of com- 
pensation. Both the Tribunals in the course 
of their judgments recorded a finding to what 
extent the liability of the Insurance Company 
was limited. The owners did not prefer any 
appeals against the awards. Only the Insu- 
rance Company has preferred these appeals. 
It may also be mentioned at this stage that 
the owners in both these appeals have re- 
mained ex parte after service of notices of 
these appeals. 


4. Sri H. B. Shankarappa, the learned 
Advocate appearing on behalf of the Insu- 
rance Company in both these matters, urged 
that in law the Insurance Company is en- 
titled to put forward in these appeals all the 
defences that were available to the owners 
because of Section 110-C (2-A) of the Motor 
Vehicles Act (to be hereinafter referred to 
as the Act). 


5. We do not think that this conten- 
tion of Sri Shankarappa is acceptable because 
this provision was introduced by way of an 
amendment by Act No. 56 of 1969 and it 
came into force on 2-3-1970. We have al- 
ready pointed out that the two accidents in 
question had happened much prior to 2-3- 
1970. The rights of Insurance Companies 
to defend claims arising out of motor acci- 
dents that had occurred prior to 2-3-1970 
were limited by Section 96 (2) of the Act. 
The Supreme Court in British India General 
Insurance Co. Ltd. v. Itbar Singh, AIR 1959 
SC 1331, dealt with this aspect of the matter 
land laid down that only those defences speci- 
fically mentioned in Section 96 (2) of the Act 
were open to the Insurance Companies to be 
raised in claims cases. What S. 110-C (2-A) 
of the Act-lays down is that if the claims 
Tribunal is satisfied, during an enquiry in a 
claims case, that there has been collusion be- 
tween the person making the claim and the 
person against whom the claim is made, such 
claims Tribunal, may, for reasons to be re- 
corded in writing, direct the insurer, who may 
be liable in respect of such claim, to be im- 
pleaded as a party to the proceeding and per- 
mit the insurer impleaded to contest the claim 
on all or any of the grounds available to the 
person against whom the claim is made. 


Section 96 (2) of the Act does not permit all 


such defences to an insurer. It is plain that 
this provision deals with substantive rights. 
Hence, it cannot be, in the absence of a 
specific provision in the Act, held that Sec- 
tion 110-C (2-A) of the Act is retrospective in 
operation. Therefore, the contention of Sri 
Shankarappa that the provision of Sec- 
tion 110-C (2-A) of the Act would be avail- 
able for the benefit: of the Insurance- Com- 
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pany, which is the appellant in these two 
appeals, cannot stand. 


6. Even if it is assumed for the sake 
of argument that the benefit of sub-sec- 
tion (2-A) of Section 110-C of the Act would 
be available to the Insurance Company in 
these appeals, it is found that in both these 
matters the owners of the two vehicles had 
contested the claims tooth and nail before the 
concerned Tribunals and had failed in their 
attempt. In view of the position being so, 
the question of applying the said provision 
in favour of the Insurance Company did not 
arise before the Tribunals and the Tribunals 
had no occasion to find out whether there 
was any collusion between the owners of the 
concerned vehicles and the claimants. The 
way in which the matters were contested by 
the owners show that there could have been 
no such collusion. The argument of Sri 
Shankarappa that the fact that in both these 
appeals the owners of the vehicles have re- 
mained absent even after service of notices 
of these appeals on them, leads to an irresist- 
ible inference that the owners must have 
colluded with the claimants and, therefore, 
they have not preferred any appeals against 
the awards passed in the said two matters, 
is in our opinion not acceptable because a 
reading of the awards passed in these two 
matters shows that the liability has been 
saddled on the owners also. In spite of the 
awards being so, the owners did not choose 
to file any appeals. Hence, even on facts, it 
would not be possible to draw a conclusive 
inference that in these two appeals the owners 
have colluded with the claimants. Therefore, 
even if the principle underlying sub-s. (2-A) 
of Section 110-C of the Act is, as contended 
by Sri Shankarappa, extended to the stage of 
appeals also no benefit accrues to the appel- 
lant-insurance Company. l ; 


de In view of the foregoing reasons, it 
is not open to the Insurance Company to 
contend in these appeals that it has a right 
to question the finding recorded by the Tri- 
bunal that there was rash and negligent driv- 
ing by the drivers of the concerned vehicles 
in these two cases and such driving had caus- 
ed the accidents. 

8. Sri Shankarappa nextly attempted 
to contend that according to the terms of 
the policies, the Insurance Company could 
take over the defences available to the In- 
sured and, hence it had a right to contest 
these appeals on these grounds. This con- 
tention has to be negatived in view of the 
decision of the Supreme Court in British 
India General Insurance Co’s case AIR 1959 
SC 1331. We, therefore, hold that there is 
no substance in these two appeals and dis- 
miss them with costs. 


t 


Appeals dismissed. 
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Ramapva Mallappa Karunnavar, Ap- 
pellant v. Vinayak Shripatrao Patwar- 
dhan and another, Respondents, 


Second Appeal No. 421 of 1969, D/- 
24-1-1973.. 
-  Jndex Note:— (A) Civil P. C. (1908), 
©. 22, R. 4 — Abatement of appeal — 
Death of one of respondents — Relief 
claimed on joint cause of action — Ap- 
peal abates as a whole rf his representa- 
tives are not brought or record. 


Brief’ Note:— (A) Where a plaintiff 


claims relief of possession substantially 
on the ground that he had been dispos- 
sessed by both the respondents acting in 
collusion, the cause of action is a joint 
one and the respondents are in position 
of joint wrong-doers, Hence if during 
pendency of appeal filed by the plaintiff 
one of the respondent dies and his 
legal representatives are not brought on 
record, the appeal abates as a whole. 
AIR 1973 SC 204, Followed. 

(Para 13) 


Cases Referred: 


AIR 1973 SC 204 = 1972 SCD 204. 
Babu Sukhram Singh v. Ram 
Dular Singh 12, 13, 14 


V. S. Gunjal, for Appellant; C. M. 
Desai, for Respondent No, 2. 


JUDGMENT :— This second appeal 
is by the plaintiff in L. C. Suit 171 of 
1964 on the file of the First Additional 
Munsiff at Dharwar, It is directed 
against the judgment and decree, dis- 
missing the suit of the appellant in re- 
versal of the judgment and decree ot 
the learned Munsiff, made by the learn- 
ed Civil Judge, Dharwar in C, A. 38 of 
1966. 

2. - The first respondent herein is 
admittedly the owner of the suit pro- 


_perty. The second respondent is the 
tenant inducted for the first time in 
1957. 

3. The relevant facts, briefly 


stated, are as follows: 


The suit is one for possession of the 
suit land beating RS. 38. situated in Gud- 
dadada Hulikatti in. Kalghatgi Taluks of 
Dharwar District. Admittedly. it belong- 
ed to the first respondent. The case of 
the appellant is that his father was a 
protected tenant on the land in accord- 
ance with the Bombay Tenancy and 
Agricultural Lands Act, 1948. hereinafter 
referred to as the Tenancy Act. The 
father of the appellant is stated to have 
died about 8 or 10 years prior to the 
present suit. In the year 1957-58 for the 
first time the second respondent in collu- 
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sion with the first respondent disposses- 
sed the appellant of four acres of land 
in the first instance. It is alleged that 
the respondents in collusion. which each 
other and with the assistance of the Vil- 
lage Officers got entries made in the 
relevant Revenue Records. in their favour. 
There was also a Long Cause Suit 319 
of 1962 for a mere injunction in respect 
of this property filed by the respondents. 
The said suit was decreed on 30-9-1982. 
The appellant. therefore, was compelled 
to file the present suit for possession on 
the ground that he still continued to be . 
a protected tenant on the land and that 
he had been unlawfully dispossessed of 
the same. 

4. The defence of the respondents 
is. in substance, that the land was lying 
fallow in the year 1957 and the same 
was resumed by the Government and 
re-granted to the first respondent. and 
further that there was also an oral sur- 
render of the lease by the appellant. Ht. 
is also contended that the appellant not 
having applied for restoration of posses- 
sion under Section 29 (1) of the Tenancv 
Act within two years of such disposses- 
sion, the present suit would be barred 
by time. 


5. The trial Court decreed the 
suit of the appellant. On appeal by the 
present respondents. the learned Civil 
Judge, after allowing the appeal. dis- 
missed the suit. In allowing the appeal 
the learned Civil Judge came to the con- 
clusion, relying strongly on Exhibit | 5, 
a copy of the mutation entry. and Ex. 47 
a notice issued to the appellant to the 
effect that the land had been resumed 
by the Government and the same had 
been re-granted to the first resnondent 
that the appellant had failed to esta- . 
blish his title as a protected tenant in 
respect of the suit land. He further held 
that the appellant was not also in pos- 
session of the land placing reliance on 
the contents of the aforesaid Exhibits 
and also the decree made in the earlier 
suit. L, C. Suit 319/62. Aggrieved by the 
Said judgment and decree the plaintiff 
has appealed. 


6. Before any. reference is made 
to the contention urged on behalf of the 
appellant by his learned counsel Sri 
V. S. Gunijal. it is necessary to refer to 
certain events that have transpired. dur- 
ing the pendency of the present appeal 
as they have a bearing on the decision 
of this appeal. 

T. On 10-11-1972 on behalf of the 
appellant a memo was filed to the effect: 

“Since it is reported with. postal 
shera that ‘Rl is dead’, In the circum- 
ae the appellant prays for deleting 

„1 

Hence it is therefore prayed that 

Ri may kindly be deleted.” 
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Pursuant to the said memo, this Court 
passed an order on 10-11-1972 to the 
following effect: 

“Perused the memo. The name of 
respondent 1 who is stated to be dead, 
is permitted to be deleted in the memo- 
randum of appeal.” 

8. In view of the aforesaid posi- 
tion, a question would naturally arise 
whether or not this appeal has abated 
as a whole to which I shall advert 
presently. 

9. On behalf of the appellant, the 
follawing contentions were urged: 


(1) That the lower appellate Court 
has misconstrued and misread Exts. 5 
and 47, in coming to the conclusion that 
the appellant had lost his right as a pro- 
tected tenant and also that he was not 
in possession of the suit land; 

(2) That by virtue of the provisions 
of Ss. 7 and 8 of the Bombay Paragana 
and Kulkarni Watans (Abolition) Act, 
1950, the appellant would still continue 
to be a protected tenant in the absence 

of proof of surrender of lease in accord- 
ance with the provisions of the Tenancv 
Act: 

(3) That the resumption, even if 
true. by virtue of the provisions of Sec- 
tion 65 of the Tenancy Act. would not 
operate to destroy the rights of the pro- 
tected tenancy vested in the appellant: 


(4) That although the suit is for a 
mere relief for possession, it would still 
be maintainable against a wrong-doer, 
without a specific relief as to declara- 
tion of title having been prayed for. 

(5) That the suit in substance being 
one between rival tenants would not be 
barred by virtue of the provisions of 

-either the Tenancy Act or the Mysore 
Land Reforms Act; and 


(6) That on the question of abate- 
ment of the present second appeal which 
has arisen on account of the fact that 
the legal representatives of the first res- 
pondent had not been brought on record, 
it is submitted that the cause of action 
would survive against the second respon- 
dent herein, who is a mere tenant. 


10. It seems to me that the con- 
tention of the appellant that Exts. 5 and 
4” had been either misread or miscon- 
strued by the lower appellate Court, is 
clearly well founded. and on that ac- 
count. the judgment under appeal is 
clearly questionable, But, I do not think 

it necessary to examine this and the 
other contentions in detail as, in my 
opinion, this appeal abates as a whole, 
and therefore, has to be dismissed, In 
this view, several decisions relied on. on 
behalf of the appellant in support of the 
above contentions do not also require 
any further consideration. 
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il. 1 shall now refer to the cir- 
cumstances in which the name of the 
first respondent, the landlord, was delet- 
ed from the record of this appeal. It is 
not also in dispute that the first respcn- 
dent had died. The contention urged on 
behalf of the appellant is that the cause 
of action is distinct and separate in so 
far as the surviving second respondent 
is concerned and therefore, the appeal 
aS against him could continue. In support 
of this submission, reliance was placed 


‘on certain allegations in the plaint. 


12. On behalf of the second res- 
pondent Sri C. M. Desai. the learned 
counsel, by way of reply. contended that 
reading the plaint as a whole it would 
be clear that the entire case of the ap- 
pellant had been based on collusion be- 
tween the first and the second respon- 
dents in dispossessing the appellant from 
the suit land. It is further contended that 
in any event, the second respondent 
claims possession of the suit land by vir- 
tue of a tenancy created by the first 
respondent himself. In other words, un- 
less the dispossession by the first res- 
pondent herein has been shown to be 
wrongful, the second respondents pos- 
session would be lawful. and therefore 
the appellant must establish the wrong- 
ful act. if any, committed by the frst 
respondert, in order to succeed even 
as against the second respondent. Put- 
ting it in yet another way the conten- 
tion is that the cause of action, in th; 
facts and circumstances of the case. is 
a joint one and hence the decree in 
appeal is clearly a joint decree in favour 
of both the respondents. Reliance was 
placed in support of this submission on 
a decision of the Supreme Court in Babu 
Sukhram Singh v. Ram Dular Singh 
(AIR 1973 SC 204). 


13. On a careful consideration of 
the matter, I am of the view that the 
contention urged on behalf of the res- 
pondent clearly deserves to be upheld. 
It is clear from the plaint read as a 
whole. that the relief of possession has 
been based substantially on the ground 
that he had been dispossessed by both 
the respondents acting in collusion. It is 
no doubt stated in the plaint as contend- 
ed by Sri Gunijal, that for- the first tims 
the appellant was dispossessed in the 
year 1957-58. of four acres of the suit 
land by the second respondent herein. 
But reading paras 3 and 4 of the plaint 
together and the relief claimed in the 
plaint, it seems to me to be plain that 
the case of the appellant has been that 
both the respondents were more or less 
in the position of joint wrong-doers. 
Once this position is reached, it would 
be further clear that the decres in ap- 
peal is onc jointly in favour of the said 
respondents. In these circumstances giv- 
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ing up of the first respondent, without 
bringing his legal representatives on 
record would leave the decree in favour 
of the first respondent undisturbed. Any 
decree in favour of the appellant, there- 
fore. would lead to a position of passing 
inconsistent decrees in regard to one 
and the same suit. This is clearly not 
countenanced in law. Hence, the appeal 
of the appellant must be held to have 
abated as a whole. Support for this con- 
clusion is clearly to be found in Babu 
Sukhram Singh’s case, AIR 1973 SC 204 
relied on by the surviving respondent. 


14, The facts of Babu Sukhram 
Singh’s case. AIR 1973 SC 204 were as 
follows:— A suit was filed against 39 
defendants jointly for permanent and 
mandatory injunctions in addition to 
some other reliefs. The mandatory in- 
junction sought was in respect of the 
demolition of a construction and the fil- 
ling up of the pits and nalahs on the 
land concerned therein. The trial Court 
had dismissed the suit in its entirety and 
the first appellate Court had partly de- 
creed it against all the defendants. The 
High Court allowed the appeal of the 
defendants in that suit and dismissed the 


suit in toto. An appeal was taken upto, 


the Supreme Court by the plaintiff 
therein. During the pendency of the 
appeal four defendants died and their 
legal representatives were not brought 
on record within the time prescribed. 
The application for setting aside the 
abatement and impleading the legal re- 
presentatives of the deceased respon- 
dents therein also stood dismissed. In 
the circumstances the Court dismissed 
the appeal in the following terms:— 


“Now the question is whether the 
appeal has abated or not. As seen ear- 
lier in the plaint a joint claim is made 
against all the defendants. The first ap- 
pellate Court as mentioned earlier de- 
creed the suit in part against all the 
defendants. The High Court has dismis- 
sed the suit against all the defendants. 
In this Court relief asked for was against 
all the defendants. No separate claim 
was made against any of the defendants. 
Under these ,circumstances, quite clearly 
the appeal has abated as a whole under 
Order XXII. Rule 4 of the C.P.C. The 


appeal is accordingly dismissed, No 
costs.” l 
15. In my view. the principle 


underlying the above observations would 
be equally applicable to the case on 
hand. I therefore. hold that the present 
appeal has abated as a whole, and there- 
fore. is liable to be dismissed. 

16. In the result this appeal fails 
and is dismissed. But having regard to 
all the circumstances in the case, I am 
of opinion that the proper order as to 
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costs should be that the parties should 
bear their own costs thrcughout both 
here and in the Courts below. It is order- 
ed accordingly. 

Appeal dismissed. 
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K. BHIMIAH, J. 
Lawrence Mascarenhas Appellant- 


Plaintiff v. Ignatius Pereira, Respondent- 
Defendant, 


Second Appeal No. 1028 of 1969, D/- 
22-6-1973. against judgment and decree 
of Addl. Civil J., Mangalore S. K.. D- 
9-6-1969. 

Index Note:— (A) Mysore Rent Con- 
trol Act’ (22 of 1961), S. 28 — Right of 
tenant evicted for purpose of demolition 
and erection of new building to cecupy 
tenements in newly erected building — 
Enforcement of — Proper forum. 


Brief Note:-—- (A) Where the right 
claimed is not purely a creature of a ; 
Statute but is a common law right and 
the statute entrusting the special Tribu- 
nal with certain dispute relating to the 
right does not expressly oust the juris- 
diction of the Civil Court wholly and 
the language of the statute does not in 
unmistakable terms make out that the 
right must only be exercised or enforced 
in a manner provided by the statute, 
the jurisdiction of the Civil Court is not 
(Para 10) 

As neither the provisions of S. 27 
nor §. 28 expressly oust the jurisdiction 
of the Civil Court wholly nor in unmis- 
takable terms lay down that the right 
conferred by S, 28 on the tenant evicted 
for purpose of demolition. and recon- 
struction to occupy a tenement in the 
reconstructed building, must be exercis- 
ed or enforced in any manner provided 
in the Act, the jurisdiction of Civil 
Court in relation to that right cannot be 
said to be ousted. Hence. where the 
tenant so evicted filed a suit and appeal 
for the enforcement of the right under 
S. 28 before the Munsif and the Civil 
Judge respectively instead of before the 
Munsif and the District Judge. the suit 
and appeal could not be said to be not 
maintainable. AIR 1959 Mys 145 Refer- 
red. , (Para 10) 


Index Note:— (B) Mysore Rent Con- 
trol Act (22 of 1961). Ss. 27, 28 — Right 
of tenant evicted under Cl. {g) to S. 21 
(1) to accommodation in the reconstruct- 
ed building — Nature of. 

Brief Note:-— (B) Even in cases 
where the tenant against whom the 
order of eviction is passed under Cl, (g) 
of proviso to S. 21 (1) does not surren- 
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der possession but the delivery of pos- 
session has to be taken by resorting to 
execution proceedings, the tenant does 
not forfeit his statutory right under Sec- 
tions 27 and 28 to get accommodation in 
the reconstructed building. ATR 1961 SC 
104, Distinguished. (Para 16) 

Index Note:—- (C) Mysore Rent Con- 
trol Act (22 of 1961), Ss. 27, 28 — Right 
of evicted tenant to accommodation in 
reconstructed building — Not defeated 
due to loss of identity of building or 
due to acquisition by him of alternative 
premises before eviction. 

Brief Note: .(C) Neither 
that the building has lost its identity 
after reconstruction nor the fact that 
the tenant had acquired alternative ac- 
commodation before vacating the pre- 
mises defeats the right of the tenant 
evicted for the purpose of demolition 
and reconstruction to occupy a tenement 
in the reconstructed building. 

(Para 17) 

Index Note:— (D) Mysore Rent Con- 
trol Act (22 of 1961). Ss. 27, 28 —~ Ten- 
ant evicted for purpose of demolition 
and reconstruction is entitled to the area 
and place that was in his occupation be- 
fore eviction. 


Brief Note: (D) The entitlement of 
the tenant evicted for the purpose of 
demolition and reconstruction for accom- 
modation in the reconstructed building 
is in relation to the place and area in 
which his former tenement was situate. 
The landlord has no right to offer to 


the fact 


the tenant any area of his choice. He 
is bound in law to give to such tenant 
the approximate area which was in his 


occupation on which the new building 
has been constructed. (Para 20) 


Cases Referred: Chronological Paras 
AIR 1961 SC 104 = (1961) 1 SCJ 
197, Ramnath v. Ramnath Chittar- 


mal 
AIR 1959 Mys 145. F. M. Subbavya 
v. Venkataramana Subrao Barkur 10 

K. R. Karanth, for Plaintiff: Sri 
B. P. Holla. for Defendant. 

JUDGMENT :— The plaintiff has fil- 
ed this second appeal] against the order 
passed by the Civil Judge. Mangalore. in 
IR, A. No, 22 of 1969 dismissing the 
plaintiffs appeal filed against the judg- 
ment and decree passed by the Munsiff 
at Mangalore in O. S. No. 170 of 1965 
dismissing the plaintiffs suit for decla- 
tation that he is entitled to occupy the 
plaint schedule premises as a tenant on 
fair rent to be fixed by the court and 
for possession of the plaint schedule pre- 
mises marked in red colour in the plaint 
plan. 

2, The plaintiff's case as revealed 
by the plaint, is that he was a ten- 
ant in respect of the premises bearing 
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No, 13-658 TS No. 186/2, 13th Ward, . 
Mangalore Municipality. on a monthly 
rental of Rs. 25/- as per the rent bond 
dated 22-2-1958. The defendant obtained 
transfer of the premises and the lease- 
hold rights under'q sale-deed dated 18-3- 
1963 and filed an application in R-.C.O.P. 
No. 244/63 for eviction against the plain- 
tiff under Section 21 (7) of the Mysore 
Rent Control Act. 1961 (to be herein- 
after referred to as the Act) on the 
ground that the defendant required the 
premises for immediate purpose of de- 
molishing and reconstruction. The appli- 
cation was allowed directing the plaintiff 
to surrender possession of the premises 
for the purpose of demolishing and 
erection of a new building. The plaintiff 
surrendered possession of the premises 
on 8-4-1964. The plaintiff. as required 
under the provisions of Section 27 of 
the Act issued a notice to the defendant 
within the period allowed by law soon 
after the demolition of the building ex- 
pressing his willingness to pay fair rent 


and to occupy the new premises. The 
defendant gave evasive reply to the 
notice. His further contention is that 


the defendant failed to comply with the 
provisions of sub-section (b) of clause 
(2) of Section 28 of the Act by not plac- 
ing the plaintiff in occupation of the new 
building which was erected on the site 
of the old building. This omission on 
the part of the defendant according to 
the plaintiff. is illegal and criminal. 
His case is that he was in the old 
premises door No. 658 having had con- 
tinuously for a period of over 10 years 


a bock-seller’s shop and that he had 
established his trade in this premises 


and had acquired a large number of 
customers. He kept the books and furni- 
ture in his house. This discontinuance 
of the business has caused him great 
hardship. He has also alleged that the 
defendant is negotiating to lease out the 
premises to someone else. Therefore, he 
contends that he was constrained to file 
the suit for declaration that he is en- 
titled to occupy the premises in question 
and for possession of the premises shown 
in the schedule which was erected on 
the site of the old building occupied by 


him as tenant thereof. on a fair rent. 
Hence the suit. 
3. The defendant has filed a 


lengthy written statement. He has dis- 
puted the dimension of the shop which 
was in the occupation of the plaintiff. 
He has asserted that the eviction of the 
plaintiff was not only under Section 21 
(i) but also under Section 21 (h) of the 
said Act. His complaint is that the plain- 
tiff did not surrender the premises even 
after due date and that he got deliverv 
of premises of 14-4-1964 through court 
process, and, therefore, according to him 
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the plaintiff is disentitled to any relief 
` conferred on him by Section 27 of the 
Act. He has also denied his liability to 
intimate the plaintiff within 3 months 
before the date of the completion of the 
new building. He has pleaded that the 
ground floor was occupied by the de- 
fendant himseli and since his son Charles 
contributed funds for the construction 
of the building, he is carrying on busi- 
ness under the name and style “Chapi- 
tal”. He has denied that the plaintiff is 
entitled under any circumstances to ob- 
tain possession of the building on the 
site door No. 658 on the ground floor as 
required under Section 28 of the Act. 
He has admitted: that the plaintiff was 
running a book stall in door No. 658 
which measured 6’-in width in front, 
3’ long and 3’ broad at the back inclu- 
sive of the verandah, He has also aver- 
red that the plaintiff has got alternative 
premises opposite the Maidan and that 
he has been running his business there. 
He has also denied that the premises 
coloured red in the plan was the pre- 
mises occupied by him formerly. 
4, On these pleadings, the trial 
Court framed the following issues for 
decision:— l 


(1) Plaintiff to prove that he is en- 


titled to occupy the schedule premises 
as a tenant. 

(2) Defendent to prove that the 
plaintiff is not entitled to the declaration 
as the premises have lost the identitv. 

(3) To what reliefs. 

An additional issue was also framed as 
under: — £ 

(4) Defendant to prove that this 
court has no jurisdiction to trv the suit. 


5. The learned Munsiff on a con- 
sideration of the material on record, 
held that the plaintiff has got right of 
accommodation in the new building put 
up by the defendant. He rejected. the 
contention of the defendant that the 
plaintiff is not entitled to the benefit of 
the provisions of the Act since the plain- 
tiff had disobeyed the orders of the 
court by not delivering the possession 
on 8-4-1964. There is a clear finding that 
possession of the premises was obtained 
under Section"21 (i) (j) of the Act and 
the rights of the parties are to be deter- 
mined as per the provisions of Sections 
26, 27 and 28 of the. Act and not unde 
any other section of the Act. In this 
view of the matter, the learned Munsiff 
held that the tenant should not be de- 
prived of the benefits under the provi- 
sions of Sections 26, 27 and 28 of the 
Act. Further, the Munsiff held that the 
plaintiff is not disentitled to occupy the 
premises on the ground that the premi- 
ses lost their identity. But curiously 
enough, the learned Munsiff dismissed 


the suit of the plaintiff on the ground 
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that though the defendant was willing 
to accommodate the plaintiff in the up- 
stairs the plaintiff has not asked.for the 
alternative relief and that he is not en- 
titled to occupy the suit schedule pre- 
mises as prayed for by him in the suit. 
The learned Munsiff has characterised 
the claim of the plaintiff’s relief as mis- 
conceived and has found that he is not 
entitled to the said relief under the pro- 
Veni of Sections 26. 27 and 28 of the 
ct. 


6. Aggrieved by the order of dis- 
missal of the suit the plaintiff filed an 
appeal against that order in the court 
of the Civil Judge at Mangalore In . 
the ccurse of his judgment. the learned 
Civil Judge has elaborately reproduced 
the pleadings. but there is hardly any 
discussion of the issues involved in the 
case. However, he has affirmed the find- 
ings of the Munsiff. The learned Civil 
Judge has found that the plaintiff has 
not made out a case entitling him to 
occupy a portion of the building in ques- 
tion in the ground floor and therefore 
opined that the trial Court’s order did 
not call for interference and dismissed 
the appeal filed by the plaintiff without 
costs. 


7. The principal question for de- 
cision is, whether the tenant who has 
been evicted under the proviso (j) to 
sub-section (1) of Section 21 of the Act 
is or is not entitled to occupy the tene- 
ment in the new building after demoli- 
tion and reconstruction. 


8. Mr. Karanth learned Advo- 
eate for the plaintiff. firstly contended 
that the plaintiff has acquired a statu- 
tory right to occupy a portion of the 
new building in the ground floor in view 
of the fact that the decree for evict’on 
against the plaintiff was passed by the 
court cn the ground specified in clause 
(i) of the proviso to sub-section (1) of 
Section 21 of the Act and that after the 
erection of the new building by the de- 
fendant. the plaintiff has complied with 
the requirements of Section 27 of the 
Act by issuing a notice to the landlord 
of his intention to occupy a portion of 
the new building on its completion. 
Nextly. he contended that since the land- 
lord has failed. without reasonable ex- 
cuse to comply with the provisions of 
sub-seczion (1) of Section 28 of the Act 
by placing the tenant in the occupation 
of the building. the plaintiff is entitled 
to get =< decree as prayed for in the suit. 
Thirdly. he contended -that the courts 
below have misconceived the plaintiff’s 
suit and misdirected themselves on the 
auestior, of relief in dismissing the 
plaintiffs suit for the declaration and 
possession. His next contention is that 
the courts below while holding that (sic) 
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both the issues raised in the suit in 
favour of the plaintiff have dismissed 
the suit on the ground tbat the plaintiff 


had not sought for alternative relief for- 


accommodation in the upstairs which 
ground, according to Mr. Karanth is 
neither pleaded nor any issue raised, nor 
is it based upon evidence. Therefore, he 
urged that since both the courts below 
have misconceived the reliefs and mis- 
directed themselves upon questions of 
fact and of law their findings call for 
interference by this court in the exer- 
cise of powers under Section 100 of the 
Code of Civil Procedure. 


9, On the other hand, Mr. Holla 
learned advocate for the defendant, 
firstly contended that the plaintiff is not 
entitled to any relief when he failed to 
deliver possession of the old tenement 
within time, Secondly, he contended 
that as the relief sought for by the plain- 
tiff is not in accordance with the provi- 
sions of Sections 27 and 28 of the Act, 
the courts below have rightly declined 
to grant the relief. Thirdly he contend- 
ed that the plaintiff, according to Sec- 
tion 27 of the Act is required to occupy 
the whole or part which is a complete 
unit, Fourthly, he contended that since 
the identity of the building is lost, the 
tenant is disentitled to any relief. Fifthly, 
as regards the ‘question of maintainabi- 
lity of the suit, Mr. Holla contended 
that neither Section 26 nor Sections 27 
and 28 expressly speak of either an ap- 
plication or the court before which such 
an application is to be filed: The original 
authority to entertain the application is 
the Munsiff and the District Judge is the 
appellate authority and not the Civil 
Judge. Therefore the suit and the 
appeal before the Munsiff and the 
Civil Judge respectively are not main- 
tainable. Hence he urged that this appeal 
should be dismissed with liberty for the 
plaintiff to approach the proper autho- 
rity under the law for the relief. 


10. Taking the last contention- of 
Mr. Holla on the question of maintain- 
ability of the suit before the Civil Court, 
it is no doubt true that the provisions 
of Sections 26, 27 and 28 of the Act are 
silent as to the forum in which the ten- 
ant who was evicted from the premises 
under the provisions of Section 21 {1} (i) 
is entitled to litigate his right to occupy 
the new building on completion. But it is 
well settled that where the right claim- 


ed is not purely a creature of a statute. 


but is a common law right and the sta- 
tute entrusting the special Tribunal with 
certain dispute relating to the right does 
not expressly oust the jurisdiction of the 
Civil Court wholly and the language of 
the statute does not in unmistakable 
terms make out that the right must only 
Ibe exercised or enforced in a manner 
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provided by the statute. the jurisdiction 
of the Civil Court is not barred. It is 
also a general principle of law that 
where there is right there must be re- 
medy “Ubi jus ubi remedium’, In cases 
where the question of the exclusion of 
the Civil Court’s jurisdiction is pleaded, 
the matter has to be considered in the 
light of the words used in the statutory 
provision on which the exclusion is 
rested. No attempt can be made to ab- 
ridge the operation of a statute limiting 
the Civil Courts jurisdiction. 

Neither the provisions of Section 27 
nor the provisions of Section 28 of the 
Act expressly oust the jurisdiction of the 
Civil Court wholly. Further those pro- 
visions do not in unmistakable terms 
lay down that the right must be exer- 
cised or enforced in any manner provid- 
ed by the Act. Mr, Holla placed reliance 
on the decision of this court in M 
Subbayya v. Venkataramana Subrao 
Barkur (AIR 1959 Mys 145) which has 
dealt with the matters connected with 
special Tribunal under. Section 9 of the 
Civil Procedure Code, This decision does 
not assist the defendant’s case in any 
way. On the other hand. it supports the 
case of the plaintiff. It is held therein 
that when a statute creates special rights 
and obligations it may or may not say 
anything about the courts in which such 
rights and obligations are to be litigat- 
ed upon. If it says nothing on subject 
then if the rights created are civil rights 
the ordinary civil courts will have the 
general jurisdiction to try suits relating 
to such rights under Section 9 - of the 
Code of Civil Procedure. unless of 
course the cognizance of such suits by 
ordinary civil courts is either expressly 
or impliedly barred, Therefore. in view 
of the above decision and also the prin- 
ciples governing matters of this type, 
the contenticn of Mr. Holla that the suit 
is not maintainable is devoid of any force 
and it fails. 

11, Before considering the vali- 
dity of the several contentions raised on 
behalf of the parties, it is necessary to 
bear in mind the provisions of the Act 
necessary to decide the issues raised in 
this appeal. Proviso (j) to sub-section (1) 
of Section 21 of the Act rads as under: 

“that the premises are reasonably 
and bona fide required by the landlord 
for the immediate purpose of demolish- 
ing them and such demolition is to be 
made for the purpose of erecting a new 
building in place of the premises sought 
to be demolished,” 

Section 3 (n) of the Act defines the word 
‘premises’ thus :— 

“premises? means 

(i) a building as-defined in cl. a”. 
a word ‘building’ is defined at S. 3 (a) 

usi-— 


| 
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" ‘building’? means any building or 
part of a building or hut other than a 
farm house let or to be let separately 
for residential purpose”. l 


Section 27 reads as under:— 


“Where a decree for eviction has 
been passed by a Court on the ground 
specified in clause (i) of the praviso to 
sub-section (1) of Section 21 and the 
work of demolishing the premises and 
of the erection of a new building has 
been commenced by the landlord the 
tenant may. within six months from the 
date on which he delivered vacant pos- 
session of the premises to the landlord, 
give notice to the landlord of his inten- 
tion to occupy the new building on its 
completion on the following conditions. 
namely:— 

(a) that he shall pay to the landlord 
the fair rent in respect of the building: 

(b) that his occupation of the build- 
ing shall, save as provided in condition 
(a), be on the same terms and ccnditions 
as the terms and conditions which he 
occupied the building immediately _ be- 
fore the eviction.” 


Section 28 of the Act reads as under: 

“28 (1) On receipt of notic2 from 
the tenant under Section 27 the land- 
lord shall not less than three months 
before the date on which the erection 
of the new building is likely to be com- 
pleted, intimate the tenant the date on 
which the said erection shall be com- 
pleted. On the said date, the tenant 
shall be entitled to occupy the building. 

(2) (a) If the tenant fails to occupy 
the building within a period of one 
month from the date on which he is 
entitled to occupy it under sub-section 
(1). the tenant’s right to occupy the said 
building under the said sub-secticn shall 
terminate and the landlord shall be en- 
titled to-recover from the tenant. a sum 
equal to three times the amount of the 


monthly fair rent in respect of the 
- building. 
(b) If the landlord fails without 


reasonable excuse to comply with the 
provisions of sub section (1). or to place 
the tenant ineozcupation of the building 
he shall without prejudice to his liabi- 
lity to place the tenant in vacant pos- 
session of the building on conviction, 
be punished with fine which may extend 
to five hundred rupees.” 


12. It is clear from the provi- 
sions of Section 27 that where a decree 
for eviction has been passed by the court 
on the ground specified in clause (i) of 
the proviso to sub-section (1) of Section 
21,-the tenant gets a statutory right to 
give notice to the landlord of his inten- 
tion to occupy a tenement in the new 
building. Such notice expressing fhe 
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tenant’s intention to occupy the new 
building on its completion shall be given 
within six monihs from the date on 
which the tenant delivered vacant pos- 
session of the premises and erection of 
a new building has been commenced by 
the landlord. The tenant shall pay the 
landlord the fair rent in respect of the 
building. Section 28 requires that on 
receipt of the notice from the tenant 
under Section 27. the landlord shall, not 
less than three months before the date 
on which the erection of the new build- 
ing is likely to be completed, intimate 
the tenant the date on which the said 
erection shall be completed and on 
which date the tenant shall be entitled 
to occupy the building. 


The parties no doubt dispute the 
date on which the plaintiff delivered 
vacant possession of the premises to the 
defendant. The plaintiff asserts that he 
delivered possession on 8-4-1964 where- 
as the defendant asserts that it was deli- 
vered on 14-4-1964. Whatever that may 
be, the fact that the plaintiff issued a 
notice as per Ex. A {1) dated 18-8-1964 
calling upon the defendant to deliver 
possession of the premises in his occu- 
pation as soon as the reconstruction was 
completed is not disputed. Thus it is 
clearly established that the plaintiff has 
satisfied the requirements of Section 27 
in giving the notice to the defendant 
within the. period allowed by the sta- 
tute, But the landlord has failed to com- 
ply with the requirements of the provi- 
sions of Section 28 of the Act. The de- 
fendant in his reply dated 1-10-1964 
marked as A2 has given an evasive reply. 
The building was fit for occupation on 
31-3-1965 but there is no mention of 
this date in Ex. A-2. Thus the defendant 
has failed to comply with the manda- 
tory provisions of Section 28 of the Act. 
Further, it is clear from the common 
order passed in RCOPS Nos, 244/63, 
245/63 and 252/63 on the file of the 
Munsiff of Mangalore, which is marked 
as Ex. A-8 that the petitions for evic- 
tion were allowed on the ground that 
the landlord (defendant) reasonably and 
bona fide required the suit schedule pre- 
mises for the immediate purpose of de- 
molition and, reconstruction and the said 
demolition is to be made for the pur- 
pose of erecting a new building in the 
place of the premises sought to be de- 
molished. The relief was granted to the 
landlord (defendant) under the provi- 
sions of Section 21 (1) proviso {i) of the 
Act, In the course of the order at para 6, 
the learned . Munsiff hes observed as 
follows: —, 


“The petition it may be seen. has 
been filed under Section 21 (D) (i) and 
(h) of the Mysore Rent Control Act, 
1961. But since the ‘petitioner avers that 
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he wants the eviction of the res- 
pondents only for the purpose of demo- 
lition of the existing building and for 
reconstruction, the provisions of law 
that are quoted namely sub-sections (i) 
and (hì) of Section 21 of the Mysore 
Rent Control Act. 1961 may not be quite 
appropriate so far as the facts of the 
case go and this also has been conceded 
by the learned counsel for the peti- 
tioner.” 

The plaintiff was the respondent in 
RCOP No. 244 of 1963. It is clear from 
the above that the request of the land- 
lord (defendant) in that RCOP for the 
relief under Section 21 (i) and (h) that 
the premises were reasonably and bona 
fide required by the landlord (defendant) 
for occupation by himself was not grant- 
ed. Since the relief to the landlord (de- 
fendant) was granted under the provi- 
sions of Section 21 (1). G), the provisions 
of Sections 27 and 28 are clearly attract- 
ed. As already stated above the provi- 
sions of those sections entitle the tenant 
(plaintiff) to occupy the new building pro- 
vided the tenant satisfied the require- 
ments of Section 27 by giving a notice 
to the landlord (defendant) of his inten- 
tion to occupy the tenement in the new 
building. It has already been heid that 
the plaintiff (tenant) has complied with 
the requirement of Section 27 of the 
Act and the defendant-landlord has fail- 
ed to comply with the provisions of Sec- 
tion 28 of the Act. 


13. Surprisingly enough, the de- 
fendant in the course of his objections 
filed in reply to the R. I. A. No. 868 of 
1965 which was filed by the plaintiff for 
the issue of a temporary injunction res- 
training the defendant from leasing out 
the plaint schedule premises to third par- 
ties has stated in para, 4 of the objec- 
tion statement as follows :— 


“The defendant’s replies to the plain- 
tiffs notices contain a correct statement 
of facts. It is denied that the new build- 
ing was completed on 31-3-1965. As a 
matter of fact. the work of the building 
_is still continuing. The ground floor of 
the building has been occupied by the 
defendant and his son even before the 
date of the suit and injunction order. The 
defendant's son has stocked goods ex- 
ceeding Rs. 10,000/- in value and is carry- 
ing on the business on the ground floor.” 


The defendant having got no relief 
of personal occupation of the premises in 
R. C. O. P. No. 244 of 1963. which was 
in the occupation of the plaintiff, has 
committed a blatant violation of the iaw 
in his failure to give notice of the com- 
pletion of the building and allow the 
tenant to occupy the new building. When 
the order, of eviction is passed under the 
provisions of Section 21 (1) (i) of the, Act 


Lawrence Mascarenhas v. Ignatius Pereira (Bhimiah J.) [Prs. 13-14A] Mys. 329 


and when the tenant has complied with 
the provisions of Section 27 of the Act, 
the tenant has acquired a statutory right 


to occupy the area of the building that 


was in his possession before the demoli- 
tion. The landlord who got the order 
of eviction under Section 21 (1) (j) has 


no right to utilise the accommodation in 


the newly erected building for himself 
or rent it out to others before the re- 
quirements of his previous tenants are 
met when ali or anyone of them ex- 
pressed their willingness to occupy the 
building as required by law after it is 
newly erected. The conduct of the land- 
lord (defendant) in the instant case in 
allowing his son to occupy the ground 
floor and in denying the tenant’s (plain- 
tiffs; statutcry right cannot be counten- 
anced by the Courts of law. 


14. The resultant position in law 
is that the plaintiff has acquired the sta- 
tutory right to occupy an area which 
was in his occupation before the demoli- 
tion after the new building is erected by 
the defendant. This is so because the 
definition of premises means a building 
(sic) is defined to include mart of the 
building let or te be let separately for 
residential punposes, 


14-A. Beth the Courts belew have 
rightly upheld the right of the plaintiff 
in this regard but while considering the 
question whether the plaintiff is entitled 
to the suit premise: as tenant. unfortu- 
nately both the Courts below have mis- 
directed themselves and have reached the 
conclusion contrary to law by perverse 


consideration of the evidence and by 
tortious reasoning, The trial Court, 
while considering the question. whether 


the plaintifi is entitled te the suit sche- 
dule mremises as a tenant has observed 
in the course cf its judgmeni in para. 11 
as fcllows i- 


“Though I hold that he is entitled 
for possession, it is not possible for the 
reasons stated above, for this Court to 
hold that he is entitled to occupy the 
suit schedule premises as tenant, and 
since there is ca alternative relief pray- 
ed for by the defendant to give accom- 
modation to him in the „Dew premises 
constructed by the defendant and since 
it is not possible to give him the relief 
he wants in this suit. I hold though the 
plaintiff is entitled to accommodation in 
the new building te i not entitled to 
occupy the suit schedule premises as 
prayed for by him for the reasons al- 
ready stated by me. I hold to this ex- 
tent the plaintiff claiming this particular 
relief has misconceived his remedy and 
has claimed relief to which he is not en- 
titled under the provisions of Sections 26, 
27 or 28 of the Mysore Rent Control 


Act.” 
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The finding of the trial Court is not 
based upon any plea or evidence in the 
suit It is nobody’s case that the defen- 
dant had offered alternative accommoda- 
tion in the upstairs in the suit proceed- 
ings, as the learned Munsiff has stated 
that the advocate for the defendant in 
the course of argument has brought to 
the -notice of the Court that the defen- 
dant is willing to accommodate the plain- 
tiff in the upstairs. ‘The learned Mun- 
siff appears to have taken support for 
this submission from what has been stated 
in Ex. B-1. certified copy of the deposi- 
tion of the defendant in the RCOP. The 
learned Munsiff has wrongly read the 
deposition, Ex, B-1 of the defendant in 
that RCOPs. This is what the defendant 
has stated in the course of his deposi- 
tion: 

“The respondent in RCOP No. 245 of 
1963 is also my tenant. He has executed 
the Badige chit Ex. A-8. I have issued 
notice Ex. A-9. Ex. A-10 is its acknow- 
ledgment, I am prepared to give a room 
to this respondent in the upstairs if he 
vacates the building. (B. N. R. says that 
his client is willing to vacate on the 
above assurance).” | 

It is clear from the above evidence 
given by the defendant that he has de- 
posed before the Court that he was will- 
ing to give accommodation in the up- 
stairs to the respondent in RCOP No. 245 
of 1963. The present plaintiff was the 
respondent in RCOP No. 244 of 1968. 
_ Nowhere in the course of the deposition 

of the defendant, is there any mention 
that he was willing to give accommoda- 
tion to the plaintiff who was respondent 
in RCOP No. 244 of 1963. The learned 
Munsiff is wholly wrong in assuming that 
the defendant had offered alternative ac- 
commodation in the upstairs to the plain- 
tiff. Therefore his finding that the de- 
fendant had offered alternative accom- 
modation in the upstairs to the plaintiff 
is based upon a wrong reading of Ex. B-1. 
The learned Civil Judge has also com- 
mitted the same error and has gone a 
step further that the plaintiff has not 
challenged that order by way of appeal 
or revision. The learned Civil Judge has 
observed in the course of his judgment 
at para 8 as follows :— 


“Defendant-petitioner has stated in 
R. C, O: 244/63 that he cannot give any 
room to the plaintiff respondent except 
in the upstairs and this fact has been 
observed by the trial Court in para 12 
of its judgment that the defendant-neti- 
tioner had offered the alternative accom- 
modation (i.e.; upstairs), 
respondent-plaintiff was aggrieved by the 
said offer and order, he ought to have 
challenged his said order by way of ap- 
peal or revision but he has not done so. 
The plaintiff has mentioned in para III (d) 


In case the 
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of his plaint that the defendant had of- 
fered to give alternative accommodation 
to him in the new premises erected by 
him as per the observation in the order 
dated 24-3-1964 in R. C. O. 244/63. In 
that case, plaintiff has not claimed the 
said alternative accommodation by way 
of relief,” 


These observations are wholly wrong 
and not based upon a proper reading of 
Ex. B-1 and Ex. A-8 as already pointed 
out above. As one could read, the alter- 
native accommodation as understood by 
the defendant (sic) and as stated in para- 
praph III (d) of his plaint cannot be al- 
ternative accommodation in the upstairs. 
As already pointed out, there is no such 
evidence given by the defendant with 
reference to the plaintiff in the R.C. O. P. 
proceedings. The alternative accommo- 
dation, according to the pleintiff is the 
one that would be available to him in 
the area which was in his occupation 
after the new premises was erected by 
the defendant. Thus both the Courts 
below have on assumptions and surmises 
negatived the relief asked for by the 
plaintiff on. the ground that it was not 
pleaded or proved by the defendant. 
Therefore, the finding of the- learned 
Civil Judge affirming the finding of the 
trial Court on this point is vitiated. 
Therefore, the judgment and decree of 
the Civil Judge calls for interference. 


The next question for. decision 
is whether the plaintiff is entitled 
to the relief which he has sought for in 
the plaint. The plaintiff's prayer in the 
plaint is for a declaration that he is en- 
titled to occupy the plaint schedule pre- 
mises coloured . read in the plaint plan 
which measures 10’ 44%%9’ 9” in the 
ground floor of the newly constructed ~ 
premises, The defendant has disputed 
this and stated in para 13 of his written 
statement that the plaintiff had occupied 
a portion of the building which was a 
pent-roof of the main building, 6 ft, in 
breadth in front 3 ft. long and 3ft. broad 
at the back including the verandha. Thus 
the defendant has disputed even the area 
which was occupied by the plaintiff be- 
fore the building was demolished. The 
area of the building to which the plain- 
tiff is entitled will be presently consi- 
dered. Before that it is necessary to 
consider the contentions of Mr. Holla 
that the plaintiff is totally disentitled to 
get any relief in the suit. 


15. Mr. Holla, learned advocate 
for the defendant, argued that the plain- 
tiff is disentitled to get the relief sought 
for in ‘the plaint on three grounds. 
Firstly, he contended that the plaintiff 
did not vacate the premises as directed 
by the Court in the evicticn ordered 
marked Ex. A-8 within 15 days. He 
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urged that the defendant secured posses- 
sion of the building for demolition and 
reconstruction after taking out execution 
proceedings in the RCOPS. Secondly, he 
contended that in the new building erect- 
ed by the defendant there is no tene- 
ment comprising ofthe area that was in 
the occupation of the plaintiff. as there 
is one hall constructed in the ground 
floor and as the identity of the old build- 
ing is lost the plaintiff has no right to 
seek for the occupation of any portion in 
the newly constructed . building. He 
urged that the defendant was willing to 


accommodate the plaintiff in one of the. 


rooms in the upstairs and that the plain- 
tiff is unwilling to occupy that room. 
Thirdly, he contended that after the 
plaintiff vacated the building, he has 
secured accommodation elsewhere and 
has been running his business in that 
premises. As such, in view of his secur- 
ing alternative accommodation, he is not 
entitled to occupy any portion of the 
building newly erected by the defen- 
dant. These contentions, in my opinion, 
are devoid of all force. : 


16. While meeting the first con- 
tention of Mr. Holla. Mr, Karanth invit- 
ed my attention to the specific prevision 
in relation to the recovery of possession in 
cases where the order of eviction has 
been passed under the provisions of Sec- 
tion 21(1)G) for carrying out repairs 
which cannot be carried out without the 
premises being vacated. Section 24 lays 
down. 

94 (1) The Court shall when pass- 
ing a decree on the ground specified in 
clause (i) of the proviso to sub-sec- 
tion (1) of Section 21, ascertain from the 
tenant whether he elects to be placed in 


occupation of the premises or part thereof: 


from which he is to be evicted and. if 
the tenant so elects, shall record the fact 
of the election in the decree and specify 
in the decree the date on or before 
which he shall deliver possession so as 
to enable the landlord to commence the 
work of repairs.” 


It is clear from the above that Sec. 24 
provides for a day to be specified in the 
decree on or before which the tenant 
shall deliver possession so as to enable 
the landlord to commence work of re- 
pairs. If the tenant fails to comply with 
the direction in the order of eviction 
passed under Section 24. the section does 
not say that the tenant forfeits his right 
of re-entry. When that is the position 
of law with regard to the tenant’s right 
of re-entry. it-ecan hardly be said that 
the order of eviction passed by the Court 
on the ground specified in clause (i) of 
the proviso to sub-section (1) of Sec 21 
takes away the tenant’s right to occupy 
the new building. 
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It is significant to note that neither 
in Section 21 (1) (j) nor in Section 26 the 
Court is empowered to specify a date in 
the decree for eviction passed by it. The 
direction in the order of eviction mark- 
ed at Ex. A-8 to the tenant to deliver 
possession within 15- days has no legal 
force. Even in cases where the eviction 
order is executed and dèlivery of posses- 
sion is. teken on the ground specified in 
clause {j) of the proviso to sub-section (1) 
of Section 21 by resorting te execution 
proceedings, the statutory right of the 
tenant under Sections 27 and 28 of the 
Act does not come to an end. The deci- 
sion in (1961) 1 SCJ 197 (AIR 1961 SC 
164), (Ramnath v, Ram Nath Chittarmal!) 
relied upon by Mr. Holla does not bear 
on the facts of this case, as in that case 
there was a compromise decree and the 
terms of the decree were clear that both 
the parties agreed to those terms with 
regard to the delivery of possession on 

a particular date and the defendants fail- 
ed to comply with the terms of the con- 
tract and therefore it was held that they 
were disentitled to the benefit under Sec- 
tion 15 (3) of the Delhi and Aimer Rent 
Controi Act. Therefore. the first con- 
tention of Mr. Holla has no merit. 


17. Now turning to the second 
contention of Mr. Holla that the premises 
has lost its identity and therefore the 
plaintiff is not entitled to accommoda- 
tion in the newly constructed premises. 
has no substance. It is not uncommon 
that every building that is reconstructed 
is bound to lose its identity and this 
cannot 2e made a ground to defeat the 
right of the tenant conferred on him by 
the provisions of Sections 27 and 28 of 
the Act. The law precludes the land- 
lord (defendant) from raising such a con- 
tention to defeat the right of the tenant 
under the Act. 


18. Now taking the last conten- 
tion of Mr. Holla that the plaintiff has 
secured an alternative accommodation 
before the vacation of the premises in 
occupation and demolition of the build- 
ing tc run his business it is no ground 
to deny him the right to re-occupy the 
area that was in his possession in the 
newly constructed building. Wher the 
plaintiff was running a business cf sell- 
ing newspapers fer his livelihood it is 
too much to expect of the plaintiff to 
close down his business. until the defen- 
dant constructed the new building and re- 
occupy. the premises and run the busi- 
ness there. Human nature being what 
it is. no businessman is expected to close 
down his business and keep waiting tc 
occupy the premises in the new buildinsg- 
If the plaintiff even after re-~occupying 
the premises in the new buiiding to which 
he is entitled under the law. continues tc 
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have the same business running in an~ 
other premises. then it is open to the 
defendant in a separate proceeding to 
contend that the plaintiff has got alter- 
native accommodation and that he should 
be evicted from the premises in his oc~ 
cupation after the defendant complied 
with the provisions of Sections 27 and 28 
of the Act. Before complying with the 
provisions of Section 28, such a conten- 
tion on the part of the plaintiff is un- 
tenable in law. Therefore, this conten- 
tion also fails. 


19. Now the substantial question 
for decision is whether the plaintiff is 
entitled to get the area shown in plaint 
plan or he is entitled to get only 6’ X 3’ 
as contended by the defendant. The 
plaintiff in the course of his evidence as 
P. W. 1 has stated that the dimensions 
of his shop were: front 10’ side 8’ and 
back side 12’. He had kept 5 shelves 
electric fittings and cash counter in that 
shop and had stocked approximately 1500 
books which were worth about Rs. 5,000 
to 6,000/-. In the course of cross-exa- 
mination, it has been elicited that the 
shelves were about 4’X5’ and 9” in 
breadth. He was not able to give dimen~ 
sions of each shelf The counter was 
4’ X 3’ and there was space in the mid- 
dle but the exact area the plaintiff was 
not able to give. He has stated that he 
had no records to show that he had 
1.500/- books. Barring this, no answer 
has been elicited to challenge his evi- 
dence about the dimension of the shop 
which was 10’ 44” 8’ on the side and 12’ on 
the back side. It is also elicited in the 
course of cross-examination that the 
plaintiff has asked for 100 square feet in 
the same place where his shop was for- 
merly situated. 


The defendant has not offered him- 
self for examination but has got his son 
examined as D. W, 1. He has stated that 
the plaintiff was given a space of 6’ 
breath, front 3’ length at the back and 3’ 
in width. He has further stated that the 
space occupied by the former skop of 
the plaintiff has been left open while 
putting up the new building. In the 
course of cross#-examination, he has stated 
thet he did not know whether there were 
five shelves in that shop and how many 
books he had kept there. In the course 
of the written statement, the defendant 
has not stated anywhere that the area 
in the occupation of the plaintiff is kept 
open in the new building. His son 
D. W. 1 has introduced a new theory that 
the area in the cccupation of the plain- 
tiff has been left open while putting up 
the new building. This appears to be a 
patent lie. Since the plaintiff's evidence 
that he was in occupation of 8’« 8x12’ 
with five shelves and 1500 books worth 


Rs. 5,000 to 6,000 has remained unchal- 
lenged and the evidence of the defen~ 
dant’s witness D. W. 1 that the area in 
the occupation of the plaintiff has been 
kept open is held to be untrue, it must 
be held that the plaintiff is entitled to 
get approximately an area of 10’ x 10’ 
in the newly constructed premises. What 
has been shown in the plaint plan is 10’ 
44X9 9” which approximately com- 
pares with the area occupied by him be- 
fore the demolition of the building. It 
must therefore be held that he is entitled 
a fet a portion measuring 10’ 44” xg 


l 20. The next question for deter- 
mination is whether the defendant has a 
right to give any portion of the newly 
constructed building to the plaintiff in 
the upstairs, Mr. Holla strenuously con- 
tended that such a choice is open to the 
defendant under the law, but he is unable 
to point out any provision of the Act 
which gives the defendant-landlord any 
such right. One must remember that be- 
fore the demolition of the building in 
question, there was no upstairs. The 
plaintiff was occupying a portion deter- 
mined above in the ground floor. It must 
therefore logically follow that he is en- 
titled to that area carved out in the 
ground floor and not anywhere else. The 
entitlement of the plaintiff for the ac- 
commodation is in relation to the place 
and the area in which his former tene- 
ment was situate, The defendant, in my 
opinion, has no right to offer to the plain- 
tiff any area of his choice, He is bound 
in law to give the plaintiff the approxi- 
mate area which was in his occupation 
on which the new building has been con- 
structed. Therefore, I hold that the . 
plaintiff is entitled to the relief of de- 
claration that he is entitled to get the 
plaint schedule premises as tenant 
thereof on a fair rent to be fixed by the 
Court and for possession of the plaint 
schedule premises which has been colour- 
ed red in the plaint plan. 


21. For the reasons stated above, 
the judgment and decree of both the 
Courts below are hereby set aside and 
the plaintiffs suit is decreed as prayed 
for. The appeal is allowed with costs 
throughout. 


Appeal allowed. 
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AIR 1973 MYSORE 333 (V 60 C 106) 
B. VENKATASWAMI AND E. S. VEN- 
KATARAMIAH JJ. 


The State of Mysore and others, Ap- 
pellants v. Tarachand Venkatachand 
Shaha and others, Respondents. . 

First Appeal No. 79 of 1970, Dj/- 
31-5-1973, against judgment and decree 
of Civil J.. Bagalkot, D/- 31-1-1970. 


Index Note :-— (A) Contract Act, Sec- 
tion 70 — Agreement void for non-com- 
pliance with Article 299 (1) of the Con- 
stitution — Person deriving benefit under 
the agreement — Is liable to make com- 
pensation for the benefit he has derived 
— (X-Ref:— Constitution of India, Arti- 
cle 299 (1)). 

Brief Note :— (A) Where all the con- 
ditions of Section 70 are satisfied, the 
person who has received benefit under 
an agreement would be liable to return 
that benefit even though the agreement 
is void for non-compliance with Art, 299 
(1) of the Constitution. AIR 1962 SC 779 
and AIR 1968 SC 1218, Rel. on. 

(Paras 6. 8) 

Index Note :— (B) Contract Act, Sec- 
tion 70 — Person standing as surety an 
not deriving any benefit under the tran- 
saction — Claim against such person 
under Section 70, not maintainable. 


Brief Note:— (B) The expression 
‘benefit? under Section 70 should be 
understood as referring to a benefit 
directly derived by the person against 
whom the claim is made. Hence the case 
of a person who is merely a surety and 
has not derived anv benefit under the 


transaction would not come within the 
scope of Section 70. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1218 = (1968) 3 SCR 
214, Mulamchand v. State of 
Madhya Pradesh 5,7 


AIR 1962 SC 779 = (1962) Supp 
(1) SCR 876, State of West Ben- 
gal v. K. B. Mondal & Sons Ser 


N. Venkatachala, IIT Addl. Govt. Ad- 
yocate, for Appellants; T. J. Chouta, for 
Respondents Nos. 1 to 14. 


VENKATARAMIAH, J.:— This ap- 
peal is filed against the decree passed in 
Special Suit No. 14 of 1967 on the file of 
the Civil Judge. Bagalkot. The said suit 
was originally instituted as Original Suit 
No. 17 of 1966 on the file of the Civil 
Judge, Bijapur and it came to be trans- 
ferred to the file of the Civil Judge, 
Bagalkot. The suit was instituted on 
10-6-1966. 


2. The suit was instituted by the 
State of Mysore. the Director of Agri- 
culture and the Cotton Superintendent, 
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Bijapur for recovery of a sum of Rupees 
15,000/- together with interest thereon 
jointly and severally from defendants 1 
to 14. The case of the plaintiffs was that 
defendant 1 borrowed a sum of Rupees 
20,000/- from the Cotton Superintendent, 
Dharwar. in the year 1951 on two dates. 
On 7-7-1951 he borrowed a sum of Rupees 
5,000/- and on 20-7-1951 he borrowed the 
remaining sum of Rs, 15,000/-. In lieu 
thereof he executed a bond on 19-9-1951 
Exhibit P-2 in favour of the Cotton 
Superintendent undertaking to repay the 
sum of Rs. 20,000/- borrowed by him as 
mentioned earlier. along with interest at 
7 per cent per annum. That on 22-4- 
1952 defendant 1 repaid a sum of Rupees 
5,000/- and executed another bond on 
2-8-1952. Exhibit P-1 in favour of the 
Cotton Superintendent acknowledging the 
outstanding liability under the bond 
dated 19-9-1951 and undertaking to re- 
pay the same before 31-10-1952. On that 
occasion he offered defendant 2 and one 
Vittalchand Talati as sureties for the re- 
payment of the said amount. It is stated 
that Vittalehand Talati died before the 
institution of the suit leaving behind him 


-defendants 3 to 14 as his legal represen~ 


tatives. The above mentioned sureties 
were alleged to have agreed to become 
the sureties for the due payment of the 
amount payable by defendant. It appears 
that the plaintiffs resorted to certain pro~ 
ceedings under the Land Revenue Cods 
for recovery of the amount due by de- 
fendant 1 under the above transaction on 
his committing default in payment of the 
same, It is not disputed that those pro- 
ceedings became infructuous and the 
plaintiffs were not able to recover any 
amount from defendant 1 in those pro- 
ceedings. Thereupon the plaintiffs in- 
stituted the above suit for recovery of 
the outstanding principal amount of 
Rs. 15,000/- and the interest thereon from 
defendants. 


3. The principal contention urged 
by the defendants in the written state- 
ment was that the agreement entered into 
by them was mot in conformity with 
Article 299 (1) of the Constitution of 
India and, therefore, the plaintiffs were 
not entitled to recover any amount there- 
under. The fact that defendant 1 re- 
ceived the sum of Bs. 15,000/- under tne 
transaction relied on by the plaintiffs and 
evidenced by Exhibits P-1 and P-2 was 
however not disputed. The trial Court 
was of the opinion that the suit was 
liable to be dismissed as the provisions 
of Article 299 (1) of the Constitution had 
not been complied with. It accordingly 
dismissed the suit. Aggrieved by ithe 
decree passed by the Court below. the 
plaintiffs have filed this appeal. 


4. Sri N. Venkatachala, the learn- 


ed Addl. Government Advocate. tontend- 
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ed that although there had not been com- 
pliance with Article 299 (1) of the Con- 
stitution in this case, the suit should have 
been decreed by the Court below at least 
against defendant 1 who has received the 
benefit under the transaction on the basis 
of Section 70 of the Indian Contract Act 
(hereinafter referred to as the Act). Sec- 
tion 70 of the Act reads as follows: 

“Where a person lawfully does any- 
thing for another person, or delivers any- 
thing to him, not intending to de so 
gratuitously and such other person en- 
joys the benefit thereof, the latter is 
bound to make compensation to the for- 
mer in respect oz, or do to restore, the 
thing so done or delivered.” 


5. Reliance was placed by Sri 
Venkatachala on the decision of the 
Supreme Court in State of West Bengal 
v. B. K. Monda] & Sons, AIR 1962 SC 
779 and Mulamchand v, State of Madhya 
Pradesh, AIR 1958 SC 1218. Sri T. J, 
Chouta, the learned counsel for the res- 
pondents contended that since the claim 
of the plaintiff was not based on Sec. 70 
of the Act in the Court below, they 
should be permitted to urge the said plea 
in this Court. As we find that all the 
relevant facts necessary to give a deci- 
sion on the aforesaid question are either 
admitted or proved, we feel that no pre- 
judice would be caused to the defendants 
if we allow the plaintiffs to raise the said 
plea even though it may be for the first 
time at the time of arguments in this 
appeal, We therefore, allow the above 
plea to be raised in this appeal. 


G It is not disputed that defen- 
dant 1 received a sum of Rs. 20,000/- in 
the year 1951 and out of that only a sum 
of Rs. 5,000/~ has been repaid. It follows 
that a sum of Rs. 15,006/- advanced by 
or on behalf of the plaintiff to defen- 
dant 1 is still outstanding. It is not the 
case and cannot be the case of the de- 
fendants that the plaintiffs advanced the 
above amount gratuitously, It cannot 
also be denied that defendant 1 had the 
benefit of the said sum, In the circum- 
stances, we are Satisfied that all the 
three necessary ingredients which have 
got to be established to make out a zase 
under Section 70 of the Act are either 
proved or admitted in this case. 


7. It is no doubt true that the 
court below has held that Article 299 (1) 
of the Constitution has not been com- 
plied with in this case and that aspect 
of the case has not been canvassed by 
the plaintifis before us. The question 
however is whether such non-compliance 
would make the claim of the plaintiffs 
untenable. In AIR 1962 SC 779; the Sup- 
reme Court while dealing with a case 
in which Section 175 of the Government 
of India Act. 1935 which was similar to 
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follows:— 


A. I. R. 


Art, 299 of the Constitution of India 
arose for consideration observed. as 


_ “It is well known that in the func- 
toning of the vast organisation repre- 
sented ky a modern State Government 
officers have invariably to enter intg a 
variety of contracts which are often of 
a petty nature, Sometimes they may 
have to act in emergency, and on many 
occasions. in the pursuit of! the welfare 
policy of the State Government Officers 
may have to enter into contract orally 
or through correspondence without 
strictly complying with the provisions 
of Section 175 (3) of the Act. If in all 
these cases what is done in pursuance 
of the contracts if for the benefit of the 
Government and for their use and enjoy- 
ment and is otherwise legitimate and 
proper Section 70 would, step in. and 
support 2 claim for compensation made 
by the contracting parties notwithstand- 
ing the zact that the contracts had not 
been made as required by Section 175 
(3). If it was held that Section 70 was 
inapplicable in regard to such dealings 
by Government officers it would lead to 
extremely unreasonable consequences 
and may even hamper, if not wholly, 
bring to a standstill the efficient work- 
ing of the Government from day-to-day. 
We are referring to this aspect of the 


matter not with a view. to detract from 


the binding character of the provisions 
of Section 175 (3) of the Act but to point 
out that like ordinary citizens even the 
State Government is subject to the pro- 
visions of Section 70, and if it has ac- 
cepted the things delivered to it or en- 
joyed the work done for it, such accept- 
ance and anjoyment would afford a valid 
basis for claims of compensation against 
it. Claims based on a contract validly 
made under Section 175 (3) must. there- 
fore, be distinguished from claims for 
compensation made under Section 70 and 
if that distinction is borne in mind there 
would be no difficulty in rejecting the 
argument that Section 70 treats as valid 


.the contravention of Section 175 (3) of 


the Act. In a sense it may be said that 
Section 70 should be read as. supple- 
menting the provisions of Section 175 (3) 
of the Act.” 

The above view has been reiterated by 
the Supreme Court in AIR 1968 SC 1218 
as follows:-— 


"The principle is that the provisions 
of Section 175 (3) of the Government 
of India Act. 19385, or the corresponding 
provisions of Article 299 (1) of. the Con- 
stitution of India are mandatory in 
character and the contravention of these 
provisions nullifies the contracts and 


makes them void. There is no question ` 


of estoppel or ratification in such a case, 
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The reason is that che provisions of 5Sec- 
tion 175 (3) of the Government of India 
Act and the corresponding provisions of 
Article 299 (1) of the Constitution have 
not been enacted for the sake of mere 
form but they have been enacted for 
safeguarding the Government against un- 
authorised contracts. The provisions are 
embodied in Section 175 (3) of the Gov- 
ernment of India Act and Article 299 (1) 
of the Constitution on the ground of 
public policy—on the ground of the pro- 
tection of general public and these for- 
malities cannot be waived or dispensed 
Weeren But if money is deposited 
and goods are supplied or if services are 
rendered in terms of the void contract, 
the provisions of Section 70 of the Indian 
Contract Act may be applicable. In other 
words if the conditions imposed by Sec- 
tion 70 of the Incian Contract Act are 
satisfed when the provisions of that 
section can be invoked by the aggrieved 
party to the void contract......... id 


The ‘void contract’ referred to in the 
above case is one which has been enter- 
ed into without duly complying with the 
provisions of Article 299 (1) of the Con- 
stitution or Secticn 175 (3) of the Gov- 
ernment of India Act, 1935. 

8. In both the above decisions of 
the Supreme Court, it was held that the 
Covernment would be liable to pay the 
amount to the party who had entered 
into a contract with the Government, by 
'way of compensation to the work done 
by him or the goods supplied by him 
to the Government even though the 
agreement in question was not in accord- 
ance with Section 175 (3) or Article 299. 
If that is so. the position of defendant 1 
who has received a benefit under such 
an agreement cannot be different. He 
is equally liable zo return the benefit he 
has received under the agreement. 
Hence we are of the opinion that the 
dismissal] of the suit as against defen- 
dant 1 by the ccurt below is unsustain- 
able. 

9. The position of the other de- 
fendants is however different from that 
of defendant 1. As already mentioned, 
defendant 2 is a surety and defendants 3 
to 14 are the legal representatives of 
the other surety. It is not the case of the 
plaintiffs that defendant 2 and the other 
surety Vittalchand Talati had derived 
any benefit under the transaction. Tne 
expression “benefit” in Section 70 of the 
Act should be understood as referring 
to a benefit directly derived by the per- 
son against whcm the claim is made. 
Since the agreement on the basis of 
which action is taken as against defen- 
dant 2 and the estate of Vittalchand 
Talati in the hends of defendants 3 to 
14 is not an enforceable agreement and 
since their case does not come within 
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the scope of Section 70 of the Act. the 
suit as against them has to be dismissed. 


10. The plaintiffs have claimed a 
sum of Rs. 13,500/- by way of interest 
on the sum of Rs, 15,000/- in respect of 
the period anterior to the institution of 
the suit. The said claim is made on the 
basis of the agreement. As it has been 
held that the agreement in question is 
unenforceable, the claim for past inte- 
rest on the above basis is unsustainable. 


ii. In the result, the judgment 
and decree of the court below are set 
aside. We hereby make a decree against 
deferdant 1 only for a sum of Rupees 
15,000/- with current interest at six per 
cent per annum from the date of suit 
till Gate of payment: The suit as against 
the other defendants is dismissed. 


12. As the parties have succeed- 
ed and failed in part, there will be nc 
order as to costs in this appeal. Defen- 
dant 1 shall however pay proportionate 
costs to the plaintiffs in the trial Court 


Order accordingly. 


AIR 1973 MYSORE 335 (V 60 C 107) 
C. EONNIAH AND M. S. NESARGI. Ju. 


M/s. Hanuman Transport Co. Pvi. 
Ltd.. Udipi, Appellant v. M/s. Ruby Ge 
neral Insurance Co. Ltd. and other: 
Respondents. 

l Misc, First Appeals Nos, 678 to 681 
with cross-objections, 682 to 684 of 1977, 
D/- 19-2-1973. 

Index Note:— (A) Motor Vehicles 
Act (1939), S. 96 — Liability of insurer 
— Insurer is liable to pay compemsatioa 
even if accident occurs when bus is ply- 
ing on road not covered by route mer- 
tioned in permit. 


Brief Note: (A) Plying a stage 
carriage on a road not covered by tre 
route mentioned in the permit amoun:s 
only to a breach of condition of the per- 
mit and does not affect the purpose for 
which the stage permit was granted, Tke 
breach does not automatically invalida-ze 
te permit and make it ineffective .n 
aw. 

Therefore, where under a term in a 
policy of insurance it was required that 
the bus was to ply undr a stage caril- 
age permit granted under the M. V. Act 
and there was no term about violatiig 
conditions of the permit the insurer is 
liable to pay compensation even thouzh 
there is qa breach, (Paras 9. `0) 

Index Note:— (B) Motor Vehicles 
Act (1939), S. 110-D — Cross-objecticns 
in appeals under section are not ma n- 
tainable — (X-Ref:— C. P. C.. © 41, 
R. 22) — 1973 Cri LJ 1682 (Mivs). Follow- 
ed. (Para i2) 
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Cases Referred: Chronological. Paras 
1973 Cri LJ 1682 = M. F. A. No. 165 
of 1971 (Mys), A. Rahiman v. M. 
Wabber 2 12 

T. S. Pai, for Appellant in all Ap- 
peals; M. L. Dayanandakumar (for No. 1) 
and P. Ganapathy Bhat (for Nos. 2 to 7), 
for Respondents in all Appeals. 

NESARGI, J.:— All these appeals 
are filed by the owner of a stage carri- 
age bearing registration No. MYX 6990 
against the award passed by the Motor 
Accidents Claims Tribunal and District 
Judge, South Kanara, Mangalore hold- 
ing that the owner is liable to pay com- 
pensation to the respective claimants as 
directed in the said award. 

2. Stage carriage bearing regis- 
tration No. MYX 6990 was granted a 
stage carriage permit as per the provi- 
sions of the Motor Vehicles Act. 1939, 
(to be hereinafter referred to as the 
Act). That permit is available on record 
at Ex. R-3. As per the terms of this per- 
mit. the vehicle was to ply, according to 
the timings mentioned in the permit 
from Udipi to Hoode and back viz. San- 
thekatte and Kemmannu. from Udipi to 
Innanje and back. and from Udiri_ to 
Alevoor and back. The permit was to ex- 
pire on 11-12-1970. The case of the claim- 
ants was that there was a marriage in 
Kemmannu and. therefore. one Nicholas 
Bardoza hired this bus and the marriage 
party consisting of about 50 persons left 
` Pillarkhan for Kemmannu in the morn- 
ing of 27-2-1968. After attending the 
marriage, the party proceeded back in 
the same bus from Kemmannu to Pillar- 
khan, After the bus deviated at Shan- 
karapura from its route sanctioned in 
the permit Ex. R-3. towards Pillarkhan 
it met with an accident because the 
driver of the bus was at that time driv- 
ing it rashly and negligently. Three per- 
sons expired and some persons sustained 
injuries. 

3. Many claim petitions by the 
injured and the persons entitled to com- 
pensation in view of the death of three 
persons, were filed under Section 110-A 
nf the Act, The owner and the insurer 
contended that the bus was not driven 
rashly and negligently. The owner- 
appellant also “Gontended that as it had 
been insured with one of the resvon- 
dents-insurer, the insurer was in anv 
view of the matter. liable to pay com- 
pensation to the extent the. law made 


him liable. The insurer contended that. 


the bus was plying in the part of the 
route as a contract carriage contrary to 
the stage carriage permit granted to the 
owner, and therefore, the insurer was 
not liable to pay compensation to any 
extent. 

4, Sri Tukaram S. Pai. the learn- 
ed Advocate appearing on behalf of the 


é 


A.I. R. 


appellant owner in all these appeals, 
put forward only one contention before 
us. He did not contend in regard to the 
issue whether the driver of the bus was 
driving the bus rashly and negligently 
and the issue dealing with quantum of 
compensation. His contention is that the 
Tribunal below was wrong in not making 
the insurer liable at least to the extent 
of Rs. 20,000 on the whole, subject to a 
maximum of Rs, 4,000/- in regard to 
each claim as provided in law. He point- 
ed out that the evidence on record was 
not sufficient to warrant the conclusion 
of the Tribunal that at that point of 
time the bus was being plied as a con- 
tract carriage. 


5. P.Ws. 1. 5, 12 and 18 are the 
witnesses who have sworn to this aspect 
of the matter. Ex. R-2 is a counter-foil 
of a ticket issued in regard tc 55 pas- 
sengers. P.Ws. 1. 5. 12 and 13 have sworn 
that this bus transported the marriage 
party from Pillarkhan to Kemmannu in 
the morning of that day and was trans- 
porting the same party from Kemmannu 
to Pillarkhan in the evening and during 
that period it met with an accident. 
They have further on sworn that 50 to 
60 persons left Pillarkhan at the time 
and one Nicholas Barboza the uncle of 
the bride had hired the bus for trans- 
porting the marriage party from Pillar- 
khan to Kemmannu and back. The learn- 
ed member of the Tribunal has in this 
connection found that Nicholas Barboza, 
who is said to have hired the bus or 
taken the bus on contract for this pur- 
pose. has not been examined and it is 
not made known whether the one Nicho- 
las Barboza. who died in the accident, 
was the very same person who is said 
to have hired the bus for that purpose. 
In view cf this finding it is abundantly, 
clear that it has not been established 
before the Tribunal as to who that 
Nicholas Barboza, who is said to have 
hired the bus was. All these witnesses 
viz. P.W's. 1. 5. 12 and 13 have sworn 
that thev were not present when Nicho- 
las Barboza hired the bus for any parti- 
cular amount in order.to transport the 
marriage party from Pillarkhan to Kem- 
mannu and back, All that they have 
been able to narrate is that they board- 
ed the bus in Pillarkhan in the morning 
of that day and reached Kemmannu and 


they again boarded the bus in. Kem- 


mannu in the evening of that day and 
proceeded towards Pillarkhan. Therefore, 
the necessary evidence to establish that 
this bus was taken on contract by Nicho- 
las Barboza on payment of a particular 
agreed sum on the whole, is not forth- 
coming in this case. 


As against this material there is the 
trip sheet and the counterfoil of the 
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ticket at Ex. R-2. Ex. R-2 goes to show 
that a single ticket appears to have been 
-issued in regard to 55 persons showing 
that they were travelling from Udipi fo 
Innanje, That does not show that any 
of those persons was travelling from 
Pillarkhan to Kemmannu or back. The 
trio sheet in question also corroborates 
issue of this ticket. 


The Tribunal has observed in this 
connection that these two documents 
appear to have been made up in that 
manner deliberately in order to suppress 
the fact that the vehicle, which was not 
authorised to ply as a contract carriage, 
had plied as. a contract carriage. and to 
make it appear that it plied as a stage 
carriage, We do not.see any material to 
warrant this inference drawn by the 
learned member of the Tribunal. We 
have already shown that the evidence of 
P.Ws. 1. 5. 12 and 13 would only go to 
the extent of showing that a party of 
50 or 60 persons boarded the bus in Pil- 
larkhan to go to Kemmannu in the morn- 
ing and then again proceeded from 
Kemmannu towards Pillarkhan in the 
evening. The mere fact that a single 
ticket appears to have been issued. can- 
not lead to an irresistible conclusion 
that the bus had been hired on contract. 
On the other hand the ticket itself goes 
to show that the fare had been calculat- 
ed at regular rates from Udipi to In- 
nanje in regard to all these 55 passen- 
gers. When there is no material to hold 
that Ex. R-2 and the trip sheet appear 
to have been concocted to make it ap- 
pear that the bus had in fact plied as 
a stage carriage, it cannot be, on the 
basis of the evidence of P.Ws, 1, 5, 12 
and 13, held that the bus had been hir- 
ed on contract by Nicholas Barboza by 
paying a specified agreed sum to trans- 
port the marriage party from Pillarkhan 
to Kemmannu and back. It is to be parti- 
cularly noticed that Kemmannu lies on 
the route mentioned in the permit at 
Ex. R-3. We therefore, do not agree 
with the conclusion of the Tribunal that 
it has been satisfactorily established 
that thé bus was. at the point of time 
in question, plying as a contract carriage. 


6. There is no dispute that the 
bus was plying as a stage carriage be- 
tween various points mentioned in the 
permit as narrated above. Kemmannu is 
one of those points mentioned in the 
permit, Therefore, the presumption that 
on that day also the bus was plying as 
a stage carriage has to be drawn and 
it goes in support of the contention of 
the owner-appellant. l 

7. It was contended that the road 
from Shankarapura to Pillarkhan was 
not on the route sanctioned in the per- 
mit in question and. therefore, the per- 
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mit did not cover the plying of the bus 
on the road from Shankarapura to Pil- 
larkhan and hence, it cannot be held 
that the bus was plying under a stage 
carriage permit when the accident took 
place on the road between Shankarapura 
and Pillarkhan. We are unable to agree 
with this contention. ‘Stage carriage’ is 
defined in Section 2 (29) of the Act. as 
follows: 


* ‘Stage carriage’ means a motor 
vehicle carrying or adapted to carry 
more than six persons excluding the 
driver which carries passengers for hire 
or reward at separate fares paid by or 
for individual passengers, either for the 
whole journey or for stages of the 
journey;” 

‘Permit? is defined in Section 2 (20) of 
the Act as follows: 

“ “Permit? means the document issu- 
ed by the Commission or a State or Re- 
gional Transport Authority authorising 
the use of a transport vehicle as a con- 
tract carriage. or stage.carriage, or au- 
thorising the owner as a private carrier 
or public carrier to use such vehicle. i 

It goes without saying. in view of 
these definitions, that the purpose for 
which a stage carriage permit is grant- 
ed is ta enable a vehicle to ply as a 
stage carriage, Fixing of the route and 
the timings would amount to providing 
restrictions in the manner of plying the 
vehicle as a stage carriage under the 
stage carriage permit. These restrictions 
have clearly nothing to do with the pur- 
pose for which the permit is granted. 
These restrictions would amount 
to conditions of permit, The fact that 
the vehicle was plying on a road which 
was not covered by any of the routes 
specified in the permit would necessarily 
mean that one of the conditions of the 
permit was violated at the time when 
the accident took place. That cannot be 
held to mean that the vehicle was, at 
that point of time. plying on that road 
without a stage carriage permit. 


8. The learned Advocate appear- 
ing on behalf of the insurer vehemently 
urged that as per the terms of the policy 
which is at Ex. R-4, there was a limi- 
tation placed in regard toeuse of the 
vehicle that it should ply only under a 
stage carriage permit within the mean- 
ing of the Act. and in view of the fact 
that the bus had plied beyond the route 
sanctioned to it in the permit in ques- 
tion. it will have to be held that this 
term in the insurance policy had been 
violated at the point of time when the 
accident took place and. hence the in- 
surer was not liable to pay the damages 
or compensation. The limitation found in 
the said term in the policy is as follows: 

“use only under a stage carriage 
permit within the meaning of Motor 
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Vehicles Act, 1939.” 

We have already shown that the 
fact that the bus was, at the relevant 
point of time. plying on a road not 
covered by the route mentioned in the 
permit, amounts only to a breach of con- 
dition of the permit and does not affect 
the purpose for which the stage carri- 
age permit was granted i.e.. to ply this 
vehicle as a stage carriage. It is clearly 
seen that in spite of breach of such a 
condition. the permit remained valid 
and the bus could continue to ply on 
the route mentioned in the permit under 
the same said permit, Breach of a condi- 
tion of the permit did not automatically 
invalidate the permit and make it jin- 
effective in law. The said clause in the 
policy does not specifically lay down 
anything about violating conditions of 
the stage: carriage permit granted under 
‘the Act. All that the term required was 
that the bus was to ply under a stage 
carriage permit granted under the Act. 
Such a term about the breach of the 
conditions of the permit could not have 


been, in the very nature of things, in- 
corporated in the policy because the 
policy was issued on 15-5-1967 while 


the permit in question was granted on 
12-12-1967. It is seen that unless a vehi- 
cle is covered by the necessary insur- 
ance as provided in the Act, no permit 
would be granted to ply a vehicle on a 
public road, Under these circumstances, 
no term in regard to breach of a condi- 
tion such as plying a .stage carriage 
under a valid stage carriage permit, but 
on a route different from the route to 
be sanctioned in the permit can be in- 
corporated in the policy. We. therefore, 
do not find any force im this contention. 


9. In view of the foregoing 
_{reasons, it will have to be held that even 
at the time of the accident on the said 
road which was not covered by. the 
route mentioned in the permit Ex. R-3, 


the vehicle was plying under a valid 
stage carriage permit. 
10 It was nextly argued on be- 


half of the insurer that the purpcse of 
the permit was to enable the vehicle to 
ply aS a Stage carriage only on the 
routes mentioned in the permit Ex. R-3, 
and, therefore. it will have to be held 
that the plying of the vehicle on the 
road from Shankarapura to Pillarkhan 
was for a purpose not allowed by the 
permit Ex. R-3. We have already pointed 
out and held that the purpose for which 
the stage carriage permit was granted 
was to enable the vehicle to ply as a 
stage carriage as per the definition of 
‘stage carriage’ found in Section 2 (29) 
of the ‘Act and the other terms found in 
the permit amount to restrictions in the 
manner of plying the vehicle as a stage 
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carriage and those restricticns. would be 
conditions of permit only and further 
that breach of such conditions would not’ 
affect the. purpose for which the permit 
was granted. Therefore, this contention 
cannot be accepted. 


11. ‘In the light of the discussion 
contained in the preceding paragraphs, 
we hold that the finding of the Tribunal 
that the Insurer is not liable to pay com- 
pensation, is not sustainable. 

2. Cross-objections have been fil- 
ed by the claimants in M.F.A. Nos. 681 
and 682 of 1971. This Court has in 
M. F. A. No. 165 of 1971 (reported in 1973 
Cri LJ 1682) held that. cross-objec- 


.tions in these matters are not maintain- 


able in law. These cross-objections are, 
therefore to be dismissed. 


13. In the result, these appeals 
are partly allowed. We hold that the 
insurer is jointly and severaily liable to 
pay compensation, subject to a total sum 
of Rs. 20,000/- and also subject to a 
maximum of Rs. 4,000/- in regard to 
each of the claims as stipulated by the 
insurer in the policy and mentioned by 
the insurer in his objections statement. 
The remaining reliefs claimed by the 
owner-appellant in all these appeals are 
rejected, The cross-objections filed in 
M. F. As. Nos. 681 and 682 of 1971 are 
also dismissed. 

14, No order as 


all 
these appeals. 


to costs in 


Appeals partly allowed. 
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Smt. Chinnamma and others. Appel- 
lants v. The Devanga Sangha and others, 
Respondents. 


MP Appeal No. 30 of 1968. D/- 1-9- 


. Index Note:— (A) Evidence Act 
(1872), Section 114 — Regularity of Tre- 
gistration proceedings — That a docu- 
ment is registered does not rdise pre- 
sumption that Registrar must have read 
it out to the executant. AIR 1962 SC 
567, Foll. (Para 14) 

Index Note:— (B) Cortract Act 
(1872), Section 16 — Undue influence — 
Gift of unconscionable nature — Burden 
lies upon donee to preve absence of un- 
due influence, 

Brief Note :— (B) Where en old and 
uneducated woman who knew only to 
sign her name and was suffering from 
cancer executed a gift of whole of her 
estate in favour of a society so that she 
had to depend upon the society for her 
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maintenance and .medical treatment till 
she died, held that the transaction of 
gift was of an unconscionable nature and 
came under Section 16 (2) (b). Hence 
the burden to prove that the transaction 
was not induced by undue influence lay 
upon the donee. AIR 1963 SC 1279 and 
AIR 1970 SC 1367, Foll, (Para 17) 


Index Note:— (C) Contract Act 
(1872). Section 16 — Applicability — It 
is not necessary that person in position 
to dominate must himself be benefited. 


Brief Note :— (C) It may be that be- 
cause of the exercise of undue influence 
a third person in whom the person in 
position to dominate is interested derives 
unfair advantage and that the dominat- 
ing person is not personally benefited. 
Section 16 is still attracted. (Para 18) 

Thus where as a result of exercise 
of undue influence by a President and a 
Secretary of a Society. unfair advantage 
is received by the Society and not by 
its office-bearers personally. Section 16 
is attracted. (1888) ILR 10 Ali 535, Rel. 


on, (Para 18) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1367 = 1970 SCD 518, 
Lakshmi Amma v. Talengala 
Narayana Bhatta 17 
AIR 1963 SC 1279 = (1964) 1 SCR 
270, Ladli Parshad v. Karnal 
Distillery Co. 17 


AIR 1962 SC 567 = (1962) 3 SCR 

195, Rani Purnima Debi v. Kumar 

Khagendra Narayan Deb 14 
AIR 1959 SC 443 = (1959) Supp 1 

SCR 426, H. Venkatachala Iyen- 

gar v. Thimmajamma 15 
(1888) ILR 10 All 535, Sital Prasad 


v. Parbhu Lal 18 


N. R. Raghavachar and G. V. Thim- 
mappaiah, for Appellants. S. Rangarej, 
for Respondents. 

JUDGMENT :— The above appeal is 
filed against the decree passed in Ori- 
ginal Suit No. 210 of 1964 on the file of 
the Civil Judge of Bangalore City. The 
said suit was originally instituted on 
11-7-1961 in Original Suit No. 40 of 1961 
on the file of the District Judge. Banga- 
lore, and was later on transferred to the 
file of the learned Civil Judge under the 


provisions of the Mysore Civil Courts 


Act, 1964. 
2. The suit was instituted by the 


Devanga Sangha which is a Society re- 


gistered under the Mysore Societies Re- 
gistration Act 1904 (hereinafter referred 
to as the plaintiff). for a declaration that 
the property described in the schedule 
attached to the plaint belonged to it and 
for possession of the same. A claim for 
damages of Rs. 855.60 till the date of 
suit and for future mesne profits was 
also made in the plaint. The suit pro- 
perty is a house bearing No. 13 and 
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situated in 11th Cross Street. Cubbonpet, 


Bangalore City. and its market value on 
the date of the suit was stated to be 
Rs. 20,000/-. 


3. The plaintiff based its claim to 
the suit property on a registered gift 
deed dated 28-12-1960 said to have been 
executed by one Kenchamma-. Kench- 
amma was the widow of a certain Mud- 
dappa who died on 10-6-1956. Defen- 
dant 1 Chinnamma is the daughter of 
Muddapra by his first wife. After the 
death of Chinnamma’s mother, Mud- 
dappa married Kenchamma. Chinnamma 
defendant 1 was given in marriage to one 
Bommanna and even after her marriage 
defendant 1 continued to live with Mud- 
dappa along with her husband Bommanna. 
Defendant 2 is the son of defendant 1. 
Bommanna the husband of defendant 1 
died in or about the year 1936 when de- 
fendant 2 was only three months old. Even 
after the death of Bommanna, defendants 
1 and 2 continued to be under the care 
and protection of Muddappa till his 
death in 1956. At the time of the death 
of Muddappa. there were two immove- 
able properties standing in his name and 
the suit property was one of them. The 
other property which was also a house, 


‘was sold by Kenchamma and defendants 


1 and 2 under a registered sale deed 
dated 13-8-1959 for a sum of Rs. 13,500/-. 
In one part of the suit property. Ken- 
chamma and defendants 1 and 2 were 
residirg and in another portion they had 
installed power looms which were being 
run by them and the remaining portions 
of the property had been leased out in 
favour of defendants 3 to 6. 


4, It is the case of the plaintiff 
that on the coming into force of the 
Hindu Succession Act on 17-6-1956 Ken- 
chamma who had inherited the suit pro- 
perty from her husband and was hold- 
ing it as a limited owner became the ab- 
solute Owner of the same as well as the 
other property which was situated in 9th 
Cross Street. Cubbonpet, Bangalore City. 
As already stated. the other property 
which was situated in 9th Cross Street, 
Cubbonpet, Bangalore City, was sold on 
13-8-1959 for a sum of Rs. 13,500/- by 
Kenchamma and defendantea.l1 and 2. A 
portion of the consideration received 
under the said sale was utilised to dis- 
charge a mortgage loan which had b-en 
taken from Bangalore City Co-Operative 
Bank Limited and the rest of the morey 
was utilised for improving the suit house 
and for purchasing additional looms and 
for the maintenance of Kenchamma and 
defendants 1 and 2. It is stated in the 
plaint that even though Kenchamma was 
sole owner of the said property, Defen- 
dants 1 and 2 were also shown as the 
vendors under the said sale deed as re- 
quired by the purchasers. With regard 
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to the gift deed under which the plain- 
tiff claims the suit property, the aver- 
ments made in the plaint are that it was 
the desire of Muddappa who was a mèm- 
ber of the Devanga Community and a 
member of the plaintiff to apply a por- 
tion of his assets for the benefit of the 
community through the plaintiff, but he 
died before his wishes in that regard 
could be implemented; that Kenchamma 
who was in full sympathy with those 
wishes of her husband and having been 
called upon by him expressly to give 
effect to his wishes, approached B. G. 
Veeranna, the Secretary of the plaintiff 
who was a good friend of Muddapnpa, and 
informed him that it was her intention 
to make a gift of the suit property to 
the plaintiff and that the plaintiff might 
be requested to accept the same and to 
utilise the suit property for the promo- 
tion of the welfare of the Devanga Com- 
munity; that she was adviced to give a 
formal application in that regard to the 


plaintiff which she accordingly did on 
7-12-1960: that the plaintiff considered 


her request at its meeting held on 11.12.60 
and resolved that the said gift be accept- 
ed and steps might be taken to cbtain a 
formal gift deed executed in favour of 
the plaintiff and to meet the costs thereof 
from out of his funds; that Kenchamma 
on being- communicated about the said 


resolution executed the deed of gift in | 


favour of the President and Secretary of 
the plaintiff as representing the plaintiff 
on 28.12.1960 and the same was register- 
ed in the -office. of the Sub-Registrar, 
Bangalore City on the same day; that 
on completing the gift of the schedule 
property in the above manner, she placed 
in the hands ‘of the Secretary of the 
plaintiff a signed receipt issued by the 
Sub-Registrar authorising the plaintiff to 
take delivery of the document from the 
office of the Sub-Registrar along with 
her application dated 3-1-1961; that she 
also delivered to the plaintiff the Death 


Certificate of her husband and also kha- 


‘tha transfer form duly signed; and that 
` she also got notices issued to the tenants, 
namely, defendants 3 to 6 through her 
Advocate. Sri B. Nagaraj, intimating of 
the transfer of the suit property by way 
of gift to thé plaintiff and. calling upon 
them to attorn to the plaintiff. It is fur- 
ther alleged in the plaint that when Kep- 
chamma was making arrangements to 
make a gift of the suit property to the 
plaintiff defendants 1 and 2 showed re- 
sentment in several ways and made her 


life uncomfortable even though they had. 


no justification for doing so when they 
had no right whatsoever to interfere with 


the properties belonging to Kenchamma 
and: particularly after Kenchamma had 
treated them generously by conferring 
en them large benefits out of her estate 
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to which they had no claim in law; that 
Kenchamma’s health deteriorated and 
She required medical attention; ‘that she 
sought the assistance of the plaintiff in 
preierence to defendants 1 and 2 who 
had become quite ‘inimical towards her 
by that time; that the plaintiff made 
arrangements for her treatment and pro- 
vided for the necessary expenses. an 
that when Kenchamma died on 7-3-1961, 
made arrangements for her funeral and 
obsequial ceremonies; that on 1-2-1961 
defendants 1 and 2 caused a notice to be 
issued through their advocate to the 
plaintiff claiming that they were. the 
owners of the property and that the gift 
deed said to have been taken by the 


.plaintiff was not valid and binding and 


the said notice was replied by the plain- 
tiffs counsel on 18-2-1961 which brought 
forth a rejoinder dated 11-3-1961 from ` 
the advocate for defendants 1 and 2: that 
on 18-2-1961 the counsel for the plaintiff 
issued notices to defendants 3 to 6 call- 
ing upon them to pay the rents to the 
plaintiff with effect from 28-12-1960: and 
that since defendants 1 and 2 whe were 
living in a portion of the suit property 
laid claim to the suit house and question- 
ed _ the validity of the gift deed. the 
plaintiff filed the above suit for decla- 
ration of its title to the suit property and 
for its possession and other reliefs, 


5. Defendants 1 and 2 denied that 
Kenchamma was the sole owner of the 
suit property. They pleaded.that the 
gift deed executed by Kenchamma was 
not true and valid and that in any event 
it was vitiated on account of undue in- 
fluence and fraud. They claimed that 
the other property which stood in the 
name of Muddappa and which. was sold 
on 13-8-1959, belonged to them as well 
and that it was not true to say that they 
joined the said deed as vencors at the 
desire of the vendees even though they 
had no title to it. The allegations that 
Kenchamma was advised to give a formal 
application to the plaintiff; that the 
plaintiff decided to accept the gift of the 
suit property at its meeting held _ on 
11-12-1960; that Kenchamma executed 
the gift deed, and that she gave the re- 
ceipt issued. by the Sub-Registrar along 


_with the Death certificate and the Khata 


transfer form to the plaintiff. were all 
denied by defendants 1 and 2. They fur- 


‘ther pleaded that the President and 


Secretary and other members of the 
plaintiff were very powerful and they 
were in a dominating position and ‘that 
kenchamma who had just then lost her 
husband was mentally weak, bad in 
health and was also ignorant and illite- 
rate. Kenchamma was living with de- 
fendants 1 and 2 till the monta of Nov- 
ember 1960 and that she left the house 
abruptly due to the instigation of the 
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president and the Secretary of the plain- 
tiff and their associates; that due to the 
acute illness she was admitted to the 
Victoria Hospital for treatment for can- 
cer, and that she later on died. Taking 
advantage of the fact that Kenchamma 
was helpless, illiterate and mentally 
weak, the President and the Secretary of 
the plaintiff being influential members of 
the community with the help of their 
friends got up a document purporting to 
be a gift deed and also had taken her 
signature on a number of documents 
which they were trying to utilise against 
defendants 1 and 2. ‘The recitals in the 
gift deed were alleged to be false and 
fraudulent and it was stated that they 
had been incorporated by the president 
and the Secretary of the plaintiff and 
their associates. Defendants 1 and 2 þe- 
ing joint owners of the suit property, 
were not bound by the said gift deed. 
They claimed that they were entitled to 
one-half of the suit property during. the 
lifetime . of Kenchamma and on her 
death, they became full owners of the 


property. In the written statement there- 


fis also a reference to a police complaint 
said to have been given by them ‘against 
the President and the Secretary of the 
plaintiff alleging that defendants 1 and 2 
were being harassed by the members. of 
the plaintiff. The plaintiff filed a reply 
to the above written statement and it is 
unnecessary to set out in detail the con- 
tents of the said reply. It is also un- 
necessary to refer to the contents of the 
written statement filed by the fifth de- 
fendant for the purpose of this appeal. 


6. On the: basis of the above 
pleadings, the Court below framed the 
following issues :— 

.(1) Was Muddappa the 
owner of the suit property ? 

(2) Did his wife Kenchamma inherit 
the same and become the absolute owner 
thereof under the Hindu Succession Act ? 

(3) Did she execute the gift deed 
dated 28th December 1960? > 4 

(4) Was the gift deed executed under 
the circumstances alleged in-para 6 of the 
written statement of defendants 1 and 2? 

(5) Have defendants 1 and 2 a share 
in the suit schedule property ? 

(6) Did Kenchamma put the plaintiff 
in possession of the property as alleged 
by the plaintiff ? 

(7) Were defendants 1 and 2 in pos- 
session of the property ? l 

(8) Is the gift deed null and void and 
unenforceable ? 

(9) Are defendants 1 and 2 entitled 


exclusive 


to the whole of the property after the 


death of Kenchamma? 

(10) Is the plaintiff entitled to obtain 
possession of the properties ? 

(11) Is the valuation of the suit pro- 
perty correct ? 
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On behalf of the plaintiff four witnesses 
were examined and on behalf of defen- 
dants 1 and 2 two witnesses were exa- 
mined. The trial Court by its judgment 
dated 19-3-1968 held that Muddappa was 
the exclusive owner of the suit property 
and that Kenchamma inherited the same 
from him and ‘that she became the ab- 
solute owner thereof on the coming into 
force of the Hindu Succession Act. It 
held that she did execute the gift deed 
dated 28-12-1960 and that it was not ex- 
ecuted in the circumstances pleaded by 
defendants 1 and 2. It negatived the 
case of defendants *1 and 2 that they had 
a share in the suit property and held 
that Kenchamma had put the plaintiff in 
possession of the suit property as alleg- - 
ed in the plaint: Defendants 1 and 2 
were held to be in possession of portion 
of the suit property with leave and 
The gift deed was 
held to be not void. Defendants © and 2 
were held te be not entitled to the suit 
property, and, therefore. the plaintiff was 
entitled to a decree for possession. Ag- 
grived by the judgment and decree of 
the Court below, defendants 1 and 2 have 
filed this appeal. 


7. A few undisputed facts in the 
above case may be stated first. That 
Kenchamma was suffering from cancer 
on the date of the gift deed; that she 
was admitted into Victoria Hospital some- 
time during the month of January 1961 
and that she died of cancer on 7-3-1961, 
are not in dispute. P. W. 3 the clerk of 
the plaintiff has stated in the course of 
his deposition that on the date on which 
Kenchamma executed the gift deed, she 
was suffering from cancer and P. W. 4 

G. Veeranne the Secretary of the 
plaintiff, has stated’ in the course of his 
deposition that he came to know after 
she ‘was admitted to Victoria Hospital 
that she was suffering from cancer and 
that for hospital expenses. the plaintiff - 
had paid some amcunt as she applied for 
such help. In paragraph 11 of the plaint 
it is admitted that Kenchamma required 
medical attention and that the plaintiff 
rendered the necessary assistance at her 
request. It is further stated therein that 
she died on 7-3-1961, It ,is also not in 
dispute that the preliminaries leading to 
the gift deed in question must have oc- 
eupied only three or four weeks prior to 
28-12-1960 on which date it is alleged 
to have been executed by Kenchamma 
It is also not in dispute that Kenchamma 
was in impecunious condition and had 
not sufficient money to maintain herself. 
It is clear from the averments in para- 
graph 11 of the plaint and Exts. P-4 fc} 
and P-4 (dì) which are the resoluticns al- 
leged to have been passed by the plain- 
tiff on 7-1-1961 and 12-2-1961 by which 
the plaintiff sanctioned a sum of Rs. 100/- 
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on each occasion towards the medical ex- 
penses of Kenchamma in accordance with 
her request contained in the applications 
submitted by her.. One other question of 
fact which is not in dispute is that after 
the death of Bommanna, husband of de- 
fendant 1 in or about the year 1936, 
Muddappa, Kenchamma and defendants 
1 and 2 were ell living together in the 
suit house under the care and protection 
of Muddappa till his death. 


g. We will not (now ?) proceed to 
consider the evidence adduced in this 
case, P., W. 1 is the scribe. It is ad- 
mitted that he is a document writer by 
profession and that he was known to the 
President and the Secretary of the plain- 
tiff for nearly ten to fifteen years prior 
to his date of examination. He was exa- 
mined on 6-11-1962. His evidence is that 
he had prepared a draft of the gift deed 
as instructed by Kenchamma three days 
prior to the date of Exhibit P-1 and 
that he had read-over the same to her. 
He accompanied Kenchamma to the office 
of the Sub-Registrar and identified her 
before the Sub-Hegistrar. He is also the 
scribe of Exhibit P-2 dated 7-12-1960 
which was an application alleged to have 
been given by Kenchamma to the plain- 


tiff requesting it to accept the gift of the . 


suit property and Exhibit P-3 the docu- 
ment dated 3-1-1961 along with which 
she is alleged to have handed over Exhi- 
bit P-6 the receipt issued by the Sub- 
Registrar. In cross-examination he stated 
that he knew Kenchamma 7 or 8 years 
prior to the date of Exhibit P-1 and that 
She and defendants 1 and 2 were living 
in the suit house. He further stated that 
the draft of, Exhibit P-1 was prepared 
by him fifteen days prior to Exhibit P-1 
in his house as per instructions of Ken- 
chamma. He has also stated that he tore 
off the draft after writing Exhibit P-1 


In accordance with the draft and nobody 


else was present when he wrote the draft 
and read it over to Kenchamma. He 
proceeds to state that he did not see any 
reference documents in respect of the 
property before he wrote the draft and 
when he asked her. she told him that she 
did not have any reference documents. 
He therefore. “looked into the encum- 
brance register in the office of the Sub- 
Registrar regarding the title of the pro- 
perty. In his re-examination on the above 
question, he has stated that he saw the 
references in the Sub-Registry about one 
month before Exhibit P-1. dated 28-12- 
1960 or five or six days prior to Exhibit 
P-2 dated 7-12-1960. It is. therefore, 
clear that even before Exhibit P-2 was 
written and the plaintiff resolved to ac- 
‘cept the gift, P. W. 1 had made enquiries 
in the office of the Sub-Registrar regard- 
ing the documents of title in respect of 
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the suit property. It may be relevant at 


this stage to mention that Exhibit D-3 


which is a document executed in favout 
of Muddappa in respect of the suit pro- 
perty, was produced by defendant 1 into 
Court. If as stated in the course of 
Exhibit P-1 Kenchamma had full confi- 
dence in defendants 1 and 2 and that 
the feelings between them were not 
strained. P. W. 1 would have asked her 
to secure Exhibit D-3 from defendant 1 
for purpose of writing the gift deed. Ac- 
cording to this witness Exhibit P-2 the 
application dated 7-12-1960 made to the 
plaintiff to accept the gift was written 
about 20 days before Exhibit P-1 dated 
28-12-1960, in the house of Kenchamma. ` 
He stated that Exhibit P-2 was signed 
by Kenchamma in his presence and that 
when he wrote Exhibit P-2, defendants 1 | 
and 2 were moving about inside the 
house, With regard to Exhibit P-3 dated 
3-1-1961, this is what P. W. 1 says: "I 
do not remember when I wrote Ex. P-3 
or how long before Ex, P-1 I wrote it or 
if I wrote it. before Exhibit P-1. I have 


to refresh my memory by looking into 


Exhibit P-3. I am unable to say wne- 
ther I wrote Exhibit P-3 before or after 
I wrote Ex. P-1. I do not remember 
what was the occasion for her to have 
such a document like Ex. P-3 written. 
Exhibit P-3 was writien in her house 
and only I-and she were there when I 
wrote it. She signed as per Ex. P-3 (a) 
immediately I wrote Ex. P-3.” It was 
suggested in the course of cross-exami- 
nation that the signatures appearing to 
be those of Kenchamma in Exhibits P-2 
and P-3 were not of Kenchamma. Sri 
N. R. Raghavachariar, the learned coun- 
sel for defendants 1 and 2, brought to 
our notice that the signatures Exs. P-2 
(a) and P-3 (a) found on Exhibits P-2 and 
P-3 appear to have been made with an 
ink different from the ink used for writ- 
ing the bodies of Exhibits P-2 and P-3. 
By a physical examination of the two 
documents, we feel that the ink with 
which Exhibit P-2 (a) is written is slight- 
ly different from the ink with which the 
body of Ex. P-2 is written and similarly 
the ink with which Ex. P-3 (a) -is written 
is different from the ink with which the 
body of Exhibit P-3 is written. Ex. P-1, 
the gift deed said to have been written 
by P.W. 1 is-a very long document, lon-- 


‘ger than it was necessary. A large por- 


tion. of the said document relates to the 
history of the family of Muddappa, Ken- 
chamma and defendants 1 and 2, the busi- 
mess which defendants 1 and 2 were 
carrying on, the value of moveables in 
the possession of defendants 1 and 2. the 
sale deed executed in the month of 
August 1959 by Kenchamma and defen- 
dants 1 and 2 in respect of the other pro-- 
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perty situated in the 9th Cross Street, 
Cubbonpet, and the way’ in which the 
sale proceeds under the said document 
were utilised by Kenchamma and defen- 
dants 1 and 2. It is also stated in the 
said document that Kenchamma had full 
confidence in defendants 1 and 2 that 
they would look after her even though 
the suit property was given away by way 
of gift. It was argued that Kenchamma 
who was suffering from cancer and who 
was an illiterate woman who knew only 
to sign her name could not have given 
all the necessary instructions to P. W. 1 
to write the said document and, there- 
fore, the statement of P, W. 1 that he 
prepared the draft in accordance with 
her instructions and Exhibit P-1 in ac- 
cordance with the draft should not be 
accepted. It is significant to note that 
P. W. 1 does not say in his deposition 
that he read-over Exhibit P-1 to Ken- 
chamma after it was written although 
the Court below has stated that this 
witness had stated in his evidence that 
he read-over the document Exhibit P-1 
to Kenchamma. in the course of its judg- 
ment, 


S. P. W. 2 is one of the attestors 
of the gift deed Exhibit: P-1. It is seen 
from Exhibit P-] that four persons, 
namely. B. R. Lingappa. N. Kalappa. B. 
Shankarappa’ P.W. 2, and Marihuchappa 
alias Chikka Honnappa have attested it. 
In the list of witnesses filed on behalf of 
the plaintiff on 10-10-1962, the plaintiff 
cited all the four attestors as its wit- 
nesses. It may be mentioned: here that 
by mistake the name of witness No. 7 in 
the said witness list is written as Mari- 
kenchappa alias Chikka Honnappa instead 
of Marihuchappa alias Chikka Honnappa. 
But ultimately only one of them, name- 
ly. P.W. 2 was examined. He stated in his 
examination-in-chief that he had attested 
Exhibit P-1 and that Kenchamma signed 
it after it was read over to her. He fur- 
ther stated that her mental condition and 
health were quite good at that time even 
though P. W. 8 contradicts him on the 
condition of her health. In cross-exami- 
nation this witness has admitted that he 
was a member of the plaintiff and that 
he and Y. H. Venkataramanappa, the 
President of the plaintiff were cousins. 
His house is separated by one house 
from Y. H. Venkataramanappa’s house. 
He proceeds to state in cross-examina~ 
tion that he knew Kenchamma for ten 
vears prior to the date of Exhibit P-1 
and knew her husband Muddappa also. 
But curiously he says that he was not 
aware if defendants 1 and 2 resided with 
Kenchamma or not. He admits that he 
was not present when Exhibit P-1 was 
written. According to him B. R. Ling- 
appa, Chikka Honnappa and Kalappa at- 
tested it before he attested. A perusal 


Chinnamma v. Devanga Sangha 


f 


[Prs. 8-9] Mys. 343 


of the document Exhibit P-1 shows that 
P. W. 2 is the third attestor and Chikka 
Honnappa’s signature is found after the 
signature of P. W. 2, He does not men- 
tion the name of the person who called 
him to the house of Kenchamma to at- 
test the documtnt. He has stated that he 
knew P, W. 3 for five or six years and 
that P. W. 3 had not told him of any 
proposal of Kenchamma to give the suit 
house to the plaintiff. He further ad- 
mits that when he attested Exhibit P-1, 
no other document was there, On going 
through the deposition of this witness 
we feel that. his presence at the place 
where the document was written is 
doubtful and tnat his deposition does not 
inspire confidence. We shall again ad- 
vert to the evidence of P.W, 2 at a later 
Stage. P. W. 3 is the Clerk of the plain- 
tiff. He has produced Exhibit P-4 con- 
taining the resolutions, Exhibit P-4 (a) te 
(d) of the plaintiff. He has stated that 
at the instance of P, W. 4, the Secretary 
of the plaintiff, he obtained an entum- 
brance certificate (Exhibit P-5} in respect 
of the suit house from the office of the 
Sub-Registrar and showed it to P. W, 4 
before he purchased the stamp paper. He 
states that he was present when Exhi- 
bit P-1 was signed by Kenchamma; that 


_he accompanied her to the office of tre 


Sub-Registrar and from there he went 
along with her to P. W. 4 where she gave 
the application Exhibit P-2 dated 3-1- 
1961 along with the receipt issued by the 
Sub-Registrar (Exhibit P-6) to the Secre- 
tary and the Secretary gave him Exhi- 
bits P-3 and P-6. This part of the evi- 
dence of P. W. 3 is contradicted by the 
evidence of P. W, 1 who states that when 
the Sub-Registrar gave the receipt to 
Kenchamma, she gave it to Krishn:- 
murthy, When the delivery of the re 
ceipt and Exhibit P-3 took place on 
28-12-1960 according to this witness, 
Exhibit P-3 itself bears the date 3-1- 
1961. He has further stated that he ob- 
tained khatta extract from the Municipa- 
lity in respect of the suit house as per 
Exnibits P-7 and P-8 and also produced 
before the Court Exhibits P-9 and F-10 
which were the demand notices issued 
by the corporation and Exhibits P-12 te 
P-14 which were the receli for payment 
of tex to the corporation. Exhibit P-15 
is the certificate of death of Muddarpa, 
produced bv this witness. In cross-exami- 
nation first he stated that he knew no- 
thing about Kenchamma or where she 
lived until Ext. P-1 was executed by her 
i.e.. 28-12-1960, but later on he stated 
that he had come to know from Kench- 
amma when she had’ gone to attend the 
meeting of the plaintiff held on 11-12- 
1980 that she had another house in 9th 
Cross~-Street, Cubbonpet and that she and 


defendants 1 and 2 had sold it to one 
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Papanna sometime earlier. It follows 
that either P., knew everything 
about the transaction from: beginning to 
end or that Kenchamma did not attend 
the meeting af the plaintiff on 11-12-1960 
at all. The above two statements of 
P. W. 2 are inconsistent with each other. 
He further stated that he was not pre- 
sent when Exhibit P-3 was written, but 
he was present when Kenchamma gave 
Exhibits P-3 and P-6 to P. W. 4 and at 
that time nobody else was present. If 
Exhibit P-3 wes given to the Secretary 
on 28-12-1960 itself, it- must have been 
written on that very day. We have al- 
ready referred to the version of P. W. 1 
regarding the writing of ‘Exhibit P-3. 
P. W. 3 does not say in his deposition 
that the document Exhibit P-1 was read- 
over to Kenchamma before she signed 
it. P. W. 3 has admitted in the course. of 
his evidence that Kenchamma was 
suffering from cancer when she executed 
Exhibit P-1 and to the suggestion made 
in cross-examination he stated that he 
did not know whether for one month 
before the date of Exhibit P-1 Kench- 
amma was suffering from cancer. He 
- speaks to the fect that the plaintiff had 
paid two to three hundred rupees towards 
the hospital charges payable by Kench- 
amma. He does not give any informa- 
tion about the person who -called the 
persons to act as attestors when Kench- 
amma is alleged to have executed Ex. P-~1, 


10. P. W..4 is B. G. Veeranna, the 
Secretary of the plaintiff. Even though 
in ‘the plaint it is stated that Kenchamma 
was advised regarding the gift before she 
= gave Exhibit P-2- on 7-3-1960, this wit- 

ness does not refer to the said meeting 
` at which she was tendered advice. He 
admits that Muddappa was keeping de- 
fendants 1 and 2 in his house and was 
protecting and maintaining them until 
his death and that after his death, Ken- 
chamma and defendants 1 and 2 must 
have continued the business which was 
being run by Muddappa. He stated that 
he had not made any enquiries about the 
title to the suit property and how Mud- 
dappa acquired it until he got the en- 
cumbrance certificate Exhibit P-5 which 
was obtained from the office of the Sub- 
Registrar on 17-12-1960, although P. W. 1 
has stated in his deposition that even 
before 7-12-1960 he had made a search 
in the office of the Sub-Registrar regard- 
ing the title deeds in respect of the suit 
property. We feel that P. W. 1 must 
have done so at the. instance of P. W. 4. 
We shall again advert to this aspect of the 
matter later. Some of the contradictions 
and variations between the deposition of 
this witness and other witnesses and the 
documents marked in the case will also 
be dealt with at a later stage. 
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iL. On the side of the defendants, 
the first defendant examined herself as 
D. W, 1 and defendant 5 as D. W. 2: 
D. W. 1 has given evidence regarding the 
manner in which the suit house and the 
other -property at the 9th -Cross-Street 
Cubbonpet.:was purchased and about the 
condition of Kenchamma’s health at the 
relevant point of time. Her evidence is 
that the properties were purchased by. 
her fasher Muddappa out of the earnings 
and assets of her husband who died about 
30 years prior to the date of deposition, 
which had been left with Muddappa. It 
is in evidence that Kenchamma had no 
children, and therefore. defendant-1 and 
her husband were under the protection 
of Muddappa and that Muddappa and 
Bommenna, the husband of defendant-t, 
were jointly carrving on business in the 
suit house. She has: stated that she and 
defendant-2 executed the sale deed the 
original of Exhibit D-2, conveying the 


‘house in 9th Cross Street, Cubbonpet, on 


13-8-1959 because shé had interest in it 
and not because, as pleaded in the plaint 
the verdees insisted on defendants 1 and 
2 executing the document as a matter of 
abundant caution. Regarding the illness 
of Kenzhamma she has stated that she 
was not keeping well for sometime and 
that she died in the hospital. Before that 
she was ill for about three months. She 
has stated that -Kenchamma did not know 


` reading or writing. but she could only 


sign her name. She -has stated that she 
had a fickle mind. D. W. 1 has further 
stated that she came to know of the pift 
deed orly when s^e received the notice 
from the plaintiff. It is not suggested to 
her that Exhibits P-1 and P-2 were writ- 
ten in the suit house and it is also not 
suggested to her that she had the move- 
ables of the value of Rs. 25.000/- as re- 
cited in Exhibit P-1. D. W. 2 who is 
defendant 5 is a tenant of a portion of 
the suit house. He has stated in his evi- 


‘dence that Kenchamma was generally un- 


well and now and then she was taking 
medicine. ‘He has further stated that 
Kenchamma was not of sound mind and 
intellect that she was sometimes going 
out of the house. 


12. The learned counsel for the 
appellants before us submitted the fol- 
lowing points for our consideration :— 

(1) that there are a number of con- 
tradictions and inaccuracies in the evi- 
dence acduced by the plaintiff regarding 
the transaction of gift; 

(2) that the president and the Secre- 
tary of the plaintiff had exercised un- 
due influence over Kenchamma in secur- 
ing the gift deed in favour of the plain- 
tiff: and 

- (3) that defendants 1 and 2 in any 
event were entitled to one half of the 
suit property, 
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13. He. submitted that the Court 
below had committed serious errors while 
appreciating the evidence adduced in the 
Case and that the decree. of the Court 
below was liable to be set aside. The 
following are the infirmities in the evi- 
dence of the plaintiff that were pointed 
out. by the learned counsel] for the ap- 
mellants :— Se 


(i) In paragraph 9 of the plaint it is 
stated that it was the desire of Muddappa 
to give a portion of his assets to the 
plaintiff and that pursuant to the same 
Kenchamma approached B. G. Veeranna, 
the Secretary of the plaintiff. In this 
connection our attention was drawn fto 
the deposition of B. G. Veeranna, P. W, 4, 
who has stated that Kenchamma’s hus- 
band had told her that she should make 
a gift of the suit house to the plaintiff 
and to the recital. in Exhibit P-1 the gift 
deed wherein it is stated that it was the 
desire of Muddappa to make a gift of the 
suit property to the plaintif. He also 
drew our attention to Exhibit P-2, the 
application said to have been given by 
Kencharnama dated 7-2-1960 to the plain- 
tiff in which it was stated that it was the 
desire of Muddappa to give by way of 


gift the suit property. Sri Raghavachariar. 


argued that in paragraph 9 of the plaint 


there was no reference to the desire of- 


Muddappa to give away the suit property 
by way of gift in favour of the plaintiff. 


What was alleged in the plaint was that. 


it was his wish to give a portion of his 
assets and not to give any specific item 
of property, namely, the suit property. 


{ii) the next submission of Shri 
Raghavachariar related to the allegations 
made in the plaint regarding what took 
place between B. G. Veeranna and Ken- 
chamma before the alleged gift deed 
came into existence. In paragraph 9 of 
the plaint it is alleged that Kenchamma 
approached B. G. Veeranna who was a 
good friend of her husband and informed 
him that it was her intention to make a 
gift of the ‘suit property to the plaintiff 
and that the plaintiff might be requested 
to accept the same. It. was further al- 
leged that she was advised to give a for- 
mal application in that behalf to the 
plaintiff which she accordingly did on 
7-12-1960. As against the above allega- 
tions in the plaint. this is what we find 
in the deposition of B. G. Veeranna; “It 
is only when Kenchamma came to me 
with Exhibit P-2, I came to know that 
she wanted to gift this house to the 
Sangha”. In another part of his deposi- 
‘tion. we find the following: “It is only 
when she gave me Exhibit P-2 that she 
told me that her husband had asked her 
to gift this house to the Sangha”. It was 
argued by Sri Raghavachariar that 
whereas in the plaint there is a refer- 
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ence to an earlier meeting. which took 
place between Kenchamma and 
Veeranne before she gave the applica- 
tion dated 7-2-1960 (Exhibit P-2), when 


'P.W. 4 is alleged to have tendered ad- 


vice to Kenchamma. in the deposition of 
P.W, 4 we do not find any reference to 
the said meeting and the advice which 
he gave to Kenchamma,. The statement 
of P.W. 4 is that he came to know of 
the intended gift just at the time when 
Exhibit P-2 was handed over to him. 
(iil) The next discrepancy pointed out 
by the learned counsel for the appel- 
lants is with regard to the expenses that 


-had to be incurred in connection with 


the gift deed. In the deposition of B, G. 
Veeranna, it is stated as follows: “The 
Sangha paid her the cost of the stamp 
paper and also the registration charges. 
She had not applied to. be paid. We 
thought that as she was giving us the 
gift, we should meet the said expenses”. 
The foregoing is contradicted by the con- 
tents of Exhibit P-2 in which Kencham- 
ma had made a specific request to the 
Sangha to bear the expenses of the gift 
and its registration out of the funds of 
the Sangha. (iv) The next item of con- 
tradiction brought out in the course of 
the argument of Sri Raghavachariar is 
in relation to Exhibit P-3. Exhibit P-3 
is a letter dated 3-1-6] said to have been 
written by Kenchamma to the plaintiff 
enclosing the receipt issued by the Sub- 
Registrar for taking back the gift deed 
from his office, the death certificate of 
her husband, and the katta . transfer 


form duly filled in and ‘signed by her. 


Exhibit P-3 shows that until 3-1-1961 
the receipt issued by the Sub-Registrar 
was with Kenchamma and that is ‘also 
what is stated in paragraph 9 of the 
plaint. But the evidence of P.W. 1 the 
scribe of the gift deed, P.W. 3 the Clerk 
of the plaintiff, and P.W. 4 the Secre- 
tary of the plaintiff, is in direct conflict 
with the recitals in Exhibit P-3. P.W, 1 
has stated that he accompanied Ken- 
chamma and P.W. 3 Krishnamurthy to 
the Sub-Registrar’s Office and that the 
Sub-Registrar gave the voucher to Ken- 
chamma who in turn’ gave it to P. W. 3. 
It may be mentioned here that the docu- 
ment was registered on 28-@8-1960. P.W. 
3 has stated in his deposition as follows: 
“The Sub-Registrar gave the receipt to 
Kenchamma and she came with us to 
the Secretary to whom she gave the 
application Ex. P-3 and with that she 


fave the Sub-Registrar’s receipt to the 


Secretary. and the Secretary gave me 
Ex. P-3 and the receipt. Ex. P-6 is the 
receipt and I took it to the -Sub-Regis- 
trar’s Office and I signed on it. and I 


-80t back Ex. P-1 from the Sub-Regis- 


trar’s Office and I placed Ex.. P-1 before 
the meeting’. A reading of the above 
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extract from the deposition of P.W. 3 
would show that immediately after the 
document was registered, Kenchamma 
went along with Krishnamurthy and the 
scribe to the Secretary: and handed over 
to him -Exhibit P-3 which is dated 3-I- 
1961 and the Sub-Registrar’s receipt on 
28-12-60 itself. P.W. 4 has stated in the 
course of his deposition on the above 
question as follows: “Then she executed 
the gift deed Exhibit P-1 and it was re- 
gistered and she came to my house and 
she gave me Exhibit P-6 receipt given 
to her by the Sub-Registrar and [ gave 
the receipt Exhibit P-6 to P.W. 3 to 
fetch the document from the Sub-Regis- 
try and he brought Exhibit P-1”. The 
allegation that on 3-1-1961 the receipt 
was handed over along with Exhibit P-3 
is rae therefore, supported by P.Ws. 1, 
3 and 4. 


(v) Our attention was next drawn to 
the evidence of the scribe with regard 
to the draft em the as deed toat was 


prepared by him. P.W. 1 in examina- 
tion-in-chief has ek as follows: 
“Kenchamma is the wife of Muddappa. 


Three days earlier I had prepared the 
draft as instructed by her and I read it 
over to her and she said it was alright 
and then the stamp papers were got by 
her and I wrote Exhibit P-1 on the 
said stamp papers”. In cross-examination 
he contradicted what he had stated in 
examination-in-chief by saying: “I pre- 
pared a draft of Exhibit P-1 fifteen days 
before Exhibit P-1 was written on the 
stamp paper. I know Venkataramanappa, 
President and Veeranna, the Secretary 
of the Sangha since 10`or 15 years, I 
wrote the draft of Exhibit P-1 in my 
house as instructed by Kenchamma”. 
The draft said to have been prepared by 
P.W. 1 is not placed before the Court. 
It was argued on behalf of the appel- 
lants that two drafts must have been 
prepared by P.W. 1 and only one must 
have been read-over to Kenchamma, It 
is not known whether the same draft 
was used for writing Exhibit P-1 or not. 


14. From the submissions made 
by the counsel for the parties before 
us and thesmmaterial placed before the 
court, we feel that in this case the fol- 
lowing suspicious circumstances exist:— 


Il. P.W. 1 who is a professional 
document writer has not given any in- 
formation about the person who asked 


him to make a search in the office of 


the Sub-Registrar regarding the title 
to the suit, house even before the plain- 
tiff had decided to accept the gift. He 
must have been paid his fees for acting 


as the scribe by the plaintiff which had 


undertaking to meet all the expenses in 
connection with the completion of Exhi- 
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bit P-1. It is clear from. the documen- 
tary evidence produced by the plaintiff - 
itself in the form of Extibits P-4 (c) 
and P-4 (d) thet. Kenchamma was not in 
a position to pay the charges payable to 
P.W. 1. The evidence of P.W. 4 however 
is that he came to know of the intend- 
ed gift only after 7-12-1960. P.W. 1 does 
not say that Kenchamma had instructed 
him to make a search in the Office of ` 
the Sub-Registrar, The identity of the 
person who had asked to make a search 
is not, therefore, disclosed to the court 
and it remains a mystery. The President 
of the plaintiff against whom also alle- 
gations were made in the written state- 
ment that he too exercised undue in- 
fluence over Kenchamma in order to 
secure the gift deed has not entered the 
witness box although he has signed and 
verified the plaint along with P.W. 4 
and he is the only person who has sign- 
ed and verified the reply of the plaintiff 
dated 24-11-1961 to the written statement 
of defendants 1 and 2. 


II. No evidence is forthcoming 
garding the nature of advice which was 
given to Kenchamma even though it is 
admitted in the plaint that such advice 
on 
which date Kenchamma is alleged to 


-have given Exhibit P-2 to P.W, 4. 


lil. When admittedly the feelings 
between Kenchamma and defendants 1 
and 2 had become strained for sometime 
prior to the date of Exhibit P-1, on ac- 
count of the gift which she wanted to 
make in favour of the plaintiff and on 
no other account (as mentioned in. the 
plaint), it appears to be highly improb- 
able that P.Ws. 1 and 3 would have gone 
to the suit house where defendants 1 | 
and 2 were also residing, to write the ~ 
document on the stamp paper and secure 
the presence of four attestors therefor 
attesting the document. Ordinarily one 
would expect that defendants 1 and 2 
would create sufficient disturbance which 
would make the writing and completion 
of the document almost impossible. Ano- 
ther circumstance which would improb- 
abilise the writing and completion of the 
document at the suit house on 28-12- 
1960 as stated by P.Ws. 1, 2 and 3: is the 
absence of any person, other than the 
Clerk of the plaintiff, who was holding 
a responsible position in the plaintiff at 
the time of execution of the document 
particularly when the evidence on the 
side of the plaintiff is silent about the 
approval of any draft which had been 
prepared earlier -by any responsible - 
official on behalf of the plaintiff, 


IV. The contradictions between the 
contents of Exhibits P-2 and P-3 on the 
one hand and the oral evidence already 
referred to and the difference. in- the 
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colour of the ink with which the signa- 
tures of Kenchamma are affixed to these 
documents and the colour of the 
with which they are written. show that 
Exhibits P-2 and P-3 have not come in- 
to existence in the manner and on the 
dates they are alleged to have come in- 
to existence, 


V. The non-examination of the Doc- 
tor who treated Kenchamma on 
1961 even though he had been cited as 
witness, shows that the plaintiff was un- 
willing to place before the court the 
evidence regarding the stage of Ken- 
Chamma’s illness which would have 
thrown sufficient light upon her physical 
and mental condition about three or 
four weeks prior to the date on which 
she was admitted into the hospital, is 
a circumstance which goes against the 
plaintiff. © 

VI. Similarly. the non-examination 
of Sri B. Nagaraj, Advocate, who is al- 
leged to have issued notices on behalf of 
Kenchamma on 12-i-1961 and 17-1-1961 
to the tenants occupying portions of the 
suit house, is a circumstance against the 
plaintiff. It is not known how the plain- 
tiff was able to secure and produce be- 
fore Court the said exhibits which are 
office copies of Sri B. Nagaraj. Exhibits 
P-17 and P-18 purport to bear the signa- 
tures of Kenchamma. We find that the 
signature of Kenchamma in Exhibit 
P-17 is different from the signature of 
Kenchamma in Exhibit P-18 and that the 
signatures in Exhibits P-17 and P-18 
appear to be different from the signa- 
tures of Kenchamma in Exhibits P-1. 
P-2 and P-3, It appears to be likely 
that the notices were got issued by some- 
body else on behalf of Kenchamma. It 
may be remembered here that Ken- 
chamma had not sufficient money at all 
with her at that time to pay the lawyer 
and that is clear from the grant cf 
Rs. 100/- made by the plaintiff by way 
of assistance to Kenchamma or 7-1-1941 
as per Exhibit P-4 (o). 

VII. One more circumstance requires 
to be noticed here. Defendants 1 and 2 had 
issued notice. Exhibit P-19, to the Presi- 
dent and the Secretary of the plaintiff 
and to four others who were tenants in 
portions of. the suit house challenging the 
genuineness and validity of the gift deed 
and the said notice was replied as per 
Exhibit P-20 on 18-2-1961 on which date 
Kenchamma was still alive. It is stated 
in the last paragraph of the reply notice 
Exhibit P-20 that Kenchamma had been 
contacted by the President and the Se- 
cretary of the plaintiff and her instruc- 
tions had been sought by them regard- 
ing the notice that had been issued by 
defendants 1 and 2. In such a situation, 
ordinarily one would expect the plaintiff 
to have got the reply sent by Kench- 


Chinnamma v. Vevanga Sangha 


ink- 


18-1- 


[Pr, 14] Mys. 347 


amma herself or secured a statement 
from her in the presence of a Doctor or 
a Magistrate regarding the transaction 
affirming the gift. It may be remember- 
ed here that on that date Kenchamma 
Was already in the hospital. No such 
action has been taken. But one thing 
that appears to be clear is that Kench- 
amma was under the influence of the 
authorities of the plaintiff even during 
that period. Her hospital charges were 
admittedly paid by the plaintiff. 


VIL The next circumstance. which 
improbabilises the gift deed is its im- 
provident and unconscionable nature. 
Kenchamma was a middle aged lady at 
the time Exhibit P-1 came into existence. 
In Exhibit P-1 it is stated that she was 
45 years old on 28-12-1960. One other 
property which stood in the name of 
Muddaopa had been sold in 1959. The 
only other property remaining was the 
suit house. According to the plaint al- 
legations, the relationship between Ken- 
chamma and defendants 1 and 2 had al- 
ready become strained. In that situa- 
tion is it probable that she would have 
executed a gift deed losing all control 
over the suit house without making pro- 
vision for her own maintenance in the 
event of her getting cured of the disease 
she was suffering from. Could she not 
have made a will instead of a gift deed? 
Would she not have introduced a condi- 
tion that the plaintiff should maintain 
her in the deed? Why would she de- 
cide to give away the suit house to the 
plaintiff without providing for depen- 
dants 1 and 2 who were residing with 
her all along when there was no com- 
pelling reason to dc so? ‘These ques- 
tions naturally arise for consideration 
and nc convincing answers are available 
from the material on record. We are 
of the opinion that if she had volun- 
tarily executed a gift deed or if she had 
sought advice from proper quarters in 
connection with the transaction, in all 
probability the nature of the document 
would have been different from the one 
in question. 


IX. The fact that there is no evi- 
dence showing that she removed herself 
from the suit house immediately on the 
completion of the gift deed on 28-12- 
1960, suggests that she did not intend 
delivering possession of the suit house 
to the plaintiff. 


X, The recital in Exhibit P-1 that 
moveables of the value of Rs, 25,000/- 
were with defendants 1 and 2. appears 
to be an untrue statement for if that 
had been the case they would not have 
sold a house in 1959 to discharge a mort- 
gape loan of Rs. 3,000/- and odd. The 
Said recital is introduced apparently to 
support the plaintiffs case. 
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AI. We also feel that Exhibit P-1 
was not read. out to Kenchamma before 
it was executed by her. According to 
P. W. 1 the scribe, what was read out 
to her was only the draft that was pre- 
pared three days before Exhibit P-1. 
P. W. 1 does not say in his deposition 
that Exhibit P-1 was read out to Kench- 
amma after it was’ written. The trial 
Judge has committed an error when he 
. observed that P. W. 1 had stated before 
Court that he had read out Exhibit P-1 
to Kenchamma which was a serious error 
committed by him in the circumstances 
of this case. The evidence of P. W. 2 
on this point does not appear to be trust- 
worthy. P. W. 3 who claims to be pre- 
sent, does not say that Exhibit P-1 was 
read out. The other attestors though 
cited, were not examined. We kave al- 
ready observed that it is improbable that 
Exhibit P-1 would have been written in 
ithe suit house on 28-12-1960. But it was 
argued that Exhibit P-1 having been re- 
lpistered, it must be assumed that at least 
ithe Sub-Registrar must have read it out 
„to her. | We find it difficult to accept this 
‘contention. There is no endorsement of 
the Sub-Registrar to the effect that he 
read out the document to her. The Sub- 
Registrar is not examined: as a witness. 
Further, as held by the Supreme Court 
in Rani Purnima Debi v. Kumar Khagen- 
dra Narayan Deb, AIR 1962 SC 567 
that registration of a document may take 
place without the executant really Enow- 
ing what he was registering. 


15. Shri Raghavachariar argued 
that the degree of proof regarding the 
execution of the gift deed where the 
donor dies within a few days after its 
execution should be the same as required 
in the case of a will for the very same 
reason, namely, that the executant would 
not be available to give evidence as in 
the case of a will when it is sought to 
be established and relied upon the deci- 
sion of the Supreme Court in H. Venkata- 
chala Iyengar v. Thammajamma, AIR 
1959 SC 443 in support of the above sub- 
mission. It is unecessary to express any 
opinion on the above submission in the 
circumstances of this case, for we are of 
the opinion that the execution of the deed 
of gift Exhibit P-1 is not satisfactorily 
established even by applying the. ordi- 
nary standards of. proof of execution of 
documents. 

16. In view of the foregoing we 
are of the opinion that the plaintiff has 
not established that Kenchamma execut- 
ed the gift deed Exhibit P-1 by, adducing 
reliable evidence. 

17. The next ground urged on be- 
half of defendants 1 and 2 is that Exhi- 
- bit P-1 had been obtained by the Presi- 
dent and the Secretary of the plaintiff 
by exercising undue influence over Ken- 
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chamma and that Kenchamma had not 
voluntarily executed the said document. 
The Court while dealing with a case in 
which the validity of a gift is challenged 
on the ground that it is vitiated by un- 
due influence, should bear in mind two 
factors, viz., whether the donor and donee 
stood in such a position that the donor 
was able to dominate over the will of - 
the donee and whether the donor uti- 


' lised the said position to obtain an un- 


fair advantage over the other. Sec, 16 
(2) of the Contract: Act provides.a spe- 
cial presumption that in cases falling 
under clauses (a) and (b) thereof, a per- 
son is deemed to be in a position to 
dominate over the will of the other. In 
particular clause (b) states that when a 
person makes a contract with a person 
whose mental capacity is, either tempo- 
rarily or permanently affected by rea- 
son of age, illness or mental or bodily 
distress, the former. is deemed to be in 
a vosition to dominate over the will of 
the latter. Whereas ordinarily the bur- 


-den of establishing undue influence is on 


the person alleging it, in a case falling 
under sub-section (3) of Section 16 of the 
Act i.e.. where a person is in a position 
to dominate the will of another enters 
into a transaction with him and the: 
transaction either appears on the face of 
it or is proved to be unconscionable the 
burden of proving that it wes not in- 
duced by undue influence lies on the per- 


‘son in a position to dominate the will of 


the other. In Ladli Parshad v. Karnal 
Distillery Company, AIR 1963 SC 1279, 
the Supreme Court explained ‘the doct- 
rine of undue influence as follows:— 


“The doctrine of undue influence 
under the common law was evolved by -. 
the Courts in England for granting pro- 
tection against transactions procured by 
the exercise of insidious forms of influ- 
ence spritual and temporal. The doctrine 
applied to acts of bounty ds well as to 
other transactions in which one party by 
exercising his position of dominance ob* 
tains an unfair advantage over another. 
The Indian enactment is founded sub- 
stantially on‘the rules of English com- 
mon law. The first sub-section of Sec- 
tion 16 lays down ‘the principle in gene- 
ral terms. By. sub-section (2) a presump- 
tion arises that a person shall be deem- 
ed to be'‘in a position to dominate the 
will of another if the conditions set out 
therein are fulfilled. Sub-section (3) 
lays down the conditions for raising a 
rebuttable presumption that a transat- . 
tion is procured by the exercise of un- 
due influence, The reason for the rule 
in the third. sub-section is that a person 
who has obtained an advantage over an- 
other by dominating his will. may also 
remain in a position to suppress the re- 
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of undue influence.” . 


In the instant case, it is clear from the 
evidence discussed above that Kench- 
amma was suffering from cancer on 
28-12-1960 on which date it is alleged 
that Exhibit. P-1 was executed. that it 
was known to P. W. 3, the Clerk of the 
plaintiff and that she died of the said 
disease on 7-3-1961. It appears to tis to be 
quite probable that Kenchamma knew 
that she was suffering from the said 
disease even for about a few weeks prior 
to 28-12-1960. Defendant 1 has stated 







suffering from bodily and mental distress 
on account of the dreadful nature of the 
disease. and as a consequence her men- 


mental capacity was affected the plaintiff 
secured the gift deed from her. We are 


resources: she had under Exhibit P-1 and 
that she was driven to the necessity of 
applying for monetary assistance to the 


of sub-section (2) of Section 16 of the 
Act- On a careful assessment of the 
evidence adduced in the case, we are 


charged the burden of proving. that the 
gift under Exhibit P-1 was not induced 
by undue influence. It is argued by Sri 
S. Rangaraj.. the learned counsel for the 
plaintiff, that defendants 1 and 2 had not 
disclosed how and in what manner such 
undue influence was brought to bear 
upon Kenchamma, We feel that there 
is no such obligation on them in this 
ease to which sub-section (3) of Sec- 
tion 16 of the Act is applicable. It is 
well to remember ‘here the observations 
of the Supreme Court in paragraph 25 in 
Ladli Parshad’s case AIR 1963 SC 1279 
that the reason for the rule in the third 
sub-section in Section 16 is that a person 
who has obtained: an advantage over 
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another ‘by ‘dominating his will may also 
remain In a position to suppress the re- 
quisite evidence in support of the plea 
of undue influence, The way in which we 
have approached and dealt with the evi- 
dence in this case, is in accord with the 
decision of the Supreme Court in Lak- 
shmi Amma: v. Talengala Narayana 
Bhatta, AIR 1970 SC 1367 in which the 
Supreme Court was concerned with a 
Settlement deed under which the settlor, 
when he was suffering from diabetes and 
other ailments, had purported to settle 
all his property on one of the grandsons 
to the exclusion of his own sons and 
other grandsons without making suffi- 
cient provision for the maintenance of 
his third wife and debarring himself from 
dealing with the property during his life- 
time. One additional factor available in 
this case is that Kenchamma was an il- 
literate lady who knew only how to sign 
her name and had no independent advice. 
Further, the nature of advice said to have 
been given to her by P. W. 4 as alleged 
im z plaint is kept back from the 
ourt. ; 


18. One other argument of Sri 
Rangaraj, the learned counsel for the 
plaintiff, requires to be noticed here. He 
argued that neither the President nor the 
Secretary of the -plaintiff derived any 
advantage personally from the transac- 
tion and that it was the plaintiff who was 
benefited thereby; He, therefore, sub- 
mitted that Section 16 of the Act could 
not apply. We cannot accede to the 
above submission. It is not correct to 
hold that Section 16 is attracted only 
when the party in a position to or deem- 
ed to be in a position to dominate the 
will of the other derives a personal ad- 
vantage from the transaction. The said 
section is also applicable to case in which 
the executant is made to part with his 
property in favour of another in whom 
the person in a position to or is deemed 
to be in a position to dominate the will 
of the other is interested provided the 
other requirements of the section are 
In coming to the above con- 
clusion, we have relied upon the decision 
of the Allahabad High Court in Sital 
Prasad v. Parbhu Lal, (1838) ILR 10 All 
535 in which the facts were as follows: 
The plaintiff who on the death of the 
widow of his brother became entitled to 
the estate of the deceased, found himself 
resisted in his claim by wealthy relatives. 
He was a man without means. The de- 
fendant took him to his house, kept him 
there. found him all the money for the 
purpose of carrying on his litigation with 
his relatives, in which the plaintiff suc- 
ceeded. While the litigation for mutation 
of names in respect of the property was. 
pending in the revenue Court and while 
the plaintiff was residing with the de- 
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fendant. he executed a sale deed in fav- 
our of deferdant’s brother for the nomi- 
nal consideration of Rs. 9,500/-- on half 
the property he claimed. and again, 
shortly after the mutation case had ter- 
“minated in his favour, he executed a 
deed of endowment of the remaining half 
in favour of a temple founded by the 
ancestor of the defendant in which the 
defendant was interested, and the result 
was that plaintiff was left as poor as he 
was when he first came into the defen- 
dant’s hands. Plaintiff sued for cancel- 
lation of the deed of endowment on the 
ground that the same had been obtained 


from him by the exercise of undue influ- 


ence and by means of fraud and obtain- 
ed a decree. On appeal by the defen- 
dent it was held. that looking at all the 
facts, such a relation between plaintiff 
and defendant in the course of the year 
1885 had been established as to-cast upon 
the latter the obligation of satisfying the 
Court that the transaction, which -was 
given effect to by the deed of endow- 
ment. was an honest and bona fide tran- 
saction and one that ought to be upheld 
even though the advantage under the 
transaction was not derived by the de- 
fendant himself. Hence, the fact that in 
the present case the benefit is derived 
by the plaintiff in which its President 
and Secretary were interested and they 
entered into the transaction with the 
donor is enough io attract Section 16 of 
the Act. We are satisfied from the evi- 
dence placed before the Court that the 
President and Secretary of the pleintiff 
who were in a position to dominate or 
were deemed to be in a position to domi- 
nate the will of Kenchamma. have used 
their position to obtain an unfair ad- 
vantage over her and to secure the gift 
deed Exhibit P-1 in favour of the plain- 
tiff in which they were interested. 


19. After giving our anxious con- 
sideration to all the facets of the case 
presented before us. we hold that the 
execution of the gift deed Exhibit P-1 is 


not duly proved and even if it is execut- ` 
ed by Kenchamma, she had done so on’ 


account of the undue influence, and, 
‘therefore Exhibit P-1 is void. ` The ‘suit 
of the plaintif§ for declaration of its title 
should fail. 


20. We fee] that it is unnecessary 
to go into the question whether the suit 
property was held jointly by Kenchamma 
and defendants 1 and 2 in this appeal. 
We express no opinion on the said ques- 
tion. 


21. Before parting with this case, 
we wish to make one observation in res- 
pect of the way in which the suit was 
tried in the court below. P. W. 1 was 
examined before the trial Court on 
16-11-1962, P. W. 2 on 26-9-1963, P. W. 3 
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on 3-12-1963. P. W. 4 on 23-1-1964, 
D. W. 1 on 4-3-1967 and 5-4-1967 and 
D. W. 2 on 14-11-1967. The case was 
posted for arguments concluded on 7-3- 
1968. Between 1962 to 1968, four Judges 
dealt with the case and the judgment 
was delivered by a Judge who had not 
recorded any oral evidence at all-in the 
case. We feel that the procedure follow- 
ed by the Court below should be -dis- 
couraged. As far as possible the trial 
of suits should go on from day to day 
and the adoption of such: a procedure 
adds to the efficiency of administration 
of justice. Apart from the trial Court 
being able to follow the evidence re- 
corded carefully. even the counsel and 
parties will be able to concentrate more 
effectively on the examination and cross- 
examination of witnesses if there are no 
long intervals between the examination 
of one witness and another. It is rele- 
vant to mention here that lately we have 
come across a large number of cases in 
which the interval between the date of 
examination of the first witness in a suit 
and the date of examination of the last 
Witness in the suit. is in the order of 
four or five years and in many of them 
the trials have gone on before three to 
four Judges. In that situation, it is quite 
natural that all the sanctity that is ordi- 
narily attached to the findings recorded 
by the trial Judge on the basis of ap- 
preciation of evidence adduced in the 
case, would get denuded. it is hoped 
that the trial Courts in the State would 
as far as possible take steps to avoid 
se inordinate delays in the trial of 
suits. 


s In the result, the appeal is 
allowed. the judgment and decree passed 
by the Court below is set aside, and the 
suit filed by the plaintiff dismissed with 
costs of this Court as well as the Court 
below, 

Appeal allowed. 





AIR 1973 MYSORE 350 (V 60 C 109 


C. HONNIAH AND M, S. NESARGI JJ. 

B. P. Venkatappa Setty. Appellant 

H B. N. Lakshmiah and another, Respon- 
ents. f 


Misc. First Appeal No. 159 of 1970, 
D/- 5-2-1973, against judgmənt and 
Award of Motor Accidents Claims Tribu- 
nal and ist Addl. Dist: J., Bangalore, D/- 
29-11-1969. 


Index Note:—(A) Motor Vehicles Act 
(1939), S. 94 (1) — Transfer of instred 
vehicle without transfer of policy — Ac- 
cident — Liability of insurer in respect 
of third party. 


HQ/HQ/D465/73/RMP 


1973 


Brief Note- (A) An insurance 
policy is a personal contract between 
the parties for indemnifying the insured 
in case of an accident covered under the 
policy. Thus where the motor vehicle is 
transferred by an insured to another 
person, the insurance policy lapses upon 
the transfer and in such a case the bene- 
fit of the policy is not available to the 
transferee without an express agreement 
with the insurance company. (Para 9) 


A. J. Sadasiva, for Appellant; K. 
Subba Rao (for No. 1) and C. Srinivasa 
Iyengar (for No. 2). for Respondents. 

HONNIAH, J.:— This is an appeal 
by the owner of the vehicle from an 
award dated 29-11-1969 given by the 
Motor Accidents Claims Tribunal, Ban- 
galore in Miscellaneous Case No. 2 of 
1967. 

2. On 26-10-1966 the car bearing 
No. MYX 3808 belonging to the appel- 
lant driven by him at about 10 A.M. at 
Pantharapalya bus stand, dashed against 
Geetha Devi aged about 16 years, daugh- 
ter of Lakshmaiah respondent No. 1, as 
a result of which she sustained injuries 
and died. 

3. Respondent No.. 1 filed an ap- 
plication under Section 110-A of the 
Motor Vehicles Act claiming compensa- 
tion of Rs. 25,000/- on the ground that 
the accident was due to the rash and 
negligent driving of the vehicle by the 
appellant. The Insurance Company se- 
cond respondent. contended that one 
Raghavendra Hegde had taken the Tnsu- 
rance Policy in respect of the car and 
that subsequently he sold the car to the 
appellant on 11-7-1966 and the policy in 
respect of the car, by virtue of sale of 
the vehicle. had lapsed and therefore the 
Insurance Company was not liable to 
indemnify. 


4. ‘The controversy between the 
appellant and respondent No. 1 was 
whether the accident was due to the 


rash and negligent driving of the appel- 
lant or whether it was due to Geetha 
Devi suddenly running across the road 
resulting in the accident. On both sides, 
oral evidence has been adduced, The 
tribunal, after considering the evidence, 
came to the conclusion that the accident 
was due to the rash and negligent driv- 
ing of the car by the appellant. 


- 5. Three witnesses have been 
examined on behalf of respondent No. 1. 
Their evidence in substance was that 
Geetha Devi was standing near the foot- 
path talking to Muneeramma PW, 2, 
waiting there to catch a bus that had to 
come from Bangalore side to go to Ken- 
geri, At that point of time the car driven 
by the appellant came at a great speed 
and hit Geetha Devi and dragged her to 
a distance of about 60 feet to 65 feet 
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and then came to a halt on the extreme 
right side of the road. The evidence 
of the Sub-Inspector of Police examined 
as R.W. 1 clearly goes to show that from 
the extreme left side of the road to the 
right side to a distance of about 65 feet, ` 
there was drag-mark and pieces of glass 
were lying. From this evidenze it is clear 


that the appellant drove the vehicle 
rashly and negligently and hit against 
Geetha Devi. 

6. The appellant tried to make 


out a case at the time of the trial that 
a bus came from Bangalore side at the 
time when he was near about the place 
of accident and then Geetha Devi and 
her friend Muneeramma P.W. 2. who 
were standing talking on their right side 
suddenly crossed the road and therefore 
he could not avoid the accident. But the 
evidence in this case goes to show that 
the bus that came from Bangalore side 
in which Geetha Devi and Muneeramma 
wanted to travel, came after the accident 
and stood at a distance of about 100 feet 
away from the place where the car had 
halted. Therefore it is clear that Geetha 
Devi could not have suddenly crossed 
the road sighting the bus. The place of 
impact, admittedly was about tiwo or 
three feet away from the left kerb stone 


_of the foot-path. If that is so it is clear 


that the appellant drove the car rashly 
and negligently close to his extreme left 
and hit Geetha Devi. Secondly from the 
fact that the car stood after the impact 
at a distance of about 65 jeet it goes to 
show that the appellant must have 
driven the vehicle at great speed. There- 
fore, in our view, the accident was due 
to the rash and negligent driving of the 
ear by the appellant. 


7. So far as the quantum of com- 
pensation is concerned, no appeal has 
been filed by respondent No. 1 claiming 
enhanced compensation. However, he 
has filed cross-objections claiming en- 
hanced compensation. There is no pro- 
vision in the Motor Vehicles Act to file 
cross-objections. In view of the decisions 
of this court in number of cases, the 
cross-objections filed by respondent No. 
1 are not maintainable. The compensa- 
tion given is not at all excessive. 


; The insurance company is ab- 
solved from liability to pay compensa- 
tion on the ground that there was no 
policy existing at the time of the acci- 
dent. The appellant, however, contended 
that the car had been insured with 
Raghavendra Hegde and that after he 
purchased the car, the policy was still 
in force even though the policy had not 
been transferred in his name and there- 
fore the Insurance Company should have 
also been made liable to pay the com- 
pensation jointly and severally. 


x 
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9. The duty of the insurer to 
cover the third party risk can arise only 
if at the time of the accident there is 
in force a policy of insurance in relation 
to the motor vehicle involved in the ac- 
cident. The certificate of insurance may 
contain a condition that the approval of 
the insurer is necessary for the transfer 
of the benefit of the policy to the trans- 
feree along with the transfer of the 
ownership of the vehicle, It is not dis-. 
puted in this case that the policy that 
had been taken by Raghavendra Hegde 
in respect of the car had not been trans- 
ferred to the appellant when -he sold 
the car. Even ìf there was a condition 
in the policy that it could have been 


transferred with the approval of the in- - 


surer. the fact remains that the policy 
had not been transferred, In such- a 
case, the appellant. who purchased the 
vehicle. cannot claim the benefit of a 
- policy. which in fact had lapsed after 
the car was sold to him. An insurance 
policy is a personal contract between 
the parties for indemnifying the insured 
in case of an accident covered under the 
policy. If the motor vehicle is transfer- 
red by an insured to another rerson. 
the insurance policy lapses upon the 
transfer, In such a case the benefit’ of 
the policy is not available .to the trans- 
feree without an express agreement with 
the insurance company. In this case, 
there is no such agreement” between the 
appellant and the insurance company 
nor is there any transfer of the insur- 
ance policy with the approval -of the 
Insurance Company, That being so. the 
insurance policy lapsed or is not avail- 
able to cover the liability of the pur- 
chaser, namely. the. appellant, of the 
vehicle. 


10. In the result, this appeal 
fails and is dismissed with ‘costs. The 
cross-objections stand dismissed without 
costs. 

Appeal dismiss2d. 
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ents. 
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H. L, Srinivasa Rao v. State (K. J. Shetty J.) 


r 


A.I. R. 


Index Note:— (A) Constitution of 
India, Art. 226 — Laches — Dismissal 
of petition on ground of. 


Brief Note:-— (A) The petitioner, 
who challenged the Government Order 
-by which sanction was accorded to- the 
appropriation of certain land for culti- 
vation. was a shanbogue of the village 
and also a rival applicant to the said 
grant. He was signatory to the Dharkast 
prepared on the grantee’s application. 

Held: that petitioner was not aware 
of the grant could not be believed, The 
petition filed nearly after seven years 
from the date of the impugned order 


was, therefore. liable to be dismissed 
for laches,: ` (Paras 2, 3, 4) 

B. V. Balagi for Petitioner; V. C. 
Pee eee: H.C.G.P.. for Respon- 
ents. 


K. JAGANNATHA SHETTY, J.:— 
The order impugned in this petition was 
made by the Government of Mysore in 
their proceedings dated 7th December, 
1963, By the said order, sanction was 
accorded to the appropriation of 0.31 
guntas of land within S. No. 59 of Hon- 
narayanahalli village Nelamangala Ta- ’ 
luk, for cultivation purpose and to grant 
the same in favour cf K. M, Puttasha~ 
machar at an upset price subject to the 
reservation and recovery of value, 


2. K. M. Puttashamachar is none 
other than respondent No. 2 before us. 
The writ petition was presented to this 
Court on 22-7-1970 nearly after seven 
years from the date of the order of 
grant. The petitioner has stated in his 
affidavit that he was not aware of the 


‘grant. 


3. The averment made by the 
petitioner appears to be not correct, The 
petitioner was a shanbogue of the vil- 
lage and also-.a rival applicant to the 
said -prant. He was signatory to the 
Dharkast prepared on the application of 
the second respondent. In view of these 
facts, we are unable to believe the 
petitioner. 


4. The writ petition must, in our 
opinion. be dismissed for laches and it 


is accordingly dismissed. No costs. 


Petition dismissed., 
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—— Art. 25 (1) — See Orissa Freedom of 
Religion Act (1968), S, 2 (Jun) 116 A 
———Art, 141 — Effect of S. C. decision 
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quo warranto (Jul) 132 C 
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——Art. 226 — Successive applications 
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(Jui) 142 

——Art. 226 — Writ petition — Who can 

file — Society accepting amalgamation 
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tion order under S. 14 (3) of Orissa Co- 
operative Societias Act — Order is quasi- 
judicial (Jul) 148 B 
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on some evidence will not be interfered 
‚with in writ proceeding (Sep) 168 A 
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on no evidence there is an error of law 
apparent on the face of record and the 
finding is liable to be quashed 
(Sep) 168 B 

——Art. 226 — Writ infructuous — High 
Court will not grant prayer which would 
result in splitting up his grievance 
two remedies {Sep) 191 
~Arts. 226 and 227 — Principle of con- 
structive res judicata applies to writ 























‘petitions (Oct) 199 B 

Arts. 226 and 927 -— Dismissal of 

petition for -delay and laches — Princi- 

ples ' (Oct) 199 C 

l Art. 226 — Writ petition is main- 

tainable even against likelihood of da- 

mage to rights. - (Oct) 217 A 
Art. 226 — “Person aggrieved” — 

_ Who is = (Oct) 217 B 


Art. 226 — Disputed question of fact 
cannot be decided in proceedings under 
Arts. 226 and 227 (Nov) 242 A 
Art. 226 — Other remédy open — 
Writ jurisdiction cannot be exercised 
(Nov) 242 B 
——Art, 227 — See Ibid, Art. 226 
(Sep) 168 A; (Oct) 199 B, C;~ 
l (Nov) 242 A B 
——Art, 233.— See also Civil Services— 
- Orissa Civil Services (Classification, Con- 
trol and Appeal) Rules (1962), R. 12 -(1) 
(a) (Nov) 244 D (FB) 
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Constitution of India (contd.) 
—Arts. 233 and 235 — Scope — Discip- 
linary proceeding initiated by High Court 
against District Judge — Governor can- 
not stay or transfer it to Administrative 
Tribunal , (Nov) 244 A (FB) 
—Art. 235 — See also (1) Ibid, Art. 233 
(Nov) 244 A (FB) 
(2) Civil Services — Orissa Civil Ser- 
vices (Classification, ae and Appeal) 

Rules (1962), S. 12 (1) (a) 

_ (Nov) 244 D (FB) 
(3) Civil Services — Orissa Civil Ser- 
vices (Classification, Control and Appeal) 
Rules (1962), R. 14. (Nov) 244 F (FB) 
_ (4) Civil Services — Orissa Civil Ser- 
vices (Classification, Control and Appeal) 
Rules (1962), R. 22 (Nov) 244 H (FB) 
(5) Civil Services — Orissa Services 
Code, R. 20 (Nov) 244 B (FB) 
Arts. 235 and 309 — Article 309 is 





subject to Article 235 — Conditions of 
service — Can prescribe procedure for 
exercising power of control vested in 


High Courts (Nov) 244 E (FB) 
——~Art. 309 — See (1) Ibid, Art. 235 ' 
= (Nov) 244 E (FB) 

(2) Civil Services — Orissa Civil Ser- 
vices (Classification, Control and Appeal) 
Rules (1962), R. 22 (Nov) 244 H (FB) 
—~—Art. 311 (1) — Removal from service 
— Suspension pending or in contempla-. 
tion of a disciplinary proceeding does 
not amount to temporary removal from 
service (Nov) 244 C.(FB) 


Art. 329 — See Ibid, Art. 226 
(Jul) 136 D 
Art, 334 (as amended by Constitu- 
tion (23rd amendment) Act, 1969) — Re- 
servation of seats and special representa- 
tion — Amendment extending the’ period 
upto 30 years is not ultra vires the Con- 
stitution - (Jul) 136 A. 
Art. 334 (as amended by Constitu- 
tion (Twenty Third Amendment) Act, 
1969) — Reservation of seats and. special 
representation —. 28rd Amendment is not 
ultra vires Art. 15 (1) in view of Art. 15 ` 
(4) (Jul) 136 C 
Art. 367 (1) — See Civil Services — 
Orissa Civil Services (Classification, Con- 
trol and Appeal) Rules (1962), R. 12 (1) 
(a) (Nov) 244 D (FB) 
Sch. 7, List 1, Entry 97— See Orissa 
Freedom of Religion Act (1968), S. 1 
(Jun) 116 B 
Sch. 7, List 2, Entry 1 — See Orissa © 
Freedom of Religion Act (1968), S. 1 i 
(Jun) 116 B 
Sch. 7, List 2, Entry 1 — “Publie 
order” — Consideration which governs 
interpretation of the phrase in Art. 19 (2) 
cannot be imported (Jun) 116 C 
Sch. 7, List 3, Entry 1 — See Orissa 
Freedom of Religion Act (1968), S. 1 i 
(Jun) 116 B 
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Contempt of. Courts Act (70 of 1971), 
5. 2 — Contemner's prayer of choosing 
Judges merely. because some have ex- 
pressed adverse views is itself a gross 
contempt (Nov) 244 P. (FB) 
S. 2 (e) — Criminal contempt—~-Three 
classes referred to in Clauses (i) to (iii) 
— Scope (Nov) 244 L (FB) 
— 5. 2 (c) — Memo of appeal to Sup- 
reme Court against conviction for con- 
tempt of a Judicial Officer — Scandalous 
allegations against High Court — Held 
gross contempt (Nov) 244 N (FB) 
S. 2 (ce) (i) — High Court suspend- 
ing Judicial Officer — Petition of. appeal 
to Governor making false and scandal- 
ous allegations against High Court Judges 

(Nov) 244 J (FB) 
—S. 2 (c) (ii) — Contemptuous dis~ 
obedience to orders of High’ Court by 
Judicial Officer (Nov) 244 K (FB) 
——S. 13 — Punishment — When not to 
be imposed (Nov) 244 O (FB) 
——S. 17 — Allegations amounting to 
contempt — Evidence to justify them 
not permissible (Nov) 244 I (FB) 
S. 19.— Power of High Court to 
grant bail is discretionary 











Contract Act’ (9 of 1872), S. 16 — Sale 
deed challenged as having been induced 
by undue influence — Burden of proof 

(Jan) 18 A 
—S. 16 — A person alleging undue in- 
fluence must give full particulars of un- 
due influence in his pleadings 

Mar) 76 B 
——S. 73 — Interest when can be claim- 
ed (Apr) 84 


CO-OPERATIVE SOCIETIES 


—Orissa Co-operative Societies Act (2 of 
1963), S. 2 (h) — See Ibid,.S. 14 (3) 


(Jul) 148. D 
——S. 14 (3) — Amalgamation of socie- 
‘ties — Exercise of power. under — Re- 
quisites. of (Jul) 148 C 





prescribed: by rules made under Act and 
not what is provided by sub-section (4) 
of 5, 14 (Jul) 148 D 


. Court-Fees. Act (7 of 1870) i 
See under CON IREEES and Suits Valua- 


tions. 


COURT-FEES AND SUITS 
VALUATIONS 

—Court-Fees Act (7 of 1870), Sch. II, 

Art. 17-A (Orissa) — Appeal against final 

decree for partition — Less court~fee 


payable though appeal-claim is larger 
(Jul) 153 


Disciplinary Proceedings (Administrative 
Tribunal) Rules (1951), See Constitution 
ef India, Art, 233 (Nov) 244 A (FB) 


‘Easements Act (5 of 1882), . 
‘Natural easement — Obstruction to, not 


(Nov) 244 M (FB) 


Ss. 14 (3), 2 (hb) — Prescribed means . 


A.I R. 1973 ORISSA 7 


Drugs and Cosmetics Act (23 of 1940), 
5, 3 (asa) — “Cosmetic”? — Meaning of 
— Gudakhu is a Cosmetic (Jan) 15 A 


———-9, 16 (1) (b) — Penalty for infringe- 
ment of standard quality of Gudakhu 
cannot be imposed until standard qua- 
lity is prescribed . (Jan) 15 C 
——S, 18 (c) —- In view of provisions of 
S. 18 (c)` person cannot manufacture 
for sale or sell ete. Gudakhu without 
taking a licence (Jan) 15 B 


Drugs and Cosmetics Rules (1945), Rule 
150-A '—~- See Drugs and Cosmetics Act 
(1940), S. 16 (1) (b) (Jan) 15 C 


Ss. 4, 28 — 
permissible (Nov) 232 B 
S. 28 — See Ibid, S: 4 (Nov) 232 B 


Electricity Act (9 of 19160), S 24 (1) — 
Neglect to pay dues — Bona fide dispute 
about amount due — No action under 
S. 24 (i) can be taken (May) 104 


Evidence Act (1 of 1872), S. 50—Whether 
plaintiff’s husband A was son of defen- 
dants father B — Testimony of plain- 
tiffs elder brother and of B's family 
barber — Admissibility (Jan 1 A 
————, 50 — For establishing that A was 
son of B entries in panchayat register 
coupled with evidence of sarpanch would 
be admissible (Jan) 1B 


————9§, 65 (a), 66, 91 — Original unregis- 
tered sale-deed available —- No second- 





‘ary evidence can be admitted unless 


notice under S. .66 is given (Mar) 65 A 
<9, 66 — See Ibid, S. 65 (a) 

(Mar) 65 A 
S, 91 — See Ibid, S. 65 (a) 

(Mar) 65 A 


=S 22, proves 2 and 3 — Document 
in writing not containing entire 


agree- 
ment —- Oral evidence to prove some 
other terms — Admissibility (Jan) 13 
———§. 92, Proviso (4) — Contract reduc- 
ed to writing and registered can be modi- 
fied or rescinded only by registered in- 
strument (Jan) 22 B 


Ss. 101-104—-See Hindu Law — Joint 


family property © (Apr) 85 
mum, 115 —--Estoppel — In appropriate 


‘cases, it can be viewed as creating right: 


by its operation (Sep) 186 
D, 116 — Eviction—Tenant can plead 
that landlord’s title has been extinguish- 
ed subsequently (Feb) 44 


Fatal Accidents Act (13 of 1855), S. 1-A 


—~- See Motor Vehicles Act (1939), Sec- 
tion 110-B (Feb) 33 C 
General Clauses Act (10 of 1897), S. 16 


~ See Civil Services — Orissa Civil Ser- 
vices: (Classification, Control and Appeal) 
Rules .(1962), R. 12 (1) (a) 

(Nov) 244 D (FB) 
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Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 16 — Burden is on the 
ether side to dislodge the presumption 
arising under Sec. 16 by giving cogent 
evidence (Jan) 3 
"5, 16 — Wifes right to be maintain- 
ed is personal in character (Oct) 196 


Hindu Law — Adoption — Invalidity 


(Jul) 154 

-Adoption — Proof as to — Nature 
(Jul) 160 A 

Family arrangement — Requirements. 
(Nov) 227 

———Joint family — Severance — When 
ean be deduced (Jul) 157 


-Joint family property — Acquisitions 
in names of male and female members 


of joint family — Presumption 
(Apr) 85 A 
—— Joint family oneri —— Alienations 


by the Karta or manager without legal 
necessity — Joint family is not bound by 
the transaction (Apr) 85 B 
———Partition — Right of ceparcener to 
require manager to account — Excluded 
coparcener — Rights of | (Apr) 85 C 
——-Suit for partition — Maintainability 

(Jul) 160 B 


Hindu Law of Inheritance (Amendment) | 


Act (2 of 1929), S. 1 — Act is prospective 
~- Sisters whoa for the first time became 
heirs under the Act entitled to succeed 
only if deceased had died after Act. came 


into force (Jan) 30 B 
Insurance Act (4 of 1938), S. 39 — See 
Civil P .C. (1908), O. 39, R. 1 

(Apr) 83 B 


9, 39 (6) — Death of insured — No- 
minee can, get amount but does not ac- 
quire title to it to the exclusion of heirs 


of insured l (Apr) 83 A 
Interpretation of Statutes — Meaning of 
words — See Drugs and Cosmetics Act 
(1940), S. 3(aaa) (Jan) 15 A 


Land Acquisition Act (1 of 1894) — Mar- 
ket value of land — Inclusion of parti- 
cular potentiality or special adaptability 
` of acquired land (Nov) 237 
~———, 9 — See Ibid, S, 25 

(Sep) 173 A (FB) 
S, 9 (3) — Non-compliance of — 
. Effect o- (Sep) 173 B (FB) 
m9, 18 — See Ibid, S. 25 

(Sep) 173 A (FB) 
S, 23 — Compensation—Value fetch- 
ed for small plots in vicinity cannot be 
applied to lands covering very large ex- 
tent Mar) 70 A 
9, 23 — Market value — Advantage 
due to carrying out of scheme for pur- 
poses for which the property is compul- 
sorily acquired must be excluded 


(Mar) 70 B 


——Ss, 25, 9 and 18 — Notice under Sec- 
tion 9 not issued — Power of Court to 


- possession from 


Land Acquisition Act (contd.) : 
award higher compensation than tha 
amount awarded by Collector 
(Sep) 173 A (FB) 
S: 34 — Interest — Payment of in- 
terest on excess amount is compulsory 
(Mar) 70 C. 


Limitation Act (9 of 1908), S. 5 — Some 
delay not explained — Delay could be | 
inferred from facts proved — Reasons 
for delay need not be necessarily stated 

(Sep) 182 B 
—§, 28 — True owner omitting to sue 





- for possession for over twelve years — 


Adverse possession (Sep) 180 A 

——Art. 47 (Limitation Act 1963), Art. 65) 

— ‘Final Order’ —— Interpretation of 
(Jul) 144 





Art. 118 —- Suit for simple partition 
cannot be treated as one for setting aside 
an adoption merely because one of tha 
defendants sets up such a claim 

. (Feb) 47 A 


—Arts. 142, 144 — Suit by co-owner 
for partition and possession of 'share in 
property of which stranger has obtained 
another co-owner is 
governed by Art. 144 -> (Mar) 50 


—-Arts. 142 and 144 — Applicability 
(Oct) 212 
——Art, 142 — Held, on facts that case 
having been filed after passing of new 
Limitation Act, it could not be held bar- 
red by limitation under S. 142 of old Act 
(Nov) 240 B 

——Art. 144 — See Ibid, Art, 142 

(Mar) 50; (Oct) 212 
——Art. 182 (5) — Execution application, 
when not a step-in-aid of execution of 
decree (Oct) 208 A 


Limitation Act (36 of 1963), S. 5 and Art. 
122 — Restoration application governed 











by Article 122 — S. 5 applies l 
(Sep) 169 B (EB) 

Art. 1 — Mutual account—How con- 
stituted (Jul) 134 
Art. 65 -~ See Limitation Act (1908), 
Art. 47 (Jul) 144 
Art. 116 — Clerical error in certified 
copy of decree — Limitation starts from 


date of original decree and not date of 
correction (Jul) 139 
Art. 122 —~ See also Ibid, S. 5 

(Sep) 169 B (FB) 
Arts. 122 and 137 — Appeal dismis< 
sed for non-cornpliance of provisions of 
High Court Rules — Restoration applica- 
tion — Article 122 and not Art. 137 ap- 
plies (Sep) 169 A (FB) 
Art. 137 — See Ibid, Art. 122 

(Sep) 169 A (FB) 
Mahommedan Law — Sunni School —~ 
Line of succession of residuaries 

(Jul) 129 A 
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‘Motor Vehicles Act (4 of- 1939), S. 44 (3) 
(b) — See Ibid, S. 45 (Feb) 39 A 
Ss, 45, 44 (3) (b) — Orissa Motor Ve- 
dhicles' Rules (1940), R. 52-A — State 
. Transport Authority cannot exercise 
power under 8. 44 (3) (b) without prior 
«decision to that effect (Feb) 39 A 





—S5. 64 (1) (f) — An order for renewal. 
‘(May) 107. 


-of a permit is appealable 
——-S. 80 — Orissa Motor Vehicles Rules, 
"R, 124 — Provisions of Section’ 80 are 
rmandatory re: Vehicles with left-hand 
‘driving ‘steering control only 

(Dec) 287 


——S. 95 (5) — Termination of insured’s 
‘interest in Car — Liability of. insurer to 
‘indemnify third party ceases 

(Sep) 166 


-——§, 96 (1) — See Ibid; S. 95 (5) 
(Sep) 166 
——S, 110 —- Group of-Sections 110. to 
110-F only furnishes new mode of en- 
‘forcing liability — It does not deal with 
‘determination of liability | (Feb) 33 A 
S. 110-A — Application for. compen- 
‘sation — The burden of proof is on the 
‘claimants to establish the necessary | in- 
‘sredients for obtaining compensation 
(Feb) 33 B 
—5, 110-B. — Award of compensation 
-— Factors to be considered (Feb) 33 C 
Ss. 110-B and 110-CC — Award of 


‘interest on compensation (Feb) 33 D 
S. 110-CC — See Ibid, S. 110-B 











(Feb) 33 D 

MUNICIPALITIES 
—Orissa Municipal Act (23 of 1950), Sec- 
‘tion 298 —- Fee levied for grant. of lic- 


‘ence to run private market diverted to 


‘meet expenses for general purposes — 
“Levy would be tax (Jan) & 
‘Negotiable Instruments Act (26 of 


1881), S. 118 — Presumption can be rais- 
-ed that negotiable ane nee is a hand- 
‘note , (Jan) 22 A 
‘Orissa Civil Services (Classification, Con- 
trol and Appeal) Rules (1962) 
See under Civil Services. — 


-Orissa Co-operative Societies Act (2 sae 
1963) 


See under Co-operative Societies. 
‘Orissa Estates Abolition Act (1 of 1952) 

‘See under’ Tenancy Laws. 
_ Orissa Freedom of Religion Act (2 of 
1968), S. 1 — The State Legislature has 
no legislative competence to, enact the 
legislation : ' (Jun) 116 B 
——Ss, 2, 3 and 4 — Prohibition of con- 


version by ‘inducement’: offends Art. 25 
(1) of the Constitution, and is thus un- 
Tawful . ~ (Jun) 116 A 
——5S. 3 — See Ibid, S. 2- (Jun) 116A 
——S, 4 — See Ibid, S. 2 (Jun) 116 A 


‘Orissa Govt. Rules of Business, R. 10 — 
Setilement of forest contract by Govern- 


1973 (Orissa) Indexes/1 (2) (4 pages) 


Yights not rebutted — Effect 


Orissa Govt. Rules: of Busimess (contd.) 
ment. without prior consultation with Fin- 
ance Department, not illegal (Oct) 217 D 


Orissa Hindu Religious Endowments Act 
(2 of 1952), S. 25 — Summary proceed~ 
ings — Correctness of entries in record of 
(May) 106 


Orissa Motor Vehicles Rules (1940), 
R. 52-A — See Motor Vehicles Act (1939), 
S. 45 (Feb) 39 A 
——R, 124 — See Motor -Vehicles Act 
(1939), S. 80 (Dec) 287 


Orissa Municipal Act (23 of 1350) 

See under Municipalities. i 
Orissa Panchayat Samiti and Zilla Pari- 

shad Act (7 of 1960) 

See under Panchayats. 
Orissa Service Code 

See under Civil Services. 
Orissa Superior Judicial Service Rules 

(1963) 

See under Civil Services. 
Orissa Tenancy Act (2 of 1913) 

See under Tenancy Laws. 

PANCHAYATS. 

—-Orissa Panchayat Samiti and Zilla Pari- 
shad Act, 1959 (7 of 1960), S. 44-L (1) (c) - 
— Section makes no distinction between 


ineligibility and disqualification 
(Jul) 132 B 


Partnership. Act (9 of 1932), 5. 69 (2) — 
Civil P. C. (1908), S. 80 — Partnership 
business by X at Calcutta and at Cuttack 
in name of Y — Suit by Y and validity of 
notice by Y (Jan) 28 
Precedents — See Civil P. C. (1908), Sec~ 


tion 115 (Oct) 208 B 
Railways Act (9 of N S. 78-B — See 
Partnership Act (1932), S. 69 (2) 

(Jan) 28 


. Registration Act (16 of 1908), S. 17 — A 


lease for eleven months and. not reserv- 


‘ing a yearly, rent is not required to be re- 


gistered — Such a lease deed is not in- 
admissible in evidence " (Jan) 25 
9 — See also Specific Relief Act 


Beitt vaa, 


(1963), S. 34 (Mar) 68 
|S. 49 — Effect of a 
May) 112 A 


Representation of the People Act (43 of 
1951),:S. 9-A — When section cannot be 
invoked against contractor . (Mar) 60 C 


———S, 9-A — Certificate proceedings 
taken against contractor — Contracts do 
not stand determined (Mar) .60 D 


——S. 83 (1) (a) — Section is based on 
the rule against prejudice and requires 


that the pleadin s may be clear . 
a j e (Mar) 60 A 


——S, 83 (1) (a) — Election challenged on 


` ground that respondent had subsisting 


contracts with Govt. — Five contracts 
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Representation of the People Act (contd.) 
«mentioned but details of one given — Sec- 
‘tion held was complied with (Mar) 60B 


Specific Relief Act (47 of 1963), S. 34 — 
' Tenancy right — Unregistered lease deed 
not admissible in evidence to prove title 

(Mar) 68 A 
eee a 36, 38 — Relief of injunction — 
Nature and availability (Nov) 232 A 


——S. 38 — See Ibid, S. 36 ` (Nov) 232 A 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (24) — A 
deed making provision for the grantee is 
a deed of settlement (Mar) 76 A 


Succession Act (39 of 1925), S. -213 (2) — 
Will (relating to immovable. property 
situate in ex-feudatory State of Dhenka- 
nal) executed therein is not a will falling 
under Section 57 — Probating it is not 
condition of its admissibility 

(May) 112 B 
——S, 263 — Revocation of grant of pro- 
bate (Apr) 81 

TENANCY LAWS 


Orissa Estates Abolition Act (1. of 1952), 
S. 7 (D — Computation of lands “owned” 
—Lands held by Marfatdar of deity are 
not lands “owned” by Marfatdar 

(Oct) 210 
~——S,. 13-D (1) and (2) — Reference re- 
ceived by Tribunal under Section 13-D (2) 
dismissed for default —- Locus standi to 
apply for restoration (Apr) 90 B 
——S5S. 13-D (2) — Reference under 
Case registered as a suit — Dismissal for 
default — Restoration (Apr) 90 A 
—S§. 13-G — Disposal of reference, re- 
ceived under Section 13-D (2) by Tri- 


ORISSA CASES 


Tenancy Laws— Orissa Estates Abolition 
Act (contd.) 

bunal without publishing reference , and 
inviting objections is invalid (Apr) 90.C 
——S: 13-G (3)—Tribunal’s order declar~ . 
ing estate not liable to vest in Govt. — 
Appeal by person not party to proceed- 
ings ee Tribunal if maintainable 





(Apr) 90 D` 
S. 39 — Bar to the jurisdiction of 
Civil Court ` (Apr) 94C 


Orissa Tenancy. Act (2, of 1913), S. 24 — 
See Specific Relief Act (1963), S. 34 


(Mar) 68 
Torts — Malicious prosecution — Story 
of prosecution not concocted — Burdem 


of proof (Mar) 56 
Transfer of Property Act (4 of 1882), S. 41 
— Transfer of property by ostensible 
owner — Real owner’s right to recover on 
his title ; (Sep). 192 
——S. 53 — Transfer by debtor during: 
pendency of money suit against him — 
Decree-holder therein if can avoid such 








transfer (Nov) 229 

S. 53-4 — Plea of part performance 
in appeal (Jan) 21 

S. 68 (c) — See Civil P. C. (1908), 
S. 16 (Jul) 141 
——S. 92 — A volunteer cannot claim the 
right of subrogation (May) 98 A. 


S. 118 — Husband exchanging pro- 
perty and obtaining another in name of 
wife as his benamidar — Transaction 
still is an exchange (Sep) 185 
Ss. 122, 123 — Gift — Acceptance by, 
donee — Mere possession of subject~ 
matter of gitt — If amounts to accept- 
ance (Jan) 18 C 
S,-123 — See Ibid, S. 122 (Jan) 18C 
Words and Phrases — ‘Due course of 
justice’ — See Contempt of Courts Act 
(1971), S. 13 (Nov) 244 O (FB) 











OVERRULED: REVERSED AND DISSENTED FROM | 


ETC. IN AIR 1973 


Diss. = Dissented from in: Over. = 


AIR ‘1956 Orissa 114 =. ILR (1956) Cut: 
443, Prasanna Kumar Das v. State 
— AIR 1973 Orissa 173 B (FB) 

ep =< 


(1966) M, J.-C, No, 65 of 1965, D/- 14-1- 





anon wos 


Overruled in: Revers. = 


Reversed in 

1966- (Orissa) — Over. AIR 1878 

Orissa 169 A (Sep) (FB). 

AIR 1967 Orissa 158 = 33 Cut LT 193, 
Mawaji Ramji v. Premji Kumbhabhai 
Chanda — Diss. AIR 1973 Delhi 290 


(Dee). l , i 


AIR 
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COMPARATIVE TABLE 


Supplement to comparative Tables of Previous years. 


Owing to late receipt of Other Journals the following Supplement to 
comparative Tables of A. I. R. = Other Journals is issued. 
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) | THE a 
1973 
Orissa High Court 


amana han $ 
i i 


AIR 1973 ORISSA 1 (V 60.€ 1) 
S. K. RAY AND B. K. PATRA, JI. 


Mahadeb Mahapatra, Appellant v. Sova” 


Dibya, Respondent. 

First Appeal No. 89 of 1965, DJ- 4-5- 
1972, against order of K. C. Rath, Addl. 
Sub-J., Puri, D/- 24-3-1965. 


Index Note:— (A) Evidemce Act (1872), 
5. 50 — For establishing that the plaintiffs 
husband A was the son of defendant's father 
E the testimony of plaintiff’s elder brother 
who gave her im marriage to A and of Ws 
family barber who acted as a barber in the 
marriage ceremony would be admissible. 
(1967) 33 Cat LT 749, Rel. on. (Para 7) 


Index Note:— (8) Evidence Act (1872),- 


S. 50 — For establishing that A was the 
son of B the entries in the panchayat regis- 
ter coupled with the evidence of the sar- 
panch who maintained it as sarpanch, would 
be admissible. (1967) 33 Cut LE 749, Rel. 
on. (Para 7) 


Cases Referred: Chronological Paras 


(1967) 33 Cut LT .740 = ILR (1967) 
Cut 430, Ulla Dei v. Malli Bewa 


B. Mohapatra and R. K. Mohapatra, 
for Appellant. 


S. K. RAY, J.:— This appeal is by the 
defendant and arises out of a suit for parti- 
tion of the suit land ‘by metes and bounds 
and for putting the plaintiff in separate pos- 
session of her share. 


2. The plaintiff's case is that her 
husband, Baleswar Mohapatra and the de- 
fendant were two brothers being the sons 
of one Kelu Mohapatra. This family had 
_ sufficient joint family nucleus with the aid 
- of which some more immovable properties 
Were acquired in the name of the defendant. 
In 1944 the plaintiff's husband died, and 
thereafter, in the same year, the aforesaid 
acquisitions in the name of defendant were 
made. After the death of plaintiff’s hus- 
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band, the plaintiff and the defendant pos- 
sessed jointly all the joint family properties 
till 1-10-62, when the dissensions arose 
between them. The defendant tried to get 
himself solely recorded during the settle- 
ment operation in respect of the, properties 
purchased in his name by putting the plain- 
tiff completely in the dark about it. There- 
after the plaintiff demanded partition but 
the defendant ignored it. Hence this suit. 

3. Whe defendant adopted a number 
of defences. Of them, the material ones 
may be stated. First of all, the relationship 
of the plaintiffs husband with the defen- 
dant was challenged by denying that the 
plaintiffs husband Baleswar Mohapatra was 
the son of Kelu Mohapatra who admitted- 
ly was the father of the defendant. Plain- 
tifs husband was alleged to be the son of 
one Arta Mohapatra of village Dandipur. 
The plaintiff's locus-standi, therefore, to 
maintain the suit for partition was challeng- 
ed. Secondly, the lands purchased in the 
name of the defendant are the latter’s sepa- 
rate properties having been acquired out of 
his separate income, and so these. properties 
will not be liable for partition. Thirdly, 
khata No. 38 sought to be partitioned does 
not belong to joint family and hence should 
be excluded from partition. 


4 The trial Court passed a prelimi- 
nary decree for partition. He found that 
the plaintiff’s husband and. he defendant 
were two brothers being sons of Kelu Moha- 
patra and the properties purchased in the 
sole name of the defendant are joint family 
properties liable to partition. He also held 


- that khata No. 38 is an item of joint family 


property and directed 
with other properties. 
ces were negatived. 


5. Two contentions have been rais- 


its partition along 
All technical defen- 


ed here by the learned counsel for the ap- 


pellant. The first is that the oral evidence 
of relationship of plaintiff’s husband with 
Kelu Mohapatra as the latter’s son is inad- 
missible in view of Section 50 of the Evi- 
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dence Act and if such evidence is ruled 
out, the finding of the trial Court must go 
and the suit must accordingly fail. As a 
part of this contention it is also contended 
that Ex. 1 is madmissible in evidence. The 
second is that khata No. 38 being not an 
item of joint family property should be ex- 
cluded from partition, or, at any rate, it 
may be wholly allotted to tha plaintifi’s 
share. 


6. I will now take up the first con- 
tention. Section 50 of the Evidence Act 
without its proviso has comé in for judicial 
consideration by the Supreme Court as well 
as by this Court, in a number of cases. Full 
exposition of the true meaning and im- 
port and its scope has been made in those 
cases. I cannot do better than to quote a 
passage from a decision in Ulla Dei v. Malli 
Bewa, (1967) 33 Cut LT 740. The passage 
tuns as follows: 


“On analysis, the following 
tions emerge— 

(i) The fact in issue is existence of the 
relationship of one person to another. 

(ii) On this issue, the Court has to form 
an opinion and determine whether tho rela- 
tionship existed. 


(iii) The bare opinion of third persons 
as to the existence of such relationship is 
not relevant. The reason is apparent. It is 
difficult to trace out the genesis of such an 
opinion. The initial hearsay passes from 
person to person. The trustworthiness of 
such reputation and the various links on 
Which it was built cannot easily be tested. 


(iv) The opinion of third persons as to 
the existence of such relationship is, how- 


considera- 


ever, relevant if it is the opinion expressed ' 


by conduct of a person who had special 
means of knowledge of the existence of 
such relationship either as a member of the 
family or otherwise. If the third person is 
a member of the family or a relation, he 
gathers special means of knowing the rela- 
tionship. Similarly neighbours, co-villagers 
and friends having frequent intercourse can 
gather special means of knowledge of such 
relationship. A casual visitor or invitee 
cannot be said to have special means of 
knowledge of that relationship, though -he 
might form an opinion of the relationship 
expressed by .cenduct. 


(v) The bare opinion of a third person 
having special means of knowledge is also 
not relevant unless it is expressed by con- 
duct. Conduct means external behaviour. 
Opinion means a judgment or conviction. 
The third person who gives the opinion 
must have an independent conviction in his 
own mind as to the existence of the rela- 
tionship. This conviction can be judged 
from the conduct which he expressed. His 
external behaviour would show that he 
enfertained such a conviction. The evidence 
testified to, would indicate the interaction 
between the conviction and the conduct.” 


Mahadeb v. Sova Dibya (S. KB. Ray J.) 


A. I. R. 


Vs In the aforesaid legal perspective, 
I will proceed to analyse the oral evidence 
adduced on behalf of the plaintiff. Plain- 
tiff has examined 5 witnesses in support of 
the issue of relationship including herself. 
P.W. 1 is the elder brother of the plaintiff. 
He gave the plaintiff in marriage to Bale- 
swar Mohapatra, because his father was 
dead by that time: He thus acted as Kanya- 


karta. His evidence is that plaintiff was 
given in marriage in the house of Kelu 
Mohapatra of village Praharajpur. He fur- 


ther deposes that the plaintiff has been re- 
siding in the house of her father-in-law, i.e. 
Kelu’s house for the last 21 years since her 
husband Baleswar died. This indicates that 
her husband had a right of place in Kelu’s 
house and plaintiff enjoyed that right after 
her husband’s death. Having become 
related to Kelu he acquired special means 
of knowledge of Kelu’s family affairs. His 
opinion as to the relationship of the plain- 
tiffs husband to Kelu is expressed by his 
conduct in giving his younger sister in mar- 
riage in that family. He deposes as to the 
number of sons of Kelu, the total extent 
of the land of that family and the total 
extent of the land acquired by defendant 
subsequent to the death of the plaintiff’s 
husband and other internal affairs of the 
family of Kelu. He testifies that Kelu had 
4 sons namely Raghunath, Baleswar, Loka- 
nath and Mahadev. Raghunath had been 
given away in adoption to Guna Sarangi 
of Bira Purusottampur and that Lokanath 
died unmarried at the age of 16. The plain- 
tiff was living in the house of Kelu Moha- 
patra of village Praharajpur as his daughter- 
in-law. These objective facts also corrobo- 
rate his opinion as to the relationship of 
the plaintiffs husband to Kelu. There is 
no intrinsic weakness or demerit in his 
testimony excepting the fact thet he is the 
brother of plaintiff. If this evidence is ac- 
cepted it will prove that the plaintiff’s hus- 
band was the son of Kelu Mohapatra of 
village Praharajpur. His relationship to the 
plaintiff is not a sufficient reason to discard 
his testimony. He is an old man of 66 
years and belongs to a completely different 
village. There is no reason why this old 
man would set up the plaintiff as a pre 
tender. He has nothing to gain personally 
in this case. In my opinion, the testimony 
of P.W. 1 has been rightly accepted by the 
trial Court. P.W. 2 is the barber of Kelu 
Mohapatra of village Praharajpur. He act- 
ed as a barber in the marriage ceremony 


between the plaintiff and Baleswar which 
took place in the house of Kelu Moba- 
patra. His testimony fulfils all the tests 


required under Section 60 of the Evidence 
Act. Corroborating P.W. 1 he also states 
that one Sadasiva Misra acted as the priest 
in the marriage ceremony. His testimony is 
impeached on two grounds. The first js that 
he is the family barber of Kelu Mohapatra 
and the second is that he is the enemy of 
the defendant. P.W. 3 states. that Anada 
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Barik is the family barber of the defendant. 
i do not think that such evidence runs 
counter to that of P.W. 2 on the point. 
P.W. 2 has stated that he was the family 
barber of Kelu Mohapatra, while P.W. 3 
states that Ananda Barik was the family 
barber of the defendant. These two state- 
ments are not antagonistic. It may be that 
the defendant after the death of his brother 
has dispensed with the services of P.W. 2 
as his family barber and has employed 
another for his own family. P.W. 2’s testi- 


mony cannot be discarded on this ground.- 


With regard to the alleged enmity with 
P.W. 2, he has not been questioned about it. 
There is thus no force in this second ground, 
Which also falls. The trial Court has right- 
ly accepted his evidence. P.W. 3 is admit- 
tedly an agnetic relation of the defendant. 
He has stated that he has witnessed the 
marriage. That apart he also corroborates 
P.W. 1 and P.W. 2 that the plaintiff was 
living in the house of Kelu Mohapatra 
-since the marriage as his daughter-in-law. 
There is nothing to disbelieve his testimony 
in this regard. There is no alternative case 
put forward by the defendant as to plain- 
tiffs presence in that house and so the only 
conclusion is that she was there in her capa- 
city as the wife of Baleswar who was ad- 
mittedly one of the sons of Kelu Mohapatra. 
P.W. 3 is obviously on inimical term with 
the defendant. But his testimony is amply 
corroborated by P.Ws. 1 and 2 and the 
aforesaid circumstance of the plaintiff living 
in the house of Kelu as an inmate. 


P.W. 5 is the plaintiff. She has been 
amply corroborated by P.Ws. 2 and 3. 
P.W. 4 is the ex-sarpanch of Baragoi Gram 
Panchayat. The village Praharajpur comes 
within the jurisdiction of this. Panchayat. 
He in -the capacity of sarpanch, maintains 
the register showing the names of the adult 
members of the Panchayat which includes 
the village Praharajpur. He proves the 
serials 181 and 183 of that register (Exs. 1 
and 1/a). His own village is 2 or 2} miles 
away from Praharajpur. His evidence is 
that Ex. 1 was prepared by him and two 
‘other persons. The plaintiff has been des- 
cribed as the wife of Baleswar Mohapatra. 
He proves all the physical facts that the 


plaintiff. resides with the defendant in his - 


house. That obviously means that she was 
living in the house of Kelu Mohapatra. The 
voter’s list is an admissible piece of evi- 
dence and has been prepared by three per- 
‘sons of whom brother of P.W. 3 Raghu- 
nath Mohapatra is one. This Raghunath 
Mohapatra had therefore special means of 
knowledge being also the agnetic relation of 
defendant and his father Kelu Mohapatra. 
As the evidence stands, this panchayat regis- 
ter was prepared in 1959. It is argued that 
since P.W. 3 was inimical to the defendant, 
his brother Raghunath Mohapatra would 
share the same properties and would, thus, 


assist in making the false entries in the pan- 
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chayat register, to injure the defendant. As- 
suming that this Raghunath was inclined 
to harm the defendant why should he pick 
up the plaintiff as his instrument for such 
purpose if, as the defendant says the plain- 
tiff had married to a different person in a 
different village. It looks absurd. Such a 
theory must be discarded. Therefore the 
entry in Ex. 1 must be held to have been 
honestly prepared and its truth and genuine- 
ness cannot be doubted. 


Thus Ex. 1 coupled with evidence of 
P.W. 4, constitutes strong evidence to prove 
that Baleswar Mohapatra to whom plaintiff 
Was married was the son of Kelu Moha- 
patra. I am of opinion that the learned 
trial Court was justified in findnig that Bale- 
swar Mohapatra husband of the plaintiff 
was the son of Kelu. The plaintiff has, 
thus, the locus standi to manitain the suit 
for partition. I need not discuss the evi- 
dence of defendani’s witnesses because that 
is not necessary in view of the nature of the 
point canvassed in this Court. Such de- 
fence evidence have been dealt with by the 
trial Court and such dealing has not been 
challenged in this Court. For the aforesaid 
reasons, I am satisfied that there is no sub- 
stance in the first point. 


& Now I will take up the, second 
point. The defendant has alleged in his 
Written statement that Khata No. 38 is not 
joint family property. He has not, however, 
adduced any evidence in support of such 
averment. This case of the defendant must 
be rejected and khata No. 38 must be held 
to be partible; joint family property. How- 
ever, in the interest of justice, I would di- 
rect that the trial Court shall first of all 
partition all the family properties except 
khata No. 38 between the plaintiff and the 
defendant in accordance with their legiti- 
mate shares and in adjusting equities in 
such partition khata No. 38 shall not be 
taken into account at all. After other pro- 
perties have been divided, the Court shall 
proceed to divide khata No. 38 into two 
equal halves allotting a moiety to the plain- 
tiff and the defendant each. With this direc- 
tion, the appeal is dismissed. In the cir- 


- cumstances, there would be no order as to 


costs of this Court. 
PATRA, J.:— 9. T agree, 


Appéal dismissed. 
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Index Note: — (A) Hindu Adoptions 
. and Maintenance Act (1956), Sec. 16 — Bur- 
den is on the other side to dislodge the pre- 
sumption arising under Section 16 by giving 
cogents evidence. ara 5) 
Cases Referred: Chronological Paras 

AIR 1967 SC 1761 = (1967) 3 SCR 
687, Sawan Ram v. Mst. Kalawanti 3 

AIR 1955 SC 206 = 1955 SCR 1135, 
Gurunath v. Kamalabai 3, 4 
(Contd. on next colm.) 


R. Laxminarayan v. K. Padmanav (R. N. Misra J.) 


A.I R. 
Y. S. N. Murty and A. N. Rao, for Ap- - 


pellants; P. V. Ramdas, R. Mohanty and 
R. C. Patnaik, for Respondents. 


R. N. MISRA, J.:— The plaintiffs are 
in appeal against the decree of the learned 
Subordinate Judge, Berhampur dismissing 
their suit for possession and mesne profits. 
The plaintiffs laid claim on the footing that 
they were reversioners. The genealogy ap- 
pended below shows the mutual relationship. 


mpeg i SUBUDHI 
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Bhavanna Subudhi Pandayya Subudhi 
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Wife Son 
Sunderamma Chinna 
l Adinarayanna Subudht 
Padmanava (d-1.) (died-1928) wife. 
_ (adopted son) Satyamma (died-1943), 


The four brothers Bhavanna, Gangadhar, 
Pandayya, and Venkayya were admittedly 
separate. Pandayya died in 1925. His ad- 
opted son Rajgopalam had predeceasec him 
leaving behind a widow Sundaramma who 


died on 15-7-1965 Rajgopalam’s son Adi- 
narayanna died in 1928. He had left a 


widow Satyamma who lived up to 1943. The 
present dispute is in relation to properties 
of Pandayya Subudhi. i ' 


Venkayya left behind two sons Nila- 
kantham and Rajgopalam. Rajgopalam had 
been taken in adoption by Pandayya. .The 
two sons of Nilakantham are the plaintiffs. 
Gangadhar’s branch became extinct. Defen- 
dants 3 and 4 are the grandsons of Bha- 
vanna. Sundaramma adopted deferdant 
No. r on 17-3-1965 and acknowledged the 
adoption by a deed dated 20th of March, 
1965 (Ext. B) and conveyed valuable pro- 
perties to the first defendant. On 15th of 


March, 1965 she made a registered deed of: 


settlement in favour of the second defen- 
dant who happens to be the mother of the 
first defendant. conveying properties to her. 
The plaintiffs ‘contend that there has been 
no valid adoption and Sundaramma had no 
right to adopt. It is also contended that 
Sundaramma had no right to alienate the 
property of Adinarayanna, the last male 
holder. Defendants 3 and 4 supported the 
plaintiffs. The real contest came from de- 
fendants 1 and 2. According to the con- 


testing defendants, the adoption was valid. - 


Sundaramma had tke right to adopt and 
as a matter of fact, defendant No. 1 was 
taken in adoption in accordance wtih law. 


By registered agreement dated 31-7-1934 fil- - 


ed in O. P. No. 30 of 1934 (the pauper pro- 
ceedings), Sundaramma had received the 
properties upon the death of Satyamma and 
she became full owner under Section 14 (1) 
of the Hindu Succession Act. The othes 
allegations of the plaintiffs were denied. 


2. The Jearnéd trial Judge upheld 
the adoption both in fact and in law. He 
found that Sundaramma had got absolute 
title to the property under Section 14 (1) 
of the Hindu Succession Act. 


3. Mr. Murty, learned counsel for 
the plaintiff-appellants contends that Sundar- 
amma made the adoption to her husband 
and not to herself. Her right to take in 
adoption to her husband under the general 
Hindu Jaw had terminated long before and 
had vested in Satyamma, her daughter-in- 
law and could not revive again. In sup- 
port of such proposition of his, he relies 
upon a decision of their Lordships of the 
Supreme Court in the case of Gurunath v. 
Kamalabai, AIR 1955 SC 206. The Hindu 
Adoptions and Maintenance Act authorises 
a widow to adopt for herself and when 
such adoption takes place, as decided by 
their Lordships of the Supreme Court (See- 
Sawan Ram v. Mst. Kalawanti, AIR 1967 
SC 1761), the adopted child is also taken 
to have been adopted to her husband. But 
the widow is not entitled to adopt to her 
husband in law. Section 4 of the Hindu 
Adoptions and Maintenance Act saves the 
old shastric law relating to the widow’s 
right to adopt, but Sundaramma had no 
such right, it having got extinguished. Ac- 
cordingly the adoption is bad. `: 


- 


- by the widow would be to her 


” 


1973 

4. The main point for determina- 
tion is as to whether Sundaramma made 
the adoption to herself or to her deceased 
husband. The adoption in question is sub- 
sequent to 1956 and is, therefore, governed 
by the Hindu Adoptions and Maintenance 
Act. There is no dispute that the widow 
has a statutory right to adopt. 
does not dispute that the adoption made 
husband 
(see AIR 1967 SC 1761). If the adoption 
is to herself, it must be taken to be in terms 
of the statute and its validity would be no 
more- open to dispute. Section 5 
Hindu Adoptions and Maintenance Act pro- 


des:— 

“(1) No adoption shall be made after 
the commencement of this Act by or to a 
Hindu except in accordance with the pro- 
visions contained in this Chapter, and any 
adoption made in contravention of the said 
provisions shall be void.” 


_ Section 8 declares the capacity of a female 
The require- ` 


Hindu to take in adoption. 
ment of clause (c) of Section 8 is admitted- 


_ ly satisfied in this case. 


We shall now proceed to decide whe- 
ther Sundaramma took defendant No. 1 in 
adoption to herself or to her deceased hus- 
band. The deed of acknowledgment (Ext. 
B) in paragraph 2 refers to this adoption. 
When translated into English, the material 
portion of this narration would run thus:— 

“My daughter-in-law Satyamma during 

her lifetime did not make any adoption. 
Konchada Droupadi is my niece being the 
daughter of my sister Smt. Tumulu Mut- 
tamma, wife of Tumulu Lokanath, resident 
of Bachuari- Sahi in the town of Berham- 
pur. You happen to be her eldest son and 
are a grandson of mine. For the purpose 
of perpetuating the line of my husband and 
for offering solace to the ancestors of my 
husband and for his sake, I intended to 
adopt you and approached your natural 
father and mother Konchada Kusa Subudhi 
and Konchada Droupadi. They having 
agreed to offer you in adoption on 17-3- 
65, Wednesday at 10-30 in the morning in 
the presence of relations and other gentle- 
men, your natural parents offered you in 
adoption to me and I have received you in 
adoption according to caste custom and 
treated you as my Aurasa son and have 
brought you to my family for . rearing 
work.” 
In that document there is also a narration 
requiring defendant No. 1 as adopted son 
to offer Pinda to Sundaramma herself as 
also ber husband and his ancestors. Mr. 
Murty relies upon the statement that the 
adoption was for her husband. Reading 
the entire narration as a whole, we find, 
there is some ambiguity and, therefore, the 
oral evidence may be referred to as guid- 
ance for finding the true intention. P.W. f 
stated in cross-examination thus:— 

“I object to Sundaramma’s adopting a 
child from anybody other than us as we 


— 
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Mr. Murty. 


of the- 


[Prs. 4-7] ‘ Ori. 5 


are the’ only reversioners. Sundaramma had 
no right to adopt from any other family...... 
I would not have attended even if Sundar- 
amma had invited me for the alleged adop- 
i Sundaramma expressed her desira 
to take my second son in adoption before 
she left for Kusa Subudhi’s place......... Į 
said to Sundaramma ‘Tf I do not give my 
child in adoption, what will you do?’...... “ 
This statement of P.W. 1 who is the first 
plaintiff clearly shows that Sundaramma 
was really thinking of adopting to herself. 
D.W. 3 states that Sundaramma had ex- 
pressed before him that she would adopt 
the son of the second defendant. D.W. 6 
has said that Sundaramma adopted defen- 


dant No. 1. D.W. 7 is the natural father 
of defendant No. 1. He has said that 
Sundaramma adopted his son. The third 


defendant who was also examined as a wit- 
ness stated that the adoption was by Sundar- 
amma. D.W. 8 is an old and professional 
scribe. It appears that he obtained general 
instructions regarding scribing of the docu- 
ment and the terms have been put in by 


himself. On a reading of the narration in 


the document and the oral evidence on re- 
cord, we have no doubts in our mind that 
the adoption was really by Sundaramma to 
herself and not to her deceased husband. 
Mr. Murty does not dispute the capa- 
city of Sundaramma to make such an adop- 
tion.. In fact it is specifically conferred by 
Section 8 of the Hindu Adoptions and 
Maintenance Act. Even if Mr. Murty’s 
contention that in law the capacity of 
Sundaramma to adopt to her husband was 
extinguished under the old law, by virtue of 
the right conferred under the Adoptions 
Act, she was entitled to make the adoption. 
Defendant No. 1 though adopted by Sundar- 
amma must be taken to ` haye been the 
adopted son of Sundaramma and her de- 
ceased husband. l . 
5. Mr. Murty next contended that 
even if it is found that Sundaramma had a 
right to adopt, the adoption as a fact bas 
not been established. We find that the 
learned trial Judge has referred to tbe oral 
evidence in paragraph 20 of his judgment. 
He has rightly discarded the evidence of 
the other D.Ws. excepting D.Ws. 6, 7 and 
8. In addition to the evidence by these wit- 
nesses, Ext. B supports the adoption. The 
presumption arising under -Saction 16 of 
the Adoptions Act applies to this case. The 
burden really lay on the plaintiffs to nega- 
tive the adoption and on the plaintiff’s side]. 
there is virtually no evidence which can be 
considered for dislodging the presumption. 
In the cricumstances, the adoption as a 
fact must be taken to have been established. 


6.. It is conceded by Mr. Murty that 


‘if the adoption of defendant No. 1 is sus- 


tained, the plaintiff’s right to claim as re- 
versioners cannot be sustained. The suit at 
their instance has, therefore, to fail. 

T It is not necessary, in law of the 
conceded position which we accept as justi- 
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fied, to examine the various other conten- 
tions raised in the appeal. The alienation 
by Sundaramma in favour of the defendant 
No. is mother under Ext. A or the aliena- 
tion in favour of defendant No. 1 undep 
Ext. B cannot be impugned at the instance 
of the plaintiffs as reversioners in the pre- 
sence of the adopted son. It is, not neces- 
sary to examine whether Sundaramma’s 
right acquired under the settlement of 1934 
became absolute ‘by operation of Section 14 
(1) of the Hindu Succession Act. The ap- 
peal has no merit and has, therefore, to be 
dismissed. We accordingly dismiss the 
appeal and sustain the decree of the trial 
Court. The defendant-respondents shall 


- have their costs. 
B. K. RAY, J.:— 8. I agree. 


Appeal dismissed. 





AIR 1973 ORISSA 6 (V 60 C 3) 
G. K. MISRA, C. J. AND K. B. PANDA, J. 


M/s. Pusparaj & Co. and others, Peti- 
tioners v. Collector of Balasore and others, 
Opposite Parties. 


Original Jur. Case No. 606 of 1971, 
DJ- 2-5-1972. - 


Constitution of India, Art. 19 = Ar- 
rangement between parties regarding distri- 
bution of motor tyres and tubes —- Arrange- 
ment had no sanction under law — Collec- 
tor had no power to enforce arrangement — 
Collectors order infringed petitioner’s right 
under Art. 19 (1) (¢). 


A meeting was called on 21-5-71 by the 
Collector, Balasore, at the request of Orissa 
Truck Owners’ Association to discuss re- 
garding smooth and fair distribution . of 
tyres and tubes. The dealers of the district 
of Balasore and the members of the Orissa 
Truck Owners’ Association attended the 
meeting. It was agreed upon in that meet- 
ing that the dealers would intimate the Civil 
Supplies Officer and the Truck Owners’ As- 
sociation soon after receipt of tyres and 
tubes by them for smooth, fair and equit- 
able distribution. In pursuance of the 
undertaking arrived at the meeting, the Col- 
lector issued certain instructions to all the 
motor tyres 4nd tubes dealers of the dis- 
trict amounting to control over them in the 
matter of distribution of tyres and tubes. 
Held that as the control was exercised over 
the petitioners in the matter of equitable 
distribution of tubes and tyres without sanc- 
tion of Jaw, the effect of the arrangement 
, was to infringe the right of the petitioners 
under, Art. 19 (1) (g) of the Constitution. 
The restriction might be reasonable, but had 
not the authority of law. The writ petition 
under Art. 226 was maintainable. 

(Paras 4, 5, 6) 
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Pusparaj & Co. v. Collector of Balasore (G. K. Misra C.J.) 


` Xure 2, on 9th July, 1971. 


A. LR. 
R. Mohanty, R. Sharma and B. C. Das, 
for Petitioners; Advocate-General, B. M. 


Patnaik, S. P. Raju, K. M. Jena and M. R. 
Panda, for Opposite Parties. 


G. K. MISRA, C. J.:— The petitioners 
are dealers in tyres and tubes at Bhadrak. 
Collector of Balasore (opposite party No. 1) 
issued a circular, annexure 1, on 27th May, 
1971. The main terms of that circular are 
extracted hereunder. 

“To 

All Motor Tyres and Tubes Dealers 
of the District. 

Sub:— Distribution of motor tyres and 
tubes: 

x x x x x 

According to one of the decisions taken 
in that meeting, the motor tyres/tubes deal- 
ers of this district will send immediate inti- 
mation to the Civil Supplies Officer, Bala- 
sore, whenever they got any supplies of 
motor tyres and tubes. 


Secondly the dealers will also furnish 
lists of their customers for such tyres and 
tubes to the Civil Supplies Officer. Accord- 
ingly, you are requested to please intimate 
to the Civil Supplies Officer in the pro 
forma given below the number of motor 
tyres and tubes held in stock in date, op 
whenever you receive supplies in future, in- 
variably, in order to arrange for its equit- 
able distribution as decided upon in that 
meeting. 

x x x x x 

In this connection you are also request- 
ed to furnish a list of your customers for 


such tyres and tubes to the undersigned 
with a copy to the Secretary, Orissa Truck 
Owners Association, Balasore or Bhadrak 


as the case may be. The stock of tyres and 
tubes in hand, or to be received meanwhile, 
should not be sold to anybody until unless 
you receive further instructions from this 
office regarding mode of distribution etc. 


which please note. 
Yours faithfully, 
Sd/- Tegible, 
| for Collector, Balasore. 
The Collector issued another letter, Anne- 
So far as is rele- 


vant, it runs thus:— 
“To és 
All Motor Tyres- and Tubes Dealers 


of Balasore District. 
n Sub:—Distribution of Truck/Bus Tyres/ 
es. 


X X x x x 

2. Since these Branch Committees of Bala- 
sore and Bhadrak will distribute the tyres 
received by the dealers in Balasore and Bha- 
drak sub-division respectively, the tubes 
and tyres dealers of Balasore and Bhadrak 
will send receipt intimation within 24 hours 
of the receipt of tyres and tubes consign- 
ments by them, to the respective branch 
Secretaries of Balasore and Bhadrak for the 
purpose of distribution under intimation to 
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the Civil Supplies Officer, Balasore. Until 
further orders, stocks of tyres and tubes of 
the sizes 900x20 and 1000x20 only need 
be intimated for such distribution. The 
other tyres and tubes may be sold by dealers 
themselves to their bona fide customers. 

3. As soon as an intimation from a 
dealer is received the Branch Committee 
will make distribution immediately and in- 
form the dealer within 24 hours with a copy 


to the Civil Supplies Officer, Balasore. 
x X X x x 
Yours faithfully, 
Sd/- Tegible, 
For Collector, Balasore.” 
The Tyre Dealers’ Association, Bha- 


drak, addressed a letter, Annexure 3, on 
9-7-71 protesting against the control exercis- 
ed by the Collector in the matter of distri- 
bution of tyres and tubes. 


The Orissa Truck Owners’ Association 
(opposite party No. 3) addressed Annexure 
4 on 21st July, 1971, to some of the peti- 
tioners. The subject of the letter (Anne- 
xure 4) was: intimation regarding arrival of 
tyres, with reference to Collectors letter, 
Annexure 2, dated 9th July, 1971. Therein, 
they said as follows: 

j x x | x 

In this connection I am very sorry to 
inform you that some of you have received 
tyres in the meantime, that is, after the 
receipt of the above letter under reference, 
but we have not yet been intimated. How- 
ever, we request you to kindly inform us 
in future all tyres and tubes received by 
you as per the letter of Collector. After 
receipt of your intimation we will issue 
coupons to the consumers, who will receive 
tyres from you on payment of cash.” 

The writ application has been filed 
under Art. 226 of the Constitution for 
quashing annexures 1 and 2. 


2. No counter has been filed on be- 
half of opposite party No. 3. Opposite 
parties 1, 2 and 4 have filed a counter-affi- 
davit. It is conceded therein that annexures 
1 and 2 have got no legally binding effect 
on the motor tyres and tubes-dealers in- 
cluding the petitioners. The circumstances 
in which annexures 1 and 2 came into exist- 
ence have been narrated thus:— 


A meeting was called on 21-5-71 by the 
Collector, Balasore, at the request of Orissa 
Truck Owners’ Association to discuss re- 
garding smooth and fair distribution of 
tyres and tubes. The dealers of the district 
of Balasore, including the petitioners and 
the members of the Orissa Truck Owners’ 
Association attended the meeting. In token 
of their attendance in the meeting, the peti- 
tioners along with others put their signa- 
tures on a paper (see annexure A/1). It 
was agreed upon in that meeting that the 
dealers would intimate the Civil Supplies 
Officer and the Truck Owners’ Association 
soon after receipt of tyres and tubes by 
them for smooth, fair and equitable distri- 
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bution. Copy of the proceeding of the 
meeting is annexure B/1. In pursuance of 
the undertaking arrived at the meeting, the 
Collector issued the instructions in anne- 
xures 1 and 2 to all the motor tyres and 
tubes-dealers: of the district. Thus, anne- 
xures 1 and 2 are not in the nature of any 
orders issued by the Collector. On_ the 
other hand, the Collector, as the senior- 
most executive officer of the District Wel- 
fare State took upon him the extra respon- 
sibility to facilitate smooth, fair and equit- 
able distribution of motor tyres and tubes 
in the district, and invited co-operation 
from the petitioners in the aforesaid ~meet- 
ing. Annexures 1 and 2, therefore, have 
no binding effect on the petitioners in the 
eye of law, nor do they affect the legal 
rights of the petitioners. These are the out- 
come of a general agreement in the meeting 
which was expected to be honoured by those 
who agreed to the same. As no legal right 
of the petitioners are affected by annexures 
1 and 2 the present writ application is not 
maintainable. 


A rejoinder was filed by the petitioners 
saying that they put their signatures to an- 
nexure A/i only in token of the fact of 
their presence in the meeting, and not as 
evidence of their being consenting parties to 
the arrangement. 


3. From the aforesaid narration of 
facts it would ke clear that the Collector 
did not issue Annexures I and 2 on the 
strength of any law. The State of Orissa 
accepts the position that the petitioners can- 


not be penalised for infringement of the 
mandate issued ia those circulars. 
4. It was very seriously contended 


by the learned Government Advocate and 
Mr. Patnaik that as no legal right of the 
petitioners was infringed by annexures 1 
and 2 the writ application is not maintain- 
able. As would appear from annexures 1 
to 4, control was exercised over the peti- 
tioners in the matter of equitable distribu- 
tion of tubes and tyres without sanction of 
law. Doubtless, the object of the Collector 
was laudable. There was short supply of 
tyres and tubes. Whatever was also sup- 


‘plied to Orissa appears to have been divert- 


ed to other States. There was black-mar- 
keting in sale of tubes and tyres, both in- 
side the State cf Orissa, and By sending the 
same outside Orissa. Jf the Collector was 
aware of the position that large-scale black- 
marketing took place in the sale of tyres 


‘ and tubes, his duty was to apprise the State 


Government for enacting necessary laws for 


- effecting equitable distribution, and neces- 
sary laws should have been enacted for 
that purpose ty the State. Without legal 


sanction, control should not have been exer- 
cised by resorting to a subterfuge by orga- 
nizing a discussion amongst Truck Owners’ 
Association and persons carrying on the 
business in the sale of tyres and tubes. The 
Collector ought to have visualised the posi- 
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tion that an arrangement, not enforceable in 
law, should not be given effect to, >y issue 
of circulars. 


5. The effect of this 
was to infringe the right of the >etition- 
ers, under Art. 19 (1) (g) of the Constitu- 
tion, which lays down that all citizens shall 
have the right to practice any prcfession, 
or to carry on any occupation, trade or 
business. Thus, the petitioners had -hbe full 
right to carry on their business of selling 
tyres and tubes in any manner they liked. 

This right is, however, subject to fhe res- 
triction imposed in Art. 19 (6). It pres- 
cribes that nothinz in sub-clause (g) of the 
said clause shall effect the operation of any 
existing law in so far as it imposes, or pre- 
vent the State from making any law im- 
posing, in the interest of the general public, 
reasonable restrictions . on the exercise of 
the right conferred by the said sub-clause. 


6. As has been conceded on behalf 
of the opposite parties there is no legal 
sanction behind annexures 1 and 2. The 
restriction might be reasonable, but not the 
authority of law. The impugned arrange- 
ment, purporting to have given a colcur of 
voluntariness whereby ` the petitioners are 
‘said to have agreed to the exercise of con- 
trol on them by opposite party No. 1, is, on 
the face of it, colourable. 


The Collector of a district exercises 
wide executive powers, and can harass the 
petitioners in different ways if they are not 
agreeable to the arrangement proposed in 
the meeting presided over by the Collector. 
We are satisfied that though the Colisctor 
did the entire arrangement with the bona 
fide intention of resolving the difficulty aris- 
ing out of inequitable distribution, the same 
cannot. be sustained in Jaw. The Collector 
should have brought the matter of exis:ence 
of blackmarketing, in distribution of <yres 
and tubes, to the notice of the State <ov- 
ernment who should have resorted to sta- 
tutory control orders to effect equitable dis- 
tribution arising out of short supply. What 
cannot be done directly by authorities 7est-~ 
ed with powers should not be taken re- 
course to indirectly. 

On the aforesaid analysis, we reject the 
objection regarding maintainability. 

6A. In the result, the writ applica-ion 
ìs allowed, but in the circumstances, with- 
out costs. 

A writ of certiorari be issued quasting 
annexures 1, and 2. A writ of mandanus 
be issued to the opposite parties prohibiting 
- them not to give effect to the impugmed 
annexures. 


PANDA, J. i= 7, I agree. 


Petition allowed. 


Girija Prasad v. Jajpur Municipality 
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AIR 1973 ORISSA 8 (Y 60 C 4) 


R. N. MISRA AND B. K. RAY, JJ. 

Girija Prasad Bose and another, Peti- 
tioners v. Executive Officer, Jajpur Munici- 
pality and others, Opposite Parties. 

O. J. S. No. 123 of 1970, D/- 25-4-1972, 
to quash the order passed by Executive Of- 


. cer, Jajpur Municipality, D/- 6-2-1970. 


Municipalities — Orissa Municipal Act 
(1950), S. 298 — If fee levied for grant of 
licence to rom a private market under Sec- 
tion 297 is diverted to meet expemses for 
general purposes mentioned Im Section 117 
which purposes are foreign to the concept 
of quid pro quo, levy would assume charac- 
ter of a tax and cease to be a fee—it would 
be ultra vires powers of Municipal Council 
under Section 298. (Para 6) 


Cases Referred : 


AIR 1971 SC 344 = (1970) 2 SCR 
348, Delhi Cloth and General Mills 
Co. v. Chief Commr., Delhi 4 
AIR 1971 SC 1182 = (1971) 2 Um 
NP 948, Indian Mica and Micanite l 
Industries Ltd. v. State of Bihar 4 
AIR 1969 Ker 99 = 1968 Ker LT 589 
(FB), Calicut Corporation v. W.. Sada- 
sivan 8 
AIR 1969 Ker 109 = 1968 Ker LT 
628 (FB), Tellicherry Municipal 
Council v. Ramesh l 
AIR 1965 SC 1107 = (1965) 2 SCR 
477, Corporation of Calcutta v. 
Liberty Cinema 4 
AIR 1963 SC 966 = (1963) Supp 2 
SCR 302, Sudhindra Tirtha Swamiar 
v. Commr, for Hindu Religious and 
Charitable Endowments, Mysore 
(1959) 25 Cut LT 509, Pravulal Pato- 
dia v. State of Orissa 
AIR 1955 Orissa 175 = ILR (1955) 
Cut 181, Chintamonit Sahu v. Cut- 
tack Municipality 
AIR 1954 SC 282 = 1954 SCR 1005, 
Commr., Hindu Religious Endow- 
ments v. L. T. Swamiar : 


= R. Mohanty, for Petitioners; S. Mohan- 
ty and Addi. Govt. Advocate, for Opposite 


. Parties. 


R. N. -t—~ The petitioners 
along with the opposite parties 4 to 10 joint- 
ly owned a private market known as Giraja 
Hat alias Agneswar Hat located within the 
limits of the Jajpur Municipality. It is a 
private market within the meaning of Sec- 
tion 297 of the Orissa Municipaj Act, 1950 
(hereinafter referred to as the Act) and is 
alleged to be running for more than 65 
A fee being demanded for grant of | 
the licence under Section 298 of the Act. 
On 6-1-70, an application was made to the 
Municipality for renewal of the licence for 
the year 1970-71. On 4-2-70, the Munici- 
pal Council resolved that a licence be issu- 


ed in respect of the market upon payment 
HP/IP/E285/72/RSK 


Chronological Paras. 
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of fee at 8 per cent of the gréss income of 
the owners from the market for the year 
1964-65 ‘for which particulars were available 
with the Municipal Council. Accordingly 
the licence fee was fixed at Rs. 1826/- and 
the applicants were called upon to deposit 
the amount by 12-2-70 so that the licence 
shall be renewed and failing the compliance 
the application for renewal of the licence 
shall be deemed to have been rejected. On 
7-2-70, the petitioners had applied before the 
Municipal Council that the demand of such 
a heavy fee was illegal particularly because 
no service was being rendered by the Muni- 
cipality in respect of the market. The peti- 
tioners moved this application before 
this court on 11-2-70 and obtained 
an order of injunction. It has been alleg- 
ed by the petitioners that by the demand 
raised by the Municipal Council a restraint 
has been put on the owners of the market 
in the matter of running their business and 
under the colourable pretence of raising fee, 
a tax had in fact been demanded though 
the Municipal Council has no power to levy 
a tax in respect of a private market. The 
. petitioners have, therefore, asked for a writ 
of mandamus from this court requiring the 
Municipal Council not to enforce its de- 
mand and to renew the licence in respect of 
the market. 


2. The Executive Officer of the Mu- 
picipal Council has filed an affidavit before 
this Court wherein it has been stated that 
the petitioners failed to deposit the licence 
fee demanded from them by 12-2-70 and as 
such in terms of the resolution of the Mu- 
nicipal Council the application for renewal 
has been rejected. It is said that such an 
order was subject to appeal under Section 
305 of the Act and the petitioners have not 
availed of the statutory remedy before ap- 
proaching this Court. The Executive Offi- 
cer has also tried to justify the demand be- 
ing a “Fee” and not a “tax”. 


.3. Section 297 (1) of the Act pro- 
vides, 

“No person shall open a new private 
market or continue to keep open a private 
market unless he obtains from the Munici- 
pal Council a licence to do so.” 
en (3) of Section 297 further pro- 
vides, 

“The Municipal Council shall, as re- 
gards private markets already lawfully esta- 
blished, and may at its discretion, as regards 
new private markets grant the licence ap- 
plied for, subject to such rules as to super- 
vision and inspection and to such conditions 
as to sanitation, drainage, water-supply, 
width of paths and ways, weights and mea- 
sures to be used and rents and fees to be 
charged in such market as the Municipal 
Council may think proper, or the Council 
may refuse to grant any such licence for 
any new market. The Municipal Council, 
may, however, at any time, for breach of 
the conditions thereof,- suspend or cancel 
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any licence which has been granted under 
this section. The Municipal Council may 
also modify the conditions of the licence to 
take effect from a specified date.” 

Section 298 of the Act provides for the fees 
for licence and runs thus:— 


“When a licence granted under Section 

297 does not permit the levy of any fees, 
it shall be granted free of charge, - but 
when such permission is given a fee not ex- 
ceeding twenty per centum of the gross-in- 
come of the owner from the market in the 
preceding year shall be charged by the 
Municipal Council for such licence.” 
It is not disputed that the market in ques- 
tion ,comes under the second category, that 
is, the owners have been permitted to levy 
fees and as such the Municipal Council 
while granting a licence is also entitled to 
charge a fee not exceeding 20 per centum 
of the gross income of the owners from the 
market. 


Section 300 of the Act authorises the 
Executive Officer to require the owners of 
a private market to— 


(a) construct approaches, entrances, pas- 
sages, gates, drains and cesspits for such 
market and provide latrines; i 

(b} roof and pave the whole or any por- 
tion of it; 

(c) ventilate the market properly and 
provide with supply of water; 

' (d) provide passages of sufficient width 
between the stalls and make such alterations 
in the stalls, passages, shops, doors and other 
parts of the market as may be considered 
necessary; 

(e) keep the merket in a clean and pro- 
per state and make such other sanitary ar- 
rangement as may be thought necessary. 
Section 301 of the Act authorises suspension 
of licence upon failure to comply with the 
requirements provided under Section 300. 
Section 303 authorises the Municipal Coun- 
cil to close private markets and Section 305 
provides for an appeal against orders passed 
Ta sub-section (3) of Section 297 of the 

c 


4, Section 298 of the Act thus au- 
thorises levy of a fee for grant of the licence 
under Section 297 of the Act. The concept 
of fee as different from tax is well known. 
In the celebrated decision in AIR 1954 SC 
282 (Commissioner. Hindu Religious Endow- 
a v. L. T. Swamiar) their Lordships have 
Sai 

“The distinction between a tax and a fee 
lies primarily in the fact that a tax is levied 
as a part of a common burden, while a fee 
is a payment for a special benefit or privi- 
lege. Fees confer a special capacity, although 
the special advantage, as for example in the 
case of registration fees for documents or 
marriage licences, is secondary to the primary 
motive of regulation in the public interest, 
vide Findlay Shirras on ‘Science of Public 
Finance’, Vol. I, page 202. Public interest 
seems to be at the basis of all impositions, 
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but in a fee it is some special benefit which 
the individual receives. As Seligman says, it 
is the special benefit accruing to the indivi- 
dual which is the reason for payment in the 
case of fees; in the case of a tax, the parti- 
cular advantage if it exists at all is an inci- 
dental result of State action, vide Saligman’s 
Essays on Taxation, p. 408. 


If as we would hold, a fee is regarded 
as a sort of return or consideration for servi- 
ces rendered, it is absolutely necessary that 
the levy of fees should on the face of the 
legislative provision, be correlated to the ex- 
penses incurred by Government in rendering 
the services. As indicated in Article 110 of 
the Constitution, ordinarily there are two 
classes of cases where Government imposes 
‘fees’ upon persons. In the first class of 
cases, Government simply grants a permis- 
sion or privilege to a person to do something, 
which otherwise that person would not be 
competent to da and extracts fees either 
heavy or moderate from that person in re- 
turn for the privilege that is conferred. 


POEP If the money thus paid is set 
apart and appropriated specifically for the 
performance of such work and is not merged 
in the public revenues for the benefit of the 
general public, it could be counted as fees 
and not a tax. There is really no generic 
difference between the tax and fees and as 
said by Seligman, the taxing power of a State 
. may manifest itself in three different forms 
known respectively as special assessments, fees 
and taxes. 


Our Constitution has, for legislative put- 
poses, made a distinction between a tax and 
a fee and while there are various entries in 
the legislative lists with regard to various 
forms of taxes, there is an entry at the end 
of each one of the three lists as regards fees 
which could be levied in respect of any of 
the matters that is included in it. The impli- 
cation seems to be that fees have special re- 
ference’ to Governmental action undertaken 
in respect to any of these matters.” 


In AIR 1965 SC 1107 (Corporation of Cal- 
cutta v. Liberty Cinema), the question came 
up for examination again with reference to 
the provisions of Section 548 of the Calcutta 
Municipal Act; 1951. On an examination of 
the scheme in the statute and keeping in view 
the doctrine of quid pro quo in the case of 
a fee their Lerdships held that the fee was 
in fact in the mature of a tax. The majority 
judgment after analysis concluded: 


“The conclusion to which we then ar- 
rive is that the levy under Section 548 is not 
a fee as the Act does not provide for any 
services of special kind being rendered re- 
sulting in benefits to the person on whom it 
is imposed. The work of inspection done by 
the Corporation which is only to see that the 
terms of the licence are observed by the 
licencee is not a service to him. No question 
here arises of correlating the amount of the 
levy to the costs of any service. The levy 
is a tax.” 


r 


Girija Prasad v. Jajpur Municipality (R. N. Misra J.) 


' Hindu Religious 


A.L R. 


In AIR- 1971 SC 344, (Delhi Cloth 
and General Mills Co. v. Chief Commr., 


Delhi), the dispute for determination 
was the imposition of fee for rene 
wal of a licence under the Delhi Facto- 


ries Rules with reference to the provisions of 

the Factories Act of 1948. Their Lordships 

referred to the case of AIR 1963 SC 966 

(Sudhindra Tirtha Swamiar v. Commr. for 

and Charitable Endow- 

oe Mysore) where it had been said 
us:—- 

“A levy in the nature of a fee does nof 
cease to be of that character merely because 
there is an element of compulsion or coer 
civeness present in it, nor is it a postulate of 
a fee that it must have direct relation to the 
actual services rendered by the authority to 
individual who obtains the benefit of service. 
ff with a view to provide a specific service, 
levy is imposed by' law and expenses foy 
maintaining the service are met out of the 
amounts collected there being a reason- 
able relation between the levy and the expen- 
ses incurred for rendering the service, the 
levy would be in the nature of a fee and not 
in the nature of a tax.” ......... In each case . 
where the question arises whether the levy is 
in the nature of a fee the entire scheme of 
the statutory provisions, the duties and obli- 
gations imposed on the inspecting staff and 
the nature of work done by them will have 
to be examined for the purpose of determin- 
Ing the rendering of the services which would 
make the levy a fee. It is quite apparent 
that in the Liberty Cinema case it was found 
that no service of any kind was being og 
could be rendered and for that reason the 
levy was held to be a tax and not a fee. In 
our judgment the present case falls within 
the other class of cases to which reference 
has been made in which contributions for the 
purpose of maintaining an authority and the 
staff for supervising and controlling public 
institutions like Maths etc., were held to be 
fee and not tax.” 


In AIR 1971 SC 1182 (indian Mica and 
Micanite Industries Ltd. v. State of Bihar), 
the Same question again arose for considera- 
tion with reference to the provisions of 
Rule 1 11 of the rules framed under the Bihas 
and Orissa Excise Act, 1915. The relevant 
rule provided for levy of a fee for grant of 


a licence to possess denatured spirit i 
Lordships said, een “ue 


--- before any levy can be upheld 
as a fee, it must be shown that the levy has 
reasonable correlationship with the services 


ee ee enpaneon 


rendered by the Government. In other 
words the levy must be proved to 
be a quid pro quo for the Services 


rendered. But in these 
impossible to have an exact correlationship. 
The correlationship expected is one of a 


general character and not as of arithmetical 
exactitude. 


Dealing with the matter further their Lord- 
ships again said. 


matters it will be 
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“On the side of the appellant, it is al- 
leged that the State is collecting huge amount 
as fees and that it is rendering little or no 
service in return. ‘The correlationship be- 
tween the services rendered and the fee levied 
is essentially a question of fact. Prima facie, 
the levy appears to be excessive even if the 
State can be said to be rendering some ser- 
vice to the licencees. The State ought to be 
in possession of the material from which the 
correlationship between the levy and the ser- 
vices rendered can be established at least in 
a general way. But the State has not chosen 
to place those materials before the court. 
Wherefore, the levy under the impugned rule 
cannot be justified.” 


5.. In this Court the self same ques- 
tion came up for examination in ILR (1955) 
Cut 181 = (AIR 1955 Orissa 175) (Chinta- 
moni Sahu y. Cuttack Municipality). On an 
analysis of the scheme of .the Orissa Muni- 
cipal Act it was found that Municipal taxa- 
tion was different from provisions authoris- 
ing levy of fee. In that case the levy of fee 
under Section 290 of the Act was being con- 
sidered. Panigrahi, C. J., speaking for the 
court laid down, 
© “The fee collected is the quid pro quo 
for the expenses 
The fees prescribed, therefore, should re- 
asonably cover the cost of the special ser- 
Vices necessitated by the duties and respon- 
sibilities imposed on the council in respect 
of the supervision and regulation of places 
for which a license is taken. They are intend- 
ed to be a compensation to the Municipality 
for the expenses incurred in the issue of 
licenses and the general regulation of trades 
which are licensed. It is necessary in the in- 
terests of the health of the town that the 
Muncipality should know where a particular 
trade is being carried on, so that it may con- 
trol and check its working so as not to cause 
nuisance or- danger to the public generally 
or to the persons living in the locality. It 
would follow, therefore, that the council has 
no power to fix any arbitrary fee it chooses. 
There is some limit to this power, and the 
limit is set by the amount required for meet- 
ing the cost of the special services rendered 
by the Council. This, however, is not to say 
that the amount collected should be exactly 
the same as that required to cover the extra 
burden placed on the council by reason of 
the extra supervision and inspection. ........ ‘ 
It would follow, therefore, that the power to 
charge license fees cannot be used for taxa- 
tion. In other words, the total fees charged 
by the council should not be much in excess 
of what the duties and responsibilities cast 
upon them and their staff in connection with 
the licenses cost them. It is open to the 
council to enhance the fee from time to time 
if they find that the sums realised are not 
sufficient to defray the cost of services ren- 
dered. But it is clear that it has no power 
to fix any arbitrary fee. The line of distinc- 
tion which would make ‘fee’ a ‘tax’ is whe- 
ther the fees prescribed is reasonable or un- 
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reasonable, and this must depend upon the 
circumstances of each case.” 


In (1959) 25 Cut LT 509 (Pravulal Parodia 
v. State of Orissa), Narasimhan, C. J., exa- 
mined the same question again and repelled 
the contention raised on behalf of the State 
of Orissa that the fee could be justified even 
though not correlated with the return. 


6. The executive Officer in his af- 
fidavit has accepted the position that there 
is no separate fund and the income from 
various heads of fees is merged into the 
general revenue of the Municipality. It is 
true that even if the fees are merged into the 
general fund, if they are separately treated 
for the purpose of expenses there can be no 
objecticn. But the details given in the counter 
affdavit do not really establish sufficient 
quid pro quo between the fee and 
the rendering of alleged service. The 
nature of services rendered as indicated in 
the counter affidavit may now be referred 
to:— — 

(a) About Rs. 60,000/- over sanitation 
including vaccination and inoculations, 
conservancy and scavenging work within the 
municipal limits. Only Rs. 15,000/- is ex- 
pected as income from latrine tax. 

(b) [t is a bi-weekly Hat and the muni- 
cipal scavengers are engaged to clear the Hat 
area on the days following the Hat days. 

(c) The approach roads and the roads 
within the Hat area are also cleaned. 

(d) The municipality maintains a well 
for supply of drinking water for the persons 
visiting the Hat. 

(e) Lights are provided on the approach 
roads to the Hat. D 

___ (f) Money has been sanctioned for pro- 
vicue a higher power lights inside the Hat 
itself. 

_ (Æ) Provision has been made for inocu- 
lation to avoid out-break of epidemic due 
- congregation of about 5000 people on Hat 

ys. 

(h) The health staff of the municipality 
inspects the Hat in order to prevent sale of 
adulterated food within the Hat. 

(i) The municipality also makes ade- 
quate provision for checking weights and 
measures within the Hat area. 


It is also contended that a large number of 
people from the areas outside the municipal 
limits visit the Hat and use nfusicipal ame- 
nities and the municipality is put to extra 
burden on that account. It is conceded in 
the affidavit of the Executive Officer that 
fees realised in respect of different kinds of 
licences including the licence fee for private 
market are brought into the municipal fund 
as provided under Section 114 of the Act and 
no ssparate account is maintained in regard 
to expenses for services rendered in respect 
of a particular licensee or licensees as a class. 
On the other hand, it has been said, 

“All these amounts along with holding 
tax and fines realised and other misc. incomes 
constitute the municipal fund as provided 
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under Sec. 114 of the Act and can be spent 
for the purposes as mentioned in Sections 117 
and 120 of the Act.” 


Section 117 provides the various purposes to 
which the municipal fund is applicable and 
Section 120 provides for restriction on the 
application of moneys received for certain 
purposes. is concession of the municipa- 
lity goes a long way in establishing the 
contention of the petitioners that in demand- 
ing the fees for licence under Section 298 of 
the Act the Municipal Council does not keep 
the quid pro qua element in view. Most of 
the heads of expenses authorised under Sec- 
tion 117 of the Act are foreign to the con- 
cept of quid pro quo. It is not open to the 
Municipal Council to divert fees collected 
under the various provisions of the Munici- 
pal Act including the one in question to such 


general purposes where there is no element ` 


of return by way of performing service. 
7. It is true that the concept of quid 


pro quo does not require a cent per centum 


return of service in lieu of fees taken. But 
as has been indicated in several decisions 
some of which we have already referred to 
there must be a general correlation and an 
attempt must be made to establish the rela- 
tionship between rendition of service in lieu 
of the fee. While to each individual licensee 
paying the fee such return in full may not 
be possible or practicable, it is always pos- 
sible to show that to licensees as a class such 
service has been rendered. In 58 Ind App 
313 (Qazundaung Bazar Co. v. City of. Ram- 
goon) the dispute was of the type raised in 
the present case. The procedure adopted by 
the corporation of Rangoon has been des- 
cribed by their Lordships thus:— \ 


“The only question which remains is the 
question whether the corporation in acting 
as hereinbefore described has, as required by 
Section 178, sub-section (3), charged a fee for 
each private market at a rate fixed by the 
Corporation. In form what the Corporation 
(by adopting the report of the Finance Com- 
mittee) did was to arrive at the total amount 
of the cost which was to be covered by the 
sums payable by all the private markets. 
This total sum (described by the committee 
as ‘a total licence fee’) they divided among 
all the private markets in proportion to thein 
respective assessable values. The sums so ar- 
rived at were, in the case of each private 
market, a percentage, and, in each case, the 
same percentage of its assessable value. A 
sum which represented that percentage was 
then charged to esch private market as its 
licence fee for the right to keep it open for 
a year.” 


This scheme was upheld by their Lordships 
of the Privy Council and we are of the view 
that due compliance with the provisions of 
Section 298 can really be made by following 
a scheme akin to the process referred to by 
their Lordships of the Privy Council. We 
may not be taken to have said that that is 
the only process, but certainly it is a guide- 
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line for due compliance with the provisions 
of the statute. l 

8. Mr. R. Mohanty for the peti- 
tioners placed two Full Bench decisions be~ 
fore us in AIR 1969 Ker 99 (FB) (Calicut 
Corporation v. T. Sadasivan) and AIR 1969 
Ker 109 (FB) (Tellicherry Municipal Coun- 
cil v. Ramesh). In both these cases it has 
been laid down,— 


“Without a special benefit accruing to 
the payer in return, the levy cannot be justi- 
fied. The fee collected must have correla~ 
tion to the expenses incurred in issuing the 
same. If more than what is required to issue 
the licence is levied, the tax element will 
predominate since the excess collected will 
go to the general fund to be utilised for mat- 
ters of general public utility and in such cases 
the levy would assume the character of a tax 
and not fee. The corporation cannot impose 
a tax in the guise of a fee.” 


It was further indicated, 


“No fee can be imposed in return foy 
the corporation discharging its statutory du- 
ties as a corporation. By the provision, con- 
trol and regulation of the activity the payer 
of the fee cannot be said to be benefited. 
The object behind such measures is to detect 
Japses from or violation of the rules by the 
licensees and that in effect is the exercise of 
the ‘police power’ vested in the Corporation. 
No cess or fee can justifiably be imposed on 
the licerisees for such measures which the 
corporation is bound under the statute to 
adopt or undertake.” 


It has been contended by Mr. Mohanty that 
most of the services referred to in the coun- 
ter-affidavit are of general nature and should 
be treated by us as discharge of ‘police 
power’ vested in the Municipal Council. 
There is some force in his contention, but 
to the extent the municipality renders direct 
services to the owners of the market qua 
market owners cannot be ruled out from the 
principle of quid pro quo. 


9. In view of what we have indicated 
already the irresistible conclusion to reach 
is that the. demand raised by the municipal 
council by its resolution dated 4-2-70 and 
conveyed under the order of the Executive 
Officer dated 6-2-70 cannot be sustained. It 
is true that the licence fee is within the per- 
missible limit indicated under Section 298 of 
the Act. If adequate services were rendered 
and the principle of quid pro quo was sup- 
portable the limit of the fee could go upto 
20 per centum of the gross income. Here 
the demand is 8 per cent. While it is with- 
in the statutory limit indicated under Sec- 
tion 298 of the Act, yet it is bad because it 
has ceased to be a fee in the absence of quid 
pro quo. We would accordingly allow the 
writ petition, quash the resolution of the 
Municipal Council and issue a writ of man- 
damus requiring the opposite parties 1, 2 
and 3 to desist from giving effect to the 
same. We would, however, make it. clear 
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that it is open to the Municipal Council to 
raise a proper licence fee keeping in view the 
principles we have indicated, and if the peti- 
tioners have really run the market for the 
year in question they shall certainly be liable 
to pay such fee. The Municipal Council 
would do well to fix a proper fee in respect 
of the licence in years to come so that such 
a dispute may not recur and the Municipa- 
lity may not be drawn into litigation again. 
We leave the parties to bear their own 
costs. 


B. K. RAY, J.s— 10. I agree. 
mene ` Petition allowed. 





/ AIR 1973 ORISSA 13 (Y 69 C 5) 
R. N. MISRA, J. 
Balaram Agasti and others, Appellants v. 
Ramesh Chandra Mohanty and others, Res- 
pondents. 
Second Appeals Nos. 234 and 235 of 
1968, D/- 14-2-1972 from order of B. R. Rao, 
Dist. J., Balasore, D/- 9-3-1968. 
Index Note: — (A) Evidence Act (1872), 
Section 92 Provisos 2 and 3 — Document in 
writing not containing entire agreement be- 
tween parties but embodying only some of 
the conditioms — Oral evidemce to prove 
some other terms which have beem agreed 
and which constitute a condition precedent 
to the obligation under, amd mot inconsistent 
with written agreement, is admissible. Case 
law referred. (Paras 6, 7, 3) 
Cases Referred: Chronological Paras 
AIR 1938 PC 198 = (1938) 2 Mad 
LI 469, Rowland Ady v. Administra- 
tor General of Burma 

AIR 1936 Mad 841 = 44 Mad LW 
629, Valipireddy Papi Reddy v. 
Valipireddy Narayana Reddy 7 

AIR 1923 PC 47 = 50 Ind App 25, 
Harichand Mancharam v. Govind ` 
Laxman Gokhale . 7 

L. K. Dasgupta and G. N. Sengupta, for 
Appellants; G. G. Das, for Respondents. 

JUDGMENT:— These two appeals 
arise out of a common judgment delivered 
in two independent suits and, therefore, both 
the second appeals shall be disposed of by 
this common judgment. 


2. The present appellants were de- 
fendants in Title Suit No. 281 of 1962 insti- 
tuted on 8-11-1962. That suit was one for 
demarcation of properties and a decree for 
injunction restraining the defendants from 
interfering with the property demarcated to 
belong to the plaintiffs. The plaintiffs claim- 
ed that by a decree given in this Court in 
Second Appeal No. 152 of 1951 as reviewed 
by Civil Review No. 1 of 1955 on 21-12-57 
_ they obtained 1.40 acres and the defendants 
got 33 decimals. There were various litiga- 
tions between the parties, and the defen- 
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dants with a view to harassing the plaintiffs, 
interfered with the boundaries of the plain- 
tiffs land and cut and removed the demar- 
cating boundary on the east on 28-1-1962. 
The suit was, therefore, instituted for de- 
marcation and permanent injunction. The 
defendants in their written statement in the 
said suit disputed the allegation of interfer- 
ence with the boundary of the plaintiffs. But 
they indicated that they had no objection to 
demarcation through court. 

3: While that suit was pending it is 
alleged that on 6-4-1964 parties entered into 
a compromise in the presence of bhadraloks 
and it was agreed that the disputed property 
would be sold to the defendants of this suit 
for a consideration of Rs. 1,300-./ The 
plaintiffs are said to have purchased the 
stamp through defendant No. 1 on 6-4-1964. 
The sale deed was executed on the same day 
and was registered. It was stipulated that 
the consideration money would be paid to 
the plaintiffs on their endorsing the registra- 
tion ticket in favour of the defendants. The 
plaintiffs, however, omitted to endorse the 
ticket evén when the payment was offered. 
On 1-5-1964 the plaintiffs executed and re- 
gistered a cancellation deed falsely alleging 
that the consideration was Rs. 3,000/- and not 
IRs. 1,300/- and the defendants had omitted 
to offer the consideration money as stipulat- 
ed. The defendants deposited the amount of 
Rs. 1,300/- and instituted Title Suit No. 305 
of 1964 on 8-10-1964 asking for a declara- 
tion of their title to the disputed property 
(1.40 acres} on the basis of the sale deed 
dated 6-4-1964 and recovery of possession. 
The plaintiffs of the earlier suit who are de- 
fendants in this suit denied the validity of 
the sale deed, pleaded that the consideration 
money was Rs. 3,000/- and not Rs. 1,300/-; 
the compromise which gave rise to the, sale 
deed was to the effect that all disputes be- 
tween the parties would be settled and in fact 
on the self-same day there was a sale deed 
executed by the plaintiffs of the subsequent 
suit in favour of the defendants which would 
go to show that an elaborate arrangement 
had been envisaged which brought about the 
sale deed. Since the entire arrangement was 
not accepted by the plaintiffs of the subse- 
quent suit they were not entitled to claim 
benefit under the sale deed de hors the other 
aspects. It was emphatically pleaded that 
giving effect to the sale ,deed*merely would 
not reflect the true intention of the parties 
and as such, the court should not enforce 
the sale deed. 

4, The two. suits were tried together. 
The learned trial Judge as also the Lower 
Appellate Court accepted the defence of the 
second suit namely that the compromise was 
comprehensive in its nature, character and 
effect and the sale deed did not embody the 
entire terms of the compromise. The trial 
Court found that Rs. 3,000/- was the real 
consideration of the sale deed and not 
Rs. 1,300/- and, therefore, it did not give 
effect to the sale deed dated 6-4-1964 and 
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decreed the -first suit. The plaintiffs of the 
subsequent suit having lost in both the cases 
preferred two appeals. The learned Appel- 
late Judge who disposed of the appeals by 
a common judgment came to find that the 
trial Court was wrong in allownig oral evi- 
dence to be led about the actual considera- 
tion of the sale deed dated 6-4-1964. He 


held that the consideration was Rs. 1,300/-. 


as indicated in the sale deed. He, however, 
accepted the trial Court’s finding that the sale- 
deed was the outcome of a comprehensive 
compromise and since the plaintiffs of the 
second suit were not accepting the compro- 
mise as a whole, they could not have the 
benefit of the sale deed. He accordingly up- 
-held the decree of the trial Court. These 
two second appeals have been filed in this 
Court by the plaintiffs of the subsequent suit. 
Second Appeal No. 234 of 1968 is directed 
against the decree in the earlier case where 
the respondents were the plaintiffs and Second 
Appeal No. 235 of 1968 is directed against 
the decree in the subsequent suit where the 
appellants were the plaintiffs. 

5. Mr. Dasgupta appearing’ for the 
appellants in the two appeals raises a com- 
mon contention namely that the Courts be- 
low were wrong in admitting oral evidence 
to find that the compromise was comprehen- 
sive in its nature and apart from the terms 
in the sale deed in question there were other 
terms to be complied with which the plain- 
tiffs of the subsequent suit had not accepted. 


6. Section 92 of the Evidence Act 
provides as follows: 

“Exclusion of evidence of oral agree- 
ment:— When the terms of any such con- 
tract, grant or other disposition of property, 
or any matter required by law to be reduced 
to the form of a document, have been prov- 
ed according to the last section, no evidence 
of any oral agreement or statement shall be 
admitted, as between the parties to any such 
instrument or their representatives-in-inte- 
rest, for the purpose of contradicting, vary- 
ing, adding to, or subtracting from, its terms: 

Proviso (I) eene siori arrr US ER 

(2) The existence of any separate oral 
agreement as to any matter on which a docu- 
ment is silent, and which is not inconsistent 
with its terms, may be proved. In consider- 
ing whether or not this proviso applies, the 
Court shall have regard to the decree of for- 
mality of the Gocument. 

(3) The existence of any separate oral 
agreement, constituting a condition precedent 
to the attaching of anv obligation under any 
such contract, grant of disposition of pro- 
perty, may be proved. 

(4) sessa 

(5) ELET , @heeey 

(6) asss sesede. auai waned : 
Mr. Dasgupta contends that none of the pro- 
visos applies and, therefore, oral evidence 
should have been excluded by applying the 
provisions of the secticn itself. According to 
him, the sale deed itself contains the entire 
terms of the settlement. It is possible that 


essees eaneee evnene 
33 


avert 
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there was negotiation before the actual set- 
tlement was brought about but the true in- 
tention of the parties was reflected in the 
terms contained in the sale deed itself. On 
the other hand, Mr. Das for the respon- 
dents contends that provisos 2 and 3 which 
are by way of exceptions to the ban imposed 
under Section 92 itself are applicable and 
the lower appellate Court has rightly used 
those provisions to justify the reception of 
the oral evidence in support of the de- 
fence plea in the second suit. 


Law is well settled that when there is 
a document in writing which does not con- 
tain the entire agreement between the parties 
but embodies only some of the conditions, 
oral evidence to prove some other terms 
which had been agreed upon and which are 
not inconsistent with the written instrument 
is clearly admissible in evidence. 


7. It would be useful to refer to the 
terms of the sale deed (Ext. A) now. It had 
been stated there: ` 


“We the vendors purchased the property 
in question being the highest bidders in Court 
auction in rent execution No. 902 of 1940-41 - 
and we obtained possession through court and 
have been in possession in our own right of 
this property.. But in relation to the afore- 
said property, between us the vendors and 
you the vendees there have been a series of 
litigations some of which have been before 
the original courts and some have even gone 
upto the High Court; as a result thereof both 
of us have been subjected to lot of difficul- 
ties and expenses. Common friends and 
well wishers like Sri Bishnu Mohan Naik and 
Shri Judhisthir Naik and others mooted a 
settlement between us and have been success- 
ful to bring about the sale as a result where- 
of we the vendors are to sell the prope 
to you for a consideration of Rs. 1,300/-. We 
have accepted their decision and in order to 
meet our legitimate expenses we have -decid- - 
ed to sell the property to you and receive 
the entire consideration at the time of en- 
dorsing the registration ticket.........” 

Mr. Dasgupta’s contention is that the entire 
compromise is revealed in the narrative por- 
tion of the sale deed as extracted above and, 
therefore, parole evidence was not available 
to be led which would have the effect of con- 
tradicting, varying or adding to the terms of 
the sale deed. In support of his contention 
Mr. Dasgupta relies upon a decision of the 
Madras High Court in the case of Valipi- 
reddy Papi Reddy v. Valipireddy Narayana 
Reddy, AIR 1936 Mad 841 and another deci- 
sion in the case of Harichand Mancharam v. 
Govind Laxman Gokhale, AIR 1923 PC 47. 
On the other hand it is contended on behalf 
of the respondents that provisos 2 and 3 are 
applicable and as such the evidence as led of 
giving an account of the entire matter of 
settlement is admissible. I think the Jearn- 
ed Appellate Judge was right when he took 
into account the oral evidence as also the 
other sale deed (Ext. C) to find out what was 
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the real intention of the parties. The only 
question is as to whether Section 92 stands as 
a bar to admissibility of such evidence. The 
second and third provisos have limitations 
on the ban contained in Section 92. The 
second proviso makes such evidence admis- 
sible which really does not have the effect 
of contradicting, varying, adding to or sub- 
tracting from the terms of the document 
under consideration. The third proviso 
makes the separate oral agreement constitut- 
ing a condition precedent to the attaching of 
any obligation under disposition of the pro- 
perty admissible. 


_ Lord Wright delivering the judgment of 
the Board in Rowland Ady v. Administrator 
General, AIR 1938 PC 198 observed:— 


“Their Lordships are of opinion that the 
accompanying or collateral agreement which 
was the condition of the execution of the 
promissory note was a written agreement 
and, therefore outside Section 92. But even 
if the collateral agreement was an oral agres- 
ment so as to come within Section 92, they 
are of opinion that it would fall within pro- 
viso 3 of the section which states the Indian 
Law in terms which are in accordance with 
the English law. It is necessary to distin- 
guish a collateral agreement which alters the 
legal effect of the instrument for an agree- 
ment that the instrument should not be an 
effective instrument until some condition is 
fulfilled, or, to put it in another form, it is 
necessary to distinguish an agreement in de- 
feasance of the contract from an agreement 
suspending the coming into force of the con- 
tract contained in the promissory note.” 
Here indeed lies the true distinction. The 
plaintiffs of the earlier suit did not take the 
stand that Ext. A was not a sale deed con- 
veying title but they have contended that it 
was not to take effect until certain other 
events happened. ‘The effectiveness of the 
sale deed was contingent upon the other 
events and since the sale was a part of a 
large arrangement, `. its partial enforcement 
which would certainly be inequitable would 
not be enforced. 


8. In my view there is substantial 
force in the contention of Mr. Das that in 
the facts of this case, the courts below were 
right in allowing such evidence to come in 
under these two provisos. It is true that the 
two provisos cover different aspects but in 
the present case, the matter is such that either 
of them applies. The decision of the Bhadra- 
loks which has been found as a fact to be 
comprehensive was indeed an arrangement 
constituting a condition precedent to the ob- 
ligation under the sale deed. Similarly if 
those arrangements are taken into account, 
they indeed do not have the effect of intro- 
ducing anything inconsistent with the terms 
of the sale deed. The true intention of the 
parties to sale deed has been found out by 
the Lower Appellate Court by referring to 
various circumstances including conduct of 
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parties both before and subsequent to the 
transaction. He has found out that the par- 
ties were rich and were capable of paying the 
consideration money forthwith. But that had 
been deferred so that there may be rea- 
sonable time to give effect to the terms of 
the entire settlement. The view taken in 
the Lower Appellate Court does not seem to 
be contrary to law. I would accordingly 


uphold the affirming decision of the Lower 


Appellate Court and dismiss second appeal 
No. 235 of 1968. 

9, So far as Second Appeal No. 234. 
of 1968 is concerned, the defendants had ac- 
tually not resisted the relief asked for by 
the plaintiffs and the courts below were right 
in granting the relief of demarcation through 
court and permanent injunction against the 
defendants of that suit. That appeal also, 
therefore, fails. In the peculiar circumstances 
of the case, however, I think it appropriate 
that the parties should bear their costs of the 
litigation throughout. ` 

Second appeals dismissed. 





AIR 1973 ORISSA 15 V 68 C 6) 
G. K. MISRA, C. J. AND B. K. RAY, J. 
Gopilal Agarwal, Petitioner v. Stata of 
Orissa and another, Opposite Parties. 
Original Jur. Case No. 1005 of 1971, 
D/- 2-2-1972. 
Index Note: — (A) Drags and Cosme- 


tics Act (1940), Section 3 (aaa) — “Cosme- 


tic? —- Meaning of — Gudakhu is a cosme- 
tic. — (X-Ref: Interpretation of Statutes — 
Meaning of Words.) 

Brief Note: — (A) Though Gudakhu 
has narcotic effect, it is an article intended 
to be rubbed against human teeth despite 
the fact that it does not whiten the teeth. 
Further, the word “cleansing” cannot be 
construed ejusdem generis with the words 
succeeding such as beautifying, promoting 
attractiveness or altering the appearance. 
The language used by the Legislature .is the 


‘true depository of the legislative intent. The 


plain meaning cannot be whittled down by 
taking into consideration the meaning of 
‘cosmetic’, as used in common parlance. AIR 
1971 SC 65, Distinguished & Explained. 
, (Paras 4, 7) 
Index Note: — (B) Drugs aud Cosme- 
tics Act (1940), Section 18 (c) — In view of 
the provisions of Section 18 (c) a person 
cannot manufacture for sale or sell ete 
Gudakhu without taking a licence — Non- 
fixation of standard quality of Gudakhu has 
nothing to do with taking of licence. 
(Paras 6, 7) 
Index Note: — (C) Drags and Cosme- 
tics Act (1940), Section 16 (1) (b} — Penalty 
for infringement of standard quality of Gu- 
dakhu cannot be enforced until standard 
quality is prescribed under Rules — Rule 
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150-A does not prescribe standard quality 
for Gudakhu. (X-Ref: Drugs and Cosmetics 
Rules (1945), Rule 150-A). (Paras 6, 7) 


Cases Referred: Chronological Paras 
1972 Tax LR 1706 = 28 STC 614 
(Andh Pra), J. V. Seshaiah & Sons Vv. 
State of Andh Pradesh 
AIR 1971 SC 65 = (1971) 1 SCR 
731, M/s. Sarin Chemical ‘Laboratory n 
v. Commr. of Sales Tax. U. P. 4 
(1971) 28 STC 5 (Guj), B. Shah & 
_ Co. Surat v.. State of Gujarat 4. 
(1970) 26 STC 74 (Al), Commr. of 
Sales - Tax v. Pradeep Products, 
Kanpur 4 
(1969) 24 STC 106 (Guj), Prakash 
Trading Co. v. State of Gujarat 4 
'ATR 1968 All 3 = 19 STC 480, Plas- 
tic Products Ltd. v. Commr. of Sales 


Tax, U. P. Lucknow . p 4 
(1968) 22 STC 169 (Bom), Commr. of 
Sales Tax v. Vicco Laboratories 4 


(1963) 14 STC 943 = ILR (1964) 1 
Mad 209, Somasundara Mudaliar V. : 
State of Madras ` 4 


S. Acharya and N. N. Bhattacharya, fop 
Petitioner; Advocate-General, for Opposite 
Parties. 

G. K. C. Ju— The petitioner’s 
case may be stated in short. The petitioner 
is a partner of Messrs. Golabrai Madumal, 
a partnership firm registered under the Indian 
Partnership Act, 1932, which owns a Guda- 
khu factory known as Bharat Mata Guda~ 


khu Factory, having its place of business in - 


Choudhury Bazar in the City of Cuttack, 
which manufactures and sells a particulas 
kind of tobacco locally known as Gudakhu. 
The Gudakhu manufactured by the peti- 
tioner-firm is either chewed or rubbed against 
the teeth for its narcotic effect. It is a 


tobacco product containing tobacco powder, - 


lime, molasses and red ochre (Geru Mati). 
In the rejoinder the proportion of the various 
constituents of Gudakhu is given as I kg of 
tobacco powder, 2 kg. of molasses, 150 grains 
of lime and 50 grams of red ochre. A lettep 
(Annexure 1) dated 3ist of August, 1971, 
was addressed by the Drugs Controller and 
Director of Health and Family Planning Ser- 
vices, Orissa, to the President, Orissa Guda- 
khu Manufacturer’s Association. Its con- 
tents are as follows:— 

“Dear Sir ° 

I am to inform you that the Govern- 
ment after due examination of the issue whe- 
ther Dantaghesa Gudakhu comes under the 
definition of a cosmetic as per the Drugs & 
Cosmetics Act, 1940, have declared it as a 
cosmetic. It is therefore now decided that 
the provisions of the Drugs & Cosmetics Act 
and Rules thereunder should be applicable 
to the manufacture of Dantaghasa Gudakhu. 

You are, therefore, requested to kindly 
advise your constituent members to make 
necessary applications for licences as requir- 
ed under the provisions of the Drugs & 
Cosmetics Act and rules made thereunder. 
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They may also be advised appropriately to 
abide by all the provisions of the above Act, 
and rules applicable to Cosmetic manufac- 
turers. Manufacturers are being addressed 
individually to apply for licences. A Press 
Note in the daily newspapers of the State is 
also being issued for information of all con- 
cerned. 

Receipt of this letter may please be ac- 
knowledged.”’. l 

A Press Note (Annexure 2) was issued 
to the same effect. Whe -Press Note runs 


us: 

“Manufacture for sale of “Dantaghasa 
Gudakhu” which is a Cosmetic item for the 
purpose of the Drugs & Cosmetics Act, 1940 
and rules thereunder is required to be cover- 
ed under a licence issued for the purpose 
under the said Rules. - : 

Manufacture of - Cosmetics without a 
valid ‘licence is an offence punishable with 
imprisonment for a term which may extend 
to one year or with fine which may extend 
to five hundred rupees or with both. 

All manufacturers of Dantaghasa Guda- 
khu in the State are advised to take out re- 
quisite licenses within three months from 
the date of issue of this Press Note, failing 
which action as provided under the law will 
be taken against them. For clarifications, if 
any, the Joint Drugs Controller, Orissa op 
any of the Drugs Inspectors of the State 
may be contacted. 

Drugs Controller & Director of Health 

& Family Planning Service, Orissa.” 

__ he petitioner’s case is that Dantaghasa 
Gudakhu does not come within the -defini- 
tion of ‘cosmetic’. He accordingly prays that 
Annexures 1 and 2 may be quashed and an 
Injunction may be issued against opposite 
parties restraining them from enforcing the 
provisions of the Drugs and Cosmetics Act, 
1940, as amended from time to time, (here- 
inafter to be referred to as the Act). 

In the counter-affidavit filed by the op- 

posite parties it was asserted that Dantaghasa 
Gudakhu is a processed product containing 
tobacco powder, lime, molasses and brick 
powder flavoured with some essence and it 
comes within the ambit of cosmetics. 
_. 2 Á number of points _ had been 
taken in the writ application; but in course 
of hearing Mr. Acharya advanced two con- 
tentions: 

G) Dantaghasa Gudakhu Manufactured 
by the petitioner does not come within the 
ambit of the definition ‘cosmetic’ in’ Sec- 
tion 3 (aaa) of the Act. 

Gi) Even if Dantaghasa Gudakhu is held 
to be a cosmetic, still the Act is not enfor- 
ceabie as the opposite parties have not fixed 
its standard quality by prescribing rules as 
enjoined upon in Section 16 (1) (b) and as 
such the petitioner cannot be called upon 
to take a licence for the manufacture of 
Gudakhu. 

3. Though in the counter-affidavit the 
opposite parties had taken a stand that brick 
powder is one of the constituents of Guda- 
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` khu, they accepted the averment in the re- 
joinder as one of the constituents is Geru 
Mati and not brick powder. 


4. The first question for considera- 
tion is whether Dantaghasa Gudakhu (here- 
inafter referred to as Gudakhu) is a cosmetic 
which has been defined in Section 3 (aaa) of 
the Act as follows: 

“ “Cosmetic” means any article intended 
to be rubbed, poured, sprinkled or sprayed 
on, or introduced into, or otherwise applied 
to, the human body or‘any part thereof for 
cleansing, beautifying, promoting attractive- 
ness, or altering the appearance, and includes 
any article intended for use as a component 
of cosmetic, but does not include soap.” 


It is not disputed that Gudakhu is an 
article intended to be rubbed against human 
teeth. It is contended that it is not used for 
cleansing teeth but is used for its narcotic 
effect. The undisputed fact that it has nar- 
cotic effect does not detract from its being 
used for cleansing teeth. It is further con- 
tended that the word “cleansing” shall be 
construed-ejusdem generis with the words 
succeeding such as beautifying, promoting at- 
tractiveness or altering the appearance. 


Different expressions have been used to 
convey different meanings. Gudakhu is used 
for cleansing teeth and the word “cleansing” 
need not carry the same meaning as the suc- 
ceeding expréssions. It may not whiten the 
teeth to the same extent as tooth paste and 


tooth powder do but all the same it clean- 


ges the teeth. All the elements of the defi- 
nition are thus fulfilled. The language used 
by the Legislature is the true depository of 
the legislative intent. The plain meaning can- 
not be whittled down by taking into consi- 
deration the meaning of ‘cosmetic’, as used 
in common parlance. If there had been no 
statutory definition the position might have 
been otherwise. l 

A number of decisions have been brought 
to our notice to show that under the Sales 
Wax Acts of different States tooth paste and 
tooth powder have been treated as toilets 
and not as cosmetics. Those decisions do 
not render any help in construing the mean- 
ing of ‘cosmetic’ in Section 3 (aaa) of the 
Act where a statutory definition has been 
furnished. In those Sales Tax Acts there is 
no statutory definition and the Courts had to 
depend upon the meaning of the expression 
as used in common parlance or dictionary 
and came to varying conclusions. The deci- 
sions cited are 19 STC 480 = (AIR 1968 
All 3), Plastic Products Ltd. v. Commr. of 
Sales Tax, U. P. Lucknow; (1968) 22 STC 
169 (Bom), Commr. of Sales Tax v. Vicco 
Laboratories; (1969) 24 STC 106 (Guj), Pra- 
kash Trading Co. v. State of Gujarat; (1970) 
96 STC 74 (All), Commr., Sales Tax v. Pra- 
deep Products Kanpur; (1971) 28 STC 5 
(Guj), B. Shah & Co., Surat v. State of Guja- 
rat; and 28 STC 614 = (1972 Tax LR 1706) 
(Andh Pra), J. V. Seshaiah & Sons v. State 
of Andhra Pradesh. It is not necessary to 
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refer to any of these decisions as the posi- 
tion with regard to the Sales Tax Act is con- 
cluded by AIR 1971 SC 65, M/s. Sarin Che- 
mical Laboratory v. Commr., of Sales Tax, 
U. P. In that case the question was whether 
the tooth powder is a toilet. Neither the 
expression “cosmetic” nor “toilet requisite”: 
had been defined in those Sales Tax Acts. 
Their Lordships said that the names of arti- 
cles, the sales and purchases of which’ are 
liable to be taxed given in a statute, unless 
defined in the statute, must be construed not 
in a technical sense but as understood in 
common parlance. In common parlance 
tooth powder is considered as a toilet. That 
meaning also accords with the dictionary 
meaning. They concurred with the view ex- 
pressed in (1963) 14 STC 943 (Mad), Soma- 
sundara Mudaliar v. State of Madras, (1968) 
22 STC 169 (Bom) and 19 STC 480 = 
(AIR 1968 All 3). This Supreme Court deci- 
sion is not of much: help so far as the pre- 
sent case is concerned except indicating the 
guiding principle that where a statutory defi- 
nition has been given the elements of the 
definition must be kept in view to see whe- 
ther the impugned article comes within the 
definition. l 

In this case a statutory definition has 
been given and the word “Gudakhu” satisfies 
all the elements of the definition and as such 
comes within the meaning of ‘cosmetic’, We 
accordingly reject the first contention. 

5. The second contention is that as 
the standard quality of Gudakhu has not 
been prescribed the petitioner cannot be call- 
ed upon to take a licence for manufacture 
of Gudakhu without a licence. Chapter IV 
deals with manufacture, sale and distribu- 
tion of drugs and cosmetics. Section 18 oc- 
curs in Chapter IV. Section 18 (c), so far 
as relevant, runs thus: 


. “18. From such date as may be fixed by 
the State Government by notification in the 
official Gazette in this behalf, no person 
shall himself or by any other person on his 
DOHA civsresed. Terese Gectscasg Sees 

{c) manufacture for sale, or sell, or stock 
or exhibit for sale,‘or distribute any drug or 
cosmetic, except under, and in accordance 
with the conditions of, a licence issued for 
such purpose under this Chapter.” 

Thus, the petitioner is bound to take a 
licence to manufacture Gudakhu. Taking of 
a licence has nothing to do with fixation of 
standards of quality. 

6. In Section 16 (1) (b) standards of 
quality of cosmetic have been dealt with. It 
says that for the purposes of Chapter IV the 
expression “standard quality” means “(b) in 
relation to a cosmetic, that the cosmetic com- 
plies with such standard as may be prescrib- 
ed.” Standard quality is prescribed under 
Rule 150-A. It lays down that subject to the 
provisions of the Drugs and Cosmetics Rules, 
1945 the standards for cosmetics shall be 
such as may be prescribed in Schedule S. 

In Schedule S the -only cosmetic for 
which standard quality has been prescribed 


18 Ori. [Prs. 1-2] 


as “eau-de-Cologne’. The standard as pres- 
cribed for it is extracted hereunder: 

“1. Alcoholic Fragrance solutions, such 
as ‘Eau-de-Cologne’ (by whatever name call- 
ed) which are intended for sale, shall be 
solutions in alcohol of perfumed oils and 
made according to the formulae of indivi- 
dual manufacturer. 


The alcohol used in the manufacture of 
such solutions shall contain one per cent of 
Diethyl Phthalate as denaturant and the con- 
tents of Deithy] Phthalate in each millilitre 
of the solution shall be shown on the lable. 

The lable of the container of any such 
Alcoholic Fragranze solution and the outer 
covering, if any, in which the container is 
packed, shall bear the following words, which 
shall be either printed or written in indelible 
ink in a conspicuous manner, namely:— 

“Harmful if taken internally”.” 

Till now no standard quality has been 
prescribed for Gucéakhu. Consequently those 
provisions of the Act and the rules which im- 
pose penalty for infringement of standard 
quality cannot be enforced against the peti- 
tioner till the same is prescribed. Non-fixa- 
tion of standard quality of Gudakhu has 
however nothing to do with the taking of 
licence. 

Te We would sum up our conclu- 
sions thus: 

(i) Gudakhu is a cosmetic within the 
meaning of Section 3 (aaa) of the Act. 

(ii) The petitioner cannot manufacture 
for sale or sell Gudakhu without taking a 
licence as requirec under the Act and the 
rues. 

(iii) The ‘provisions of the Act and the 
rules prescribing penalty for infringement 
of standard quality of Gudakhu cannot be 


enforced against the petitioner until the stan- 


dard quality is prescribed. 

8. On the aforesaid analysis, sub- 
ject to our observations that the provisions 
of the Act and the rules regarding infringe- 
ment of standard quality cannot be enforced 
against the petitioner until such quality is 
prescribed, the writ application bas no merit. 
It is accordingly disrnissed; but in the cir- 
cumstances, without costs. 

B. K. RAY, Ju-—- 9. I agree. 

Order accordingly. 
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S. K. RAY, J.:—This appeal is by the 
defendants from the confirming decision of 
Sti R. C. Jena, Subordinate Judge, Naya- 
garh, dated 7-11-69, passed in Title Appeal 
Nos. 36/28 of 1968, decreeing the plaintifi’s 
suit. 


2 There were two brothers, Hata 


and Nata. Plaintiff 1 is the widow of Nata 
who died on 18-6-64. Plaintiff 2 is his 
daughter. Defendants 1, 2 and 3 are the 


sons of Hata, and defendant 4 is the minop 
son of defendant 2. In a partition between 
these two brothers, the properties described 
in Schedules Ka and Kha of the plaint, the 
total extent of which is 2.50 acres, fell to 
the share of Nata. There was a mainten- 
ance proceeding under Section 488, Cr. P. C. 
by plaintiff 1 against her husband, Nata, in 
which the claim for maintenance was allow- 
ed. To satisfy the order for maintenance, 
N&ta transferred Kha Schedule properties 
to his wife, plaintiff 1, and put her in pos- 
session on 17-10-47, and since then plain- 
uff 1 is in possession, and by virtue of the 
Hindu Succession Act, 1956, she has be- 
come the absolute owner of the same. There- 
after Nata executed a sale-deed in respect 
of Ga Schedule properties in favour of de- 
fendants 1 to 3 on 20-11-52. On the same 
date he also executed another sale-deed in 
favour of defendants 1 and 2 in respect of 
Gha Schedule properties. These sale-deeds 
are alleged to be nominal transactions 
brought about by exercise of undue infi- 
ence by these defendants 1 to 3 on Nata 
Bhol who was pretty old at the time. Tt is 
also averred that these sale transac- 
tions were without payment of any consi- 
deration, and that there was in fact no sub- 
sisting necessity for Nata Bhol to sell away 
these properties, Despite the execution of 
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these two sale-deeds Nata continued to ba 
in possession of these properties till his 
death. In the year 1961, plaintiff 2 became 
aware of these benami and illegal sale 
transactions, and complained to the village 
Bhadralokas about them. There was a 
settlement upon which defendants 1 to 3 
agreed, in writing ‘on 15-1-61, to transfer 
the lands in Schedules Ga-and Gha in the 
name of Kuber Padhan, son of plaintiff 2. 
They, however, defaulted in carrying out 
the said agreement. Thereupon plaintiff 2 
complained to the Lodhachua Grama Pan- 
chayat on 23-2-61 and also reported about 
it to Ranpur Tahasildar. An inquiry was 
made and a report was submitted by the 
Grama Panchayat on 30-5-61. It is said 
that at the time of inquiry Nata was alive 
and it was admitted by him before the in- 
quiring officer that the sale-transactions of 
20-11-52 were without consideration. No 
action was taken on the report because the 
matter was one of a civil dispute. There- 
after defendants 1 to 3 again on 13-7-62 
obtained a fraudulent gift-deed from Nata 
in favour of defendant 4 in respect of the 
residential house and some other lands des- 
cribed in plaint-schedule Una, and it is 
said that this gift-deed was not acted upon 
and was invalid. 
3. The defendants resisted the suit. 
It is admitted that Kha Schedule lands were 
given to plaintiff 1 towards her miainten- 
ance, but as she, being a female, could not 
cultivate the same, she took the help of de- 
fendant 3 who cultivated the same and paid 
half the produce to her for the last 17 years 
or more. Defendant 3, therefore, claims 
tenancy right in respect of Kha Schedule 
lands under plaintiff 1. Nata had incurred 
some loans to meet his litigation expenses 
in the maintenance proceedings and there- 
after, when plaintiff 1 along with her 
daughter deserted him, he felt helpless and 
incurred further loans for his own mainten-~ 
ance. So, to clear the loans and to pay 
tent for his lands and to meet his other ex- 
penses Nata sold away his properties to 
defendants 1 to 3. Since their purchase in 
1952, defendants 1 to 3 have duly mutated 
their names and are in peaceful possession 
of the suit-lands by paying rent for the 
same. They deny the plaint-allegations that 
they exerted any undue influence on Nata 
Bhol for these impugned transfers. They 
further assert that Nata Bhol, out of his 
own free-will, gifted away the Una Sche- 
dule properties to defendant 4. The defen- 
dants are in possession of the properties-in- 
suit in their own right, title and interest. 
4. Nine issues were framed out of 
which issue Nos. 6, 7 and 8 are the main 
issues in the case. They are: 
- (6) Whether the sale-deeds executed 
by Nata Bhol in favour of defendants 1 to 
3 are nominal and without consideration? 
(7) Whether the gift-deed executed by 
Nata Bhol in favour of defendant 4 is legal, 
valid and binding on the plaintiffs? and 
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(8) Whether the plaintiffs are in posses- 

sion of plaint Ka and Kha Schedule pro- 
perties?.” 
It may be stated here that the defendant- 
appellants do not press their appeal so far 
as Kha sch. lands are concerned. The res- 
ult is that the suit must succeed in regard 
to that schedule of properties. The main 
dispute in this appeal, therefore, relates to 
properties in schedule Ga, Gha and Una. 


5. The findings of the courts below 
are that no consideration was paid in res- 
pect of. the impugned sale-deeds and Nata 
had no intention to convey title indepen- 
dent of payment of consideration, and 
therefore, the transferees acquired no title. 
The gift-deed is ineffective to convey title 
as the same has not been acted upon. Re- 
garding possession it was found that Nata 
was in possession of the suit-lands along 
with the defendants, till his death in 1964. 

6. As stated above, both the Courts 
have concurrently found that no considera- 
tion was paid under the two impugned sale- 


deeds, exts. A and B. In reaching this 
conclusion the Courts below have relied . 
upon the patent discrepancy between the 


recitals in these documents and the evidence 
regarding the necessity for sale, and upon 
the fact that no details were set out in the 
written statement as to the identity of the 
person from whom Nata Bhol incurred pre- 
vious loans. In evidence, the defendant’s 
story is that the consideration was paid on 
the date of registration of the  sale-deeds 
while in the written statement it has been 
stated that the consideration was by way of 
adjustment of the previous loans incurred 
by Nata from the defendants. Relying 
strongly on these circumstances, and feeling 
that in the context of these facts the testi- 
mony of defendant 3 as to payment of con- 
sideration is unacceptable without corrobo- 
ration of which there was none on record, 
the aforesaid finding has been rendered. 
That finding must, therefore, stand and the 
contention that there is no evidence to 
reach this finding has no basis. 

7. Jt is next contended that even as- 
suming that there was no payment of consi- 
deration, the intention of the parties was 
that title would pass immediately upon re- 
gistration and that it was not to be post- 
poned till after the payment of considera- 
‘tion. The settled position is, fhat the inten- 


_tion is to be gathered from the recitals of 


the sale-deeds in question, without. external 
aid, where they are clear and unambiguous. 
If the recitals are ambiguous or indecisive, 
the surrounding circumstances and the con- 
duct of the parties will be relevant consi- 
deration. 2 

According to the recitals of these sale- 
deeds, which I have perused, the convey- 
ances were made in repayment of loans al- 
ready incurred. In view of these express 
terms, no intention can be inferred that the 
vendor intended to convey title without 
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being paid proper consideration. If there 
had been clear recital that the executant 
conveyed title in favour of the vendee from 
the date of execution of the document and 
the recital regarding consideration came 
later, independent of the clause regardnig 


title, then it could be inferred that the par- . 


ties intended that the title would pass inde- 
pendently without the question of conside- 
ration. Further, in view of the finding that 
the recitals are untrue, it may be said that 


an ambiguity or indecisiveness has crept 
into those two documents, and the sur- 


rounding circumstances have, therefore, to 
be looked into to guage the intention of the 
parties. Such surrounding circumstances 
are that Nata Bhoi had been deserted by 
his wife when he was about 52 years or so 
old, and he was living with defendants r 
to 3 and enjoying his lands together with 
defendants 1 to 3. D.W. 2 has categori- 
cally stated; 

“Nata Bhol and defendants 1 to 3 were 

all remaining ‘together, and were enjoying 
the lands together. Nata Bhol was using 
the usufruct of his Jands till his death.” 
' He also died while living with defendants 
1 to 3. Some stress is sought to be laid by 
the appellants on the fact that the custody 
of these documents came from them, but 
in view of Nata’s joint. mess and residence 
with them, it is of no importance. Even 
considering all these surrounding circum- 
stances, the reasonable conclusion is that 
Nata Bhol never intended that he would 
convey title of his properties to these de- 
fendants independently of the payment of 
consideration. 


The lower appellate Court has dealt 
with this question im paragraphs 9 and 10 
of his judgment and has, in my opinion, 
considered all the relevant circumstances, 
and come to the right conclusion. 


+ 


8. The next question is whether the 
plaintiffs have established that the convey- 
ances and the gift-deed were obtained from 
Nata Bhol by exercise of undue influ- 
ence. Section 16, sub-section (1). of the 
Contract Act provides that a contract is 
said to be induced by ‘undue influence’ 
where the relations subsisting between the 
parties are such that one of the parties is 
in a position to dominate the will of the 
other and usgs that position to obtain an 
unfair advantage over the other, and sub- 
section (2) provides that in particular and 
without prejudice to the generality of the 
provisions in sub-section (1), a person is 
deemed to be in a position to dominate the 
will of another, where he stands in a fidu- 
ciary relation to the other, or where he 
makes a contract with a person whose men- 
tal capacity is temporarily or permanently 
affected by reason, inter alia, of mental or 
bodily distress. Sub-section (3) provides 
that where a person who is in a position 
to dominate the will of another, enters into 
a contract with him, and the transaction 
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appears, on the face of it or on the evi- 
dence adduced, to be unconscionable, the 
burden of proving that such contract was 
not induced by undue influence: shall lie 
upon the person in a position to dominate 
the will of the other. 

In this case it appears from the evi- 
dence that Nata Bhol was deserted by his 
wife and had been compelled by the latter 
to pay maintenance to her: There was no- 
body to look after him except these defen- 
dants who are his brother’s sons. Though 
he had separated from his brother, never- 
theless he was allowed, after his wife left 
him, to remain with the defendants jointly 
both in mess and residence. Nata Bhol 
was obviously under great mental distress 
on account of the desertion of his wife who 
had also taken away his minor daughter. 
Thus, the defendants were in a position to 
dominate the will of Nata Bhol. It ‘has 
been found that no consideration had been 
paid and that a false recital of payment 
of consideration was made in the sale-deeds, 
and thus, the transactions of sale appear 
to be unconscionable. In the context of 
these circumstances, the Jaw requires that 
the burden of proving that these sale- 
transactions were not induced by undue 
influence shall lie on the defendants. 


9. Both the courts below in com- 
ing to the conclusion that there was no pay- 
ment of consideration and that the defen- 
dants were in a position to dominate the 
will of their vendor, relied upon the evi- 
dence of the defendants and upon some 
documentary evidence which had been ad- 
mitted in the case without objection. The 
Courts below, I am further of the opinion, 
have not erred in the matter of placing thej: 
onus wrongly in dealing with the issue of 
‘undue influence’ Thus, the finding of un- 
due influence reached by the lower appel- 
late Court is a question of fact. It would 
be pertinent to quote a passage in this con- 
nection from the decision of the Supreme 
Court in the case of Ladli Parshad v. Kar- 
nal Distillery Co., AIR 1963 SC 1279: ` 

“Whether a particular transaction is 
vitiated on the ground of undue influence 
is primarily a decision on a question of fact. 
But a decision of the first appellate Court 
reached after placing the. onus wrongly or 
based on no evidence, or where there has 
been substantial error or defect in the pro- 
cedure, producing error or defect in the 
decision of the case on the merits, is not 
conclusive and a second appeal lies to the 
High Court against that decision.” 

In my opinion, this is not a case where, as 
already stated, either the onus has been 
wrongly placed or the finding is based on 
no evidence, or there has been substantial 
error or defect in the procedure. In view 
of the fact that no consideration had been 
paid under the impugned  sale-deeds and 
that the vendor never wanted to convey his 
title without being paid for it, and that the 
sale-transactions have been vitiated on ac- 
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count of undue influence exercised by the 
defendants, the sale-transactions evidenced 
by Exts. A and B must be treated as void. 


10. I will now take up the case re- 
lating to the gift-deed, ext. C. This gift- 
.deed is in favour of the minor son of de- 
fendant 2. According to Sections 122 and 
123 of the Transfer of Property Act, in 
order to effect a valid gift there must be a 
transfer of the immovable property made 
voluntarily and without consideration -by 
the donor and accepted by or on behalf of 
the donee, and such transfer must be effect- 
ed by a registered instrument signed by the 
donor and attested at least by two witnes- 
ses. In this case, defendant 2, father of the 
minor donee, has not been examined, and 
there is no evidence of acceptance. There 
‘are cases where mere possession by or on 
behalf of the donee may amount to accept- 
ance of the gift. In the present case the 
evidence is that both the donor and the 
donee were residing in the same homestead 
jointly and the subject-matter of the gift- 
deed is a portion of the homestead enjoyed 
jointly by the donor and the donee. In 
such circumstances, mere possession, which 
is not an unequivocal factor, cannot be 
treated as evidence of acceptance. That 
apart, from the very fact that defendant 2 
is alive and is the father of the donee, but 


has not come to the witness-box to depose / 


to the acceptance, an adverse inference that 
there has been no acceptance is to be drawn 
and necessarily, therefore, it must be taken 
that the validity of the gift has not been 
established. Further, it also appears that 
the attestation has not been proved in this 
case. 


For the aforesaid reasons, I am of the 
opinion that the decisions of the Courts 
below are correct, and there is no merit in 
this appeal which is accordingly dismissed, 
but ‘in the circumstances, there will be no 
order as to costs of this Court. 

Appeal dismissed. 
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ing the provision of that section. 
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There was nothing on record to show 
that the defendant had yet something more 
to do for the performance of which his 
willingness and readiness had to be indicat- 
ed. But if the plea had been raised it was 
open to the plaintiff to counteract the same 
by pleading non-application of that section 
since dispute touching upon fact can be 
raised. Without such a plea being raised, 
to allow such a plea being raised for the 
first time in appeal is certainly providing a 
handicap to the other party in the litigation. 
AIR 1947 Nag 188 and AIR 1961 Madh 
Pra 237, AIR 1966 Ker 96 (FB), Relied on. 
l (Para 2) 
Cases Referred: Chronological Paras 


AIR 1966 Ker 96 == 1965 Ker LJ 1081 
(FB), Ilikkal Devaswom v.: Pottak- 
kati Narayanan Raghavan 

AIR 1961 Madh Pra 237 == 1961 Jab 
LI 427, Bhagwandas Parsadilal v. 
Surajmal - 

AIR 1947 Nag 188 = 1946 Nag LY 
602, Pusaram Maniklal Izardar v. 
Deorao Gopalrao Mali 2 


Y. S. N. Murty, for Appellant. 

JUDGMENT :— The plaintiff is in 
appeal against the reversing decision of the 
learned Additional Subordinate Judge, Jey- 
pore. The plaintiff had sued for title and 
recovery of possession of the disputed pro- 
perty upon ejectment of the defendant 
therefrom. The disputed property admitted- 
ly belonged to one Hori Bhotra and his 
brother Arjuna who happen to be sons of 
one Phagunu Bhotra. Hari and Arjuna 
had previously mortgaged the disputed pro- 
perty with one Jhitru. The land was there- 
after again mortgaged and it was sold to 


‘the plaintiff for a consideration of rupees 


four hundred under a registered sale deed 
dated 8th of March, 1965. The plaintiff 
redeemed the mortgage and obtained posses- 
sion. There was a proceeding under Sec- 
tion 145, Code of Criminal Procedure which 
terminated in favour of the defendant. 
Hence the suit. The defendant claimed that 
he had purchased the disputed property 
from Hari and his brother for Rs. 140/- in 
cash and five putties of paddy in kind in 
1956 and was cultivating possession since 
then. It was pleaded that. the plaintiff had 
full knowledge of the prior sale in favour 
of the defendant as also the edefendant’s 
possession. Thus the sale did not confer 
any title on the plaintiff because the plain- 
tiffs vendor had lost title by the time of 
sale under the registered sale deed. The 
learned trial Judge found that the title had 
vested on the plaintiff under his purchase- 
by Ext. 1 and the story of possession by 
the defendant through an unregistered sale 
deed was not accepted. The learned appel- 
late Judge reversed the decree of the trial 
Court by applying Sec. 53-A of the Trans- 
fer of Property Act to the case. The re- 
versing decision of the lower appellate Court 
is assailed in second appeal. 
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Ze Tt is contended by Mr. Murty 
that the lower appellate Court was in error 
in applying the principles of Section 53-A 
of the Transfer of Property Act though 
such plea had not specifically been raised in 
the written statement and no issue had been 
struck. Section 53-A provides: 

“53-A. Part performance— Where any 
person contracts to transfer for considera- 
tion any immoveable property by writing 
signed by him or on his behalf from which 
the terms necessary to constitute the trans- 
fer can be ascertained with reasonable cer- 
tainty, 

and the transferee has, in part perform- 
ance of the contract, taken possession of 
the property or any part thereof, or the 
transferee, being already in possession, con- 
tinues in possession in part performance of 
the contract and has done some act in fur- 
therance of the contract, : 

and the transferee has performed or is 
willing to perform his part of the contract, 

then, notwithstanding that the contract, 
though required to be registered, has not 
been registered, or, where there is an instru- 
ment of transfer, that the transfer has not 
been completed in the manner prescribed 
therefor by the law for the time being in 
force, the transferor or any person claiming 
under him shall be debarred from enforcing 
against the transferee and persons claiming 
under him any right in respect of the pro- 
perty of which the transferee has taken or 
continued in possession, other than a right 
exprecely provided by the terms of the con- 
tract; 

Provided that nothing in this section 
shall affect the rights of a transferee for 
consideration who has no notice of the con- 
tract or of the part performance thereof.” 
Reliance is placed in the case of (Pusaram 
Maniklal Izardar v. Deorao Gopalrao Mali, 
_ AIR 1947 Nag 188 where Vivian Bose, J. 
as his Lordship then was held: 


“The section requires, in the first place, 
that there should be a written contract. 
That predicates a valid contract—a contract 
of a type which could be ‘specifically en- 
forced. It would be ridiculous to suggest 
that a person would have a better right 
under a mere equity than he would have at 
law—that he could acquire rights in equity 
under a written contract which the law 
would refuse fọ LECORMISC........cccccce  ceesceees 

Another point as regards this is that it 
must be shown that the party relying on 
Section 53-A has either fulfilled, or is pre- 
pared to fulfil, his part of the bargain. 
Now the readiness and willingness must be 
pleaded. It is a pre-requisite to the applica- 
tion of the section. Until it is pleaded no 
reply is possible.” 

Mr. Murty also places reliance on a deci- 
sion of the Madhya Pradesh High Court in 
the case of Bhagwandas Parsadilal v. Suraj- 
mal, AIR 196] Madh Pra 237. Sharma, J. 
followed the aforesaid decision of Bose, J. 
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derafien mentioned therein. 


A. LR. 


and held that Section 53-A of the Transfer 
of Property Act requires that the party re« 
lying on the section has either fulfilled or is 
prepared to fulfil his part of the bargain. 
This fact must be pleaded by him. A Full 
Bench of the Kerala High Court in the case 
of Hlikkal Devaswom v. Pottakkati Nara- 
yanan Raghavan, AIR 1966 Ker 96 (FB) 
has indicated that in the absence of founda- 
tion laid in the pleadings the plea of Sec- 
tion 53-A of the Transfer of Property Act 
cannot be invoked. I think there is good 
basis in the contention of Mr. Murty that 
in the absence of a specific plea raised in 
the written statement that the defendant was 
entitled to protection under Section 53-A of 
the Transfer of Property Act, the lower ap- 
pellate Court was not justified in applying 
the provision of that section. It is true that’. 
there is nothing on record to show that the 
defendant had yet something more to do for 
the performance of which his readiness and 
willingness had to be indicated. But if the 
plea had been raised it was open to the 
plaintiff to counteract the same by pleading 
the non-application of the section since dis- 
pute touching upon fact can be raised. 
Without such a plea being raised, to allow 
such a plea to be raised for the first time 
in appeal is certainly providing a handicap 
to the other party in the litigation. - The 
learned appellate Judge was, therefore, not 
justified in appeal to introduce and rely 
upon the plea of Section 53-A of the Trans- 
fer of Property Act. That plea failing, cere 
tainly the defendant would not be the holder 
of title under Ext. A, the unregistered salo 
deed admittedly for a consideration of more 
than rupees one hundred. 

The 


3. The appeal succeeds. judg- 


‘ment of the lower appellate Court is vacat- 


ed and that of the trial Court is restored. 
There is no appearance for the respondent 
In this case in spite of notice. Interest of 
Justice would be adequately served if the 
parties are called upon to meet their res- 
pective costs throughout. 


Appeal allowed. 
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Madanmohan Jena and others, Appel- 
ae v. Srinath Samal and others, Respon- 
ents. 


First Appeal No. 11 of 1965, DJ- 4-1- 
1972, from order of K. P. Mohapatra, Addl. 
Sub-J., Cuttack, D/- 6-10-1964. 


Index Note:— (A) Negotiable Instru- 
ments Act (1881), Section 118 — Provisions 
of this section raise a presumption that the 
negotiable imstrument —- in this ease a 
hand-note — is fully supported by the consi- 
(Para 5) 
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Index Note:— (B) Evidence Act (1872), 
Section 92, Proviso (4) — A contract reduc- 


ed to writing and registered, either volun-. 


tarily or as required by law, can be modi- 
Ged or rescinded only by a registered imsiru- 
ment and mo evidence of subsequent coral 
agreement to modify or rescind the comtract 
is permissible. (Para 6) 

G. C. Jena, for Appellants; K. M. 
Swain, for Respondents. 

JUDGMENT:— This is an appeal by 
defendants 1, 2 and 4 and arises out of a 
suit brought against them and defendant 
No. 5 for recovery of Rs. 7,500/- alleged 
to be due on a registered handnote dated 
25-6-1949 executed in favour of the plain- 
tiff by defendant No. 5 and his brother 
Krushna Chandra Jena. Krushna Chandra 
Jena is dead. Defendants 1 and 2 are alleg- 
ed to be his sons and defendant No. 4 is 
his widow. In execution of a decree which 
the Raja of Aul had obtained aganist Kru- 
shna Chandra Jena and his brother Gana- 
nath Jena (defendant No. 5), he brought the 
Jatter’s ancestral properties to sale and pur- 
chased them himself. Subsequently the two 
brothers negotiated with the Raja to get 
back the properties from him on payment 
of Rs. 3262/-. For executing the sale deed 
in their favour, they were to purchase stamp 
and for this and certain other needs of 
theirs, they had borrowed Rs. 938/- from 
the plaintiff in several instalments. Both the 
brothers executed in favour of the plaintif 
a handnote for Rs. 4200/-. Rs. 938/- which 
they had previously taken from the plain- 
tiff was adjusted towards consideration and 
the balance of Rs. 3262/- was paid by the 
plaintiff on behalf of Krushna Chandra 
Jena and his brother defendant No. 5 to 
the Raja of Aul. Shortly thereafter, the 
Raja executed the sale deed Ext. A in favour 
of the two TOD in e of- a 
items of property for a consideration o 
Rs. 2370/- aad for the balance of Rs. 892/- 
which the Raja still bad with him hs pro- 
mised to lease out the remaining lands of 
the family to Krushna Jena and his bro- 
ther. The Raja, however, died before this 
lease deed could be executed. The plain- 
tiff’s case is that full consideration under the 
handnote Ext. 1 had been paid in the man- 
ner indicated above and that except a pay- 
ment of Rs. 25/- made on 23-6-1952, the 
defendants did not make any further pay- 
ment. He, therefore, brought the suit 
claiming Rs. 7,500/- the balance amount 
due with interest at 12 per cent per annum, 
Defendant No. 5 did not resist the suit. 
Defendants 1 and 2 in two separate written 
statements contended that defendant No. 1 
had been adopted to Basudeb Jena and de- 
fendant 2 had been adopted. to one Banshi- 
dhar Jena and that consequently neither of 
them. was liable to pay the suit debts. In 
a separate written statement filed by defen- 
dant No. 4, she supported the plea of adop- 
tion set up by defendants 1 and 2. She stat- 
ed that although the suit handnote Ext. 1 
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was executed for a consideration of Rupees 
4,200/-, it was supported by consideration 
only to the extent of Rs. 2,370/- which is 
the amount which plaintiff had paid to the 
Raja of Aul on behalf of Krushna Jena 
and his brother. There was no stipulation 
for payment of interest. It was further sti- 
pulated at that time that Krushna would 
discharge two-thirds of the amount due on 
‘the handnote and defendant No. 5 would 
pay the balance one-third. Accordingly, 
Krushna Jena paid his two-thirds share to 
the’ plaintiff, but in view of the fact that de- 
fendant No. 5 was living with the. plaintiff, 
the latter relinquished the share payable by 
defendant No. 5 and handed over the hand- 
note to Krushna. Subsequently defendant 
No. 5 stole away the hand-note from Kru- 
shna’s house and handed it over to the 
plaintiff to enable him to file the present 
‘suit. It was also contended that the plain- 
tiff has not signed in the plaint and also 
in the Vakalatnama and consequently the 
suit as laid is not maintainable. 


2. On the application of the defen- 
dants, the disputed signatures of the plaintiff 
on the plaint along with his signatures on 
the back of the summons were sent to the 
Handwriting Expert D.W. 6 for opinion 
and he was also examined on commission, 
He stated that it is not possible for him to 
give any definite opinion regarding the 
genuineness of the signatures on the plaint. 
The plaintiff who examined himself as 
P.W. 1 asserted that he had put his gigna- 
tures in the plaint. In these circumstances, 
the learned Subordinate Judge rejected the 
defendant’s. plea on this point and held that 
the plaintiff had signed in the plaint. He 
disbelieved the plea that defendants 1 and 2 
had been adopted away to other families 
and held that they still remain as sons of 
Krushna Jena. He believed the pilaintiff’s 
case that the consideration of Rs. 4,200/- 
mentioned in the hand-note Ext. 1 had been 
made up of Rs. 938/- which had been pre- 
viously advanced to Krushna and his bro- 
ther and that Rs. 3,262/- was paid by the 
plaintiff on their behalf to the Raja of Aul 
He further held that besides the payment 
of Rs. 25/- entered in the hand-note, the 
defendants had paid a further sum of 
Rs. 1,789/- to Ghanashyam Samal the 
power-of-attorney-holder ‘of tha plaintiff 
who was capable of giving a valid discharge 
of the suit amount. He disbelieved the de- 
fendant’s plea that the hand-note had been 
fully discharged and had ever been returned 
to Krushna Jena. He also disbelieved the 
defendant’s plea that there was ever any sti- 
pulation not to charge interest on the loan 
advanced. In the result, he passed a decree 
for Rs. 5,711/- with proportionate costs on 
contest against defendants 1, 2, 4 and 5 and 
ex parte against defendant No. 5. Being 
agerieved by this decision defendants 1, 2 
and 4 have filed this appeal impleading ds- 


fendant No. 5 as a pro forma respondent. 
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3. There is no cross appeal on be- 
half of the plaintif. 

å. Almost all the grounds on which 
the plaintiff’s claim was resisted by the con- 
testing defendants had been raised in ap- 
peal. The plaintiff has.stated on oath that 
he has himself signed the plaint, the verifi- 
cation and also in the Vakalatnama, and 
this statement has not been demonstrated to_ 
be false in spite of the fact that the signa- 
tures of the plaintiff had been referred to a 
Handwriting Expert for opinion and he had 
subsequently been examined on commis- 
sion. In the circumstances, the learned Sub- 
ordinate Judge was right in believing this 
statement of P.W. 1 and coming to the con- 
clusion _that he had signed the plaint and 
that the suit had been validly instituted. 


5. The execution of the suit hand- 
note by Krushna Chandra Jena and his 
brother Gananath Jena defendants No. 5 is 
not denied. It has also been registered. The 
consideration mentioned in the hand-note is 
Rs. 4,200/- and it is recited therein that 
prior to its execution, the defendants had 
from time to time borrowed Rs. 938/- from 
the plaintiff and that the balance of Rupees 
3,262/- was to be paid by the plaintiff on 
behalf of the two brothers to the Raja of 
Aul The presumption arising under Sec- 
tion 118 of the Negotiable Instruments Act 
is that the hand-note is fully supported by 
the consideration mentioned therein. Re- 
garding the payment of Rs. 938/-, the plain- 
tif (@.W. 1) had stated that prior to the 
execution of the hand-note, Krushna and his 
brother defendant No. 5 bhad. borrowed 
Rs. 938/- from him in four or five instal- 
ments. His evidence on this point gets sup- 
port from the evidence of P.W. 3 the scribe 
of the hand-note who stated that defendant 
No. 5 and Krushna Chandra Jena told him 
at the time of execution of the hand-note 
that they had previously received Rs. 938/- 
from the plaintiff and that the balance of 
Rs, 3,262/- was to be paid by the plaintiff 
to the Raja of Aul to get back their proper- 
ties. It also appears from his evidence that 
at that time the plaintiff had produced a 
Tippa made by him wherein these advances 
had been noted and that the Tippa was 
handed over fo Krushna after registration 
of the hand-note. Nothing has been elicit- 
ed in cross-examination of P.W. 3 to show 
that he is h any way interested in the plain- 
tiff. It may be stated in this connection 
that the sister of Krushna and defendant 
No. 5 had been married 
son and as such the parties are also closely 
related. The execution of the hand-note 
not having been denied, it is highly unlikely 
that the executants would have agreed to 
the recital about Rs. 938/- if there was no 
truth in it. In these circumstances, I agree 
with the finding of the learned Subordinate 
Judge that prior payment of Rs. 938/- to 
the two brothers by the plaintiff before exe- 
cution of the hand-note is true. It had al- 
ready been stated that the Raja of Anl had 
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to the plaintiff's - 


ALR 


in execution of a decree against the two 
brothers purchased their ancestral proper- 


ties but subsequently agreed to convey the 


Same to them on receipt of necessary consi- 
deration and that the consideration fixed 
was Rs. 3,262/-. It is clearly mentioned in 
Ext. 1 that this amount was left with the 
plaintiff to be made over to the Raja. The 
question, therefore, is whether actually the 
plaintiff paid this amount fo the Raja | of 
Aul. The plaintiff has stated that he paid 
Rs. 3,262/- to the Raja in his launch at 
Jobra Ghat in the presence of the Raja’s 
Advocate Shri G. C. Jena, Chaturbhuj Mo- 
hanty (P.W. 2) the scribe of the hand-note 
and one Mayadhar Patra (P.W. 2). P.Ws. 2 
and 3 corroborate this testimony and no-- 
thing has been elicited in their cross-exami- 
nation to show that they are in any way 
interested in the plaintiff or they have got 
any motive to depose against the contesting 
defendants. Ext. A is the registered sale 
deed dated 3-9-1949 which the Raja subse- 
quently executed in favour of Krushna and 
his brother for-a consideration of Rs. 2,370/- 
the amount for which the sale deed was 
executed. The case of the plaintiff is that in 
respect. of the balance of Rs. 892/-, the 
Raja had promised to execute a permanent 
lease deed in respect of some agricultural 
lands in favour of the two brothers, but 
before that could be done he died. Tf, as 
stipulated in the hand-note, the plaintiff had 
paid the entire amount of Rs. 3,262/- to 
the Raja, the mere fact that the latter for 
some reason or the other could not or did 
hot reconvey to the brothers properties to 
cover up the balance consideration of 
Rs. 892/- would not defeat the plaintiff's 
claim to that extent. Apart from the evi- 
dence given by the plaintiff and P.Ws. 2 
and 3 already referred to, the plaintiffs 
case regarding payment of the entire amount _ 
of Rs. 3,262/- to the Raja receives ample 
corroboration from Exts. 3 and 3/a. Ext. © 
3/a dated 28-11-1969 is an application ad- 
dressed by Krushna Chandra Jena to the 
Collector of Cuttack who meanwhile had 
on behalf of the Court of Wards taken oven 
charge of the Aul estate. In this applica- 
tion, it is stated by Krushna Chandra Jena 
that the Raja had received Rs. 3,262/- from 
him and had on 26-6-1949 executed a Ka- 
bala in respect of 11.37 acres of land for a 
consideration of Rs. 2,370/-'and had agreed 
to execute a lease deed 
amount of Rs. 892/- in respect of properties 


mentioned in that application and 
the Collector ji pi a Sa 


C y Jena and 
bis brother jointly to the Collector, “Cuttack. 


he had pai 
to the Raja on behalf of Raa 
na and his brother defendant No. 
5. Having. regard, therefore, to the unim- 
peachable evidence on record, I entirely 


agree with the finding of the learned Sub- 
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ordinate Judge that the hand-note Ext. i 
was fully supported by consideration. 
It was contended by the defen- 


6. 
dants that the plaintiff had agreed not to. 


charge interest on the loan advanced under 
Ext. 1 although there was such a stipula- 
tion in the hand-note. Apart from the fact 
that no such agreement was proved, even 
if there was such oral agreement, it would 
not be admissible in evidence by reason of 
Section 92 of the Evidence Act. Section 92 
provides that when the terms of a contract, 
grant or other disposition of property, or 
any matter required by law to be reduced 
to the form of a document, have been prov- 
ed, no evidence of any oral agreement shall 
be admitted, as between the parties to any 


such instrument or their representatives in 


interest, for the purpose of contradicting, 
varying, adding to, or subtracting from, its 
terms. Proviso (4). to the section says that 
2 subsequent oral agreement to rescind or 
modify any such contract, grant or disposi- 
tion of property, may be proved, except in 
cases in which such contract, grant or dis- 
position of property is by law required to 
be in writing, or has been registered. It 
follows from the proviso that where a con- 
tract is in writing and is registered eithep 
because the law requires it to be compul- 
sorily registered or it is voluntarily register- 
ed by the parties even though it was not 
compulsorily registrable, in such a case, no 
evidence of a subsequent oral agreement to 
modify or rescind the contract is permitted. 
Such an instrument can be modified or res- 
cinded only by a registered instrument. It, 
therefore, follows that even if there was an 
oral agreement not to charge interest, which 
however, has not been proved, it would not 
have the effect of rescinding the stipulation 
in the hand-note that interest would be 
charged at 12 per cent. The Court below 
was, therefore, right in allowing interest. 

7. The defence set up by defen- 
dants 1 and 2 who are admittedly sons of 
Krushna Chandra Jena was ‘that they 
had. been adopted away to other families 
from their childhood. Defendant No. 2 did 
not: examine himself in Court. Although 
defendant No. 1 was examined as D.W. 4, 
he did not utter a word in his evidence 
about~his alleged adoption by Basudeb. It 
was, however, elicited in his cross-examina- 
tion that he is in possession of the lands 
which his natural father Krushna Chandra 
Jena and the latter’s brother defendant No, 
5 had acquired under Ext. A from the Raja 
of Aul and that he had also sold under Ext. 
6 a portion of the said lands to one Brah- 
mananda Naik. These circumstances com- 
pletely belie his claim that he had been 
adopted by Basudeb. No exception, there- 
fore, can be taken to the finding of the 
learned Subordinate Judge that defendants 
1 and 2 have failed to establish their alleg- 
ed. adoptions. 

8. There then remains the allegation 
that there was an agreement between Kru- 
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shna and his brother defendant No. 5 that 
Krushna would discharge two-thirds of the 
debt due to the plaintiff and defendant No. 
5 would discharge the balance one-third of 
the debt, and accordingly Krushna repaid 
to the plaintiff two-thirds of Rs. 2,370/- 
Which according to him was the debt due 
to the plaintiff and the plaintiff gave up the 


balance one-third because defendant No. 5 


was living with him and then returned the 
discharged hand-note to Krushna. No such 
agreement has been proved. It has been 
established by the defendants that Krushna 
in fact repaid Rs. 1,789/- to the plaintiff 
which is much in excess of two-thirds of 
Rs. 2,370/-. It is in evidence that Krushna 
and defendant No. 5 had separated and 
were living separately from each other each 
cultivating his own share of the lands. That 
being so, it is difficult to believe how de- 
fendant No. 5 could have the Opportunity 
of coming to the house of Krushna and 
surreptitiously and taking away the hand- 
note which Krushna jis alleged to have kept 
in his box. That no report about the alleg- 
ed theft had ever been made to the Police 
is also significant. If the plaintiff consider- 
ed that the hand-note bad been discharged, 
there would have been either an endorse- 
ment of full satisfaction therein or the hand- 
note would have been torn as a token of 


full satisfaction. Neither has admittedly 
been done. In these circumstances, no cred- 
ence at all can be given to this aspect of the 


defence set up by the defendants. 
D. In the result, I find no merit in 
this appeal which is accordingly dismissed 


with costs, 
Appeal dismissed. 
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Mst. Sevati Devi and another, Appel- 
lants v. Ram Pratap Bansal and another, 
Respondents. 


First Appeal No. 277 of 1967, DJ- 3-1- 
1972, from order of 'A. K. Patra, Sub-J., 
Sundergarh, D/- 30-9-1967. 

Index Note:— (A) Registration Act 
(1998), Sec. 17 — A lease for eleven month 
and mot reserving a yearly rent is not re- 
quired to be registered — Such a lease deed 
is mot inadmissible im evidence. (Para 10) 

D. Mohanty and P. V. Ramdas, for Ap- 
pellants; R. Mohanty and R. K. Kar, for 
Respondents. 


JUDGMENT:— The Plaintiffs are the 
appellants. Their case, in brief, is as fol- 
lows:— 

The suit Plot No. 443 appertaining to 
Khata No. 94 belonged to one Gopal Chan- 
dra Dwivedi. On is -death, his two 
daughters (plaintiffs) as his sole sur- 
viving heirs inherited the same. There 
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are six shop rooms on the said plot 
as indicated in the sketch plan attached 
to the plaint. Defendants are brothers. On 
1-9-64, defendant No. 1 entered into an 
agreement with the plaintiffs to take room 
Nos. 2 and 3, besides the adjacent room on 
the east, on a monthly rent of Rs. 125/- per 
room for a period of eleven months. This 
agreement was reduced to writing and exe- 
cuted by plaintiff No. 2 and defendant No. 1. 
Though the agreernent recited advance of 
Rs. 375/- as security, besides payment of 
Rs. 375/- towards one month’s rent; in fact, 
no amount was paid by defendant No. 1 to 
the plaintiffs. On 6-9-64, one Darsan Singh 
forcibly occupied the easternmost room, which 
is described as room No. 1 in the plan. On 
31-10-64, the defendants occupied room Nos. 2 
and 3. The defendants have faled to pay 
rent as stipulated in the agreement in spite of 
repeated demands and also continued in oc- 
cuvation of the said rooms beyond the sti- 
pulated period. Therefore, the plaintiffs filed 
the suit to recover arrears of rent at the rate 
of Rs. 125/- per room per month for eleven 
months as stipulated in the agreement and at 
the same rate for the subsequent period till 
the date of institution of the suit on 6-7-66. 
In all, they claimed recovery of Rs. 5,050/-. 


2-3. Defendants in their written state- 
ment pleaded that the suit rooms were let 
out to defendant No. 1 on a monthly rent of 
Rs. 50/- per room in August, 1963 for a pe- 
riod of eleven months. Defendant No. 1, 
besides stating that he paid rent at that rate 
during the said period, alleged that the 
plaintiff’s father and plaintiff No. 2 had 
received from him from time to time a to- 
tal amount of Rs. 3,480/-. Defendant No. 1, 
while admitting execution of the agreement 
dated 1-9-64, states that in spite of execu- 
tion of this document, it was agreed that he 
would continue occupation of the rooms 
paying rent at the rate of Rs. 50/- per month 
for each room which was to be adjusted 
against the outstanding amount of Rs. 3,4€0/-. 
The enhanced rate of rent was mentioned in 
the agreement dated 1-9-64, as by then, rents 
in the locality had increased and the plain- 
tiffs wanted to reduce other tenants to pay 
higher rents. Defendant No. 2 denies to have 
forcibly or otherwise occupied the guit 
rooms and disclaims any sort of liability. In 
short, the defence is that defendant No. 1 
has been ogupyinzg the suit rooms on a 
monthly rent of Rs. 50/- each since 1963 
and the same is to be adjusted towards the 
alleged advances made by him to the plain- 
tiffs and their father. 

4, The trial Court decreed the svit in 
part for Rs. 1,644.33 on the following find- 


ings; (1) Defendant No. 2 is not a trespasser - 


and did not occupy any of the suit rooms. 
As such, he is not liable for any portion of 
the plaintiffs claim, (2) defendant No. 1 exe- 
cuted the agreement dated 1-9-64 but did not 
occupy the suit rooms in pursuance of this 
agreement; (3) defendant No. 1 was inducted 
as a tenant of the two rooms in August, 1963 
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on a monthly rent of Rs. 50/- per room and 
continues to occupy the same at the same 
rate; (4) defendant No. 1, therefore, is liable 
to pay rent at the rate of Rs. 50/- per month 
per room for the period from 1-11-64 till the 
date of suit, i.e., 6-7-66; (5) defendant No. 1 
failed to prove advance of Rs. 3,480/- in dif- 
ferent instalments to plaintiffs father ov 
plaintiffs and no such sum is outstanding 
against them and (© plaintiffs received 
Rs. 375/- as advance of licence fee for one 
month at the time of execution of the agree- 
ment dated 1-9-64. 


5. The following facts are not dis- 
puted. Gopal Chandra Dwivedi was the 
owner of plot No. 443 in khata No. 94, and 
on his death, the property was inherited by 
his two daughters (plaintiffs), his sole surviv- 
ing heirs. Out of the shop rooms existing 
on the said plot, admittedly, defendant No. 1 
has been in occupation of room Nos. 2 and 
3 as indicated in the sketch plan annexed to 
the plaint and the rent for the period of 
claim is outstanding. It is also not disputed 
that defendant No. 1 executed an agreement 
marked Ex. 6 in August, 1963, for occupation 


‘of a house consisting of two rooms belong- 


ing to the plaintiffs on the same plot and he 
also executed the agreement (Ex. 1) on 1-9- 
64 for occupation of three rooms including 
the two in dispute now. Under Ex. 6, the 
monthly licence fee agreed to was Rs. 50/- 
per room, while under Ex. 1, the monthly 
licence fee was agreed at Rs. 125/- per room. 


6. The main question for determina- 
tion in this appeal is whether the tenancy of 
defendant No. 1 which was created under 
Ex. 6 continued during the suit period or a 
fresh tenancy was created under Ex. 1. This 
will necessarily involve the question whether 
the rooms into which defendant No. 1 was 
inducted under Ex. 6 in 1963 and the rooms 
in respect of which the suit claim has been ° 
preferred are identical or they are different. 
According to defendant No. 1, his tenancy 
created under Ex. 6 in 1963 continued during 
the suit period also and he has been in occu- 
pation of the same rooms into which he had 
been inducted at that time. On the other 
hand, the case of the plaintiffs is that the 
rooms which had been let out to defendant 
No. 1 under Ex. 6 were kutcha rooms in a 
dilapidated condition and as their condition 
deteriorated and there was risk of their fall- 
ing, the plaintiffs constructed new pucca 
rooms, two of which, have been occupied 
by defendant No. 1 with effect from 31-10- 
64. The monthly rent for each such room 
had been agreed at the rate of Rs. 125/- 
under the agreement (Ex. 1) dated 1-9-64. 

7. Four witnesses including plaintiff 
No. 2 were examined on the side of the 
plaintiffs. P. W. 2 is a formal witness. P. Ws. 
1 and 3, besides plaintiff No. 2, have depos- 
ed that the suit rooms were constructed some- 
time in the middle of 1964 whereafter Ex. 1 
was executed. As against this, the defen- 
dants examined four witnesses including de- 
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fendant No. 1. Their evidence is that defen- 
dant No. 1 was in occupation of the same 
rooms since 1963 having been inducted under 
Ex. 6. D. W. 4 happens to be the husband 
of plaintiff No. 2. The learned Subordinate 
Judge has preferred to rely on the testimony 
of the D. Ws. primarily being influenced by 
the evidence of D. W. 4 whom he considers 
disinterested. Admittedly, D. W. 4, is the 
married husband of plaintiff No. 2, but the 
fact that he came to court even without be- 
ing summoned and deposed against the plam- 
tiffs would indicate that his relation with 
plaintiff No. 2 is not cordial. As a matter 


of fact, it has been suggested to him that he - 


has given up his association with plaintiff 
No. 2 since the last fifteen years. In my 
opinion, the testimony of the D. Ws. is not 
of such a quality as would justify the same 
being preferred to the testimony of P. Ws. 1 
and 3 who appear to be quite disinterested 
witnesses. 

8. Apart . from the oral testimony, 
the inference to be drawn from some of the 
documents filed in the suit clearly militate 
against the version of defendant No. 1 that 
he has been in occupation of the same rooms 
since 1963. Ex. 5 is an application dated 
18-5-64 filed by plaintiff No. 2 before the 
Chairman of the Rourkela N. A. C. intimat- 
ing that the existing mud-built rooms on the 
suit plot were in a dilapidated condition, 
there was risk of the structures falling and 
seeking permission to get them repaired. On 
' this application, an amin was directed to 
make a local inspection and submit a report 
Ex. B/1 is the certified copy of the order by 
the N. A. C. authorities directing the amin 
to make a spot visit and-submit a report and 
this is dated 20-6-64. On receipt of the 
amin’s report, the order at Ex. B was passed 
to the effect that the party had constructed 
a building without permission as required 
under the Orissa Municipal Act and asking 
them to demolish the constructions. These 
documents afford conclusive proof that 
during June and July of 1964, though the 
plaintiffs tried to avoid the necessity of ob- 
taining permission from the N. A. C. for 
making new constructions, in fact, the eéxist- 
ing mud structures being in, a dilapidated 
condition, they were demolished and new 
constructions made. If in July, 1964 such 
new constructions were made by the plain- 
tiffs, it cannot be said that the old kutcha 
rooms which were under occupation of de- 
fendant No. 1 since 1963 were still existing. 
This conclusion also finds support from the 
two documents marked Exs. 6 and 1, the 
former executed in 1963 and the latter in 
September, 1964. On Ex. 6 under which de- 
fendant, No. 1 was put in occupation of the 
then existing rooms, the description is given 
in the schedule `as two rooms measuring 
16° x 36’, the boundaries being house of 
the licencers to the east, west and south and 
the Bisra  Panposh road to the north. The 
suit rooms given to the defendant 
No. 1 under Ex. 1 are shop No. 2 measuring 
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8’ 25’ and shop No. 3 measuring 10x25, 
the boundaries being main road on the 
north, licenser’s land on the south, shop No. 
1 on the east and the gali on the west. This 
description of the rooms given under Ex. 1 
tallies with the description of the rooms given 
in the plan attached to the plaint. It is not 
disputed that defendant No. 1 is in occupa- 
tion of the rooms as description of the rooms 
given in the plan attached to the plaint. It 
is not disputed that defendant No. 1 is in 
occupation of the rooms as described in 
the Schedule of Ex. 1. Therefore, the rooms 
which had been occupied by defendant No. 
1 under Ex. 6 in 1963 are not the same as 
room Nos. 2 and 3 which were occupied by 
him during the suit period. This together 
with the fact that in July, 1964 new construc- 
tions were made by the plaintiffs leave no 
room for doubt that defendant No. 1 had not 
been in occupation of the rooms which were 
originally let out to him in 1963 under Ex. 6, 
but those rooms were demolished due to 
their deteriorating condition and new pucca 
constructions were made, out of which, de- 
fendant No. 1 occupied two rooms with dif- 
ferent dimentions and necessarily having dif- 
ferent boundaries. This being the position, 
the finding of the trial Court that defendant 


- No. 1 has been in occupation of the same 


rooms from 1963 as a tenant is not correct 
and cannot be sustained. ‘My conclusion ie 
that the rooms which had been Jet out to 
defendant No. 1 in .1963 either fell down or 
were demolished as they were kutcha con- 
structions and on that site new shop rooms 
were constructed in the middle of 1964 two 
of which, were occupied by defendant No. 1 
in pursuance of the agreement (Ex. 1). No 
convincing proof has been offered to show 
that the recital about the rent of these rooms 
in Ex. 1 were only intended to enable the 
plaintiffs to get higher rent from their 
other tenants. As a matter of fact, when the 
constructions were changed from kutcha to 
pucca and by that -time rents in that locality 
had increased, there is no reason to disbe- 
lieve the plaintiffs case that under a fresh 
contract entered into under Ex. 1, these two 
new rooms were occupied by defendant 
No. 1; though originally he wanted to occu- 
py three rooms on a menthly rent of Rupees 
125/- per room. Therefore, defendant No. 1 
is liable to pay rent for the suit period at 
the said rate. . 

9, So far as defendant No. 2 is con- 
cerned, he is not a party to Ex. 1 and there 
is no proof that he was inducted as a tenant. 
It is possible that his brother (defendant 
No. 1) having occupied these rooms, he was 
going there, but that cannot saddle him with 
liability. SN 

. 10. The learned Subordinate Judge 
has observed that Ex. 1 is not admissible for 
want of registration. A lease of immovable 
property from year to year or for any term 
exceeding one year or reserving a yearly 
rent is required to be made by a registered 
instrument: Ex. 1 purports to be 2 lease for 
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eleven months and it does not reserve a 
yearly rent. Therefore, the trial Court was 
in error in holding that Ex. 1 is inadmissible. 
Besides reciting the monthly rent agreed to 
between the parties, the contents of Ex. | 
show that Rs. 375/- as security and Rs. 375/- 
as advance licence fee for one month were 
paid by defendant No. 1 to the plaintiffs at 
the time of execution of the document. Of 
course, plaintiff No. 2 denies to have receiv- 
ed this amount, but her oral testimony can- 
not outweigh the recitals in the document 
which was admittedly executed by her. There- 
fore, I hold that at the time of execution 
of Ex. 1, in all, Rs.-750/- had been received 
by the plaintiffs. This being so, the plaintiffs: 
are entitled to recover rent for the suit pe- 
riod at the rate of Rs. 125/- per month per 
room less Rs. 750/-, receipt of which has 
been acknowledged in Ex. 1. Thus, they 
are entitled to a decree in part against de- 
fendant No. 1. 

11. In the result, the appeal is allow- 
ed. The judgment and decree of the trial 
Court are set aside and the suit is decreed 
in part against defendant No. 1 for the suit 
claim less Rs. 750/- with proportionate costs. 
The suit is dismissed against defendant. No. 2 
but in the circumstances without costs. 
Appeal allowed. 
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M/s. Bhardia Brothers, Appellants v. 
Union of India and others, Respondents. 


Second Appeals Nos. 190, 191 and 273 
of 1968, D/ 29-11-1971, from decision of 
A. P. Guru, Sub-J., Cuttack, D/- 17-1-1968. 


Partnership Act (1932), See. 69 (2) — 


Civil P. C. (1908), Section 80 — Registered 
frm X at Calcutta carrying on business also 
at Cuttack in mame of Y — Y not shown 
as partner of firm or firm-name — Suit by 
Y cannot be treated as on behalf of firm and 
is barred by Section 69 (2) — Notice under 
Section 80 cannot be treated as notice by 
firm. (X-Ref: Railways Act (1890), S. 78-B). 


Where the registered firm, “Balbagas 
Hullas Chand” besides its principal place of 
business at Calcutta carried on business also 
at its branch in Cuttack in the name of, 
“Bhardia Brothers” which was not shown as 
partner of the firm cr the firm-name a suit 
by Bhardia Brothers against the Railway for 
damages, cannot be -treated as on behalf of 
the firm and would be barred under Sec- 
tion 69 (2) and the notice issued under Sec- 
tion 80, Civil Procedure Code by Bhardia 
Brothers, cannot be treated as notice by the 
firm. AIR 1961 SC 1449 and AIR 1927 PC 
176 and AIR 1947 PC 197 and AIR 1949 
PC 143, Rel. on. (Paras 9, 10, 15) 


Cases Referred: Chronological Paras 
AIR 1961 SC 1449 = (1962) 1 SCR 
560, S. N. Dutt v. Union of India 1i 
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` case being 


ALR 
AIR 1949 PC 143 = 76 Ind App 85, 

Govt. of the Province of Bombay v. ; 

Pestonji Ardeshir 14 
AIR 1947 PC 197 = 74 Ind App 223, 

Vellayan Chettiar v. Govt. of the 

Province of Madras . 13 
AIR 1927 PC 176 = 54 Ind App 338, 

Bhagchand Dagdusa y. Secy. of State 12 

Haridas Sen, for Appellants in all Ap- ` 
peals; B. K. Pal and Bijoy Pal, for Respon- 
dents in all Appeals. 

SUDGMENT:— These three second ap- 
peals have been ordeted to be heard analo- 
gously since the parties are the same, and 
they involve common questions of law and 
fact. This judgment, therefore, will govern 
all of them. 

2. All these three second appeals 
arise out of three suits filed by. the same 
plaintiff who is the appellant in each of these ` 
appeals. Second Appeal No. 190/68 arises 
out of a suit for recovery of damages of 
IRs. 828.00 on account of short delivery of 
goods (sixty bags of Motichur) delivered at 
Malgodown, Cuttack, indented through the 
[Railways from Kissengunj. Second Appeal 
No. 191/68 is also from a suit for damages 
of Rs. 847-08 on account of short delivery 
of a consignment of mustard oil, and Second 
Appeal No. 273/68 is also a similar appeal 
arising out of a suit for recovery of damages 
of Rs. 669-75 on account of short delivery 
of consignment of Motichur. All these con- 
signments, in all the three suits, were to be 
delivered at Malgodown, Cuttack. 

_ 3. The plaintif in all these three 
suits is Messrs Bhardia Brothers. Origi- 
nally the plaintiff was described as “Messrs 
Bhardia Brothers, a registered firm, having 
its place of business at Malgodown, Cuttack.” 
Subsequently it was. amended to: “Messrs 
Bhardia Brothers, a branch of a registered 
firm having its principal place of business 
at 161/1 Mahatma: Gandhi Road, Calcutta, 
and a place of business at Malgodown, 
Chowliagunj, Cuttack.” In the petition fop 
amendment the plaintiff stated: . 

_“The Plaintiff is a branch business of a 
registered partnership firm in the name and 
style of “Balabagas Hullashchand” the re- 
gistration number being 35747 of date 20-12- 
58 (Constituted under partnership-deed dated 
19-6-58), having its principal place of business 
at 161/1 Mahatma Gandhi Road, Calcutta-7, 
and is carrying on business of oll, Motichus 
ree various food-stuffs at Malgodown, Cut- 

€ his j 

The need for this amendment arose be- 
cause on account of certain defences taken 
by the Union of India representing the rail- 
ways. Those defences were as follows: I 

, (1)_ That the original plaintiff in this 

l “Bhardia Brothers” who is not 
a registered firm this suit is not maintainable 
under section 69 (2) of the Indian Partner- 
ship Act; 

(2) That the firm Balabagas Hullas 
Chand cannot maintain the suit as the said 
firm is not the owner of the goods and no 
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notice under section 80, C. P. C. was serv- 
ed on behalf of the said firm, and f 
(3) The plaintiff being not'a register- 
ed firm, tbe alleged principal firm cannot 
cover the defect under section 69 (2) of the 


Act. Moreover, it is denied that the plain- 


tiff is a branch of the registered firm “Bala- 
bagas Hullas Chand.” 


4, It is not in controversy that the 
mandatory notices under Section 80, C.P.C. 
and Section 78-B of the Indian Railways 
Act without which the suits would fail in 
limine were sent in the mame of Messrs. 
Bhardia Brothers, a registered firm having 
its place of business at Cuttack, without in- 
dicating that it was a branch of the firm 
Balabagas Hullashchand. 

5. All the three suits were decreed 
by the Trial Court, but were dismissed by 
the appellate Court, in each case accepting 
the defence contention, that if the real plain- 
tiff is Messrs Bhardia Brothers, then the 
sume not having been registered the suit will 
not be maintainable under the provisions of 
Section 69 (2) of the Indian Partnership Act. 
But if the plaintiff is treated as representing 
the real partnership firm of Balabagas Hullas 
Chand, then the suit shall also be dismissed, 


because notices under Section 80, C. P. C.. 


and 78-B of the Indian Railways Act have 
not been issued in the name of the registered 


6. The only contention on behalf of 
the appellant is that Bhardia_ Brothers is a 
branch business of the firm “Balabagas Hul- 
las Chand”. The very Partnership deed under 
which the firm “Balabagas Hullas Chand” 
was constituted refers to the branch business 
of the firm under the name “Bhardia Bro- 
thers”, and therefore, there is an identity be- 
tween ‘Bhardia Brothers’ and the firm “Bala- 
bagas Hullas Chand” and in that view the suit 
cannot be held to be non-maintainable under 
Section 69 (2) of the Indian Partnership Act, 
nor can the notices under Section 80, C. P. C. 
and Section 78-B of the Indian Railways 
Act be said to be invalid not having been 
served in the name of the real firm. 


7. The plaintiff has filed a certified 
copy of the entry of the Register. of Firms in 
this case. It appears from this that the firm- 
name is “Balabagas Hullas Chand” and the 
partnership was constituted on 19-6-58. Mr. 
Sen, ‘learned Counsel for the appellant, pro- 
duced ‘before me the deed of partnership 
wherefrom it appears that the firm of Bala- 
bagas Hullas Chand will also carry on busi- 
ness at other places in the mame of “Bhar- 
dia Brothers”. This deed of partnership has 
not been proved in this case, and I would 
have been inclined to admit this as an addi- 
tional piece of evidence if I were satisfied 
that this document would have advanced the 
case of the appellant. But in my view even 
that recital in the partnership deed would not 
affect the legal position, and hence I have 
not agreed to admit this document as a piece 
of additional evidence. 
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| Section 68 of the Partnership Act while pro- 


[Prs. 3-9] Ori. 29 


_ 3. I will now take up the first ques- 
tion whether the suit is barred under Sec- 
tion 69 (2) of the Indian Partnership Act. 
Section 69 (2) reads as follows: 


“(2) No suit to enforce a right arising. 
from a contract shall be instituted in any 
Court by or on behalf of a firm against any 
third party unless the firm is registered and 
the persons suing are or have been shown - 
ne the Register of Firms as partners in the 


It is clear from this that no suit of the nature 
contemplated in the sub-section extracted 
above shall be instituted either by the firm 
itself, or by or on behalf of the firm against 
any third party unless the firm is registered, 
and the persons suing are or have been shown 
in the register of firms as a partnership firm. 
Section 58 of the Partnership Act provides 
that when there is an application for registra- 
tion of a firm, it shall contain a statement 
of matters enumerated in clauses (a) to (f) of 
sub-section (1) of this section. One of the 
informations which must be furnished in the 
application is the Firms’ name. Other parti- 
culars to be stated in the application for re- 
gistration is the disclosure of the full and 
permanent addresses of the partners and the 
names of any other places where the firms 
carries on business, and that statement shall 
be signed by all the partners or their agents 
specially authorised on this behalf. Sec- 
tion 68 of the Indian Partnership Act lays 
down rules of evidence by providing that any 
statement, intimation or notice recorded or 
noted in the register of firms shall, as against 
any person by whom or on whose behalf 
such statement, intimation or notice was sign- 
ed, be conclusive proof of any fact stated 


‘therein, and that a certified copy of an entry 


relating to a firm in the register of firms 
may be produced in proof of the fact of re- 
gistration of such firm and all the contents 
of any statement, intimation or notice record- 
ed or noted therein. Section 59 provides 
that when an application for registration is 
made containing a statement of all the in- 
formations required in Section 58, and the 
Registrar is satisfied that the provisions of 
Section 58 have been fully complied with, 
he shall record an entry of the statement in 
a register called the Register of Firms, and 
Shall file the statement. This means after the 
registration is allowed the statement of in- 
formations required under clauses (a) to (f) 
of sub-section (1) of Section 58-form part of 
the entries in the Register of Firms. There- 
fore, any certified copy of an entry relating 
to a firm in the Register of Firms would 
Ta f fe Leena given in the 
statement referred to in Section 58 

Partnership Act. yn 

9. The certified copy of the en 

not show that Bhardia Brothers is te hee 
name of the firm, or that Bhardia Brothers 
is a partner of the firm, or that the firm is 
to carry on business at Cuttack in the name 
of ‘Bhardia Brothers’. It is to be noted that 


_ mun 
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viding special rule of evidence states that a 
statement recorded in the Register of Firms 
shall be conclusive proof of any fact therein 
‘stated which means no other evidence is ad- 
missible with regard to such facts or with 
` regard to any fact at variance with such facts 
or in modificaticn of such facts. The only 
fact that appears from this certified copy of 
the Register of Firms is that the firm of 
Balbagas Hullashchand shall carry on its 
business, besides its principal place of busi- 
ness, at Calcutta, in Assam and also in Cut- 
tack. In whatever else’s name the firm car- 
ries on its business at Cuttack, it is his busi- 
ness, and therefore, any suit to enforce a 
right arising out of a contract relating to 
such business shall be instituted by the firm 
or the partners of the firm. Suits framed 
in any other manner for enforcing such a 
right would clearly’ be hit by Section 69 (2 
of the Partnership Act. The prohibition con- 
tained ‘in Section 69 (2) is absolute, viz., that 


if any of the conditions laid down in that - 


sub-section is absent the suit must fail. As 
already indicated, Bhardia Brothers is not a 
partner of the firm and is not the firm-name. 
This is a suit which apparently is on behalf 
of the firm and in such a case the plaintiff 
must be the firm itself or persons who are 
‘}partners in the firm. There is no alternative 
method of maintaining the suit in the name 
of any other entity. To emphasize the point, 
I will extract again the relevant provisions of 
sub-section (2) of Section 69: 

“No suit shall be instituted ...... 
unless suing are op 
have been shown in the Register of Firms as 
partners of the firm.” 

This condition is, obviously, not satisfied in 


~ tke persons 


this case, because to repeat the Bhardia Bro-- 


thers, the person suing, is not shown as a 
partner of the firm. I think the Lower Ap- 
pellate Court was justified in coming to the 
conclusion that the suit is barred under Sec- 
tion 69 (2) of the Partnership Act. . 

1, The suit 
additional reason that Section 80 notice issu- 
ed under the name of Bhardia Brothers can- 
not be treated to be a notice issued by the 
firm, and as such, the suit must fail on the 
ground of non-compliance with Section 80. 


11. It has been held in the case of 
S. N. Dutt v. Union of India, reported in 
AIR 1961 SC 1449 that: 

“Sectio 80, according to its plain mean- 
ing, requires that there should be identity of 
the person who issues the notice with the 
person who brings the suit. Where an indi- 
vidual carries on business in some name and 
style the notice has to be given bv the indi- 
vidual in his own name, for the suit can only 
be filed in the name of the individual.” 

In that case notice under Section 80 was 
given by Messrs. S. N. Dutt and Co., and 
the suit was filed by S. N. Dutt, and the 
Supreme Court held that the person giving 
the notice was not the same as the person 
suing, and therefore, Section 80 is not com- 
plied with. ` i 


Janha Bewa v. Ishwar Gochhait 


must also fail for the 


A LR. 

12. In coming to this conclusion, their 
Lordships of the Supreme Court relied upon 
certain Privy Council decisions. In the case 
of Bhagchand Dagdusa v. Secretary of State, 
AIR 1927 PC 176, and said that: 

“Section 80 was explicit and mandatory 
and admitted of no implications or excep- 
tions and had tobe strictly complied with.” 

13. In the case of Vellayan Chettiar 
v. Govt. of the Province of Madras, AIR 
1947 PC 197, the Privy Council dealing with 
Section 80, particularly with reference to the 
name under which notice is to be issued said 
that where the suit is brought by two plain- 
tiffs, but notice is given by only one of them, 
the suit is bad in law, and said that 

“Section 80 requires that there should 
be identity of the person who issues the 
notice with the person who brings the suit.” 

14, The same view was repeated by 
the Privy Council in the case of Govt. of the 


Province of Bombay v. Pestonji Ardeshir, 
AIR 1949 PC 143. 
15. Mr. Sen contends that Section 80° 


notice should not be scrutinised in a pedan- 
tic manner or in a manner completely di- 
vorced from common sense, since, in sub- 
stance, the firm of Balabagas Hullaschand 
was the plaintiff and that notice -had been 
given in the name of Bhardia Brothers in 
which name the firm was carrying on its 
business, and it will be in accord with the 
common sense to hold that the requirement 
of law has been substantially complied with 
in the circumstances. Such a contention was 
noticed by the Supreme Court in the’ case 
cited above, and it was held that there would 
be non-compliance with Section 80 notice 
so long as the identity of the name of the 
plaintiff with the name of the person giving 
notice was not established. Rejecting the 


common sense theory ‘their Lordships 
said: “No amount of common sense 
will put the name of the plaintiff 


there if it is not there.” I am also 
satisfied that there is no identity of the firm 
or partners of the firm who alone are entitled 
to institute the suit or give notice under Sec- 


tion 80, Civil Procedure Code, with the per- 


son who instituted the suit or issued notice 
under Section 80. In this view also the suit 
shall fail. 


_16. For the aforesaid reasons, I am 
satisfied that there is no merit in any of these 
anan which are accordingly dismissed with 
costs. 


Appeals dismissed. 
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Janha Bewa, Appellant v. Iswar Go- 
chhait and others, Respondents. 

Second Appeal No. 159 of 1968, Dj. 
31-1-1972, against order of D. Hota, Sub- 
J., Kendrapara, D/- 9-1-1968. l 


HP/IP/E849/72/BDB . 


- 


1973 


Index Note:— (A) Civil P. C. (1908), 
S. 199 — Finding of fact — No reappraisal. 

Brief Note:— (A) Where the findings 
of the lower appellate Court cannot be said 
to be perverse or not supported by evidence 
or is contrary to any law or usage having 
the force of law, although another Court 
might take a different view of the-evidence 
and materials on record, yet High Court 
will not be justified is reappraising the evi- 
dence and substitute its own finding. AIR 
1963 SC 302, Foll. (Para 8) 

Iudex Note:-— (8) Mindu Law of Im- 
heritance (Amendment) Act (2 of 1929), 
S. 1 — Act is prospective — Sisters who 
for the first time became heirs mador the 

(Contd. on Col. 2) 
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Act entitled to succeed only if dceceassd bad 
dicd after Act came into force. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1963 SC 302 = (1963) 3 SCR 
604, Ramachandra Ayyar v. Rama- 
lingam Chettiar 


M. Patra, B. Dagara and H. K. Jena, 
ir Appellant; K. M. Swain, for Respon- 
ent. 


S. K. RAY, J.:— This is a second 
appeal by the plaintiff from the confirming 
decision of the Court below dismissing hey 
suit. 

o 2 The relationship of the parties 
Hia be apparent from the following genea- 
ogy: 


DEBI GOCHHAYAT 

















24 I 
me Pans. 
Baidbar . | | 
i Chakradhan Shankar a (D-1) 
| PEATA E E 
Sunakar Arata Gurucharan DERRE i 
(D-5) (D-8) (D-7) Iswar (D-2) Panchu (D-3) 
| j | 
I | | | { a { 
Padi (D-4) Kalandi Radha Janha Sridhar Giridbari Ma'huri 
, (plaintiff) (daughter) 
This genealogy was set out in the plaint, Hindu Law of Inheritance (Amendment) 


and was not challenged by the defendants. 


3. The plaintiff’s case is that Bhima 
and Panu the two brothers partitioned their 
properties in two halves, and were in pos- 
session of their respective shares. After the 
death of Panu, his. three sons, Chakradhar, 
Shankar and Dhani jointly possessed their 
lands. They partitioned their properties ex- 
cept the suit-lands sometime later. Shankar 
died 40 years ago leaving his two sons, Sri- 
dhar and Giridhari, a daughter Mathuri, 
and his widow Duli. The two sons of 
Shankar were minors at the time of his 
death. Their mother, acting as their guard- 
ian, sold AO. 124 decimals of land to Cha- 
kradhar, the deceased father of the plaintiff 
by a registered sale-deed dated 24-2-21. 
This is the Kha Schedule land in suit. Some- 
time before the current settlement, Chakra~ 
dhar separated from his two brothers leav- 
ing the latter joint. Sometime after the cur- 
rent settlement the other two brothers also 
separated and. possessed the lands separately 
in accordance with their shares. Sridhar 
sold some lands to defendant 4 by a regis- 
tered sale-deed dated 26-6-39. This is Ga 
Schedule land in suit. Thereafter Giridhari 
and Sridhar died issueless. Upon the death 
of Sridhar and Giridhar, the plaintiff and 
defendant 4 succeeded to their interest along 
with defendant 1. The plaintiff's case in 
substance is that she and defendant 4 being 
sisters of Kalandi are entitled to succeed to 
him in respect of the properties which 

Kalandi inherited from his father under the 


Act, 1929. Similarly, they are also entitled 
to partition the property of Sridhar and 
Giridhari which they inherited along with 
defendant 1. . 


Á. Sisters became for the first time 
heirs under the Hindu Law of Inheritanc3 
(Amendment) .Act which came into forcs 
on 21-2-29. That Act is prospective, and 
accordingly, they would only succeed to 
Kalandi if Kalandi died after the coming 
into force of this Act, and not if he died 
before it. 


5, Defendants 1 and 3 contested 
the case. Defendant 1’s main case was 
that Kalandi died in Magha, 1929 which is 
equivalent to 21-1-29. So, on the death ‘of 
Kalandi, defendant 1 inherited his share as 
his next heir. They also deny, inter alia, 
that Duli, mother of Sridhar and Giridhari, 
sold any property to Chakradhar. Their 
further defence is that Chakradhar died in 
a state of jointness with his brothers, Shan- 
kar and Dhani and so also Kalandi, and 
accordingly the interests of those two co- 
parceners passed to defendant 1 and his 
sons by survivorship. 


6. On the aforesaid pleadings, two 
main issues were framed, viz., whether Cha- 
kradhar and his brothers were joint or sepa- 
rate and whether Kalandi died in Magha, 


1929, that is to say, before the com- 
ing into force of the Hindu Law of In- 
heritance (Amendment) Act, (1/29). On 


both these points the concurrent findings of 
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the Courts below are against the plaintiff. 
They have held that the family was joint 
and that Kalandi died in Magha, 1929, that 
is to say, before the coming into force of 
the Hindu Law of Inheritance (Amendment) 


Act. 


7. Learned counsel for the appel- 


-` Jant challenges the finding as to the date of 


death of Kalandi on the basis of Ext, 4 
series, Ext. 5, Ext. 1 series, and Ext. 6, a 
compromise petition, and part of the testi- 
mony of P.W. 7 and the so-called admis- 
sion of D.W. 1. This question was 
thoroughly discussed by the trial Court in 
paras 15 to 17 of his judgment, and by the 
lower appellate Court in paras 11 tc 15 of 
his judgment. All these pieces of evidence 
which form the basis of the appellant’s con- 
tention were thoroughly scrutinised by both 
the Courts below. The so-called admission 
of D.W. 1 can lead to the result, contend- 
ed for by learned counsel for the appellant, 
if his deposition is construed with the pre- 
cision of Mathematics. He has of course 
stated in his chief supporting > the defen- 
dant’s case, but in cross-examination he said 
that he was near the death-bed of Kalandi 
and he was 29 years’ old at the time. Tak- 


ing that 29 years mathematically and taking - 


his age as 55 years as noted in the heading 
of his deposition, it is sought to be argued 
that the date of death of Kalandi falls in 
the year 1930. In cases like these, it is not 
reasonable to construe his statement in the 
cross-examination in this manner especially 
when he has categorically supported the 
defence case. The judgment of the lower 
appellate Court indicates that he was aware 
of this portion of his (D.W. Ts) evidence 
but gave no weight to it. Though he gave 
no express reasons for it, in my view, the 
aforesaid reasons are good enough for dis- 
carding the same. The finding rendered by 
the lower appellate Court on this issue ap- 
pears to me to be correct. 


8. With regard to the question of 
separation and possession, the trial Court 
has considered all the oral and documentary 
evidence having a bearing on the question 
in paragraphs 20, 22, 24, 25 and 27 of his 
judgment, and the lower appellate Court has 
considered this issue also elaborately in 
paras 11 and 22 of his judgment. They 
have come*to the conclusion that the onus 
on the plaintiff to prove separation has not 
been discharged. Some point has been 
taken on the ground of non-examination of 
defendant 1. This point has also been 
noticed by the final court of fact. Accord- 
ing to him, defendant 1 was a very aged 
oldman of seventy to eighty years and has 
lost his eye-sight and the power of hearing, 
and accordingly, was not in a fit state of 
mind and body to be examined in this case. 
That apart, his son has been examined as 
D.W. 4. I am satisfied that there is no legal 
infirmity attaching to the findings of fact 
atrived at by the Courts below. i 
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ALR 


I can do nothing better than to quote 
what the Supreme Court has said about the 
jurisdiction of the High Court in hearing a 
second appeal, in the case of V. Rama- 
chandra Ayyar v. Ramalingam Chettiar, 
AIR 1963 SC 302: : 


“In hearing a second appeal if the 
High Court, is satisfied that the decision is 
contrary to law or some usage having the 
force of law, or that the decision has failed 
to determine some material issue of law op 
usage having the force of law, or if there 
is a substantial error or defect in the pro- 
cedure provided by the Code, or by any 
other law for the time being in force which 
may have produced error or defect in the 
decision -of the case upon the merits, it can 
interfere with the conclusions of the lower 
appellate Court. 


The error or defect in the procedure 


to which clause (c) of Section 100 (1) refers 


is, as the clause clearly and unambiguously 
indicates, an error or defect connected with, 
or relating to the procedure, it is not an 
error or defect in the appeciation of evi- 
dence adduced by the parties on the merits. 
That is why, even if the appreciation of 
evidence made by the lower appellate Court 
is patently erroneous and the finding of 
fact recorded in consequence is grossly erro- 
neous, that cannot be said to introduce a 
substantial error or defect in- the proce- 
dure.” 
bli e saying so, the Supreme Court further 
eld: | 

“The High Court is not justified in 
interfering with the finding of fact recorded 
by the lower appellate Court merely be- 
cause the judgment of the lower appellate 
Court was not as elaborate as that of the 
trial Judge, or because some of the reasons 
given by the trial Judge had not been ex- 
oy reversed by the lower appellate 


I am satisfied that the findings of the 
lower appellate Court cannot be said to be 
perverse or not supported by the evidence 
or 1s contrary to any law or usage having 
the force of law. It may be that another 
Court might take a different view of the 
evidence and materials on record but, as 
would appear from the dictum of the 
Supreme Court quoted above, I will not be 
justified in reappraising the evidence and 
substituting my findings, even if 1 were in- 
clined to take a different view of the evi- 
a for those of the lower appellate 


_ For the aforesaid reasons, I am of the 
opinion that there is no merit in this appeal 
which is accordingly dismissed with costs. 

Appeal dismissed. 


þarmanna 
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G. K. MISRA, C. J. AND S. ACHARYA, J. 


Oriental Fire & General Insurance Co., 
Ltd., Appellant v. Mrs. Kamal Kamini Das 
and others, Respondents. 


= M. A. No. 5 of 1967, D/- 19-11-1971, 
from order of B. S. Patnaik, Claims Tribunal 
(Motor Accident) & Dist. J., Sambalpur, D/- 
15-10-1966. l 

~ Index Note: — (A) Motor Vehicles Act 
(1939), Section 119 — Group of Sections 110 
to 110-F, though self-contained Code, only 
furnishes new mode of enforcing liability ~~ 
It does not deal with substantive law regard- 
ing determination of liability. 

_ Brief Note: — (A) Sections 110 to 110-F 
furnish self-contained Code but they do not 
deal with the substantive Jaw regarding de- 
termination of liability. They only furnish a 
new mode of enforcing liability. For deter- 
mination of liability one has still to look te 
the substantive law in the law of Torts and 
the Fatal Accidents Act (1855) or at any 
rate to the principles thereof. The expres- 
sion “which appears to it to be just” vests 
a wide discretion in the Tribunal in that mat- 
ter but the determination cannot be arbitrary 
and must be based on certain data establish- 
ing reasonable nexus between the Joss incur- 
ted and the compensation to be awarded. 


(Para 6) 

Index Notes — (8) Motor Vehicles Act 
(1939), Section 110-A — Application for 
compensation — The burden of proof is on 
the claimants to establish the mecessary im- 
gredients for obtaining compensation. AIR 
1962 SC 1, Rel. on. (Para 7) 


Index Note: — (©) Motor Vehicles Act 
(1939), Section 110-B — Award of com- 
pensation — Factors to be considered. (i— 
Ref:— Fatal Accidents Act (1855), S. 1-A.) 


Brief Note: — (C) Substantive law as 
to how compensation is to be determined 
and awarded by the Claims Tribunal under 
Motor Vehicles Act is found in S$. 1-A of Fa- 
tal Accidents Act. Under that section the Tri- 
bunal has to first find out the income of the 
deceased while he was alive. It must further 
find out as to what portion out of this in- 
come he used to contribute or spend for his 
family. The expectancy of living of the de- 
ceased must also be determined and the span 
of life of the deceased would depend upon 
various factors such as the age, the bodily 
health, and the possibility of premature de- 
termination of his life by later accidents. 
1951 AC 601 and AIR 1962 SC 1 and AIR 
1966 SC 1750 and AIR 1970 SC 376 and 
AIR 1971 SC 1624 and AIR 1967 Orissa 116, 
Rel. on. (Para 8 


Index Note: — (©) Motor Vehicles Act 
(1939), Sections 110-B and 110-CC — Award 
of interest on compensation. 

' Brief Note: — (D) Prior to the introduc- 


tion of Section 110-CC in the Act in 1970 
eee 
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there was no statutory provision for award- 
ing interest on compensation awarded. How- 
ever, applying the principles of natural justice 
there was no reason why claimants should 
be deprived of interest on compensation 
awarded to them. AIR 1963 SC 1171, Rel. 
on. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1624 = (1972) 1 SCJ 1, 

M/s. Sheikupura Transport Co. Ltd. 

v. Northern India Transporters Insu- 

rance Co. Ltd. 8, 11 
AIR 1971 Mad 143 = 1970 Acc CJ 

451 (FB), Jayalakshmi v. Ruby Gene- 

ral Insurance Co. Ltd. il 
(1971) 2 Cut WR 524 = 37 Cut LT 

937, State of Orissa vy. Govinda 

Chaudhury 12 
AIR 1970 SC 376 = 1970-2 SCR 688, 

C. K. Subramonia Iyer v. T. K. Nair 8 
AIR 1970 Madh Pra 172 = 1970 Acc 

CJ 189, Vinod Kumar Shrivastava v. 


' Ved Mitra Vohra 12 
1970 Acc CJ 84 = 72 Pun LR 280, 
Rajinder Kaur v. Union of India 10 


AIR 1967 SC 1030 = (1967) 1 SCR 
105, Firm Madanlal Roshanlal Maha- 
jan v. Hukumchand Mills Ltd., Indore 12 
AIR 1967 SC 1032 = (1967) 1 SCR 
324, Union of India v. Bungo Steel 
Furniture (P) Ltd. 12 
AIR 1967 Orissa 116 = 33 Cut LT 684, 
Amulya Patnaik v. State of Orissa 8 


AIR 1966 SC 1750 = (1966) 3 SCR 


649, Municipal ‘Corporation Delhi v. 
Subhagwanti 8 
AIR 1963 SC 1171 = .1963 Supp 2 
SCR. 971, National Insurance Co.” 
Ltd., Calcutta v. Life Insurance Cor- 
poration of India 12 
AIR 1962 SC 1 = (1962) 1 SCR 929, 
Gobald Motor Service Ltd. v. R. M. 
K. Veluswami i i 7, 8 
1951 AC 601 = 1951-2 All ER 448, 
Nance v. British Columbia Electric 
Rly., Co., Ltd. 8 
R. C. Patnaik and P. K. Sengupta, for 
Appellant; S. C. Ray, for. Respondents. 


Das was working as a Missioner in Children’s 
Special Service Mission, Orissa, on a.pay of 
Rs. 293 per month which included his salary, 
dearness allowance, house-rent, children’s 
allowance ete. His headquarters was at 
Baptist Church Lane, Berhampur, in the dist- 
rict of Ganjam. He had gone to Rourkela 
in the district of Sundargarh on tour on 10- 
10-1963. At about 11-30 a. m. that day while 
he was going on a cycle, a Mercedes Benz 
Truck O. R. O. 2022 came at a very high 
speed and ran over him by rash and negli- 
gent driving. He died instantaneously on the 
spot as a result of the accident. The vehicle 
had been insured with Oriental Fire & Gene- 
ral Insurance Co., Branch Janpath, New 
Delhi (hereinafter to be referred to as the 
Company) (Opposite Party No. 3). The date 
of birth of the deceased was 13th April, 
1905 and he was about 584 years old at the 
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time of death. The ten claimants are the 
widow, sons and daughters of the deceased. 
An application for compensation was filed 
under Section 110-A of the Motor Vehicles 
Act, 1939 (hereinafter to be referred to as 
the Act) before the Motor Accidents Claims 
Tribunal (hereinafter to be referred to as the 
Tribunal) wherein Rs. 59,772/- was claimed 
as the amount of compensation. It was stat- 
ed in the application that the deceased was 
very healthy and was expected to survive 
till his 75th year. The ancestors. of the de- 
ceased were said to have lived up to the 80th 
year and the normal expectancy of life in 
the family of the deceased was not ‘less 
than the 75th year. The amount of compen- 
sation was calculated with an expectancy of 
life for 17 years more on the basis of 
Rs. 283/- as the monthly income of the de- 
ceased. Opposite Parties 1 and 2 were des- 
cribed as the owners of the vehicle. Opposite 
Party No. 1 having purchased the vehicle 
from Opposite Party No. 2 on hire-purchase 
system and all the instalments not having 
been paid by then. 


The defence was that the deceased was 
a workman under the Workmen’s Compensa- 
tion Act and as such the Tribunal had no 
jurisdiction to entertain the claim. The claim 
was barred by limitation and the expectancy 
of life of the deceased cannot be more than 
55 years. The monthly income of the de- 
ceased had been highly exaggerated and the 
_ claim was excessive. 


. Five witnesses were examined on behalf 
. of the petitioners and sons on behalf of the 
opposite parties. No documents were put in 
evidence except the post-mortem report and 
the F. L R. 


2. The Tribunal recorded the follow- 
ing findings: 

(i) The deceased was killed by the rash 
and negligent driving of the driver of 
O. R. O. 2022; 

(ii) The deceased was not a workman 
and the Workmen’s Compensation Act has 
no application to. this case; 

(iii) The claim was not barred by limita- 
tion; 

(iv) The monthly income of the deceased 
was Rs. 283/-; 

(v) The petitioners were entitled to com- 
pensation at a round figure of Rs. 40,000/- 
which is to be paid by S. Karam Singh 
(Opposite Party No. 1). 

The appeal has been filed by Opposite 
Party No. 3 making the petitioners and Op- 
posite Parties 1 and 2 as respondents. 

The first four findings are not assailed 
in this appeal. 

3. Mr. Patnaik challenges the quan- 
tum of compensation and the extent of liabi- 
lity of the appellant. 

4. The judgment of the learned Tri- 
bunal is somewhat superficial and does not 
refer to the relevant law on the point. It is 
therefore necessary to first state and analyse 
the relevant law. ; 


A. I. R. 


5. Claims Tribunals have been con- 
stituted under Section 110 of the Act. 

An application for compensation is to be 
filed under Section 110-A within a period of 
z months of the occurrence of the acci- 

ent. 

Section 110-B speaks of the award of 
the Claims Tribunal. It runs thus:— 


“Section 110-B. Award of the Claims 
Tribunals. — On receipt of an application 
for compensation made under Section 110-A, 
the Claims Tribunal shall, after giving the 
parties an opportunity of being heard, hold 
an inquiry into the claim and may make an - 
award determining the amount of compensa- 
tion which appears to it to be just and spe- 
cifying the person or persons to whom com- 
pensation shall be paid; and in making the 
award the Claims Tribunal shall specify the 
amount which shall be paid by the insures 
or owner or driver of the vehicle involved 
in the accident or by all or any of them, as 
the case may be.” 


Section 110-C deals with the procedure 
and powers of Claims Tribunals. 


Section 110-CC relates to award of inte- 
rest where any claim is allowed. It lays 
down that where any Court or Claims Tri- 
bunal allows a claim for compensation made 
under Chapter VII, such Court or Tribunal 
may direct that in addition to the amount of 
compensation simple interest shall also be 
paid at such rate and from such date not 
earlier than the date of making the claim as 
it may specify in this behalf. . This section 
has been newly added by Act 56 of 1969 
with effect from 2-3-1970 and as such is not 
applicable to this case, the petition for com- 
pensation having been filed on 8-12-1963. 


Section 110-D provides for appeals. Any 
person aggrieved by the award may prefer 
an appeal to the High Court within 90 days 
from the date of the award. 


Section 110-F bars the jurisdiction of the 
Civil Court. It says that where any Claims 
Tribunal has been constituted for any area, 
no Civil Court shall have jurisdiction to en- 
tertain any question relating to any claim for 
compensation which may be adjudicated 
upon by the Claims Tribunal for that area, 
and no injunction in respect of any action 
taken or to be taken by or before the Claims 
Tribunal in respect of the claim for compen- 
sation shall be granted by the Civil Court. 


6. The object of this group of Sec- 
tions 110 to 110-F of the Act is to supply 
a cheap and expeditious mode of enforcing 
liability arising out of claims for compensa- 
tion in respect of accidents involving the 
death of, or bodily injury to, persons arising 
out of the use of motor vehicles, or dama- 
ges to any property of a third party so aris- 
ing, or both as referred to in Section 110. 
Prior to the constitution of the Tribunal, 
compensation could be claimed by institution 
of suits for damages only through the 
medium of the Civil Court on payment of ad 
valorem court fee. This group of sections 
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furnishes a self-contained Code that the claims 
can be lodged on the basis of an application 
without payment of ad valorem court-fee. 
By providing a direct appeal to the High: 
Court second appeals are also dispensed 
with. The Tribunal is to follow a summary 
procedure in determining compensation. Des- 
pite a self-contained Code of procedure for 
adjudication of claims being provided, the 
sections do not deal with the substantive 
law regarding determination of liability. 
They only furnish a new mode of enforc- 
ing liability. For determination of liability 
one has still to look to the substantive law 
in the Jaw of torts and the Fatal Accidents 
Act, 1855 (hereinafter to be referred to as 
the 1855 Act) or at any rate to the principles 
thereof. Secfion 110-B merely says that the 
Tribunal may make an award determining 
the amount of compensation which appears 
to it to be just. The objective factors which 
would constitute the basis of compensation 
appearing as just have not been indicated 
in the section. The expression “which 
appears to it to be just” however vesis 
a wide discretion in the Tribunal in the 
matter of determination of compensation. 
Despite the wide amplitude of such power, 
the determination cannot be arbitrary 
and must be based on certain data esta- 
blishing reasonable nexus between the 
loss incurred and the compensation to be 
awarded, 

7. The burden of proof is un« 
doubtedly on the claimants to establish 
the necessary ingredients for obtaining 
compensation (See AIR 1962 SC 1 para 8, 
Gobald Motor Service Ltd. v. R. M. K. 
Veluswami.) It is for them to plead and 
prove that there was an accident involv- 
ing death arising out of the use of motor 


vehicles and the loss accruing to them in ` 


terms of money value. p 

8. The substantiye law as to how 
such compensation is to be determined is 
found in Section 1-A of the 1855 Act. 
Thet section may be extracted: 

“S. 1-A. Suit for compensation to the 
family of a person for loss occasioned to 
it by his death by actionable wrong.— 
Whenever the death of a person shal] be 
caused by wrongful act, neglect or 
default and the act, neglect or de- 
fault is such as would (if death had 
mot ensued) have entitled the party in-, 
jured to maintain an action and recover 
damages in respect thereof, the party who 
would have been liable if death had not 
ensued shall be liable to an action or 
suit for damages, notwithstanding the 
death of the person injured, and although 
the death shall have been caused under 
such circumstances aS amount in law to 
felony or other crime. 

Every such action or suit shall be for 
the benefit of the wife, husband, parent 
and child. if any, of the person whose 
death shall have been so caused, and 
shall be brought by and in name of 


‘only for the benefit of th 
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the executor. administrator or represen- 
tative of the person deceased; . 


and in every such action the Court 
may give such damages as it may think 
proportioned to the loss resulting from 
such death to the parties respectively, 
for whom and for whose benefit such 
action shall be brought; and the amount 
so recovered, after deducting all costs and 
expenses, including the costs not recover- 
ed from the defendant, shall be divided 
amongst the before-mentioned parties, or 
any of them, in such shares as the Court 
by its judgment or decree shall direct”. 


_ _On analysis of the aforesaid section 
it is clear that to determine compensa- 
tion the Tribunal has to first find out 
the income of the deceased while he was 
alive. It must further find out as to 
what portion out of this income he used 
to contribute or spend for his family. 


The claim for compensation shall be 
e family mem- 
bers, the representatives of the person 
deceased. As the contribution by the 
deceased of a portion of his income for 
the benefit of his family members could 
be made only during the life time tthe ex- 
pectancy of living of the deceased must 
be determined. In other words, the Tri- 
bunal has to find out the span of life of 
the deceased. This would depend upon 
various factors such as the age, the 
bodily health, and the possibility of pre- 
mature determination of his life by later 
accidents. The 1855 Act is modelled on 
Fatal Accidents Act as in force in the 
United Kingdom. A masterly exposition 
of law is given by Viscount Simon in 
1951 AC 601, (Nance v, British Columbia 
Electric Rly, Co. Ltd.) At page 615 his 
Lordship observed thus: 


“it is necessary first to estimate what 
was the deceased man’s expectation of 
life if he had not been killed when he 
was; (let this be “x” years} and next 
what sums during these x years he would 
probably have applied to the support of 
his wife. In fixing x, regard must be 
had not only to his age and bodily health, 
but to the possibility of a premature 
determination of his life by a later ac- 
cident. In estimating future provision for 
his wife, the amounts he usually applied 
in this way before his death are obvious- 
ly relevant. and often the best evidence 
available; though not conclusive, since if 
he had survived, his means might have 
expanded or shrunk, and his liberality 
might have grown or wilted. In the pre- 
sent case it is known that in the years 
1945-1948, which immediately preceded 
his death, his “drawings” from his busi- 
ness averaged $ 2,600 per annum. His 
wife's maintenance was derived from, and 
could not have exceeded. these drawings. 
What proportion of such amount he in 
fact contributed to her support is a matter 
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of guess-work, but both his widow and 
her sister give him a good character for 
generosity. He was a “good provider”, 
Supposing, by this method an estimated 
annual sum of $ y is arrived at as the sum 
which would have been appled for the 
benefit of the tlaintiff for x more years, 
the sum to be awarded is not simply $ y 
multiplied by x, because that sum is a 
sum spread over a period of years and 
must be discounted so as to arrive at its 
equivalent in the form of a lump sum 
payable at his death as damages. Then a 
deduction must therefore be made for 
the benefit accruing to the widow from 
the acceleration of her interest in his 
estate on his death intestate in 1949 
(she came into $ 6,500. one-third of his 
estate, x years sconer than she would 
otherwise have done) and of her interest 
in sums payable on a policy of $ 1,000 
on his life; and a further allowance must 
be made for a possibility which might 
have been realised if he had not been 
killed but had embarked on his allotted 
Span of x years, namely. the possibility 
that the wife might have died before he 
did. And there is a further possibility 
to be allowed for — though in most cases 
it is incapable of evaluation — namely, 
the possibility that, in the events which 
have actually happened, the widow might 
re-marry, in circumstances which would 
improve her financial position”. 

This decision was approved and followed 
in AIR 1962 SC 1. The same view has 
been taken in AIR 1966 SC 1750, (Muni- 
‘cipal Corporation of Delhi v, Subhag- 
wanti; AIR 1970 SC 376, (C. K. Subra- 
monia Iyer v. T. K. Nair); AIR 1971 SC 
1624 (M/s. Sheikupura Transport Co, Ltd. 
v. Northern India Transporters Insurance 
Co, Ltd.) & AIR 1967 Orissa 116, (Amulya 
Patnaik v. State of Orissa). It is not 
necessary to refer to a large many deci- 
sions of the different High Courts in the 
same line. | 

9.: In this case the factors to be 
taken inte consideration for determining 
the quantum of compensation are few. 
There is no evidence that the deceased 
had estate which his heirs would inherit. 
The only features relevant for considera- 
tion in this ease are the income of the 
deceased while he was alive. his expec- 
ancy of living and the portion out of the 
income which he was spending on ac- 
count of the claimants. It is not disputed 
that the monthly income of the deceased 
was Rs, 283/-. The constituents of this 
Rs. 283/- were his pay and D. A. of 


Rs, 195/-, house-rent of Rs. 40/- and chil- 


dren’s allowance of Rs, 48/~. House-rent 
of Rs. 40/- and shildren’s allowance of 
Rs. 48/~ were being definitely spent by 
the deceased for the members of the 
family. Out of the paltry amount of 
Rs. 195/~ as pay and D. A. the maximum 
that the deceased. could spend for him- 
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self would be estimated at Rs. 90/-. He 
is to be taken to be spending the ‘balance 
of Rs. 105/~ for the benefit of the claim 
ants. Thus, out of the total monthly 
income of Rs, 283/- the deceased is likely: 
to have been spending Rs, 193/- for the 
benefit of his family members, 

_ The expectancy of life of the deceas~ 
ed has been estimated at 70 years: the 
deceased, however, died at the age of 
58} years. Accepting the expected span 
of life to be 70 years he had a further 
span of 114 years. During this period he 
would have contributed Rs. 26,634/. at 
the rate of Rs. 193/2 per month. 

10. As has already been discussed, 
the claimants could not have been en- 
titled to this lump sum if the deceased 
had been alive, The sum to be awarded 
is to be spread over a period of years 
and must be discounted so as to arrive 
at its equivalent in the form of a lump 
sum payable at the time of death as 
damages. Ordinarily one-sixth of the 
total amount is deducted for fixing the 
lump sum (see 1970 Acc CJ 84 (Puni), 
Rajinder Kaur v, Union of India). I£ 
1/6th is deducted, Rs. 26,634/- come to 
Rs. 22,195/-, 

The determination of the question of 
compensation depends upon several im- 
ponderables, In making such assessment 
there is likely to be a margin of error, 


Taking this margin of error into cona 


sideration it would be just if the claimants 
are awarded a round sum of Rs. 21,000/- 
as compensation. 

: The next question for con= 
sideration is how this Liability would be 
apportioned between the owner respond- 


ent No. II and the appellant. 


Section 95 (2) of the Act runs thus? 

“95(2). Subject to the proviso to sub- 
section (1). a policy of insurance shall 
cover any liability incurred in respect 
of any one accident up +0 the following 
limits, namely:—~ 

(a) where the vehicle is a goods 
vehicle, a limit of twenty thousand rupees 
in all, including the liabilities, if any, 
arising, under the Workmen’s Compensa- 
tion Act, 1923 in respect of the death of, 
or bodily injury to, employees (other than 
the driver), not exceeding six in number 
being carried in the vehicle”, 

It is to be noted that Rs. 20,000/- has 
now been enhanced to Rs, 50,000/- in 
Act 56 of 1969. We are however con- 
cerned with the limit of Rs. 20,000/- as 
lt was prior to the amendment. 

The. vehicle being a goods vehicle 
the liability of the appellant is limited 
to Rs. 20,000/- under Section 95 (2) (a). 
The language of Section is clear (see how- 
ever 1970 Ace CJ 451 = (AIR 1971 Mad ° 
143), Jayalakshmi v. Ruby General Ins, ~ 
Co. Ltd. and AIR 1971 SC 1624.) 

Out of the compensation of Rupees 
21,000/- awarded against the owner 
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S. Karam Singh frespondent No, II) the 
eer a would pay a sum of Rupees 


i 12. The Jas? question for consi- 
deration is whether the claimants are 
entitled to any interest on the compensa~ 
tion awarded. As has already. been 
stated. S. 110-CC providing for award of 
interest where any claim is allowed was 
incorporated into the statute by Act 56 of 
1969 which was to be effective from 2-3- 
1970. Prior to that there was no statu-~ 
tory provision for awarding interest, The 
question for consideration is whether in 
the absence of positive statutory provi- 
sion interest cannot be awarded. No 
decision under the Act has been brought 
to our notice wherein this. question was 
discussed and a conclusion was reached 
one way or the other. Guidance must, 
therefore, be sought from decisions under 
other statutes where interest was granted 
on compensation awarded in the absence 
of statutory provision, AIR 1963 SC 1171, 
(The National Insurance Co. Ltd., Cal- 
cutta v. Life Insurance Corporation of 
India) dealt with a case of grant of com- 
pensation under the Life Insurance Cor- 
poration Act, 1956. Their Lordships 
allowed interest even in the absence of 
statutory provision. They said that the 
Life Insurance Corporation Act and the 
Rules made thereunder do not contain 
any express provisions for grant of in~< 
terest on the delayed payment of comz 
pensation. The principle applicable in 
respect of such a matter is that on 
entering possession the purchaser becomes 
entitled to the rents but if he has not 
paid the price, interest in equity is deem~ 
ed payable by him on the purchase price 
which belongs to the seller. The claim 
for interest proceeds on the assumption 
that when the owner of immovable pro- 
perty loses possession of it he is entitled 
to claim interest in place of the right to 
retain possession, 


In this case the claimants have been 
deprived of the compensation to which 
they were entitled from the date of the 
award. If the compensation amount 
would have been paid forthwith hey 
could have deposited it in the’ and 
could have secured interest or could have 
utilised it much more usefully. Applying 
the principles of natural justice. there is, 
therefore, no reason why they should be 
deprived of interest. Similar view was 
taken in AIR 1967 SC 1030, (Firm Madan- 
lal Roshanlal Mahajan v. Hukumchand 
Mills Ltd.. Indore) and AIR 1967 SC 1032, 
(Union of India v. Bungo Steel Furniture 
(P) Ltd.) where interest was awarded 
under the Arbitration Act even’ in the 
` absence of any specific provision. The 
same view was also taken by this Court 
in (1971) 2 Cut WR 524, (State of Orissa 
v, Govinda Choudhury). 
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„On the aforesaid analysis we are 
satisfied that the claimants are entitled 
to interest. In view of the fact that they 
made a fabulous claim which has been 
almost reduced to half and for that rea- 
son the litigation was unnecessarily pro- 
tracted, we would allow interest at 6% 
per annum from the date the award was 
made by the Tribunal as was done in 1970 
Acc CJ 189 = (AIR 1970 Madh Pra 172), 
(Vinod Kumar Shrivastava v, Ved Mitra 
Vohra), 

13. To sum up— 

(i) The claimants are entitled fo a 
compensation of Rs, 21,000/- out of which 
the appellant is liable to pay Rs. 20,000/-: 

(ii) The compensation is payable with 
interest at 6 per cent. per annum with 
effect from 15-10-1966 when the award 
was made by the Tribunal, 

14, In the result, the appeal is 
allowed in part as indicated above. As 
Success is partial, parties are to bear 
their own costs. - 

ACHARYA, J. :— 15. I agree, 

Appeal partly allowed. 
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B. X. PATRA, J. 

Trinath Parida, Appellant v. Sobha 
Bholaini and another, Respondents, - 

Second Appeal No, 292 of 1968, DJ- 
25-7-1972 from decision of K. M. Misra 
Sub. J.. Aska, D/- 8-5-1968, 

Index Note:— (A) Civil P, C. (1908), 
0. 23, R. 1 — Non-joinder of a necessary 
party is not a formal defect so as to at- 
tract the applicability of this rule. AIR 
1950 Bom 378 & AIR 1956 Bom 632, 


Followed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1956 Bom 632, Tarachand 


Bapuchand v, G. A. Bagwan 
AIR 1950 Bom 378 = 52 Bom LR 
386, Asian Assurance Co. Ltd. v. 
Madholal Sindhu 7 
Mrs. A. K. Padhi for R. C. Patnaik, 
for Appellant; H. G. Panda, for Respond- 
ent No. 1 


PATRA, J.:— The defendant is the 
appellant. The suit was filed for the 
issue of a permanent injunction restrain- 
ing the defendant from entering on the 
disputed land measuring 0.70 acre and 
for recovery of possession thereof if it 
was found that the defendant had clearly 
trespassed on the same. One Bina Bhol 
had two daughters, namely. Sundari and 
Kumari (plaintiff No, 2). Sundari died 
about six years back (in about 1958) 
leaving behind her husband Trinath the 
defendant and a daughter by name 
Basanti. Bina Bhol died in 1962 and 
plaintiff No. 1 Sobha ig his widow, 
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2. It is the plaintiffs case ‘shat on 
42-7-1950, Bina Bhol purchased the dis- 
puted land benami in the name of his 
daughter Sundari. In spite of such pur- 
chase, however, Bina remained in pos- 
session thereof in his own right till his 
death. After Bina’s death, the property 
was enjoyed by his widow and the surviv~ 
ing daughter Kumari plaintiff No, 2. 
After Bina’s death, plaintiff No, 1 execut- 
ed a deed of gift in respect of the same 
in favour of plaintiff No. 2. After 
Sundari’s death, defendant married again 
and thereafter taking advantage of the 
fact that the sale deed in respect of the 
disputed land stood in the name of his 
deceased wife Sundari. began to lay a 
claim thereto. This gave a cause of ats 
tion +0 the plaintiff to file the suit, 


2-A. The case of the defendant is 
that it is he who had advanced the con~ 
sideration for the sale deed, but got the 
same executed benami in the name of 
Sundari. Neither Bina Bhol nor after his 
death the plaintiffs have any right there- 
to. In any event, Basanti the daughter 
of Sundari has got a share in the dis« 
puted property and is consequently a 
mecessary party to the suit. The suit is, 
therefore. liable to be dismissed for non= 
jJoinder of Basanti. In the alternative, 
he also Jaid a claim to the property on 
the ground that he had acquired a right 
thereto by adverse possession. 


3. The trie] Court found thet the 
consideration for the sale deed under 
which the disputed property was pur= 
chased was advanced by Bina Bhol but 
the transaction was not intended to be a 
benami transaction but it was intended 
that Sundari should be the owner of the 
property. On the question of possession 
he found that the plaintiffs were never in 
possession thereof. His conclusion was 
that after Sundari’s death, her daughter 
Basanti became entitled to the suit pro- 
perty and non-joinder of Basanti was, 
therefore, fatal to the suit, As Basanti 
was a minor and her father the defend- 
ant is in possession of the property on 
her behalf, no order of injunction could 
be issued against him. 


A, On appeal, the learned Subor- 
dinate Judge of Aska concurred in the 
finding recorded by the trial Court that 
it is Bina Bhol who had advanced con- 
sideration for the sale deed. But differ~ 
ing from the trial Court he came to the 
conclusion that it ‘was a benami transac- 
tion and that title to the property vested 
in Bina. Advertinzg to the plea of non- 
joinder of Basanti he held that as Sun- 
dari was not the owner of the property, 
her daughter Basanti cannot claim any 
title thereto. and consequently was not a 
necessary party to the suit, He held that 
after Bina’s death, the property devolved 
on widow and his daughter Kumari, 
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and in this view, passed a decree in their 
favour. Hence this appeal by the den 
fendant, 


5. -The conzurrent finding of the 
Courts below that defendant Trinath had _ 
mot paid the corsideration for the sale 
deed and that he had no title to the dis- 
puted property is not assailed before me. 
Mrs. Padhi learned Advocate for the ap- 
pellant contended that even if the find- 
ing of the first appellate Court that Bina 
Bhol had acquired title to the disputed 
property is accepted, the position would 
be that after Bina’s death in 1962. the 
disputed property would devolve not only 
on the two plaintiffs but also on Basanti 
the daughter of Bina Bhol’s pre-deceased 
daughter Sundari Mr. H. G. Panda, 
learned Advocate for oe has fair- 
ly conceded that this proposition is cor- 
rect and that the learned Subordinate 
Judge was not correct when he stated that 
as Sundari had no title to the disputed 
property her daughter Basanti would get 
mo share in the same Realising that 
Basanti is a necessary party to the suit, 
and that the suit would therefore fail for 
mon-joinder of Basanti, Mr. Panda filed 
an application under Order 23. Rule 1, 
Civil P., C, for permission to withdraw 
from the suit with liberty to file a fresh 
suit on the same cause of action, and this 
application is vehemently opposed by the 
appellant. The question, therefore, for 
consideration is whether having regard 
to the facts and circumstances of the 
case, permission as sought for by the ress 
pondents should be accorded, 

6. Rule 1 of Order 23. Civil P, C. 
provides, inter alia, that at any time after 
the institution of a suit the plaintiff may, 
as against all or any of the defendants, 
withdraw his suit, and where the Court 
is satisfied that the suit must fail by 
reason of a formal defect, it may, on 
such terms as it thinks fit, grant the 
plaintiff permission to withdraw from 
such suit with liberty to institute a fresh 
suit in respect of the subject-matter of 
such suit. The question, therefore. is 
whether non-joinder of a necessary party 
is a mere formal defect so as to attract 
the applicability of Order 23, Rule 1, 
Civil P., C. 


7. Opinion appears to be unani- 
mous in all the High Courts that non- 
joinder of a necessary party is not a for-j- 
mal defect within the meaning of this 
rule. It is a defect which affects the root 
of the plaintiff’s case and cannot be said 
to be a mere formal defect. (see AIR 
1950 Bom 378, (Asian Assurance Co. Ltd. 
v. Madholal Sindhu and AIR 1956 Bom 
632, (Tarachand Bapuchand v, G, A. 
Bagwan). In the circumstances, the ap- 
plication filed under Order 23, Rule I, 
Civil P. C, has to be dismissed. 

g. The plea of defect of nons- 
joinder of parties was taken by the de- 
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fendant at the earliest opportunity in his 
written statement, The trial Court ac- 
cepted this contention, although it was 
on the ground that the property belong- 
ed to “Sundari and after her death it 
devolved upon Basanti. H is not that the 
plaintifis were unaware that Sundari had 
left behind her a daughter because the 
existence of this daughter has been re- 
ferred to in the plaint itself. Even on the 
basis of the claim advanced in the plaint 


-that the disputed property belonged to`’ 


Bina Bhol, Basanti who is the daughter 
of a predeceased daughter of Bina. is a 
-Class I heir, and consequently is a neces- 
sary party to the suit. But no steps had 
been taken either in the trial Court or in 
the first appellate Court to implead 
Basanti as a party. If steps had been 
taken in proper time to implead Basanti 
as a party. the respondents would not 
have been in the predicament in which 
they have found themselves to-day. But 
. this is a situation which cannot be help- 
ed having regard to the position of law, 
indicated above. Irrespective of the 
merits of the case, therefore, the sult 
filed by the plaintiff-respondents has to 
fail for non-joinder of a necessary party, 
namely Basanti, 


9. In the result. I would allow 
this appeal, set aside the judgment and 
decree passed by the learned Subordinate 
Judge gnd dismiss the suit. In the cir- 
cumstances of the case, however, parties 
should bear their own costs here and in 


the Courts below, 
a; ‘Appeal allowed, 
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R. N. MISRA AND K, B. PANDA, JJ. 


Dayalal N. Joshi, Petitioner v. State 
Transport Authority, Orissa, Cuttack and 
others. Opposite Parties. 


O. J. C. No, 99 of 1971, D/- 20-7- 
1972. 


Index Note:— (A) Motor Vehicles Act 
(1939), Ss. 45, 44 (3) (b) — Orissa Motor 
Vehicles Rules (1940), R. 52-A — Appli- 
cation for permit to use vehicles in two 
or more regions tying within the same 
State — State Transport Authority can- 
not exercise jurisdiction under S. 44 (3) 
(b) without prior decision to that effect 
— Order passed by S. T. A. is without 
jurisdiction and a nullity and runs‘coun- 
ter to the scheme of Ss, 44 & 45. AM 
1964 Andh Pra 36 (FB), Foll. 

Brief Note-— (A) Section 45 oi the 
Motor Vehicles Act 1939 Jays down as to 
where application for a permit has to be 
made. There is no scheme in the Statute 
that the application has to be made be- 
ee ee 
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fore one authority but has to be dis- 
posed by another authority. Therefore 
though Section 44 (3) (b) empowers the 
State Transport Authority to exercise the 
powers of a Regional Transport’ Autho~ 
rity under certain circumstances, it 
(S. T. A.) cannot simultaneously with 
R. T, A, exercise such powers without 
prior decision to that effect. That would 
mot only lead to administrative chaos but 
would introduce uncertainties which 
would frustrate the purposes of the Act. 
AIR 1970 Raj 125, Dissented from: AIR 
1964 Andh Pra 36 (FB), Fol, 

(Paras 5, 7) 

Assuming, but not deciding, that 
Rule 52-A of the Orissa Motor Vehicles 
Rules (1940) is intra vires, that rule only 
authorises S. T A, to dispose of an aep- 
plication where even the invitation of 
the application was made by that autho- 
rity. (Para 8) 

Index Note:— (B) Constitution of 
India, Art, 226 — Writ application — 
Estoppel against applying. 

Brief Note:— (B) Where there is ab- 
sence of jurisdiction to decide a matter 
and jurisdiction is exercised the dispute 
goes to the root of the matter; a party 
appearing before an authority and not 
objecting to its jurisdiction in the matter, 
is net estopped from challenging the 
order of the authority on the ground of 
lack of jurisdiction in that authority, for 
no amount of consent, express or implied, 
can confer jurisdiction on the authority 
to deal with the matter not within its 
jurisdiction. AIR 1957 SC 397 and AIR 
1954 SC 230 and AIR 1954 SC 340 Rel 
(Para 10) 


Cases Referred: Chronological Paras 


AIR 1970 . Raj 125, Ratanlal v. 
Chairman, R. T. A., Bikaner 
Region 7 


AIR 1964 Andh Pra 36 = 1968-2 
Andh WR 364 (FB), Sheik Hus- 
sain & Sons v, State of Andhra 
Pradesh . 1O 
AIR 1957 SC 397 = 1957 SCR 233, 
Pannalal Binjraj v. Union of 


India 1O 
AIR 1954 SC 340 = 1955 SCR 117, 

Kiran Singh v. Chaman Paswan 10 
AIR 1951 SC 230 = 1951 SCR 380, 

United Commercial Bank „Ltd, 

v. Their Workmen LO 


S. CŒ. Parija, S. Mohanty. R. S. 
Mohanty and G. P. Mohanty, for Peti-~ 
tioner; Standing Counsel, B. Nayak and 
S5. C. Mohapatra, for Opposite Parties, 


R. N. MISRA, J. :— The petitioner 
and opposite party No. 3 are stage car- 
riage operators. The petitioner has been 
operating a sbage carriage on the route 
Bargarh to Rampur with extension to 
Pinka. This permit was granted by the 
Regiona] Transport Authority of Sambal- 
pur in 1960 and was duly. countersigned 
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by the Transport Authority of Bolangir. 
In 1967. the State Transport Service came 
to operate a second bus on this route, 
but sometime after withdrew the service. 
As thera was reed for a second bus to 
eater to the travelling public on this 
route and no other operator was forth- 
coming. the petitioner was allowed to 
operate a second bus on this route from 
August 1969. The Regionalt Transport 
Authority while granting the permit im- 
posed a condition that the permit would 
be alive until the State Transport Autho- 
rity issues a permit for a second bus. The 
State Transport Authority opposite party 
No. 1 in due course invited applications 
from intending pliers for this route. The 
petitioner, opposite party No. 3 and six 
others applied and on 28th of October 
1970. the State Tzansport Authority grant- 
ed the permit for a second bus on this 
route in favour of opposite party No, 3. 
The petitioner carried an appeal and Jost. 
This writ petition is directed against the 
said appellate order and we are asked to 
quash the grant of the permit and the 
appellate order upholding such grant. 


2. The petitioner’s contention is 
that the State Transport Authority has 
no jurisdiction to grant the permit.on 
the route and as such the grant is liable 
to be quashed. 


3. On the other hand, the opposite 
party No. 3 contends that the State 
Transport Authority has jurisdiction. A 
preliminary objection to the entertain- 
ment of the writ petition is raised on the 
ground that the petitioner is estopped 
from challenging the jurisdiction of the 
State Transport Authority to deal with 
the matter. It is stated that in August 
1969, when the petitioner was permitted 
to ply a second bus on this route. its life 
was extended till the State Transport 
Authority filled uv the vacancy for the 
second permit. When applications were 
invited by the State Transport Autho- 
rity, the petitioner had also applied for 
the grant of the permit for the second 
bus. He submitted to the jurisdiction of 
the State Tramsport Authority. applied 
for a permit and having lost has now 
come up to question the jurisdiction of 
that authority to deal with the route. As 
such the writ petition should be thrown 
out in limine., 


4, Normally we should have ĉon- 


sidered the question of maintainability 
‘first. But we think it appropriate to 
defer ‘consideration of the preliminary 


point because it has first to be ascertain- 
ed as to whether there is force in the 
contention of the petitioner that the State 
Transport Authority had any statutory 
4Surisdiction to deal with the matter. Upon 
a finding as to whether exercise of juris- 
diction is vitiated: totally for want of it, 
or there has been an irregular exercise 


Dayalal v. S. T. Authority (R. N. Misra Jj 


i 


A.I. R. 


of jurisdiction, the fate of the preliminary: 
point would depend. 

5. Section 45 of the Motor Vehi- 
cles Act is relevant for the purpose. For 
convenience, sub-sections (1) and (2) 
thereof which are material are extracted: 

(1) Every application for a permit 
shall be made to the Regional Transport 
Authority of the region in which it is 
proposed to use the vehicle or vehicles. 

Provided that if it is proposed to use 
the vehicle or vehicles in two or more 
regions. lying within the same State, the 
application shall be made to the Regional 
Transport Authority of the region in’ 
which the major portion of the proposed 
route or area lies, and in case the portion 
of the proposed route or area in each of 
the regions is approximately equal to 
the Regional Transport Authority of the 
region in which it is proposed to keep 
the vehicle or vehicles; 

Provided further that if it is pro- 
posed to use the vehicle or vehicles in 
two or more regions lying in different 
States, application shall be made to the 
Regional Transport Authority of the re~ 


_ gion in which the applicant resides or has 


his principal~place of business. 
__ (2) Notwithstanding anything contain= 
ed in sub-section (1). the State Govern< 
ment may, by notification in the Official 
Gazette, direct that In case of any vehie 
cle or vehicles proposed to be used in 
two or more regions lying in different 
‘States, the application under that sub<« 
section shall be made to the State Transe 
port Authority of the region in which 
the applicant resides or has his principal 
place of business”. . 
The first proviso to sub-section (1) makes 
it clear that where it is proposed to use 
the vehicle in two or more regions lying 
within the same State, the application has 
to be made to the Regional Transport 
Authority of the region in which the 
major portion of the proposed route 
or area lies. Sub-section (2) which was 
introduced into the statute under amend~ 
ing Act 56 of 1969 with effect from 2nd 
March 1970. makes it clear that in res- 
pect of two or more regions lying in dif- 
ferent States, the application has to be 
made to the State Transport Authority. 
Section 45 is intended to provide as to 
where theapplication fora permit has to 
be made. There is no scheme in. the 
statute that the application has to be 
made before one authority and it has to 
be disposed of by another authority. We 
must assume, therefore, that the autho- 
rity to which the application is -made is 
to dispose of the application in accord- 
ance with the procedure laid down under 
the statute, 


6. In this case. two areas covered 
by the route lay in two separate districts 
— one portion in the district of Sambal- 
pur and the other in the district of 
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Bolangir. Thus it is a case covered by 
the first proviso to Section 45 (1) and is 
mot one to which sub-section (2) of S. 45 
would at all apply. On that basis the 
petitioner contends that the State Trans- 
port Authority had no statutory juris- 
diction to invite applications for the route 
and deal with the same. 

Rule 52-A of the Orissa Motor Vehi- 


cles Rules made under the Act provides: — 


“When the disposal of any matter 
relates to the business of more than one 
Regional Transport Authority such dis- 
posal shall be made by the State Trans-~ 
port Authority. Å 

Provided that with the general or 
specific direction of the State Transport 
Authority a Regional Transport Autho- 
rity may issue permits for more than one 
region in accordance with the quota fixed 
by the State Transport Authority and 
such permits shall be deemed as permits 
issued by the State Transport Authority 
and shall not require the counter-signa- 
ture by the other Regional Transport 
Authorities”, | 
The petitioner contends that this Rule is 
mot in accord with the provisions of Sec~ 
tion 45 of the Act and as such must be 
treated to be ultra vires the statute. 

7. The opposite parties take the 
stand that under Section 44 (3) of the 
Act, the State Transport Authority would 
assume jurisdiction to deal with the 
matter. That sub-section as far as mate- 
rial reads thus: 

tA State Transport Authority shall 


give effect to any directions issued under. 


Section 43 and subject to such directions 
‘and save as otherwise provided by or 
under this Act shall exercise and dis- 
charge throughout the State the follow- 
ing powers and functions, namely— 


(b) to perform the duties of a Re- 
gional Transport Authority where there 
is no such Authority, and, if it thinks 
fit or if so required by a Regional Trans- 
port Authority, to perform those duties 
in respect of any route common to two 
or more regions; 

bi % bo mB? 

Tt is stated that the State Transport 
Authority has thought it fit to_perform 
the duties of the Regione] Transport 
Authority in regard to the route in ques- 
tion. No material has been placed be- 
fore us to show that the State Transport 
Authority had never decided to assume 
furisdiction over the route in question In 
terms of Section 44 (3) (b) of the Act. 
We cannot accept the contention that 
while under the statute power would 
vest in the Regiorial Transport Authority 
to deal with the matter, it would be open 
to the State Transport Authority in ex- 
ercise of Section 44 (3) (b) of the Act to 


simultaneously exercise such jurisdiction 
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without prior decision to that effect. That 
would not only lead to administrative 
chaos but would introduce uncertainties 
which would frustrate the purposes of 
the Act. It may be open to a State 
Transport Authority In. exercise of the 
powers vested in Clause (b) of sub-sec- 
tion (3) of S. 44 of the Act to resolve and 
assume such jurisdiction as was indicated 
in the case of Ratanlal v. Chairman, 
R. T. A.. Bikaner Region, AIR 1970 Raj 
125. e have already indicated that no 
documents have been placed before us to 
show that there was a prior resolution of 


‘the State Transport Authority to that 


effect. We must, therefore, assume that 
the State Transport Authority had never 
decided to assume jurisdiction to per- 
form the duties of the Regional Transport 


- Authorities of Sambalpur and Bolangir 


in respect of this route. 


8 . It is argued for the petitioner 
that Rule 52-A of the Orissa Motor 
Vehicles Rules is ultra vires the statute, 
The ovposite parties contend that there 
was No provision in the statute clearly 
prescribing disposal of matters relating 
to disposal of such matters by Transport 
Authorities as provided under Rule 52-A. 
As such it does not directly run. counter 
to any statutory provision. It is not 
mecessary for the disposal of this case to 
decide that aspect. Even in terms o 
Rule 52-A only the disposal of the ap- 
plication could be by the State Trans- 
port Authority, As we have already 
stated where even the invitation of the 
application was made by that authority. 
As such even by application of Rule 52-A 
of the rules, the action of the State 
Transport Authority cannot be . upheld. 


9. On the aforesaid discussion. we 
would hold that the grant of the permit 
by the State Transport Authority w 
without jurisdiction. 


10. The point that remains for 
consideration is whether the writ peti- 
tion can be thrown out on the prelimi- 
nary cbjection. The opposite parties rely 
on the principle that where a party has 
submitted to the jurisdiction of an autho- 
rity such conduct disentitles him from 
any relief from the hands of the Court 
particularly under extraordinary juris- 
diction. In support of such*a principle 
reliance has been placed on a decision of 
their Lordships of the Supreme Court in 
Pannalal Binjrai v. Union of India. AIR 
1957 SC 397. But as we find the present 
ease is one of want.of jurisdiction and 
where there is absence of jurisdiction and 


. jurisdiction ig exercised, the dispute goes 


to the root of the matter. In United 
Commercial Bank Ltd. v. Their Work- 

men, AIR 1951 SC 230, their Lordships — 
indicated that consent cannot give a 
Court jurisdiction if a condition which 
goes to the root of the jurisdiction has 
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mot been performed or fulfilled. No ap- 
pearance or consent can give a jurisdic- 
tion to a Court of limited jurisdiction 
which it does not possess. Again in the 
case of Kiran Singh v. Chaman Paswan, 
AIR 1954 SC 340, it was stated— 

P adbewads It is a fundamental principle 
well-established that a decrea passed by 
a Court withou; jurisdiction is a nullity, 
and that its invalidity could be set up 
whenever and wherever it is sought to 
be enforced or relied upon, even at the 
stage of execution and even in collateral 
proceedings. A defect of jurisdiction, 
whether it is pecuniary or territcrial. or 
whether it is in respect of the subject- 
matter of the action, strikes at the very 
authority of the Court to pass any decree, 
and such a defect cannot be cured even 
by consent of parties...” 


A Full Bench of the Andhra Pradesh 
High Court in the case of Sheik Hussain 
and Sons v, State of Andhra Pradesh, 
AIR 1964 Andh Pra 36 while dealing with 
constitution of euthority under the Motor 
Vehicles Act tock the self-same view, We 


are led to hold, therefore, that the 
conduct of the petitioner could neat 
confer jurisdiction on the State 


Transport Authority to deal with the 
matter. Again, the plea of estoppel has 
its own limitations. We do not find any 
conduct of the petitioner which would 
really go to the extent of showing that 
he is personally estopped from approach- 
ing the Court. We would accordingly 
megative the preliminary objection, 

11. On the basis of what we have 
already indicated, it would follow that 
the State Transport Authority had no 
jurisdiction to deal with the grant of a 
permit on the route in question and as 
such the grant of the permit by it is an 
act without jurisdiction. We would ac- 
cordingly allow the application, quash 
the grant by the State Transport Autho- 
rity and the decision in appeal urholding 
such grant with costs. Hearing fee 
rupees one hundred, 

PANDA, J.:— 12. I agree. 
Application allowed. 
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Nanda Moharana, Petitioner v. Laksh- 
man Moharana and others, Opposite Par- 
ties, 

Civil Revn. No. 284 of 1971, D/- 26-6- 
1972 against order of P, C. 
Munsif, Cuttack, D/- 3-8-1971. 

Index Mote:— Civil P, C, (1963), O. 6. 

. 17 — Where the plaintiff on the facts 
pleaded could have asked for the relief, 


which he wanted to ask by way of am- 
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endment, from the very beginning the 
amendment cannot be said to be such as 
to alter the nature of the suit, 

(Para 2) | 


R. C. Mohanty. for Petitioner; M., M. 
Das, for Opposite Parties, 

ORDER:— Plaintiff is the petitioner. 
The original suit was filed for recovery 
of rent and in the alternative for re~- 
covery of damages, The circumstances 
in: which the relief was sought may be 
stated in brief, Plaintiff claims title to 
the disputed house and pleaded that de- 
fendants were tenants. He filed an ap~ 
plication for eviction of the defendants 
before the House Rent Controller. That 
application was rejected on the finding 
that relationship of landlord and tenant 
was not established and that the House 
Rent Controller had no jurisdiction to en- 
tertain the application for eviction. There- 
fore, the plaintiff filed the present: suit 
for recovery of rent. and as the rela~ 
tionship of landlord and tenant was not 
established in the alternative for recovery 


-of damages on the footing that the de~ 


fendants are in unauthorised occupation 
of the plaintiff's house, The defendants 
filed a _written statement asserting that 
the plaintiff had no title to the disputed 
house and that the suit for recovery of 
damages Was not maintainable without 
the plaintiff getting a declaration of his 
title. The plaintiff filed an amendment 
application with averments that para- 
graph 9 of the plaint be substituted by 
the following paragraph: 

“That the sui; ig valued upto Rupees 
1,500/- for the purposes of court-fee and 
jurisdiction; Rs. 600/~ being the present 
market value of the suit land and Rupees 
900/- being the damages claimed from 
the defendants”. 

e also wanted that prayers (c) and (d} 
should be added after prayer (b). The 
essence of prayers (c) and (d) is for dec~ 
laration of title and recovery of posses~ 
sion. This amendment was rejected by 
the learned Munsif, First Court. Cuttack, 
on the ground that it changes the nature 
of the suit. The view of the learned 
Munsif is erroneous on the face of it. 

2. Even in the suit as it was, the 
main contest of the parties would be 
whether the plaintiff had title to the suit- 
house. Before granting a decree for re- 
covery of damages, the learned Munsif 


-was called upon to decide whether plain~ 


tiff had title to the disputed property 
and whether he had still a subsisting title 
so as to be entitled to recovery of pos~ 
session and damages, By the amendment 
nothing more is esked a prayer for 
declaration of title and recovery of pos- 
session which the plaintiff should have 
done from the beginning. In the peculiar 
facts of this case the nature of the suit 
is not changed. Cnly there is a difference 
in the relief sought. On the identi 
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material facts pleaded in the plaint, from 
the very start the plaintiff could have 
asked for the reliefs of declaration of 
title and recovery of possession besides 
the relief of recovery of damages. That 
being the position, allowing the amend- 
ment would not change the nature of the 
suit, The amendment must accordingly 
be allowed. 

3. In the result, the order dated 
3-8-1971, passed by the learned Munsif 
ig set aside and the Civil Revision is 
allowed. In the circumstances, there will 
be no order as to costs, ’ 
Revision allowed. 


~ 
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Raghunath Badapanda, Petitioner v, 
Arakhit Sahu and others, Opposite Par- 
ties. 

Civi) Revn. No, 250 of 1971. D/s 
26-6-1972 from order of D, P. Mohanty, 
Munsif, Narsinghpur, D/- 30-4-1971. 

Index Note:— (A) Civil P. C. (1908), 
S., 47 — Powers of executing Court to go 
behind decree. 

Brief Note-— (A) When a money 
decree is passed against two persons and 
their liability is determined to be joint 
and several, in execution of the said 
decree the executing Court has no juris- 
diction to go behind the decree and ap- 
portion liability half half if so requested 
to do. (Para 3) 


Index Note:— (B) Civil P. C. (1908), 
O. 20, R. 11 — Onus on judgment-debtor 
asking for instalments. 

Brief Note:— (B) When a judgment- 
debtor asks for instalment, he must him- 
self on affidavit disclose his own assets 
so as to indicate his circumstances and 
justify the grant of instalments. Merely 
because the decretal amount is high in- 


stalment should not necessarily he 
granted, . (Para 5) 
M. K. C. Rao and Miss G. Laksh- 


amma. for Petitioner; P, K. Das, for Op-~ 
posite Parties. 


ORDER:— Opposite Party No. I is 
the decree-holder. Petitioner and opposite 
party No. 2 are the judgment-debtors, 
Opposite party No. 1 filed a suit for re- 
covery of money against petitioner and 
opposite party No, 2. The trial Court 
passed a decree against the petitioner end 
dismissed the suit against opposite party 
No. 2. The appellate court modified the 
decree and passed a joint decree against 
the petitioner and opposite party No. 2. 
As the judgment-debtors did not pay the 
decretal amount, the decree-holder filed 
execution. In the execution case, the 
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petitioner filed an objection under Sec- 
tion 47 of the Code of Civil Procedure 
alleging that the money originally ad- 
vanced by the plaintiff was taken half 
and half by the petitioner and opposite 
party No. 2 and consequently the peti- 
tioner should be permitted to pay only 
half the decretal dues. Subsequently 
another application was filed asking in 
the alternative for grant of instalment 
of decretal dues. The executing court 
fixed the case for hearing from day to 
day and ultimately dismissed both the 
applications disallowing the prayers of 
the petitioner, 


2. Mr. Raos main contention is 
that the executing court passed the order 
on a date which the case had not been 
fixed for hearing and as such the order 
is vitiated., Mr. Rao was called upon to 
state all facts and questions of law aris- 
ing in the case. 


3. The objection under Section 47 
of the Code of Civil Procedure is not 
maintainable as the appellate decree was 
against both the judgment-debtors and 
their liability was determined to be joint 
and several. The executing Court had no 
jurisdiction to go behind the decree and 
apportion liability in the menner prayed 
for by the petitioner, 


4, The second contention that the 
question of instalment should have been 
considered does not arise in this case. It 
has been held by this Court that when a 
judgment-debtor asks for instalment, he 
must himself on affidavit disclose his own 
assets so as to indicate his circumstances 
and justify the grant of instalments. Mr. 
Rao placed before me the original ap- 
plication asking for instalment. It was 
held as it could be merely saying that 
the decretal amount was high and instal- 
ments should be granted. No materials 
were disclosed as to the assets of the 
judgement-debtor. The application was, 
therefore, liable to be dismissed in limine. 
Both the contentions have no merit and 
are accordingly. rejected. If the conten- 
tions have no force, it matters little whe- 
ther the learned Munsif heard the case 
on the date fixed for hearing or on some 
other date. This Court cannot exercise 
its revisional power under Section 115 of 
the Code of Civil Procedure unless the 
mecessary conditions prescribed therein 
are satisfied, 


5. The application has no merit. 
It is accordingly dismissed with costs. 
Hearing fee Rs. 100/, 


Application dismissed, 
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Krupasinghu Routra and another, Ap- 
pellants v. Purna Chandra Misra and 
others, Respondents, 

Second Appeal] No. 354 of 1968, D/- 
19-6-1972 from order of G, Panda, Sub, 
J., Jaipur. D/- 17-10-1968. 


Index Note:— (A) Evidence Act 
(1872), S. 116 — Notwithstanding S. 116 
of the Evidence Act, it is open to a ten- 
ant to resist eviction by raising a plea 
that his landlord’s title has been extin- 
guished subsequent to the commence- 
ment of his tenancy — Where a tenant 
acquires a paramount title to the suit 
property after the commencement of his 
tenancy he must be allowed to raise that 
plea in the landlord’s suit itself. AIR 
1937 PC 251, Rel. on; (1969) 35 Cut LT 
580 & AIR 1952 Orissa 95 & AIR 1963 
Raj 209, Followed, (Paras 11 and 12) 
Cases Referred: Chronological Paras 
(1969) 35 Cut LT 580 = ILR (1970) 

Cut 49, Hamid Ahmed v, Guha- 


mani nera i 
AIR 1966 SC 629 = (1966) 1 SCR 
831. Atyam Veeraju v. Pechetti 
Venkatanna tO 
AIR 1963 Raj 209 = 1963 Raj LW 
= 355, Dah Chand v, Dadamchand LO 
AIR 1952 Orissa 95 = ILR (1949} 
1 Cut 427 Udayapratap Singh v. | 
- Krushna -Padhano LO 
AIR 1937 PC 251 = 64 Ind App 
311, Kumar Krishna Prasad Lal 
Singha Deo v. Baraboni Coal 
Concern Ltd., 10 
ATR 1915 PC 95 = 42 Ind App 
202, Bilas Kunwar v. Desraj 
Ranjit Singh 10 
_ ©, C. Sahu, for Appellants; M. Patra, 
for Respondents. 

JUDGMENT: This second appeal 
arises out of a suit for eviction of de- 
fendants 1 and 2 from the suit house 
where they had been inducted as ten- 
ants. for realisation of arrears of rent 
amounting to Rs, 240/- for the period of 
24-6-1963 til 26-8-1964, for declaration 
of plaintiff's right, title and interest in 
respect thereof and for a further declara- 
tion that the defendants 1 and 2 have 
acquired no interest in the suit house 
under a revistered sale deed executed in 
their favour by defendant 3 and any in- 
terest, if any. acquired thereunder is in- 
effective against the plaintiff’s interest. 

2. The land on which the suit 
house stands belongs to P. W. D, Defend- 
ants 3 and 4 who are brothers obzained 
lease of the land and constructed the suit 
house thereon ard remained in posses- 
sion thereof as owners. Subsequently de- 
fendant No. 3 alienated his moiety in- 
terest in the suit heuse to defendant 4, 
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on 5-7-1959, who, in consequence thereof, 
became the full owner thereof. The 
defendant 4 in his turn sold the suit house 
to defendant 5, on 14-7-1959, and the 
latter sold it to the plaintiff ‘on 9-2-1962. 
Thereafter on 24-5-1962 the plaintiff in- 
ducted defendants 1 and 2 as tenants in 
respect of the two rooms of the suit 
house. Defendants 1 and 2. in evidence 
of such tenancy. executed a rent deed 
which has been proved in this case as 
Ex. 5. Defendant 1 paid rent till 25-5- 
1963 and thereafter defaulted. Pleintiff 
served a registered notice for arrears of 
rent and for relinquishing possession, but 
it was not complied with. Hence the 
present suit. This, in short, is the plain- 
tiffs case. 


© B Of all the defendants, only de- 
fendants 1 and 2 contested the suit. They 
denied the relaticnship of the landlord 
and tenant between them and the plain- 
tiff and alleged that Ex. 5 is forged docu- 
ment and has not been executed by the 
defendant 1. They contend that the house 
belonged to defendant 3 and defendant 4 
was a tenant under him in respect there- 
of. During the continuance of his ten- 
ancy, defendant 1 acquired paramount 
title to the suit house by purchasing it 
from defendant 3 under a registered sale 
deed, Ex. E, for a consideration of 
Rs, 200/-. Another defence plea was that 
assuming everything in favour of the 


plaintiff his suit for eviction must fail 


due to want of notice under Section 106, 
T. P. Act terminating the tenancy. 


4, This litigation had a chequered 
career, First, the trial Court decreed the 
suit on a ding that there was rela- 
tionship of landlord and tenant between 
the plaintiff and defendants 1 and 2, He 
arrived at this finding primarily on the 
basis of Ex. 5, the rent deed, which was 
found to be genuine document duly ex- ` 
ecuted by defendant 1. He also found 
that the plaintiff having purchased the 
suit house earlier than the alleged pur- 
chase of defendants 1 and 2, had acquir- 
ed indefeasible title to it. He was fur- 
ther of opinion that since the relation- 
ship of landlord and tenant was denied by 
defendants l and 2, they forfeited their 
right of notice of termination of tenancy. 
Ultimately, he declared plaintiffs title 
and possession of the suit house and 
directed defendants to pay arrears of 
house rent and deliver vacant possession. 


5. On appeal by the defendants, 
the lower appellate Court held that the 
defendants, by their act of denial of the 
title of the plaintiff incurred forfeiture 
of their tenancy under Section Lit; 
Clause G (2) of the T. P, Act and dis~ 
entitled themselves to any statutory 
notice to quit. He negatived the finding 
of title in favour of the plaintiff because 
his purchase was not a registered one, 
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. but nevertheless he said that if the de~ 
fendants are proved to have been induct- 
ed into the suit house by the plaintiff 
they would be estopped from challenging 
the plaintiff's title as landlord, however, 
defective i: may be. under Section 116 
of Evidence Act. Coming to the ques- 
tion of induction of the defendants as 
tenants, he said that since Ex, 5 is the 
foundation of such a claim and since that 
document has been impeached by the de- 
fendants as a forged and fabricated one, 
it should be sent to an Expert for his 
opinion. Accordingly he remanded the 
suit to the trial Court for dealing afresh 
_ with the question of induction of defend- 
ants 1 and 2 as tenants by the plaintiff 
- after obtaining the opinion of a handwrli- 
ing Expert on the genuineness or other- 
wise of Ex. 5. He however, made if 
clear that his findings and conclusions on 
other points must stand, 


6. After remand, Ex, 5 was ex- 
amined by the handwriting. expert, who 
submitted his report. The trial Court 
dismissed the suit as he was of opinion 
that Ex. 5 was not genuine document and 
had not been executed by defendants i 
and 2 and on that ground the plaintiff 
was held to have failed to prove the 


relationship .of landlord and tenant be-. 


tween him and the defendants 1 and 2. 
He also negatived the plaintifi’s case of 
acquisition of title over the disputed 
house, 

H; The plaintiff appealed. The 
lower appellate Court held that Ex. 5 is 
genuine document and executed by de= 
fendant 1 and that the plaintiff was able 
to prove the relationship of landlord and 
tenant between him and defendants I 
and 2. He, therefore, allowed the appeal 
and granted a decree for realisation of 
arrears of rent and future rent at the 


rate of Rs. 15/- per month till he got | 


possession of the suit house, The defend- 
ants were directed to vacate the house 
within a month from the date of tha 
judgment, 

8. Against this decision of 
lower appellate Court the present 
cond appeal has been preferred by 
fendants 1 and 2. | 

9. It is not disputed in this Se- 
cond Appeal that the tenancy was created 
in the year 1962 (25-4-1962) when the 
plaintiff inducted the defendants 1 and 2 
as tenants into the suit house. The find- 
ing that Ex. 5 is a genuine document an 
was duly executed by defendant 1 is alsa 
no longer open to challenge at this stage. 
Defendants-appellants have proved that 
they purchased the suit house by regis- 
tered sale deed dated 4-9-1963 from de~ 
fendant 3 and it is not disputed by the 
plaintiff that defendant 3 was originally 


the 


dem 


a joint owner of the suit house along. 


with defendant 4 possessing -/8/- interest 
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therein. In the background of these 
facts it is contended that the doctrine of 
estoppel envisaged in Section 116 of the 
Evidence Act would no longer operate 
and the tenants having acquired para- 
mount title to the suit house during the 
subsistence of their tenancy it can be 
set up in defence against eviction sought 
for by the plaintiff. 

10, The law is well settled that a 
tenant, who has been let into possession 
eannot deny his. landlord’s title at the 
commencement of tenancy. however de~ 
fective it may be so long as he has not 
openly restored possession by surrender 
to his landlord. (See Bilas Kunwar v, 
Desraj Ranjit Singh, AIR 1915 PC 96; 
Atyam Veeraju v. Pechetti Venkatanna, 
AIR 1966 SC 629). Section 116 of the 
Evidence Act embodies this doctrine of 
estoppel but it is not exhaustive of all 
cases of estoppel between landlord and 
tenant.. This rule of estoppel applies 
against lessees, assignee of term, sub= 
lessees or licensees, anly in relation to 
the title of the landlord who let the ten- 
ant in, as distinct from the person claim- 
ing to be reversioner, There are however 
exceptions to this rule of estoppel, Some 
of them have been noticed by the Privy 
Council in the case of Kumar Krishna 
Prasad Lal Singha Deo v. Baraboni Coal 
Concern, Ltd. AIR 1937 PC 251. The 
relevant passage dealing with the scope 
of Section 116 of the Evidence Act and 
exceptions thereto may now be extracted. 


“The section does not deal or profess 
to deal with all kinds of estoppel or oc- 
casions of estoppel which arise between 
landlord and tenant. It deals with one 
cardinal and simple estoppel and states it 
first as applicable between landlord and 
tenant and then as between licensor and 
licensee. a distinction which corresponds 
to that between the parties to an action 
for rent and the parties to an action for 
use and occupation, Whether during the 
currency of a term the tenant by at- 
tornment to A who claims to have the 
reversion or the landlord by acceptance 
of rent from B. who claims to be entitled 
to the term is estopped from disputing 
the claim which he has once admitted are 
important questions, but they are in- 
stances of cases which are autside deo. 
tion 116 altogether; and it may well he 
that as in English law the estoppel in 
such cases proceeds upon somewhat dif- 
ferent grounds and is not wholly identi~ 
cal in character and in completeness with 
the case covered by the section. The 
section postulates that there is a tenancy 
still continuing, that it had its beginning 
at a given date from a given landlord. 
It provides that neither a tenant nor 
anyone claiming through a tenant shall 
he heard to deny that that particulan 
landlord had at that date a title to the 
property. In the ordinary case of a lease 


ake 
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intended as a resent demise wich is 
the case before the Board on this appeal, 
the section applies against the lessee, any 
essignee of the term and any sub-lessee 
or licensee. What all such persons are 
precluded from denying is that the lessor 
had a title at the date of the lease and 
there is mo exception even for the case 
where the lease itself discloses the defect 
of title. The principle does not apply to 
disentitle a tenant to dispute the deriva~ 
tion title of one who claims to have since 
become entitled to the reversion, though 


in such cases there may be other grounds . 


of estoppel, e.g. by attornment, accept~ 
ance of rent, ete. In this sense it is true 
enough that the principle only applies 
to the title of the landlord who “let the 
tenant in” as distinct from any other 
person claiming to be reversioner. Nor 
does the principle apply to prevent a 
tenant from. pleading that the title of the 
original lessor has since come to an end”. 
The same view has been acknowledged 
and followed in the case of M. Hamid 
Ahmed v. Guhamanji Behera, 35 Cur LT 
580, as will aprear from the following 
passage quoted therefrom: 

“Neither Section 116 of the Evidence 
Act nor any analogous principle of estop- 
pel stands in the way of the tenant to 
take up the plea that subsequent to the 
commencement of the tenancy there has 
pees extinction of the title of the land~ 
lord. 

The expression “during the continu- 
ance of the tenancy” in pith and sub= 
stance means, so long as the tenant has 
not surrendered possession of the tenancy 
into which he was inducted. Doubtless 
that is the construction consistently given 
to that expressicn. But such a theory 
has no epplication to a case. where there 
has been extinction of the title of the 
landlord subsequent to the commence- 
ment of the terancy. The proposition 
laid down by the Privy Council directly 
militates against such a concept. If the 
tenant must surrender possession before 
resorting to the plea of extinction of 
title subsequent to the commencement. of 
the tenancy, there would be no meaning 
for their Lordshirs to say that the theory 
of &stoppel nas no application to such a 
case”, 


Reliance was placed in this connection 
on Privy Council decision referred to 
above and also on an earlier Division 
Bench decision of this Court in the case 
of Udayapratap Singh v. Krushna 
Padhano, AIR 1952 Orissa 95, 

i In the case of Dah Chand v, Dadam- 
chand, AIR 1963 Raj 209, the exception 
to the rule in Section 116, Evidence Act 
has also been noticed as will appear from 
the following passage: 

"Section 116 of the Evidence Act, 
1872, prohibits the tenant of immovable 
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property from denying the title of his 
landlord to such immovable property at 
the beginning of the tenancy. That sec- 
tion imposes no bar on tenant where he 
seeks to question the title of his landlord 
on the ground that after the tenancy had 
begun, it had come to an end on account 
of certain events which had happened 
subsequent to the establishment of the 
tenancy It must follow as a corollary 
that where the tenant does succeed in 
showing that the landlord’s title has in 
fact come to an end, the plaintiffs suit 
for recovery of rent based on the re- 
lationship of landlcrd and tenant is bound 
to be dismissed”. 

ii. ‘Thus, it is clear from the; 
aforesaid authorities that a tenant may 
resist eviction sought to be enforced by 
his landlord in a suit instituted for the 
purpose by raising a plea that his land- 
lord’s title has come to an end or been 
extinguished subsequent to the com- 
mencement of his tenancy, notwithstand- 
ing Section 116, Evidence Act. The ex- 
tinction of the landlord's title may come 
about either by voluntary or involun- 
tary transfer of the title of the landlord 
or by operation of any law for the time 
being in force. It is obvious that there 
will be no difference in the legal effect 
of the extinguishment of the landlord’s 
title even though such title vests in the 
tenant by the very mode which puts an 
end to it in the landlord, 


12. In the instant case, the plain- 
tiff has brought into issue, by his plead= 
ing, not only his landlord’s title to evict 
his tenant. but also the question of para- 
mount title to the suit house. because he 
has also sought for a declaration of his 
right, title and interest in the suit house. 
All necessary parties for adjudication of 
paramount title to the suit house are on 
record, The defendants-appellants plead 
acquisition of paramount title to the suit 
house subsequent to their alleged ten- 
ancy, which includes the plea of extin- 
guishment of plaintiffs title since the 
commencement of their tenancy and such 
a plea comes within the exception to rule 
of estoppel in Section 116 of the 
Evidence Act.. That apart, the ques- 
tion of paramount title having been 
specifically put in issue, it must be deter- 
mined in this suit and the defendants- 
appellants should not be driven to a 
separate suit. Further, it will be found 
that the plaintiff claims arrears of rent 
for the period 24-6-1963 to 26-8-1964 and 
the appellant’s case is that they pur- 
chased the suit house on 4-9-1963. So 
the plea of extinction of landlord’s title 
cannot be available to them before 4-9- 
1963. They would therefore, be liable to 
pay rent till 4-9-1963 despite their plea 
of extinction of landlord’s title taken in 
this suit. because the plaintiff obviously, 
cannot be debarred from recovering ars 
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rears of rent from 24-6-1963 to 4-9-1963 
a period anterior to the alleged extin-~ 
Puishment of his title, even though the 
defendants establish it. His claim for 
arrears of rent subsequent to that period 
will depend upon whether the plea of 
exinction of title-is established or not, © 


13. In the circumstances, I would 
set aside the decision of the lower ap- 
pellate Court and direct him to rehear 
the appeal and dispose of all issues 
specially the issue regarding title to the 
property which involves the plea of ex~ 
tinction of landlord’s title subsequent to 
the commencement of tenancy. It is, how- 
ever, made clear that his finding on other 
issues already arrived at must stand, 
namely that it must be accepted that 
Ex, 5is a genuine document and has been 
duly executed by defendant No. 1 and 
that defendants 1 and 2 were inducted as 
tenants into the suit house by the plain- 
tiff on 25-4-1962. The lower appellate 
Court is, therefore, to dispose of the ap- 
peal. on remand, in accordance with law 
and the observations made above which 
indicate the residual scope of the appeal 
“and the fresh issues which fall to be 
considered, ; 


14. The appeal is allowed and ré« 
manded, Costs will abide the result. 
Appeal allowed, 


Saaana 
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Mania Barik. Appellant v. Suki Bewa 
and others, Respondents. 


Second Appeal No. 51 of 1969, Dj- 
19-6-1972 against order of S. N. Misra, 
Addl. Dist. J. Cuttack, D/- 3-11-1968, 


Index Note:— (A) Limitation Act 
(1908), Art. 118 — Applicability — A suit 
for simple partition cannot be treated as 
one for setting aside an adoption merely 
because one of the defendants sets up 
such a claim, so as to attract Art. 118. 


Para 6 

Index Note:— (B) Civil P. C. (1908), 

0. 2, Rr. 3 and 4 — Misjoinder of causes 
of action — A partition suit by a widow 
claiming the interest which her husband 
had in certain properties and also claim- 
ing certain property by inheritance from 
her husband on the footing that that was 
separate property of her husband, does 
not suffer from any infirmity of multi- 
fariousness. (Paras 9 and 10) 


Brief Note:-— (B) Reading Rules 3 
and 4 of Order 2, Civil P, C., it is clear 
that a suit should include the whole of 
the claim to be made relating to the same 
i ig aaa ae a 
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cause of action and even in a suit for re- 
covery of immovable property. other 
claims of dissimilar character may be 
joined if all the claims are based on the 
same cause of action, (Para 9) 


In a partition suit, in order to avoid 
multiplicity of litigation, all questions 
arising in the partition suit as to whether 
Some of the properties are joint family 
properties and are thus partible or are 
separate properties of some of the co- 
parceners and should be excluded from 
partition and should be allotted to that 
particular member of the joint family, 
should be decided in the suit itself. evan 
though the Court has ample authority to 
direct successive trials of the issues 
separately affecting different defendants. 
AIR 1949 PC 78; AIR 1955 Mad 300 & 
AIR 1922 Cal 307, Rel on. (Para 10} 


Cases Referred: Chronological 

ATR 1955 Mad 300 = 68 Mad LW 
189, K. R. Chidambaram Chettiar 
v. Rajambal Ammal 10 

AIR 1949 PC 78 = 52 Cal WN 812; 

_ Mahammad Khalilkhan v. Mah- 
bub Ali Mian 9 

AIR 1949 Mad 410 = 61 Mad LW 
768, Nilakanta Iyer v, Rama- 
narayan Iyer 

AIR 1922 Cal 307 = 35 Cal LJ 
030, Annapurna Debye v, Amiyea 


Paras 


Nath Banerjee 0 
(1889) 2 QBD 128 = 58 LJQB 120, 
Read v. Brown 9 


(1887-88) 15 Ind App 156 = ILR 

16 Cal 98 (PC), Chand Kour v, 
_ Partab Singh | 10 
(1873) LR 8 CP 107 = 42 LJCP 98, 

Cook v. Gill Q 


S. K. Dey, for Appellant; P. K. Dhak 


and D. N. Biswal, for Respondents. 


JUDGMENT:— The plaintiff filed the 
suit for partition of ‘Kha’ schedule pro- 
perty into three equal shares and allot- 
ment of one such share in her favour and 
delivery of possession of her share and 
declaration of her exclusive right over 
the ‘Ga’ schedule properties and for fur- 
ther declaration that the sale deed ex- 
ecuted in favour of defendants 6 and 7 
dated 30-7-1958 is not binding on her as 
the vendor of that sale deed purporting 
to sell the same as son of Bhaban, her 
husband, ig actually is not his son. She 
claimed relief of permanent injunction 
against the defendant 3 from realising 
rent from tenants on ‘Ga’ schedule proa 
pertias. 


2e The genealogy sef up in the 
Ka’ schedule to the plaint is extracted 
below. to show the relationship of the 
parties, 
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Banamali Barik 

i 

| | 

Ananda Barik Bhagaban Bhaban Barik (died in 1941) 
| Barik == Sukhi Bewa (PLE.) 
| Í 
Gopal Barik (D. 1) Gobind Blik (died) i 
| 
Rama Barik D, 2 Mania Barik D. 3 Satrughan Barik Krishna Bhrik (died) 


3. Since defendant No. 3 is the 
only appellant, it ig necessary to Teta- 
pitulate his case only. According to him 
he was adopted by Bhaban on 21-7-1925 
and is entitled to succeed to his adoptive 
father’s interest in the joint family pro- 
perties and also of his separate property. 
Plaintiff is not the wife of Bhaban, buf 
one of Gobind Barik and so she has no 
locus standi to institute the suit, 


4. Both the Courts have found 
concurrently that the plaintiff is widow. 
of Bhaban but defendant 3 is not his ad- 
opted son. Thus, defendant 3 has ac- 
cepted the case of the plaintiff that ‘Ga’ 
schedule is the self-acquired property of 
Bhaban, though originally in the written 
statement he alleged that ‘Ga’ schedule is 
the joint family property. Therefore, for 
the purpose of this Second Appeal find-~ 
ings of fact which must be held final are 
that— (a) plaintiff is wife of Bhaban 
(b) defendant 3 is not the adopted son of 
Bhaban and (c) *“Ga’ schedule property is 
the self-acquired property of Bhaban. In 
view of these findings the plaintiff is 
bound to sueceec, 

5. Two points have been urged, 
namely, (1) The suit must be deemed to 
be one for declaration that defendant 3 
is not the adopted son and, as the plain- 
tif has not led any evidence to show 
that the date of her knowledge of such 


adoption is within the period of limita- . 


tion prescribed under Article 118 of old 
- Limitation Act, the suit must fail as 
barred by time; (2) the suit is bad for 
multifariousness. The causes of action in 
respect of ‘Kha’ and ‘Ga’ schedules being 
separate have been clubbed together and, 
therefore, the swt must also fail, 


6. Plaintif filed a simple suit for 
partition and for declaration of title to 
‘Ga’ schedule property. In her genealogy 
set out in the plaint defendant 3has been 
shown as the natural born son of Bhaga- 
ban Barik. She also averred in her plaint 
that she came to know for the first time 
fn the proceeding under S, 145, Criminal 
P. C. relating to the suit property that 
defendant 3 has been asserting himself 
as the adopted son of Bhaban. her hus- 
band. She simply ignored such a claim 
of adoption as a false pretension. There 
was no necessity for her to seek any re- 
lief for setting aside adoption. Her suit 
not being one for any declaration that 
the alleged adoption of defendant 3 is 


invalid or to set aside any adoption, 
Art. 118 of the old Limitation Act is not 
atiracted. A suit for simple partition can- 
mot be treated as one for setting aside an 
adoption merely because one of the de- 
fendants sets up such a claim, so as to 
attract that Article of the limitation Act. 
Since. it has been found as a fact that 
defendant No. 3 was never adopted by 
Bhaban Barik, this. point has no legs to 
stand upon and accordingly fails. 

T. The next contention agitated ís 
that the suit is bad for multifariousness 
inasmuch as it unites two separate causes 
of action, one for partition of schedule 
‘Kha’ properties and the other for a 
declaration of title to schedule ‘Ga’ pro- 
perties. There has been thus, misjoinder 
of causes of action. Reliance in this con- 
nection has been placed on a decision of 
Madras High Court in the case of Nila- 
kanta Iyer v. Ramanarayan Iyer, AIR 
1949 Mad 410. 

8. The basis of this contention is 
Order 2, Rule 3 and Order 2, Rule 4, 
Civil P. C. Rule 3 of Order 2 runs as 
follows:— 

_ “3 (1) Save as otherwise provided a 
plaintiff may unite in the same suit seve- 
ral causes of action against the same de- 
fendant, or the same defendants jointly; 
and any plaintiffs having causes of action 
in which they are jointly interested 
against the same defendant or the same 
defendants jointly may unite such causes 
of action in the same suit”, 

Sub-rule (2) is unnecessary and, there- 
fore. is not extracted. Rule 4 of Order 2 
provides that no cause of action shall be 
joined with a suit for recovery of im- 
movable property except such causes of 
action as are enumerated in Cils. (a) to 


‘(c) thereof, unless leave of Court is ob- 


tained. It is, therefore. argued that the 
cause of action for the claim of partition- 
ing ‘Kha’ schedule cannot be joined with 
the suit for recovery of ‘Ga’ schedule 
without leave of the Court, which. in 
this case. has not been obtained. 

: 3. Reading Rules 3 and 4 of O. 2, 
Civil P. C., it is clear that a suit should 
include the whole of the claim to be made 
relating to the same cause of action and 
even In a suit for recovery of immovable 
property, other claims of dissimilar chara- 
cter may be joined if all the claims are 
based on the same cause of action. The 
plaintiff claims the interes: which her 
husband had in ‘Kha’ schedule properties 
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and also claims ‘Ga’ schedule property by 
inheritance from her husband on the 
footing that that was the separate pros 
perty of her husband. The grounds sef 
out for the reliefs claimed is that she is 
the widow of Bhaban and as such has an 
Interest in Kha’ and entitled exclusively: 
to ‘Ga’. ‘Though the characters of the 
fwo reliefs are different they are based 
on the same ground. Clause (c) of Rule 4 
of Order 2. Civil P, C., permits all claims 
to be clubbed together if they are based 
on the same cause of action, The ex- 
pression “same cause of action” has come 
in for Judicial interpretation in various 
cases and I need only quote some pas- 
sages from a decision of the judicial com~ 
mittee of the Privy Council in the case 
of Mohammad Khalil Khan v. Mahbub 
Ali Mian, AIR 1949 PC 78. The passage 
tuns as follows: 


“The phrase “cause of action” thas 
mot been defined in any enactment. buf 
the meaning of if has been judicially con< 
sidered in various decisions. In Read v. 
Brown, (1889) 22 QBD 128 = 58 LJQB 
120 Lord Esher, M, R., accepted the 
definition given in Cook v. Gill, (18738) LR 
8 CP 107 = 42 LJCP 98 that it meant 
“every fact which it would be necessary 
for the plaintiff to prove, if traversed, in 
order to support his right to the judg- 


ment of the Court. Tt does not comprise | 


every piece of evidence which fs neces- 
sary to prove each fact, but every fact 
which is necessary to be proved”. Fry, 
L. J. agreed and said, “Everything which, 
if mot proved, gives the defendant an ims 
mediate right to judgment, must be part 
of the cause of action”, Lopes, L, J, 
said: 

“I agree with the definition piven by 
the Master of Rolls of a cause of action, 
and that it includes every fact which if 
would be necessary to prove, if traversed, 
fn order to enable a plaintiff to maintain 
bis action”. 


This decision has been followed in: 
India. The term has been considered also 
by the Board. In Mt. Chand Kour v, 
Partab Singh. (1887-1888) 15 Ind App 156 
im JLR-16 Cal 98 (PC) Lord Watson de- 
livering the judgment of the Board ob- 
served as follows: 


“Now the cause of action has no re~ 
Tation whatever to the defence which may 
be set up by the defendant. nor does it 
depend upon the character of the relief. 
prayed for by the plaintiff. It refers en- 
tirely to the grounds set out in the 
plaint as the cause of action, or, in other 
words, to the media upon which the 
plaintiff asks the Court to arrive at a 
conclusion in his favour”. 


Thus, in my view. all claims made here 
are based on the same cause of action 
and both the claims can be supported on 
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the same. evidence. The plea of multi 
fariousness must fail, 

10. The matter may be viewed 
from another perspective. The present 
sult is essentially a suit for partition in 
‘which a declaration is sought for that: 
‘Ga’ was the separate property of her 
husband and thus not partible, Further 
‘Ga’ is in possession of tenants and thus, 
mo relief for recovery of possession has 
been sought for but only an order for 
permanent injunction, Thus Rule 4 of 
Order 2. Civil P. C. is mat attracted. The 
provision of Rule 3 of Order 2, Civil P. C. 
which will apply, has codified the prin- 
ciple that if needless expense can be 
avoided especially without causing in 
flustice to any one, if ought to be done 
by combining different causes of action 
and also different claims in the same suit: 
On the basis of the doctrine incorporated in 
this rule a plaintiff instituting a suit for 
general partition may claim the relief of a 
declaration that certain item of property is 
not partible but is his exclusive property. 
Both these reliefs would be against the same 
set of defendants. The scope of a partition 
suit been reviewed in a number of cases 
and I would only refer two such cases. 


In the case of K. R. Chidambaram 
Chettiar v. Rajambal Ammal, ATR 1955 Mad 
800, it. has been held: 3 


“Tt is the duty of a Court in a suit for 
partition to determine, what are the proper- 
ties of the joint family in which the parties 
will be entitled to a share, apart from the 

uestion as to what the respective shares of 
© parties to the suit in the joint family 
properties would be. In ascertaining the 
assets of the joint family, it will be necessary 
to go into the question of title as to whe- 
ther the joint family is the owner of the pro- 
perties which are claimed to be the proper- 
ties of the joint family by the plaintiff. .. . 
Such questions are y raised and have 
to be decided in the suit, as it is essential 
that the properties of the joint family should 
t be ascertained before a decree for par- 
tition could be passed.” 
_.. In the case of Smt. Annapurna Debya v. 
Amiya Nath Banerjee, AIR 1922 Cal 307, 
Mr, Justice Mookerjee has enunciated the 
scope of a partition suit. The leamed Judge 
has said; 
. “In a suit for partition, it is incum- 
bent upon the Court, before the preliminary 
ecree is made, to determine whether the 
properties included in the suit are the joint 
o iea as alleged, of the parties to the 
itigation. A question can be raised and 
tried in a partition suit, though its solution 
interests only some of the parties to the 
litigation. In suits for partition questions 
may and do frequently arise which interest 
only some of the parties. A suit for parti- 
tion may and does often involve the investi- 
gation of disputed questions of title and 
an attempt to avoid them, can only lead to 
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needless multiplicity of litigation. ... 
limitations attending proce 
are constantly weakening, and the tendency 
to do full and complete justice to the parties 
in one action, is becoming irresistible, Al 
persons who have an interest in the parti- 
„tin are proper parties, and matters in con- 
troversy amongst persons so interested in 
the partition must be decided in the suit. 
Tt seems to me that R: j 
the aforesaid case is that in a partition suit, 
in order to avoid ety of litigation, 
all questions arising in the partition suit as 
to whether some of the a a are joint 
family properties and are thus partible or 
are separate properties of some of the co- 
parceners ad should be excluded from par- 
tition and should be allotted to that parti- 
cular member of the joint family, should be 
decided in the suit itself, even though the 
Court has ample authority to direct ‘succes- 
sive of the issues separately affecting 
different defendants. In this case the claim 
of title of the plaintiff to ‘Ga schedule is 
on the footin at it is the  self-acquired 

roperty of her husband and involves a 
A between her and all the defendants 
so far as- it relates to joint family character 
‘of that item of property and involves a dis- 
pute between herself and defendant No. 8 
as to whether her exclusive title to it is 
to be declared. disputes arising in this 
suit for partition as indicated above can be 
adjudicated upon and the plain is en- 
titled to claim partition of the ‘Kha’ sche- 
dule properties and declaration of her ex- 
clusive title to the ‘Ga’ schedule properties. 
The case in AIR 1949 Mad 410 relied upon 
by the learned counsel for the appellant has 
been disapproved in the Madras case quoted 
above (AIR 1955 Mad 3800). 


For the aforesaid reasons I am satisfied 
that the present suit does not suffer from 
any infirmity of multifariousness, This point 
accordingly fails. 

11. In the result, therefore, there is 
no merit in this appeal which is dismissed 


ith costs. 
j Appeal dismissed, 


The 
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N EN, Ali Chisti Bukhari and others, Res- 
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First Appeal No. 129 of 1968, D/-20-8- 
1972, against order of K. D. Lahiri, Fourth 
Addl. Sub-Judge, . Cuttack, D/-80-6-1968. 
Index Note:—({A) Limitation Act (1908), 
Arts. 142, 144 — Suit by a co-owner for 
partition. and. possession of a share in the 
property of which a stranger has obtained 
possession from another co-owner by virtue 
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ings in partition | 


has been held in- 


8. 
- against Cefendant No. 
ao 


ALR 
governed by 


of a transfer or otherwise is 
Art. 144 and not by Art. 142. 

(Paras 7, 8 and 10} 
Cases Referred Chronological Parag 
ATR 1958 Madh Pra 209 = 1958 


MPL} 448, Ishak Ali v, Mst. Unasbi 
Porthahin 


o 
AIR 1956 SC 548, Mohammad Baqar 
v. Naim-un-Nisa Bibi Wa 
ad 


WN 118, V. C. Thani Chettiar v.. 
. Dakshinamurthy Mudaliar 
AIR 1947 PC 15 = 1946 All LY 472 

Munnalal v. Mst. Kashibai a 
AIR 1941 Nag 343 = 1941 Nag LJ 

Pi Md. Aminuddin v. Md.- Abdur 


man 1.5 a 
AIR 1989 Bom 322 = 4T Bom LR 
631, Shevanti Bai v. Janardan R. 
Warik a 
AIR 1918 PC I = 20 Bom LR 1064, 
Hardit Singh v, Gurmukh Singh 8 
Md. Y, A. Rahim, for Appellant; 
B. Harichandan, for Respondents. PE a 
JUDGMENT:—This is an appeal by ths 


plaintif whose suit for partition and recovery 

of possession of an eight annes share in the 
isputed house was dismissed by the Fourth 

Additional Subordinate Judge. Cuttack. 

2 The case of the plaintiff-appellant 
is that the disputed house was the self- 
acquired property of his father Dadamoham- 
mad Yaqub who died leaving behind him 
his two sons Md. Yusuf Sarif (deft. No. 1 
and Md. Rajak Sarif (plaintiff). It is alleg 
that in the year 1958, defendant No. 2 wags 
inducted into the suit house ag a monthly 
tenant but the latter in collusion with de- 
fendant No. 1 it to lay = claim to the 
entire house on the strength of a will said 
to have been executed in his favour by de- 
fendant No. 1. several occasions, the 


laintif called upon his brother defendant 
0, 1 to partition the disputed house but 
as he did not pay any heed to the request, 


the plaintiff was obliged to bring the 
claiming the reliefs above-mentioned. 


The suit 


suit 


poe ex parte 
. Defendant No. 2 

contested the suit in his written. state- 
ment disputed the plaintiffs claim that Md. 
Yaqub was the owner of the disputed pro- 
perty. According to him, this property be- 
onged to defendant No. 1 alone who. in 
1946 created a valid Wakf in respect of the 
same and in evidence thereof executed the 
necessary document in favour of defendant 
No. 2 on 6-11-1946 and delivered posses- 
sion of the property to him. Since then deft. 
No, 2 is in possession of the disputed pro- 
erty which is being used as a place of pub- 
c religious worship. The plaintiff has no 
manner of title to any share in the disputed 
house and he being never in possession of 
the property. the suit is barred by limitation. 
It has also been asserted that defendant No. 2 
has acquired a valid title to the property by 


b 
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adverse possession., An objection was also 

en in the written statement that the suit 
property having been registered by the Board 
of Wakfs, the suit is bad for non-joinder of 
the Secretary of the Board of Wakfs. The 
latter, however, was subsequently implead- 
ed as a defendant. 


4, The trial Court held ne the ae 
uted property was the ancestral prope 
rE Md, Saab and that the plaintiff ad de- 
fendant No. 1 are his sons. He held that 
after Yaqub’s death, each of his two sons 
acquired an eight annas interest in the pro- 
erty. He believed that defendant No. 1 
had created a Wakf in respect of the dis- 
puted house, but held that it is not valid 
in so far as the eight annas share of the 
plaintiff is concerned. He, however, came 
to the conclusion that Article 142 of the old 
Limitation Act appie to the facts of this 
case and that as the plaintiff has failed to 

ove his possession over any portion of the 
his uted house at any time within 12 years 
before he instituted the suit on 16-10-1963, 
the suit is barred by limitation. In the rə- 
sult he dismissed the suit. Hence this ap- 
peal by the plaintiff. 


5. In Exhibit 6, the current Settle- 
ment Khatian published in June, 1932, Md. 
Yaqub is recorded as the owner in posses- 
sion of the disputed house. In the year 
1949, there was another settlement in res- 
pect of the Cuttack Town Cantonment Khas- 
mahal in pursuance of the notification of the 
Government dated 10-5-1949 (Exhibit 6/a). 
Therein, the name of defendant No. 1 alone 
was recorded in respect of the disputed pro- 
perty. Relying on this document, it was 
argued on behalf of the contesting defend- 
ant that defendant No. 1 was the sole owner 
of the disputed ye ested But it is not ex- 

lained how defendant No. 1 came to be 

e owner of the pue property which in 
the year 1932 had been recorded in the 
name of his father Yaqub. There is, on the 
other hand, considerable force in the argu- 
ment advanced by the plaintiff that defend- 
ant No. 1 being the eldest son of Md. Yaqub 
and taking advantage of the admitted fact 
that Md. Yaqub was serving and was resid- 
ing at Kharagpur, he (defendant No. 1) got 
his (defendant No. 1’s) name recorded in res- 
ect of the disputed property, That apart, 
DW. 1 and D.W. 5 have admitted in Court 
that this house previously belonged to 
_ Yo these circumstances the Court 
was right in believing that Md. 
Yaqub was the owner of the disputed house. 
Mr. Harichandan appearing for the respon- 
dents has also not made any serious attempt 
to assail this finding of the trial Court. 


; It is equally not disputed that 
under the-Muhammadan Law, a son has no 
right during his father’s lifetime to any in- 
terest in the fathers property. There is satis- 
factory evidence on record to establish that 
Md. Yaqub died in the year 1950. It has 
been so alleged in the plaint and all that 
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defendant no. 2 stated in his written state- 
ment is that he did not admit this allega- 
tion. The plaintiff examined as P.W, 2 and 
his witness P.W. 1 have both stated that Md. 
Yaqub died in the year 1950. There is no 
clear evidence on the defendant’s side that 
Yaquk’s death took place earlier than 1950. 
That being the penton, defendant No, 1 
had no manner of right in 1946 to alienate 
any portion of the disputed house and con- 
sequently the trust alleged to have been 
created by him in 1946 must be held to be 


invalid. The question then arises whether 
havin Sica to the finding that no valid 
trust has been created by defendant No. 1 


in respect of any A se of the disputed 
prope-ty, the plaintiff who acquired an eight 
annas share in the disputed house after the 
death of his father can recover that share 
after partition. The answer to the question 
would depend upon whether the interest in- 
herited by’ the plaintiff still subsists in him. 
The finding of the learned trial Court, as 
already indicated, is that as the plaintiff has 
failed to prove that he was in possession of 
his share in the disputed property within 
twelve years preceding the institution of the 
suit, his claim for partition and possession of 
his share is barred by limitation. The suit 
having been filed on 16-10-1963 is to be 
governed by the Indian Limitation Act, 1908. 
The questions, therefore, that arise for con- 
sideration are (1) whether the suit is govern- 

by Article 142 of the old Limitation Act; 
and (2) if Article 142 does not apply, but 
Article 144 applies, whether defendant No, 2 
has succeeded in establishing that he has 
acquired a valid title to the suit property by 
adverse possession. 


7. Article 142 of the old Limitation 
Act would apply only in those cases where 
the plaintiff alleges possession and disposses- 
sion or discontinuance of possession. There is 
no such allegation in the plaint in this case 
and the plaintiff on the basis of his title 
has claimed recovery of possession of his 
share after partition. As the prayers for par- 
tition and separate possession of an un- 
divided share are composite in nature, Arti- 
cle 144, which provides for a suit for pos- 
session of immovable property not otherwise 
specifically provided for, would govern the 
suit. The starting point of limitation for the 
purpose of this article is the date when pos- 
session of the defendant becomes adverse to 
the plaintiff. The suit in this case is not 
for possession simpliciter but for partition 
and separate possession of the share which 
the plamtiff claims on the basis of his title. 
None of the articles of the Limitation Act 


seems to directly take within it a suit of 
that nature. It is, however, obvious that 


the suit is also in essence for recovery of 
immovable property, though in order to 
grant that relief something has to precede 
that. It is only when the relief of partition 
is granted that it will be possible to divide 
the shares by metes and bounds and the 
share of the plaintiff would be delivered to 
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him. A case in point is V. C. Thari Chef 
tiar v. Dakshinamurthy Mudaliar (AJR 1955 
Mad 288). That was a case arising out of 
a suit instituted by the purchaser of a share 
of some of the coparceners of a Hindu joint 
family claiming to be put in possession of a 
definite piece of a family property. A Bench 
of the Madras High Court relying on AIR 
1989 Bom 322 (Shevantibai v, ffanardan R. 
Missed held that Article 144 would apply 
to such a suit. It appears to me, therefore, 
that the proper article applicable to this case 
is Article 144 and not Article 142 of the 
old Limitation Act. 


8. The question then is whether by: 


the time the suit was filed, defendart No. 2 
had uired .a title to the entire disputed 
house including ths share of the plaintiff by 
adverse possession, The case of defendant 
No. 2 was that defendant No. 1 had created 
a trust in respect of the disputed bouse in 
1946 and that since then he (defendant 
No. 2) is in possession of the property. But 
it is now found that defendant No. 1 had no 
more than an eight annas share in the pro- 
perty. It is, therefore, contended by the 
_ appellant that defendant No. 2 in whichever 
capacity he may be in terran of the pro- 
perty is vis-a-vis the plaintiff in the position 
of a co-owner, and consequently his posses- 
sion can never adverse to the plaintiff 
unless ouster is proved. Support for this 
Proposition is sonzht for from the decision 
of the Supreme Court in AIR 1956 SC 548 
{Mohammad Baqar v. Naim-un-Nisa_ Bibi) 
where it was held that as under “he law 
possession of one co-sharer is possession of 
co-sharers, it cannot be adverse to them 
unless there is a denial of their right to their 
knowledge by the person in possession, and 
exclusion and ouster following therefrom for 
the statutory period, The same view was 
taken by Bose, J. in Md. Aminuddin v. a 
Ə 


session as between co-owners was stated by 
Lord Buckmaster in Hardit Singh v, Gur- 
mukh Singh {AIR 1918 PC 1) in these terms: 


“Uninterrupted sole possession of such 
property, without more, must be referred to 
the lawful title possessed by the joint holder 
to use the joint estate, and cannot be re- 
garded as an assertion of a right to hold 
it as separate, so as to assert an adverse 
claim against other interested members.” 


The sole possession of a co-owner, a_thou 

of the whole property, is therefore referable 
to the la title in the absence of evidence 
to the contrary. But even as between co- 
owners where possession has continued for 
a considerable period of time exclusively 
with one co-owner and prima facie to the 
exclusion of the other co-ownérs, the above 
principle can hardly be applied—(See AIR 
. 1947 P.C.- 15, Munnalal v. Mst. Kashibai 
which was followed in Ishak Ali v. Mst 
Unnasbi Porthahin, AIR 1958 Madh Pra 209, 
If the above is the position even when co- 


Raja Sarf v. H. S. M. Ali (Patra J.) 


ALR 


owners are concerned, it is doubtful if 
this principle has any application to a case 
where sole possession is with one who is not 
in fact a co-owner, but who has obtained 
possession of the whole property from a co- 


owner, by virtue of a transfer or otherwise. 
For į purpose, he must be treated as a 
stranger to the co-owners. Adverse posses- 


sion as between strangers has only to be ade- 
quate in continuity, in publicity and in ex- 
tent to show that it is adverse to the other 
party. It is sufficient if such possession wag 
overt and without any attempt at conceal- 
ment so that the person against whom time 
was running ought, if he exercised due vigi- 
lance, to be aware of what is happening. 
The possession of a stranger of a joint pro- 
perty is prima facie adverse and satisfies 
these elements of adverse possession and 
there is no reason why he should be denied 
the benefit of such possession as against him 
a to be the co-owner of the pro- 
perty. 


= 9% Unfortunately in this case, the 
trial Court has not recorded any finding on 
the claim of adverse possession made by de- 
fendant No. 2 because that Court being of 
opinion that Article 142 of the old Limita- 
tion Act applies to the facts of this case 
confined himself only to the question whe- 
Ta the pisani ka eia that he wag 
possession of the disputed property at an 
time within 12 years preceding the institu. 
tion of the suit. I have, therefore, carefully 
oe ara the e adduced by the 
parties on the question of possession and am 
satisfied that defendant No. 2 has succeeded 
in proving that since more than 12 years pre- 
ceding the institution of: the suit, the entire 
disputed house is being publicly used as 2 
place for reading Quoran, for Fatiha and 
Urs and is being treated as Wakf property. 
This has been deposed to >y defendant 
No. 2 (D.W. 8) and his witnesses Md. Fazil 
(D.W. 1), a retired Government servant and 
Mutawalli of Mehbub Sobhani Dar 


walli of at Buxi ` Bazar. 
D. Ws. 1, 3 and 5 have also supported the 
assertion made by defendant No. 2 that at 
the time of creation of the Wakf, the dis- 
puted house was in a dilapidated condition 
and that after he obtained possession of the 
same, he had repaired and reconstructed the 
house. In support of defendant No. Xs as- 
sertion that he had repaired the disputed 
house, he has produced in Court Ext. L the 
permission granted by the Municipality and 
the site plan Ext. L-1, both of which were 
proved by the Municipal Tax Collector 
D, W. 7. That the disputed house has been 
repaired is also deposed to by the plaintiff 
P. W. 2 and his three witnesses P. Ws, I, 


1978 


that th 
defendant 


P. Ws. 8 and 4 stated ce eaocaly that it 
is defendant No. 2 who ha 
repairs to the disputed house 8 to 10 years 


before they deposed in Court in 1966. So 


far as the possession of defendant No. 2 of 
the no ee house is concerned, the plain- 
tiff and all his witnesses admit that it is 
being used as a public place for religious 

ip. P, W, l stated that defendant 
No. ossession of all the rooms in 
the disputed house except one small room 
which according to him is occupied by the 


plaintiff. But immediately thereafter it was 
© 


licited from him that for the last 3 or £, 


ears the plaintiff is staying in a rented 
house at Buxi Bazar market and prior to 
that he was staying at Kharagpur. Although 
the plaintiff stated that besides defendant 
No. 2 he is also staying in the suit house, 
he admitted in  cross-examination that he 
lives in Buxi Bazar market in Government 
quarters. Thereafter, in an attempt to recon- 
cile the statements it is stated by him that 
he stays in the rented house during day 
time and stays in the disputed house dang 
night. Regarding the use of the disputed 
house as a place of public worship, the 
plaintiff himself stated thus: 


“D. W, 2 has kept Abdul Rauf in the 
suit house but I cannot say in what capa- 
city he has been kept in the suit house. I 
cannot say if Rauf is staying in th 
house for the last 16 years. Rauf reads 
the Quoran in the suit house, D. 2 also 
reads the Quoran and gives Fatiha in his 
room, At times also D, 2 performs “Qua- 
wali” in his room when there is congrega- 
tion of Mohammadans, “Quali” is performed 
individually or in congregation. 

xx x xx 
xx xx XX 


T have not entered into the 8 inner 
rooms and so I cannot say what happens 
there. Before six years Á 
Cuttack. I have not enquired 'as to what is 
being done in the 8 inner rooms, I have 
mot paid rent or tax of the suit house. I 
have not contributed anything towards the 
cost of repair of the suit house. 

XX XX XX 


The villagers attend the religious cere- 
monies in the suit house. Outsiders also 
come when called. The people call the -suit 
house “Khankah” JI never objected to the 
reading of Quoran publicly in the suit house 
since I came to Cuttack or at any time in 
my life.” 

“I cannot say who was staying in the 
suit house before I came to Cuttack six 
years ago,” 

P. W. 8 admits that defendant No. 2 has 
` repaired the suit house and is residing there 
for the last about 7 to 8 years. P. W. 4 
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says that defendant No. 2 is residing in the 
suit house for the last ten years. 


10. Ext. Cis an in th - 
bandi Register of the Elomaa ont 


shows that in 1959, defendant No. 2 got 
his name mutated in respect of the disput- 
ed house in pese of defendant No. 1, who, 
as has already been stated, had got his 
name recorded in the 1949 settlement. This 
marin = eee = the basis of an order 

: « passed in Mutation Case No. 86 of 
1958-59, That order was passed on the ap- 


plication dated 30-7-1958 Sd by defer 
t No, 2 in the Khasmahal office (Ext. T), 


It was stated in that application that the 
disputed house had been ‘willed away in his 
favour by defendant No. 1 under the Will 
dated 6-11-1946 (Ext. A) D. W. 6 had 
proved that Ext. A is in the hand-writing 
of Udayanath Mohapatra, It is contended 
on the appellant's side that Ext. A is 
neither genuine nor valid and that it ig 
only for the first time in the year 1959 that 
de endant No. 2 advanced a claim to the 
disputed property on the basis of a forged 
document an t the very fact that there 
is not a single scrap of paper relating to 
the period prior to 1959 to support the case 
of defendant No. 2 would indicate that it is 
only for the first time that year that he oc- 
cupied the suit house, Having regard to 
the evidence on record and the circumstan- 
ces of this case, this contention appears to 
me to be devoid of any merit. Apart from 
the oral evidence on the defendant’s side, 
which completely supports the case of de- 
fendant No. 2 that he has been in pòsses- 
sion of the disputed house since more than 
12 years before the institution of the suit, 
some of the plaintiffs own witnesses have 
stated that defendant No. 2 has been using 
the disputed house as a place of public wor- 
ship since about 10 years before they de- 
posed in Court and this takes one to the 
period prior to 1959, Coupled with it is 
the fact that the plaintiff has never stayed 
there and there is evidence to show that 
his brother defendant No. 1 had Jeft for 
Pakistan sometime about the year 
1947. Having regard therefore to the evi- 
dence and circumstances, the claim of de- 
fendant No. 2 that he is in possession of the 
al Se house since more than 12 years 
before the institution of the suit in his ca- 
pacity as Mutawalli has been fully establish- 
ed. It must, therefore, follow that the suit 
is barred by limitation. 


1i. In the result, I would uphold 
the judgment and decree passed by the 
learned ‘Subordinate Judge and dismiss this 


appeal. In the circumstances, there will be 
no order as to costs. 
Appeal dismissed, 
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AIR 1973 ORISSA 54 (V 60 C 21) 

R. N, MISRA AND B. C. DAS, Ji}. 

Paili Narayan Rao, Petitioner v. State 
of Orissa and others, Opposite Farties. 

O. J. C. No. 624 of 1969, D/- 7-3- 
1972, to quash order of Secretary, Co-opera- 
ton and Forestry, D/- 19-5-1969. 

Index Note: (A) Constitution of In- 
dia, Art. 226 —- In a certiorari proceeding a 
conclusion reached by the lower Court or 
tribunal and based on some evidence can- 
not be questioned. Court does not sit as a 
Court of appeal. (1971) 87 Cut LT 802 
and AIR 1970 SG 1884 and ATR 1971 SC 


1537, Followed, (Paras 4, 5) 

Cases Referred: Chronological Paras 

AIR 1971 SC 1587 = 1970 UJ (SC) 
Zora Singh v. f d ! 


829, J; M. Tandon 
(1971) 87 Cut LT 802 = 1971 Ren CJ 
15, K. K. Rathore v, K. S. Vasu- 


devan 
AIR 1970 SC 1834 = 1970 Lab IC 


yI > 

AIR 1964 SC 477 = 1964 SCD A 
P 22, Syed Yakoob v. Radhakrishnan 

AIR 1956 Mad 566, C, Silva Bai v. ¥. 
Noronha Bai 


P. V. Ramdas, for Petitioner: Y, S. N. 
runy and Govt, Advocate, for Opposite 


pe 


R. N. MISRA, J.:—- The petitioner has 
asked for a writ of certiorari for qosenine 
an award made against him under’ the 
Orissa eae eater Societies Act (I1 of 
1952) as ed by the appellate and revi- 
sional authorities. - 

2. On 2-7-58, it was alleged by the 
Garbandha Co-operative Society, that the 
petitioner took a loan of Rs. 1,500/-, The 
opposite party No. 2 and one Appanna Das 
not. impleaded in this proceeding stood as 
sureties. It appears that Appanna Das was 
the then President of the society. On 10-9- 
60, the society filed a dispute before the 
Assistant Registrar of Co-operative Societies 
for realisation of the money with interest in 
all Rs. 1892.38 and the said dispute was 
registered as Dispute Case No. 884 of 1960- 
61. The petitioner who was the defendant 
No, 1 in the dispute appeared and admit- 
ted his signature in the loan application, 
but denied »to have received the loan. He 
also disputed his signature against the rele- 
vant entry in the cash book which was re- 
lied upon by the plaintiff-society. The de- 
fendant No. 2 went ex parte and the defen- 
dant No. 3 appeared and indifferently con- 
tended that he did not remember whether 
he was in fact a surety for the transaction. 
The original authority passed an award as 
prayed for. Upon appeal the Deputy Re- 
gistrar directed remand of the proceeding 
to the original forum for a further determi- 
nation, The original loan bond had not 
been produced. The appellate authority, 
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therefore, called upon the plaintiff-society 
to prove the same.. A revision was carrie 
against the said order of remand and the 
Registrar vacated the remand order and sus- 
tained the award of the original Court. The 
petitioners revision before the State Govern- 
ment was disposed of without hearing him. 
Therefore, he challenged the propriety of 
the disposal of the revision petition before 
this Court in a writ application bearing 
No. 129 of 1964. This Court quashed the 
revisional order by judgment dated 4-12-68 
and called upon the Secretary in the De- 
partment of Co-operation of the State of 
Orissa to decide the matter afresh in ac- 
cordance with law after giving the peti- 
tioner an effective opportunity to place and 
represent his case. 


The matter was disposed of by the Se- 
cretary afresh by his order dated 9-5-69 and 
he came to hold that the award as upheld 
by the Registrar was proper, The present 
writ application is directed against the final 
decision of the State Government dated 9- 
5-69 in the aforesaid revision case. 


3. Mr. Ramdas for the petitioner 
contended that it was obligatory for the 
De eee So a the loan bond 
and as the plaintiff-society had not laid the 
foundation for receiving secondary evidence 
the plaintiffs claim should have been dis- 
missed. The revisional authority should not 
have over-looked the fact that the loss of 

e loan bond had not been pleaded upto 
that stage and for the first time such a plea 
was advanced when the proceeding was 
in revision. He next contended that there 
having been clear denial of the signature in 
the cash book which alone was the docu- 
ment produced by the plaintiff in support 
of the claim of advancement of the loan, 
the revisional authority should have direct- 
ed that document to be examined by an ex- 
pert and should not have taken the respon- 
sibility upon himself. It is ecntended that 
the Secretary to Government was not aware 
of Telegu writings and as such comparison 
by him of the signature in the cash book 
with the admitted signature in the loan ap- 
plication was not justified. Reliance is 
placed in support of such a proposition on 
a decision of the Madras High ‘Court in AIR 
Ben. Mad 566 (C. Silva Bai v. J. Noronha 
ai). 


4, There is no averment in the writ 
petition that the Secretary to Government 
who disposed of the revision petition was 
not conversant with Telegu writings. Para- 

aph 14 which makes the allegation in re- 

tion to comparison of the hand-writing is 
silent on that aspect. We, therefore, attach 
no importance to the contenticn. of Mr. 
Ramdas on the basis of the aforesaid 
Madras decision. 


The only other contention which 
pressed by Mr. Ramdas is that the produc- 
tion of the loan bond should have been in- 
sisted upon and in the absence of the bond 
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the plaintiff should not have been given a 

decree. We find that the revisional autho- 

rity has accepted as a fact the loss of the 

document. In paragraph 6 of its order it 
been said. 


“As regards the production of the origi- 
nal loan-cum-surety bond, which is insisted 
upon by the Advocate for the pao it 
is admitted by the Advocate for the op- 

osite pany that the original document is 
ost and is untraced. This being the case, 
the Court has necessarily to go by other 
evidence in the shape of entries in the 
Cash Book, Ledger, Loan Verification State- 
ment etc, which is available, to determine 
whether the loan was actually taken by the 
petitioner or not. When a document is ad- 
mittedly ee the insistence that such docu- 
ments should be produced before the Court, 
does not hence carry any weight.” l 


In view of what has been said by the re- 
visional authority we indeed find it very 
dificult for us to accept the contention of 
Mr. Ramdas. Ours is not an appellate 
forum. While dealing with a certiorari pro- 
ceeding against the appellate decision under 
the Orissa House Rent Control Act in (1971) 
87 Cut LT 802 (K. K. Rathore v, K. $ 
: Vasudevan) we indicated. 


“It is not disputed that the jurisdiction 
which this Court would exercise in a certio- 
rari proceeding is not appellate. It has been 
laid down by their Lordships of the Supreme 
Court in the case of Syed Yakoob v. Radha- 
krishnan, 1964 SCD 22 (N) P 22 = (AIR 
1964 SC 477). 


“A writ of certiorari can be issued for 
correcting errors of jurisdiction ‘committ 
by inferior Courts or tribunals; these are 
cases where orders are passed by inferior 
Courts or tribunals without jurisdiction, or 
is in excess of it, or as a result of failure 
- to exercise jurisdiction. A writ can similar- 
ly be issued where in exercise of jurisdic- 
tion conferred on it, the Court or Tribunal 
acts illegally or improperly, as for instance, 
it decides a question without giving an op- 

ortunity to be heard to the party affected 
by the order, or where the procedure adopt- 
ed in dealing with the disputes is opposed 
to principles of natural justice. There is, 
however, no doubt that the jurisdiction to 
issue a writ of certiorari is a supervisory 
jurisdiction and the Court exercising it is 
not entitled to act as an appellate Court. 
This limitation necessarily means that find- 
ings of fact reached by the inferior Court 
or Tribunal as result of the appreciation of 
evidence cannot be reopened or questione 
in writ proceedings. An error of law which 
is apparent on the face of the record can 
be corrected by a writ but not an error of 
fact, however grave it may appear to be. 
Jn regard to a finding of fact recorded by 
the Tribunal, a writ of certiorari can be 
issued if it is shown that in recording the 
said finding, the Tribunal had erroneously 
refused to admit admissible and material 
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evidence which has influenced tho impugn- 
ed finding. Similarly, if a finding o fact 
is based on no evidence, that would he re- 
garded as an error of law which can be 
corrected by a writ of certiorari....... $ 

The legal ponon is restated recently by 
their re sa a the Supreme 4 ae in eae 
case of Parry 0. V. judge of the Secon 
Industrial Tribunal, Calcu AIR 1970 
SC 1884, thus: i ü i : 


ʻA mere wrong decision cannot be cor- 
rected by a writ of certiorari as that would 
be using it as the cloak of an appeal in 
disguise but a manifest error apparent on 
the face of the proceedings based on a 
clear ignorance or disregard of the provi- 
sions of law or absence of or excess . of 
jurisdiction, when shown, can be so correct- 
ed. Where the Tribunal having jurisdiction 
to decide a aain comes to a finding of 
fact, such a finding is not open to question 
under Article 226 unless it could be showa 
to be wholly unwarranted by the evidence. 
Where the Tribunal has disabled itself from 
reaching a fair decision by some considera- 
tons extraneous to the evidence and the 
merits of the case or where its conclusion 
on the very face of it is so wholly arbitrary 
and capricious that no reasonable person 
can ever have arrived at that conclusion in- 
a under Article 226 would be justi- 

e 


In a more recent decision in AIR 1971 SC 
1537 (Zora Singh v. J. M. Tandon) a simi- 

view has also been reiterated and it has 
been indicated that even if some conclusion 


. of the Tribunal is bad, if there is some evi- 


dence to support the ultimate conclusion re- 
ef in certiorari is not available. 
_ & — Keeping this as the legal posi- 
tion, with reference to the present proceed- 
ing we would hold that we have no juris- 
diction to take a different view on the 
materials on record and we are not in a 
position to hold that the conclusion reach- 
ed by the revisional authority can be inter- 
fered with. Accordingly the writ applica- 
tion must fail and is dismissed. We would, 
however, make no order as to costs of the 
proceeding. 
DAS, Ju— 6. I agree. 
Application dismissed, 





AIR 1973 ORISSA 55 (V 60 C 22) 
R, N. MISRA, J. 

Dhruba Bhoi and others, Appellants v. 
Brencepet Bhoiani and others, Respon- 

ents, 

Second Appeal No. 16 of 1969, D/- 10- 
3-1972, from decision of J. N. Acharya, 
Sub-J., Bolangir, D/- 29-11-1966. 

Index Note:— (A) Civil P. C. (1908), 
Order 22, Rule 4 read with R. 11 — De- 
fendants-appellants sued as joint tort-feasors 
— Death of one of them during pendency 


EP/EP/D9/72/VSS/VBB 


56 Ori. 


of appeal — Non-substitution of legal repre- 
sentatives of deceased within time — Entire 
appeal abated. AIR 1972 Orissa 161, Rel. 
on, (Para ) 
Index Note:— (B) Civil P. C. (1908) 
Order 22 Rule 4 (as | amended in Orissa) 
—- Application for waiving substitution coul 
þe made only before abatement bad set in. 
AIR 1964 Orissa 39, Rel, on. (Para 2) 


Cases Referred: Chronological 


AIR 1972 Orissa 16} = 38 Cut LT 
- 129, Kanungo Khagendranath Das 
Mohapatra vs Jadabendra Narayari 


a 1964 Orissa 89 = 80 Cut LT 39, 
akshmi Charan Panda v. Satyabadi 
Hake 2 


R. K. Patra, for G. nan, for Appel- 
lants; B. k. Pal, for Respondents. 


JUDGMENT: The defendants are in ap- 
eal against the i decision of 
anne pee (aroma Judge Bolangir. The 
he for title and possession on 
e footing that the defendants, a set of 
assers SN upon the property and for- 
cib ly interfer th tho possession of the 
aintiffs. th ae was decreed on 
roan The defendants thereupon appealed. 
The 'titlo a peal was allowed on 29-3-1968. 
The plaintiffs came to this Court in Second 
Appeal 264 of 1968 which was remanded 
to the lower appellate Cont for fresh dis- 
sal in accor law by decision 
ted 8-5-1964. After the matter went 
back on remand it was contended in the 
lower appellate Court that the 6th defen- 
dant had died in 1965 and in view of the 
nature of the claim, in the absence of subs- 
titution not only the appeal abated against 
defendant No, 6 but it affected the entire 
appe eal by abatement. Before the lower ap- 
te Court the defendants contended that 
e death of defendant No. 6 had taken 
place during the pendency of the second 
appeal before this Court. t was nega- 
tive 
the contention of the plaintiffs that the en- 
tire appeal abated. Tt is against that deter- 
mination that the present ee has been 
m to this Court by the defendants, 


Two contentions have been rais- 
ed “behalf of the appellants. Jt is stated 
that defendant No.6 was apro forma defen- 
dant and abatement against him would not 
affect the appeal. What really is claimed 
. is the benefit under proviso to Order 22, 
Rule 4 of the Ccde of Civil Procedure. It 
has already been indicated by thi 
in the case of Lekshmi Charan Panda v; 
Satyabadi Behera, AIR 1964 Orissa 39, that 

an application for waiving substitution can 
be made only b abatement sets in that 
is, in case tho a pplication is made within 
ninety days from the date of death. In this 
case there was no such application and ag 
such the benefit of that provision is not 
available. 


PE i a as a 


ce with 


Kasinath v. Jagamohan 


Parag . 


The lower appellate Court accepted — 


this Court - 


ALR . 

S. The next contention is that the 
entire appeal does not abate if the appeal 
is a to have abated against defendant 
No. 6. There is no ute. that the defen- 
dants were sued on e footing of being 
joint tort-feasors. Law is settled as far as 

Court is concerned that in such a case 
non-substitution of the joint tort-feasors who 
upon death has left behind logal represen- 
tatives would lead to inevitab sal 
of ihe entire litigation as it would cease to 
be competent. The latest decision of this 
Court on the ak Da is in the case of Kanungo 

a 


A O Das Moha a v. Jadaben- 
(AIR 


‘Jn that 
the matter 1 I would hold that the a 
epee judge was right when he said that 
ə entire appeal before him had abated. | 
The second appeal fails and is dismissed. 
Since the dismissal has been on a technical 
ound, I would call upon both parties to 


ear ‘their own costs. 
Appeal dismissed. 





AIR 1973 ORISSA 56 (V 60 C 28} 
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S. Misra, (1) for Appellant; B. K.Pal, 
for Respondent, 


_ JUDGMENT:— This appeal is by the 
defendant against the reversing decree of 
the learned Additional District Judge of Cut- 
tack. The plaintiff sued the defendant for 
damages of Rs. 2,000/- for malicious prose- 
cution, It was alleged that the plaintifs 
wife was the owner of a touring cinema 
named Pragati Cinema. One Basudeb Das 
was the manager. In 1956 shows were be- 
ing given at Banki. During that period 
Basudeb made paa of daily necessaries 
from the defendant who was a grocer at 
Banki. He also made loans of rupees twel- 
ve hundred under two different promissory 
notes of rupees six hundred each from the 
defendant by pledging some cinema imple- 
ments. In due course it was planned 
the Cinema would shift to Athgarh. At 
that time Basudeb eyeroecied the defen- 
dant for release of the cinema implements 
and promised that payment would þe sent 
from aa a But the defendant did not 
agree to do so until he was paid off. The 
a stepped in and gave a letter to 
e defendant on 20th of December, 1956, 


(Ext. C) standing surety for repayment. In 
ge of such letter of the pan iff given by 
e manager to the defen the latter 


did not release the machine parts. The de- 
fendant was paid from Athgarh in instal- 
ments. The plaintiff called upon the de- 
fendant to settle the accounts and release 
the articles. The defendant, however, did 
not release the same and claimed more 
money. With a view to harassing the plain- 
tff, the defendant started . a false prosecu- 
tion under Section 420 of the Indian Penal 
Code in the Criminal Court at Banki, There 
was absolutely no reasonable and probable 
cause for the prosecution and the case was 
instituted fide out of malice. The 
_ plaintiff averred loss of prestige and social 


status e crimi case continued for 
more than two years and ultimately ended 
in acquittal on 21-8-1961. The- plaintiff 


sued for recovery of damages of a one 
ara wine aah equal Peers or reim- 
bursing himself in re expenses in- 
pared fa his defence, The suit was filed 
on 15-7-1961. 


ea The agian? om z that. a 
crimi case was brought about genuinely 
and upon legal advice. The aa held 
out a Els assurance to the defendant on 
the basis whereof the defendant had acted. 
to his prejudice. Thus an offence of cheat- 
ing had really been committed, The judg- 
ment of acquittal was not proper. 


3. The learned trial Judge found 
that there was not much of dispute in re- 
gard to the facts. He found that the de- 
endant had taken the advice of a senior 
advocate at Cuttack and on his advice the 
criminal case had been instituted. He fur- 
ther found that the paas had failed to 
prove that the defendant's dues had, been 
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cleared before or by the time the criminal 
case was brought. He ultimately dismissed 
the suit. 'The learned appellate judge drew 
adverse inference against the defendant from 
his conduct, from the fact that his suit for 
realisation of money on the basis of the 
two promissory notes had failed and placed 
the burden on the defendant to prove want 
of reasonable and probable cause on the 
footing of the decision of this Court in the 
case of Gobind Chandra Sambarsingh Moha- 
patra v. Upendra Padhi, AIR 1960 Orissa 
29. He concluded against the defendant 
but decreed the suit only for a sum o 
Rs, 500/- by way of general damages with 
roportionate costs, This reversing appel- 
late decree is the subject-matter of the pre- 
sent second appeal. l 
4, Certain features of the case 
which are not in dispute may now be re- 
stated, Plaintiffs wife was the owner of 
the touring cinema known earlier as Bha- 
rati Cinema and re-named as Pragati Cine- 
ma. Basudeb Das was the manager, The 
defendant was a grocer at Banki and was 
also a registered money-lender, Basudeb 
had incurred loans of rupees twelve hund- 
red under two separate promissory notes 


each of the same amount ledging some 
cinema machinery, He had also made cer- 


tain credit purchases. The defendant de- 
manded payment as a condition precedent 
to the release of the pledged articles when 
Basudeb wanted to shi e cinema from 
Banki to Athgarh. The plaintiff held out 
assurances of payment and agreed to stand 
surety in a written letter addressed to the 
defendant (Ext. C) dated the 20th of De- 
cember, 1966, Even as per the case of 
the plaintiff some cee out of the amount 
undertaken to be paid by the plaintiff was 
in arrears by the time the criminal case 
was instituted. The defendant had sued for 
recovery of money on the basis of the pro- 
missory notes and Ext. C and had ultimate- 
ly lost. 

5, The defendant claimed that he 
consulted an advocate and was advised that 
on the facts as revealed a prosecution under 
Section 420 of the Indian Penal Code would 
be maintainable and accordingly he launch- 
ed the prosecution against the plaintiff. 
The entire basis for the criminal case was 
Ext. C, the undertaking given by the plain- 
tiff to the defendant that he would make 
the entire payment. The defendant’s stand 
has been that he released the goods which 
had been pledged with him on the basis of 
Ext, C. He demanded payment from the 

inhif who omitted to pay an ereatter 
plaintif wh ed to pay and thereaft 
on the advice of a senior advocate of Cut- 
tack he went to the criminal Court. In 
view of this stand of the defendant which 
is more or less supported by the materials 
on record, it was not open to the lower ap- 
pellate Court to draw adverse inference 
eet the defendant for not having im- 
pleaded the manager Basudeb Das in the 


The manager had no role 
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to play so far as the prosecution for cheat- 
ing was concerned. The allegations in the 
criminal case were clear and the entire 
foundation of the prosecution was the under- 
taking in Ext. C and the subsequent default 
of the plaintiff to act upto the undertaking. 
Therefore, the conclusion of the learned ap- 
pellate judge that the defendant mischiev- 
ously omitted the manager fromthe array of 
the accused persons in the criminal case is 
without foundation. Want of notice as a 
condition precedent to the prosecution is 
again not an important circumstance. The 
conclusion reached in paragraph 5 of the 
lower appellate Court’s judgment that the 
conduct of the defendant was obnoxious or 
that the defendant cannot be said to have 
approached the criminal Court with clean 
hands is unwarranted. The learned appel- 
late Judge has nowhere found that the 
entire dues of the defendant had been paid 
by the time the prosecution was started. 
Ext. A is a letter written by Basudeb to 
the plaintiff on 3-8-1958. Therein the de- 
fendant’s dues have been stated to be 
Rs. 1253.50 paise. Even if that is the 
amount, on the materials on record,- it ap 
pears that a part of it remained unpaid by 
the time the prosecution was launched. 


| The learned appellate Judge in para- 

graph 6 of his judgment came to hold 

at as the plaintiff had been making pay- 
ments though the entire amount had not 
been liquidated it was unreasonable on the 
part of the defendant to approach the cri- 
minal Court. The defendant had plead- 
ed that he approached again for clearing 
out his dues and the plaintiff omitted to do 
so. That stand of the defendant as a fact 
has not been clearly negatived in the ap- 
pellate Court. The learned trial judge had 
accepted such stand. On the other hand 
the lower appellate Court has said: 


I agree with the learned ad- 
vocate for the appellant arguing that Basu- 
deb must have played some mischief in the 
matter as he was a man at the spot having 
directly contracted the loans, credit pur- 
chases and in executing documents with the 
defendant and as he might have given some 
such ‘wrong impression that the plaintiff 
would be deca the entire dues while 
he was representing the plaintiff in a differ- 
ent manner. The result was that the defen- 
dant by some suck collusion was embolden- 
ed to file this complaint against the present 
plaintiff alone though he knew that the 
plaintiff was ordinarily an inhabitant of Cut- 
tack town and must be meeting harassment 
by running to Banki now and then and 
could conveniently omit Basudeb Das from 
the list of the accused persons and even 
not citing him as a P. W. as well though 
consequently the Court issued process so as 
to implead Basudeb. All these go to show 
that whatever drama was acted was practi- 


cally behind the plaintiff and ultimately the 
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trial has ended in acquittal as stated 
above.” 

The reasoning given by the lower appellate 
Court is difficult to appreciate. Admittedly 
Basudeb continued to bs the manager of 
the cinema during criminal prosecution and 
as such the defendant could not have risked 
citing him as a P. W. As already indicat- 
ed Basudeb was not in the picture so far 
as prosecution for cheating based upon 
Ext. C and failure of performance of the 
undertaking contained therein is concerned. 
If Basudeb had played the mischief in 
persuading the defendant to bona fide ac- 
cept that the entire liability for what was 
covered by Ext. C and otherwise was of 
the plaintiff, in the absence of a finding 
that the defendant did not bona fide be- 
lieve that way, nothing can bə found against 
the defendant merely from such a fact. 
Basudeb’s double role has not been found 
to have been known tothe defendant. 
Therefore, the entire basis for a finding 
that there was collusion between Basude 

and the defendant stands unproved. 


6. There is nothing ox the record to 
suggest that the parties had strained relation- 
ship and the defendant wanted to use the 
proces of the criminal Court to unduly 

arass the plaintiff. On the other hand it 
would be reasonable to assume as the trial 
Judge did that the defendant was prepar 
to accept the assurance contained in Ext. C, 
a mere letter, and was prepared to release 
the articles pledged by Basudeb with him. 
Thus the defendant did not have any other 
ill motive or reason to approach the crimi- 
nal Court except the anxiety to recover his 
just dues. 


7 | Mr. Misra for the appellant con- 
tended that the lower appellate Court has 
committed a serious error of law in placing 
the burden of proving existence of reason- 
able and probable cause on the defendant 
in a suit for malicious prosecution. The 
learned appellate Judge has done so by 
placing reliance upon a decision of this 
Court in the case of AIR 1980 Orissa 29. 
This Court’s decision relied upon a bench 
decision of the Patna High Court in the 
case of Taharat Karim v. Malik Abdul 
Khalic, AIR '1938 Pat 529. The Patna High 
Court had said: 


“Where, however, the accusation 
against the plaintiff was in respect of an of- 
fence which the defendant cleimed to have 
seen him commit, and the trial ends in an 
acquittal on the merits as is the case here, 
the presumption will be not only that the 
plaintif was innocent, but also that there 
was no reasonable and probakle cause for 
the accusation,” 


Their Lordships in the Pama High Court 
referred to the decision in the case of Bal- 
bhaddar Singh v. Badri Sah, AIR 
1926 PC 46, when they said as 
above. Barman, J., as his Lordship then 
was, in the Orissa decision relied upon 
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the aforesaid case when he stated “on the 
uestion of onus of proof in a case as in 
e present case where the. complaint 
was made by the defendant on the facts 
based on his personal knowledge as afore- 
said, such burden of proof is different from 
a case where the complaint is based on io- 
formation believed to be true. In this con- 
text; I fully agree with the view of Dhavle 
y., AIR 1988 Pat 529, which was subse- 
quently followed in the case of Darsan 
Pande v. Ghaghu Pande, AIR 1948 Pat 167, 
where the complaint against the plaintiffs 
was in respect of an offence which the de- 
fendant claimed in a criminal proceeding 
to have seen them commit, as the defen- 
dant was robbed and as alleged by him, 
and the trial ended in acquittal on merits, 
there would be a presumption in favour of 
the plaintiffs that there was no probable and 
reasonable cause for the accusation.” 


A. Bench of the Patna High Court in 
the case of Ucho Singh v. Nageshwar Pra- 
sad Singh, ATR 1962 Pat 478, has held the 
view that ATR 1988 Pat 529 was not cor- 
rectly decided and in fact the Judicial Com- 
mittee of the Privy Council did not lay 
down the law as was accepted in AIR 1938 
Pat 529. The later Patna decision also re- 
ferred to a subsequent decision of the Judi- 
cial Committee in the case of Mohamed 
Amin v. Jogendra Kumar, AIR 1947 PC 
108, for coming to the aforesaid conclusion. 
This Court, however, has continued to ac- 
cept the earlier Patna decision to be pro- 
per. I do not propose to entertain a dis- 
pute on the question of which view is cor- 
rect particulary because on the facts of the 
present case that does not fall to be decid- 
ed. Both in the earlier Patna case as also 
the Orissa ‘decision referred to above, the 
defendant had posed to be an eye witness 
to the commission of the offence leading to 
- the prosecution and when that turned out 

to be false, the Court was right in coming 
to the conclusion that the defendant-prose- 
cutor had no basis for eee the prose- 
cution, With such conclusion there can be 


no dispute, Whether that was enough to 
place the onus on the defendant for showing 


of reasonable and probable cause 


resence 
i There, there is dispute. 


is another matter, 


goods which had been pees by ae a 


The question to be posed is, “Has the 
plaintif roved that the defendant invented 


the story? The answer ina the present 
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case would be in the negative because the 
admitted facts lead to the conclusion that 
the defendant did not come to the criminal 
Court with an entirely concocted case. 


The facts which gave rise to the prin- 
ciple indicated in the Patna and Orissa de- 
cisions ‘referred to above could not have 
been applied to the facts of the present case 
because there is intrinsic difference between 
the set of facts in those cases and the facts 
involved in the present case. There the de- 
fendant alleged to be an eye-witness to the 
occurrence of assault or robbery which 
turned out to be false, Thus there was no 
justification at all for the prosecution, Here 
the basic facts have been accepted. Whe- 
ther there was a need for prosecution or 
whether in Jaw a prosecution was maintain- 
able on such facts is in dispute. The two 
could not have been classed on the similar 
footing and the principle in those decisions 
could not have been attracted. 


9. It is well settled that in an ac 
tion for malicious prosecution, the plaintiff 
has to prove inter alia (i) that he was pro- 
secuted by the defendant (ii) that the pro- 
ceedings complained of terminated in his 
favour; (iii) that the Poa -was insti- 
tuted against him without any reasonable 
and probable cause; and (iv) that it was due 
to a malicious intention of the defendant 
and not with a mere intention of carrying 
the Jaw into effect. The courts in India 
have held that the entire burden in the 
matter of establishment of the aforesaid 
four ingredients rests on the plaintiff in 
order to entitle him to a decree for dama- 
ges in an action for malicious prosecution. 
In the case of Braja Sunder Deb v, Bamdeb 
Das, AIR 1944 PC 1,— acase go 
ing from this part of the country — Lord 
ra delivering the judgment of the Board 
said: 
“..+..Jn order to succeed in an ac- 
tion for malicious prosecution the plaintiff 
must in the first instance prove two things; 
i) that defendant was malicious and (ii) 

at he acted without reasonable and pro- 
bable cause. Malice has been said to mean 
any wrong or indirect motive but a prose- 
cution is not malicious merely because it is 
inspired by anger. However wrongheaded 
a prosecutor may be, if he honestly thinks 
that the accused has been guilty of a crimi- 
nal offence he cannot be the imitiator of a 
malicious prosecution. But malice alone is 
not enough; there must also be shown to 
be absence of reasonable and probable 


The learned appellate Judge thus placed the 
burden on wrong shoulders. The initial 
burden to establish absence of reasonable 
and probable cause though negative in its 
form was still on the plaintiff. Narasimham, 
C. J. in this Court in the case of Sanatan 
Sahu v. Kali Sahu, AIR 1964 Orissa 187, 
said that “it is settled law that the initial 
onus of proving the absence of reasonable 
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the negative,” Salmond on Torts states. as 
follows:— 

“No action Hes for the institution of 
legal processings however icious, ess 


ve been instituted without -reason-" 


they 

able and probable cause. This is a dii- 
spre ah of the law and two points may be 
noted at the outset. First, e burden of 
proving absence of reasonable and probable 
cause is on the plaintif, who thus under- 
takes the notoriously difficult task of prov- 
ing a negative. Secondly, the existence of 
reasonable and probable cause is a question 
for the judge and not for the fury.” 


The first proposition has been set at rest om 


good authority oft quoted as a precedent, 
o v. Faulkner, (1878) 8 QBD 16% 
_ 10. On the aforesaid analysis I have 


no doubts inmy mind that the lower appel- 
late Court wrongly applied the principle 
indicated in the Orissa decision (AIR 1960 
Orissa 29) to the facts of the pesca case 
and erroneously placed the burden of proof 
of a necess ingredient in a positive way 
‘on the defendant while the burden Jay on 
the plaintiff to prove that negative. Their 
Lordships in the Supreme Court in the case 
of (Mst. Kharbuja Kuer v. a ope eta Rai) 
TR 1968 SC 1208 have laid down that 
when the burden of proof is wrongly placed: 
an error of law within the meaning of S. 100 
of the Code of Civil Procedure arises. That 
certainly is a matter within the purview of 
Section 100 of the Code of Civil Procedure, 
I would a orini hold that the learned 
appellate Judge fell into an error of law 
when he placed the burden in this case of 
proving want of existence of reasonable and 
robable cause on the defendant. That bur- 
en was on the plaintiff and the plaintiff 
had been found in trial Court not to have 
discharged it. On the evidence on record I 
do not think a different conclusion could 
have been reached, The lower appellate 
Court omitted to place the burden on the 
plaintiff and came to the erroneous conclu- 
sion. 


Il. It follows that tho plaintiffs suit 
for damages based upon the allegation of 
malicious presecution must fail. The app 
is allowed. The judgment and decree of the 
lower appellate Court are set aside and 
those ae the trial Court are restored. There 
would be no order for costs here as also in 
the lower appellate Court. The defendant 
shall be entitled to his costs in the original 


‘Appeal allowed. 
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Lokanath Padhan, Petitioner v. Birendra 
Kumar Sahu, Respondent, 
gan Petn, No. 8 of T971, D/-I-2- 


____ (A) Representation of the People Act 
(1951); S. 83(1)(a) — Section 88 (1) (a) is 
based on the rule against prejudice and re- 
quires that the pleadings may be clear and 
the respondent. who is normally the returned 
candidate may not he taken by surprise and 
the entire truth relating to ihe matter may 
be brought out. AIR 1969 SC 1201, Rel. 
on. (Para 8) | 


(B) Representation of the People Act 
S. 83 (1) (a) —= Where the petition 
enged the respondent’s election on the 
ground that he had entered into contracts 
with Government in course of his business 
which were subsisting and mentioned five 
such contracts giving details of one, S. 83 (1) 
(a) held was complied with. ` AIR 1989 SC 
1201, Rel. on; AIR 1964 SC 1249 and AIR 
1966 SC 773 and AIR 1970 SC 276, Ex- 
plained, - (Para 8) 


O Representation of the People Act 
(1951), S. 9-A — Where the Government 
Block works were entrusted to the Gram 
Panchayat and were undertaken by the con- 
tractor not in his own name but in his capa- 
city as Naib-Sarpanch representing the Gram 
Panchayat, S. 9-A cannot be invoked against 
the contractor. AIR 1959 SC 876, Rel. on. 
‘(Paras 17, 19, 21) 

(D) Representation of the People Act 
(1951), S. 9-A — It cannot be said that once 
certificate proceedings were taken against 
the contractor, the contracts must be taken 
to have been determined and cannot 
be treated as subsisting, (Para 23) 


Cases Referred: Chronological Paras 


AIR 1970 SC 276 = (1970) 1 SCR 
Eee Jitendra Bahadur v. Krishna 


_ Behari 8 
ATR 1969 SC 1201 = 1969-3 SCR 

603, S. N. Balkrishna v. Fernandes 8 
AIR 1966 SC 778 = 1967-1 SO] 762, 

Jagjit Singh v. Singh 8 
AIR 1964 SC 1249 = (1964) 6SCR 

238, Ram Sewak v, H. K. Kidwai 8 
a e or a = at oie LR 126, 
gwan Singh v. eshwar Pra- 

sad Shastri >o B 


. Basu, for Petitioner; B. K. Behura, 
ini or Respondent, 


_ ORDER:—-This application under Seo- 
tion 100 (1) of the Representation of the 
People Act, 1951 (hereinafter referred to 
as the Act) seeks to challenge the election of 
the respondent to the Orissa Legislative As- 
sembly from the Melchhamunda Constituency 
in the district of Sambalpur. 


von 
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2. The last date for filin 
nation papers was 7-2-1971. 
papers were scrutinised on 9-2-1971. Objec- 
tion was raised to the acceptance of the 
nomination paper of the respondent on the 
ground that he was disqualified under Sec- 
tion 9-A of the Act. e Returning Officer 
overruled the objection and accepted the 
nomination paper of the respondent. Elec- 
tion was held on 5-3-1971 and the result of 
election was announced on 11-8-1974 dec- 
Jaring the respondent as duly elected, The 
election petition was filed on 20-4-1971 chal- 
lenging the election of the respondent on 
the ground that he was ee from 
being chosen as a member of the Legislative 
Assembly. 


of nomi- 


§. In paragraph 2 of the election 
petition it has been stated that on the date 
of nomination the respondent had subsisting 
contracts with the Government of Orissa in 
respect of the following works execut 
within the Gaisilet Panchayat Samiti:— 

(a) Construction of package village level 
worker's quarters at Gaisilet; 

(b) Construction of the lady village level 
workers quarters at Borumunda; 

. (c) Construction of the community re- 
creation centre at Borumunda; i 
d) Construction of the Borumunda 


Canal; : 
(e) Construction of the Mahila Samiti 

building at Borumunda. 

Tt is contended that the respondent was dis- 
ifed on that account from being a Mem- 

ber of the Orissa Legislative Assembly. 


4, The respondent, on the other 
hand, has contended that there was no con- 
tract or subsisting contract with the State 
Government of Orissa making him disquali- 
fied for being chosen as a Member of the 
State Legislature. It has been further con- 
tended that the contracts in question were 
not entered into by the respondent in his 
individual capacity or in course of his trade 
or business, and he never derived any pecu- 
niary benefit from the works. such the 
respondent did not incur any disqualifica- 
tion under Section 9-A of the Act. The 
respondent also alleged that the election 
. petition was liable to be dismissed under 

Section 83 (1) (a) of the Act as,a concise 
statement of the material facts upon which 
the petitioner sought to rely was absent in 
the petition. 

5. On the pleadings the following 
issues were framed:— - 

Issues : 

(1) Is the election pet. maintainable? 

2) Is it liable to be dismissed for non- 
compliance of Section 88 (1) (a) of the Re- 
presentation of the People Act? 

(8) Had the respondent entered into 
any contract with the State Government and 
in caso there was such contract, was it in 
his individual capacity in course of trade- or 

business? 
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. (4 Was the respondent disqualified 
under Section 9-A of the Representation of 
the People Act from contesting the election 
on the date of nomination? 

4 $ Is the election of the respondent, 
voi 


6. The petitioner examined 5 wit- 


nesses. in including himself. The 
respondent examined > 4 witnesses in 
inclusive himself, On behalf 


of the petitioner Exhibits 1 to 24 have been 
marked and on be of the respondent 
Exhibits A to A/b have been marked. 
During hearing of the arguments of the elec- 
tion petition, Mr, Basu for the petitioner 
conceded that of the five contracts alleged 
to be subsisting items (a) and (d), namely, 
construction of package village level workers 
quarters and construction of Borumunda 
Canal may be omitted from consideration. 
The petitioner thus confines his contention 
in regard to the alleged contracts relating to 
items (b), (c) and () or paragraph 2 of the 
election petition. s now proceed to 
deal with the various issues, 

Issue No. 1.—~Thou such an 
issue was raised on the pleadings in the 
written statement, this issue has not been 
pressed during trial. I would hold that the 


election petition which has been filed on a 
tenable allegation and within the period of 
limitation is maintainable. The issue is 


answered in favour of the petitioner. 


8. Issue No. 2—It is contended 
that the election petition suffers from want 
of allegations of material facts on which the 
election of the respondent is assailed. Sec- 
tion 88 (1) of the Act requires that an elec- 
tion petition shall contain a concise state- 
ment of the material facts on which the 
petitioner relies, In paragraph 5 of the 
written statement it has been said: 

“That the petition does not contain a 
concise statement of material facts on which 
the petitioner relies as envisaged under Sec- 
tion 83 W (a) of the Representation of the 
People Act, 1951. A complete cause of 
action` not having been pleaded, the peti- 
tion is a defective one which disentitles the 
petitioner to lead any evidence in support 
of the vague pleas taken him and the 
petition cannot be considered to be an elec- 
tion petition at all in the eye of law,” 


In support of this stand in the written state- 
ment four decisions of their Lordships of 
the Supreme Court are pressed into services 
Those are: A: 64 SC 1249 (Ram Sewak 
v. H. K. Kidwai), AIR 1966 SC 773 (Jagjit 
Singh v. Kartar Singh) AIR 1969 SC 1201 
S. N. Balkrishna v. Fernandes) and AIR 
970 SC 276 (Jitendra Bahadur v. Krishna 
Paan These Nets were ge concern- 
with grant of inspection of ot papers 
or a recount thereof. In Balkrishna’s. ee 
their Lordships, however, said: 
_ “The word ‘material’ shows that the 
facts necessary to formulate a complete 
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cause of action must be stated. Omission 
of a single material fact leads to an incom- 
plete cause of action and the statement of 
claim becomes bad,” 


They had also said: 


“Just as a plaint without disclosing a 
roper cause of action cannot be said to 
be a good plaint, so also an election peti- 
tion without the material facts relating to a 
corrupt practice is no election petition at 
all. A petition which merely cites the sec- 
tions cannot be said to disclose a cause of 
action.... The entire and complete cause 
of action must be in the petition in the shape 
of material facts, the particulars being the 
er information to complete the pic- 
ture.” 


The question for consideration in this case 
is as to whether what has been disclosed in 
the election petition is sufficient or falls 
short of the requirements of Section 85 (1) (a) 
of the Act, while the mandate of the statu- 
tory provision is clear in à given cas2 what 
constitutes compliance would depend upon 
its facts. In the present case the allegations 
are simple, namely, the respondent had en- 
tered into contracts with the State Govern- 
ment of Orissa in course of his business and 
those were subsisting. Five such contracts 
were referred to. Details in respect of the 
contract relating to the construction of the 
Mahila Samiti were provided. As the res- 
pondent has rightly indicated in his written 
statement, these were essentially matters of 
record and the respondent is not a stranger 
o these contracts. Statute under S. 88 (1) 
(a) of the Act has made the vision in 
order that the pleadings may be clear, the 
respondent who is normally the returned 
candidate may not be taken by surprise and 
the entire truth in relation to the matter may 
be brought out. The provision in Sec. 83 
(1) (a) is on the footing of a rule against 


prejudice, I do nct consider in the present 
case the allegations in the election petition 


to be so deficient as to cause prejudice to 
the respondent. Keeping in view the facts 
of this case I would hold that the petition 
does not suffer from non-compliance of the 
statutory requirement of S. 83 (1) (a) of 
the Act and as such it is not Hable to be 
dismissed. This issue is answered in favour 
of the petitioner. 


9. Issues 8 and 4—-These issues 
may be taken up together because they are 
re common. The petitioner’s allegation 
has bean that the respondent was disqualified 
in terms of Section 9-A of the Act and yet 
notwithstanding the objection of the peti- 
tioner the Returning Officer accepted his 
nomination and the respondent ultimately 
participated in the election and got return- 
ed aul as such his election is liable to be 
annulled. This requires a detailed exami- 
nation of the provisions of Section 9-A of 
the Act. For convenience that section may 
be extracted: 
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“A person shall be disqualified if, and 
for so long as, there subsists a contract en~ 
tered into by him in the course of his trade 
or business with the appropriate Govern- 
ment for the supply of goods to, or for the 
execution of any works undertaken by that 
Government. 


Explanation.—For the purposes of this 
section, where a contract has been fully per- 
formed by the person by whom ‘it has been 

with the appro riate Govern- 
ment, the contract shall be deemed not to 
subsist by reason only of thə fact that the 
Government has not performed its part of 
the contract either wholly or in part,” 


Four ingredients are necessary to give rise 
to the disqualification, They are—(a) there 
must be a contract between ihe respondent 
and the appropriate Government, i.e., the 
State Government of Orissa, (b) such con- 


` fact must have besn for supply of goods 


to, or for the execution of any works under- 
taken by, the State Government, (c) such 
contract must have been in course of the 
respondent’s trade or business, and (d) such 
contract must be subsisting on the date the 
respondent gave his nominaticn, í 


10. After India became independent 
for all-round development of the sera, 
five-year ae were undertaken. 
the Second Five-Year Plan which began 
after March 1956, National Extension Ser- 
vice Blocks were extended throughout the 
country with a view to enlisting participa- 
tion of the people in the planning and exe- 
cuting of rural schemes of planned develop- 
ment. Development of panchayats as insti- 
tutions actively responsible for village deve- 
lopment was one of the items approved for 
implementation. It was during the Second 
Five-Year Plan period that a block was es- 
tablished at Gaisilet in the district .of Sam- 
balpur sometime in 1958. | l 


1. A grama panchayat was also in 
the existence in the area constituted under 
the Orissa Grama Panchayats Act (15 of 
1948) by then. The principle of decen- 
tralised administration and development of 
Panchayati Raj led to passing of the Orissa 
Panchayat Samiti and Zilla Parishad Act (7 
of 1960). At the district level the ile 
Parishad, at the Block level the Panchayat 
‘Samiti and as the primary unit the Crama 
Panchayat were intended to be in charge of 
rural administration and development, Ac- 
cordingly, a three-tier system was intro- 
duced, The Grama Panchayat, the Pancha- 
yat Samiti and the Zilla Paris were in- 
tended to function from the village level to 
the district level within their defined assign- 
ment. It is in evidence in tkis case that 
pe ae Samitis came to be formed 
Mm T i 


12. The respondent was a member 
of- the Gaisilet Grama Panchayat from 28-2- 
1952 upto 1966. It is in his evidence as 


During . 


di 
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R.W, 4 and has not been challenged that 
he became Naib-Sarpanch of that Grama 
Panchayat with effect from 25-2-1959. 


18. These works with which we are 
concerned began sometime in 1960. The 
construction of the Mahila Samiti building 
seems to have been the first to be under- 
taken in point of time. Next came the con- 
struction of the lady village level worker's 
quarters sanction for which was accorded on 
98-10-1960, vide Exhibit 2, The commu- 
nity recreation centre began almost simul- 
taneously, but as it appears the first advance 
for it under Exhibit 8 was drawn from the 
treasury on 12-11-1960. It would be con- 
venient to deal with each of these works 
independently. [After considering the evi- 
dence relating to the works his Lordship 
proceeded.] 


14-17. The petitioner has led evi- 
dence to show that the respondent was a 
contractor by occupation and nearabout the 
time when these works were undertaken by 
the respondent he was doing the job of a 
contractor. According to the petitioner these 
were works taken from the Block by the res- 
pondent in course of his trade or business, 
while according to the respondent these were 
entrusted to the Grama Panchayatandas a 
representative of the Grama Panchayat, he 
had undertaken the works, 


18. There is no dispute that the 
Block was entirely a Government organise 
institution and the Block fund consisted of 
Government funds, Under Orissa Act 7 of 
1960 Panchayat Samities were constituted. 
Section 15 of that Act provides: 


“(1) The Government shall, by notifi- 
cation, divide each district into such num- 
ber of local areas as they deem fit. Each 
such area shall be known as a Block and be 
given such name as may be specified in the 


- said notification. 


(2) Government may from time to time 
by notification re-delimit any local area re- 
ferred to in sub-section (1) by— 

(i) excluding from such local area 
any Grama; or 

_ (id) including in such local area any 
Grama contiguous thereto, and may alter 
the name given to such local area. 


(3) On the issue of a notification under 
sub-section (2) the duties and responsibilities 
for the execution of development works and 
all assets and liabilities in respect of such 
works within the Grama shall, subject to the 
rules, if any, made in that behalf be adjust- 
ed and apportioned as between the concern- 
ed Samitis in such manner as the 
Collector may direct and in the case 
of any dispute the decision of Gov- 
ernment thereon shall be final. . . . 


It is the stand of the respondent that these 
works which had begun at the time when 
the Block was functioning and the Pancha- 
yat Samiti had not come into existence were 
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taken over by the Panchayat Samiti and 
came to be regulated by the Samiti there- 
after. Under Orissa Act 7 of 1960 the 
Panchayat Samiti is a body corporate (vide 
Sections 4 (2) and 17). Chapter IV of the 
Act constituted the Panchayat Samiti Fund. 
Section 28 (1) provided: 


“All moneys received by a Samiti shall 
constitute a fund called the ‘Panchayat 
Samiti Fund’, The Fund shall vest in the 
Samiti and shall be applied for the purposes 
specified in this Act and forsuch other pur- 
a as in sueh manner as may be pre- 
scribed, 


Section 29 (1) provides for the various 
sources of income of a Panchayat Samiti 
and item (ii) indicates that the fund relating 
to the Community Development Programme 
as one such source, It has been the conten- 
tion of the respondent that in the new set- 
up after the advent of the Panchayat Samiti, 
the works were taken over by the Samiti and 
ceased to be works of the State Government. 
Tt has also been contended that the money 
came from the Government of - India and 
the State was only the implementing agency. 


19. In 21 Ele LR 126 = (AIR 1959 
SC 876) (Bhagwan Singh v. Rameshwar Pra- 
sad Shastri) their Lordships of the Supreme 
Court dealt with a case of this type. Execu- 
tion of five works under the Local Develop- 
ment Works Programme envisaged under 
the Second Five-Year Plan formulated by 
the Government of India was set up as dis- 
qualification of the elected candidate. The 
respondent in the election petition 
had taken the stand that he had executed 
those contracts as the Mukhia of the village 
panchayat. In.such background their Lord- 
ships said: 


“The Second Five-Year Plan published 


` by the Planning Commission in 1956 shows 


that the programme of starting these works 
was treated as a part of the co-operative 
movement and the Commission had therefore 
recommended that the States were to spon- 
sor and assist ake) in the organisation 
and development of village panchayats which 
was an important constituent of the `pro- 
gramme of fostering corporate life in the 
rural areas as it would promote among the 
rural community active interest in the deve- 
lopment programmes of the villages: The 
object of this programme which would ope- 
rate in areas not yet reached by the National 
Extension Service was to enable village 
communities to undertake works of local be- 
nefit mainly with their own labour, The Com- 
mission realised that the resources of all the 
States taken together would fall far short 
of the requirements of this Plan and so it 
ome ded large transfers of resources 
from the Centre to the States. In this con- 
nection the conclusion of the Commission 
was that out of Rs. 200 crores sanctioned for 
the year 1957-58, 12 crores would be re- 
quired for the Centre for sehemes under- 
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taken or directly sponsored by the commu- 
nity project administration and Rs. 180 
crores were to fcrm part of the balance for 
the States. Thus it is obvious tkat the 
basic idea underlying the Plan was to evoke 
et tee response to the community projects 
undertaken in pursuance of the Plan and to 
leave the execution of different works adopt- 
ed under the Plan to be fulfilled by pop 
local agencies like Village Panchayats. 


This policy was emphasised by the 
Secretary of the Plannin 

his communication to all State Governments, 
No, PC/Pub/52/58 dated I1lth August, 
1958 (H.1). This communication set out 
the seven categories of work which were 
most suitable for assistance and if said that the 
local contribution in cash or kind or through 
voluntary labour together with any contribu- 
tion that the State Government or a local 
body might make should be a minimum of 
50 per cent of the total cost of each work. 
The intention was to spread the benefit over 
as wide an area and to as many people as 
possible. The State Governments were ac- 
cordingly requested to arrange for a detail- 
ed scrutiny of the schemes before thay were 
accepted and for making adequate provisions 
providing for their proper execution. They. 
were also required to nominate a liaison 
officer for each district or other suitable 
unit for the purpose of checking the execu- 
tion of the works and for maintenance of 
such initial accounts as might be necessary. 
This communication makes detailed provi- 
sions about financing and accounting pro- 
cedures to be followed and required the 
State Governments to make progress reports 
from time to time.” 


Their Lordships examined at length the pro- 
cedure followed for the execution of the 
works and ultimately concluded: 


“Consistently with the general policy 
of the Plan, the Village Panchayat became a 
To agent and ho and expected to 
obtain pop response from the villagers 
who would contribute their labour and thus 
make up the 50 per cent of the cost of the 
intended work. ‘Therefore, in our opinion, 
if the contract in question is considered in 
the light of the background of the Plan, of 
which it forms ons item, and its condi- 
tions are igken into account together, there 
can be no doubt that the appellant as the 
Mukhiya of the Village Panchayat acted as 
its agent when he signed the contract and 
not as an individual acting in his personal 
capacity.” X 


Their Lordships then referred to the various 
records maintained in the Village Panchayat 
in respect of these contracts and reiterated 
their finding by saying: 

“Our conclusion, therefore, is that the 
four impugned contracts have been executed 
by the appellant as the Mukhiya of the 
Village Panchayat just in the same way as 
he had executed the school contract as the 
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Secretary of the Vidyalaya ir. question. That 
eing so, Section {i (d) cammot be invoked 
against him.” 
The materials on record in this case- clearly 
show that these three works were undertaken 
by the respondent as a local leader and in 
his capacity as N raga ea representing 
e Grama Panchayat. ese are not works 
which were undertaken in his own name as an 
individual but were on behalf of Grama Pan- 
chayat in terms of the scheme envisaged by 
the Plan. The oral evidence in this case 
need not be overemphasised particularly be- 
cause the documents on rezord seem to 
cover all aspects of the case and are more 
reliable than the oral evidence. 


20. Mr. Basu contended that these 
works had begun before the Samiti came 
into existence and in respect of the amounts 
advanced by the Block before the formation 
of the Samiti separate accounts were main- 
tained and a different dealing was meted. 
out. The evidence in that behalf is not 
yı clear and even if it were so, there is 
evidence to justify that even from the Block 
the works had been entrusted on the same 
basis as has been indicated by their Lord- 
ships of the Supreme Court in the aforesaid 
Case. 


« Tt has transpired from the evi- 
dence of P.W. 8, the B.D.O. of Gaisilet 
between October 1969 and November 197], 
that Block fund accounts are being sent to 
the Accountant-General of Orissa in form of 
D.C. bills while expenditures made from 
the other fund are accounted for to the De- 
partment itself. This position has not been 
challenged by the respondent. R.W. I, the 
Deputy Secretary to Government in that De- 
ent, also said similarly in para- 
graph 5 of his deposition, That, however, 
is really no basis to determire the nature of 
the contract. From the statutory provisions 
which I have already referred to as also the 
deposition of R.W. T and some other wit- 
nesses it is clear that the pending works 
assigned by the Block were taken over by 
the Panchayat Samiti of the area. The Pan- 
chayat Samiti became responsible for exe- 
cution of such work thereacter, Further 
moneys in rnent of such work were really 
spent out of the Samiti fund. is is an 
important feature to determine whether 
works assigned by the block remained sepa- 
rately and distinct from works of the Samiti 
or became integrated with the Samiti’s acti- 
vities and became really a part of the new 
system. Viewed from any anzle, it is diff- 
cult to hold that merely because the Block’ . 
had placed orders these three works conti- 
nued to be works of a different type than 
those which were for the time com- 
menced by the Samiti, 


22. The respondent may have been 
a contractor otherwise, but in’ respect of 
these contracts he did not undertake the 
works as a part of his trade. These must 
be differently classified. I would accord- 
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ingly hold that the respondent had not en- 
tered into contracts with the State Govern- 
ment in course of his trade or business, 


23. It has been contended on bs- 
of the respondent that once certificate 
aE were taken, the contracts must 
ə taken to have been determined and can- 
not be treated to be subsisting. I am not 
pre ared to accept such contention in its 
form. It is also contended that the 
contracts had already been completed and 
merely because payments had not been made 
they cannot be taken to be subsisting. Oral 
evidence has been led to support such a 
stand. R.Ws. 2 and 8 have been called to 
support such stand. R.W. 2 is the precedin 
Sarpanch who was in office from 1955 till 
1967. R.W. 3 is the sitting Sarpanch. Both 
of them have come to support the stand 
that each of the works was over though the 
matter had not been i The peti- 
tioner was the irman of the Panchayat 
Samiti for quite a number of years and 
been replaced by his son. Jt is alleged that 
they have been responsible for not finalising 
these matters though the contract works are 
really over. Jt is difficult for me to discard 
the evidence of R.Ws. 2% and 3. On their 
evidence it must be held that the construc- 
tion had been completed in these three works 
and the rest of the matter has not been 
finalised, ‘Thus it would be a case which 
would be covered by the Explanation to 
Section 9-A of the Act. There is some 
evidence to show that the alleged disquali- 
fication of the respondent was in existence 
even in 1967, but in D of it he had got 
elected to the State Legislature. No ob- 
jection had been taken throughout the 
eriod the respondent was a sitting Mem- 
ber of the Legislature. That, however, is 
not a very important feature to determine 
the dispute now raised. I would accord- 
` ingly hold that the respondent had not en- 
gaged himself in execution of contracts in 
course of his trade or business with the 
State of Orissa and at any rate the said 
contracts were no more subsisting at the 
time the respondent filed his nomination for 
the mid-term poll in 1971. 


24. Issue No. 5.—The only ground 
upon which the election of the respondent 
was challenged was that he was disquali- 
fied under Section 9A of the Act. In view 
of what I have found above it would follow 
that the respondent was not so disquali- 
fied, Accordingly, the election petition 
must fail and the petitioner is not entitled 
to any relief. 


25. The election petition is dismiss- 
ed. The respondent shall have his _ costs 
which I assess at Rs.500 (five hundred). 

Petition dismissed, 
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AIR 1978 ORISSA 65 (V 60 C 25) 
S. K. RAY, J. 
Porna Chandra Patnaik, app at v. Kali- 


ents. 


Second Appeal No, 177 of 1968, D/-31-1- 
1972, from decision of N. P. Mohapatra, 
Sub-Judge, Sambalpur, D/-16-1-1968. 


Index Note:—(A) Evidence Act (1872), 
Ss. 65 (a), 66, 91 — Secondary evidence — 
Original umregistered sale-deed though not 
in possession of plaintiff yet availahle—No 
secondary evidence can be admitted unless 
notice under Section 66 to produce the docu- 
ment is given. 


_ Brief Note:—{A) Reading Ss. 91 and 66 
together it a a that the law imposes an 
absolute prohibition against tendering of 
secondary evidence of the contents of a 
document mentioned in Section 65 (a) and 
thereby also prohibits the proof of an un- 
registered, sale deed by any other mode ex- 
cept by proof of the document itself when 
such document is admitted to be in exist- 
ence. When such document is not in the 
possession of the plaintiff, notice under Sec- 
tion 66 to the pee poe it is manda- 
tory. Judgment based on acceptance of in- 
admissible secondary evidence regarding con- 
tents of an unregistered sale deed is vitiated. 


ATR 1923 PC 50 and AIR 1958 SC 448, 
Rel, on; AIR 1964 Andh Pra 58, Disting. 

(Paras 6, 9, 10° 
Cases Referred Chronological Paras 


ATR 1964 Andh Pra 58 = 1963-2 Andh 
WR 3807, Subbarao v. Venkata Rama 


Rao 
ATR 1958 SC 448 = 1958 Cri L 
1384, Bai Hira Devi v. Offici 
Assignee of Bombay 
AIR 1923 PC 50 = 50 Ind App 77, 
M. Subramanian v. M. L, R. M. 
Lutchman u 
B. Mohapatra and R. K. Mohapatra, for 
Appellant; R. N. Sinha, S. N. Sinha and 
L. K. Dasgupta, for Respondents. 


S. K. RAY, J.— This second appeal 
is by defendant No. 2 from the reversing 
decision of Shri N. P. Mohapatra, Subordi- 
nate Judge, Sambalpur, in Title Appeal 
No. 58/8/12 of 1966-67 decreeing the suit. 


2. The plaintif filed the, suit for 
eviction of defendant-1 from the suit-house 
standing on plot No. 1786/2519, recovery 
of possession and for arrears of rent and 
damages, and alternatively for declaration of 
right, title and interest and recovery of 
possession. This plot measuring six deci- 
mals admittedly stood recorded in the 
names of four tenants. Two of them, name- 
ly, Hari Shankar and Santosh Barkk sold 
it to the plaintiffs by an unregistered sale- 
deed in 1953 for a consideration of Rupees 
200/-. Subsequently to this purchase, the 
plaintiffs constructed a house thereon and 
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were possessing the same. Def=ndant-1 
was inducted as a monthly tenant ir respect 
of the suit-house in September, 19€2, on a 
monthly rent of Rs. 5/-. Defendan- in col- 
lusion with defendant-2 subsequen-ly ‘de- 
faulted in Pema of rent from January, 
1968. Defendant-2 is an ex-gountia, Plain- 
tiffs, therefore, sent notice of suit to defen- 
dant-1, but defendant-1 paid no hed to 
it. Hence the present suit was filed for the 
aforesaid reliefs. 


3 The case of the defendants is - 


that the tenants surrendered this plot to the 
Gountia Mafidar-Lambardar, the late Dasa- 
rathi Patnaik, father of defendant-2 and it 
was then taken over by the Forest Depart- 
ment who canst: a forest-rest-shed 
thereon. The understanding with the Forest 
Department was that whenever the house 
will not be required by them, they would 
return it to the Gountia-Mafidar-Lambardar 
with the constructions, if any, thereon. In 
1980 the Deraghar (rest-shed) con:tructed 
by the Forest Department was abendoned 
as no longer required and in pursuance of 
the agreement he Gountia-Matidar, father 
of defendant-2 was placed in possession of 
the same along with its site. After the death 
of Dasarathi Patnaik, defendant-2 >secame 
the Gountia-Mafidar and also possessed the 
same and defendant-1 was inducted as a 
tenant in respect of the same, Thus defen- 
dant-2 has title, and defendant-1 has posses- 
sion as a tenant under the former. 


4, The trial Court dismissed the 
suit on finding that the plaintiffs haye not 
been able to prove their possession an 
title within 12 years of the suit. The oral 
evidence of title was rejected as the plain- 
tiffs failed to call for the original tmregis- 
tered sale-deed, and as no basis wa: laid 
for leading secondary oral evidence ic proof 
of acquisition of title by purchase. The 

laintiffs plea that they have constructed a 
howe on the suit-plot was not accepted. It 
further held that the plaintiffs possession 
has not been proved, and in dealing w 


this question he discarded Exts. 1 end 2 


_ series. 


5. The lower ape Cour: held 
that though the plaintiffs had failed tc make 
out a case for secondary evidence in respect 
of the alleged sale in their favour, the de- 
fendants having failed to raise any ob ection 
to the leading of such secondary evittence, 
he came to the finding that the sae in 
favour of the plaintiffs had been establish- 
ed. He disbelieved the defence case of 
surrender of the suit-property by the record- 
ed tenants to the Gountia. He also found 
the plaintiffs to be in possession. In reach- 
ing these conclusions, he relied upon Ext. 1, 
the mutation-entry-and Ext. 8 serie: the 
rent-receipts. He discarded the dəfence 
evidence (Ext. C) in support of the factum 
of possession by the Forest Department in 
respect of the suit-property. Lastly, he 
held that even though the title has noi been 
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established, the plaintiffs are entitled to suc- 
ceed on the basis of their possessory title. 


6. A number of points have been 
raised by learned counsel for the appellant. 
The first point is that the learned lower 
eee Court was in error in accepting 

e oral evidence of sale in favour of the 
plaintiffs and basing his finding of plain- 
tiffs title thereon. 


According to Section 91 of the 


dence Act no evidence shall be 
aa of the terms of the unregistered sale- 
eed in favour of the plaintiff except 
the document itself, or secondary evidence 
of its contents in cases in which secondary 
evidence is admissible under other provi- 
sions of the Evidence Act. There is evi- 
dence inthe case that the unregistered 
sale-deed is in existence and was with the 
Patwari at the time of mutation, but no 
steps were taken by the plairtiffs to call for 
e said document. According to Sec. 65 
of the Evidence Act, secondary evidence of 
the contents of this unregistered sale-deed 
could be given when the original is shown 
or appears to be in the possession or power 
of any person out of reach of, or not sub- 
ject to the process of the Court or any per- 
son legally bound to produce it, and when 
such person, after notice mentioned in Sec- 
tion 66 of the Evidence Act, does not pro- 
duce it. Section 66 provides that secondary 
evidence of the contents of the document 
referred to in Section 65, clause (a) shall 
not be given unless the party proposing to 
ee such secondary evidence has previous- 
y given to the party in whose possession or 
power the document is (or to his attorney 
or pleader), such notice to produce it as is 
prescribed by law, and if no notice is pres- 
cribed by law, then such notice as the 
Court considers reasonable under the cir- 
cumstances of the case. proviso is ap- 
ae to this section enumerating a num- 
er of cases in which the required notice 
for production of the document is not re- 
quired to be given. 


There is no controversy that the pre- 
sent case is not one covered by the enu- 
merated classes of cases which are exempt- 
ed from the requirement of notice before 
secondary evidence becomes admissible. The 
present case is one which is covered by 
Section 65 (a) of the Evidence Act, and 
therefore, before secondary evidence can be 
adduced, notice under Section 66 of the 
Evidence Act is mandatory. It is not dis- 
puted that no such notice har been given, 
and accordingly, the oral evidence of the 
contents of the original saledeed should 
have been rejected, On a plain reading of 
Sections 65, 66 and 91 of the Evidence Act 
the aforesaid contention appears to be well 
founded, 


Evi- 
given in 


The Privy Council in the case 
of M. Subramanian v. M. L. R. M. Lutch- 
man, AIR 1923 PC 50, dealing with Sec- 
tion 91 of the Evidence Act has said: 
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“The rule with regard to writings is 
that oral proof cannot be substituted for 
the written evidence of any contract which 
the parties have put into writing. And the 
reason is that the writing is tacitly consider- 
ed by the parties themselves as the only 
repository and the appropriate evidence af 
their agreement.” 

8. The Supreme Court dealing with 
same Section 91 of the Evidence Act in the 
case of Bai Hira Devi v. Official Assignee 
of Bombay, AIR 1958 SC 448, said as fol- 
ows:— 

“Section 91 is based on what is some- 
times, described’ as the ‘best -evidence rule’. 
The best evidence about the contents of 
the document is the document itself and it 
is the production of the document that is 
required by Section 91 in proof of its con- 
tents. In a sense, the rule enunciated by 
Section 91 can be said to be an exclu- 
sive rule inasmuch as it excludes the ad- 
mission of oral evidence for proving the 
contents of the document except in cases 
where secondary evidence is allowed to be 
led under the relevant provisions of the 
Evidence Act.” 


Their Lordships further went on to say that 
Sections 91 and 92 of the Evidence Act are 
supplementary to each other and Section 91. 
would be frustrated without the aid of Sec- 
tion 92 and Section 92 would be inoperat- 
ive without the aid of Section 91, This 
Section 9], applies to all documents, whe- 
ther they are bilateral or unilateral, and 
whether they purport to dispose of rights 
or not. Section 91 lays down the rule of 
universal application and is not confined ‘to 
the executant or executants of the docu- 
ments, while Section 92, on the other hand, 
applies only between the parties to the ins- 
trument or their representatives in interest, 
Then their Lordships further went on - to 
ian what Section 91 prohibits is the 
admission of oral evidence to prove the 
contents of the document. 


9. Learned counsel for the plain- 
tiffs-respondents, to meet the aforesaid for- 
midable point contends that the require- 
ment of additional secondary evidence can 
be waived by a party, and in the instant 
case it has been so waived, because, when 
P. Ws. 1 and 2 gave oral evidence as to 
sale, no objection to its admissibility was 
taken even though P. W. 2 was a party 
to the document of sale. In support of 


this contention reliance has been placed on . 


a decision of the Andhra Pradesh High 
Court in the case of Subbarao v. Venkata 
Rama Rao, AIR 1964 Andh Pra 58. Their 
` Lordships have said in that case: 

“The rule in Section 65 of the Evi- 
dence Act excluding secondary evidence is 
not so rigid as to be enforced even if no 
objection has been taken at the trial by the 

arty against whom the secondary evidence 
fae been offered, When a party has waiv- 
ed proof of circumstances justifying the giv- 
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ing of secondary evidence, and the second- 
ary evidence is allowed he cannot raise the 
objection to its admissibility in appeal.” 
This case is distinguishable, because in that 
case the documents in respect of which 
objection to admissibility was taken, on the 
basis of Section 65 of the Evidence Act, 
been marked in the trial Court without 
any objection, and from the special conduct 
of the party in that case an inference of 
waiver arose: In the present case, how- 
ever, the position is not the same because, 
objection was taken to the admissibility of 
the secondary evidence when P. W, 6 was 
being examined, that is, before close of the 
plaintiff's case. Thereafter, the plaintiffs 
took no step for calling for the original. In 
that view, the theory of waiver does not 
arise. That apart, this Andhra Pradesh case 
does not consider the mandatory language 
of Section 66 of the Evidence Act in this 
connection. Reading Sections 91 and 66 
together, it appears to me that the law im- 
oses an absolute prohibition against ten- 
ering of secon evidence of the con- 
tents of the document referred to in Sec- 
tion 65 (a) of the Evidence Act and there- 
by also prohibits the proof of the terms of 
the unregistered sale-deed of the plaintiffs 
by any other mode except by proof of the 
document itself, as the said document is 
admitted to be in existence. For the afore- 
said reasons, I am of the opinion that the 
first point, taken by the learned counsel for 
the appellant is well founded and must 
succe ' 


10. The result, from the aforesaid 
conclusion, is that the decision of the lower 
appellate Court has been vitiated on ac- 
count of the acceptance of inadmissible 
secondary evidence regarding contents of 
the unregistered sale-deed. 


11. | Learned counsel for the plaintiff- 


respondent urges that in the event the de- 


cision of the lower appellate Court is held 
to be vitiated on account of the inadmissible 
secondary evidence, and the case is remand- 
on that account, then the plaintiffs 
should be given an opportunity to call for 
the original document, and prove the same 
or to lay foundation for the secondary evi- 
dence. I feel inclined to agree with him 
in this regard, because, the trial Court was 
also partly responsible for this mistake. 

I would, therefore set aside the deci- 
sion of the lower appellate Court and send 
the case back to him with direction that 
he shall give an opportunity to the plain- 
tiffs to call for the original document of 
sale or to lay foundation for the secondary 
evidence already received in the case, and 
after such document is called for and prov- 
ed, or the secondary evidence is led, the 
contesting defendants should be given op- 
portunity to adduce rebutting evidence, and 
thereafter he shall dispose of the appeal 
afresh after hearing the parties. It is open 
to the lower appellate Court, while giving 
these opportunities to the plaintiffs and to 
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the defendants, to direct the trial Court to 
take such evidence or to take it himself. 

12. Learned counsel for the appel- 
lant further prays that he may be allowed 
to raise all the other contentions that he 
raised before me, They are the following: 

(i) It is incorrect to say that no case 
was made out to prove Ext. © which is a 
copy of the original letter from the D.F.O. 
to the Deputy Commissioner. 

(ii) The Court has wrongly placed the 
a of proof of possession on the defen- 

ts 


(iii) In accepting Ext. I and acting 
upon it, he has not taken into considera- 
tion the findings of the trial Court in this 
regard and the procedure for making entries 
in the mutation register as prescribed in 
Chapter IIL of the Sambalpur Manual, 
Vol. Il. In absence of any signature or 
thumb-impression of the vendors against the 
entry in Ext. J, this evidence should not 
have been relied upon. B 

(iv) Ext. 3 series are of no value in 
regard to the question of Rasen ie as they 
show payment of rent to the vendors of the 
plaintiffs and not to the Gountia, 

(v) Admission of plaintif-3 in ext, B 
that the house on the suit-land was handed 
over to defendant-2 on behalf of one Sher 
Singh is substantive evidence in the case, 
and is binding nct only agai him, but 


also against his co-plaintiffs. Plaintif-3 has 
not come to the witness box to deny the 
said admission and 

(vi) The plaintiffs claim to possessory 


title cannot be entertained as there is no 
averment in the plaint claiming such title. 

Doubtless he cannot be prevented from 
raising these contentions before the lower 


appellate Court when the case goes back - 


to him on remand. He may also raise any 
further additional point that may occur to 
him at the time. It is needless to say that 
after the original of the unregistered sale- 
deed is produced in Court, defendant No. 2 
may raise such other objections, as to its 
admissibility or evidentiary value, as are per- 
missible under law. 

+ 18. In the result, therefore, for the 
aforesaid reasons, the judgment and decree 
of the lower appellate Court are set aside, 
and the case is sent back to him for dis- 
poe according to law, keeping in mind the 
irections given above. 

Costs will abide the result. 
Case remanded. 


* 
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Index Note:—-{A) Specific Relief Act 
(1963), S. 34— Registration Act (1908), S. 49 
—Orissa Tenancy Act, 1913 (2 of 19193), 
S. 24—Suit for declaration of title and in- 
junction—Plaintiff must prove his tittle—Un- 
registered lease deed not admissible in evi- 
dence to prove title—Right of occupancy; 
cannot be conferred by contract—Under- 
raiyat rights or non-occupancy rights neithes 
heritable nor transferable, 

Brief Note:—(A) In a suit for confirma- 
tion of possession and permanent injunction, 
the plaintiff has to prove his title in order ta 
succeed. 

An unregistered lease deed is not admis- 
sible to prove the terms, duration or nature 
of tenancy, except the nature and character 
of possession of the lessees. Prohibition in 
this behalf contained in Section 49 (a) and 
(c) of the Registration Act is mandatory. 

In view of the admissibility of the un- 
registered lease deed for the limited purpose 
of showing the nature and character of pos- 
session, it is impossible to kold in the in- 
stant case that the predecessors of the plain- 
tiffs had acquired any occupancy right in 
suit property. Further, the right of occu- 
pancy ee a creature of the statute can be 
acquired only under Section 24 of the Orissa 
Tenancy Act and cannot be conferred by the 


landlord by contract or otherwise. (1966) 
82 Cut LT 478 and (1969) 35 Cut LT 552, 
Foll (Para H 


At best the original lessees can be held 
to be non-occupancy tenants but then as the 
non-occupancy right or under-raiyat rights 

eing neither heritable nor transferable ex- 
cept by custom, the plaintiffs cannot be 
ted any relief on that ccunt either, as 
ere is neither any allegation nor proof 
about such custom. AIR 1988 Orissa 72 
and AIR 1967 Orissa 86 and (1961) 3 Ori 
JD 331, Rel. on. (Para 8) 
Cases Referred: | Chronological Paras 
(1969) 35 Cut LT 552 = ILR (1969) 
Cut 716, Collector of Puri v. Budhi- 
nath Samantray W 
AIR 1968 Orissa 72 = 33 Cut LT 
1128 = 1968 Cri Lj 533, Guru- 
-murty v. State 8 
ATR 1967 Orissa 86 '= 83 Cut LT 


725, Biseswar Giri v. Hara Prasad 
__ Behera & 
(1966) 32 Cut LT 478=ILR (1966) 

a 284, Khema Padhan v. Guna ; 


ari oi v. Jagannath 

Mohapatra 3 
B Rath and H. K. Jena, for Appellant; 

R. C. Patnaik, for o tae aii 
_ JUDGMENT:—This appeal is by the 
ERT from the reversing decision dated 
sivas Pidew Pr ro: a Ponal Sub- 
ordinate Judge, ttac assed i T.A; 
No. 68 of 1965, aa 
2. The plaintiff filed the suit for dec- 
Jaration of title to 0,200 decimals of land 
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(Kha schedule), confirmation of possession or 


in the alternative recovery of possession, per- 
manent injunction and for recovery of a- 
ges of Rs. 20. The suit land, measuring 
0.200 is set out in Kha schedule to the plaint. 
Kha schedule is the total extent of land in 
Khata No. 29. Kha schedule is a part of 
Ka schedule. Entire Khata No. 29 was 
Bahel Jand in respect of which defendant 
No. 9, Saraswati Dibya was the recorded 
proprietor. Defendant No. 9 executed and 
registered a lease deed in favour of Ram 
Mallik Bari Mallik (defendant No. 7) and 
Das Mallik {defendant No. 8) in respect of 
the suit Oy ae (Schedule Kha) on 5-6- 
1949 (Exhibit 5), By mutual - arrangement 
amongst the lessees suit properties were 
allotted to the exclusive share of Ram Mal- 
lik. In 1954-55, a Certificate Case No. 455 
of 1954-55 was instituted by the landlord 
for arrears of road cess in respect of the en- 
tire khata (Kha). While that case was pend- 
ing Ram Mallik died and his widow (de- 
fendant No. 4) executed and registered a 


- gale deed in favour of Mala Dei (defendant 


No. and Suria Dei (defendant No. 6) on 
14-2-1955. The registered sale deed is 
Exhibit 4. Defendants Nos. {| and 8 exe- 
cuted a deed of relinquishment in favour of 
the aforesaid purchasers oe Nos. 5 
and 6) on 25-38-1959, which is Exhibit 2. 
Defendants Nos. 5 and 6, subsequently on 
97-4-1959, sold the suit oe to the 
laintiff under a registered sale deed, Exhi- 
Bit 8. ‘Thereafter defendants Nos. 1 to 3 
interfered with the possession of the plain- 
tiff over the suit land by wrongfully cutting 
a tree standing thereon and thereby com- 
pelled the latter to file the present suit, 
3. The contesting defendants deny 
the plaintiffs case of lease granted by de- 
fendant No. 9 to Ram Mallik, defendants 
Nos. 7% and 8 as alleged in the plaint. Their 
case is that defendant No. 1 purchased en- 


- tre Khata No. 29 of 1.50 decimals (Sche- 


x 


~ thereafter the plaintif 


dule Ka) in Court auction when it was put 
to sale in Certificate Case No. 458 of 1954- 
55 for realisation of road cess, on 25-1-1955 
(Exhibit C), and took deliyery of possession 
on 12-7-1956. He then sold 0.70 decimals 
out of plot No. 337. and 0.150 out of plot 
No. 336 to defendant No. 3 by registered 
sale deed dated 25-1-1961, They also de- 
nied the cae aie of cutting of the tree 
standing on the suit land. 

A, The trial Court decreed the suit 
on finding that the lease by defendant No. 9 
was a valid one, that Ram Mallik, the lessee, 
ot possession on the strength of the lease 
decd and he and his successor-in-interest 
were in continuous possession till the pro- 
perties were sold to the plaintiff and that 
so possessed the 
same till the cause of action for the present 
suit arose upon the defendants cutting and 
removing the tree therefrom. 

; The appellate Court reversed the 
decision and dismissed the suit. His - 
ings are: 
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(i) The lease deed (Exhibit 5) being 


an unregistered one is inadmissible in evi- 
dence in proof of creation of tenancy or its 


Ə, ; 
i (ii) Plaintiff and his predecessors-in- 
interest were in possession of 0.150 decimals 
out of 0.200 decimals of the suit land. 
_ _ (ii) The rent receipts (Exhibits 6 
series) are not reliable. 

(iv) Ram Mallik and others, the les- 
sees of defendant No. 9, did not acquire any 
occupancy right in the suit properties and are 
deemed to be as tenants-at-will and so did 
not affect the validity of the auction sale in 
Certificate Case No. 458 of 1954-55 and the 
title and possession acquired by the defend- 
ant No, I: thereunder, 
| (v) The plaintiff did not acquire title 
to the suit land by adverse possession, since 
his possession commenced from 5-6-1959 
and the suit was filed on 6-10-1961. 


_ 6. Before going into the merit of 
this appeal it is necessary to first of all dis- 
pose of an application under Order 6, 
Rule 17, Civil P.C., filed by the plaintif- 
appellant for amendment of the plaint, The 
amendment was for substitution of ‘unregis- 
tered lease deed dated 5-6-1949" in place of 
registered lease deed dated 5-6-1949 in 

ara. 2 of the plaint. This arin has 

een opposed by the respondents Nos. I 
and 2. The reason given for the amend- 
ment is that the original error was due to in- 
advertence and typographical mistake. In 
my opinion it was so, because the plaintiff 
produced the deed of lease which is an un- 
registered one in proof of his case stated in 
para 2 of the plaint. I would, therefore, — 
accept the o s reason for amendment 
and allow the amendment of the plaint as 
sought for, since it does not change the 
nature of the suit. 

7. Coming to merits, the plaintiff 
has to prove his title in order to succeed. 
It is said that the lessees under the unregis- 
tered lease deed, Exhibit 5, acquired occu- 
pancy right in the suit properties and the 
said right was duly transmitted to the plain- 
if by a series of transfers. Alternatively, 
the plaintiff claims title of an occupancy 
raiyat having acquired it by oral lease and 
P of rent. The position is well set- 
ed that an unregistered lease deed is not 
admissible to prove the terms, duration or 
nature of tenancy, except the nature and 
character of pein of the lessees, The 
probibition which is mandatory is contained 
in Section 49 (a) and (c) of the Registration 
Act. This Court has held in the case of 
Khema Padhan v. Guna Sahu reported jin 
82 Cut LT 478 that the term conferring per- 
manent tenancy or specifying the duration 
of the tenancy or that the lessees held the 
property as permanent tenants cannot be 
proved from unregistered lease deed nor 
can the unregistered lease deed be admissi- 
ble to prove that the lessors had agreed to 
certain amount of rent. What is permissible 
to be proved is the nature and character of 


re NR Rt ett 


70 Ori. 


ossession showing the existence of the re- 

fationshi of landlord and tenant and not 
the further fact that the possession was 
under a permanent lease. To the same effect 
is the Division Bench decision of this Court 
in the case of Collector of Puri v. Budhinath 
Samantray reported in 85 Cut LT 552. Be- 
sides the principles enunciated in the first 
case referred to above, their Lordships have 
gone further to say that the creation of a 
tenancy can be proved by oral agreement 
or by acceptance of rent and that the right 
of occupancy being a creature of the sta- 
tute can be acquired only under Section 24 
of the Orissa Tenancy Act and cannot be 
conferred by the landlord by contract or 
otherwise. In view of the admissibility of 
the unregistered lease deed for the limited 
purpose as indicated above it is impossible 
held that Rama Mallik, Bai Mallik and 
Das Mallik acquired any occupancy right in 
the suit property. The lessees at most can 
be held to be non-occupancy tenants. 


8. It is also well established that non- 
ccupancy rights or under-raivat rights are 
neither heritable nor transferable except by 
custom (vide in cases of G, Gurumurty v. 
State reported in (1967) 33 Cut LT 1128 
(1184) = (AIR 1968 Orissa 72); Biseswar 
Giri v. Hara Prasad Behera reported in 
1967 Orissa 86 and Bhikari Bhoi v. Jagan- 
nath Mohapatra reported in (1961) 3 Orissa 
JD 381). The lessees under Exhibit 5 were 
mere non-occupancy tenants and such rights, 
in the absence of custom of which there is 
neither any allegation nor proot, could not 
be alienated in favour of defendants 5 and 6 
under Exhibit 4, registered sale deed dated 
14-2-1955 and Exhibit 2, deed of relinquish- 
ment dated 25-2-1959. Thus defendants 5 
and 6 having had no occupancy right to con- 
vey and there being non-recipients of any 
non-occupancy tenancy right which is non- 
transferable, the plaintiff acquired no in- 
terest from them under Exhibit 3, register- 
ed sale deed dated 27-4-1959, 


9. The learned counsel for the ap- 
pellant wanted to contend that a tenancy 
right was created by acceptance of rent 
under Exhibits 6 series the rent receipts but 
such a contention is not entertainable in view 
of the finding of the lower appellate Court 
that Exhibits 6 series are not reliable. 


10. In the absence of any right, title 
or interest in his favour, the plaintiff is not 
entitled to any such declaration, or to the 
relief of permanent injunction even on the 
basis of his possession, inasmuch’ as the con- 
testing defendants are the real owners of 
the suit property having purchased either 
the estate or the right, title and interest of 
defendant No. 9 in the Certificate case. 


ll. It is next urged by the learned 
counsel for the appellant that the Bahel es- 
tate was abolish-d in 1965 and in conse- 
a thereof the interest of the contesting 

efendants vested in the State and they can- 
not be regarded as real owners so as to re- 
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sist the plaintiffs suit for confirmation of 
possession or permanent injunction, i 
oint had never been raised in the Courts 
elow nor has it been raised in the memo 
of appeal. However, the respondents’ coun- 
sel has produced a Rent Schedule which 
has been granted to respondent No, I in a 
roceeding under Section 7 of the Orissa 
states Abolition Act and has asked to take 
that document as additional evidence. If I 
have to countenance this new point, I must 
admit the rent schedule as a piece of addi- 
tional evidence which indicates that State 
has recognised him as tenant and, as such, 
he has subsisting interest in the suit land. 
In that event the plaintiff must be non- 
suited in regard to his relief of confirmation 
of possession or permanent injunction which 
can be granted only against a rank tres- 
passer, on the sole basis of possession, This 
point, therefore, fai 


12. For the aforesaid reasons, Tam 
of opinion that the appeal must fail and the 
plaintiff must be non-suited. This appeal is 
accordingly dismissed with costs. 


Appeal dismissed. 
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Collector,. Cuttack, ar an v. Maba- 
bir Prasad Santuka and others, Respondents. 


First Appeal Nos. 117 and 124 of 1971, 
D/-14-7-1972, from decision of Tyadi, Sube’ 
Judge, Cuttack, D/-6-5-1971. 


l Index Note:—({A) Land Acquisition Act 
(1894), S, 23 — Similar land — In deter- 
mining compensation the value fetched for 
small plots of land in the vicinity cannot be 
applied to lands covering a very large extent. 

(Para 14) 
Index Note:—{B) Land Acquisition Act -: 
(1894), S. 23 — Market value — In deter- 
mining market value for compensation the 
advantage due to the carrying out of the 
scheme for the purposes for which the pro- 
perty is compulsorily acquired must be 
excluded. (Para 14) 


Brief Note:—{B) The market value on 
the basis of which compensation is payable 
means the price that a willing purchaser 
would pay to a willing seller for a property 
having due regard to its existing condition, 
with all its existing advantages and its poten- 
tial possibilities when laid out in its most 
advantageous manner. (Para 14) 


Index Note::—{C) Land Acquisition Act 
(1894), S. 84 — Interest — Payment of in- 
terest on excess amount is compulsory. 

(Para 16) 

Brief Note:—{C) The payment ot in- 
terest under this section on the excess 
amount is compulsory and interest has to be 
calculated from the date of taking possession 
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of the land by the Collector until the excess 
amount is paid or deposited. (Para 16) 
In F.A. No. 117 of 1971— 

Advocate-General and R. K. Patra, 
Addl. Standing Counsel No. 1, for Appel- 
lant; R, Mishra, D. K. Das, A. C, Mitra and 
K. C. Lenka, for Respondents. 

In F.A. No. 124 of 1971— 

K. C. Lenka, for Appellants; Advocate- 
General and R. K. Patra, Addl, Standing 
Counsel No. 1 and B. Mishra, D. K. Das 
and A. C. Mitra, for Respondents, 


PATRA, J.—Both these appeals arise 
out of the judgment of the Subordinate 
Judge, Cutfack in Land Acquisition Case 

o. 19 of 1970. By declaration dated 28-12- 
1966 published in the Orissa Gazette on 
2-2-1967, 12 acres of land ponn to 
plot No. 117 of mouza Jajbhairaba were 
acquired by Government for the purpose of 
construction of Aviation Research Centre at 
Charbatia. The Land Acquisition Colector 
valued the land at Rs,2,000 per acre and 
has awarded the compensation jointly to 
a, Mahabir Prasad 
Modi, Kamali Debi and Bhati Bai, petitioners 
l to 4 in the Land Acquisition Case, Plot 
No. 177 has a total area of 167 acres, Exhi- 
bit B is the field verification map got pre- 
pared by the Land . Acquisition Collector in 
respect of that plot. Various persons had 
acquired different portions of Plot No. 177. 
Exhibit B shows sub-division of Plot No. 177 
into different parcels and each sub-division 
has been allotted a separate number. There 
is no dispute in this case that the 12acres 
of land acquired in this case cover sub-plot 
Nos. 16, 17, 16A and 17A of plot No. 177. 
So far as sub-plot Nos. 16 and 17, each 
measuring 5 acres are concerned, there is 
dispute regarding title. 

While petitioners 1 and 2 Mahabir Pra- 
sad Santuka and Mahabir Prasad Modi claim 
. title to these two sub-plots and their claim 
thereto is accepted by the Land Acquisition 
Collector, petitioners 5 and 6 Banwarilal 
Bathual and his wife Sabitri Debi respec- 
tively contend that they are the owners of 
these two sub-plots and that the Land Ac- 
quisition Collector was wrong in awarding 
compensation in respect of these ten acres of 
land to petitioners 1 and 2. Both these sets 
of claimants, namely, petitioners 1 to 4 and 
petitioners 5 and 6 also contended that the 
valuation of the land as fixed by the Collec- 
tor is low with the result that petitioners 1] 
to 4 in whose favour the award was passed 
did not accept the same and wanted a refer- 
ence to be made to the Court. Petitioners 5 
and 6 also requested the Collector to make 
a reference under Sections 18 and 30 of the 
Land Acquisition Act (hereinafter referred to 
as the Act). Accordingly, the Collector 
made a reference under Sections 18 and 30 
of the Act for determining the proper 
amount of compensation for the land ac- 
quired and for the apportionment thereof. 
ere is no dispute between the 


parties that Maulana Sayed Mohammed 
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Molliha and three others were the owners 
of plot No. 177 and that one Fezrul Maque 
was their power-of-attorney-holder. The case 
of petitioners 1 to4is that one Syed Bazrul 
Rahim took lease of the disputed 12 acres 
of land, namely, sub-plot Nos. 16, 17, 16A 
and 17A.from the Zamindars in 1944 under 
an unregistered deed of lease Exhibit 4/1 
dated 28-2-1944 from the landlords, and 
after getting these lands demarcated by 
planting stone pillars all round the same, re- 
mained in possession thereof. Their further 
case is that in the year 1965, Bazrul Rahim 
sold these 12 acres of land under three differ- 
ent registered sale deeds to Anadi Lal, 
Mahabir Prasad Modi and Ganapati Debi as 
follows: 
5/1 


Exhibit dated 9-2-1956: In 
favour of Ganapati Debi in respect of 5 
acres of land out of plot No. 177 (boun- 
daries not given) for Rs. 500. 


Exhibit 5/a/1 dated 9-2-1956: In 
favour of Mahadeb Prasad Modi (petitioner 
No. 2) in respect of 5 acres of land out of 
plot EN 177 (boundaries not given) for 


Exhibit 5/b-1 dated 9-2-56: In favour 
of Anadi Lal in respect of 2 acres of land 
out of plot No. 177 (boundaries not given) 
for Rs. 200. 


Ganapati Debi is dead and petitioner 
No. 1 Mahabir Prasad Santuka is ae son. 
In a family partition, between Anadi Lal 
and his two sisters-in-law, Kamali Debi and 
Bhati Bai (petitioners 8 and 4), the two 
acres of land purchased by Anadi Lal under 
Exhibit 5/b-1 had fallen to the share of 
petitioners 3 and 4. This is how the peti- 
toners | to 4 claim the entire compensation 
in respect of the 12 acres of land acquired 
in this case. 


3. Petitioner No. 1, petitioner No. 2 
and petitioners 8 and 4 jointly filed three 
separate applications under Section 18 of 
the Act requesting the Collector to make a 
reference to the Court for determining the 
proper amount of compensation and in each 
of these applications it was claimed that 
the value of the disputed lands on the date 
of acquisition was Rs, 1,500 per gunth, that 
is, Rs. 87,500 per acre, | 

4, The case of petitioner No, 5 
Banwarilal Bathual and his wife petitioner 
No. 6 Sm. Sabitri Debi may now be noticed. 
As already indicated, they claim title only 
to sub-plots 16 and 17 and have no claim 
over sub-plots 16A and 17A. The case of 
Banwaril. , petitioner No. 5, as set out in 
his application under Sections 18 and 30 of 
the Act is as follows: One Durlava Debi ob- 
in the year 1944 
a lease of 5 acres of land now covered by 
sub-plot No. 17 and the landlords through 
their authorised agent executed a lease deed 
in favour of Durlava Debi and furnished 
to her also a sketch map of the land leased 
out to her, Since then, Durlava Debi re- 
mained in possession of the land as an occu 
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pancy raiyat and by a registered sale deed 
Exhibit 5 dated 8-5-1956 sold these 5 acres 
of land to petitioner No. § Banwarilal 
Bathual. 


5. . The case of Sabitri Debi, peti- 
tioner No, 6, as set out in her application 
under Sections 18 and 30 of the Act is 
that one Syed Abdul Matlab obtained from 
the Zamindars a settlement of 5 acres of 
land out of plot No. 177 which now corres- 
ae to sub-plot No. 16 in the year 1944. 
he landlords alsa executed in favour of the 


the authorised agent to the 
. Since the time of settlement, 
Syed Abdul Matlab remained in possession 
of the said 5 acres of land as an occupancy 
tenant and by registered Kabala Exhibit 3 
dated 7-8-1956 sold the same to Sabitri Debi 
for a consideration of Rs.500 and placed 
her in possession thereof. Boundaries of 
the land sold under Exhibits 3 and 5 are 
mentioned in the respective sale deeds and 
ae are as under: In Exhibit 3 dated 7-3- 
1956, boundaries are:—North—plot No. 177; 
south—road; east—road; and west—land of 
Rajkishore Agarwalla. Length from north 
to south is 640 feet and from east to wes 
ig 862 feet. Boundaries as given in Exhi- 
bit 5 dated 8-5-1956 are:—North, south and 
east—plot No. 177; west—rasta and land of 
Sabitri Debi. The land measures east to 
west 862 feet and north to south 640 feet, 

ə lease deeds said to have been executed 
by the Zamindars in favour of Syed Abdul 
Matlab and Durlava Debi had not been 
ss and they are consequently not on re- 
cord, 


6. The claims of both the sets of 
petitioners were considered by the Subordi- 
nate Judge together and he came to the 
conclusion that the lands now acquired be- 
long to petitioners 1 to 4 and that petitioners 
5 and 6 have failed to establish their title 
thereto, On the question of valuation, re- 

ing mainly on Exhibits 12/1 and 9/1 and 

e oral evidence let in by the parties, he 
held that the lands should be valued at 
Rs. 600 Pe gunth, that is, Rs.15,000 per 
acre and determined the value of the ac- 
quired lands at Rs. 1,80,000 and together 
with statutory compensation of 15 per cent, 
awarded to them Rs. 2,07,000 and directed 
-that the petitioners 1 to 4 having already 
been awarded the amount of Rs. 27,600 by 
the Collector, they would be entitled to re- 
ceive the balance amount, 


7. Petitioners 1 to 4 were satisfied 
with the decree passed by the learned Sub- 
ordinate Judge. Being dissatisfied with the 
amount of compensation awarded by the 
trial Court, the Collector, Cuttack, has filed 
First Appeal No. 117 of 1971. Peti- 
tioners 5 and 6 were aggrieved by the find- 
ing of the Court below that sub-plots 16 and 
and 17 of plot No. 17% belong to petitioners 
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T and 2. Claiming their own title thereto, 


they have filed First Appeal No. 124 of 
1971. Both these appeals have been heard 
together and would be governed, . this 
common judgment, 


8. We would first deal with the 
question of apportionment which is the sub- 
ee of dispute in First Appeal 

o, 124 of 1971, As already indicated, out 
of the 12 acres of land, which have been 
acquired, there is no dispute with regard to 
sub-plots 16A and 17-A, the total area of 
which is two acres. The dispute is confined 
only to sub-plots 16 and 17 each of which 
measures -5 acres. Banwarilal Bathual and 
his wife Sabitri Debi who were petitioners 5 
and 6. in the Court below and are appellants 
in F.A. No. 124 of 1971. do not claim to 
have acquired title to these ten acres of 
land directly from the admitted owners 
Maulana Sayed Mohammad Molltha and his 
co-sharers. According to them, Durlava 
Debi and Syed Abdul Matlab obtained 
leases from the owners each in respect of 
five acres of land covered by the present 
sub-plots 17 and 16 respectively and their 
case is that Durlav Debi sold sab plot No. 17 
to penou No. 5 by the sale deed Exhibit 
5 dated 8-5-1956 and that Sabitri Debi pur- 
chased sub-plot No. 16 from Sayed Abdul 

atlab by the sale deed Exhibit 8 dated 
7-3-1956. Exhibit 8 is thus earlier in point 
of time than Exhibit 5. Shcrtly after these 
purchases were made, Banvwarilal Bathual 
and his wife Sabitri Debi made applications 
to the Anchal Adhikari, Cuttack, for muta- 
tion of their names and these applications 
are Exhibits 7 and 8 respectively, 


It is now claimed by the petitioners 5 
and 6 that aing with the applications for 
mutation they also submitted sketch maps 
of the lands purchased by them. These 
sketch maps are Exhibits 7/a and 8/a res- ; 
pectively. As the situation of the lands 
indicated in the sketch maps 7/a and 8/a 
y to some extent with position of sub- 
plot 16 and 17% as indicated in the sketch 
map Exhibit B got prepared Ly the Collector 
at the time of acquisition, it is contended 
on behalf of petitioners 5 and 6 that it must 
be held that what they purchased under 
Exhibits 8 and 5 are the two disputed lands 
sub-plots 16 and 17. The originals of these 
sketch maps have not been produced nor 
have the petitioners 5 and 6 examined the 
person who prepared the sketch maps. There 
is no reliable evidence to show that these 
sketch aa had been filed before the An- 
chal Adhikari along with mutation applica- 
tions Exhibits 7 and 8. Significantly, the 
mutation a punoi Exhibits 7, ad 8 do. ` 
not show t any sketch maps were en- 
closed thereto. We do not also find any en- 
dorsement on these sketch maps to indicate 
that they had been filed before the Anchal 
A e these prairie we are 
not prepared to accept the case of petitioners 
5 and 6 that these sketch maps Exhibits T/a 
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and 8/a were either prepared at the time 
of mutation aaa were made or they 
were filed before the Anchal Adhikari along 
with the mutation eeri an. That apart, 
Exhibit 8/a shows that the land purchased 
by petitioner No. 6 Sabitri Debi under Exhi- 
bit 3 lies on the north and south of a road. 
Jt is admitted by petitioner No. 5 examine 
as P.W. 4 that neither he nor his wife pos- 
sessed any land to the south of the road. 
This statement indicates that the sketch map 
Exhibit 8/a is also not correct, 


ther seen from the ma 
the south of plots 16 and 17% there is a road. 
We got it from P.W. 2 that this road is a 
black-topped one running from Chowdwar 
to Charbatia. This being the position of the 
two disputed sub-plots, the eastern boun 
of sub-plot 16 is sub-plot 17 and the south- 
em boundary of sub-plot 16 is a road, 
whereas the western boundary of sub-plot 17, 
is sub-plot 16 and the southern boun 
of sub-plot 17 is the road. In Exhibit 3, 
dated 7-3-1956 by which Sabitri Debi (peti- 
tioner No. 6) claims to have purchased sub- 
plot 16, the eastern and southern boundaries 
are shown to be roads. 
boundary correctly corresponds to the south- 
em boundary of sub-plot 16, the eastern 
boundary is evidently not correct. Exhibit 5 
under which petitioner No. 5 claims title to 
sub-plot 17 was executed about two months 
after Exhibit 3. In Exhibit 5 also the west- 
ern boundary is shown as Rasta and the 
land of Sabitri Debi, ‘There can thus be no 
doubt that the lands which petitioners 6 
and 5 had purchased under Exhibits 3 and 5 
respectively are separated by a road. : 
Tt is clear from Exhibit B that there is 
- no road in between sub-plots 16 and 17. 
This is one strong circumstance to indicate 
that Exhibits 3 and 5 do not relate to sub- 
blots 16 and 17. Then again, if under Ex- 
hibit 5 Banwarilal, petitioner No. 5, had 
purchased sub-plot 17, its southern boun- 
ary should have been shown as the black- 
topped road running from Chowdwar to 
Charbatia. But Exhibit 5 shows the south- 
em boundary as plot No. 177 and not the 
road. This is another circumstance which 
goes against the claim made by petitioner 
No. 5. These circumstances coupled with 
the fact that neither petitioner No. 5 _ nor 
petitioner No. 6 had filed in Court the lease 
eeds said to have been executed in favour 
of their respective vendors by the admitted 
owners of plot No. 177 go very much 
against the claim made by them. 


10. The oral evidence let in by peti- 
j Z and 6 does not in any way improve 
fie oe ; 1 Anata Charan Routrai 
is an employee under the brother of peti- 
toner No. 5 who, as it seems, has lands in 
Yajbhairebe mouza, He claims to have 
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seen the disputed Jands and says that one 
Anu Behera was looking after the same on 
behalf of petitioners 5 and 6. According to 
him, to the south of the land of Banwarilal 
petitioner No. 5, there is a road and to tha 
’s land there is a small 
Rasta and thereafter his wife’s land. He 
further says that to the east of Banwarilal’s 
land, there is a road leading to Charbatia 
and to the west the lands of other people. 
Admittedly, the boundaries as given by this 
witness do not at all tally either 
with the boundaries of sub-plot 17 or 
the boundaries of sub-plots 16 and 17 
put together. The boundaries of lands 
of Sabitri Debi as mentioned by 
P.W. 1 are equally wrong. P.W. 2, a plea- 
ders clerk, says that he was present when 
aon applications Exhibits 7 and 8 were 
c 


ed before the Anchal Adhikari and that 
along with those mutation applications two 
sketch maps had been filed. We have 


already adverted to this part of the case 

and have shown how petitioners 5 and 6 

have failed to establish that any such 

sketch map had been filed along with muta- 

tion pages Gopal Charan Das, the 
wW 


o is said to have prepared Exhibits 
t/a and &/a and is alive has not been exa- 
mined. In these circumstances, no reliance 


can be placed on the testimony of P.W, 2. 
Anu Behera, P.W. 8 for petitioners 5 and 6 
who claims to have been Jooking after the 
Jands a by petitioners 5 and 6 
under Exhibits 8 and 5 gives the boundaries 
off the lands thus: 

“The land of Banwarilal is bounded on 
the south by road, north—a well in the land 
which also belongs to him. East—rail line 
and west—land of Savitri intervened by a 

ath. The land of Sabitri Devi is bounded 
by south—road, north—vacant land of other, 
east and west—vacant Jands of others.” 


__ The boundaries as given by him do not 
tally with the boundaries as given in Exhi- 


bits 3 and 5, witness also speaks of 
the existence of a path to the 
west of the land urchased 


b 
petitioner No. 5 which, as already indicated, 
is not borne out by the sketch map Exhi- 
bit B. The last witness examined on the 
side of petitioners 5 and 6 is P.W. 4, peti- 
tioner No, 5 himself. He also speaks of the 
existence of a penny in between the land 


urchased by and the land purchased 
y his wife. This statement does not fit in 
with the 


ar of sub-plots 16 and 17 
as indicated in Exhibit B. 

: On a close review of the evi- 
dence both oral and documentary placed 
before us, we find that petitioners 5 and 6 
have failed to establish that the lands pur- 
chased by them under Exhibits 8 and 5 
are the lands shown as sub-plots 16 and 17 
in the sketch map Exhibit B which have 


been acquired by Government. Plot No. 177 


is a very big plot portions of which had 
been purchased by different persons at dif- 
ferent times from the owners. It may be 
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that petitioners 5 and 6 have purchased two 
such portions ‘but judging from the evidence 
* both oral and documentary placed betore 
us, we are not convinced that the petitioners 
5 and 6 have succeeded in establishing that 
they had purchased the sub-plots 16 and 
17 or that they were in ee thereof 
at the time of acquisition by Government. 


12, We will now notice the evi- 
dence on the side of petitioners 1 to 4, 
Their case, as already indicated, is that the 
12 acres of land now acquired comprising 
sub-plots 16, 17, 16A and I7A had been 
taken on lease by one Bazrul Rahim in 1944 
and that Bazrul Rahim, i his turn, had 
out of these 12 acres of land sold 5 acres 
to one Ganapati Debi under Exhibit 5/1, 
5 acres to Mahadeb Prasad Medi under Ex- 
hibit 5/a-1 and 2 acres to Anadi Lal under 


sale deed Exhibit 5/b-1. All these three 
are registered sale deeds. We are not in 
is case concerned with the lands pur- 


chased under Exhibit 5/b-1 in respect of 
which petitioners 5 and 6 do not lay any 
claim. The dispute is confined only to the 
sale deeds Exhibits 5/1 and 5/a-1 both of 
which are dated 9-2-1956 and are earlier in 
point of time to the sale deeds Exhibits 8 
and 5 under which petitioners 5 and 6claim 
title. Petitioners 1 to 4 have put in evi- 
dence the unregistered lease deed, Exhibit 
4/1 dated 23-2-1944 executed in favour of 
Sayed Bazrul Rahim in respect of the 12 
acres of land. The lease deed does not give 
any boundaries of the land leased out nor 
are any boundaries given in the three sale 
deeds which Bazrul Rahim had executed in 
favour of petitioners 1 and 2 and Anadi Lal. 
Petitioners 1 and 2, however, rely on the 
sketch map Exhibit 4/a-1 which purports 
to bear the signature of Sayed Fazrul Haque, 
the authorised agent of the Zamindars who 
had executed the unregistered lease deed in 
favour of Bazrul Rahim. Fazrul Haque pur- 
ports to have signed in the lease deed and 
also in the sketch map Exhibit 4/a-1 on 
23-2-1944., There is no dispute that the 
land which according to the sketch map 
Exhibit 4/a-1 formed the subject-matter of 
the lease in favour of Bazrul Rahim corres- 
ponds to the land now acquired by Govem- 
ment. The only questions for consideration 
are whether the unregistered lease deed Ex- 
hibit 4/1 is genuine and whether at the 
time it was executed, the sketch map Exhi- 
bit 4/a-1 was prepared and handed over to 
the lessee. 


On this point, the most important evi- 
dence is that of Ananta Rath, P.W. 5 for 
petitioners 1 to 4, who was working as Tah- 
sildar and law agent of the Zamindars Mau- 
lana Sayed Mohammed Mollihe and others. 
He has deposed that Fazrul Haque was the 
authorised agent of the Zamindars and he 
executed the lease deed Exhibit 4/1 and at 
that time handed over to the lessee Bazrul 
Rahim the sketch map Exhibit 4/a-1 which 
was prepared by one Kashaba Charan 
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Mohanty. According to him, after Bazrul 
Rahim took lease of the land, he fixed stone 
pillars all round the land and that Jagu 
Mallik and Radhu Mallik were cultivating 
the lands on behalf of Bazrul Rahim and were 
raising horsegram thereon. He says that 
this very land was sold by Bazrul Rahim 
under the sale deeds Exhibits 5/1, 5/a-I 
and 5/b-1. He is the identifying witness in 
all the three sale deeds. Although Fazrul 
Haque and Bazrul Rahim were alive, but 
were not examined—a circumstance which 
goes against the case of petitioners 1 to 4, 
yet nothing has been elicited in the cross- 
examination of Ananta Rath, to throw any 
doubt on the veracity of his testimony. 
P.W. 7, the father of petitioner No. 1, says 
that he was present when his wife Gana- 
ati Debi had purchased 5 acres out of the 
isputed lands and that at that time Bazrul 
Rahim had delivered to her the lease deed 
Ex 4/1 and the sketch map Ex. 4/a-l. 
P.Ws. 1 to 3 who have got lands in Jajbhai- 
raba mouza had seen the disputed lands and 
have given their correct boundaries and de- — 
pose that Bazrul Rahim was in possession 
thereof till he sold the sams in 1956 to 
Ganapati Debi, Mahabir Prasad Modi and 
Anadi Lal. - 


There is nothing in their evidence to 
discredit the testimony given by them. Thus, 
although the evidence let in on behalf ol 
petitioners 1 to 4 regarding their title ta 
the disputed lands suffers fom certain in- 
firmities already discussed, still this evidence 
appears to be of much superior quality than 
the evidence Jet in on behalf of petitioners 
5 and 6. In these circumstances, when the 
learned Subordinate Judge who had the 
advantage of seeing the witnesses himself 
had accepted the evidence of petitioners I 
to 4 in preference to the evidence let in on 
behalf of the petitioners 5 and 6, are not 

repared to say that he is not justified in , 
oing so. 


13, We would accordingly uphold 
the finding of the learned Subordinate Judge 
that petitioners 1 to 4 are the owners of the 
12 acres of land now acquired by Govem- 
ment and find no merit in First Appeal 
No, mi of 1971 which must stand dis- 
missed. 


14, As regards the valuation of the 
lands which forms the subject-matter of dis- 
ute in F.A. No. 117 of 1971, the Collector 
ad valued the lands at Rs.2,000 per acre, 
while the Subordinate Judge had raised it 
to Rs, 15,000 per acre. As already indi- 
cated, both the sets of petitioners were ag- 
e by the valuation made by the Col- 
ector. In the applications under Secs. 18 
and 30 of the Act made by petitioners 5 
and 6 before the Land Acquisition Officer 
requesting him to make a reference to the 
Court, they had stated that the lands should 
have been valued at Rs.10,000 per acre 
(vide pages 96 and 106 of peper-book). In 
the application under Section 18 made by 
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the petitioners 1 to 4 before the Land Ac- 
quisition Officer making for a reference 
(vide pages 98, 100 and 103 of paper-book), 
they stated that the disputed lands should 
have been valued at Rs. 37,500 per acre. 
The learned Subordinate Judge, as already 
stated, fixed the valuation of the lands at 
Rs. 15,000 per acre and the correctness of 
such valuation is now challenged by the 
Collector, the appellant before us in F.A. 
No. 117 of 1971. These very lands had 
‘been purchased in February, 1956 for 
Rs. 1,200 at the rate of Rs.100 per acre. 
Mahani Charan Panda. P,W. 1 for petitioners 
l to 4 had on 7-1-1964 sold ace: Ex. 9, 
A.0,08-8 kadis of lands to one Ramchandra 
Panda for Rs.890 which works out roughly 
to Rs. 11,800 per acre. According to this 
witness, the land sold under Exhibit 9 is 
about 100 yards off from the disputed lands, 


It is well known that in determinin 

compensation, the value fetched for sma 
plots of land cannot be applied to lands co- 
_ |vering a very large extent, because large 
area of land cannot possibly fetch a price at 
the same rate at which small plots are sold. 
We are here concerned with a large area of 
12 acres of land. Therefore, the rate at 
which a small bit of land less than a gunth 
had been sold under Exhibit 9 cannot be the 
roper criterion to judge the value of the 
dispated ands. Clearly, therefore, the rata 
of Rs. 15,000 per acre at which compensa- 
tion has been awarded by the learned Sub- 
ordinate Judge cannot be accepted. The 
rate cannot also be as high as the one at 
which the land under Exhibit 9 has been 
sold. The principles of fixation of compen- 
sation are well settled. The market value 
on the basis of which compensation is pay- 
able under Section 28 of the Act means the 
price that a willing purchaser would pay 
to a willing seller for a property having due 
. regard to its existing condition, with all its 
existing advantages and its potential possi- 
bilities when laid out in its most advanta- 
eous manner, excluding any advantages 
ue to the wie out of the scheme tor 
the purposes for which the property is com- 
pulsorily acquired. 


Considerable reliance is placed by the 
respondents (F. A, 117 of 1971) on Exhibit 
12/1 which is a judgment of the Subordi- 
nate Judge, Cuttack, in a reference under 
Section 18 of the Act in respect of land ac- 

uired for a Tile Factory in mouza Chow- 
ar, In that case, compensation was award- 
ed at Rs. 600 per gunth, which works out 
at Rs. 15,000 per acre. Even assuming that 
the compensation had been correctly fixed 
in that case, it has to be remembered that 
the land acquired there is situated in mouza 
Chowdar, whereas the lands in dispute in 
this case are situated in mouza Jajbhairaba 
and P.W. 8 has admitted that the Tile Fac- 
tory is 1,000 yards of from the disputed 
lands. The petitioners cannot, therefore, 
claim compensation at the rate fixed under 
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Exhibit 12/1. In February, 1968, the 
Government of Orissa in the Industries De- 
partment, in pursuance of their policy of in- 
dustrial development, had undertaken cer- 
tain measures to attract entrepreneurs to 
start industries in certain industrial areas, 
including Jagatpur-Chowdwar areas. For 
this purpose, they offered to make lands 
available at Rs.7,500 per acre. Although 
it was termed as a concessional rate, it was 
open to any person who wished to start an 
industry in that area to make an application 
to Government for allotment of land at the 
rate announced. 


15. Another piece of evidence on 
which reliance is placed on the respondent's 
side is the statement of P.W. 6 Ramavatar 
Modi who had stated that in 1964, he want- 
ed to start a plastic factory on two acres 
of land and approached the father of peti- 
tioner No, I to sell to him two acres out 
of the disputed land at Rs. 600 per gunth. 
The latter, however, denuded Rs. 800 
which P.W. 6 was not prepared to pay and 
the matter rested there. ere is not a 
scrap of paper to support this evidence. If 
P.W. 6 was really sincere about starting a 

lastic factory, further negotiations should 
ave been done with the father of petitioner 
No. 1 or he could have taken steps to pur- 
chase Jands from other owners in that area. 
There is no such evidence that he did so. 
Subsequently, when the Government an- 
nounced their readiness to provide lands at 
Rs. 7,500 per acre, P.W, could have 
availed himself of that opportunity, But he 
does not appear to have done so. We are, 
therefore, not prepared to believe his evi- 
dence that he offered to purchase two acres 


out of the disputed lands at Rs.600 per 
gunth, 
16. On an analysis of the evidence 


on record and taking into consideration the 
fact that the disputed lands had been pur- 
chased in the year 1956 at Rs. 100 per acre, 
the situation of the lands with reference to 
the industries in the vicinity, we feel that 
the value thereof cannot in any event be 
more than Rs.300 per gunth or Rs. 7,500 
per acre, and we determine accordingly. The 
value of 12 acres of would conse- 
quently be Rs. 90,000 to which would be 
added the statutory compensation at fifteen 
per cent amounting to Rs. 13,500. Respon- 
ents 1 to 4 would thus be entitled to the 
total amount of Rs, 1,08,500 from which 
should be deducted, if already received by 
them, the amount of Rs. 27,600 awarded by 
the Collector. Under Section 34 of the 
Act, payment of interest on the excess 
amount is E and interest has to þe 
calculated from the date of taking possession 
of the land by the Colector until the excess 
amount is paid or deposited. Although the 
trial Court has not granted interest still in 
view of the statutory provision referred to 
above, we order payment of interest to res- 
pondents 1 to 4 at the rate of six per cent 
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per annum from the date of taking posses- 
sion till, in the case of the amount awarded 
by the Collector the date of deposit in Court 
thereof, and in the case of the excess amount 
now awarded as compensation till payment 
or deposit in Court thereof. In view of the 
artial success of the parties, there would 
e no order as to costs of this appeal. 
17. In theresult, First Appeal 
No. 117 of 1971 is allowed in part to the 
extent indicated above, but without costs. 
First Appeal No, 124 of 1971 is dismissed 
ARAY Aete, O J— 18. I 
ctg. Ca i . agree. 
Order accordingly; 
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Raghunath Altia, Appellant 
Alta and other, Respondents. 

Second Appeal No. 112 of 1968, D/- 
8-7-1972, from decision of K. M. Misra, 
Sub-J., Aska, D/- 27-1-1968, 

Index Note:— (A) Stamp Act (1899), 
Section 2 (24) — A deed making provision 
for the grantee is a deed of settlement and 
it does not cease to be so merely because 
the grantee agreed to act in particular way 
in consideration of the settlement. It is also 
not necessary for valid settlement that there 
should be any dispute requiring settlement. 


| (Para 8) 
Index Note:— (B) Contract Act (1872), 


S. 16— A person alleging undue influence 
effect and 


pleadings. 


Cases Referred: | Chronological 
AIR 1924 PC 60 = 51 Ind App 101, 


in his 
(1908), 
ara 9) 
Paras 


Raghunath Prasad Sahu v. Sarju 

Prasad Sahu 

AIR 1920 PC 65 = 47 Ind App I, 
Possathurai v. Kannappa Chettiar 9 
R. N. Sinha, for Appellant; D. Mo- 
hanty and S. C. Adhikari, for Respondents. 
JUDGMENT:— This is an appeal by 
the plaintiff whoss suit for partition was de- 
creed partially in the Courts below. The 


properties in respect of which partition was 
sought are 9.32 acres in extent and admit- 
tedly were Somasthanam Paik Inam lands of 
mouza Chedipalli. One Altia was 
Heat deel the holder of the office and after 
e became old, his eldest son Bhaiga Altia 
became the village carpenter and held the 
Inam lands. These lands were resumed b 
Government in the year 1961 and on 24-7~ 
61 a Patta in respect thereof was granted 
to Bhaiga Altia. The following genealogical 
table would explain the relationship be- 
tween the parties in the suit, 
(See genealogical table on next page). 
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On 12-2-1969, Bhaiga executed a re- 
gistered deed of “Nirupana Patro” Ext. D 
whereunder he settled 6.29 acres of land 
out of the disputed lands on his daughter- 
in-law Parvati (Deft. No. 2). Raghu the 
second son of Bhaiga thereafter instituted 
the suit giving rise to this appeal in which 
he contended inter alia that on 1-5-1961, 
Bhaiga and his three other brothers, Purna, 
Laxman and Rama executed a Muchilika in 
favour of Bhadralogs to effect a partition of 
the disputed lands into forr equal shares, 
and accordingly Ded pai was effected, but 
that thereafter defendants 1 and 2 prevailed 
upon Panie and succeeded in getting the 
document dated 12-2-1963 (Ezt. D) execut- 
ed by him in favour of defendant No. 2 in 
respect of the 6.69 acres of land. That do- 
cument was described as a collusive one exe- 
cuted with a view to defraud the other 
branches of the family and is said to con- 
tain ali false recitals therein. The suit was, 
therefore, instituted for a declaration that 
the Nirupana Patro dated 12-2-63 executed 
by Bhaiga in favour of defendant No. 2is 
not valid and binding on the plaintiff, and 
for a partition of the suit properties into 

“5 equal shares or 8 equal shares and 
put the plaintiff in possession of one such 
share.” 

Although the prayer is vague and uncertain 
from the fact that the plaintiff had valued 
the suit at Rs. 1100/- whica is said to be 
the market value of his one-<ifth share there- 
in, it is clear that what the plaintiff prayed 
for was to partition the properties into five 
equal shares and allot to him one such 
share, Such a prayer could be made only 
on the basis that the Sil ae properties 
belong to Bhaiga exclusively and as the 

tter died in 1961 or 1962, the plaintiff 
would be entitled only to a one fifth share 
in the properties left by Bhaiga. 


Oo R Defendants 9 to 12 did not con- - 
test the suit. Defendants 2 to 8 who re- 
present the branches of the three other sons 
of Arta contended that althcugh after Arta, 
his son Bhaiga was appointel as the Sama- 
anam Paik, Bhagia and his three other 
brother were jointly working as Samasthana 
ik and were jointly in possession of the 
Inam lands, that on 1-5-1961 all the four 
brothers executed a Muchilika in favour of 
Bhadralogs to partition the suit properties 
into four equal shares and accordingly a di- 
vision was effected and consequently the dis- 
puted deed of Nirupana Patro which is ex- 
ecuted in respect of a major portion of the 
disputed properties is liable to be set aside, 
and that these defendants would have “no 
objection” if a three-fourth skare in the dig~ 
puted lands is allotted to their share. 


3. The case of the defendants 1 
and 2 is that after the resumption of the 
Inam lands and the grant of a Zeoroyiti 
Patta in respect thereof of Bhaiga, the 
latter became the sole owner of the proper- 
ties and disposing power in res- 
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pect thereof. On 12-2-1963, he executed @ 
deed of settlement Ext. D in respect of 
6.29 acres out of the disputed lands 
in favour of defendant No. 2 with full 
nigh a of its contents and the document 
is a valid one and is not liable to be_ chal- 
ae by the defendants. The alleged Mu- 
chilika dated 1-5-1961 said to have been 
executed by Bhaiga and his brothers in 
favour of Bhadralogs is attacked as a forged 
document and it is contended that the Bha- 
oe never passed an award nor was it 
ever filed in Court. The suit la had. 
never been partitioned as alleged by the 
plaintif and defendants 8 to 8, and Bhaiga 
alone was in possession thereof, 

4. Tt was not disputed before the 
learned Munsif who tried the suit that the 
disputed properties which so long as they 
retained the character of Inam lands were 
not partible, became partible, after the Inam 
was resumed and Patta in respect there- 


of was granted to Bhaiga. He, however, 
held that the Muchilika Ext, A/L which 
Bhaiga and his brothers are alleged to have 


executed in favour of Bhadralogs to parti- 
tion the disputed Big eda amongst them 


ig not genuine and that no such partition 
as is alleged By the plaintiff and defen- 
dants 3 to 8 had ever taken place. Accord- 


ing to him, Bhaiga acquired an exclusive 
title to the disputed properties and he exe- 
cuted the Nirupana Patro Ext. D in favour 
of defendant No. 2 consciously and being 
fully aware of the import thereof and that 
consequently it is valid. In the result, he 
passed a decree for partitioning the balance 
808 acres of land into six equal shares and 
a allotment of one such share to the plain- 


5. Being aggrieved by the decision, 
the plaintif alone filed the appeal. It ap- 
pears to have been again conceded by both 
the parties before the learned Subordinate 
Judge that after resumption and settlement 
of the disputed lands with Bhaiga, the latter 
alone became the absolute owner of the 
properties and it is on that footing that the 
appeal was argued before him. The only 
issue that appears to have been seriously 

ressed before him was regarding the vali- 
ity of the Nirupana Patro Ext. D and after 
a consideration of all aspects bearing on the 
uestion the learned Judge came to the con- 
clusion that it is valid as_a deed of settle- 
ment. In the result, he dismissed the ap- 


others. 


6. Although in the memorandum of 
ge one of the grounds set out was that 
the Courts below went wrong in not beliey- 
ing the plaintiffs case that there was a par- 
tition of the disputed properties amongst the 
four sons of Arta in the year 1961, this 
question was not pressed at the time of 
hearing. At any rate, the learned Munsif 
who has dealt with this issue has given good 
and convincing reasons for coming to the 
conclusion that the Muchilika Ext. A/1 has 
not been proved to be genuine and that no 
partition of the properties had ever been 
effected by the Bhadralogs and that it had 
never been given effect to. The learn 
Subordinate Judge had no occasion to deal 
with this question as it was admitted before 
him by both the parties that after resump- 
tion and settlement of the lands with Bha- 
iga, he must be deemed to he the sole 
owner of the disputed properties and it is 
on that footing that the appeal was argued 
before him, At any rate, having perused 

e evidence myself, I am satisfied - that 
the finding given by the learned Munsif on, 
this aspect of the case is unassailable and 
must stand, 


on 7, The only question then which 
falls for consideration is regarding the vali- 
dity of Ext. D described as “Deed of Settle- 
ment”. The learned Subordinate Judge has 
in his judgment given an English transla- 
tion of the relevant portion of the document 
and to appreciate the contention advanced 
by the parties it is necessary to extract the 


same. 

i y two sons are separate since 1956 
and each is living separately enjoying his 
share of lands. You being the wife of my 
eldest son is my daughter-in-law. We the 
couple being unable to look after ourselves, 
you have nursed us well. In the meantime, 
my health failed and youby spending much 
money in the purchase of medicine have 
restored me to my health. You had also 
financed the pilgrimage that I undertook in 
1960. You have also taken charge of look- 


ing after my landed properties and you 
have been paying me my rajbhag dues. I 
have been immensely pleased with you for 


your above work. I am now 66 years 
of age and have thus become old. If I do 
not make any arrangement for the preser- 
vation of my properties, there may be 
trouble in future atter my death and you 
have thereby to become dependent on 
So for the aforesaid reason and to 
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make arrangement for your maintenance 
which burden is on me and on your hus- 
band and hoping that you would nurse me 
till my death, on this day I execute this 
document in respect of the properties worth 
Rs. 5000/- in your favour and that I give 
delivery of possession today and that you 
and I “ould be maintained out of the 
usufructs of the said property. After my 
death on payment of cist, with all powers 
of alienation you would enjoy the proper- 
ties. To this neither I nor my heirs nor 
anybody else can have any objection and 
even if any objection is raised, no Court 
would accept the same in the face of this 
document. I agree to this. Let it be noted 
that if in future there be any necessity then 
you and I would jointly alienate the pro- 
erty and never the alienation can be made 
y any one of us.” 


8. Mr. Sinha for the appena con- 
tends tbat Ext. D is not a deed of settle- 
ment because by the time it was executed, 
there were no disputes which required to 
be settled and therefore Ext. D must þe 
construed as a deed of gitt which, having 
regard to the fact that the donor has not 
completely divested himself of the owner- 
ship of the popan must be deemed to be 
an invalid document conferring no title on 
the alleged donee, The expression “settle- 
ment” is defined in Section 2 (24) of the 
Stamp Act and means any non-testamentary 
disposition, in writing, of moveable or im- 
moveable property made inter alia for, the 
purpose of distributing property of the set- 
tlor amongst his family or those for whom 
he desires to provide, or for the purpose of 

roviding for soma person dependent on 
im, For a valid settlement, it is not neces- 
sary that there should have been any dis- 
pute requiring settlement. 
to be a valid deed of settlement, the 
object of the instrument should be to 
make provision for the grantee and such a 
document does not cease to bea deed of 
settlement by reason of the mere fact that 
it includes an agreement by the beneficiary 
to act in a particular way in consideration 
of the settlement. J, therefore, see no rea- 
son why Ext. D should not be construed 
what it purports to be, namely a deed of 
settlement. 


9. Mr. Sinha then contends that 
having regard to the factthat Bhaiga was 
very old at the time he executed the docu- 
ment Ext. D-in favour of his daughter-in- 
law defendant No. 2 and the latter was at 
that time looking after him and in view of 
the further fact that the bulk of the disput- 
ed properties had been settled with her to 
the complete exclusion of the other heirs of 
Bhaiga, the Courts below ought to have 
come to the conclusion that undue influence 
had been exercised by defendants 1 and 2 
on Bhaiga to execute the deed of settlement 
and that consequently it is not valid. Sec- 
tion 16 of the Indian Contract’ Act which 
deals with “undue influence” reads thus: 
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For a document . 


A. I. R 
“16. (1) A contract is said to be induc- 


by “undue influence” where the relations 
subsisting between the parties are such that 
one of the parties is in a position to domi- 
nate the will of the other and uses that 
position to obtain an unfair advantage over 
the other. 

(2) In particular and without prejudice 
to the generality of the foregoing principle, 
a person is deemed to be in a position to 
dominate the will of another— 

(a) where he holds a real or apparent 
authority over the other, or where he stan 
in a fiduciary relation to the other; or 

(b) where he makes a contract with a 
person whose mental capacity is temporarily 
or permanently affected by reason of age, 
illness, or mental or bodily distress, 

. (3) Where a person who is in a posi- 
tion to dominate the will of another, enters 
into a contract with him, and the transac- 
tion appears, on the face of it or on the 
evidence adduced, to be unconscionable, the 
burden of proving that such contract was 
not induced by undue influence shall He 
upon the person in a position to dominate 
the will of the other.” 
When a person wants to set aside a deed of 
settlement on the ground that the settlor had 
executed the document under undue in- 
fluence of the ea in whose favour the 
settlement has been made, itis not suf- 
cient to establish that the latter was ina 
osition to dominate the will of the settlor. 
t is only when the transaction appears to 
be unconscionable that by suk-section (8) of 
Section 16 of the Contract Act, the burden 
of proving that the contract was not induc- 
ed by undue influence shall lie upon the 
person who is in a position to dominate, 
In that case he must affirmatively prove 
that no domination was practised. The 
position is clearly explained Dy their Lord- 
ships of the Privy Council in Raghunath 
Prasad Sahu v. Sarju Prasad Sahu, AIR 1924. 
PC 60, in the following words. 


“In the first place, the relations be- 
tween the parties to each other must be 
such that one is in a position to dominate 
the will of the other. ` Once that position is 
substantiated the second stage has been 
reached, namely, the issue whether the con- 
tract has been induced by undue influence. 
Upon the determination of this issue a third 
point emerges, which is that of the onus 
probandi. The burden of proving that the | 
contract was not induced by undue im- 
fluence is to lie upon the person who was 
in a position to dominate the will of the 
other.” - 

It is thus clear that the unccnscionableness 
of the bargain is not the first thing to be 
considered. The first thing to be consider- 
ed is the relations of the parties. Were 
they such as to put one in a position to 
dominate the will’ of the other? It must 
be noted that merely because parties were 
nearly related to each other no presumption 
of undue influence can arise as, pointed out 


1973 


by the Privy Council in Poosathurai v. Kan- 
nappa Chettiar, AIR 1920 PC 65. 


“It is a mistake to treat undue influ- 
ence as having been established by a proof 
of the relations of the parties having been 
such that the one naturally relied upon the 
other for advice, and the other was in a 
position to dominate the will of the first in 
giving it. Up to that point ‘influence’ alone 

been made out. Such influence may 


be used wisely, judiciously and helpfully.. 


But, whether by Law of India or the Law 
of England more than mere influence must 
be proved so as to render influence, in the 
language of the law, ‘undue’.”, 

Before, however, a Court is called upon to 
examine whether undue influence was exer- 
cised or not, it must scrutinise the pleadings 
to find out that such a case has been made 
out and that full particulars of undue in- 
fluence have been given as required under 
Rule 4 of Order 6, C. P. C. A vague or 
general plea can never serve this purpose. 
The party pleading undue influence must 
ee ee be required to plead _ the precise 
nature of the influence exercised, the man- 
ner of use of the influence and the unfair 
advantage obtained by the other. After re- 
ferring to the alleged partition of the year 
1961, said to have been brought about by 
the Bhadralogs, the plaintiff has stated as 
follows, in para. 5 of the plaint. 

“Z. Despite the aforesaid partition de- 
fendant Nos. | and 2 Pe on late Bha- 
iga Altia and created a collusive docu- 
merit dated 12-2-63 styling the same as 
Deed of settlement in favour of defendant 2 
in respect of A. 6.29 cents of the suit lands. 
The said document contained all false reci- 
tals and were created with a view to lay 
fictitious claims on the lands belonging to 
other defendants. It was never acted upon 
and the plaintiff was not a party to the said 
document and had no knowledge of the 
same, XX 
This is all 


XX XX 
the allegations made by the 
laintiff regarding the execution of 


the 


ent Ext, D by Bhaiga. Thus, there 
is ao aecital in the plaint that either defen- 


dant No. 1 or defendant No. 2 or both 
were in a position to dominate the will of 
Bhaiga and much less that they or any of 
them used that position to obtain an air 
advantage over Bhaiga. Even the expres- 
sion “undue influence” has nowhere been 
used in the plaint. Whatever allegation has 
been made in para. 5 of the plaint has been 
denied by the contesting defendants 1 and 
2 in para. 6 of their written statement, Hav- 
ing regard to the averments made in the 
pleadings, there was naturally no issue re- 
garding undue influence. The plaintiff in 
his evidence has also not whispered a word 
about undue influence. What all he stated 
on the point is this: ; 

“My father died one year prior to the 
suit. He died at the age of 72 years, He 
was living with both his sons. With my 
knowledge my father has not given any land 
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to defendant No, 2 before his death. D. 2 
was not nursing my father during his old 
age. Neither D-1 nor D-2 was ever in ex- 
clusive possession of 6 acres of land.” 
Thus, I find that there is neither pleading 
nor evidence regarding undue influence. On 
the other hand, the plaintif in his evidence 
has categorically stated that defendant No. 2 
was not nursing Bhaiga during his old age 
and that all recitals contained in Ext. D 
are false. He only described the document 
implying that 
Bhaiga Altia had consciously executed that 
document and bad put in certain false reci- 
tals to justify his action in giving away 
the bulk of the Inam lands to defendant 
No. 2. It may also be stated that the terms 
of the document Ext. D are such that they 
would not support any plea of undue influ- 
ence, Although it purported to transfer the 
properties covered under Ext. D to deft. 
No. 2, a burden was laid on her to main- 
tain Bhaiga Altia during the rest of his life. 
Bhaiga retained his hold over the properties 
by stipulating in Ext, D that in spite of the 
transfer of title to defendant No. 2, she 
would not be entitled to alienate the proper- 
ties by herself during the lifetime of Bha- 
iga and that if any alienation would be 
found necessary it should be done by both 
of them. In that view of the matter, the 
document also does not appear to me to be 
unconscionable . 


10. In the result, I find no merit 
in this appeal which must therefore be dis- 
missed. The trial Court had ordered parti- 
tion in respect of the 8.03 acres of land be- 
longing to Bhaiga which had not been 
covered by Ext, D. The heirs of Bhaiga 
amongst whom the partition was ordered 
are his two sons, plaintif and defendant 
No. 1, his widow defendant No, 12, his 
daughter defendant No. 9 and his two 
grand sons defendants 10 and 11 by his de- 
ceased daughter Kanchana, Having found 
that these are the six heirs who are entitled 
to the properties of Bhaiga, the trial Court 
ordered that each will be entitled to 1/6th 
share, is is not correct. Kanchan as one 
of the daughters would have been entitled 
to only a one-fifth share and it is her one- 
fifth share which is to be divided amongst 
her two sons, The plaintif was thus en- 
titled to a one-fifth share and not one-sixth 
share as ordered by the trial Court. This 
mistake has not been noticed by the appel- 
late Court and the appellant has also not 
complained about it in this Court. But 
this being an error apparent on the face of 
the record, it is necessary in the interest of 
justice that it should be rectified. The re- 
sult would be that in the partition of the 
8.03 acres of land referred to above, the 
plaintif would be entitled to a one-fifth 
share. Subject to the slight modification in 
the decree as indicated above, the appeal 
is dismissed with costs. 

Appeal dismissed. 
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B. K, PATRA, J. | 
Orissa Electrical Manufacture Ltd, 
Petitioner v. Ashis Bose and another, Op- 
posite Parties. 2 
Civil Revn. No. 184 of 1970, D/- 3- 
7-1972, ‘from order of G.C. Parija, Munsif, 
Ast Court, Cuttack, D/- 441970. 
Index Note:— (A) Civil BP. C. (1908), 
, R. 17 — As a suit filed against part- 
mer of a fi 
the firm’s debt is not liable to be dismissed 
due to non-joinder of the firm an applica- 
tion for amendment of the plaint seeking 
joinder of the firm ifi allowed it cannot be 
said to defeat the right of the defendant 
pariner or to do any injustice to him. . 
(Paras 2 and 8) 
Cases Referred: Chronological Paras 
ATR 1969 SC 126% = (1970) 1 SCR 
22, JaiJai Ram Manohar Lal v, 
National Building Material Supply 
Gurgaon 
ATR 1942 Pat 204 i= 23 Pat LT 588, 
Mt, Jagpati Kuer v. Sukhdeo Prasad 8 
R. N. Sinha, for Petitioner; S, Patnaik, 
for Opposite Parties, 
PATRA, J.:— This application in revi- 
sion is directed against an order of the 
Munsif, First Court, Cuttack rejecting an ap 
plication for amendment of the plaint. e 
suit is one for realisation of the price of 
goods said to have been supplied to the 
j known as s. Electrical Sales & 
Services”, of which the defendants are part- 
ners. The suit was filed on 31-3-1967 and 
the defendants filed written statement on 
81-7-1967 wherein it was contended inter 
alia that the suit is liable to be dismissed 
for non-joinder of necessary party, namely, 
the firm “M/s. Electrical Sales & Service.” 
Despite this objection taken in the written 
statement, no application for amendment of 
the plaint was made by the a and 
in due course the trial of e suit took 
place and evidence was closed on 12-8- 
197 0 and arguments were heard on 24 
11970. Sho after the close of the argu- 
ment, an application was filed by the plain- 
tiff to add the above-named firm as a de- 
fendant in the suit. There is no dispute 
that if the suit had been filed on the date 
the amendment was sought for, it would 
have been barr y limitation. It was 
contended on behalf of the defendants in 
the Court below that the suit without the 
firm being impleaded as a defendant was 
liable to be dismissed and that consequent- 
ly if the amendment sought for is allowed, 
e defendants would be seriously prejudic- 
ed in as much as a rigkt whi as’ accru- 
ed to them by lapse of time would thereby 
be defeated. The learned Munsif accepted 
this contention and dismissed the application 
for amendment. Hence this revision. 
2. An amendment ought to be al- 
Jowed which would satisfy the two condi- 


[P/LP/F924/72/YPP 


in his individual capacity fon - 
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tions, namely, (a) not working injustice to 
the other side, and (b) of being necessary 
for the purpose of determining the real 
question in controversy between the parties. 
An amendment should be refused only 
where the other party cannot be placed in 
the same position as if the pleading had 
been originally correct, but the amendment 
would cause him an injury which could 
not þe compensated in costs, Where the 
pa seeks to amend by setting up a 

esh claim in respect of a cause of action 
which since the institution of the suit had 
become barred by limitation, the amend- 
ment must be refused, because, to allow it 
would be to cause the deferdant an injury 
which could not be compensated in costs 
by depriving him of a good defence to the 
claim. The test, therefore, is whether the 
amendment can be allowed without injustice 
to the other side. 


3. Before the Civil Procedure Code 
of 1908 a partnership firm as a legal entity 
was not recognised in muffasil Courts of 
India. The Civil Procedure Code, 1908 by 
Order 80, no doubt allows the plaintiff to 
sue the members of a firm not in their in- 
dividual capacity but as a firm. Thereby 
it merely provides a new procedure but it 
does not affect the law on the subject nor 
does it take away any existing right of suit. 


Since the partners in a firm in country 
are jointly and _ severally Jable _ for 
the debts of the firm, they can be sued in- 


dividually even without naming the firm as 
one of the defendants; It is, therefore, no! 
correct to say that the suit as originally 

ed was liable to be dismissed Te to 
non-joinder of the firm as a defendant, and 
that consequently the defendant has secur- 
ed a right which would be defeated if the 
proposed amendment is allowed. See AIR 
1942 Pat 204, Mt. Jagpati Kuer v. Sukhdeo 
Prasad. Jai Jai Ram Manohar Lal v. National 
Building Material Supply, Gurgaon, AIR 1969 
SC 1267,is a still stronger csse. In that case, 
the plaintiff, M, who was the manager of a 
joint family, and was carrying on its busi- 
ness under a business name, brought a suit 
in that business name, and, when objection. 
was taken by the defendant that the firm 
being an unregistered firm was incompetent 
to sue, applied for the amendment of the 
plaint stating that he himself had intended 
to file and had in fact filed the action on 
behalf of the family in the business name. 
Tt was held that the description of the plain- 
tiff by a firm name in a case where the 
Civil Procedure Code did not permit a suit 
to be brought in a firm name should pro- 
atl be considered as a case of description 
of the individual partners cf the business 
and as such a misdescription, which in law 
can be corrected. In that view of the 
ane the amendment prayed for was al- 
owed. . 


_ > Tt is trus that the amendment, 
in this case, has been applied for at a very 


J 
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late stage of the proceeding, although ob- (1) Banitiya Middle English School 
jection was taken in the written statement through its Secretary Haribandhu Mahalla; 


itself that the firm was a necessary party. 
This would, however, not entail dismissal 
of the amendment application, although for 
the negligence of the plaintiff he may be 
saddled with costs. 


5. I would accordingly allow this 
application, set aside the order of the learn- 
ed Munsif and direct that the amendment 
sought for be allowed on condition that the 
a pays Rs. 50/- as costs to the defen- 

ants within a week after receipt of the re- 
cords in the Court below. The records be 
sent back to the Court below immediately. 


Revision allowed, 
anaiena a rams 
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Rajkishore Panda and another, Appel 
lants v. Haribandhu Mahala and others, Res- 
pondents. 

_ Misc. Appeal No. 50 of 1969, D/- 2T- 
6-1972, from decision of J. N, Patnaik, Dist, 
J., Balasore, D/- 30-1-1969. 


Index Note:— (A) Succession Act (1925), 
S, 263 — Revocation off grant of probate. 


Brief Note:— The grant of a probate 
though no executor was appointed under, 
the will is a material defect for which a 
revocation of the grant can be clai 

(Para 8) 


Cases Referred: Chronological Paras 
AIR 1972 Orissa 178 = 1971 (2) Cut 
WR 704, eee pai Agarwalla v. 


Kusum Kumari Sar 

(1909) 10 Cal LJ 263 = 8 Ind Cas 
178, Brindaban Chandra Saha v. 
Sureshwar Shaha Parmanick "E 


R. Ch. Mohanty, for Appellants; Ranjit 
‘Mohanty and N. Patra, for Respondents. 

JUDGMENT:—— The appellants ‘applied 
for revocation of grant of probate at the 
instance of the respondents in Original Suit 
No. l1 of 1968, by the learned District 
Judge Balasore, on 22-8-1968. That appli- 
cation made on 9-12-68 ` was registered as 
Miscellaneous Case No. 82 of 68 and 
though made under Order 9, Rule 18 of 
the Code of Civil Procedure, was treated as 
one under Section 263 of the Indian Succes- 
sion Act. As the learned District Judge de- 
clined to revoke the probate, the appellants 
have come up in appeal to this Court. 


2. One Jujhesti Panda was alleged 
to have execute an unregistered 
dated 17-8-1967 and died on 2-11-1967. 
The testator had 6.69 acres of land. In 
terms of the testamentary disposition, the 
following three institutions were to bene- 
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(2) Sri Ghateswar Mahadev through 
Marfatdar Gadadhar Dixit; and 
(3) Sri Ganes Jew Thakur of Banitiya 
throu i Les E 
a ar Panigrahi, 
) Mahendra Panda, 
c) Gadadhar Dixit. 


On 22-12-1967, an application under Sec- 
tion 276 of the Indian Succession Act for 
probate of the aforesaid will was filed by 
Haribandhu Mahalla and Gadadhar Dixit 
impleading Sri Ganesh Jew Thakur through 
the two marfatdars as opposite parties, In 
due course the opposite parties were set ex 
parte and on 22-8-1968, probate was grant- 
ed. As already indicated, after enquiry on 
the petition for revocation, the learned Dis- 
trict Judge rejected the petition on 30th 
of January, 1969. The present appeal 


challenges that order, 


3. One of the points of dispute was 
the absence of any relationship of the pre- 
sent. appellants with the testator and conse- 
quently absence of any cause of action on 

e probate being anren by the will. An 
application for additional evidence was 
made in this Court at the instance of the 
respondents, The additional evidence con- 
sisted of a petition made by the present 
appellants for grent of a certificate 
of succession in respect of the estate 
of the testator wherein their re- 
Jationship with the testator was different- 
ly indicated than what is asserted in the 
present case. The two genealogies — one 
appended to the petition for revocation 
and the other to the petition for certi- 
ficate of succession—materially differ. 
a additional evidence has been admit- 

4, Mr. B. C. Mohanty for the ap- 
pellants contends that the grant of pro- 
bate in this case was contrary to law 
and the learned District Judge should 
have come to hold that it was a fit case 
where probate should have been revoked. 
He further contends that the .appellants 
are certainly related to the testator and 
as such are entitled to lay claim for re- 
vocation. It is true, there has been some 
discrepancy in the genealogy given on the 
two occasions but the explantion offered 
as to how the mistake arose is acceptable 
and as such no adverse inference can be 
drawn against the appellants so as to 
throw out their petition for revocation. 


5. The will in question did not ap- 
point an executor. Section 222 of the 
Indian Succession Act provides :— 

*(1) Probate shall be granted only 
fo an executor appointed by the will. 

(2) The appointment may be ex- 
pressed or by necessary implication.” 
The will does not really provide for an 
executor. It is difficult even to hold by 
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any implication that it contemplated any 
of the parties named therein to work as 
executor. In fact Mr. Ranjit Mohanty 
has not contended during argument of 
the appeal that there has been compli- 
ance of Section 222. On the other hand, 
his stand has been that what has really 
been granted is letters of administration 
and not probate. 


I am not in a position to accept the 
contention of Mr. Ranjit Mohanty. The 
Indian Succession Act makes separate 
provisions for letters of Administration 
and Probate. Many provisions are com- 
mon or even similar, but the statute 
maintains clear distinction between the 
two and in respect of many features the 
provisions are different. There is no 
scope to equate cne with the other. The 
learned trial Judge while granting pro- 
bate has complied with Section 289 of 
the Act which provides :-— 


“When it appears to the District 
Judge or Distric; Delegate that probate 
of a will should be granted, he shall 
grant the same under the seal of his 
Court in the form set forth in Sch. VI.” 
Letters of Administration are to be sranta 
ed in the form under Schedule VII. In 
the present case, probate has really been 
granted under Schedule VI. I would ac- 
cordingly accept the contention of Mr. 
R. ©. Mohanty and hold that though there 
was no executor appointed in the will 
the learned District Judge has granted 
probate of the same in contravention of 
Section 222 of the Act. 


6. . The appellants have contended 
that they being relations of the testator 
were entitled to. notice of the probate 
proceeding and citation should have been 
issued calling up2n them to come and 
see the proceedings before grant of pro- 
bate. It is the stand of the learned coun- 
sel for the appellants that an attempt has 
been made to kesp them out from the 
area of contest by excluding them from 
citation. It is also alleged that the cita- 
tion has not been affixed’in the office of 
the Collector of the district as required 
under Section 283 (2) of the Act. The 
order-sheet of the probate proceeding 
shows that until 5-3-1968, notice had 
not been affixed on the  Collector’s 
notice board and the respondents were 
called upon to furnish the requisites for 
such notice, No other order thereafter 
deals with this matter. There is no indi- 
cation, therefore that the citation had 
been published in the office of the Col- 
lector of the district. The entire record 
has no material to justify the conclusion 
that there had been compliance with the 
reat of Section 283 (2) of the 

ct. 


7. Section 284 of the Indian Suc- 
cession Act provides for lodging caveat 
against grant of probate and Courts have 


Raikishore v, Haribandhu (R. N. Misra J.) 


A.L RB. 


taken the view that the bare possibility 
of an interest is sufficient to entitle a . 
party to oppose a testamentary instru- 
ment. (See Brindaban Chandra Saha v. 
Sureswar Shaha Paramanick, (1909) 10 
Cal LJ 263). In trying to find out under 
what occasion a caveatable interest can 
be said to exist, in the case of Shanti 
Devi Agarwala v. Kusum Kumari Sarkar, 
1971 (2) Cut WR 704 = (AIR 1972 Orissa 
178) I accepted Mr. Ranjit Mohanty’s 
contention and upheld the view expres- 
sed by Sir Ashutosh Mookeriee, J. in the. 
Calcutta case referred to above. 


It is true. the appellants have given 
two different genealogies and as such 
doubt is thrown on their fides in the 
matter of relationship with the testator. 
But an explanation has been offered by 
them and it is very difficult at this stage 
to throw away the same as frivolous or 
baseless. The earlier application was one 
for certificate of succession.’ In regard 
to immovable properties such an appli- 
cation was not at all maintainable and 
as such it was rejected. I- is the case 
of the appellants thet they had not minu- 
tely examined the genealogy given on 
that occasion and had signed the appli- 
cation. I am not in a position to discard 
the explanation as wholly unacceptable. 
The relationship as alleged certainly con- 
ae a caveatable interest in the appel- 

S. 


8. Section 263 of the Act provides 
for revocation of grant of probate for 
any just eause. As explanation has been 
appended indicating the circumstances 
where a just cause can be said to exist 
and the first one is when it is found that 
the proceeding to obtain the grant was 
defective in substance. The defect point- 
ed out in this case was that though there 
was no executor appointed under the 
will, yet the application at the instance 
of the respondents was entertained and 
probate of will was granted. brings the 
matter within the purview of the first 
clause in the explanation. In my view 
the application was defective; so was the 
grant. Thus the proceeding to obtain 
the grant must be found to be defective 
in substance as the mandatory provision 
of the statute was overlooked. The res- 
pondent’s application was incompetent 
and the learned Judge had no jurisdic- 
tion to grant probate of the will. I am 
not in a position to uphold the conten- 
tion of Mr. Rantit Mohanty that the 
grant of probate may be ccnsidered as 
one of grant of Letters of Administra-| 
tion. 

9, It is true that there is no sub- 
stantial evidence regarding the will being 
forged, though in the petition for revoca- 
tion such an allegation has been made. 
In view of a substantial defect, as indi- 
cated by me. in the proceedings. it is 
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not necessary to examine that contention 


any further. 


10. Mr. Ranjit Mohanty contend- 
ed that the application was made under 
Order 9, Rule 13 of the Code of Civil 
Procedure and the learned trial Judge 
was not justified in treating the same 
as one under Section 263 of the Indian 
Suecession Act. I do not think such a 
contention can prevail. It has been often 
said that merely because a petition has 
been labelled to be under a particular 
provision of the law. Court’s power to 
treat the same under the appropriate 
provision of law is not taken away or 
abridged. The learned trial Judge right- 
ly accepted the petition to be one under 
Section 263 of the Act. 


11. In grant of probate of a will, 
the Court has a special duty and keep- 
ing that aspect in view, strict provisions 
have been made in the Succession Act. 
On a consideration of the materials in 
this case, I am satisfied that the grant 
of probate was defective and as such an 
order should have been made by the 
learned District Judge under Section 263 
of the Act to revoke the probate. I 
would accordingly allow the appeal, set 
aside the order of the learned trial Judge 
and direct that the grant of probate 
made on 22-8-1968, under Section 289 of 
the Indian Succession Act stands revoked. 
The probate proceeding in Original Suit 
No, 1 of 1968. in the Court of the Dis- 
trict Judge at Balasore shall be re-heard 
in accordance with law. I have not 
finally decided as-to whether the appel- 
lants have a caveatable interest and it 
shall be open to the respondents to raise 
dispute on that score before the trial 
Judge. The appellants shall be free to 
dispute the application for grant of pro- 
bate on all grounds open to them, in 
law. I would direct both parties to bear 
their own costs upto this stage. Fur- 
ther costs shall abide the result. 


Appeal allowed. 


AIR 1973 ORISSA 83 (V 60 C 31) 
G. K. MISRA. C. J. 
Malli Dei and another Petitioners 
vy. Kanchan Prava Dei, Opposite Party. 
Civil Revn. No. 264 of 1971, DA- 
27-6-1972, against order of B, K. Misra, 
Addl. Dist, J.. Cuttack, D/- 30-6-1971. 


Index Note:— (A) Insurance Act 
(1938). S. 39 (6) — On the death of an 
insured a nominee is only entitled to re- 
ceive the insurance amount but he does 
not thereby acquire title to the amount 
to the exclusion of all other heirs of the 
insured. (Para 2) 


JP/LP/F922/72/YPP 


Malli Dei v, Kanchan Prava Dei (Misra C. J.) - 


[Prs. 1-2] Ori. 83 
Index Note :— (B) Civil P. C. (1908), 
0. 39, R. 1 — No injunction restraining 


a nominee from withdrawing the amount, 
payable under the insurance policy, after 
the death of the insured can be granted 
as it would stultify the provisions of 
S. 39 of the Insurance Act (1938) — (X- 
Ref :— Insurance Act (1938). S. 39), 
(Para 4) 
Cases Referred : Chronological Paras 


AIR 1972 All 167 = 1971 All LJ 
1359 (FB), Raja Ram v. Mata 
Prasad 9 


B. Mohapatra and N., C. Patnaik, for 
Petitioners. 


ORDER :— The material facts may 
be stated in short. One Sarada Cha- 
ran Pradhan was serving as an as- 
sistant in the planning and Coordi- 
nation Department (planning branch) in 
the Orissa Secretariat. He died on 13-3- 
1968 leaving behind his mother (plain- 
tiff 1). a son (plaintiff 2), his widow (de- 
fendant 1) and two other minor sons who 
are not parties to the suit. After death 
of Sarada. the petitioners filed T. S, No. 
139/70 in the Court of the Subordinate 
Judge, Cuttack. for declaration of title 
to a sum of Rs. Five thousand secured by 
the insurance policy on the life of the 
deceased. The petitioners filed an ap- 
plication for issue of an ad interim 
injunction against the defendant to res- 
train her from withdrawing the amount 
payable under policy No. 10755464 on the 
life of the deceased. 

The learned Subordinate Judge dis- 
missed this application and his order was 
confirmed by the learned Additional Dis- 
trict Judge by his order dated 30th June, 
1971. whereby he, directed that the suit 
should be heard within a month. It is 
against this confirming order of the Ad- 
ditional District Judge that this Civil 
Revision has been filed, 


2. Mr. Mohapatra, for the peti- 
tioners, places reliance on Section 39(6) 
of the Insurance Act, 1938 (hereinafter 
to be referred to as ‘the Act’), in sup- 
port of his contention that a nominee 
does not acquire an interest in the policy. 
In other words. a nomination merely 
confers a right on the nominee to receive 
the amount under the policy efter death 
of the insured. He is merely a trustee 
on behalf of all the heirs including him- 
self In my opinion the contention is 
unassailable. and is fully supported by a 
Full Bench decision of the Allahabad 
High Court, reported in AIR 1972 All 
167, (Raja Ram v, Mata Prasad), where- 
in, the previous law was reviewed. 

Section 39 (6) of the Act runs thus: 

*(6) Where the nominee or, if there 
are more nominees than one. a nominee 
or nominees survive the person whose 
life is insured. the amount secured by 
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the policy shall be payable to such surs 
vivor or survivors.” , 

The emphasis is on the expression “pay~ 
able’. Under a nomination the amount 
is payable to the nominee. The section 
does not say that the nominee acquires 
title to the amount to the exclusion of 
all other heirs. 


3. Under Section 8 of the Hindu 
| Succession Act. 1956. the mother, widow 
and song of the deceased are simultaneous 
heirs in class I. The plaintiffs, the de- 
fendant and the :wo minor sons who ara 
not parties to the suit are. therefore, en 
titled to the amount payable under the 
policy. The plaintiffs shall be entitled 
to 2/5ths share thereof. 


å. The other question for consi 
deration is whether the prayer for in~ 
terim injunction should be allowed. In 
my view the Courts below were right in 
refusing the prayer for injunction, which 
was against the nominee of the insured, 
and was to stultify the provisions of 
Section 39 of the Act. inasmuch as under 
the nomination the amount was payable 
to the nominee, No injunction should 
ordinarily be granted by a Court where 
it defeats any statutory provision. The 
prayer for injunction was. therefore. miss 
conceived and was rightly disallowed. 


5. The next question for consi 
deration is how to safeguard the interest 
of the plaintiffs in their 2/5ths share in 
the amount payable under the policy, 
The best course would have been for the 
plaintiffs to make a prayer before the 
trial Court to call upon the defendant 
to give an undertaking to pay 2/5ths of 
the amount payable if the suit is decreed, 
It is not necessary to further the litiga- 
tion on this account. I. therefore, direct 
the trial Court to call upon the defend- 
ant to furnish security to its satisfaction 
to the tune of 2/Sths of the amount pays 
able under the policy, 


6. The learned trial Court is 
_ directed to dispose of the suit within 
three months from today with mtima- 
tion to this Court, 


T: In the resulf, the Civil Revi- 
sion. is dismissed, subject to the direc- 
tion that the defendant would be called 
upon to furnish security to the satisfac- 
tion of the trial Court as indicated above, 
after which she would be allowed to re- 
ceive the amount. There would be no 
order as to costs, ; 
Order accordingly. 


A. IL Re 
AIR 1973 ORISSA 84 (V 60 C 32) 

R. N. MISRA, J, 
Rabiram Bhoi, Petitioner wv. Harish 
Chandra Joshi, Opposite Party. 


Civil Revn, No. 148 of 1971, D/- 27- 
6-1972, from decision of S. Naik, Dist f. 
Bolangir, D/- 5-2-1971. 

Index Note:— (A) Contract Act (1872), 
Section 73 -— In absence of any express sti- 
pulation regarding interest in the pronote in- 
terest cannot be demanded unless any 
special basis for elaiming it is ee 

ara 


S. C. Mohapatra and U. S. Misra, for 
Petitioner. 


ORDER :— The defendant in. a 
money suit is the petitioner. The plain= 
tiff-opposite party has not entered appear- 
ance in spite of notice. 


2. Paddy and money in cash had 
been borrowed under Ext. 1 dated 381-7- . 
1965. Some payment was made under 
Ext. A dated 17-4-1966. As the defendant 
omitted to pay the balance in spite of de- 
mand, the suit was instituted. 


3. The defence raised in the suit 
was that paddy to the exten: indicated in 
Ext. 1, the promissory note had not been 
taken and there had been a full payment of 
the paddy that was actually taken. The 
plaintiff was a money-lender in usual course 
of business and having not obtained regis- 
tration, the suit was not maintainable under 
Section 8 of the Orissa Money-lenders Act, 


A, The learned appellate judge has 
found that the plaintiff is not a money-len- 
der. He has also found the promissory note 
to be genuine and has given a decree in 
favour of the plaintiff, having made slight 
alteration in the matter of the rate of in- 
terest. $ 


5. Mr. Mohapatra for the defen- 
dant-petitioner raises two short contentions. 
He contends that under the romissory 
note, there is a clear stipulation that as and 
when the creditor demands repayment of 
the paddy and cash loan, the same would 
be returned as such without any addition of 
interest. The Courts below have not re- 
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payable. 
in the promissory note, the plaintif is en- 
titled to recovery of the principal only. In 
view of a term in the promissory note ex- 
cluding payability of interest, interest cannot 
be demanded unless any special basis for 
claiming interest is proved. This contention 
of Mr. Mohapatra is bound to succeed. I 
would pear al hold that the plaintiff 
was not entitled to claim and obtain a de- 
cree for interest. 
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6. His next contention is that the 
repayment which has been found to be 
under Ext. A is towards interest and princi- 
pal. Since interest is not found payable under 
the loan, the entire repayment in Ext, A. 
must be taken to be towards the principal. 
In. view of my -finding about payability of 
interest, this contention of Mr. Mohapatra 
is also to succeed. The repayment under 
Ext. A must be taken into account to- 
wards the liability under Ext. las such 
without interest being taken into account. 


T. Mr. Mohapatra’s next contention 


that the finding regarding non-liability for 
registration under the Orissa Money-Len- 
ders Act cannot be sustained. I must con- 


fess that it is a finding within the domain 
of the lower appellate Court and in an ap- 
plication under Sec, 115 of the Code of 
Civil Procedure, I am not entitled to re- 
appreciate the evidence and reach a differ- 
ent conclusion. ‘Therefore, such a conten- 
tion is not open to be entertained in revi- 
sion application. The revision succeeds in 
part. The plaintiffs suit is decreed to the 
extent indicated above with proportionate 
cost. The learned trial judge is called upon 
to modify his decree accordingly. There 
would be no costs in the revision, 


Order accordingly. 





AIR 1973 ORISSA 85 (V 60 C 33) 
B. K. PATRA, J. 

Budhia Mandal and others. Appęl- 
fants v. Raghu Mandal and. others, Res- 
pondents. 

First Appeal No. 101 of 1965, D/- 
15-2-1972. from decision of G, Panda 
Addl. Sub. J., Berhampur, D/- 29-6-1965. 

Index Note:— (A) Hindu Law — 
Joint family property — Acquisitions 
in the names of male and female mem- 
bers of joint family — Scope of presump- 
tion — Burden of proof — (X-Ref:— 
Evidence Act (1872), Ss. 101-104). 


Brief Note:— (A) In a suit for par- 
tition where the joint family consisted 
of male and female: members and the 
controversy centred round the ques- 
tion whether the properties were join? 
family properties or self acquired and 
it was established that the joint family 
had sufficient properties from the income 
of which other properties. could have 
been acquired, 


Held that. If any member of the 
family claims any portion of the pro- 
merties as his separate property. the 
burden would lie upon him to show that 
it was acquired by him in circumstances 
which would constitute it his separate 
property. There is however an essential 
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distinction as fo the scope of the pre- 
sumption in the case of the acquisitions 
in the names of male members of a 
joint family and female members of a 
joint family. Im the case of male mem-+ 
bers of a joint family. there is a pre- 
sumption that if the joint family had 
sufficient ancestral nucleus, the proper- 
ties standing or acquired in the names of 
individual members are joint family 
properties unless the presumption is 
rebutted by showing that the pro- 
perties are the separate properties 
of the particular member or mem- 
bers in whose names the properties stand 
or ‘were acquired. There is no such 
presumption in the case of properties 
standing in the names of female mem- 
bers. In the latter case. it is for the 
party who claims properties as joint 
family properties to establish the same 
by adducing necessary evidence. If such 
party adduces no evidence or the evi- 
dence adduced by him is not satisfactory; 
the female member in whose name the 
property stands must be held to be the 
owner of the property in question, 
(Pana 12) 
- Index Note:-— (B) Hindu Law — 
Joint family property — Alienations by 
the Karta or manager without legal neces- 
sity — Joint family is not bound by the 
transaction, 


Brief Note:— (B) Where the defend- 
ant No, 1 who was the manager of the 
joint family executed a_sale-deed and 
a gift deed in favour of his daughter and 
no legal necessity was shown, the Jands 
covered by those deeds continue to be 
joint family property available for par- 
tition, (Para 13) 


Similarly, where the manager sold 
some joint family property to a stranger 
who resold it to the daughter of the 
manager and no legal necessity for the 
alienation was shown, the joint family 
was not bound by the transaction. 

(Para 13) 


Index Note:-— (C) Hindu Law — 


Partition — Right of coparcener to re- 
quire manager to account — Excluded 
coparcener — Rights of — (X-Ref :— 


Civil P. C. (1908), O. 20, R. 12), 


Brief Note:-— (C) Law is now well 
settled that in a suit for partition filed 
by a member of a Hindu Mitakshara 
joint family. the coparcener seeking for 
partition igs not entitled to require the 
manager to account for his past dealings 
with the property. One of the excep- 
tions to the general rule is when the 
copareener suing for partition is entire- 
ly excluded from the enjoyment of the 
joint family property. Thus, where each 
of the three brothers had been separa- 
tely cultivating different portions of the 
lands which roughly correspond to his 
legitimate share, the question of order- 
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ing an account in respect of such pro~ 
perties would not arise. 
f (Paras 15 and 16) 
The position however is different 
where: some lands were claimed by some 
coparceners as their self acquisitions, but 
which are found to be joint family pro- 
perties. In respect of such land. the 
coparcener is bound to render azcount, 


Budhia v. Raghu (B. K. Patra JY 


A-I. R- 


B. K. Pal, for Appellants; L. K. Das- 
gupta and G. G. Das, for Respondents. 


JUDGMENT:— This is an appeal by 
defendants 1. 3 and 4 and arises out of 
a suit filed by the plaintiff (Respondent 
No. 1) for partition of the plaint A & B 
Schedule properties into three _equal 
shares and for recovery cf possession of 
one such share together with mesne 
profits from 1956. The following genea- — 








(Paras 16.17) jogical table will show the relationship 
{Contd. on Column 2) between the parties,’ l . 
saint MANDAL 
B bhta Mongul Ragh H la Pini 
u ongulu aghu a 
4 1) =Jhata (D-6) Pig, 1) can ae (not a deft.) 
1 Domi (D3 Kalu (died) (Dandia D. 2 (Bhima ete. - 
ae (Adopted by D. 1) z=married Kami) 
Kami (daugbterj}=Khalli 
(D-4) (D. 7) 
married to Bhiml. 
l 
| : | [ o 
Bhaskar (D. 5) Khalli Balaram A boy. 


2. It is the plaintifi’s case that his 
father Ganduag Mandal died long ago 
leaving behind him his widow. three 
sons, and two daughters. He also left 
behind him a residential house and about 
8 acres of land besides cash and other 
moveables. The plaintiff and his two 
brothers used to go to Burma and earn- 
ed substantial sums of money. From 
out of the money so earned and the in- 
come from the joint family Jands, new 
properties were being acquired in the 
mame of defendant No. 1 who being the 
eldest of three brothers was the Karta 
of the joint family. Thus, in course of 
time. properties mentioned in plaints A 
and B schedules were acquired. As de~ 
fendant No. 1 had no son of his own, he 
had adopted Dandia (defendant No. 2) 
the son of the plaintiff. About 11 years 
before the institution of the suit, the 
three brothers began to have separate 
messing but the properties remained 
joint. Some time thereafter. Mangulu 
died leaving behind him his widow Jhata 
(defendant No, 6) and a son Kalu. Kalu 
subsequently died leaving behind him 
his widow Khalli (defendant No. 7). 
Sometime in the year 1956. the plaintiff 
demanded partition by metes and bounds 
of the joint family properties but being 
instigated by his daughter defendant 
No. 4 and her husband, defendant No, 1 
refused to partition all the joint family 
properties claiming most of them as his 
self-acquisitions. Since 1956, he also 
‘failed to give to the plaintiff his share 
of produce from the joint family pro- 
/perties. consequently. the plaintiff was 
obliged to file the suit for partition, De- 
fendants 8 to 18 were added as parties 


“ to the suit as they are alienees of some 


of the joint family properties from de- 

fendant No. 1. It is also alleged in the 
plaint that certain unauthorised alena- 
tions of joint family -properties have also ` 
been made in favour of defendants 3 and 
4 by defendant No, 1 


3. Defendant No. I in his written 
statement denied having ever adopted de- 
fendant No. 2. According to him. his 
father Gandua Mondal had only 1.80 
acres of land., During the minority of 
Mangulu and the plaintiff, defendant 
No. 1 was going to Burma and was send- 
ing money to his father and with such 
earnings Gandua Mondal had purchas- 
ed about 5.20 acres of land. Sometime 
in 1926. defendant No. 1 separated from 
his father: His father died about two 
years later and by that time, the family 
had only 33 bharans of land and 3 
houses. Out of these, the ancestral pro- 
perty consisted of only 1.80 acres of land 
which was not yielding sufficient income 
even for the mamtenance of the family. 
The remaining lands were purchased by 
Gandua only out of the earnings of de- 


„fendant No. 1 at Burma. In spite of this, 


defendant No, 1 was willing to allow 
legitimate shares to his two brothers ouf 
of these properties. A partition was 
effected sometime in the year 1930. In 
the said partition. 3.30 acres of land were 
allowed to defendant No. 1 in excess of 
the shares of his two brothers on the 
following account :— 

1.20 acres for undertaking to dis- 
charge the family debts. 

0.89 acres of land as Jvesthansa 

0.69 acres of land which defendant 
No. 1s wife deft. No. 3 had purchased 
from Gandua, 
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0.70 acre of land which Gandua had 
gifted to defendant No, 4. 
The rest of the lands were divided into 
three equal shares amongst defendant 
No. 1 and his two brothers the plaintiff 
and Mangulu each brother getting abou? 
12 bharans of land. After the said parti- 
tion. defendant No. 1 acquired several 
Other properties in his own name. He 
has executed a registered Will in favour 
of his daughter Kami (defendant No. 4) 
in respect of items 19 to 21, 24, 25 and 
27 to 30 of the plaint ‘A’ schedule. He 
has also executed a deed of gift in favour 
of his grand-son Bhaskar (defendant 
No. 5) and has also sold some items of 
land from out of the said acquisitions to 
defendants 8 to 18. It is further stated 
by defendant No. 1 that his wife defend- 
ant No. 3 has purchased items 2, 6 and 
32 of the plaint ‘A’ schedule and that his 
daughter defendant No, 4 had purchased 
items 1. 3, 39 and a portion of item 33 
of the plaint ‘A’ schedule and item No. 4 
of the plaint ‘B’ schedule from out of 
her own income and that consequently, 
these properties should be excluded from 
partition. 

4. Defendants 3 and 4 filed a 
Separate written statement supporting 
the stand taken by defendant No. 1. 


5. The alienees defendants 8, 9. 


and 13 to 18 filed a written statement 
contending that their vendor defendant 
No. 1 was separate both in mess and 
property since the last about 30 years 
and that while he was so separate from 
his other brothers he had alienated from 
out of the plaint ‘A’ Schedule proper- 
ties items 36 and 37 to defendant No. 8, 
item No. 45 to defendant No, 9, item 
No. 7 to defendant No. 18 and 7 cents 
of house site from out of item No, 33 to 
defendant No. 13. 


6. Defendants 2 and 6 and 7 filed 
separate written statements supporting 
the plaintiffs case. 


T. Defendants 11 and 12 pleaded 
that for legal necessity of the family, 
defendant No. 1- had alienated certain 
properties in their favour and that con- 
sequently it is binding on the entire 
family. 

8. The learned Subordinate Judge 
who tried the suit disbelieved the plain- 
tiffs case that defendant No, 2 was ad- 
opted by defendant No. 1. He rejected 
the plea of defendants 1. 3 and 4 that 
there was a prior partition between de- 
fendant No, 1 and his two other brothers. 
He found that items 2, 6 and 32 of the 
plaint ‘A’ schedule are not the personal 
properties of defendant No. 3 and that 
items 1. 3, 33 and 39 of the plaint ‘A’ 
schedule and item No, 4 of the plaint ‘B’ 
schedule are not the personal properties 
of defendant No. 4. He found that there 
was no sale of 60 cents of land in favour 
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of defendant No. 3 by Gandua and that 
he never gifted 0.70 acre of land to de- 
fendant No, 4. Holding further that the 
joint family properties were yielding 
sufficient income, he came to the con- 
clusion that properties acquired in the 
name of defendant No. 1 do not belong 
to him exclusively but are joint family 
properties. It was found by him and 
it is no more in dispute that during the 
pendency of the suit. defendant No. 7. 
the daughter-in-law of Mangulu was 
given in marriage to some other person 
and that consequently she lost whatever 
rights she had in the suit properties, In 
the result, the trial Court held that the 
plaint ʻA’ and ‘B’ schedule properties are 
joint family properties and directed 
partition of the same into three equal 
shares and to allot a share each to the 
plaintiff. defendant No. 1 and defendant 
No. 6. He further directed that in mak- 
ing partition, lands covered by Exts. A-1 
to G-1 be allotted to the share of de- 
fendant No. 1 so that those defendants 
who had purchased these properties from 
defendant No, 1 can retain possession of 
the same. 

9. Being aggrieved by this deci- 
sion, defendants 1, 3 and 4 have filed this 
In go far as the decree did not 
direct recovery of mesne profits which 
the plaintiff had claimed. he filed a 
memorandum of cross-objections claim- 
ing the same. 


10. In support of his case that 
there was a prior partition sometime 
about the year 1930, defendant No, 1 
relied on the following circumstances: 
It is admitted in the plaint itself that 11 
years before the institution of the suit, 


- the parties have separated in mess. The 


plaintiff had admitted in Court that to- 
wards 2 to 3 years prior to the institu- 
tion of the suit. the parties were sepa- 
rately cultivating their lands and were 
storing their paddy in different thrash- 
ing floors. P. W. 2 had deposed that he 
had been seeing the distribution of paddy 
amongst the parties for the last about 40 
years. There is evidence to show that 
the family had two residential houses — 
one the ancestral house and the other 
popularly referred to as the tinned house 
which was acquired in the names of the 
three brothers and that while defendant 
No. 1 was living in the ancestral house, 
the two other brothers were residing in 
the tinned house. Exhibits ‘A’ and ‘A-1’ 
which are certified copies of two sale 
deeds executed in the year 1935 show 
that Mangulu had in the year 1935 pur- 
chased some properties in his own name. 
As against this, there are Exts. C-2 to 
C-4 which are settlement record of rights 
in respect of a maior portion of the 
lands described in the plaint ‘A’ Schedule. 
These Khatians which are of the year 
1953 show that these lands were record- 


88 Ori. [Prs. 10-12] 


ed jointly in the . names of the three 
brothers the plaintiff, defendant No. 1 
and Mangulu. Even the shares of the 
three brothers have not been specified 
and the rents have not been apportion- 
ed. If, as alleged by ‘defendant No, 1, 
the brothers had separated from one an- 
other from 193) and had divided their 
properties. it is not explained how in the 
year 1953, the properties could be joint- 
ly recorded in their names without even 
apportionment of shares. The inference 
of jointness which follows from these 
facts cannot be outweighed by the mere 
fact that the brothers were separate in 
mess and residence and that they were 
separately cultivating different portions of 
the family lands. J. therefore. do not 
see any sufficient justification to inter- 
fere with the 
learned Subordinate Judge that defend- 
ant No. 1 failed to prove that there was 
ever any partition by metes and bounds 
of the joint family properties. 


11. The learned § Subordinate 
Judge had disbelieved the plaintiffs case 


that defendant No. 2 had been adopted 


by defendant No. 1 and the correctness 
of this finding has not been challenged 
before me. . 


12. The main controversy in this 
case. centres round the question as to 
whether the several properties mentioned 
in plaint ‘A’ and ‘B’ schedules are joint 
family properties or whether some of 
them are the self-acquired properties of 
defendant No. 1, defendant No, 3 and 
defendant No. 4 It is the plaintiffs 
stand that since defendant No. 3 is the 
wife of defendant No, 1 and defendant 
No. 4 is his daughter. and if it is held 
that there was never any partition be- 
ween defendant No, 1 and his brothers, 
it must be held that although some of 
the properties had been acquired in the 
mame of defendant No. 1 and some in 
the name of defendant No. 3 and some 
in the name of defendant No. 4, they are 
all joint family properties. at is 
urged is that defendant No. 1 happened 
to be the Karta of the family. and he 
had, with a view to defraud the other 
brothers acquired with the help of the 
joint family nucleus, properties some in 
his own name and some in the names of 
his wife and daughter. An attempt was 
made in the trial Court by defendant 
No. 1 to establish that he had purchased 
the several properties standing in his 
mame by raising loans and has in support 
thereof produced a number of promis- 
sory notes Ext. F series. But none of 
the alleged creditors had been examined 
either to prove these promissory notes or 
to show that they had actually advanced 
loans to defendant No. 1 with a view 
to enable him to purchase the properties. 
Tt has also not been established that 
apart from the income which was being 
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derived from the family lands defendant 
No, 1 had any independent source of in- 
come with which he could have pur- 


chased properties. The learned Subor- 
dinate Judge after discussing the evi 
dence has come to the conclusion, and 
the correctness thereof has not been 
seriously questioned before me. that the 
joint family possessed sufficient properties 
from the income of which other pra- 
perties could have been acquired. Such 
being the circumstances, if any member 
of the family claims any portion ‘of the 
properties ag his separate property, the 
burden would lie upon him to show that 
it was acquired by him in circumstances 
which would constitute it his separate 
property. What. however, the learned 
Subordinate Judge overlooked is that 
there is essential distinction as to the 
scope of the presumption in the case of 
acquisitions in the names of male mem- 
bers of a joint family and the female 
members of a joint family. In the case 
of male members of a joint family. there 
is a presumption that if the joint family 
hed sufficient ancestral nucleus, the pro- 
perties standing or acquired in the 
mames of individual members are joint 
family properties unless the presump- 
tion is rebutted by showing thatthe pro- 
perties are the separate properties of 
the particular member -or members in 
whose names the properties stand or 
were acquired. There is no such pre- 
a in the case of properties stand- 
ing in the names of female members. 
In the latier case, it is for the party who 
claims properties as joint family proper- 
ties to establish the same by adducing 
necessary evidence. Jf such party ad-|: 
duces no evidence or the evidence ad-|, 
duced by him is not satisfactory. the 
female member in whose name the pro- 
perty stands must be held to be the 
owner of the property in question. In 
this category would fall the properties 
covered by Exts. B, B-1, B-3 and B-6. 
Ext. B is a gale deed dated 19-1-1942 
under which defendant No. 3 had pur- 
chased 11 cents of Padar lands from one 
Tabhi Padhanuni an outsider for a con- 
sideration of Rs. 33/-. Ext. B-l is a 
sale- deed dated 27-7-1942 under which 
defendant No. 3 purchased 11 Noutis of 
land from Ramchandra Nahak an outsider 
for a consideration of Rs. 46.12.0. There 
is no evidence on behalf of the plain- 
tiff to show that defendant No. 3 had 
no capacity to advance these petty 
amounts with which she made the pur- 
chases. Ext. B-3 dated 10-6-1953 is a 
sale deed under which defendant No. 4 
the daughter of defendant No. 1 pur- 
chased certain lands from cne Juria Roul 
an outsider for Rs. 50/-, On 14-8-1954, 
defendant No. 4 purchased ‘under the 
sale deed Ext, B-6 some lands from one 
Gobinda Nayak; Defendant No, 4 al- 
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though a daughter of defendant No. 1 is 
mot a member of the joint family con- 
sisting of defendant No. 1 and his bro- 
thers. There is no evidence to show 
that she was not possessed of sufficient 
funds with which she could have made 
the purchase. In the circumstances, the 
lands covered by Exts, B, B-1, B-3 and 
B-6 cannot be held to be parts of the 
foint family properties belonging to des 
flendant No. 1 and his brothers, 


13. On 19-7-1954, defendant No. £ 
executed a sale deed (Ext. B-5) in fav- 
our of his daughter defendant No. 4 and 
on the same day he executed a deed of 
gift (Ext, B-4) in favour of his daughter, 
Tt hes not been shown that there was 
any legal necessity for defendant No. $ 
to sell the lands covered by Ext. B-5, 
These two alienations cannot therefore 
be supported and it must follow that 


e lands covered by Exts. B-4 and B-5- 


still] continue to be joint family proper- 
ties available for partition, Ext, B-2 is 
a sale deed dated 5-6-1946 for a consi- 
deration of Rs. 200/- executed "ee one 
oe Mondal in favour of defendant 
No. 4. This being a purchase. by defen- 
dant No. 4 from an outsider would have 
stood on the same footing as Exts, B, 
B-1, B-3 and B-6.° But Ext. B-2 shows 
that the vendor Krushna Mondal had 
purchased this property from defendant 
No. 1 Budhia Mondal. According to the 









one and was resorted to only to make 
+ appear that the sale by Krushna Mon- 
: to defendant No. 4 was a real one, 


any legal necessity to sell the property 


sequently, the joint family is not bound 
by the transaction, 


_ 14 . The result, therefore, would 
be that the properties covered by Exhi~ 
bits B, B-i. B-3 and B-6 should be ex» 
cluded from partition and the rest of 
the properties covered by Schedules ‘A’ 
and ‘B’ should be divided into three 
equal shares and one such share allotted 
to the plaintiff. one share to defendant 
No. 1 and the remaining share to de=- 
fendant No. 6. It is conceded that de 
fendant No. 7 by virtue of her remar« 
riage is not entitled to any share in the 
suit properties. While making the parti~ 
tion. the properties covered by Ext, B-2 
should be.formally allotted to the share 
of defendant No. 1 to enable defendanf 
No. 4 to enjoy the property. The ap- 
peal filed by defendants 1. 3 and 4 would 


succeed only to the extent indicaied 
above. 
15. There then remains the 


memorandum of cross objections filed 
by the plaintiff. The plaintiff in para. 6 
of the plaint besides claiming partition 
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covered by Ext. B-2 to Krushna. Con’ 
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of all the properties mentioned in Sche- 
dules ‘A’ and ‘B’ of the plaint into three 
equal shares end to put him in posses 
sion of one such share also prayed— 


“for account and mesne profits since 
1956 Margasir of paddy mung and biri 
crops onwards and also for future mesne 
profits till actual possession of the plain- 
share in joint family properties is 
given to the plaintif.” 


The suit was instituted on 22-12-1962. 
Law is now well settled tbat in a suit 
for partition filed by a member of a 
Hindu Mitakshara joint family, the co- 
parcener seeking for partition is not en- 
titled to require the manager to account 
for his past dealings with the property. 
All that he is entitled to is an account 
of the family. property as it exists at 
the time when the partition is demand- 
ed, unless of course there is proof of 
fraud cr other improper conversion on 
the part of the Karta. One of the ex- 
ceptions to the general rule is when the 
eoparcener suing for partition is entire- 
ly excluded from the enjoyment of the 
Joint family property in which case he 
is entitled to an account of the income 
derived from the family property and to 
have his share of the income ascertain- 
ed and paid to him. The reason behind 
this rule is that when the family is joint, 
the Karta manages the family property 
and tke income thereof is spent for 
all the copareceners and consequently 
on such a case the question of account 
does not arise in respect of the income 
derived from the family property prior 
to partition. But when it is established 
that one of the coparceners is entirely 
excluded from enjoyment, the above 
rule would and should not apply and 
the covarcener concerned is entitled to 
an account of the profits received from 
the joint family property. his is the 
case where the properties in respect of 
which the partition is sought are admit- 
tedly joint family properties. There may 
be cases where the Managing coparcener 
does not admit that some of the proper- 
ties in respect of which ‘ partition is 
sought are joint family properties and 
claims them to be- his own. If he suc- 
ceeds in that contention, there is noth- 
ing else to be done. But if the conten- 
tion ils and some of the properties 
which he cleims to be this self-acquired 
properties are proved to be joint family 
properties, ha has the liability to ren- 
der an account of the profits received 
iby him from such properties. This is 
so because in view of the manager's 
claim that they are his self-acquired 
properties, he would not have made the 
income therefrom available for being 
spent for the joint family, 


16. In the present case, the de- 
fendart No, 1 has stated in para, 4 of 
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the written statement that a partition 
had taken place about 30 years before 
the suit and that in the said partition, 
12 bharans of land fell to each of the 
three brothers which they have been 
enjoying separately. Although the story 
of partition has been disbelieved. the 
plaintiff while being examined in Court 
stated that he and the son of Mangulu 
had each been cultivating 10 bharans of 
the joint family lands. In fact, his 
witness P. W. 2 stated that for the last 
40 years, the three brothers are taking 
paddy from the grain pit belonging to 
the family in azcordance with their re- 
quirements. All these circumstances go 
to show that so far as the admittedly 
joint family lands are concerned. each 
of the three brothers had been sepa- 
rately cultivating different portions of 
the lands which roughly correspond to 
his legitimate share. The question of 
ordering. an account in respect of the 
income of such properties would not 
therefore arise. 


17. The position, however, is dif- 
ferent in respect of such of the lands 
mentioned in plaint ‘A’ and ‘B’ schedules 
which defendants 1. 3 and 4 have claim~ 
ed to be their self acquisitions, but which 
are now found to be joint family proper- 
ties. Having regard to the claim ad~- 
vanced by defendant No, 1 in respect of 
these properties, he could never have 
allowed the income therefrom to be 
spent on the joint family. In respect of 
such properties. therefore, defendant 
No. 1 is bound -to render account from 
1956 till the plaintiffs share therein is 
delivered to him. After ascertainment 
of the mesne profits in respect of these 
properties. the plaintiff naturally would 
be called upon to pay the court-fee be~- 
fore the decree is drawn up. The memo- 
randum of cross objection would succe~ 
ed to the extent indicated above, 


18. In the result, the appeal and 
the memo of cross objections are allow- 
ed in part to the extent indicated above 
and the preliminary decree passed by 
the trial Court should be modified ac- 
cordingly. In the circumstances, parties 
will bear their cwn costs in this Court. 

Appeal partly allowed. 
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Harekrushna Misra and others. Ap- 
pellants v. Ananta Thakur through 


Managing Trustee Muralidhar Das. Res- 
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from order of J. Tyadi E A. Trin 
bunal. Cuttack, D/- 18-1- ae 
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Harekrushna v. Ananta (A. Misra J.) 


A.L R 


(A) Orissa Estates Abolition Act 
(1 of 1952), Section 13-D (2) — Where 
a case registered as a suit by the Tribu- 
nal on a reference by the collector 
under Section 13-D (2) is dismissed for 
default by the Tribunal the Tribunal’s 
order restoring the case is illegal as O. 9, 
Civil P, C. is not applicable, (Parg 5) 


(E) Orissa Estates Abolition Act 
(1 of 1952). Section 13-D (1) and (2) — 
Where a reference received by the Tri- 
bunal under Section 13-D (2) is dismis- 
sed for default. a trustee who had not 
made any application to the Tribunal 
under Section 13-D (1) bhas pno locus 
standi to apply for restoration and the 
restoration order on the trustee’s appli- 
cation, filed long after the prescribed 
period, is invalid. (Para 5) 


(©) Orissa Estates Abolition Act 

(1 of 1952), Section 13-G — The record- 
ing of evidence in and the disposal of a 
reference, received under S, 13-D (2) by 
the Tribunal without publishing the re- 
ference and inviting objections thereto as 
required by Section 13-G, are invalid. 
(Para 5) 

(D) Orissa Estates Abolition Act 

{1 of 1952). Section 13-G (3) — Tribunal’s 
order declaring estate not liable to vest 
in Govt, — Appeal by person not party 
to proceedings before Tribunal if main- 
tainable, 
An 


appeal against the Tribunal’s 


order, declaring that the trust estate was 


not liable to vest in Govt. by a person 
claiming tenancy rights in the estate 
who was not a party to the proceedings 
before the Tribunal. held, was not main- 
tainable under Section 13-G (3) as no 
leave for preferring the appeal had been 
obtained from the apnellaie Court and 
even otherwise the order did not ad- 
versely affect the tenancy right claimed 
by him. AIR 1949 Bom 141 and AIR 
1953 Mad 485 and AIR 1958 Raj 181 and 
AIR 1962 Andh Pra 140 (FB). Rel. on. 

(Para 10) 
Cases Referred: Chronological Paras 


AIR 1962 Andh Pra 140 = 1961-2 
Andh WR 204 (FB) D. Pul- 
layya v. A. Nagabhushanam 

AIR 1958 Raj 181 = 1958 Raj LW 
251, Heersingh v. Veerka 8 

AIR 1953 Mad 485 = 1953-1 Mad 


8. 10 


LJ 410. P. Ammal v. State of 
Madras l 8 
AIR 1949 Bom 141 = 51 Bom LR 
58, Province of Bombay v. 
W. I. Association 8,9 
Mr. M. Mohanty. for Appellants; 
Mr. P. K. Dhal, for Respondent. 
JUDGMENT :— This is an appeal 
under Section 13-G (3) of the Orissa 


Estates Abolition Act (hereinafter to be 
referred to as the Act). 
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2. The facts. in brief. giving rise 
to this appeal are as follows: _ 


A Notification was issued under 
Section 3 of the Act on 29-4-1963 aboli- 
shing the intermediary interest in 14.80 
acres of land in khata No, 1. Part II 
448 debottar lakhraj bahal situate im 
mouza Nuasasan, Kendrapara. The Tri- 
bunal constituted under Section 13-C of 
the Act on receipt of a reference from 
the Collector under Section 13-D (2) of 
the Act registered the same on 4-10- 
1967 as suit No. 944-MG Ref. of 1964 
between Ananta Thakur represented by 
trustee Krushna Chandra Das and the 
Collector and passed an order fixing the 
case to 28-10-1967 for removal of some 
defects. As the defects were not re- 
moved, on 28-10-1967, an order was pass- 
ed dismissing the case for default. On 
9-1-1969. a petition was filed by Sri 
Murelidhar Das as trustee of the deity 
for restoration of the case which had 
been dismissed for default. This appli- 
cation was registered as Misc. Case No. 
14 of 1969 and posted to 9-1-1969 for 
hearing on the point of limitation. On 
9-1-1969, an order was recorded that the 
petition was maintainable and the origi- 
nal case was restored to file It 
was posted to 16-1-1969 and there- 
after to 18-1-1969. On this latter date, 
the trustee of the deity was examined 
and an order was passed declaring that 
the estate in question is a trust estate 
and as such not liable to vest in Govern- 
ment. The present appeal has been pre- 
ferred against this order by the appel- 
lants who were not parties to the pro- 
ceeding before the Estates Abolition Tri- 
bunal. The appellants allege that they 
have acquired tenancy rights under a 
permanent registered patta dated 12-12- 
1949 from one Hari Charan Das. the 
mortgagee of the disputed lands from 
Krushna Chandra Das. the then trustee 
of the deity. who had obtained title to 
and possession of the morigaged pro- 
perties by purchase in a court sale in 
execution ‘of a mortgage decree on the 
basis that the lands were nominal debot- 
tar. the deity being a private deity of 
the mortgagor’s family. 


3.4. The appellants have challeng- 
ed the legality of the impugned order 
on the following grounds: 


(1) The order passed in Misc. Case 
No. 14 of 1969 restoring the original case 
which had been dismissed for default 
was without jurisdiction as there is no 
provision for restoration under Ss. 13-A 
to 13-K of the Act; 


(2) in any view of the matter, the 
petition for restoration filed more than 
1 year and 2 months after the date of 
dismissal for default was clearly barred 
by limitation; 
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_(3) the original case having been 
registered on a reference by the Collec- 
tor under Section 13-D (2) of the Act. the 
Tribunal had no jurisdiction to restore 
the same on the application of a trustee 
who had not taken any steps within the 
pers prescribed under Section 13-D (1) 
an 


(4) the impugned order dated 18-1- 
1969 declaring the property to be a trust 
estate was passed without complying 
with the provisions of Section 13-G of 
the Act. and as such, it was without 
jurisdiction. 

Regarding the merits of the 
grounds on which the validity and cor- 
rectness of the impugned order is chal- 
lenged, Mr. Dhal, learned Counsel ap-! 
pearing for respondent conceded that 
Order 9. Civil P. C. was not applicable, 
and therefore. the order passed by the 
Tribunal restoring the case which had, 
been dismissed for default was illegal.’ 
Apart from it. the order passed by the 
Tribunal on 9-1-1969 restoring the re- 
ference which had been dismissed for 
default as well as the order passed on 
18-1-1969 declaring the property as 4 
trust estate are not in accordance with 
the provisions contained in Sections 13-D 
to 13-G of the Act. Section 13-D (I) 
provičes for the trustee in respect of a 
trust estete making an application in 
the prescribed form and manner to the 
Tribunal within three months from the 
date of notification under Section 3-A 
claiming the estate to be a trust estate. 
Section 13-D (2) provides for the Col- 
lector of the District on @is own infor- 
mation or on receipt of information from 
the Endowment Commissioner making a 
reference within the same period to the 
Tribunal for determination whether an 
estate is a trust estate ar not. In the 
present case, admittedly, no application 
was filed by the trustee under Section 13 
(d) (1). The original case was registered 
on a reference by the Collector under 
Section 13-D (2) and that was dismissed 
for default. When the trustee had not 
made any apolication under sub-sec. (1) 
of Section 13-D, he had no locus standi 
to apply for restoration of a reference 
made by the Collector under Sec, 13-D 
(2). Therefore, on this ground, the order 
of restoration on an application filed by 
the trustee long after the prescribed 
period is prima facie invalid. Further, 
there is another lacuna in the disposal 
of the reference. Section 13-G requires 
the Tribunal to publish the particulars 
of all claims and references which are 
received under the different sub-sections 
of Section 13-D inviting objections there- 
to from persons interested within a speci- 
fied period. Only after receipt of the 
objections if any, the Tribunal is to re- 
cord such evidence as the parties may 
adduce and after giving them an op- 
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portunity of being heard dispose of the 
claim or reference. as the case may be. 
In this case, as the lower court record 
shows, the requirements of Section 13-G 
have not been followed, and therefore, 
recording of evidence of the trustee and 
disposal of the reference are contrary to 
the provision ecntained in Section 13-G, 
and as such, the order is not valid. Thus, 


on merits. the grounds alleged by the. 


appellants are substantial and it is 
not seriously disputed by learned Coun- 
sel for respondent that the imvugned 
order is not legal and valid. 


6. Learned Counsel for _ respon- 
dent. however, nas raised a _preliminary 
objection about the maintainability of 
the appeal by the present appellants who 
admittedly were not parties to the pro- 
ceeding before the Tribunal. A statu- 
tory right of appeal has been provided 
against orders of the Tribunal under sub- 
section (3) of Section 13-G of the Act 
which runs as follows:— 

“13-G (3). Every order made by 
the Tribunal disposing of the claim and 
references shall. subject to the decision 
in an appeal, if any, filed befora- the 
High Court by any party aggrieved, 
within thirty days from the date of the 
EE for the purpose of this Act, be 

led.” 

It is urged by him that this statutory: 
right of appeal has been conferred only 
on any party aggrieved and as the ap- 
pellants were not in the arnay cf par- 
ties before the Tribunal. they are not 
entitled to maintain this appeal under 
sub-section (3# Learned Counsel for ap- 
pelants, on the other hand. ecntends 
that the words ‘any party’ occurring in 
sub-section (3) cannot be limited tə per- 
sons who actually were arrayed before 
the Tribunal as parties, but will include 
any person who is aggrieved by the 
order of the Tribunal. Alternativaly, it 
is contended by him that in certain cir- 
cumstances an appeal can also be filed 
by persons who are not parties in the 
Court below, but are adversely acfected 
by this order. In the present case, ac- 
cording to him, the appellants hed ac- 
quired tenancy rights from the purzhaser 
in execution of a mortgage decree against 
a previous trustee who claimed the prg- 
perty to be nominal debottar, the deity 
being their family deity. Therefore, 
they have been adversely affected by 
the order declaring the property to be 
a trust estate as they are deprived of 
having their temancy right under the 
State Government in accordance with 
the provision of Section 8 (1) of the 
Act. These contentions require careful 
examination, 

7. Sub-s, (3) of S. 13-G confers a 
right on any party aggrieved to vrefer 
an appeal against the decision of the 
Tribunal. The question is whether the 
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appellants who were nof among the 
array of parties before the Tribunal can 
come within the ambit of the words ‘any 
party aggrieved.’ The use of the words 
‘any party aggrieved’ instead of ‘any 
person aggrieved’ prima facie indicates 
that it refers to those persons only who 
are ranged on their side tefore the Tri- 
Ilbunal, as otherwise, the word ‘person’ 
instead of the word ‘party’ would have 
been used while conferring the right of 
appeal, Even assuming that the word 
‘party’ used in sub-section (3) is to be 
construed as including ‘ary person’ on 
a libere]l construction, the question is 
whether a person who was not in the 
array of parties in the court below will 
be entitled under general principles of 
law to prefer an appeal as of right. The 
trend of judicial opinion is that the’ Eng- 
lish practice in this respect has been ad- 
opted in this country also. The- Eng- 
lish practice as given in Halsbury’s Laws 
of England, 3rd Edition, Vol. 30 at p. 461 
is as follows: 


“Any of the parties fo an action or 
matter and any person served with 
notice of the judgment cor order may 
appeal (by leave where leave is neces« 
sary). A person who is not a party and 
who has not been servec with such 
motice, cannot appeal without leave, buf 
a person who might properly have been 
a party may obtain leave to appeal.” `’ 

T 

8. I will now proceed to deal 
with the decisions sought to be relied 
upon by learned Counsel for appellants. 
In the decision reported in AIR 1949 
Bom 141. (Province of Bombay v. W L 
Automobile Association) a dispute arose 
between the Western Indian Automobile 
Association and its workers. Govern- 
ment of Bombay constituted a Tribunal 
to whom the dispute was referred for 
adjudication. The Association challeng- 
ed the jurisdiction of the Tribunal and 
filed a writ application in the Bombay 
High Court. A learned single Judge 
before whom the writ application came 
issued a writ of prohibition against the 
Tribunal restraining it from entering 
upon the enquiry. The State of Bom- 
bay as well as the Automobile Associa- 
tion preferred appeals against the said 
decision. The question arose as to the 
competence of the State of Bombay to 
file the appeal it not having been a 
party to the proceeding before the Tri- 
bunal. Jn that case, although the State 
of Bombay was not impleaded as a 
party in the writ proceeding. a notice 
had been served on the Province of Bom- 
bay under the direction of the learned 
Judge and the State of Bornbay in pur- 
suance to that notice had appeared and 
submitted its point of view before the 
rane In those circumstances, it was 

eld 3 
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"Tha Civil Procedure Code, does not 
in terms lay lown as to who can be a 
party to an appeal. But it is clear, and 
this fact arises from the very basis of 
appeals, that only a party against whom 
a decision is given has a right to prefer 
an appeal. Even in England, the posi- 
tion is the same. But it is recognise 
that a person who is not a party to the 
suit may prefer an appeal if he is af- 
fected by the order of the trial court, 
provided he obtains leave from the Court 
of Appeal. Therefore, whereas in the 
ease of a party to a suit he has a right 
of appeal, in the case of a person not a 
party to the suit who is affected by the 
order he has no right, but the Court of 
Appeal may in its discretion allow him 
to prefer an appeal.” (The underlining 
is mine) l 
This decision was followed by the Mad- 
ras High Court in the case reported in 
AIR 1953 Mad 485, (P. Ammal v. State 
of Madras). In that case, the Court was 
concerned with a preli y objection 
that an appeal was not competent and 
the appellate court had no power to grant 
leave to appeal against the judgment of 
one of the Judges of the High Court, 
who directed in an application under 
Article 226 of the Constitution handing 
over of an estate by the Court of Wards 
to the senior widow of the late Zamin- 
dar. Neither the State of Madras nor 
the Court of Wards who were’ parties 
to the proceeding took the matter in 
appeal. Another widow of late Zamin- 
dar filed an application for leave to ap- 
peal. While dealing with the objection 
that the Court had no power to grant 
such leave. it was observed that the 
provisions of the Civil Procedure Code 
did not prohibit the granting of leave 
and that it was in accord with the 
procedure obtaining in England. The 
Rajasthan High Court in the decision re- 
ported in AIR 1958 Raj 181. (Heer- 
singh v. Veerka) after referring to vari- 
ous decided cases on the point sum- 
marised the position of law as follows: 


“The position appears to us to he 
clearly this that as a rule. it is only a 
party to the proceeding in the primary 
court or tribunal who has the right to 
prefer an appeal against the order of 
that tribunal provided of course he is 
aggrieved by it, and if any other person 
happens to feel aggrieved by that order, 
and his interests are affected thereby, he 
can. file an appeal against it only by 
leave of the Court of appeal but not 
otherwise. Again. whether such leave 
should be. granted or not is a matter 
which lies in the discretion of the Court of 
Appeal. We would also add that no hard 
and fast rule can be laid down to crystal- 
lise the exercise of such discretion, and 
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the decision In each case is bound to de- 


pend upon its own facts and  circum= 
stances.” , 
A Full Bench of the Andhra Pradesh 


High Court also dealt with a_ similar 
question in the decision reported in AIR 
1962 Andh Pre 140 (FB), (D. Pullayya 
v. A. Nagabhushanam). and while ex- 
pressing its agreement with the princi- 
ples laid down in the aforesaid decisions 
of Bombay, Madras and Rajasthan High 
Courts, observed i 


“It is not in every case where a per 

son may be remotely or indirectly af- 
fected that leave should be granted buf 
it should be granted to persons who 
though not eo nomine parties would be 
bound by the decree or judgment in the 
proceeding and who could not by rea~ 
son. the Explanation VI to Section 11, 
Civil P. C. agitate the same question in 
separate......... representative capacity, he 
would not be permitted to file an appeal 
against the decree if the person who is 
actually a party to the proceedings does 
mot choose to carry the matter in appeal 
against that decree or order.” 
The principles deducible from these 
decisions are firstly. as a rule, only a 
party to the proceeding in the primary 
court or tribunal hes the right to prefer 
an appeal; secondly if any other per- 
son who was not a party feels aggrieved 
by the order and his interests are af- 
fected thereby. he can prefer an appeal 
only with the leave of the Court of ap- 
peal; thirdly. it is in the discretion of 
the Court of appeal to grant such leave 
in the circumstances of each case and 
lastly. leave is to be granted to persons 
who are not parties, if they would be 
bound by the decree. order or judgment 
in the proceeding and who could not 
by reason of Explanation VI to Sec. 11, 
Civil P. C. agitate the same question in 
separate representative capacity. . 

9. Bearing these principles in 
mind. it is now to be seen whether the 
present appeal by the appellants who . 
admittedly were not parties in the pri- 
mary court is maintainable. When the 
appellants have not obtained leave of 
the Court for preferring this appeal on 
the ground that they are adversely af- 
fected by the order, in view of the prin- 
ciples laid lown above, this appeal is 
prima facie not maintainable In the 
case reported in AIR 1949 Bom 141 the 
appeal had been preferred without’ ob- 
taining leave of the Court. While ob- 
serving that the Province of Bombay had 
not obtained any leave and had filed the 
appeal as if in exercise of a right to do 
so, a position not tenable, their Lordships 
purported to grant leave in the circum- 
stances of the case, particularly taking 
mote of the fact that the single Judge 
against whose decision the appeal had 
been preferred had given notice to the 


94 Ori. [Pr. 1] 


State of Bombay who had appeared be- 
fore him and made submissions, though 
they were not formally. impleaded as 
parties. In the present case. no such 
circumstance exists and therefore, the 
question of grenting leave to prefer an 
appeal at this stage cannot arise. 


10. Apart from it. the criterion 
laid-down in the Full Bench decision of 
the Andhra Pradesh High Court report- 
ed in AIR 1962 Andh Pra 140 (FB) is 
not satisfied to justify grant of leave in 
All that the appellants claim 















tion was issued under Section 3-A of the 
Act, but on account of the order passed 
under Section 13-G declaring it to be a 
trust estate. vesting did not take place. 
The effect of the notification under Sec- 
tion 3-A was to abolish the intermediary 
interest and such a notification does not 
affect the tenancy right, if any, which 
is clearly protected under Section 8 (1) 
of the Act. As a result of the impugn- 
ed order, the vesting of the intermediary 
right in the State was prevented. The 
appellants do not claim to be interested 
in any manner in the intermediary inte- 
rest which was affected by issue of the 
notification under Section 3-A. 


provision 
(1), it cannot hbe said 
that the impugned order has adversely 


right which they 
Therefore. on the ground that leave to 
prefer an appeal has not been obtained, 


appellants. purport to claim, the appeal 
by the present appellants is not main- 
tainable. 


11. In the result, the appeal fails 


and is accordingly dismissed with costs. 
Appeal dismissed. 
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Utsaba Pradhan and others, Peti- 
toners v. Kandhuni Choudhury and 
others, Opposite Parties, 


Civil Revn. No. 11 of 1971. D/- 
9-10-1972, for review judgment of A. 
Misra. J. in S. A. No. 130 of 1967, D/- 
29-6-1971. 


Index Note :— (A) Civil P., C, (1998), 
Order 47, Rule 1 — Review — New plea. 


Brief Note:— (A) A contention that 
the Lower Appellate Court while pass- 
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ing a decree in plaintiff's favour for re- 
covery of possession erred in ordering 
rendition of accounts which was nof 
raised in the grounds of second appeal, 
was not allowed to be reised in review 
application, (Para 12} 


Index Note :— (B) Civil P. C, (1908), 
Order 47, Rule 1 — Review — Grounds 
— That a decision is erroneous in law 
is no ground for ordering its review. 

(Para 12) 


Index Note:— {C) Orissa Estates 
Abolition Act (1 of 1952), Section 39 — 
Bar to the jurisdiction of Civil Court.. 

Brief Note:— (C) Where certain 
land belonging to a person vested in the 
State and the appplication under Sec- 
tion 8-A of that person claiming rights 
therein is pending a suit 3y that person 
for recovery of the same land is barred 
by Section 39. (Para 13) 


Cases Referred: Chronclogical Paras 


(1959) Second Appeal No. 252 of 
1959 (Orissa) 

(1954) ILR (1954) Cut 435, Bana- 
mali Mohapatra v. C. Venkay- : 
amma TE 

H. G. Panda for Petitioners; Bijon 
Ray. for R. Mohanty and C. Patnaik, 
for Opposite Parties, 

PATRA. J.:— This is an application 
for review by the unsuccessful appel- 
lants whose second appeal (S. A. 130 of 
1967) was dismissed by my learned bro- 
ther A- Misra, J. who has since retired. . 
Defendants 1 to 6 of the trial Court were 
the appellants in the second appeal and 
are petitioners before me. The case of 
the plaintiff-respondents Nos. 1 and 2 is 
as follows: The husband and father-~in- 
law of plaintiff No. 1 borrowed Rs. 200 
under a possessory mortgage bond dated 
18-5-1919 from Sambari Pradhan. the 
paternal grandfather of defendant No. 1 
and put him in possession of the suif 
land measuring 2.83 acres. Under the 
terms of the bond, the loan was to carry 
interest of 1 per cent per month. The 
mortgagee was to remain in possession 
and appropriate the income. The stipu- 
lation was that accounts would be taken 
at the end of five years and if the 
amount due was then satisfied, the mort- 
fagee was to redeliver the property with 
profits, if any. or continue to remain in 
possession until satisfaction of the dues. 
The original mortgagee died in 1952 and 
his son having: pre-deceased him. his 
grandson defendant No. 1 has been in 
possession of the mortgaged property 
since then. The mortgage loan stood 
completely extinguished under S. 17 of 
the Orissa Money Lenders Act (herein- 
after referred to as the Act). The 
plaintiffs demanded delivery of posses- 
sion of the property which however was 
not complied with. The defendants 2 to 
6 being in possession of tha mortgaged 
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properties as alienees from the mortgagee 
had been impleaded as a parties. De- 
fendant No. 7 was subsequently implead- 
ed as a party because defendants 2 to 6 
claimed title through him. On these 
allegations,. the plaintiffs filed the suit 
for recovery of possession of the mort- 
gaged property after a declaration that 
the mortgage loan was satisfied and the 
mortgage stood extinguished under Sec- 
tion 17 of the Act and for a preliminary 
decree of rendition of accounts by the 
mortgagee and the alienees from him. 


2. Mhe defenlants 1 to 6 denied 
the title of the plaintiffs and their ances- 
tors to the suit property. and the alleg- 
ed mortgage in favour of defendant 
No. Ts grandfather in the year 1919. 
According to them, defendant No, 7 is 
the owner of the property in which the 
plaintiffs have no manner of interest 
and defendants 2 to 6 have been in pos- 
session of portions of the sult property 
as tenants under defendant No, 7. De- 
fendant No. 7 while claiming that he was 
owner of the property also alternatively 
claimed to have acquired title to the suit 
property by adverse possession in case 
it was found that the plaintiffs posses- 
sed title at any time. - 


3. The trial Court dismissed the 
suit on the following findings: (1) Plain- 
tiffs ancestors were the owners of the 
suit property: (2) the possessory mori- 
gage by the husband and father-in-law 
of plaintiff No. 1 in favour of the grand- 
father of defendant No. 1 in the year 
1919 is true; (3) Defendant No. 7 acquir- 
ed title to the suit property from the 
plaintiffs in the year 1946 under a com- 
promise decree; (4) alternatively. defend- 
ant No. 7 has perfected his title to the 
suit property by adverse possession; and 
(5) the suit is not maintainable in view 
of Section 39 of the Orissa Estates Aboli- 
tion Act, 1951 (hereinafter referred to 
as the Abolition Act). 


4, On appeal by the plaintiffs, 
the lower appellate Court allowed their 
appeal and decreed their suit on the 
following findings: (1) S. 39 of the Orissa 
Estates Abolition Act is mo bar to the 
maintainability of the present suit; 
(2) Defendant No. 7 did not acquire any 
rights to the suit property under the 
compromise decree in the year 1946; 
(3) defendant No. 7 was not in posses- 
sion and had not acquired title to the 
suit property by adverse possession; 
(4) plaintiffs have subsisting title to the 
suit property and (5) defendant’s grand- 
father having come to possession of the 
suit property under a possessory mort- 
gage which stood extinguished under 
Section 17 of the Orissa Money Lenders 
Act, the plaintiffs are entitled to recover 


possession and also to have a decree for. 


rendition of accounts by the defendants, 
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5: Defendants 1 to 6 filed the se- 
sond appeal in the High Court. During 
the hearing of the appeal. the following 
contentions were advanced by them: 
(1) The suit is not maintainable in view 
of Sec. 39 of the Orissa Estates Aboli- 
tion Act; (2) the suit for redémption is 
not mainteinable if the mortgage stands 
extinguished under Section 17 of the 
Ac; (3) in any view of the matter. de- 
fendant No. 7 having acquired title to 
the sult property under the compromise 
decree (Ext. D) passed on the basis of 
the compromise petition (Ext. C) the 
plaintiffs have no subsisting title and are 
not entitled to recover possession; (4) in 
the absence of a finding that defendants 
2 to 6 are alienees from the mortgagee 
the plaintiffs are not entitled to recover 
the suit property from them; and (5) the 
suit is barred by limitation. 

6. Misra. J. recorded his findings 
on these five contentions as follows :— 


On point No 1, he held— 


“There is no dispute that defendant 
No, 7 was the owner of the proprietary 
interest in the whole inam village of 
Sonepur in which the suit land is situate 
and the said intermediary interest has 
been abolished under the provisions of 
the Act (Orissa Estates Abolition Act) 
and consequently vested in the State. 
The contention on behalf of appellants 
is that defendants Nos, 2 to 6 as well as 
Plaintiff No. 1 have filed applications 
(Exts. 5 series and 11) in form ‘H’ before 
the Estates Abolition Collector and those 
applications are pending. Therefore, the 
jurisdiction of the Civil Court to enter- 
tain a suit for recovery of possession of 
the suit property is barred under Sec- 
tion 39 of the Act. This contention has 
been rejected by the lower appellate 
Court and rightly so. It is admitted by 


‘the learned Counsel for appellants be- 


fore me that the applications in form H’ 
relate to obtaining settlement of proper- 
ties in Khas possession of the ex-inter- 
mediary on the date of vesting. It is 
neither. party’s case that the suit land 
formed part of the proprietary interest 
of the ex-intermediary. As a matter of 
fact, the concurrent finding which has 
not been assailed before me is that the 
ex-intermediary (defendant No, 7) pos- 
sessed no interest in the suit land and 
the question of applying for settlement 
under Sections 6 and 7 of the Act can- 
not arise. It is contended by tne learn- 
ed Counsel for appellants that unless the 
property in question appertains to the 
interests of the intermediary which has 
been abolished, the question of applica- 
tions under Sections 6 and 7 would not 
arise and the bar under Section 39 will 
not be attracted. As such. this conten- 
tion was not pressed by the learned 
counsel for appellants.” 
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7. On point No. 2, he held that 
the frame of the suit and the reliez sought 
show that the plaintiffs are not seeking 
ło enforce redemption of the mortgage. 
They have simply prayed for recovery 
of possession of the suit property on a 
declaration that the possessory mortgage 
stands extinguished and therefore the 
contention that the suit as framed is not 
maintainable is not correct. 


8. On point No. 3 he considered 
and rejected the plea that defendant 
No. 7 had obtained title to the disputed 
property under the compromise decree 
(Ext. D). In any case, defendant No, 7 
having not preferred an appeal against 
the decision mnegativing his title to the 
suit property that contention has no 
merit. 


9. On, pcint No. 4. he held that 
fin view of the finding that the grand- 
father of defencant No, 1 had come into 
possession of the suit property as a pos< 
sessory mortgagee and the further find- 
ing that defendant No. 7 had never 
acquired any title to the property and 
was never in possession of the same. if 
must be held that he could not have in- 
ducted defendants 2 to 6 as tenants and 
consequently it must follow that de~ 
fendants 2 to 6 must have derived their 
possession from the mortgagee, 


10. On point No. 5 relying on Sec~ 
tions 60 and 62 of the Transfer of Pro 
perty Act and Section 61 of the new 
Limitation Act, he held that the period 
of limitation prescribed in Art. 61 governs 
mot only suits for redemption but also 
suits for recovery of possession permit- 
ted under Secticn 62 of the Transfer of 
Property Act and that even assuming 
that the usufructuary mortgage in the 
suit stood existinguished on coming into 
force of the Act, the suit to recover pos- 
session of the mortgaged property was 
within time. ’ l 

In view of the findings recorded 
above, the second appeal was dismissed 
with costs. 


11. The present review application 
has been filed by the unsuccessful ap- 
pellants on the ground that there are 
errors of law and fact apparent on the 


face of the record and that they must. 


be corrected in exercise of the power of 
review vested in the Court. The grounds 
set forth are the following: 


1) The suit 
Darmilla Inam granted to the predeces~ 
sor of the plaintiffs. It was consequently 
mot enfranchised by the Inam Commis- 
sioner and no title deed was issued. 
P. W. 1 has stated that the plaintiffs have 
mo title deed in respect of the suit land 
and they do not claim any Jeraity right 
therein which means that the plaintiffs 
are intermediaries, The above fact 
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would show that the suit land also vest- 
ed in the State. Plaintiff No. 1, name- 
ly. the intermediary made an applica- 
tion (Ext, 11) under Sections 7 and 8-A 
of the Act claiming that the lands should 
be deemed to be settled with him by 
the State Government, and defendants 
2 to 6 made applications Ext, 5 series for 
settlement as tenants under defendant 
No. 7 who according to them is the in- 
termediary in respect of the land. When 
these applications are pending, the juris- 
diction of Civil Courts is ousted under 
Section 39 of the Act and the suit is not 
maintainable, (2) The preyer for rendi- 
tion of accounts cannot be granted against 
the first defendant and much less against 
defendants 2 to 6. The actention of the 
Court in deciding the second appeal was 
by mistake of Counsel not invited to a 
Bench decision of this Court in Bana- 
mali Mohapatra v. C. Venkayamma, (LR 
(1954) Cut 435) and an unreported deci- 
sion of the then Chief Justice in Second 
Appeal No, 252 of 1959 (Orissa). They 
are both authorities for the proposition 
that if the suit is brought by the mort- 
gagor after the mortgage stands discharg= 
ed by virtue of Section 17 of the Act, 
the only reliefs open are those expressly 
recognised in Section 17, namely, return 
of the mortgage deed ete, but no rendi- 
tion of accounts; (3) The plaintiffs case 
thet defendants 2 to 6 are alienees from 
the mortgagee is not proved. The case of 
defendants 2 to 6 is that they were in- 
ducted by defendant No. 7. If defendant 
No. 7 has no title, the possession of de- 
defendants 2 to 6 is that of trespassers. 
The finding of the learned Judge “that 
defendants 2 to 6 must have derived their 
possession from the mortgagee” is only 
a surmise; (4) It is further stated in the 


“review application that this Court and 


the Supreme Court have held that once 
a mortgage Is discharged, the relation- 
ship of mortgagor and mortgagee ceases. 
The mortgage ceases to exist. The pos- 
session of the mortagee thereafter is that 
of trespasser. The suit for recovery of 
possession is barred unless it is filed 
within _twelve years. Article 61 of the 
new Limitation Act presupposes the ex- 
istence of a mortgage. Consequently the 
finding on the question of limitation re- 
corded by the learned Judge is an error 
apparent on the face of the record. 


12. Points 2, 3 and 4 urged in 
support of the review application do not 
appear to me to have any substance in 
them. The contention that the first ap- 
pellate Court while passing a decree in 
favour of the plaintiffs for recovery of © 
possession of the disputed property erred 


in ordering rendition of acccunts was not 


even raised in the grounds of second ap- 
peal and much less argued. before this 
Court. This point cannot therefore be 
permitted to be raised for the first time 
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in the review application. The finding 
of A. Misra. J. that defendants 2 to 6 
must have derived their possession from 
the mortgagee may be based on a sur- 
mise as contended by the learned Advo- 
cate for the petitioner and that finding 
may be wrong. but it is apparent from 
the judgment that the Court had ap- 
plied its mind to that particular con- 
tention and after conscious reasoning has 
arrived at that conclusion. That con- 
clusion may be wrong but merely be~ 
cause it is wrong if cannot be reviewed. 
That a decision is erroneous in law is no 
ground for ordering its review. Simi- 
larly. ‘the learned Judge has given re- 
asons in support of his conclusion that the 
suit is not barred by limitation. Even 
assuming that the decision on the point 
is wrong as is contended by Mr, Panda 
appearing for the petitioners, it Is mo 
ground for ordering review. 

- 13. Point No. 1. however, appears 
fo stand on a different footing. In the 
plaint. the disputed property is describ- 
ed as Chowdhury Inam land situate in 
Sonepur village. We get it from para- 
graph 5 of the judgment of the trial 
Court that the plaintiffs contention in 
that | Court was that— 
inside that whole inam 
village (of Sonepur) there are about 30 

haranams of land constituting Choudhuri 
Inam belonging to the plaintiffs ances- 
tors”. 

The trial Court accepted this case of the 
plaintiffs adverting to this part of the 
case, the first appellate Court in his 
fludgment has said: l 

“The learned Munsif therefore seems 

to be perfectly correct in his finding that 
the plaintiffs have proved their title to 
the suit land which was a part of their 
Choudhury inam”. 
Again, rejecting the contention advanced 
on behalf of the defendants that the title 
to the suit land had passed on to defend- 
ant No. 7 under the compromise evidenc- 
ed by Exts. C and D. the lower appellate 
Court has said :— 

“Even assuming for the moment that 
fit is to be taken into consideration the 
reference to lands other than the subject- 
matter of that suit cannot have any re- 
ference to the suit because of the finding 
that it is a Choudhury inam land uncon- 
nected with the inam lands of the 7th 
defendant though it is situate within the 
whole inam village, I find that the sub- 
missions are well founded and cannot be 
ignored. Therefore the compromise evl- 
denced by Exts. C and D does not assist 
the 7th defendant in any way ‘in proving 
his possession”. 

The lower appellate Court finally con- 
cludes with the observation that— 

“All these evidence would go to show 
that the suit lands never formed a part 
of the inam lands of defendant No. 7.” 
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It is an undisputed fact in the czse that 
after the ‘abolition of the estates. the 
plaintiffs made an application (Zxt. IT) 
under Section 8-A of the Aboliton Act 
before the Collector claiming rights under 
Section 7 thereof, and that the matter is 
still pending disposal by the Collector. 
It is also not disputed that deferdants 2 
to 6 have also filed applications before 
the Collector claiming’ tenancy rghts in 
the land on the ground that they were 
admitted as tenants into the same by 
defendant No. 7. It is true that all the 
Courts have held that defendan- No, 7 
has failed to prove his title to -he dis- 
puted property. Consequently. tke claim 
of defendants 2 to 6 that they were ad- 
mitted as tenants to the disputed land by 
defendant No. 7 may not be a velid one. 
It may be that the Collector wLile dis- 
posing of the application Ext. O made 
by the plaintiffs would duly tske into 
consideration. the claim made by defend~ 
ants 2 to 6 in their applications Exts, 5 
series and pass appropriate orders, but 


what is urged by Mr. Panda is taat it is 


a matter exclusively within the ‘urisdic- 
tion of.the Collector and that Section 39 
of the Abolition Act ousts the jurisdic- 
tion of Civil Courts to decide such a dis- 
pute, his grievance is that in deciding the 
second appeal. Misra, J. overlocked the 
fact that the disputed land is e Chou-~ 
dhury Inam land belonging to the: plain- 
tiffs unconnected with the who_e Inam 


-village of Sonepur of which d=fendant 


No. 7 might have been the intermediary 
and that the learned Judge proceeded on 
the assumption that the disputed land 
formed a part and parcel of th2 whole 
Inam village and that this is = error 
which is apparent on the face of the re- 
cord. I have quoted in extenso the 
finding of Misra, J. on this issue and it 
is apparent therefrom that he proceeded 
on the basis that the disputed lard form- 
ed a part of the estate of which defend- 
ant’ No. 7 wes the intermediery. To 
arrive at this conclusion he relied on the 
concurrent finding of the Courts below 
that the ex-intermediary (defendant 
No. 7} possessed no interest in the suit 
land. What he appears to have assumed 
from this concurrent finding is that al- 
though the disputed land formec a part 
of the estate of the intermediary defend- 
ant No. 7, the latter was not in khas pos- 
session of the same and consequ2=ntly he 
could not have acquired any right under 
section 7 of the Abolition Act. But. as 
indicated above, the finding of the two 
Courts below is that the dispu-ed land 
is a minor inam called Choudhury Inam 
belonging to the plaintiffs and it is an 


` independent estate unconnected with the 


estate of defendant No. 7, altaough it 
may be that the plaintiffs’ minor Inam 
was situate within the geographical 
limits of village Sonepur, Whether this 
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error occurred by reason of a mistake or 
it crept in by reason of an oversight on 
the part of the Court it is none-the-less 
an error to detect which no e_aborate 
arguments are necessary and is >ne ap- 
parent on the face of the record and thus 
affords a good ground for review and I 
would accordingly proceed to review the 
judgment passed by my learned brother 
Misra. J. So reviewing I find in agree- 
ment with the concurrent findings of the 
Courts below that the disputed land 
formed a minor Inam called Chcudhury 
Inam belonging to the plaintiffs, fhat the 
same vested in the State and that claim- 
ing rights therein under Section T of the 
Abolition Act, the plaintiffs have made 
an application Ext. 11 under Sec, 8-A 
thereof. That application is stili pend- 
ing disposal, Consequently, by reason of 
Section 39 of the Abolition Act, tha juris- 
diction of the Civil Courts is barred. and 
the plaintifis have to work out their re- 
medy in the Court of the Calleccor, 


14. In the result, therefore, I 
would allow the application for review 
and after reviewing the judgment passed 
by A. Misra, J.. allow the second appeal, 
set aside the decision passed by the learn- 
ed Subordinate Judge and dismiss the 
suit with costs throughout. 


Order accordingly. 





AIR 1973 ORISSA 98 (V 60 C 36) 
f S. ACHARYA. J. 

Bipendra Pradhan, Appellant v. 
Rabindra Narayan Das and others. Res- 
pondents. 

Second Appeal No. 65 of 1959, D/- 
14-9-1972. from decision of B. N. Misra, 
- Dist. J.. Cuttack, D/- 29-10-1968. 


Index Note :— (A) T. P. Act (1882), 
S. 92 — A volunteer cannot claim the 
right of subrogation, (Paras 10, 11) 


Brief Note:— (A) Thus where pri- 
vate transfer is effected in violafion of 
Section 8 of the Public Demancs Re- 
-covery Act the purchaser does rot get 
any subsisting right so as to claim sub- 
rogation. (Case law relied). 

(Paras 10, 11) 

Index Note:— (B) Bihar and Orissa 
Public Demands Recovery Act (4 of 
1914), Section 8 — Private t-ansfer 
made after the service of notice under 
Section 7 is totally void. It cannot be 
said that the private transfer remains 
valid till the certificate sale is male and 


becomes void thereafter — (X-Ref :— 
Section 7). (Fara 8) 
Cases Referred: Chronological Paras 


(1963) Second Appeal No, 419 oi 
1963 (Orissa) 


6,7 
LP/AQ/H52/72/DVT 


Bipendra v. Rabindra Narayan (S. Acharya J.). 


A. I. R, 


AIR 1960 Pat 474 = 1951 BLJR 


697. Sariug Devi v. Dulhin 

Kishori Kuer ; £0 
AIR 1952 Trav Co 105 = 1952 Ker 

LT 436., Anantha Raman v. 

Aruna Chalam 10 
(1949) Second Appeal Na. 169 of 

1949 (Orissa) 3, 5,6, 7, 8 
AIR 1936 Mad 308 = 1936 Mad 

WN 399, Veettil Kelu v. K. M. 

Kakkara Chappan 40 


AIR 1931 Mad 110 = 33 Mad LW 
78, Pichaiappa Chetti v. Govin- 
daraia Mudaly 10 


. K. Rao, for Appellant: B. K. 
Pal, for Respondents. : 
JUDGMENT :— The plaintif has 


preferred this appeal ageinst the cons 
firming decision of the District Judge 
Cuttack, passed in Title Appeal No. 29 
of 1960. 

Ags This Court remanded Second 
Appeal No. 419 of 1963 to the lower 
appellate court to decide the matter 
afresh on giving findings on (1) the ques-« 
tion of the plaintiffs right to claim sub= 
rogation and reimbursement and (2) 
whether such a right if available would 
be barred by limitation when the amend» 
ments made in pursuance of the direc« 
tions of the High Court adding new res 
lief would be deemed to relate back to 
the date of institution of the suit. The 
court below on fresh hearing finds that 
the right to claim subrogation and re« 
imbursement is not available to the 
plaintiff. appellant herein. It has not 
decided the question of limitation on the 
ground that it does not arise for consix 
deration in view the conclusion on the 
first above-mentioned question. 

3. The plaintiff’s case in short fs 
that Touzi No. 3695 belonged to Gokula- 
manda, Baikunthanath and Kunjabehari, 
each having one-third share therein. 
Kunjabehari separated from the other 
two branches and the other two Gokula- 
manda and Baikunthanath, having twoe 
thirds share, continued joint, Baikuntha» 
nath mortgaged his one-third interest to 
one Murali Panda in 1933. Murali’s son 
Mohini Mohan obtained a mortgage des 
cree against Baikunthanath and put his 
Share to sale in Execution Case No. 354 
of 1941, Defendant No. 1 Rabindranara= 
yan, son of the above named Kunjas 
behari, purchased the share of Bais 
kunthanath in court sale on 15-9-1941 
for Rs. 1,000/-. Before confirmation of 
the sale. Baikunthanath executed a sale 
deed in favour of the plaintiff for a 
consideration of Rs. 1,500/- on 25-10 

941 in respect- of his 5 annas 4 pie 


. Share in the said Touzi which was on 


sale in the execution case. That sale 
deed was registered on 27-10-1941. From 
out of the consideration money paid by 
the plaintiff. Baikunthanath through his 
son deposited Rs, 1,000/- in court, and 
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the above-mentioned sale in the execu- 
tion case was set aside on 6-1-1942. In 
the meanwhile on 17th November, 1941 
10 annas 8 pies share in the Touzi be~- 
longing to Baikunthanath and Gokula- 
nanda was also put to sale in a certifi- 
cate proceeding for arrears of cess. and 
the first defendant purchased that por- 
tion of the Touzi in that sale. It is 
worthwhile’ mentioning that the said 
certificate proceeding was filed on the 
15th August. 1940 and notice thereof 
under Section 7 of the Public Demands 
Recovery Act was served on the 10th 
March, 1941 on the certificate debtor 
No. 2 who was living at that time. No 
notice could be served on certificate 
debtor No.'1 reported to be dead by 
that time. In Second Appeal No. 169 
of 1949 the Division Bench of this Court, 
on a consideration of the facts of this 
case. found that the above-mentioned 
Baikunthanath was the certificate debtor 
No, 2. and certificate debtor No. 1. who 


was reported to be dead, was Gokula- 


manda. these two being the co-sharers of 
the said two third share in the Touzi- 
Notice under Section 25 (2) of the Pub- 
lic Demands Recovery Act was issued on 
_the 21st May. 1941 and on the 15th Oct., 
1941 the agent of Gokulananda and the 
brother of defendant No. 1 filed an appli- 
cation for payment of the certificate 
dues by instalments. As no instalment 
as ordered by the certificate court was 
paid. the aforesaid certificate sale was 
held on the 17th November, 1941 and 
defendant No. 1 purchased the same and 
this sale was confirmed on the 20th 
January. 1942. 

The plaintiff alleges that the pur- 
chase made’ by defendant No. 1 in the 
above-mentioned certificate sale was Be- 
nami for the co-sharers Baikunthanath 
and Gokulananda and the said sale and 
purchase were brought about and ef- 
fected by fraud and collusion. without 
letting the same known to the plaintiff, 
in order to cause wrongful loss to the 
plaintiff. and so he is entitled to re- 
conveyance of his share in the Touzi on 
payment of proportionate share of the 
certificate sale amount. 

4, Defendant No. 1, who alone 
contested „the suit. resists the plaintiff’s 
allegations inter alia on the following 
grounds: (1) The certificate sale was 
not fraudulent, collusive or Benami: (2) 
The plaintiff was fully aware of the 
arrears of the cess due on the Touzi: 
(3) The plaintiff neglected to pay the 
same and allowed the sale to take place 
and (4) he (defendant No. 1) has ac- 
quired a valid title to the suit property 
by purchasing the same in the certifi- 
cate sale. Mostly on the above grounds 
he prays for the dismissal of the plain- 


tiff’s suit. 
5 This case has a chequered 
career which is evident from the fact 
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that this is for the third time it has 
come to be decided in this Court by way 
of second appeals, In the first second 
appeal arising out of this case (Second 
Appeal No. 162 of 1949 (Orissa)) it has 
been held that the concurrent finding 
of fact that there was neither fraud nor 
collusion amongst the defendants in the 
aforesaid certificate sale. cannot be in- 
terfered with. With regard to the Sale 
effected by Baikunthanath in favour of 
the plaintiff it has been held that there 
was no erroneous representation. within 
the meaning of Section 43 of the Trans- 
fer of Property Act. and accordingly the 


‘plaintiff cannot have recourse to that 


section and contend that he had an ab- 
solute title to the suit land at the time 
the property was sold in the certificate 
sale. The contention of the plaintif, 
that by virtue of purchase in the certi- 
ficate sale on 17-11-1941 no title vested 
in defendant No. 1 as by then the 


above-named Baikunthanath had already 


parted with his equity of redemption in 
favour of the plaintiff by the registered 
sale deed dated 25-10-1941. has been 
negatived in view of the provisions of 
Section 8 of the Public Demands Re- 
covery Act. In this connection it has 
been held that as the Section 7 notice 
under the Public Demands Recovery Act 
had been served on Baikunthanath in 
March, 1941 and he executed the sale 
deed in favour of the plaintiff on the 
25th October. 1941. by the express terms 
of Section 8 (a) of the said Act the pri- 
vate transfer made by Baikunthanath in 
favour of the plaintiff is void against 
the claim enforceable in execution’ of 
the certificate. It has also been found 
that as the mortgage decree was fully 
satisfied on account of the deposit of 
money made by Baikunthanath the first 
defendant, by purchasing his share in 
the Touzi in the certificate sale obtained 
full title to the same. The Hon’ble 
Judges directed amendment of the piaint 
as prayed for and remanded the second 
appeal to the trial court for deciding the 
two new questions viz. (1) Whether the 
pPlaintiff-appellant was entitled to suc- 
ceed in his claim of subrogation and (2) 
whethér under the certificate sale the 
one-third interest of Baikunthanath alone 
passed in the 5 annas 4 pies share of 
the Touzi or the interest of himself and 
his two sons also passed to the purcha- 
ser defendant No. 1. After remand. the 
trial court held that the plaintiff was 
not entitled to be subrogated to the 
rights and privileges of the prior mort- 
gagee, and secondly such a claim for 
subrogation was barred by limitation. 
On the above-mentioned second ques- 
tion the trial court found that under the 
certificate sale the interest of defendant 
Nos, 3 and 4 also passed to the auction 
purchaser and the sale of such interest 
is not vitiated for want of notice under 
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Section 7 of the Public Demands Re~ 
covery Act. The plaintiffs suit was ac- 


cordingly dismissed by the trial - court. 
In appeal by the plaintiff the appellate 
court dismissed the appeal on the 
ground that the plaintiff's claim for 
subrogation was barred by limitation 
under Article 132 of the old Limitation 
Act. It. however. held that the trial 
court had no jurisdiction to consider 
the question as to whether the plaintiff 
was entitled to claim right of subroga- 
tion as in Second Appeal No. 169 of 1949 
(Orissa) the above-mentioned question 
was decided in the affirmative in fav- 
our of the plaintiff. With regard to the 
above-mentioned second question the 
appellate court concurred with the find- 
ing of the trial court that 5 annas 4 pies 
interest in the said Touzi including the 
interest of defendant Nos. 3 and 4, the 
sons of Baikunthanath, passed to defen- 
dant No. 1. the purchaser at the certifi- 
eate sale. and as such the plaintiff was 
mot entitled to claim  reconveyance 
of any share in the disputed properties. 


6. Agains; the aforeseid decision, 
the plaintiff for the second time moved 
this Court In Second Appeal No. 419 of 
1963 (Orissa). At the hearing of this 
appeal the question regarding the pass- 
ing of interest of defendant Nos, 3 and 
4 to the purchaser in the certificate 
- gale. being the second above-mentioned 
question referred to the trial court as 
stated above, was not pressed. as speci- 
fically mentioned in the judgment of 
this Court in Second Appeal No. 419 of 
1963 (Orissa). The only two points 
urged and argued for both ‘sides in the 
said second appeal were: (1). Whether 
the courts below erred in holding that 
the claim of the plaintiff to be reimburs~ 
ed was barred by limitation and (2) 
whether the lower appellate court erred 
in holding that the High Court: in Se- 
cond Appeal No. 169 of 1949 had al~- 
ready decided tne question regarding 
the right of the plaintiff to be re- 
imbursed by virtue of his claim of 
subrogation and so it was no longer 
open to the trial court to consider that 
question and come to a finding that the 
plaintiff was not entitled to subrogation. 
Hon’ble A. Misra, J. decided that the 
‘lower appellate court was wrong in its 
interpretation that their Lordships in 
Second Appeal No. 169 of 1949 (Orissa) 
finally decided the question that the 
right of the plaintiff to be reimbursed 
iby virtue of his claim of subrogation 
was already decided by the High Court 
fin the previous second appeal and that 
it was no longer open to the trial court 
to consider that question. On arriving at 
the aforesaid finding Hon’ble A. 
Misra. J. again remanded the case to the 
lower appellate court for disposal by giv- 
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ing findings on the question of the plain» 
tiffs right to claim: subrogation and re+ 
imtursement, and whether such a right, 
if available, would be barred by limita» 
tior. The appellate court on remand 
ncs that the plaintiff-appellant is a mere 
volunteer and, therefore, is not entitled 
to zlaim subrogation under Section 92 
of the Transfer of Property Act or re 
imkursement under Section 69 of the 
Ind.an Contract Act. In view of the 
aforesaid conclusion the other question 
of Limitation did not arise for the ap- 
mellate court’s consideration. 


7.. Mr. Rao. the learned counsel! 
for the appellant at the outset contend~ 
ed that in the Division Bench decision 


of -his Court in Second Appeal No. 169 


of 1949 (Orissa) their Lordships held 
thai the plaintiff was entitled to be 
subrogated, and so. it was not available 
for the trial court to consider and give 
a fmding on this and other questions 
aris ng therefrom. According to Mr. 
Rao, in view of the aforesaid decision 
on the above question, the only thing 
whith was available for consideration of 
the lower courts was to determine the 
amcunt to be reimbursed to the plain« 
tiff. This particular question was agi- 
tatei in the above-mentioned Second 
Appeal No. 419 of 1963 (Orissa). and 
Hon*ble A. Misra, J. on an elaborate 
consideration of the findings and con» 
clus.ons, in Second Appeal No. 169 of 
194€ (Orissa) arrived at the definite find~ 
ing that the above-menticned question 
pertaining to subrogation vas not at all 
decided by the High Court in the pre- 
vious second appeal. Moreover, the 
learned counsel who appeared for the 
appellant in Second Appeel No. 419 of 
1963 ( Orissa) expressly conceded that 
the High Court in Secohd Appeal No. 
169 of 1949 (Orissa) did not decide the 
question of subrogation. and the lower 
appellate court wes wrong in holding 
that the said question had been finally 
decided by the High Court and the 
learned Munsif had no jurisdiction to 
cons.der the claim of stbrogation or 
giving a finding on that question. As 
the appellate court did not give any 
findiag and set aside the finding of the 
trial court on this aspect of the matter 
on the aforesaid basis, Misra J. in Se- 
cond Appeal No. 419 of 1963 ‘(Orissa) 
remanded this case again to the appel- 
late court as stated above. Therefore, 
the above-mentioned contention of 
no Rao is without any force and sub= 
stance, 


3. It was next contended by Mr. 
Rao that the above-mentioned certificate 
sale was effected on 17-11-1941. Prior 
to that the plaintiff on 25-10-1941 had 
purenaased one-third share in the Touz 
from Baikunthanath and the said sale 
deed was registered on 27-10-1941. On 
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the above facts Mr. Rao contended that 
the said sale by Baikunthanath was 
valid at the time when it was effected 
in favour of the plaintiff and it became 
void only on 17-11-1941 when the cer- 
tificate sale was made. and so, as Bai- 
kunthanath deposited Rs. 1,000/- in the 
aforesaid execution case arising out of 
the previous mortgage decree from oyt 
of the consideration money received 
from the plaintiff on account of the 
aforesaid sale. the plaintiff was entitled 
either to be subrogated or to be re- 
imbursed. I do not find any merit in 
this contention. In this case the certi- 
ficate proceedings were initiated on the 
15th August. 1940 and notice under Sec- 
tion 7 was served on Baikunthanath on 
the 10th March, 1941. The sale in fav- 
our of the plaintiff by Baikunthanath 
was made on 25-10-1941 Le. subsequent 
to the service of notice under Section 7 
in the said certificate proceedings. Con- 
sequently by the express provisions of 
Section 8 (a) the private transfer made 
by Baikunthanath in favour ‘of the 
plaintiff in the aforesaid circumstances 
is void against the claim enforceable in 
execution of the certificate. As the first 
defendant purchased the property in the 
certificate sale. the sale deed executed 
by. Baikunthanath in favour of the plain- 
tiff on 25-10-1941 is void as egainst the 
certificate purchaser. the defendant 
No. 1. The Division Bench in Second 
Appeal No. 169 of 1949 (Orissa) has 
decided this question as stated above. 
There is nothing in Section 8 of the 
Public Demands Recovery Act nor 
could Mr. Rao cite any authoritative 
decision from which it can be said that 
the private transfer effected prior to 
the actual date of the certificate sale 
was valid at the time when it was made, 
and it became void only after the certi- 
ficate sale. Accordingly. this contention 
of Mr. Rao also fails. 


9. The next point for considera~ 
tion is whether the plaintiff. by pur- 
chasing the property from Baikuntha- 
math on 25-10-1941, has acquired -the 
right on subrogation, as Baikunthanath 
redeemed his share in the Touzi by pay- 
ment of Rs. 1,000/- from the considera- 
tion money received from the plaintiff. 
This question has been considered by 
the court below in the context of the 
evidence on eed and in the light of 
relevant decisions on the question. Apart 
from the above: considerations I also 
find that the plaintiff, on the execution 
of the sale deed in his favour on 25-10- 
1941, paid Rs. 1,500/~ to Baikunthanath 
as consideration money for the said 
sale. Baikunthanath through his own 
agent deposited Rs, 1,000/- and odd to 
satisfy the mortgage decree against him 
and redeemed the mortgaged property. 
The plaintiff did not take any step for 
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depositing the money in the execution 
proceeding for the purpose of redeem~< 
ing the mortgage debt. A sum of 
Rs, 1022-4-9 pies was deposited into 
court in the aforesaid execution pro~ 
ceeding by Baikunthanath’s son. respon= 
dent No. 3, to set aside the auction 
sale. By the time this amount was de- 
posited. the sale deed. Ext, 1, executed 
in favour of the plaintiff on ‘25-10-1941 
had not ‘been registered. It appears 
from paragraph 8 of the judgment in 
Second Appeal No. 169 of 1949 that in 
the Kabala Ext. 1 it is mentioned that 
Baikunthanath wanted money to free 
the properties from the auction sale 
held in execution of a Civil Court dẹ- 
cree and for payment of certain arrears 
of cess and to meet other necessary ex- 
penses. It also appears therefrom that 
specifically there is no mention in 
the sale deed about the existence of the 
mortgage decree. From the above facts 
it cannot be said that the plaintiff ad- 
vanced the above-mentioned considera- 
tion money to Baikunthanath to redeem 
the property sold in execution of the 
mortgage decree. On the contrary. the 
above-mentioned recitals indicate. that 
Baikunthanath wanted money not only 
to free the property from the said auc- 
tion sale. but also for other purpose as 
stated above. From the above-mention- 
ed facts it is also possible that the plain- 
tiff probably did not know about the 
existence of the said mortgage decree. 
10. Apart from the above factual 
aspect, there is no evidence to show 
that the plaintiff-appellant had any pre- 
existing prior interest in the property. 
There is no evidence or assertion about 
express assignment of the equity of re- 
demption by Baikunthanath in - favour 
of the plaintif. The distinguishing fea- 
ture between subrogation by operation 
of law, as provided under the first para- 
graph of Section 92 of the Transfer of 
Property Act. and subrogation by agree~ 
ment provided under the third para- 
graph of the eaid section is that in the 
former the person having a pre-existing 
interest in the property discharges the 
prior mortgage to protect his own inte- 
rest. whereas in the latter case he would 
ibe discharging only an obligation he 
had undertaken under a specific agree- 
ment. In the present case the sale deed 
executed on 25-10-1941 and registered 
on 27-10-1941 did not confer any valid 
right. title or interest on the plaintiff 
in the said property, as that sale is void 
under Section 8 (a) of the Public De- 
mands Recovery Act for reasons stated 
above. So it cannot be said that the 
plaintiff had any subsisting interest in 
the property for the protection of which 
he paid the consideration money. The 
aforesaid purchase being the sole basisi. 
of his interest in the property on which 
he founded his claim for subrogation, 
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and the said purchase is of no avail to 
him. being void and inoperative in law, 
his claim for subrogation cannot be sus- 
tained in law. The plaintiff having no 
interest in the property is in the posi- 
tion of a volunteer. and so he cannot 
claim the right of subrogation. 

In Sarjug Devi’s case (AIR 1960 Pat 
474) it thas been held that where 
a person, who has no interest In 
the equity of redemption or the 
property mortgaged. -pays off the 
‘Mortgage and goes into possession, he 
is a mere volunteer with no equities ‘in 
his favour and is not subrogated to the 
rights of the mortgagee. A suit 
possession against him by the owner of 
the equity of redemption. without pay- 
ing the mortgage money. is maintain- 
able. In that case the person actually 
Paid the mortgage money and was in 
possession of the propertv; even then 
it was decided as stated above. 


In the case reported in AIR 1931 
Mad 110 it has been held that the doc- 
trine of subrogation is not applicable to 
a volunteer, The decisions reported -in 
AIR 1952 Trav-Co 105 and AIR 1936 
Mad 308 support the above-mentioned 
view. Therefore, the plaintiffs case 
does not come within the first paragraph 
of Section 92 of the Transfer of Pro- 
perty Act. 

11. The plaintiff also cannot 
bring his case within the provisions of 
the third paragraph of Section 92 as he 
has not made outa case of specific 


agreement as provided in the said para-. 


graph. 


12. For reasons stated above, the 
plaintiff cannot claim the right of subro- 
gation on the facts and circumstances of 

case. 


13. On the above discussions and 
considerations I do not find any merit 
in this appeal which is hereby dismissed 


with costs, 
Appeal dismissed, 
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ORDER :— This revision is by the 
defendant and arises out of a suit for 
partition - which the plaintiff-opposite ` 
party sought to carve out his moiety 
share in the suit-property allotting the 
balance half to the petitioner. 


2. The plaintiffs case was that 
all the ancestral properties of the par- 
ties had been partitioned by metes and 
bounds excepting the — suit-property 
which is the homestead of the parties. 
The petitioner in his written statement 
pleaded that the lands set out in Sche- 
dule Ka of’ the written statement were 
also the joint family property of the 
parties. and so liable to partition. Since 
all the joint family properties had not 
been included in the partition suit, the 
suit was liable to be dismissed. Ac- 
cordingly. one issue was framed as to 
whether the properties given in Sch. Ka 
of the written statement had been parti- 
tioned amongst the members of the 
family previously and whether all the 
joint family properties Liable to parti- 
tion, have been brought into hotchpot 
In the suit. 

3. The trial court held that the 
properties in Sch, B of the plaint as 
well as those in Sch. Ka of the written 
statement. are liable to partition. since 
they are joint family >roperties and 
had not been partitioned before The 


‘plaintiff. thereupon, appealed in respect 


of that portion of the decree under 
which Sch. Ka property of the written 
Statement was directed to be partition- 
ed. The trial court came to the conclu- 
sion that Ka Sch. property was the 
Joint family property and was thus liable 
to partition relying upon the statement 
of P. W. 1. the son of the plaintiff. 
Sch. Ka contained four lots. According 
to the plaintiff. his father purchased 
lots 1. and 2 and lots 3 and 4 were joint 
family properties which had been allot- 
ted to his share in the prior partition. 
P. W. 1, son of the plaintiff, however, 
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stated that they became separate In mess 
only twenty years ago and lots 1 and 2 
of Sch. Ka were purchased by his 
father. 


4._: The lower die court 
thought that the evidence on the point 
was very inconclusive, the testimony of 
the father and son being at variance 
with each other and apart from the 
presumption of the entry in the C. S. 
record of rights being in favour of the 
‘plaintiff. the oral evidence adduced on 
behalf of the plaintiff, however, put the 
matter in doubt. 

5. . The cia -abpeliawt con- 
tended before him that the parties had 
mot focussed their attention properly on 
the issues regarding the joint family 
character of Ka Sch. property and pray- 
ed for a remand. The lower appellate 
court was of opinion, on the evidence 
on record. that the defence case is not 
acceptable. Therefore. in the interest 
of justice. he remanded the case'to the 
trial court directing him to afford fur- 
ther opportunities to the parties to lead 
evidence on the question as to whether 
Ka Sch. property is the joint family 
property liable to partition in the suit. 


6. The only contention raised 
here is that the lower appellate court’s 
power of remand being limited to the 
case envisaged under Rules 23 and 25 
of Order 41. Civil P. C. and the present 
order of remand being one. not covered 
by either of these two rules, has been 
passed without ‘jurisdiction, 


Reliance in this connection is placed 
on a decision of the Supreme Court in 
AIR 1965 SC 364. (Mahendra v. Sushilla). 
In this case. Mudholkar J. in a separate 
judgment said as follows: 


“Appellate Court’s power under 
Section 107 of the Civil P. C. to remand 
a case or to frame issues and refer them 
for trial. or to take additional evidence 
or require such evidence to be taken is 
regulated by the provisions of O. 41, 
Rr. 23 to 25 and 27. Rule 25 circum- 
scribes the powers of the appellate Court 
to frame an issue and refer the same 
for trial to the Court below. if it need 
be. by taking additional evidence, and 
permits it to adopt this course only ‘if 
{a) the trial Court has omitted to frame 
an issue (b) try an issue or (c) to deter- 
‘mine any question of fact which appears 
to the appellate court essential to the 
right decision of the suit upon the 
merits. There is no scope for exercise 
of power under Rule 25, where the trial 
Court already had raised the necessary 
issues. which the appellate Court pur~ 
ported to remand for finding. In such 
a case. in view of the express provisions 
of this rule the High Court cannot have 
recourse to inherent powers, because it 
is well settled that inherent powers Can 


Bira v. Chaitan (Ray Ace. C. Jj 
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be availed of ex debito justitiae only in 
the absence of express provisions in the 
Code.” 

The other two learned Judges do not 
appear to have’ subscribed to this view. 
An appellate court has powers, ex- 
pressly conferred upon it. under vari~ 
ous provisions of the Code, in addition 
to its inherent powers. Section 107 of 
the Civil P. C. speaks of the powers of 
the appellate court which comprises, 
inter alia. a power to remand a case, 
Such power is subject to such conditions 
and limitations as’ may be prescribed: 
in other words. such power will be 
subject to the provisions of Order 41, 
Rules 23 and 25, Civil P. C. That 
apart, Section 151, Civil P. C. recog- 
nizes. the inherent powers of every 
Court to make such orders as may be 
mecessary ex debito iustitiae or to pre« 
vent abuse of the process of Court. 
Section 94 of the Code likewise provides 
that a Court may, if it is so prescribed, 
grant a temporary injunction and may 
make such interlocutory order as may 
appear to the Court to be just and cons 
venient. 

T. The Supreme Court in the 
case of Manohar Lal Chopra v. Ral 
Bahadur Rao Raja Seth Hiralal. AIR 
1962 SC 527, has said— 

“The effect of the expression “if if 
is so prescribed” is only this that when 
the rules prescribe the circumstances in 
which the temporary injunction can be 
issued, ordinarily. the Court is not to 
use its inherent powers to make the 
necessary orders in the interests of 
justice. but is merely to see whether 
the circumstances of the case bring it 
within the prescribed rule. If the pro~ 
visions of Section 94 were not there in 
the Code, the Court could do that in the 
exercise of its inherent jurisdiction...... 

The section itself says that nothing 
in the Code shall be deemed to limit or 
otherwise affect the inherent power of 
the Court to make orders necessary for 
the ends of justice. In the face of such 
a clear statement, it is not possible to 
hold that the provisions of the Code 
control the inherent power by limiting 
it or otherwise affecting it. The inherent 
power has not been conferred upon the 
Court. it is a power inherent in the 
Court by virtue of its duty to do juss 
tice between the parties before it. 

Further, when the Code itself re« 
cognizes the existence of the inherenf 
power of the Court, there is no question 
of implying any powers outside the 
limits of the Code.” 

They further said that there being no 
such expression in Section 94 which ex- 
pressly prohibits the issue of a tempo- 
rary injunction in circumstances not 
covered by Order 39 or by any rules 
made under the Code, the Courts have 
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Inherent jurisdiction to issue temporary 
injunction in those circumstances, if the 
interests of justice require it. 

What has been said in regard to 
inherent powers of the Court to issue 
interim injunction, having regard to 
Section 94 and Order 39 of Civil P. C., 
would, mutatis mutandis, apply to the 
exercise of inherent power in the matter 
of.remand under Section 107 read with 
Order 41, Rules 23 and 25, Civil P. C. 
There is no denying the legal position 
that the inherent power of the Court 
- cannot override the express; provisions 
of the Code, If a given situation or a 
set of circumstances have been visualised 
and provided for in any section or rule 
of the Civil P. C., those situations and 
those circumstances must be dealt with 
strictly in accordance with the provi- 
sions therefor. There is -no scope in 
such a situation to invoke the inherent 
powers of the Court. but if a situation 
arises which has not been envisaged in 
the Code. there is no bar to the exer- 


view thet their Lordships of 
Supreme Court in the case in AIR 1962 
SC 527. said tnat even though Sec, 94 
empowered the Court to issue tempo- 
rary injunction. if it is so prescribed, 
it did not curtail the inherent power to 
grant injunction in circumstances not 
covered by Order 39. Similarly. even 
if the present situation is not one which 
is expressly envisaged and provided for 
either under Rule 23 or Rule 25 of 
Order 41, nevertheless, if the Court feels 
that in the interest of justice the matter 
requires reconsideration by the trial 
court after giving further opportunities 
to the parties to lead evidence. he can 


exercise its inherent power to remand. — 


it is in this sense that what has been 
said by Mudholkar, J. in the case in 
AIR 1965 SC 364. must be understood. 


8. In the instant case, the appel- 
Tate court felt that on the evidence on 
record, it was not able to uphold the 
finding of the trial court with regard to 
the character of partibility of Ka Sch. 
property and yet felt that the interests 
of justice required that the parties 
should be given an opportunity to lead 
fuller evidence on the issue and hence 
remanded. This exercise of power of 
remand would obviously be one in the 
exercise of inherent power of the Court. 
In this sense it cannot be said thet the 
appellate court acted without jurisdic- 
tion. He may have acted wrongly, but 
acting wrongly is not the same thing as 
to act without jurisdiction. 

9. Dealing with the powers of 
High Court: under Section -115, Civil 
P. C.. the Supreme Court, in the case 
of Managing Director, Hindusthan Aero- 
mautics Ltd, v, Ajit Prasad Tewary 


Orissa Fibre v. Orissa S. E. Board l 
1972 SCD 161 = (AIR 1973 SC 76) has 


A. L. R. 


said that even though tha order of the 
appellate court may be right or wrong 
or may .be in accordance with law or 


may not be in accordance with law, but 
if it had jurisdiction to make that 


order. the High Court cannot invoke 


the jurisdiction under Section 115, Civil 


m ii ~“ 


On this ground. this revision is 


‘bound to fail.’ 


8. There is another angle from 
which I am inclined not to interfere in 
this revision. Even assuming that the 
first appellate court acted . illegally in 
the exercise of its jurisdiction or ex- 
pressed a power which it did not pos- 
sess, I feel that ultimate justice has 
been done to both parties and the order 
is one which is also to the benefit of 
the defendant. because as has been 
stated by the lower appellate court. if 
he had not remanded the case, he would: 
have held against him. Thus, when I 
feel that substantial justice has been 
done, I should not interfere in exercise 
of the revisional power whieh is entire- 
ly discretionary and is not expected to 
be exercised when it avpears to the 
Court that the ultimate justice has been 
done between the parties, though im-< 
properly and illegally, 


9. For the aforesaid reasons, IT 
would dismiss this revision. but in the 


. circumstances, I would- direct the oppo- 


site party to pay Rs, 25/- to Mr, Sinha 
for the petitioner. as costs, within six 


months. : 
Revision. dismissed. 
AIR 1973 ORISSA 104 (V 60 C 38) 
R. N. MISRA AND B. K. RAY. JJ. 


M/s. Orissa Fibre, Cuttack, Peti- 
tioner v. The Orissa State Electricity 
Board and another, Opposite Parties, 





Original Jurisdiction Case No. 119 


of 1971, D/- 17-8-1972. 


Index Note:— (A) Electricity Act 
(1910). Section 24 (1) — When there is 
a bona fide dispute raised by the consu- 


mer as to the amount payable it cannot — 


be said that he has neglected to pay the 
dues. In Such a case action under Sec- 
tion 24 (1) cannot be taken, AIR 1958 
Bom 498 and AIR 1966 Bom 160, Fol- 
lowed. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1966-Bom 160 = 67 Bom LR 

919, Maharashtra State Electri- 
` city Board v. M/s, Madhusudan- 

das . a 
AIR 1958 Bom 498 = 60 Bom LR 

e Nagpur Corporation v. 


KP/AQ/G241/72/JHS 


f 


L. & P. Co. Lid, £. 


‘ Manner 
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1905 AC 426, Westminster Cor- 
poration v. London & North : 
Western Rly..- 3 


G. Rath. R. K. Patra and R. C. Pra- 
dhan. for Petitioner, S. Mohanty and 
K. N. Sinba, for Opposite Parties, 

R. N. MISRA. J.:— A partnership 
firm — M/s. Orissa Fibre runs a factory 
near Sakhigopal in the District of Puri 
for. manufacture of coir products and 
fibre . materials. It entered into an 
agreement with the Orissa State Electri- 
city Board— opposite party No, 
supply of electric energy to the factory. 
The agreement was dated 9-7-1964 and 
was to be enforced for three years. In 
terms of that agreement, the petitioner 
undertook to consume a minimum quan~ 
tity of energy being 131.75 KVA at the 
rate of Rs. 5-50 per KVA which amount- 
ed to Rs. 722/- per month. In Janu- 
ary, 1965. supply of.energy began. In 
November, 1966, the petitioner was re- 
quired to pay the minimum charge of 
Rs, 2,093.28 per month. The petitioner 
protested against the revision of rates 
made unilaterally by the Board, When 
the Board took the stand that the higher 
rate was the outcome of the revised 
tariff. the petitioner raised a dispute 
and wanted the matter to be referred 
to arbitration in terms of the agree- 
ment. On 15-11-1967. a fresh - agree- 
ment was executed for supply of energy 
#o the petitioner and the agreement 
came into force with effect from 1-12- 
1967 for a period of 15 years. Accord- 
ing to the petitioner it has paid all the 
_demands raised for supply made under 
the new agreement. ït called upon the 
Board to refer the dispute arising out 
of the revised tariffs under the old 
agreement in respect of the supply made 
between November, 1966 and November, 
1967. The opposite party Board instead 
of getting the dispute resolved in. the 
indicated in the agreement 
threatened to discontinue the supply 
and ultimately issued a notice on 11-1- 





1970, in terms of Section 24 (1) of the. 


Indian Electricity Act. 1910. Thereupon 
the petitioner came before’ this Court 
with the present petition asking for a 
writ a mandamus not to give effect to the 
motice of disconnection. 


2. The State Electricity Board in 
fts affidavit of opposition does not dis- 
pute the fact that the non-payment of 
the dues leading to the notice of dis- 
connection relates to the period between 
August, 1966 and November, 1967 — a 
period under the old agreement. It is 
stated that the rate of tariff was revised 
from 1-8-1966 by the Board. Under the 
Act as also the agreement in question 
unilateral revision of tariffs is provided 
and the petitioner is not. entitled to 
question the revision of tariffs. Even 
though there is no provision in the 


Orissa Fibre v. Orissa S. E. Board (R. N. Misra J.) 


1 for - 
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new agreement that arrears of energy 
charges under the old .agreement can 
be realised, by necessary implication, 
the terms dealing with default would 
equally apply. to default in respect of 
the demands raised under the old agree- 
ment. Again, on the admitted position 
that the petitioner is a defaulter, action 
under Section 24 (1) of the Indian 
Electricity Act can be taken by the op- 
posite party-Board. : 

3. It is conceded by both sides 
that the provisions of Section 24 (2) of 
the Indian Electricity Act. 1910. do not 
apply to the present case. The Board 
exercises statutory powers. It is not 
disputed that the Board is a licensee 
within the meaning of the Act. Statu- 
tory powers are vested in the Board. It 
is well settled in law that a public body 
invested with statutory powers must 

e care not to exceed or abuse such 
powers. It must keep itself within the 
limits of the authority committed to it 
and it must act reasonably. (See West- 
minster Corporation v. London & North 
Western Riy.. 1905 AC 426). The power 
conferred under Section 24 (1) of the 
Indian Electricity Act of 1910, ig intend- 
ed to be exercised as a coercive mea- 
Sure to force the consumer to pay the 
charges to the licensee. Arrear dues in 
réspect of energy bills are certainly 
claims recoverable through Court. The 
power vested under Section 24 (1) of 
the Act is to ensure payment of the 
energy charges without forcing -the 
licensee to resort to a suit. While the 
intention of the statute in providing for 
discontinuance of supply to consumers 
neglecting to pay charges is clear it 
cannot be overlooked that such power 
because it vests cannot be abused. 

There is no dispute before us 
by _counsel for the petitioner that the 
tariff rates could be revised by the Board 
unilaterally. In fact provision therefore 
has been made in the Electricity Supply 
Act of 1948. The agreement of 1964 also 
stipulated for the same. While the 
demands at the revised rate would thus 
not be incompetent, there may be room 
for raising a bona fide dispute against 
the rates charged. The petitioner’s coun- 
sel relies upon two decisions of the Bom- 
bay. High Court in support of his con- 
tention that there was in fact a bona 
fide dispute in regard to the rates pay- 
able and until such dispute was deter- 
mined, the disputed claim could not be 
taken as an arrear and action could not 
be taken under Section 24 (1) of the 
Indian Electricity Act for discontinuance 
of supply of energy by treating the peti- 
tioner as a defaulter. In the case of 
Nagpur Corporation v. N. E. L. & P. Co. 
Ltd., AIR 1958 Bom 498 Mudholkar, J. 
(as his Lordship then was) said that if 
there was a bona fide dispute between 
the parties as to what was payable, the 
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failure to pay cannot amount to a neglect 
to pay within the meaning of Sec. 24(1) 
of the Act and, therefore, action could 
not be taken bv the electrical undertak- 
ing to discontinue the supply. A writ 
of mandamus was issued against the 
licensee not to give effect to the notice 
under Section ‘24 (1) of the Act. In a 
‘later case M. S. E. Board v. M/s. Madhu- 
sudandas. AIR 1966 Bom 160. another 
Division Bench of the Bombay High 
Court held that even where the agree- 
ment prescribed the rates and provided 
that there could be a revision from time 
to time by the licensee. when a new 
system of charging was introduced, the 
consumer could honestly believe that it 
was not liable to the charge according 
to the new tariffs. There could be a bona 
fide dispute even though according to 
the Board the demand was wholly justi- 
fied on the basis of the agreement and 
until the dispute owas resolved, there 
would be no scope for action under Sec- 
tion 24 (1) of tie Act. Learned counsel 
for the petitioner on the’ authorities re- 
ferred to above contends that the Board 
acted high-handedly in refusing to refer 
the dispute raised by the petitioner far 
arbitration and at the same time 
forcing the petitioner to pay the 
demand raised by it. which was not pay- 
able according to the petitioner, by 
threatening action under Section 24 (1) 
of the Act. We find the petitioner has 
really a genuine grievance against the 
action of the opposite party-Board, 


5. Section 24 (1) of the Act, as 
we have already indicated, is an addi- 
tional power vested in the licensee to 
enforte collection of its dues. Under 
this scheme of the Act. monopoly rights 
are vested in a licensee and in order 
that the public utility service may be 
carried on without inconveniences and 
with efficiency, vrovision has been made 
under Section 24 (1) of the Act to effect 
discontinuance of supply of energy when 
eg is negligence to pay the energy 
ues, 
the basis that taking the matter to Court 
for realisation of the dues would in- 
volve lot of time and expenses. In the 
present case the dues are said to bə for 
the period between August. 1966 and 
November. 1967. The Board for some 
reason or other did not enforce the de- 
mand by ing action under S. 24 (1) 
of the Act soon after there was negli- 
gence as alleged by it on the part of the 
petitioner, to satisfy the damand. 
mew agreement was entered into and ac- 
cording to the petitioner there has been 
mo default at all in the matter of pay- 
ment of the demands raised under the 
new agreement. In regard to such old 
claim which is in dispute, the provi- 
sions of Section 24 (1) of the Act should 
indeed not be applied. 


Bauri v. Endowments Commr, (R. N. Misra J.) 


Such a provision is justified on - 


A.L R. 


6. We would accordingly hold that 
there is a dispute raised by the petitioner 
in regard to the demands raised by the 
opposite party No. 1 under the old agree« 
ment and it is difficult to hold that the 
petitioner has neglected to pay such dues. 
We would accordingly allow the writ 
application and issue a writ of manda- 
mus restraining the opposite party-Board 
from enforcing its notice made under 
Section 24 (1) of the Incian Electricity 
Act of 1910. We, however, make it clear _ 
that it would be open to the Board to 
recover its dues in any other manner 
open to it under the law and our pre~ 
sent order would not stand in the way. 
We do not make any order as to costs. 

B. K. RAY, J.:— 7. I agree. 


Petition allowed. 


7 





ATR 1973 ORISSA 106 {V 60 C 39) 
R. N. MISRA AND B. K. RAY, JJ. 


- Bauri Bessoyi and another, Peti- 
tioners v. Commissioner o Endowments, 
Orissa and others. Opposite Parties, 


Original Jur, Case No. 1060 of 1969, 
D/- 4-8-1972. 


Index Note :— (A) Orissa Hindu Reli- 
gious Endowments Act (1952), S. 25 — Un- 
less presumption of correctness of entries 
in record of rights is rebutted and compro- 
mise decree affirming the correctness of 
entries is set aside their effect cannot be 
negatived in summary proceedings under 
this section, (Para 2) 


B. B. Mohanty, for Petitioner; S, 
Mohanty and Y. S. N. Murty, for Op 
posite Parties. 


R. N. MISRA, J.:— The petitioners 
challenge the order of the Commissioner 
of Endowments made under Section 25 
of the Hindu Religious Endowments Act 
(2 of 1952) (hereinafter referred to as 
the Act) directing the issue of a re- 
quisition to the Collector of the district 
to deliver possession of the disputed pro~ 
perty to the trustee, the opposite party 
No, 3. on behalf of the deity the op« 
posite party No. 2. According to the 
petitioners they were inducted into the 
land (46.126 acres) long before vesting 
of the estate under the Orissa Estates 
Abolition Act (1 of 1952) which took 
place on 15-7-1955. In 1952 when the 
record-of-rights were finally (published 
the petitioners were given a Patta for 
the land wherein they hav= been shown 
to be the occupancy tenants of the pro« 
perty. After the final record was pub» 
lished a suit was filed in the Court of 
the Subordinate Judge, Berhampur (T, S, 
No, 6 of 1955): for a declaration that the 
defendants had not acquired the occu~ 
pancy right. That suit wes compromise 
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ed on 17-11-1959. The opposite parties 
2 and 3 recognised the petitioners to be 
occupancy raiyats and the property in 
question to be their raiyati lands. The 
right of the petitioners to own ‘and enjoy 
the property in perpetuity with full 
rights of alienation was also accepted. 
The petitioners paid the entire costs of 
the litigation esr ae to Rs. 2.000/- 
to the opposite parties 2 and 3. In 1967, 
the opposite party No. 3 made.an ap- 
plication under Section 25 of the Act 
alleging that there had been an aliena- 
tion in respect of this property contrary 
to law. that is. without sanction of the 
Commissioner as provided for under Sec- 
tion 19 of the Act; as such the aliena- 
tions may be set aside and a requisition 
be sent to the Collector for putting the 
deity in possession thereof. That peti- 
tion was allowed by the Commissioner 
of Endowments by order dated 24-7-1969. 
The petitioners have come up before 
this Court asking for a writ of certiorari 
to quash that order. 

2. The 


record-of-rights carries 


statutory presumption of correctness of - 


facts stated therein. It must, therefore, 
be assumed that by 1952 the petitioners 
were occupancy tenants in regard to the 
property in question. In the title suit 
the very opposite parties who applied 
under Section.25 of the Act admitted the 
occupancy status of the petitioners and 
agreed that the lands were raiyati and 
the petitioners were entitled to enjoy 
the same in perpetuity with absolute 
Tights of transfer. There has been a 
decree of the Court drawn up upon such 
compromise. The presumption of cor- 
rectness of the record-of-rights has thus 
been affirmed by the decree of the Court. 
Until the compromise decree is set aside 
jupon some ground available in law and 
ithe presumption of correctness arising 
‘out of the final record is rebutted, it is 
difficult in a summary proceeding ‘under 
Section 25 of the Act to negative their 
effect. Again the very applicants under 
Section 25 of the Act not only compro- 
mised conceding that the property was 
raiyati in character in the hands of the 
petitioners, but also received Rs. 2,000/~ 
by way of costs in the litigation. Prima 
facie they are estopped from raising the 
present plea. It is not necessary for us 
to examine whether in recognising actual 
cultivators to be tenants with subsisting 
rights there is an element of alienation 
within the meaning of the Act which as 
a condition precedent might require 
sanction of the Commissioner. The other 
outstanding features are sufficient to lead 
us to hold that the Commissioner of 
Endowments exercised his jurisdiction 
patently in. an illegal manner. We would 
accordingly allow the writ petition with 
costs and quash the impugned order 
made under Section 25 of the Act, Hear- 





' Harichand v. R. T. A.. Sambalpur (R. N. Misra J.J 
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ing fee is assessed at Rs. 200/. (Two 


hundred), 
B, K. RAY, J.i 3. I agree. 


Order accordingly. 





AIR 1973 ORISSA 107 (V 60 C 40) 
R. N. MISRA AND K., B. PANDA. JJ. 

Harichand Sharma, Petitioner v, Re- 
gional Transport Authority. Sambalpur 
and others. Opposite Parties. 

Original Jur. Case No. 300 of 1972, 
D/~ 20-7-1972. 


Index Note: —- (A) Motor Vehicles — 
Act (1939), S. 64 (1) (D — An order for 
renewal of a permit is appealable. AIR 
1956 Pat 437 & 1965 Ker LJ 795 & 1967 
Ker LJ 433, Rel. on; AIR 1959 SC 851, 
Followed; ILR (1961) Bom 174, Dissent- 
ed from. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 47 = (1971) 2 Mys 

LJ 440, S R. T. Corpn. vV. 

Nanjundappa 10 
AIR 1970 All 182 = 1969 All LJ 

103. Ram Swarup v. S. T. A. 


Tribunal 10 
AIR 1967 All 163. Bhan Singh v. 
R. T. Authority. Meerut 10 


1967 Ker LJ 433 = 1967°Ker LR 
375. Kuriakose v. Regional Trans- 
port Authority 

1965 Ker LJ 795 = 1965 Ker LT 
1165. Gopelan v, S. T. A. T, 
Trivandrum 9 


ILR (1961) Bom 174 = 1960 Nag 


LJ 577. Central Provinces Trans- 
port Services. Jabalpur v. State 
Transport Authority. Bombay . 10 
AIR 1959 SC 851 = (1959) Supp 
(2) SCR 692, Ram Gopal v. Anant 
Prasad 1l 
AIR 1956 Pat 437 = ILR 34 Pat 
429. Mahabir Motor Co. v. Bihar 
State 
Ranjit Mohanty and B. Nayak. for 
Petitioner; Standing Counsel (Transport) 
and S. C. Pariia, for Opposite Parties. 
R. N. MISRA. J.:— This is an ap- 
plication under Arts. 226 and 227 of the 
Constitution of India asking for quash- 
ing of the appellate order passed under 


‘Section 64 of the Motor Vehicles Act. 


1939 (hereinafter referred to as the Act) 
by the opposite party No. 3 

2. The petitioner is the grantee 
of a permanent stage carriage permit 
from the State Transport Authority on 
the Bargarh to Rampur via. Barpali 
route, The two destinations are admit- 
tedly situate in two different places — 
Bargarh being in the district of Sambal- 
pur and Rampur within the district of 
Bolangir. The. opposite party No. 2 
obtained a stage carriage permit on the 
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route Baragarh to Rampur via Sikirda 
from the Regional Transport Authority 
of Sambalpur. This permit was extend- 
ed upto Binka end was valid upte 26-12- 
1971. The opposite party No, 2 made an 
applicantion for renewal of the permit 
before the Regional Transport Authority, 
Sambalpur (opposite party No. 1)_as pro- 
vided for under Section 58 of the Act. 
This application was made on 25-9-1971, 
The petitioner made a representation 
under Section 57 of the Act against the 
grant of the renewal, He contended that 
the application for renewal was barred 
by limitation, the Regional Transport 
Authority had ro 
. the permit and the application was not 
in accordance with law. On 13-12-1971, 
renewal was granted by the Regional 
Transport Authority for a term of five 
years subject to the concurrence of the 
Regional Transport Authority. Bclangir. 
The petitioner carried an appeal before 
the opposite party No. 3 in M. V. Appeal 
No. 1 of 1972. The appellate authority 
by its decision dated 10th of April, 1972, 
dismissed the appeal. This application 
in certiorari is directed against the said 
appellate order, l 

3. In paragraph 33 of the im- 
pusned appellate judgment, 8 points were 
formulated for determination. In view 
of the contentions raised before us, if 
would be necessary to refer to points 1 
2. 3 and 7 thereof, which, for convent» 
‘ence. are extracted below: 


“Point— 1. Whether the R T A, 
Sambalpur had jurisdiction to grant the 
impugned renewal in favour of the res- 
pondent No. 2? 


2. Whether: the application of res- 
pondent No. 2 for renewal was barred 
by limitation ? 

3. Was the application of responds 
ent No, 2 defective ? 


7. Whether the appeal [Is maintain= 
able ?” 
The appellate authority came to hold 
that the Regional Transport Authority of 
Sambalpur had no jurisdiction to grant 
renewal for the route extending to both 
the districts and the renewal was valid 
es far as that portion of the route which 
is located within the Sambalpur district 
was concerned. The application for re- 
mewal made by the opposite party No. .2 
was found to have been made on 25-9- 
1971, and not on 25-8-1971. as alleged by 
the opposite party No, 2. As the per- 
mit. renewal whereof was asked for, was 
due to expire on 26-12-1971, the appli- 
cation was found to be barred by limi- 
tation. In view of the requirement of 
Section 58 (2) of the Act, the ren=wal 
application has to be made not less than 
‘120 days before the date of its expiry 
in case of a stage carriage permit, Under 
sub-section (3) of S, 58 of the Act. delay 
to the tune of 15 days was available to 
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A.LE. 


be excused on good cause being shown, 
The period of delay was more than 15 
days and no application was made in 
this case to invoke jurisdiction under | 
Section 58 (3) of the Act. The applica- 
tion of the opposite party Ne. 2 was aslo 
found to be defective but the defect was 
such that the permit which was ultima- 
tely granted could not be rendered in~- 
valid. The appellate authority. however, 
came to find that ‘the appeal at the in- 
Stance of the petitioner was not main- 
fainable though on the other findings 
in favour of the petitioner, the grant of 
the permit was to be set aside. As the 
appellate authority found that the ap- 
peal was incompetent. no relief was 
granted. ` 


4. Before us in the writ petition, 
therefore, the only question which re- 
quires adjudication is as to whether. the 
appeal at the instance of the petitioner 
lay before the appellate authority in this 
case, 


5. There is no dispute that the 
right of appeal has to be statutorily con= 
ferred and in the absence of such statu- 
tory provision, no right of appeal can 

e inferred or assumed. Section 64 of 
the Act makes provision fcr appeals. In 
clauses (a) to (i), sub-section (1) of that 
section, the right of appeal is provided 
în certain contingencies, It is not neces- 
sary to.refer to the several clauses of 
sub-section (1) of that section, because, 
Mr. Mohanty for the petitioner concedes 
that none of the clauses excepting Cl. (f) 
Is -relevant and if we hold that under 
that _brovision the petitioner could not 
sustain an appeal before the opposite 
party No. 3. the petitioner has no case. 
Learned counsel for the opposite parties 
take the stand that clause (f) has no ap- 
plication. We have; therefore. to analyse 
the’ provisions of clause (f) to find out 
whether the view of the appellate autho- 
rity that at the instance of the peti- 
tioner in the given case no appeal lay 
Is correct. : 

6. The provision of clause (f) is 
as follows: ‘ i 

“64. (1) Any person— 

x * ‘ox * 2 k 

(f) being a local authority or police 
authority or an. association which. or a 
person providing transport facilities who, 
having opposed the grant of a permit, is 
aggrieved by the grant therecf or by any. 
condition attached -thereto. or 


* * * * * m?? 


Mr, Mohanty contends that the petitioner 
is a person providing transport facilities 
and has opposed the grant of the rene~ 
wal and is aggrieved by the grant there< 
of. Therefore, at his instance an appeal 
under that clause was maintainable. 
There is no dispute that the petitioner 
is a person providing transport facilities, 
mor is there any dispute that the petis 
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tioner did oppose the grant of the rene- 
wal. The only question upon which there 
fis no agreement is whether grant of a 
renewal is covered under clause (f). 


7, The appellate Tribunal has 
taken the view that under this clause, 
the case of renewal is not at all covered. 
It is only the grievance arising out of 
the grant of a permit (not a case of 
renewal) which gives cause of action for 
the appeal. The appellate authority laid 
emphasis on clause (e) which deals with 
an appeal by a person aggrieved by the 
refusal of renewal of a permit. Absence 
of any provisions for appeal in case of 
grant in clause (e) and non-mention of 
renewal in clause (f) led the appellate 
authority to hold that grievance when 
renewal is granted. is not within ‘the 
purview of clause (f). 

BE: Mr. Ranjit Mohanty for the 
petitioner contends that the view of the 
appellate authority _about the scope of 
Section 64 (1) (f) of the Act is contrary 
to law and on a misreading of the statu- 
tory provision, the appellate authority 
failed to exercise jurisdiction vested 
in him under the Act. Learned Counsel 


for the other side contends that the in- | 


terpretation of the appellate authority is 
fin accordance with law and as such the 
appeal has been rightly dismissed as not 
maintainable. 
dents to support their view. We shall 
first refer to the case supporting either 
view and then 
' matter. 


9. In support of Mr. Mohanty’s 
contention he has relied upon a Divi- 
sion Bench decision of the Patna High 
Court in the case of Mahabir Motor Co. 
v. Bihar State, AIR 1956 Pat 437. This 
question pointedly arose for determina- 
tion before their Lordships of the Pajna 
High Court. Against renewal a person 
providing transport facility who had op- 
posed the renewal came up in appeal 
and the appeal had been entertained by 
the appellate authority. The writ ap- 
plication was directed against the deci- 
sion of the appellate authority on the 
ground that no appeal lay. It is useful 
to quote in extenso the contentions rais- 
ed before the Division Bench and the 
answers given by their Lordships. 


“In support of the petition two 
points have been urged before us by 
Mr. Bhabananda Mukherji. who appear- 
ed for the petitioner. The first point 
is that the order of the State Transport 
Authority in the exercise of its appel- 
late jurisdiction was itself void and with- 
out jurisdiction, because no appeal lay 
to the State Transport Authority. 

Our attention has been drawn fo 
Section 47 of the Motor Vehicles Act, 
which states. inter: alia that in deciding 
whether to grant or refuse a stage car- 
riage permit. the Regional Transport 


Harichand v. R. T. A.. Sambalpur (R. N. Misra J} [Prs. 6-9] 


Both sides have prece- 


proceed to decide the . 
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Authority shall have regard to certain 
matters mentioned in clauses (a) to (f) 
of sub-section (1) of the section; sub= 
section (1) further states that the Regio- 
nal Transport Authority shall also take 
into consideration any representations 
made by person already providing road 
transport facilities along or near the pro~ 
posed route or routes or by any local 
authority or police authority within 
whose jurisdiction any part of the pro- 
posed route or routes lies or by any as- 
sociation interested in the provision of 
road transport facilities. 

Section 57 of the Motor Vehicles Aci 
lays down the procedure in applying for 
and granting permits, Sub-section (3) of 
S. 57 says, inter alia, that the applica- 
tion shall be notified and a date will be 
fixed for the hearing of representation 
in connection with the application. Sub-+ 
section (5) of S. 57 lays down that the 
Regional Transport Authority shall dis-+ 
pose of the. application at a public hear- 
ing at which the applicant and the per- 
son making the representation shall have 
an opportunity of being heard either in 
person or by a duly authorised repres 
sentative. 

Our attention has also been drawn 
to Section 58 (2) of the Motor Vehicles 
Act which states that a permit may be 
renewed on an application made and dis- 
posed of. as if it were an application 
for a permit; therefore the procedure 
for renewing a permit is the same as 
for granting a permit. though under the 
proviso to sub-section (2) of S. 58 an an- 
plication for renewal is tọ be given pre- 
ference over new applications for per- 


= x BR 
Clause (f) states. inter alia. that any 
person providing transport facilities who. 


having opposed the grant of a permit. is 
aggrieved by the grant thereof, may 


‘prefer an appeal under Section 64. Mr 


Bhabananda Mukherji has argued that 
clause ` (f) is limited only to the grant 
of e permit and does not, therefore ex 
tend to the renewal of a permit. He has 
drawn our attention to the fact that in 
other clauses of Section 64 a distinction 
has been-drawn between the grant of a 
permit and the renewal of a permit; for 
example, clause fa) relates to the grant 
of a permit: clause (e) relates to the re+ 
fusal of renewal of a permit. 
* * 


I have already referred to Ss. 57 and 
58 which show that the procedure for 
the renewal of a permit is the same as 
the procedure for the grant of a permit, 
if. therefore. a person has a right to 
oppose the renewal of a permit. it seems 
somewhat strange and anomalous that 
he shall have the right to oppose the re- 
mewal of a permit but not the right of 
appeal against an order adverse to him. 
There is further difficulty in accepting 
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the narrow construction put on CL (£ 
by Mr. Bhabananda Mukherji. 


A local authority or police autho- 
rity has also the right to make, an ob- 
jection to the grant of a permit; they 
can also make an objection to the rene- 
wal of a permit. If the narrow construc- 
tion sought to be put on clause (f) by 
Mr. Mukherji is accepted. then the local 
authority or the police authority will 
also have no right of appeal against an 
adverse order made on an application 
for the renewal of a permit. as distin- 
guished from an application for the 
grant of a permit. This will give rise 
to a very anomalous result; and unless 
the words of the clause force us to ac- 
cept a narrow construction. such a con- 
struction as will result in an absurdity 
Should not be accepted. 

* 


* * Ld 


I would, therefore. hold that CL ($) 
of Section 64 relates not merely to the 
grant of a permit but also to the renewal 
of a permit; and a person who is ag- 
grieved by the order of renewal has the 
right to prefer an appeal under Sec- 
tion 64 of the Act.” 


This view receivəs direct support from ~ 


a Division Bench decision of the Kerala 
High Court in Gopalan `v. S. T. A. T, 
Trivandrum, 1965 Ker LJ 795. After 
referring to the scheme under the Act, 
their Lordships have held— 


“In our’ opinion the renewal of a 

permit is really the grant of a new per- 
mit to an existing operator. and that ap 
pears to be the gist of the observations 
of the Supreme Court in the decision 
cited above. It then follows that an 
order for renewal of a permit is appeal- 
able by transpor: operators who have 
opposed the renewal under clause (f) of 
S. 64 of the Motor Vehicles Act.” 
Two years later while dealing with the 
right of appeal under the Motor Vehi- 
cles Act a Full Bench of that Court in 
Kiuriakose v. Regional Transport Autho- 
ae Ernakulam, 1967 Ker LJ 483 indi- 
catea-— 


i “It has to be noted. as pointed ouf 
in Ramnath Prased v. State Transport 
Authority. AIR 1957 Patna 117. that 
Section 64 does not speak of any ‘order’ 
as the foundation for an appeal and that 
it speaks only in -erms of a person ag- 
grieved by a refusal. as for example. of 
the grant of a permit or of a renewal 
thereof i 


By necessary implication this observa- 
tion of the Full Bench is to the effect 


that when the renewal is allowed, the . 


aggrieved party has a right of appeal. 
10. The opposite parties rely upon 
@ Bench decision of the Bombay High 
Court in the case of The Central Pro- 
vinees Transport Services. Jabalpur v. 
State Transport Authority. Bombay. ILR 


nd 
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(1961) Bom 174. Mudholker, J. as his 
Lordship then was, answered the point 
directly against thd petitioner holding 
that an appeal lies only against an order 
granting a permit and not against an 
order granting renewal of a permit. They 
also rely upon a Division Bench deci« 
sion of the Mysore High Court in the ` 
case of S. R. T, Corporation v. Nanjund-~ 
appa. AIR 1972 Mys 47 and a Bench 
decision of the Allahabad High Court in 
the case of Bhan Singh v. R. T. Autho- 
rity. Meerut. AIR 1967 All 163. There 
is some observation in the case of Ram 
Swarup v. S. T. A. Tribunal. AIR 1970 
All 182, which supports the reasoning 
given in the cases taking the view that 
the procedural aspect provided in Sec- 
tion 58 (2) of the Act cannot be taken 
to confer a right of appeal with refer- 
ence to the provisions of Section 64 of 
the Act. 


11. We do not find any need ta 
critically analyse the view expressed by 
the series of cases which are Said to 
support the + contention of the opposite 
parties. The matter seems to have been 
concluded by the Supreme Court deci- 
sion in Ram Gopal v. Anant Prasad, AIR 
1959 SC 851. In paragrapk 12 of the 
judgment it has been stated: 

i The different clauses in the 
section deal with different situations. 
Each is independent of the others. 
Clause _ (f deals with a case where an 
objection ‘had been filed against the 
fresh grant or the renewal of a permit 
but the permit has none the less been 
granted or renewed. The clause gives 
the obiector a right of appeal againsi 
the result of the rejection of his obiec- 
tion if he is one of the persons men- 
tioned in it. The clause gives him that 
right irrespective of the fact whether he 
has a right of appeal under any of the 
other clauses: or not j 
The -Bombay decision referred to this 
case and quoted also a part of the judg- 
ment. but overlooked thig portion of the 
judgment. The Kerala case referred to 
by us did rely upon.this decision of the 
Supreme Court. We must hold that the 
law as laid down by their Lordships of 
the Supreme Court did confer a right 
of appeal on the petitioner. The Tri- 
bunal went wrong in its conzlusion that 
an appeal at the instance of the peti- 
tioner did not lie and therefore. it was 
in error in holding that the appeal at 
his instance was not tenable. That con- 


clusion of the Tribunal is liable to be 
vacated. 


12. In view of the findings of the 
appeallate Tribunal. once the appeal is 
found to be maintainable. the renewa 
granted in favour of the opposite party 
No. 2 must be quashed. We would aca 
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cordingly allow the application 
direct issue of a writ of certiorari quash- 
ing the order of the appellate Tribunal 
dated 10th of April. 1972. as also the 
decision of the Regional Transport 
Authority dated 18-12-1971. allowing re- 
newal of the permit. The petitioner 
shall be entitled to his costs. Hearing 
fee is assessed at rupees one hundred. 
PANDA, J. :— I agree. 


Application allowed, 
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Sushanta Kumar Chand and others, 
Petitioners v. The Speaker, Orissa Legis- 
lative Assembly and another. Opposite 
Parties. 

Original Jur. Case No. 947 of 1989. 
D/- 7-7-1972. 

Index Note:-— {A) Constitution of 
India. Art. 194 (3) — A legislative as- 
sembly can pass an order detaining con- 
temner for a fixed term but the unex- 
pired portion of the sentence would lapse 
as and when the session during which 
the detention order was made ends and 
assembly is prorogued, (Para 6) 
Cases Referred : Chronological Paras 
AIR 1965 SC 745 = (1965) 1 SCR 

413, In re under Art, 143 of the 
Constitution of India 4 

C. V. Murty. for Petitioners; Advo-~ 

cate-General, for Opposite Parties. 


R. N. MISRA, J.:— The 8 petitioners 
styling themselves as members of the 
Samajwadi Yubak Sabha (Utkal) applied 
under Art. 226 of the Constitution of 
India for a writ of habeas corpus when 
they ‘were 
Bhubaneswar sub-jail under a warrant 
issued by the Speaker of the Orissa 
Legislative Assembly. 


2. The Orissa Legislative Assemb- 
ly was in session when the petitioners 
got into the legislative assembly hall and 
submitted to the Speaker and the mem- 
bers of the assembly a printed letter 
alleging several acts of misconduct, mal- 
administration. corruption and high-hand- 
ed acts of excesses through utilisation of 
police force for suppressing civil liberties. 
The petitioners shouted slogans and dis- 
turbed the proceedings. They were taken 
into custody and ultimately they were 
sentenced to 7 days’ simple imprisonment. 
Under a warrant issued by the Speaker, 
they were paces to custody with op- 
posite party No. 2. The warrant was. fe 
the following effect: 


‘whereas the Orissa Legislative As- 
sembly has decided at its meeting held 
on the 8th October, 1969. that the follow- 
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detained in custody in the - 
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ing named persons be sentenced to 
simple imprisonment till the 15th Octo- 
ber, 1969 for committing the offence of 
the contempt of the Orissa Legislative 
Assembly, it is accordingly ordered that 
the persons named below be detained in 
ie 1968 Ar Jail till the 15th Octo- 
er. 


Susant Kumar Chand. 

i Brajakishore Tripathi, 

i Purna Chandra Sahu. 

i Susant Kumar Mohanty. 

i Hrushikesh Chain. 

i Girija Prasad Misra. 

i Naren Sinha. 

i Subodh Kumar Mohanty, 

* fe * k wt 

The writ application was presented in 

this Court on 10-10-1969 and the peti- 

tioners were asked to be released on bail. 

The application was admitted for hear- 

ing. but prayer for bail was rejected. 
3. The sentence of 7 days’ impri« 

sonment has been suffered by the peti- 

tioners and they have been released. 

The petition for habeas corpus has thus 

become infructuous. Normally such a 

petition should have been dismissed as 

not maintainable on that score. Mr. 

Murty. however. raised an interesting 

question and wanted us to resolve the 

dispute. According to him when the ap- 

plication was admitted for hearing but 

bail was refused, it was known that long 

before hearing of the petition. the peti- 

tioners would be out of jail having served 

sentence. Accordingly, Mr. Murty con- 

tends that the writ petition was pursued 

until now only to obtain a judgment 

es this Court on the point raised bv 


4, Mr. Murty does not dispute 
the power of the Orissa Legislative As- 
sembly to take cognizance of its contempt 
and even to award sentence of imprison- 
meni, as has been done in this case. On 
the authority of the decision by their 
Lordships of the Supreme Court in the 
case of In re Under Art. 143 of the Con- 
stitution of India, AIR 1965 SC 745. Mr. 
Murty also agrees that this Court has 
mo jurisdiction to question the correct- 
mess of the sentence of imprisonment 
and the warrant in question. He how- 
ever, contends that the petitioners were 
entitled to be released when the Orissa 
Legislative Assembly was prorogued on 
13-10-1969. ‘There is no dispute that the 
Orissa Legislative Assembly was pro~- 
rogued as contemplated under Art. 174 
(2) (a) of the Constitution on 13th of 
October, 1969. According to Mr. Murty 
the detention of the petitioners should 
have come to an end with the adjourn- 
ment of the house on 13-10-1969 and 
they should not have been detained until 
15-10-1969. In support of his contention 
he contends that under Art. 194 (3) of 
the Constitution. the privileges of a house 
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of legislature of a State are those of 
the House of Commons of the Parliament 
of the United Eingdom as at the com- 
mencement of the Constitution of India. 
There is no dispute that the powers and 
privileges of the house of the Orissa 
Legislative Assembly has not yet been 
defined by the legislators by law. It is 
Mr. Murty’s contention that in the 
United Kingdom it is long settled that 
even if there has been an, order of de- 
tention for contempt of the House of 
Commons for a fixed term, with the ad- 
journment of a session of Parliament, 
the unexpired term of the sentence 1s 
waived and the contemner gets acquit- 
ted. In terms of Art. 194 (3) of the 
Constitution of India that must be taken 
to be the law applicable in India and 
ihe petitioners were, therefore, entitled 
to be set at liberty on the 13th of Octo- 
ber, 1969. 

5. Dealing with this aspect of the 
matter. Erskine May in his famous -hook 
“Parliamentary Practice” states— 

“Persons committed by the Commons, 
if mot sooner discharged by the House, 
are immediately released from their con- 
finement on a prorogation. whether they 
have paid the fees or not. If they were 
held longer in custody, they would be 
discharged by the Courts upon a writ of, 
habeas corpus.” 

(18th Edn. page 124) p 
In support of this proposition reliance 
has been placed on the observation of 
‘Lord Denman. C. J., in Stockdale v. 
Hansrad. In “Ridges Constitutional Law, 
8th Edn.” page 71, it has been stated— 

“The House of Commons (unlike the 
House of Lords) cannot commit for a 
fixed term. but only until prorogation 
or dissolution, when the prisoner would 
be entitled to his discharge upon writ 
of habeas corpus.” 

Wade and Phillips in their “Constitu~ 
tional Law. 7th Edn.” at page 160 have 
also stated to the same effect. Accord- 
ing to the learned. authors— ` 
PE: Such commitment can be for 
a fixed term. but a prisoner is automa- 
tically entitled tọ release when the House 
is prorogued......... = 

Chalmers and Hood Phillips on “Con- 
stitutional Law” have also stated to the 
same effect drawing the distinction be- 
tween the detention by House of Lords 
and the House’ of Commons. The learn- 
ed authors have said— 

“There is this difference that the 
Commons can only commit till the close 
ef the session whereas the Lords can 
commit for a definite period.” 

(6th Edn. page 109) 

6. The position has been‘ authori- 
fatively stated in “Halsbury’s Laws of 
England, vol, 28” (Lord Simonds p, 464). 

“The Lords claim to have power to 
. commit an offender for a specified period 


under Art. 


ALR 


even beyond the period of a session. 
This course was also formerly pursued 
by the. Commons but was later aban- 
doned: and it would now seem that they 


mo longer have power to keep offenders. 


in prison beyond the period of session 
In the famous Earl of Shaftsbury’s case. 
86 English Reports page 792. the Court 
of King’s Bench has also ruled’to that 
effect. Dealing with a petition of habeas 
corpus on behalf of the Earl of Shafts« 
bury, their Lordships at page 796 of the 
reporter discussed the position in law 
and ultimately concluded by saying :— 


ARRAT And so concluded. that the 

order is determined with the session, 
and that the Earl of Shaftsbury ought 
to be discharged.” 
There seems to be no doubt that in 
United Kingdom by 1950 when the Con- 
stitution of India came into force the 
position was well settled that the House 
of Commons could pass an order ‘for 
detaining a contemner for a fixed term, 
but the unexpired portion o? the sentence 
was to lapse as and when the session 
during which the detention order was 
made ended, That being the law applic- 
able to India in view of the provisions 
art. 194 (3) of the Constitution, 
the petitioners were entitled to be re- 
leased on 13-10-1969 when admittedly 
the autumn session of the Orissa Legis- 
lative Assembly came to an end and was 
prorogued. 


7. ; As we have already said no 
relief in this petition is available be- 
cause the petitioners have already suf- ` 
fered the imprisonment and are now ouf 
of custody. We would accordingly ‘dis- 


‘miss the petition. 


PANDA, J. :—~ 8. I agree. 
Petition dismissed. 
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Balaram Tripathy and another, Ap- 
ee v. Lokanath Tripathy. Respond-= 
ent. l 

Second Appeal No. 288 of 1969, D/- 
6-2-1973 against order of L. Mallik, Addl. 
Dist. J. Dhenkanal, D/- 10-4-1989. 

Index Note:— (A) Registration Act 
S. 49 — Effect of non-registration. 

Brief Note:— (A) A. record of allot- 
ments made in a prior partition is not 
a partition deed and. hence, admissible 
despite non-registration. (Para 9) 


Index Note:— (B) Succession Act, 

S. 213 (2) —— Will (relating to immovable 

property situate in ex-feudatory State of 

Dhenakanal) executed therein is not a 

will falling under S. 57 — Probating it 
is not condition of its admissibility. 

(Para 10) 
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Cases Referred: Chronological 
AIR 1961 SC 790 = (1961).3 SCR 
769. Kaushalyg Devi v. Baijnath 
Saval ne 10 
Mrs, A. K. Padhi, for Appellants; 
D. P. Mohanty. for Respondent. 
i JUDGMENT:— This second appeal 
is by the plaintiffs from the confirming 
decision dated 10-4-1969 of Sri L. Mallik, 
Additional District Judge. Dhenkanal 
passed in.T. A. No, 18/128 of 1967/1965. 
2. The plaintiffs sued for declara- 
tion of their title to a passage forming 
(Contd. on Col. 2) 


Paras 
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part of plot No. 976 (Sch, A). for Te- 
covery of possession of the same and for 
injunction restraining the defendant from 
interfering with the plaintiffs user of 
the said passage, The plaintiffs also 
prayed for recovery of damages on ac- 
count of damage caused to the ridge on 
Plot No. 2789-(Sch. C) and for declara- 
tion of title to 0.01 decimal of land on 
plot No. 996 (Sch. B). 


3. The plaintiffs and defendant 
are members of one family as would ap- 
pear from the following genealogy :— 





RATNAKAR | 
1 l 
\ Harihara Dharani Suna 
| - (Died in 1943) | 
| | Lokanath 
Balaram Biswanath Joginath = Hara Dibya (Deft.) 
(PLE. 1) (PIF. 2) (remarried in 1950) 


4, The plaintiff's case may be 
shortly stated. The three sons of Ratna- 
kar separated from each other in all 
respects during the lifetime of their 
father and got their names separately. 
recorded in revisional settlement of 1923- 
24 in respect of properties. which fell to 
their shares in’ that partition and some 
properties were left joint for the main- 
tenance of their mother. The said un- 
divided properties were recorded joint- 
ly in their names. Subsequently in 1927, 
when the defendant’s father was dead, 
this joint property underwent a second 
partition. The allotments made in this 
partition was recorded in a document 
which was proved as Ext. 1. Dharani, 
shortly before his death, on 1-7-1943, ex- 
ecuted a document, - nomenclatured as 
Chuktipatra. (Ex. B) distributing his 
separate properties which he had acquir- 
ed in the aforesaid partitions amongst 
his three ‘nephews, namely. plaintiffs 1, 
2 and defendant equally. Thereafter the 
defendant and the plaintiffs filed a peti- 
tion in the Court of the District Judge, 
Dhenkanal on 1-3-1946 praying for sanc- 
tion or ratification of the aforesaid set- 
tlement under Ex, 1. ‘This proceeding 
terminated in a compromise to which 
Hara Dibya, a minor then, was a party 
as per compromise petition (Ex. 3). 
Thereafter the properties of Dharani, 
were possessed by his nephews in three 
equal shares since 1946 as per Ex. 1. In 
1963, the defendant blocked the common 
passage as set out in Schedule A, dis- 
possessed the plaintiffs from 0.01 decimal 
of land as described in Schedule ‘B’ and 
damaged the western ridge of the land 
allotted to the plaintiffs out of plot 
No. 2789 as per Schedule ‘C’. Those 
overt acts of the defendant gave rise to 
the cause of action for the present suit. 


5. The defendant denied the two 
partitions pleaded by the plaintiff and 
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impeached the genuineness of Exts. 1 
and B. His case is that the parties are 
still in joint and undivided status. 

6. The trial Court while dismis- 
sing the suit, rendered the following 


S; 
(a) The father of defendant died in 


(b) Ex. 1 being an unregistered deed 
of partition is inadmissible in evidence; 

(c) There was severance of joint 
status. but partition by metes and bounds 
Jad not taken place. The different mem- 
bers of the family possessed different 
portions of the land by amicable ar- 
rangement; 

(d) Ex. B was also held to be in- 
admissible on account of non-registra- 
tion and that the properties dealt with 
under Ex, B being joint family proper- 
ties could not be bequeathed or settled 
by Dharani. as if these were his separate 
properties, 

cf The appellate Court while con- 
firming the decision of the trial Court 
came to the following conclusions; 

(i) Ex, B is inadmissible in evidence 
whether it be treated as deed of gift or 
as a Will As a deed of gift it is not 
admissible for want of registration and 
as a Will it is also inadmissible for want 
of probate; 

(ii) Defendants father died 
time in 1925-26; 

(iii) Ex, 1 is inadmissible, being an 
unregistered deed of partition; 

(iv) The prior partitions pleaded by 
the plaintiffs are not true; 

(v). Hara Dibya being not a signatory 
to the compromise petition (Ex. 3) the 
same is not binding upon her. 

8. The main contention on be- 
half of the plaintiffs is that the findings 
of fact arrived at by the lower appellate 
Court are vitiated on account of dis- 
carding Exts. 1 and B from considera- 
tion ag inadmissible pieces of evidence 


some 
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and also owing to non-consideration of 
two vital pieces of documentary evi~ 
dence. Exts, 2 ard 3. It is argued that 
if those pieces o2 documentary evidence 
had been given due weight along with 
other evidence and circumstances on 
record. the lower appellate Court would 
have’ reached different conclusions re- 
garding the plaintiff’s case of prior parti- 
tion. It is true that the lower appellate 
Court has said; “As regards the alleged 
. previous partition during the lifetime 
of Ratnakar, there is no documentary 
evidence”, and this shows that hé has 
rejected Exts. 1 end B from out of con- 
sideration altogether. His judgment does 
not indicate that he has given any judi- 
cial consideration to Exs, 2 and 3 except 
saying that Ex. 3 is not binding upon 
Hara Dibya. Even so, it is further 
argued, the final decision of the District 
Judge of Dhenkanal which was patently 
based on Ex. 3 would be voidable only 
and Hara Dibya. who was minor at the 
time. was entitled to avoid the same after 
attaining majority. The lower appellate 
Court should have further considered 
the effect of Hara Dibya having omitted 
to avoid the same before she remarried 
rt thereby bringing about her civil 
ea 


9. I will now proceed to consider 
the question of admissibility of Ex. 1. 
The legal position is not controverted 
that if Ex, 1. on construction, is found 
to be a partition deed in pursuance of 
which immovable properties have been 
partitioned it would become inadmissi~ 
ble in evidence because it being a docu-~ 
ment compulsorily registrable under 
Section 17 (1) (b) of the- Registration 
Act. has not been registered. But if this 
document is found to be merely a record 
of partition which has preceded coming 
into being of this document, it would be 
admissible, 


The recitals of this document, when 
carefully perused, indicate that this 
document is a record of the allotments 
made in a partition by metes and bounds 
which preceded it, There are expres- 


sions in it like — “Bantankari diagala“ 
“Bantan hela” and some properties were 
life joint. ‘tAbasista Nije banti nebe” 


“Tutituti kiari samana ansare bantan 
hela” “Upare Upare two decimals Hari 
Tripathyku diagala” “Eka gadi choudare 
hida sakase jami diagala”. These and 
similar other expressions found in this 
document unequivocally indicate that 
Some properties were divided by metes 
and bounds. some were kept joint and 
partition by metes and bounds of some 
properties postponed to a eae date. 
There is no doubt. in my mind. that this 
document does not contemporaneously 
split unity of title into severalty and does 
not extinguish or create title in specific 
items of.joint family properties. It is 
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a mere record of anterior acts creating 
exclusive title in fayour of some mem- 
bers of joint family by extinguishing 
title of others in the same. It is an 
allotment list recording the allotment ofi 
properties as a result of partition by 
metes and bounds. This document should 
not have been rejected as inadmissible. 

10. I will now consider the docu- 
ment Ex, B. This document. it must 
be remembered. was produced from. the 
custody of the defendant and the lower 
appellate court has missed this aspect in 
considering the genuineness of the docu-~ 
ment. I think it will not be open to the 
defendant to challenge the genuineness 
of this document after having proved it 
in the case merely because the effect of 
this document- appears ultimately to be 
antagonistic ‘to his case. 

I will now extract a portion from 
the document to` deteanine its nature, 
in the first instance: 

“Moara Antesti Kriya moara thiba 
ethi samil panchayat bhadralokmananka 
swakherita talika mutabak sampati 
bidhimat karibe, Antesti kriya sesapar 
jaha baliba bidhaba putrabadhu tara 
chalachal sakase jaha abasyaka taha 
nela para jaha rahiba taha uperakto 
tiniputura saman ansare badhra lok. 
mananka mukabilare bantan kari nebe, 
Anu moura Prana Prayana samayare 
panchayat bhadra lok mananka mukabi- 
lare a chuktipatra Iekhi deluki darkar © 
belo karmare asiba,” ) 


Though the recital in the - earlier 
portion of this document indicates a 
transaction by way of gift nevertheless, 
the concluding portion quoted above 
indicates very clearly that the mientan 
of the executant was that the title to 
the property was not to pass in praesenti 
but would take effect in fuzure on the 
death of executant. I am in agreement 
with view of the lower appellate Court 
that this document is in nature of a 
Will and not a deed of gift. This docu- 
ment (Ex. B) has not been probated 
under Section 213 of the Indian Succes- 
sion Act, and accordingly i: has been - 
held that no right can be based on that 
document. in other words, the document 
is ina ible in evidence, This view 
would te correct provided Section 213 
of Indian Succession Act applies. l 


Mrs. Padhi. the learned counsel for 
the appellant, has advanced two lines of 
argument in support of the admissibi- 
lity of the document. The first is that 
this Section 213 of Indian Succession 
Act does not apply and reliance has 
been placed to sub-section (2) of S. 213 
and Section 57 (a) of the Indian Succes-~ 
sion Act, These provisions are quoted 
hereinbelow. > 


“Section 213 (2) — This section 
shall not apply in the case of wills made 
by Muhammadans and shall only apply 
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_ (1) in the case of wills made by any 
Hindu, Budhist. Sikh or Jaina where 
such wills are of classes specified in 
clauses (2) and (b) or Section 57.” 

“57 (a) to all wills and codicils made 
by any Hindu, Budhist, Sikh or Jaina, 
on or after the first day of September, 
1870. within the territories which at 
the said date were subject to the Lieute- 
mant Governor of Bengal or within the 
local ‘limits of the ordinary original 
civil jurisdiction of the High Courts of 
Judicature at Madras and Bombay; and 
(b) to all such wills and codicils made 
outside those territories and limits so 
far as relates to immovable property 
situate within these territories or limits.” 
There is no dispute in this case that 
this will dated 1-7-1943 was executed 
inside the ex-state of Dhenkanal and 
related to immovable properties situate 
within its territory, Unless it is shown 
that the territory of the ex-state of 
Dhenkanal was subject to the Lieutenant 
Governor of Bengal or within. the local 
limits of the ordinary original civil 
- Jurisdiction of the High Courts of Judi- 
cature at Madras and Bombay on the 
Ist day of September. 1870. the prohibi- 
tion contained in Section 213 will not 
apply and the Will (Ex, B) would not 
be inadmissible for want of probate. It 
is argued on behalf of the appellants 
that “Subject to the Lieutenant Gover- 
mor” in Section 57 (a) would prima facie 
mean subject to the governance of the 
Lieutenant Governor of Bengal. Prior 
to the Indian Independence Act of 1947, 
Dhenkanal was a feudatory State and, as 
such, was not an integral part of the 
British India but was under the para- 
_ mountcy of the British Crown. 
treated asa Sovereign State and the Ruler 
in Durbar made laws for its territory 
and the executive power vested in the 
Ruler, Thus Dhenkanal feudatory State 
cannot be said to be subject to the 
Lieutenant Governor of Bengal on 1-9- 
1870. This argument has considerable 
force. 


To meet this Mr. Mohanti, the learn- 
ed counsel for the respondent read a por- 
tion from the Imperial Gazetteer of India 
to show that Ex-State of Dhenkanal was 
subject to the Lieutenant Governor of 
Bengal on the first day of September, 
1870. I am not satisfied that there is any- 
thing in the gazetteer which conclusively 
establishes that fact. Accordingly Ex. B 
does not come within the clauses of wills 
enumerated in Section 57 (a) or (b) of 
the Indian . Succession Act, As at pre- 
sent advised I must accept the conten- 
tion of Mrs. Padhi on this point, that ab- 
sence of probate will not debar the lega- 
tees or their successors-in-interest from 
claiming rights on the basis of the will 
and that Ex. B will be an admissible 
piece of evidence. . 


- Balaram v, Lokanath (S. K. 


It was- 
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The second line of argument is based 
on the Rules relating to Succession, 
Transfer, Leases, Relinquishment of Lands 
and Mutation of Names which were in 
operation in Dhenkanal at the time of 
execution of Ex. B ite, 1-7-1943. It is 
well known that Dhenkanal State was 
integrated on 15-12-1947 and before that 
date it had its own laws and Rules and 
the Rules referred to above are accepted 
as prevailing in the ex-State of Dhenka- 
nal before its merger. The relevant rules 
are extracted hereinbelow: 

“The provision of Indian Succession 
Act shall apply mutatis mutandis to all 
testamentary bequests in the State sub- 
ject to the following conditions :— 

l I. All such bequests shall be made 
with previous permission of the State. 

I. When no previous permission has 
been obtained such bequests may be re- 
cognised by the State on proof of genui- 
neness and payment of salami of Rs, 20/- 
per acre of Saradh land and Rs. 8/- per 
acre of Toila land. , 


II. Such permission or recognition 
shall be considered equivalent to probate 
or letter of Administration and the 
Teahasildar shall grant mutation on the 
strength thereof, when legatee comes into 
possession on the receipt of the Salami 
(if: any) prescribed above, Any claim or. 
contest, after a bequest has been per- 
mitied or recognised, shall not be taken 
cognizance of by any Revenue -Court. 
The party aggrieved if so advised may 
bring a regular suit in a Court of com- 
petent jurisdiction.” 

IV. While (wills?) are not compul- 

sorily registrable,” 
Ji has been proved in the case that sub- 
sequent to the execution of the docu- 
ment Ex. B Misc, Case No. 21 of 1946-47 
was initiated for getting sanction of the 
State in regard to this document Ex, B. 
This proceeding was contested by Hara 
Dibya and wag disposed of in terms of 
compromise. The petition of compromise 
was signed by parties and also by the 
advocate for Hara Dibya who was a minor 
at the time. This compromise was ac- 
cepted by the District Judge on 26-4- 
1946. The order passed was “filed today.” 
The order “filed today” should be con- 
strued as an order disposing of the Misc. 
Case 21/46-47 in terms of compromise, 
because no other order of the District 
Judge has been produced to show that it 
was disposed of in any other manner or 
that recognition was refused. Until con- 
trary is shown it would be more reason- 
able to assume that bequest in Ex, B was 
recognised by the State and Ex. B may 
be treated as having been probated. For 
the aforesaid reasons, Ex, B should not 
have been rejected as inadmissible, 

Compromise petition (Ex. 3) has been 
signed by the Advocate for Hara Dibya 
and without anything more, it would be 
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inappropriate to hold that Hara Dibya 
was not aware of the compromise or that 
she did not agree to it, At any rate the 
order of District Judge would be a void- 
able one at the instance of Hara Dibya 
who was a minor then. (See the prin- 
ciple in the case'of Kaushalva Devi v. 
: Baijnath Saval. AIR 1961 SC 790) and 
the said order not having been set aside 
before she died a civil death in 1950 
must be held to be good and binding on 
all parties to the proceeding in Misc, 
Case No, 21/46-47. x 

11. It is now clear that the lower 
appellate Court must reappraise evidence 
by taking into consideration Exts. 1, B, 
2 and 3 and the case must. therefore. be 
remanded back to him for rehearing. 

Mr. Mobanti has also raised many 
other questions of legal complexion, but 
I am not going to refer to them because 
it will be open to him to raise the same 
before the lower appellate Court when 
he rehears the’ appeal afresh. 

12. In the result, therefore, I 
would set aside the judgment and decree 
of the lower appellate Court and remand 
the same back to the lower appellate 
Court for fresh disposal according to law, 
keeping in view the observations made 
above and taking into consideration all 
the relevant materials on records, Costs 
will abide the result, 

Appeal allowed and remanded. 

. Case remanded. 


AIR 1973 ORISSA 116 (V 60 C 43) 
R. N. MISRA AND K. B. PANDA, JJ. 


‘Mrs, Yulitha Hyde and others, Peti- 
tioners v. State of Orissa and others, Op- 
posite Parties. 


O. J. C. Nos, 185, 186. and 217 of 
1969. D/- 24-10-1972, 


Index Note :— (A) Orissa Freedom of 
Religion Act (20 of 1968), Ss, 2,3 &4— 
Prohibition of conversion by ‘inducement’ 
offends Art. 25 (1) of the Constitution, 
and is thus unlawful — (X-Ref:— Con- 
stitution of India, Art, 25 (1)). 


Brief Note:— (A) Article 25 (1) no 
doubt guarantees propagation of religion 
as a fundamental right. And therefore 
conversion to Christianity is a guaranteed 
right of Christian Citizen, Nonetheless 
the prohibition against conversion by 
‘force’ or by ‘fraud’ as defined by the 
Act would still be valid. But the defini- 
tion of the term ‘inducement’ in the Act 
is vague and many proselytizing activi- 
ties may be covered by the prohibitive 
definition. Article 25 (1) cannot be said 
to permit such a wide definition and 
thereby defeat the right. Case law dis- 
cussed. (Paras 7, 12, 13) 
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= Yulitha Hyde.v. State (R. N, Misra J.) 
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Index Note:— (B) Orissa Freedom of 
Religion Act (2 of 1968), S. 1 — The 
State Legislature has no legislative com- 
petence to enact the legislation — (X- 
Ref:— Constitution of India, Sch T, 
List 1, Entry 97, List 2. Entry 1 and 
List 3, Entry 1). 


Brief Note:— (B) The legislation in 
pith and substance is a law relating to 
religion. Entry No. 1 of either List I 
(Re: publie order) or List IJI (Re: crimi- 
nal law) does not authorise the impugned 
legislation, Entry 97 of List I applies. 
Case Law Discussed, 

(Paras 10. 11. 12. 13) 


Index Note:— (C) Constitution of 
India, Sch, 7, List 2, Entry 1 — “Public 
order” — Interpretation — Consideration 
which governs the interpretation of the 
phrase in Art, 19 (2) cannot be imported 
into construction of ‘public order’ as a 
legislative head of power. (Para 10) 
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852, Pushkar Mukherjee v, State 
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Hazareth 8 
ATR: 1966 SC 740 = 1966 Cri LJ 
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AIR 1960 SC 633 = 1960 Cri LJ 

1002, Supdt, Central Priscn v. 

Ram Manohar Lohia : 10 
‘AIR 1957 SC 297 = 1957 Cri LJ 

409, A. S. Krishna v. Madras 

State 9 
AIR 1954 SC 282 = 1954 SCR 


1005, Commr. of H. R. E. v. 

L, T. Swamiar 5 
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Tee Romesh Thappar v. State of 


Madras . 
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Province of Bihar 10 
AIR 1947 PC 60 = 74 Ind.App 23, 
Prafula Kumar v. Bank of 
Commerce Ltd. 9 
AIR 1939- FC 58 = 40 Cri LJ 403, 
United Provinces v. Governor- 
General. in Council 1T 
(1888) 133 US 333 = 33 Led 637, 
Davis v. Beason 
(1879) 98 US 145 = 25 L ed 244, 
Reynolds v. United States. 
67 CLR 116 (Aus), Adelaide Co. v. 
Commonwealth 5 
R. Mohanty, R. K. Kar. B. B, Roy 
and R. C. Misra. for Petitioners: Govern- 
ment Advocate for Onnnsite Parties. 


R. N. MISRA, J.:— These are three 
applications under Art, 226 of the Con= 
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stitution essentially challenging the vires 
of the Orissa Freedom of Religion Act 
2 of 1968 (hereinafter referred to as the 
Act) and were heard analogously. This 
common judgment shall dispose of all 
these applications, 


2. Though the main challenge is 
on a common stand. several allegations 
have been made in these applications 
1 it may be useful to briefly indi~ 
cate 

{ay O. J. C. No. 185 of 1969: 

The four petitioners here are Indian 
citizens and are Christians belonging to 
the Roman Catholic church, Of them 
the petitioners 2 and 4 are Priests who 
claim to have dedicated themselves to 
the propagation of the Catholic faith 
and are engaged.in evangelization leading 
to conversion of persons belonging to 
other faith by and/or through preaching 
exhortation. The impugned Act receiv- 
ed assent of the Governor of Orissa on 
9-1-1968 and came into force from the 
following day. Father Fernando and 
three others named in paragraph 13 of 
the application who are said to be cate- 
chists have been prosecuted under the 
Act in the Court of a Magistrate at 
Gunupur in four separate cases bearing 
Nos. G. R, Nos, 314. 311, 312 and 313 of 
1968 respectively. It is claimed that the 
Act is ultra vires the Constitution as it 
infringes the fundamental rights guaran- 
teed under Arts. 19 (1) (a) and 25 of the 
Constitution. Jt is also alleged that the 
State Legislature has no legislative com- 
petency to enact the statute in question. 
The petitioners have, therefore. prayed 
for quashing of these several c 
cases upon a declaration that the Act is 
ultra vires the Constitution, 


(b) O. J. C. No, 186 of 1969: 


This application is by three peti- 
tioners. Petitioners 1 and 2 who are 
Indian Citizens and .also christians be- 
longing to the Roman Catholic church are 
permanent residents of Orissa, _ Peti- 
tioner No. 3 is the Catholic Union of 
India — a Society registered under the 
Societies Registration Act. 1860, and peti- 
tioners 1 and 2 claim to be members of 
the said society. It is claimed that the 
main purpose of the Society is to act as 
the exponent of the Catholic faith. to 
make representations and submissions to 
authorities and public bodies in this 
country in all matters affecting catholics 
in India and to safeguard by all lawful 
means the legitimate rights and liabili- 


ties and interests of the catholic commu-~ ` 


nity particularly in respect of rights 
granted or recognised by the Constitu- 
tion, The petitioner No. 2 claims that 
he is a priest devotedly engaged in evan- 
gelization. The relief claimed in the ap- 
plication is the declaration that the Act 
is ultra vires the Constitution sie 
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violative of the fundamental rights 
guaranteed by the Constitution and as 
being an Act of the State Legislature 
oo” the requisite legislative compe- 


mere} Oc . No, 217 of 1969: 

The petitioner is an Indian christian 
and happens to be a professor of the 
Theological College at Cuttack. He is 
also the President of the Utkal Christian 
Council —— an organisation formed to aid 


= assist the Protestant erring 


hristian organisations and 
Orissa of the Protestant Christian faith 
in particular, The relief asked for in 
the writ application is one of declaration 
isa the Act is ultra vires the Constitu- 
on. 

Thus the main contention raised in 
these three applications is that the Act 
is ultra vires the Constitution. The 
attack is on the following grounds. 

(a) The State Legislature has no 
legislative competency to legislate on 
matters covered by the Act. and: 

) The Act infringes the funda- 
mental right guaranteed under Art, 25 of 
the Constitution, 

3. No return has been made to 
the rule misi issued by this Court in any 
of these applications, While in spite of 
time being granted for filing of affidavits 
in opposition in the first two cases no 
steps have been taken; in the last case, 
on 8-9-1969, counsel on behalf of the 
State of Orissa stated that no counter 
affidavit was intended to be filed. 


We should have. therefore, ordinari- 
ly assumed all the allegations of fact 
raised in the applications to be correct 
and proceeded straightway to deal with 
the questions of law canvassed at the 
hearing. We. however. think it appro- 
priate to examine in brief the correct- 
mess of the owes that propagation 
and propagation by adopting some of the 
methods which have been made offences 
under the Act in particular are a part 
of the Christian religion. We have been 
referred to the Scriptures as the ulti- 


‘mate basis for such contention. 


4, It has been alleged that ordin- 
arily religious instructions covering a 
period of six months to a year are first 

to those non-Christians who 

to become Christians by conver- 
sion, After such instructions are im- 
parted, care is taken to reach satisfac- 
tion on behalf of the Church that the 
“conversion-seeker” has fully understood 
the tenets of the faith and is therefore, 
fit enough to be baptised (so far as 
Catholics are concerned) or converted (as 
far as Protestants are concerned), 

It has been contended that conver- 
sion to Christianity is due to all or some 


‘of the following reasons :— 


(a) Christians believe that their re- 
ligion is a Holy Gift and is particularly 


118 Ori. [Pr, 4] 


good: instead of selfishly keeping this 
divine gift all to themselves, they are 
pied out to ae the same with all 
others; 

(b) Christ, the Holy Father, com- 
manded every Christian to carry His 
message throughout the world irrespec~ 
tive of race, caste and/or creed, Every 
Christian, therefore. takes it as a “mandate 
of his religion that he must brirg non- 
Christians into his religion, 

(©) Though Christians do not deny 
salvation for non-Christians yet. they 
believe that facilities available in their 
religion make the attainment of salva- 
tion . smoother and more convenient and 
surer; - 
(d) Christians believe in the Father- 
hood of God and Brotherhood of all men 
and, as such, they consider that cll men 
are not only born equal but are entitled 
to live as equals in the kingdom of God; 

(e) Christians believe that conversion 
takes place by extension of God’s grace 
which is obtainable only by daily prayers 
devoted for the purpose; many non- 
Christians are attracted towards this re- 
ligion on account of the Christian belief 
in God and life after death; 


(f) Christians have a very high 
spiritual standard and aspire for main- 
taining also a dignified standard: Jf liv- 
ing. They believe that those who zeceive 
the grace of God have a divine mandate 
to allow others in His. kingdom who have 
. mot received such grace to share it. 
Christians believe that satisfaction of the 
basic physical wants creates a wholesome 
basis for effectiveness of religion. There- 
fore, attempt is made to improve the 
economic condition of the “conversion~ 
seekers” as an initial process of conver- 
sion; . 


(2) The exemplary life led by Chris- 
tian Priests and Nuns and their dedi- 
cated life of renunciation evokes admira-~ 
tion and attracts many into the fold of 
Christiani 


(h) People of the depressed classes in 
Society feel that they are hated and des~ 
pised by the well-placed section oz peo- 
ple. People of the depressed classes 
embrace Christianity voluntarily as: an 


escape. 


As methods of this propagation pf re- 
ligion often. mild ts are helc out. 
The preacher says; “You (non-Christians) 
shall go to hell” or “You shall nect ob- 
tain salvation”, The preacher also often 
says; “Wrath of God shall 


you,” Dealing with Blessings of obedi- 

ence and Results of disobedience. in the 
Old Testament it has been said: 

a REA Blessed shall you be is the 

. city, and blessed shall you be in the field. 

Blessed shall be the fruit of your body, 

and the fruit of your ground, and the 
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come down. 
upon you” or “God will be displeasec with ` 


A: L R. 
fruit of your beasts. the increase of your 
cattle and the young of your floc 
And the Lord will abound you in ee 
perity. in the fruit of your body and in 
the fruit of your cattle, and in the fruit 
of your ground .......... . The Lord will 
open to you His good treasury the hea- 
vens, 'to give the rain of your land in 
its season and to bless all the work of 
your hands ......... 


But if you will not cbhey the voice 
-of the Lord your God or be careful to 
do all his commandments ........ecee The 
Lord will send upon you curses, confu- 
sion, and frustration. in all that you un-~ 
dertake to do, until you are destroyed 
and perish quickly eski 
It has ees said A e in the Holy 
Bible: 

“To Him all the prophets bear wit- 
ness that every one who believes in Him 
receives forgiveness of gins through His 
name, 

From the Sixteen Documents of Vati-« 
can II it has been quoted during argu- 
ment; The Lord commanded; 


“Go, therefore. and make disciples 
or all nations. baptizing them in the name 

the Father and of the son and of the 
Holy Spirit; ......... Go into the whole - 
world, preach the gospel t3 every crea- . 
ture, He who believes and is bapti 
shall be saved; but he who oo not bes 
lieve, shall be condemned.” - 

And again: 


“Let Christians labour a collabo- 
rate with others in rirhtly regulating the 
affairs of social and economic life. With 
special care, let them devote themselves 
to the education of children and young 
people by means of different kinds of 
schools, which should be considered not 
only as the most exultant means of form- 
ing and developing Christian youth. but 
also as a valuable public service. especial- 
ly in the developing nations, working to- 
ward the uplifting of human dignity, and 
toward better living conditiacns. Further- 
more. let them take part in the striving 
of these peoples who. waging war on 
famine, ignorance and disease, are 
struggling to better their way of life 
and to secure peace in tha world. In 
this activity. the faithful should be eager 
to offer prudent aid to projects sponsored 
by public and private organisations. by 
Governments. by various Christian com- 
munities or even by non-Christian com- 
munities,” . 

- And again: = 

“Closely united with men in their 
life and work. Christ’s disciples hope to 
render to others true witness of Christ, 
and to work for their salvation even 
where they are not able to announce 
Christ fully. For they are not seeking a 
mere material progress and prosperity 
for men, but are promoting their dignity 
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and brotherly union, teaching those re- 
ligious and moral truths which Christ 
illumined with High Light; and in this 
way. they are gradually opening up a 
fuller approach to God, Thus they help 
men to attain to salvation by love for 
God and neighbour, and the mystery of 
Christ begins to shine forth, in which 
there appears the new man, ‘created ac- 

cording to God. and in which the charity 
ae God is revealed ......... Whenever God 
opens a door of speech for proclaiming 
the mystery of Christ there is announced 
to all men with confidence and constancy 


the living God, and he whom he has sent ` 


for the salvation of all, Jesus Christ. in 
_ order that non-Christians, when the Holy 
Spirit opens their heart may believe and 
be purely converted to the Lord. that 
they may cleave sincerely to Him Who, 
being the ‘way. the truth and the life’, 
fulfils all their spiritual expectations, and 
even infinitely surpasses them.” 


Counsel for the several petitioners 
have freely quoted from several Chris- 
tian Scriptures of undoubted authority to 
show that propagating religion with a 
view to its spreading is a part of reli- 
gious duty for every Christian and, there- 
fore. must be considered as a part of the 
religion. Learned Government Advocate 
does not dispute this assertion of fact. 
We, therefore. proceed on the basis that 
it is the religious duty.of every Chris- 
tian to propagate his TEPRON, 


5. The term “religion”. as in the 
American Constitution also Ta not been 
defined in our Constitution, Waite. C. J. 
in Reynolds v. United prates, (1879) 98 
US 145. observed; ` 


“The word ‘religion’ is not defined 
in the Constitution. We must go else- 
where. therefore. to ascertain the mean- 
ing and nowhere more appropriately we 
think, than to the history of the times 
in the midst of which the provision (ist 
amendment) was adopted, The precise 
point of the enquiry is, what is the re- 
meet freedom which has been guaran- 

e 93 
In course of the disucssion. the learned 
Chief Justice further said: 

“In the Preamble of this Act religious 
freedom is defined: and after a reci 
that ‘to suffer a civil magistrate to in- 
trude his powers into the field of opinion 
and to restrain the profession or pro- 
pagation of principles on supposition of 


. their ill tendencv is a dangerous fallacy 


which at once destroys all religious liber- 
ty’. it is declared that ‘it is time enough 
for the rightful purpose of civil Govern- 
ment for its officers to interfere when 
principles break out into overt acts 
against peace and good order.’ In these 
two sentences is found that true distinc- 
tion between what properly belongs to 
the church and what to the State.” 
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In Commr. of HR EVLT 
Swamiar (commonly known as Sirur Math 
case), AIR 1954 SC 282, at p. 290, 
ented + J. as his Lordship then was, 

e 

“What then are matters of religion? 
The word ‘religion’ has not been defined 
in the Constitution and it is a term which 
is hardly susceptible of any rigid defini- 
tion. In an American case — vide Davis 
v. Beason, (1888) 133 US 333 at p. 342, . 
it has been said: 

‘that the term ‘religion’ has reference 

to one’s views of his relation to his crea- 
tor and to the obligations they impose of 
reverence for his Being and character and 
of obedience to his will. It is often con- 
founded with ‘cults’ of form or worship 
of a particular sect, but is distinguishable 
from the latter.’ 
We do not think that the above defi- 
nition can be regarded as either precise 
or adequate. Articles 25 and 26 of our 
Constitution are based for the most part 
upon Art. 44 (2) of the Constitution of 
Eire and we have great doubt whether 
a definition of ‘religion’ as given above 
could have ‘been in the minds of our 
Constitution-makers when they framed 
the Constitution. 


Religion is certainly a matter of faith 
with individuals or communities and it 
is not necessarily theistic. There are well 
known religions in India like Budhism 
and Jainism which do not believe in God 
or in any Intelligent First Cause. A re~ 
undoubtedly has its basis in a 
system of beliefs or doctrines which are 
regarded by those who profess that re- 
ligion as conducive to their spiritual well 
being. but it would not be correct to say 
that religion is nothing else but a doc- 
trine or belief, A religion may not only 
lay down a code of ethical rules for its 


‘followers to accept, it may prescribe ritu- 


and observances. ceremonies. and 
modes of worship which are regarded as 
integral parts of religion. and these forms 
and observances might extend even to 
matters of food and dress.” 
His Lordship quoted with epee the 
weighty observations of Latham, J. 
of the High Court of Australia in Adelaide 
Co, v: The Commonwealth. 67 CLR 116, 
running thus: 

“It is sometimes suggested in dis- 


.cussiong on the subject of freedom of 


religion that. though the civil Govern- 
ment should not interfere with religious 
it nevertheless may deal as it 
pleases with any ‘acts’ which are done 
in pursuance of religious belief without 
infringing the principle of freedom of re- 
ligion. It appears to me to be difficult 
to maintain this distinction as relevant 
to the interpretation of Section 116 (of 
the Australian Constitution Act) The 
section refers in express terms to the 
‘exercise’ of religion. and therefore it is 
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intended to protect from the operation of 
any commonwealth. laws acts which are 
done in the exercise of religion. Thus 
the section goes far ‚beyond protecting 
liberty of opinion. It protects also acts 
done in pursuance of religious beHef as 
part of religion.” 

‘These observations apply fully to the 
protection of religion as guaranteed by 
the Indian Constitution.’ 

While referring to several later deci- 
sions of the Supreme Court. counsel be~ 
fore us candidly stated that none has dif- 
fered from the weighty observations 
indicated here. We. therefore, do not 
propose to refer to the other cases, 

6. Article 25 guarantees ‘freedom 
of conscience’ and ‘the right freely to 
profess, practise and propagate religion’. 
Dealing with the scope of the guarantee 
under this Article, their Lordships: of the 
Supreme Court in Durgah Committee v. 
Hussain Ali, AIR 1961 SC 1402. at page 
1414 stated: 

“Under Art, 25 (1). subject to public 

order, morality and health and to the 
other provisions of Part ITI. all persons 
are equally entitled to freedom of con- 
science and their right freely to profess, 
practise and propagate religion. ~ 
freedom guarantees to every citizen not 
only the right to entertain such religious 
beliefs as may appeal to his conscience 
but also affords him the right to exhibit 
his belief in his conduct by such out- 
ward acts as may appear to him proper 
in order to spread his ideas for the bene- 
fit of others.” 


The true scope of the guarantee under 
Art, 25 (1) of the Constitution, therefore, 
must be taken to extend to propagate 
religion and as a necessary corollary of 
this proposition, conversion into one’s 


own religion has to be included in the, 


right so far as a 
cerned. 


The right guaranteed under Arti- 
cle 25 (1). however, is not absolute, but 
has been expressly subject to ‘public 
order’. ‘morality’ and ‘health’ and ‘to the 
other provisions of Part III of the Con- 
stitution’. We must, therefore, now ad- 
vert to the Act to find out whether its 
provisions which are alleged to infringe 
the right under this Article are covered 


citizen is con- 


by the limitations provided therein or do 


indeed infringe the right. 


7. Sections 2 3 and 4 are the 
material provisions of the Act with re- 


ference to which the vires thereof is at-` 


tacked. These are those provisions: 

“2. Definitions: 

In this ‘Act unless the context other- 
wise requires :— 

‘(a) ‘conversion? means renouncing 
one religion and adopting another; 

(b) ‘force’ shall include a show of 
force or a threat of injury of any kind 
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including threat of divine displeasure or 
social ex-communication; 

(c) ‘fraud’ shall include misrepresen~ 
tation or any other fraudulent contri- 
vance: . | 
(d) ‘inducement’? shall include the 
offer of any gift or gratification either in 
eash or in kind, and shall also include the 
grant of any benefit, either pecuniary or 
otherwise; and 


e) xx XX xx | 

3. Prohibition- of forcible conversion: 

No person shall convert or attempt 
fo convert. -either directly or otherwise. 


-any person from one religious faith to 


another by the use of force or by induce- 
ment or by any fraudulent means nor 
shall any person abet any such conver- 
sion, 


4. Punishment for contravention of 
the provisions of Section 3:— 

Any person contravening the provi- 
sions contained in Section 2 shall, with- 
out prejudice to any civil liability. be 
punishable with imprisonment of either 
description which may extend to one 
year or with fine which may extend to 
five thousand rupees or with both; 

Provided that in case the offence is 

committed: in respect of a minor, a 
woman or a person belonging to the 
Scheduled Castes or Scheduled Tribes, the 
punishment shall'be imprisonment to the 
extent of two years and fine upto ten 
thousand rupees.” 
Section 5 makes any offence under the 
Act cognizable and Section 6 makes pro- . 
secution conditional upon sanction of the 
prescribed authority. 


Counsel for the, petitioners have con- 
ceded during argument that Christianity 
does not approve of ‘force’ or ‘fraud’ as 
methods of conversion. It has been indi- 
cated in the written note submitted by 
counsel that any conversion obtained by 
such process is void. Objection, how- 
ever, is raised to the language used in 
the definition of ‘fraud’ and ‘force’. It 
is stated that each of these two words, 
apart from being commonplace, has a 
known connotation having been used in 
the Penal Code for over a hundred years. 
Section 349 of-the Code defines ‘force’ 
while Section 25 defines ‘fraudulently’. 
‘Inducement’ has been referred to in seve- 
ral sections of the Code. (e.g. Ss. 366-A 
and 415, I. P. C.). These words have 
received authoritative treatment in seve- 
ral judgments of Courts. . If the impugn- 
ed Act intended to prohibit the use of 
‘force’ or ‘fraud’ as methods of conver- 
sion, mere reference to the words should 
have been enough. On the other hand, 
by giving extended meaning to the words, 
interference with the Christian religion 
has been caused, 

It is true that ‘force’ as defined in 
the Code refers to physical force while 
the definition under the Act extends the 
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scope. ‘Threat of divine displeasure’ or 
‘social ex-communication’ are said to con~ 
stitute the extension of the concept, The 
petitioners have contended that people 
from the down trodden sections of society 
ordinarily take to Christianity as an 
escape, It is in this background that the 
legitimacy of the purpose — the exten~ 
sion of the definition falls to be determin~ 
ed. Threat of divine displeasure numbs 
the mental faculty; more so of an un~ 
developed mind and the actions of such 
person thereafter are not free and ac~ 
cording to conscience, Social ex-communi~ 
cation is a serious malady and forces the 
ex-communicated to live a hazardous life. 
The extended meaning given to the word 
tforce’ does not seek to import anything 
very foreign into the word inasmuch as 
the two acts which are now included in 
the definition do fit into the essential 
concept of the word. Merely because the 
Penal Code confines the meaning of the 
word to bodily force. in our opinion, can~ 
mot justify the acceptance of the conten~ 
tion advanced before us. Similar is our 
view with regard to the term ‘fraud’, 
The contention that there is vagueness 
in the term ‘misrepresentation’ does 
mot also impress us. we ‘have 
already said these are not the nor- 
mal methods adopted for bringing 
about conversion. Again they are taint- 
ed and we see no justification in the con~ 
tention that they cannot be prohibited. 
The intention of the law is to regulate 
conduct and we see nothing wrong with 
a law which excludes these as not ap- 
proved conduct, 


_ While we accept that these are some- 
times used as methods of proselytizing 
and may be taken as a part of Christian 


religion, yet the restriction is covered by 


the limitation subject to which the right 
is guaranteed under Art, 25 (1). 


We shall now deal with the argus 
ment regarding the definition of induce- 
ment’, The attack is mainly on the 
ground that it is too widely stated and 
even invoking the blessings of the Lord 
or to say that ‘by His grace your soul 
shall be elevated’ may come within the 
mischief of the term, Learned Govern- 
ment Advocate while agreeing that even 
holding out that an intangible benefit is 
to come may answer the definition. con- 
tends that the intention of the Legis- 
lature is not to transcend the ordinary 
concept of the term. We are of the view 
that the definition is capable of cover- 
ing some’ of the methods of proselytiz~ 
ing and though the concept of induce- 
ment can be a matter referable to ‘mora~ 
lity’. the wide definition is indeed open 
to reasonable objection on the ground 
it surpasses the field of morality. 


We shall now proceed to ex- 
anaes the legislative competence of we 


} 
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Orissa State Legislature to enact the im- 
pugned Statute. Learned Government 
Advocate has contended that the impugn- . 
ed Act is clearly referable to entry~1 of 
List II or Entry 1 of List III and as such 
the legislation is competent. Counsel for 
the petitioners. however, contend that 
there is no specific entry in Sch. VII of 
the Constitution dealing with the topic 
of ‘religion’ and. as such entry 97 of 

I of Sch, VII alone must apply. 

Legislative powers have been distri- 
buted under the Constitution between the 
Union and the States, Yet our Constitu- 
tion is centripetal in character. Arti- 
cle 248 provides :-— 

“Parliament has exclusive power to 
make any law with respect to any matter 
not enumerated in the concurrent List or 
State List.” 

Entry 97 of List I reiterates the provi- 
sion by saying: 

“Any other matter not enumerated 
in List II or List ITI including any tax 
mot mentioned in either of these Lists.” 

Their Lordships of the Supreme 
Court in the Second Gift Tax Officer v. 
D. H. Hazareth. ATR 1970 SC 999, have 


said :— 

_ “Therefore to find out whether a 

piece of legislation falls within any entry. 
its true nature and character must be 
in respect to that particular entry. The 
entries must of course receive a large 
and liberal interpretation because the few 
words of the entry are intended to confer 
vast and plenary powers. If, however, 
no entry in the three Lists covers it, 
then it must be regarded as a matter not 
enumerated in any of the three lists. 
Then it belongs exclusively to Parlia- 
ment under Entry 97 of the Union List 
as a topic of legislation.” 
We have, therefore. to examine whether 
legislative power has been vested in the 
State Legislature under any of the en- 
tries in List II in respect of this subject- 
matter or if it is a matter pertaining to 
an entry in List III. The two entries 
which have been placed before us by 
learned Government Advocate as alter- 
mates are as follows: 

List II, Entry I. provides :— 

“Public order (but not including the 
use of naval, military or air forces or 
any other armed forces of the Union in 
aid of the civil power).” 

The lst Entry of List ITI runs thus: 

“Criminal law. including all matters 
included in the Indian Penal Code at the 
commencement of this Constitution but 
excluding offences against laws with res- 
pect to any of the matters specified in 
List I or List II and excluding the use 
of naval, military or air forces or any 
other armed forces of the Union in aid 


_ of the civil power.” 


9, Before adverting to the two 
Entries in List II and List II of Sche- 


A 
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dule VII of the Constitution, in order 
to find out whether the Actis ulcra vires 
the State Legislature or not. it is proper 
that“we indicete in brief the law to be 
applied for determining such a question. 


In the Privy Purse case, (AIR 1971 
SC 530) at page 577 of the Rerorter. it 
has been said: = 

“But a constitutional provision will 
not be interpreted in the attitude of a 
lexicographer. with one eye on the pro- 
vision and the other on the lexicon, The 
meaning of a word or expression used in 
the Constitution often is coloured by com- 
text in which it occurs: the simoler and 
more common the word or ex Dression, 
the more meanings and shades of mean- 
ings it has, It is the duty of tke Court 
to determine. in what particular mean- 
ing and particular shade of meaning the 
word or expression was used by the 
Constitution-mekers and in discharging 
the duty the Court will take into account 
the context in which it occurs, the object 
to serve which it was used. its colloca- 


tion, the general congruity with the con- 


cept or object it was intended to arti- 
culate, and a host of other considera- 
tions. Above -all, the Court wil avoid 
repugnancy with , accepted noms of 
justice and reason.” 


Dealing with distribution of legisla- 
tive power, their rdships of 
Supreme Court in A. S. Krishna v. Madras 
State, ATR 1957 SC 297, have said: 

“It must be remembered that we are 
construing a federal Constitution It is 
the essence of such a Constitution that 
there should be a distribution of the 
legislative powers of the Federation be- 
tween the Centre and the Provinces, The 
scheme of distribution. has varied with 
different Constitutions. but even when the 


_ Constitution enumerates elaborately the 


topics on which the Centre and the States 
could legislate. some overlapping on the 
fields of legislation is inevitable. The 

ritish North American Act, 1867. which 
established a Federal Constitution for 
Canada. enumerated in Ss. 91 and 92 
the topics on which the Dominion and 
the Provinces could respectively legis- 
late. Notwithstanding that the lists were 


, framed so as to be fairly full and com- 


' prehensive. it was not long before it was 


regard must be 


found that the topics enumerated in the 
two sections overlapped. and the Privy 
Council had time and again to rass on 
the Constitutionality of the laws made 
by the Dominion and the Provincial legis- 
latures. It was in this situation that 
the Privy Council evolved the doc- 
trine that for deciding whether “an 
impugned legislation was intra vires, 
had to its pith 
and substance. That is to say. if a 
Statute is found in substance to relate 
to a_topie within the competence of the 
legislature, it should be held to be intra 
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vires. even though it might incidentally 
trench on topics mot within the legisla- 
tive competence.” 

Their Lordships auoted with approval 
the test -used by Lord Porter in Prafulla 
Kumar v. Bank of Commerce Ltd.. AIR 
1947 PC 60. where dealing with the ques~ 
tion of the extent of the invasion by the 
Provincial Legislation into ‘the Federal 
fields, the Law Lord said :—— : 


“No doubt it is an important matter 
not, as their Lordships think. because the 
validity of an Act, can be determined by 
discriminating degrees of invasion, but 
for the purpose of determining what is 
the pith and substance of the impugned 
Act. Its provisions may advance so far 
into the Federal territory as to show 
that its true nature is not concerned with 
provincia] matters, but the question is 
mot. has it trespassed more or less. buf 
is the trespass, whatever it be, such as 
to show that the pith and substance of 
the impugned Act is not money lending 
but ‘promissory notes or banking? Once 
that question is determined the Act falls 
on one or the other side of the line and 
can be seen as valid or invalid according 
to its true content.” 


Keeping in view these tests. we shall 
now proceed to examine whether, in its 
pith and substance, the Act is a Statute 
relating to the topic of “Public Order” 
(as in entry I of List If or “Criminal 
Law” (as in entry I of List III). 

10. Counsel for both sides have 
referred to several decisions of yndoubt=- 
ed authority to indicate the meaning the 
term “Public Order” comprehends, In 
Lakhi Das v. Province of Bihar, AIR 1960 
SC 59 the corresponding entry (re: Pub- 
lic Order) under the Government of 
India Act. 1935, came up for considera- 
tion. Speaking for the Court. Mukherij, 
J. (as his Lor then was) spoke 
thus: 

“The expression ‘public order’ with 
which item No. 1 begins is, in our opin- 
ion, a most comprehensive term and if 
clearly indicates the scope and ambit of 
the subject in respect of which powers 
of legislation are given to the Province. 
Maintenance of public order within a Pro« 
vince is primarily the concern of thaf 
Province and subject to certain excep« 
tions which involve the use of His Majes« 
ty’s forces in aid of civil power, the Pro- 
vincial Legislature is given plenary 
authority to legislate on all matters 
which relate to or are necessary for 
maintenance of public order.” 

In Romesh Thappar v. State of 
Madras, AIR 1950 SC 194 Pataniali Sastrf 
J, {as his Lordship then was) delivered 
the judgement of the majority saving: 

“Now ‘public order’ is an expression 
of wide connotation and signifies that _ 
state of tranquillity prevailing among the 
members of a political society as a result 
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of the internal regulations by the Gov- 
ernment which they have instituted,” 
Counsel for the petitioners referred us 
to several other later decisions of the 
Supreme Court where with reference to 
the term ‘public order’ judgments have 
been delivered, (Supdt, Central Prison v. 
Ram Manohar Lohia, AIR 1960 SC 633; 
Ram Manohar Lohia v. State of Bihar, AIR 
1966 SC 740; Pushkar Mukherjee v. State 
of West Bengal, AIR 1970 SC 852) but 
they are cases where the term ‘public 
order’ as occurring in Art, 19 (2) of the 
Constitution was dealt with. In our 
opinion, consideration which governs the 
interpretation of the phrase in Art, 19 (2) 
of the Constitution cannot be imported 
into construction of ‘public order’ as a 
legislative head of power. 


The Act essentially deals with the 
subject-matter of “religion” and its pro- 
visions do not indeed relate to “public 
order’. Learned Government advocate 
has experienced some amount of embar- 
rassment during the hearing of these ap- 
plications in the absence of a firm dis- 
closure upon affidavit as to which entry 
the State looks upto to justify the com- 
petence of the Act. The adoption of al- 
ternate entries in his argument is indi- 
eative of the uncertain situation. We do 
not find any basis to hold that the Act 
ean be held to be covered by the topic 
of ‘Public Order’ in Entry I of List I. 


il. Now coming to the other entry 
in the Concurrent List the topie is “Cri-+ 
minal Law.” The entry ‘clearly brings 
into its fold the Indian Penal Code as 
it stood at the commencement of the 
Constitution, but excludes specifically of- 
fences with respect to matters specified 
în List I or List II and use of military 
power in aid of civil power. The second 
entry in List III is “Criminal Procedure” 
including all matters in the Code of Cri- 
minal Procedure at the commencement 
of the Constitution. When both these 
entries are looked at. the true import of 
the first entry becomes clear. The in- 
clusive nature of the provision has the 
effect of enlarging of the scope. We 
must hold that the entry covers a field 
larger than the Indian Penal Code, 
 “Cyiminal Law” has no definition in the 
Constitution nor is a definition of the 
term available in any Statute. The term 
must, therefore -bear its ordinary mean~ 
ing. Law dealing with crimes is cri- 
minal law. As the Law Lexicon states 
tit relates to crimes and their .punish~ 
ment. It is that body of law. whether 
ees with “mala prohibita or mala in 

the infraction of which is a crime 
oe ‘an offence punishable by a criminal 
proceeding, “Punishment is certainly 
within the domain of criminal law and 
learned Government Advocate. therefore, 
contends that the Act is nothing but a 
penal statute and is thus an Act relat- 
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able to the entry, According to him. 
the entry extends to the creation of new 
offences by legislation (AIR 1939 FC 58) 
and thus the Act is intra vires the State 
Legislature, 


An analysis of the Act. however, has 
left no doubt in our mind that the pith 
and substance of the statute is not crea- 
tion of offences and therefore, it does 
mot relate to ‘criminal law’. The real 
topic is religion and indeed not criminal 

wW, Again religion is not a matter 
specified in List II but must be taken to 
be covered only in List I. Therefore, 
even in terms of the entry. the State 
Legislature Shall not have legislative 
jurisdiction, 


In our view. therefore. the matter 
relating to which the Act has been enact- 
is not enumerated either in List II or 
List IIT and comes under entry 97 of 
List I. The State Legislature has, there- 
Tr no power to make the law in ques- 
on 


12. Our conclusions. therefore, 
are: 


(1) Article 25 (1) guarantees propaga- 
tion of religion and conversion is a part 
of the Christian religion, 


(2) Prohibition of conversion by 
‘force’ or by ‘fraud’ as defined by -the 
Act would Be covered by the limitation 
subject to which the right is guaranteed 
under Art, 25 (1). 


(3) ‘The definition of the term ‘indu- 
cement’ is vague and many proselytizing 
activities may be covered by the defini- 
tion and the restriction in Art. 25 (1) 
cannot be said to cover the wide defini- 
tion, 

(4) The State Legislature has no 
power to enact the impugned legislation) > 
which in pith and substance is a law re- 
lating to religion. Entry No. 1 of either 
List II or List III does not authorise the 
impugned legislation. 


(5) Entry 97 of List I applies, 


13. On the conclusions, each of 
these three applications must succeeed. 
We declare that the Act is ultra vires the 
Constitution and direct the issue of a writ 
of mandamus to the opposite-party-State 
Government not-to give effect to the Act. 
The four criminal cases pending before 
the Magistrate at Gunupur are hereby 
quashed 


We make no order as to costs, 
PANDA, J.: 414, I agree, 
\ ' Application allowed. 
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4-10-1972. 
l Index Note :-~ (A) Civil P. C, (1908), 
- S. 2 (2) — Order dismissing an ohjec- 
tion petition as barred by the principles 
of constructive res judicata amounted to 
a decree — Order finally determined the 
liabilities of the judgment-debtor as to 
executability of the decree under execu~ 
tion against him and he was left with no 
further remedy in the matter — Order 
was thus appealable as a decr AIR 
1951 Mad 56 (FB), Followed; ILR (1965) 
Cut 823; AIR 1943 Lah 140 (FB ). Distin- 
guished. . r (Paras 8, 9) 


Index Note: to (B) Civil P. C. (1908), 
S. 2 (2) — Construction of provision. : 


` Brief Note :— (B) The expression ‘the 
determination of any question within 


Section 47’ occurring in the second sen- 


tence of Section 2 (2) of the Civil P, C. 
is used ejusdem generis with the phrase 
‘conclusively determines the rights of the 
parties with regard to all or any of the 


matters in controversy’ occurring in the- 


first sentence thereof, AIR 1943 Lah 140 
(FB); (1897) ILR 24 Cal 725 (FB); AIR 
1924 Pat 683, Followed, (Para 7) 


' Index Note :— (C) Civil P. C. (1908), 
0O. 21. R. 23 — Scope ambit of order 
contemplated by the provision, 


Brief Note:— (C) An order under 
Rule 23 has to be passed in strict com- 
pliance with its provisions, and require- 
ments in view of the consequences en- 
visaged by it. 


So long as an order expressly direct~ 
ing the decree to be executed. as speci- 
fically provided in it, is not passed, the 
right of the judgment-debtor to prefer 
an objection to the execution of the 
decree is not barred or affected any way. 


Where on the date fixed for return 
of service of notice on the judgment- 
debtor in spite of service the J. D. failed 
to appear and the decree-holder after 
proving service of notice on J. D, prayed 
for police help being given to him. an 
the Court directed a letter to be issued 
to D. S. P. requesting him to render police 
help at the time of execution. it was 
held that there was absolutely nothing in 
the order of that date from which it 
could be said that the Court ordered the 
decree to be executed as contemplated 
by Rule 23 and therefore the J. D. was 
not prevented from preferring his objec- 
tion to execution of the decree against 
him. (Paras 13, 14) 
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Dasgupta and S. Dey. for 
eee R. Ch, Mohanty 


a J. P. Das, - 
for Respondent. 


JUDGMENT :—— The judgment-debtor 
in Execution Case No. 25/72 has prefer- 
red this ap against the decision dated 
29-7-1972 of the Subordinate Judge 
Cuttack passed in Miscellaneous Appeal 
No, 44/72 confirming the decision dated 
10-5-1972 of the First Munsif, Cuttack, 
in Execution Case No, 25/72, — 


2. The decree-holder filed the 
above-mentioned execution case to ex- 
ecute an order passed in House Rent 
Control Case No, 54/68. Notice ynder 
Order 21, Rule 22, Civil P, C. was issued 


to the judgment-debtor (appellant herein) 
on 12-4-1972 . 


which was received ‘back 
after personal service on the judgment- 
debtor, On that date the appellant- 
judgment-debtor did not appear in Court. 
The decree-holder filed a petition for 
police. help on that date. That petition 
was allowed and a letter was issued to 
the Superintendent of Police, Cuttack in 
that connection and the case was fixed 
to 8-5-1972 expecting in the meantime a 
reply from the Superintendent of Police 
to the above effect. In the meantime, 
on 25-4-1972, reply from the Superinten~ 
dant of Police in the affirmative was re~ 
ceived and the Court ordered that reply 
to be put up on 8-5-1972. i.e. on the 
next date fixed for the case. Before that 
date the decree-holder on 5-5-1972 filed 
requisites for issue of the writ of deli- 
very of possession praying therein to ad~ . 
vance the date of execution to that date. 
He also prayed by another petition that 
the bailiff be authorised to break open 
the lock on the house. if necessary, at the 
time of the execution of the writ: of 
delivery of possession, On that day (5-5- 
1972) the judgment-debicr appeared in 
Court and filed a- petition for time enabl- 
ing him to file his obiection to the eX- 
ecution of the decree. Ths Court order= 
ed the above matters to be called on 
8-5-1972 and permitted the judgmeént« 
debtor to file his objection in the mean-~ 
time. On 8-5-1972 the judgment-debtor 
filed: his objection petiticn and also a 


“4973 


petition to stay delivery of possession till 
the disposal of his objection petition. 
The learned Munsif heard the matter on 
that day. and by his order dated 10-5- 
1972 he dismissed the objection petition 
of the judgment-debtor on the ground 
that the said objection was barred by 
the principles of constructive res judicata. 
The aforesaid order of the Munsif has 
been confirmed by the impugned order 
of the appellate Court. and hence this 
appeal by the judgment-debtor. 


3. A preliminary objection chal« 
lenging the maintainability of this appeal 
has been raised by Mr, Mohanty, the 
learned counsel for the respondent. on 
the ground that the order passed by the 
executing Court on 10-5-1972 is not a 
decree under Section 2 (2) of the Civil 
P. C. and the said order does not come 
under Order 43. Civil P. C.. and accord~ 
ingly the first appeal in the Court below 
was not maintainable and consequently 
this Miscellaneous Appeal does not lie. 
Mr. Dasgupta. the learned counsel for the 


appellant. very seriously contends that- 


the order passed by the learned Munsif 
on 10-5-1972 amounts to a decree and so 
the first appeal in the Court below was 
and this Miscellaneous Appeal in this 
Court is maintainable in law. 

4, On the above rival contentions 
of the parties, at first. it has to be decid- 
ed whether the first appeal in the Court 
below was maintainable or not. 


5. The decision of this Court re- 


ported in ILR (1965) Cut 828. (Radha. 


Pankaj Das v. Upendranath Panda) cited 
by Mr. Mohanty in support of his pre- 
liminary objection does not apply to the 
present case. as the execution case per- 
taining to the reported decision was dis- 
missed for default. and as expressly pro- 


vided under clause (b) of Section 2 (2): 


Civil. P. C. any order of dismissal for de- 
fault. though covered under Section 47, 
Civil P. C. would not amount to a decree. 
In the present case undisputedly the 
order in question is neither under CI, (a) 
or Cl. (b) of Section 2 (2). Civil P. C. 
and so the said reported decision is of no 
avail or effect for the present case. 


6. Mr. Dasgupta. in opposing the 
abovementioned preliminary .objection of 
Mr, Mohanty. very seriously urges that 
the decision of the learned Munsif dis- 
missing the objection raised by the ap- 
pellant-iudgment-debtor has conclusively 
determined the rights of the parties with 
regard to the questions raised by the 
judgment-debtor in his objection peti- 
tion. and has also conclusively determin- 
ed the liabilities of the iudgment-debtor 
as to the execution. discharge or satis- 
faction of .the decree in question. and 
that being so. ‘the Munsif’s said order 
amounts to a decree within the mean- 
‘ing of Section 2 (2), Civil P. C. In sup- 


Gangadhar Choudhury v. Syed Sajid Ali (Acharya J.) [Prs, 2-7] Ori, 125 


port of his above contention Mr. Dasgupta 


‘relies on the Full Bench decision of the 


Madras High Court reported in AIR 1951 
Mad 56, (M. Desikachariar v. Rama- 
chandra Reddiar), which .Mr, Mohanty 
cited in support of his preliminary ob- 
jection. Subba Rao, J. delivering the 


‘judgment of the Full Bench in this case, 


on a consideration of the provisions of 
Section 47, S. 2 (2) and S. 96, Civil P. C., 
holds as follows :— 

“It is apparent from the aforesaid 
provisions that an appeal from an order 
would lie only if the following three 
conditions are complied with :— 

_ (1) the order must relate to execu- 
tion, discharge or satisfaction of the 
decree between the parties to the suit; 

( 2) it shall conclusively determine 
the rights of the parties with regard to 
all or any of the matters in controversy; 

(3) such conclusive determination of 
the rights is with reference to the Court 
in which such rights are decided.” 


7. His Lordship in course of the 
discussion of the above matter observes; 
_ “No doubt, the definition of “decree” 
in Section 2, lends support to an argu- 
ment that if an order is covered by Sec- 
tion 47, Civil P. C. it will be deemed to 
be a decree for the purpose of an appeal. 
But if this construction ‘be accepted if - 
will make every order made in execu- 
tion proceedings, whether interlocutory 
or otherwise, appealable. and the result 
would be that the execution proceedings 
would be arrested at every step. An 
order refusing an adjournment. an order 
issuing or refusing to issue notice or an 
order granting or refusing process for the 
examination of witnesses and many other 
such orders would be subjected to a 
right of appeal. I cannot accept such a 
construction unless the words used in the 
section are clear and unambiguous, When 
a formal expression of an adjudication in 
a suit would be a decree only if it con- 
clusively determines the rights of the 
parties. I do not see any principle by 
which an order under S. 47. Civil P. C., 
should be a decree without complying 
with that necessary condition. Orders 
under Section 47, Civil P. C. have been 
brought in under the extended meaning 
of the decree as they otherwise would 
not be covered by the main definition as 
the said orders are not made in a suit. 
But to attain the status of a decree such 
orders must possess the characteristics of 
a decree as defined in the main part of 
the section.” 

From the above it is clear that the ex- 
pression ‘the determination of any ques- 
tion within Section 47’ occurring in the 
second sentence of Section 2 (2) of the 
Civil P. C. is used ejusdem generis with 
the phrase ‘conclusively determines the 
rights of the parties with regard to all or 
any of the matters in. controversy’ occur- 
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I hold that the order passed by the Mun 


[ring in the first sentence thereof. The 
same view on this particular question has 
been. expressed in the Full Bench deci- 
sions reported in AIR 1943 Lah 140 (FB), 
(Bharat National Bank v. hagwan 
Singh)? (1897) ILR 24 Cal 725 (FB), 
(Jogodishury Debea v. Kailash Chandra 


) and the Division Bench decision’ 


reported in AIR 1924 Pat 683. (Shiva 
Narayan Lal Choudhury v. Narayan 
Prasad). The law on this aspect of the 
matter is not contested by the counsel 
appearing for both the parties. and this 
aspect of the matter is mentioned in this 


paragraph only for a proper appreciation 


of the law on this topie. 


8. In my opinion the order passed 
by the Munsif satisfies all the above- 
mentioned three conditions laid down by 
` Subba Rao, J.-in the. aforesaid Full 
Bench decision. The order in the present 
case was passed in the execution pro- 
ceeding on the objection petition filed by 
the judgment-debtor objecting to the ex- 
ecution of the decree. In text and effect 
- it undoubtedly relates to execution, dis- 
charge or satisfaction of the decree be- 
tween the parties to the suit. This satis- 
fies the first abovementioned condition 
laid down in the said Madras decision. 

By this order the learned Munsif has 
_ finally and conclusively put an end to 
the rights of the judgment-debtor to 
oppose the execution of the decree, The 
decree-holder now will proceed to take 
delivery of possession and the judgment- 
debtor cannot have any further oppor- 
tunity to raise any objection against .the 
same. The objections to the execution 
of the decree raised by the judgment- 
debtor cannot also be agitated anywhere, 
either in this execution proceeding or in 
any other forum. Thus -the judgment- 
debtor’s right to oppose the execution of 
the decree has been finally and conclu- 
sively determined by the said order. The 
Court by the said order has also in effect 
finally adjudicated the right of the decree 
. holder to execute the decree, and if the 
. order is allowed to stand the judgment- 
debtor can have no further opportunity 
anywhere to question the right of the 
decree-holder to execute the decree. All 
these clearly show that the order has 
conclusively determined the rights of the 
parties with regard to this particular 
question in controversy between the par- 
ties. Moreover, the matter which has been 
decided by the said order cannot any 
longer be agitated in any manner or 
form either in the executing Court or in 
any other forum. So the said decision 
hes become final and conclusive for all 
intents and purposes. Accordingly the 
second and the third conditions laid down 
in the Madras decision are also satisfied. 


Thus all the three conditions leid 
down in the aforesaid Madras decision 
are satisfied. and on this consideration 


A.L R 


sif amounts to a decree within the mean« 
ing of Section 2 (2), Civil P, C. 


9, In the Division Bench decision 
reported in AIR 1924 Pat 683 Sir Dawson 
Miller, C. J. holds:— 

“The questions for determination 
there referred to must be those which 
the parties are asking the Court to decide 
as to their rights or liabilities, and not 
merely interlocutory questions of pro~ 
cedure which incidentally arise for deter- 
Mination in the course of the proceed- 
ings. When the rights or liabilities of 
the parties as to the execution. discharge 
or satisfaction of the decrees are deter- 
mined by the order. then in my opinion, 
the order is appealable as a decree’ with- 
in the definition of Secticn 2.” 


In the present case the liabilities of 


the judgment-debtor as to the execu-, ` 


tion, .discharge or satisfaction of the 
decree under execution have in effect 
been conclusively and finally determined 


by the said order, and the judgment- 


debtor is left with no remedy in this 
matter. On this consideration also the 
order in question amounts to a decree 
wae the meaning of Section 2 (2), Civil 


10. Mr. Mohanty. the learned 
counsel for the respondent, cited the 
decision reported in AIR 1943 Leh 140 
(FB) in support of the preliminary ob- 
jection raised by him. Two of the three 
Hon'ble Judges constituting the . Full 
Bench in that case. on a discussion of 
the Full Bench decision of the Calcutta 
High Court reported in (1897) ILR 24 Cal 
725 (FB) and the abovementioned Patna 
decision reported in AIR 1924 Pat 683, 
and on the peculiar and particular facts 
of the case, held as follows :— 


__ "Applying these tests. it cannot be 
said that So much of the judgment of 
this Court as held that the pleas of want 
of jurisdiction and Jimitation could not 
be allowed to be raised at that late stage 
is tantamount to a ‘decree’, An order 
rejecting an application to raise a new 
plea or to amend or alter the pleas al- 
ready filed can..by no stretch of imagina- 
tion. be said to be a “determination of 
the rights of the parties’, even if it be 
assumed that a finding on the plea it- 
self. if properly raised and determined, 
might be “deemed” to be a decree”. 


The learned judges, while holding 
as above, have accepted the view taken 
2 the Full Bench decision of five judges 

f the Calcutta High Court reported in 


(i897) ILR 24 Cal 725 (FB) wherein it © 


has been observed as follows :— 


“An order in execution proceedings 
can come under Section 244 when it 
determines some question relating to the 
rights and liabilities of parties with re- 


~ 


= 
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ference to the relief granted by the de- 
cree; not when, as in this case, it de- 
termines merely an incidental question 
as to whether the proceedings are to be 
conducted in a certain way. I may add 
that the language of Section 244 which 
enacts that certain questions shall be 


determined ‘by an order of the Court. 


executing the decree and not by a sepa- 
rate suit? clearly indicates that the ques- 
tions contemplated by the section must 
be of a mature such that it is possible to 
suppose that but for the section they 
could have formed the subject of: de- 
termination by a separate suit. But a 
question of an incidental character can 
mever come under that discription. and 
an order determining such a question 
cannot therefore, be a decree as defined 
in Section 2.” a 


(Section 244 referred to above was 
the provision in the old C. P, 
i aaa to Section 47 of the present 

e, ' 


The two Hon’ble Judges holding the 
majority view in the Lahore decision 
have also accepted with approval the 
above-quoted view of Sir Dawson 
Miller, C. J. expressed in the above- 
mentioned Patna decision (AIR 1924 
Pat 683). and I have, with respect. fol- 
lowed that view in arriving at my above 
conclusion in this matter, 
the view taken in the aforesaid F 
Bench decision of the Calcutta High 
Court. (1897) ILR 24 Cal 725 (FB) 
quoted above, which as stated above 
has also been accepted by the Lahore 
Full Bench, squarely supports my view. 
The facts on which the: Lahore Fu 
Bench arrived at the particular decision 
quoted above are entirely different from 
the facts and circumstances in which 
the order in question came to be passed 
by the Munsif in the present case. I 
also do not find anything specific in the 
Lahore decision which is in conflict with 
the view taken and the conclusion ar- 
rived at by me in this case. 


11. I do mot consider it necessary 
to deal with and discuss all the other 
decisions cited by Mr. Mohanty. as those 
decisions either are not apt or do not 
apply in all force to the present case, 
and in some cases the question on which 
the decision is made is not identical 
with the point for determination in the 
present case. As the order in question 
fully satisfied all the tests laid down by 
. Subba Rao.. J. in the abovementioned 
Full Bench decision of the Madras High 
Court. (AIR 1951 Mad 56 (FB)). and I 
get full support for my view and con- 
clusion from the Full Bench .decision of 
five Judges reported in (1897) ILR 24 
Cal 725 (FB) and also from the very 


C, cor - 


Moreover, 
uit 


much relied upon Division Bench deci- 
sion of the Patna High Court reported 
in AIR 1924 Pat 683. I do not feel any 
hesitation to hold that the aforesaid 
order of the Munsif amounts to a de- 
cree within the meaning of Section 2 (2), 
Civil P. C. That being so,*that order 
is appealable under Section 96, Civil 
P. C. Accordingly the first appeal in 
the court below was and this Miscel- 
laneous Second Appeal in this Court is 
maintainable under Sections 96 and 100, 
Civil P. C. respectively. `I do not. there~« 
fore, see any merit in the abovemen-~ 
tioned preliminary objection taken by 
the learned counsel for the respondent. 


12. Turning to the merit of this 
appeal it is to be examined if on the 
facts -and circumstances of this case the 
objection filed by the judgment debtor 


‘On 8-5-1972 can be said to be barred by 


the principle of constructive res judi- 
cata, as decided by the courts below. In 
this case notice under Order 21, Rule 22, 
Civil P. C. was served on the judgment- 
debtor, but he did not appear in court 
on 12-4-1972, the date on which he was 
required to show cause as to why the 
decree should not be executed against 
him, The order passed by the execut- 
ing Court on 12-4-1972 is as follows: 


Ss, R, of notice under Order 21, 
Rule 22, Civil P. C. back after personal 
service. Dr. Hr, files service davit 
and prays in a petition for police help 
as per reasons stated therein. 

Petition is allowed. Issue letter to 

e S. P. for rendering police help fix- 
ing 8-5-1972 for return.” 

The sole question for consideration 
is whether the above order is in accord- 
ance with the express terms and provi- 
sions of Order 21, Rule 23, Civil P. C. 
If the said order passed on 12-4-1972 
satisfies the scope and ambit of the 
order contemplated and provided under 
Order 21, Rule 23, Civil P, C. then the 
objection filed by the judgment debtor 
on 8-5-1972 would be barred by the 
principles of constructive res judicata. 
But on the other hand if the aforesaid 
order is not in strict accordance with 
the provisions and requirement of O. 21, 
R. 23. Civil P. C. then in that case the 
said objection ‘cannot be hit by the prin- 
ciple of constructive res judicata. So the 
wordings.and language of the order have 
to be etrictly and properly construed, 
as a valuable right of the judgment 
debtor is determined, seriously affected 
and finally concluded on the construc- 
tion of that order. A strict construction 
of the order is desirable in view of the 
consequences envisaged under the law. 


13. The above-quoted order pass- 
ed by the executing Court on 12-4-1972, 
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’.. in my opinion, cannot be said to be an 
-u order strictly within the scope, ambit 


and provisions of Rule 23 of Order 21. 
The first paragraph of Rule 23 of 
Order 21 provides that if the person to 
whom notice is issued under Rule 22 
does not appear or does not show cause 
to the satisfaction of the court why the 
decree should not be executed, the court 
shall order the decree to be executed, 
In the present case the Munsiff by his 
order dated 12-4-1972 did not order the 
decree to be executed. as is quite evi- 
dent from the order quoted above. 
There is nothing therein specifically to 
the above effect. I am of -the view that 
so long an order expressly directing the 
decree to be executed as specifically 
provided in Rule 23, is not passed, the 
tight of the iudgment debtor to prefer 
any objection to the execution of the 
decree is not barred or affected in any 
way. 


14, On 12-4-1972 the decree hol- 
der, after proving service of notice on 
the judgment debtor. prayed by a peti- 
tion that he be given police help at the 
time of the execution of the decree. 
The court allowed the aforesaid, peti- 
tion, and directed that a letter be issued 
to the Superintendent of Police request- 
ing him to render police help at the 
time of the execution of the decree. 
There is absolutely nothing in the order 
of that date from which it can be said 
that the court on that date actually 
ordered the decree to be executed, On 
the contrary. on the aforesaid petition 
filed on that date by the decree holder, 
the court merely directed the said letter 
to be issued to the Superintendent of 
Police, and fixed the case to be taken 
up again on 8-5-1972, The counsel for 
both the parties agree that the case was 
fixed to 8-5-1972 on the expectation that 
a reply from the Superintendent of 
Police would be received by that date 
to the above effect. The reply from the 
Superintendent of Police was received 
in the court on 25-4-1972. and it was 
ordered to be put up on the date fixed 
ie. 8-5-1972. In the meanwhile. on 
5-5-1972 the decree holder appeared in 
court. filed the requisites for the issue 
of ‘the writ of delivery of possession, 
and prayed for advancing the date of 
execution. On that date the judgment 
debtor, the appellant herein. also ap- 
peared in court and filed a- petition 
praying for time to enable him to show 
cause why the decree should not be ex- 
ecuted against him. The court did not 
pass any order on the abovementioned 
petition filed by the decree-holder. But 
the petition filed by the judgment deb- 


tor, as it appears from the last sentence 


of the order dated 5-5-1972. was allow~ 
ed. as the court enabled the judgment 
debtor to file his objection petition by the 


date of hearing i e.. 8-5-1972. On 8-5- 
1972 the judgment debtor actually filed 
his objection petition shoving cause as to 
why the decree should not be executed 
against him. By another petition he 
also prayed that the issue of writ of 
delivery of possession be stayed till the 
disposal of his objection petition. His 
aforesaid objection petition was heard 
on that date, and by the order in ques- 
tion dated 10-5-1972 it was dismissed 
on the ground that the same was 
barred by the principle of construc- 
tive res judicata, From the above facts, 
appearing from the relevant orders pass~ 
ed by the Munsif, it is quite evident 
that the learned Munsif did not pass 
any order in the specific terms of and 
in strict accordance with the provisions 
of Rule 23 of Order 21. Civil P, CG 
either on 12-4-1972 or on any other 
subsequent day thereto. As stated above 
I am of the opinion that so long as an 
order under Rule 23. of Order 21 is not 
passed as specifically , provided in the 
said Rule the judgment debtor cannot 
be prevented from preferring his objec- 
tion to the execution of the decree 


“against him. So the objection preferred 


by the judgment debtor on 8-5-1972 was 
not barred by the principle of construc- 
tive res judicata. On the above consi- 
deration. I hold that the objection filed 
by the judgment debtor on 8-5-1972 was 
one under sub-rule (2) of Rule 23 of 
Order 21. On the above view of the 
matter the court was legally not justi- 
fied is dismissing the said objection 
petition on the ground that the same 
was barred by the principle of construc- 
tive res judicata. 


15. On the aforesaid discussions 
and considerations I allovz the appeal 
with costs, set aside the orders passed 
by the courts below, and direct that the 
said objection petition filed by the judg- 
ment debtor on 8-5-1972 be considered 
and disposed of on merit. 


. The case records relating: to Execu- 
tion Case No, 25/72 be sent back im- 
mediately to the court of the Munsiff 
who is in seisin of that Execution Case, _ 
and he shall deal with and dispose of 
the matter in accordance with law and 
the above directions, 


Appeal allowed. 
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AIR 1973 ORISSA 129 (V 60 C 45) 

` S. ACHARYA, J. 

. Sk. Akbar Ali and another, Peti- 
tioners v. Sk, Lokman and others. Op-« 
posite Parties. - 

Civil Revn. No. 450 of 1970, Dj- 
3-10-1972, from order of K. C. 
Sub. J., Balasore. D/- 7-2-1970. 

Index Note:— (A) Mohammedan 
Law — Sunni School — Line of succes- 
sion of residuaries, (Paras 8, 9) 


Brief Note:— (A) After No. 18 of 
Class IV in the table of residuaries in 
order of succession given at page 64-A in 
Mulla’s Principles of Mohammedan Law 
(17th Ed.) only ‘the descendants of 
Nos. 17 and 18 would succeed to the 
inheritance alternately in the manner 
set out in the table i.e. after No. 18 
comes the full paternal uncle’s son’s 
son’s son as No. 19 and not the full 
‘brother’s son’s son's son. That would 
be the correct reading of notes appended 
below No, 18 and Nos, 11 and 12 in 
class II in the table. | _ (Paras 8.9) 

Index Note :— (B) Civil P. C. (1908), 
Section 115 — Finding of fact — Inter- 
ference with in revision, _ Para 4) 

Brief Note:— (B) A finding of fact 
arrived at on cogent and convincing 
consideration of the relevant evidence 
‘on record cannot be disturbed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1336 = (1964) 3 SCR 

495. Manindra Land and Build- 

ing Corpn Ltd. v. Bhutnath 

Banerjee 

_ Sk. Rahenoma and B., C. Das. for 
Petitioners; B. K. Pal. B. Pal, A. 
Mohanty. R. N. Sinha, and others, for 
Opposite Parties, 


ORDER :—— Defendant Nos, 2 and 2 
(Ka) thave filed this revision petition 
against the order of the court below al- 
lowing the application of Sk. Lokman, 
opposite party No. 1, to be impleaded 
as the legal representative of deceased 
Amina Bibi. instead of the petitioners. 

2. The petitioners, defendant 
Nos. 2 and 2 (ka) were allowed to _ be 
substituted as the legal representatives 
of deceased Amina Bibi, the original de~ 
fendant No. 2 in the suit by the trial 
Court's order dated 26-6-1984. Thereafter, 
Sk. Lokman, opposite party No. 1. filed 
a petition to be substituted as the lezal 
representative of the above-named 
Amina Bibi in place of the present peti~ 
tioner. That petition was rejected by 
the Court below on 15-11-1966. Thereafter 
Sk. Lokman preferred Civil Revision 
No, 19 of 1967 in this court. This Court 
allowed the said revision petition and 
set aside the order passed by the court 
below and remanded the case back to 
the trial court for disposal in accord~ 
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finding was 
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ance with law, with a direction to. makè, 
an equiry under Order 22, Rule 5, Civil 
P. C. as. to whether the claim of Sk 
Lokman opposite party No. 1. to be sub- 
Stituted as the legal representative of 
deceased Amina Bibi in - place of the 
petitioners, was justified or not. The 
court below in accordance with the said 
direction heard the parties and by the 
impugned order passed on 7-9-1970 al- 
lowed the application of Sk. Lokman to 
be substituted as the legal representa- 
tive of deceased Amina Bibi in place of 
the petitioners, 


„The court below on a consideration 
of the evidence on record and on hear- 
ing the counsel of the both the parties 
finds that Sk. Lokman is the father’s 
brother’s son’s son of deceased Amina 
Bibi and defendants Nos. 2 and 2 (Ka), 
the present petitioners, are the sister’s 
children of Amina Bibi. The court be- 
low finds that the genealogical table filed 
by opposite party No. 1 has not been 
challenged by the petitioners. and on a 
consideration of the evidence and mate- 
rials on record it finds the same to be 
correct so far as it relates to the peti- 
tioners and opposite party No. L 

Se The said table is given below, 

. (See table on the next page.) 

4, . Mr. Rahenoma, the learned 
counsel for the petitioners, at the outset 
challenged the. correctness of the finding 
of fact of the Court below that Sk. Elahi 
Bux and Sk. Ismail in the said genealo- 
gical table were two brothers. The said 
s challenged mostly on the 
ground of improper and incorrect appre- 
ciation of the evidence on record. That 
finding being a finding of fact cannot be 
challenged in this revision on the ground 
of misappreciation or erroneous apprecia- 
tion of the evidence on record. as that 
does not amount to exercising jurisdic- 
tion illegally or with material irregula- 
rity, and would not furnish a ground for 
interference under Section 115, Civil P. C. 
It has been held by their Lordships of 
the Supreme Court in the case in AIR 
1964 SC 1336: 


“It is not open to the High Court to 
question the findings of fact recorded by 
a subordinate Court in the exercise of 
its revisional jurisdiction under S. 115 of 
the Code which, it is well settled, applies 
to cases involving questions of jurisdic- 
tion. i.e, questions regarding the jrresular 
exercise or non-exercise of jurisdiction 
or the illegal assumption of jurisdiction 
by a Court and is not directed against 
conclusion of law or fact in which ques~ 
tions of jurisdiction are not involved.” 
Moreover. on a perusal of the impugned 
order I find that the above-mentioned 
finding of fact has been arrived at on 
cogent and convincing consideration of the 
relevant evidence on record. Accord- 
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gly. the aforesaid finding of fact cannot 
be interfered with on any consideration. 


5. The next and the most impor~ 
tant question to be decided in this revi- 
sion is whether Sk. Lokman. opposite 
party No. 1 in this revision, is a residuary 
of deceased Amina Bibi fas asserted by 
the -counsel appearing for opposite party 
No. 1) or whether the petitioners and 
opposite party No, 1 are all related to 


Amina Bibi as her distant kindred, and. 


tbe petitioners being nearer relations of 
deceased Amina Bibi they are entitled 
to be substituted in preference to Sk, 
Lokman (as asserted by the counsel aps 
pearing for the petitioners), 


6. It is admitted by the counsel 
appearing for both the parties that_ the 
parties are governed by the Sunni School 
of Mohammedan Law. Undisputedly. if 
Sk. Lokman, opposite party No, 1. is a 
residuary of deceased Amina Bibi, then 
in his presence defendant Nos. 2 and 
2 (Ka), the petitioners in this revision, 
who admittedly are the distant kindred, 
cannot be substituted in place of the 
deceased. On the other hand if Sk. 
Lokman is not a residuary but is a dis- 
tant kindred of the deceased, then the 
mearer in degree to the deceased amongst 
them would be substituted, it being one 
of the rules of succession in Mohammedan 
Law that the nearer in the line of suc- 
cession excludes the more remote, 


7. <A table of residuaries in order 
of succession is given at pate 64-A in 
Mulla’s ‘Principles of Mohammedan Law” 
(seventeenth edition). With reference to 
the said table it has at first to be ascer- 
tained if Sk. Lokman is a residuary or 
not, On the evidence on_record it has 
been established that Sk. Lokman is the 
full paternal uncle’s son’s soms son. The 
paternal uncle’s son’s son is in No. 17 
of class IV of the said table and after him 
comes the consanguine paternal uncle’s 
son’s son in No. 18 of that class, Below 
No. 18 the note appended is as follows: 


“Then come remoter male descend» 
ants of Nos. 17 and 18 in like order and 


manner as descendants of Nos. 11 and 


12.” 
The note appended below Nos. 11 and.12 
in class II in the said table is as follows: 
“Then come remoter male descend- 
ants of No. 11 and No. 12, that is, the son 
of No. 11, then the son of No. 12, then 
the son’s son of No, 11. then the son’s 
son of No. 12 and so on in like order.” 


8. Tt is urged by Rahenoma, that- 
the above-mentioned notes in the said 
table show that after No. 18 in the said 
list only the descendants of Nos, 11 and 
12 will alternately succeed to the inheri-~ 
tance in the manner and order set forth 
therein and not the descendants of Nos, 
17 & 18 in class IV. According to Mr, 
Rahenoma after No, 18 in the said table 
the next man to succeed as No. 19 is the 
full brother's son’s son’s son and not the 
full paternal uncle’s son’s son’s son, 


„Mr. Pal, the learned counsel for ops 
posite party No, 1. repels the above sub« 
mission of Mr. Rahenoma, and urges tha®é 
the above-mentioned two notes. properly 
read and construed, very clearly show 
that after No. 18 in the said table only ` 
the descendants of Nos. 17 and 18 would 
succeed to the inheritance alternately in 
the manner and on the consideration ins 
dicated in Nos. 9 to 18 of the said table, 
According to Mr. Pal. after No. 18 comes 
the full paternal uncle’s son’s son’s son 
as No. 19, and thereafter comes the con 
sanguine paternal uncle’s gon’s son’s son 
in No. 20.On hearing the counsel forb 
the parties and going through this parti- 
cular topic in the different text books on 
Mohammedan Law and on a careful peru- 
sal of the said table of residuaries, I am 
convinced that Mr. Rahenoma’s submis- 
sions in this connection are not at 
tenable, whereas Mr. Pals above-men 
tioned contention is acceptable and cor 
rect, ' 


: ` 
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9. If Mr. Rahenoma’s above-men- 
tioned contention is accepted that would 
mean that immediately after No, 12, in 
Class III of the said table the ‘full 
paternal uncle in No. 13 of Class IV. 
would succeed, to the exclusion of all 
the other remoter male descendants of 
Nos. 11 and 12, because, according to 
Mr. Rahenoma, they (the descendants of 
Nos. 11 and 12) would come only after 
No, 18 in Class IV. If that position is 
accepted, the note appended below No. 12 
in class III is completely rendered nuga- 
tory and the same has to be discarded 
as incorrectly incorporated at that place 
and should be treated as non-existent 
in that table. Mr. Rahenoma does not 
make any submission to that effect and 
‘—I do not see any reason to discard that 
note as incorrect, That note clearly 
shows that after No. 12 come the re- 
moter male descendants of Nos. 11 and 
12. that is, the son of No. 11. then the 
son of No. 12. then the son’s son of 
No, 11 and then the son’s son of No, 12 
and so on in that alternate order. how 
low soever, till that line of succession in 
class IIT exists and continues. Only after 
the extinction of that line the residuaries 
fin class IV would succeed to the inheri« 
tance. On this consideration alone it 
becomes quite evident that after No. 18 
in class IV, the remoter male descen- 
dants only of Nos. 17 and 18. in the 
‘like alternate order as indicated in the 
table in Nos. 9 to 18 will follow. The 
note appended below No. 18 is only to 
that effect and very clearly states that 
‘Jafter No. 18 come the remoter male 
descendants of Nos, 17 and 18. fe, the 
son of No, 17, then the son of No, 18, 
then the son’s son of No. 17. then the 
son’s son of No. 18, and so on in the 
like alternate order and manner. So Sk. 
Lokman being the full paternal uncle’s 
son’s son’s son of the deceased, ie. he 
being the son of No, 17, comes in No, 19 
in the said table, l l 
_ My above conclusion is reinforced 
by the diagram affixed in between page 
. 414 and 415 in Fyzee’s book titled 
‘Outlines of Mohammedan Law’ (8rd edi~ 
tion}. The two tables of Residuaries, one 
given at pages 386 and 387 in Verma’s 
book on ‘Mohammedan Law’ and the 
other in Art. 712 at pages 830 and 831 
in Tyabji’s book on ‘Mohammedan Law’ 
also indicafe the same thing and lend 
confirmation to my above-mentioned con- 
clusion. 


10. Moreover, Sk, Lokman fs res 


lated to the deceased only through males, - 


whereas the petitioners are related to her 
through her sister. The sister’s sons or 
daughters do not have a place in the table 
of residuaries, and Mr. Rahenoma admits 
that the petitioner being deceased Amina 
Bibi’s sister’s children, they are not her 
residuaries but are her distant kindred. 
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_residuaries, the inheritance will be di 
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Fyzee, in Art. 89 of his abovenamed 
book, writes that the term ‘Agnatic Heirs’ 
i.e. the heirs through the male line is 


a better designation than ‘Residuaries’. 
Under the heading ‘Agnatic. Heirs’, at 
page 391. it is stated that the Agnatic 
Heirs were the principal heirs before 
Islam; they continue to remain in Sunnite 
Law the Principal heirs, provided always 
that the claims of near relations men- 
tioned in the Koran as the Koranic Heirs 
(called ‘Sharers’), are satisfied by giving 
to each of them a specified portion of the 
property left by the deceased. In the 
discussion under that heading ‘Agnatic 
Heirs’. at page 392. it is stated that the 
right of inheritance lay with the family 
as a whole. and when there was no heir. 
the estate was taken by those male re- 
lations who were called ‘asaba? a word 
which primarily means ‘those who go to 
battle together and have a common blood- 
feud’. If the class called ‘asabat’ in 
Mohammedan Law is examined it will be 
found to contain (i) all male agnates and 
(ii) four specified female agnates intro- 
duced by the Holy Korans (daughter, 
son’s daughter how low soever, full sister 
and consanguine sister). As Sk. Lokman 
without doubt is an ‘Agnatic Heir’. he, 
on the above consideration, also becomes 
a residuary. On this and my above find- 
ing that Sk. Lokman has a place in the 
said table of residuaries I hold that Mr. 
Pal’s contention in this connection is per- 
fectly correct. 


Ad. Mulla in Chapter VII of his 
book on Mohammedan Law says: 

“The first step in the distribution of 
the estate of a deceased Mohammedan, 
after payment of his funeral expenses, 
debts. and legacies, is to allot their res- 
pective shares to such of the relations as 
belong to the class of sharers, and are 
entitled to a share. The next step is to 
divide the residue (if any) among such of 
the residuaries as are entitled to the re- 
sidue. If there are no sharers, the resi- 
duaries will succeed to the whole inheri- 
tance. If there be neither sharers. a. 
Vi æ 
ed among such of the distant kindred as 
are entitled to succeed thereto. The dis- 
tant kindred are not entitled to succeed 
so long as there is any heir belonging to 
the class of sharers or residuaries, But 
there is one case in which the distant 
kindred will inherit with a sharer. and 
that is where the sharer is the wife or 
husband of the deceased.” 


_ The petitioners are admittedly dis- 
tant kindred, and Sk. Lokman. opposite 
party No. I. as found above. is a Resi- 
duary, and so the petitioners are not en- 
titled to succeed to the deceased in the 
presence of Sk, Lokman. 

the above consideration I find that 


the order passed by the Court below is 
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correct and I see no reason to interfere 

with the same. a 
There is therefore no merit in this 

revision which is hereby dismissed with 


costs. os eae 
Revision dismissed. 


AIR 1973 ORISSA 132 (V 60 C 46) 
R. N. MISRA AND B. K. RAY. JJ. 

Haladhar Panda. Petitioner v. Nisakar 
Naik and others, Opposite Parties. 

O. J. C. No: 524 of 1971. D/- 3-10- 
1972. 

Index Note:— (A) Constitution of 
India, Art. 226 — Election case — Writ of 
guo warranto — Res judicata is a re- 
cognized . defence. (Para 6) 


Brief Note:— (A) A quo warranto 
writ will not be issued at the instance of 
the candidate for election who did not 
object to the nomination of successful 
‘candidate at the proper time. The ground 
that the successful candidate was ineligi~ 
ble for re-election for a third consecutive 
term cannot be had later on. f 

(Para 6) 


Index Note:-— (8) Panchayats — 
Orissa Panchayat Samiti Act (7 of 1960), 
S. 44-L (1) (e) — Section makes no dis- 
tinction between ineligibility and dis- 
qualification. {Para 6) 


Index Note:— (C) Constitution of 
India, Art, 226 — Other remedy open — 
Statute providing machinery for challeng- 
ing election — It displaces right to- guo 
warranto, (Para 6) 
Cases Referred: Chronological Paras 
(1972) O. J. C. No. 818 of 1971. D/- 

19-9-1972 (Orissa) 
AIR 1971 Orissa 283 = (1971) 1 
Cut WR 332. Madan Mohan Pani 


v. State 
AIR 1965 SC 1150 = (1965) 1 SCR 
686, Devilal Modi v. Sales Tax 
Officer, Ratlam 
AIR 1964 SC 1013 = 1963 Supp 1 
SCR 172. Amalgamated Coalfields 
Ltd. v. Janpad Sabha. Chhindware 5 
AIR 1954 Bom 115 = 55 Bom LR 


882. Bhairulal Chunilal v, State 6 


AIR 1953 Nag 81 = 1953 Nag LJ 
503. Miss Avi J. Cama v. Banwari< | 
lal Agarwal | l 6 

M/s. Asok Das, S. N. Satapathy and 
A. Rath. for Petitioner; S; C. Mohapatra, 
S. Kar and Advocate-General. for Op- 
posite Parties. 

R. N. MISRA, J.:— This is an appli- 
cation for a writ of certiorari to quash 
the election of the opposite party No. 1 
as the Chairman of the Hatadihi Pan- 
echayat Samiti. T 

2. According to the petitioner the 
opp. party No. 1 was elected as Chairman 
of the said Samiti in 1961 and continued 
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to hold that office upto 1967. That 
constituted the firs; term of Chairmanship 
of opposite party No. 1. In 1968. elec- 
tion took place for the said office. The 
opposite party No. 1, was again elected 
and was to continue in office upto 1971. 
That was his second term. On 15th of 
December, 1970. he resigned. On 10th of 
January, 1971. election took place and 
opposite party No. 1 was again- elected. 
This was his third term. It is conceded 
that these terms are consecutive. 


_ 3 Under Section 16 (3) (a) of the 
Orissa Panchayat Samiti Ac: of 1959 (Act 
7 of 1960) no person is eligible to be the 
Chairman of a Samiti for more than two 
consecutive terms. In the case of Madan 
Mohan Pani v. State of Orissa. AIR 1971 
Orissa 283, this Court dealt with thé pro- 
visions of Section 16 (8) (e) of the Act 
and held that in similar circumstances as 
these, the terms would be held to be 
consecutive, There is no dispute among 
counsel before us appearing for all the 
parties that in terms of Section 16 (3) (a) 
of the Panchayat Samiti Act and as in- 
terpreted by the said decision. the op _ 
posite party No, 1 is not eligible to hold 
the office of Chairman for the present 
term. In view of this situation, ordi 
narily the petitioner should have succeed- 
ed and the election of the opposite party 
No. 1 should have. been quashed. On 
behalf of the opposite parties, however,.. 
it has been contended that in the facts of 


the case no relief cen be granted. 


å, On 21-1-1971. the petitioner had 
filed a writ application in this Court 
(O, J. C. No, 91 of 1971) challenging the 
election of opposite party No. 1. In the 
said’ application he raised the opposite 
party No, 1’s ineligibility as a ground of 
attack against his election to the office of 
the Chairman, During the pendency of 
that application, a Bench oZ this Court 
decided the case reported in AIR 1971 
Orissa 283 and judgment thereof was 
delivered on 9-2-1971. - In some of the 
local law reports, the judgment was 
published on 26-2-1971. Th= petitioner, 
notwithstanding the elucidation of the 
legal position by this Court. did not raise 
the contention that the election of the 
opposite party No, 1 was contrary to the 
provisions of Section 16 (3) (a) of the 
Act. On 21-6-1971. his writ application 
was rejected on merits. The present writ 
pon has been filed on 30th of June. ` 


This writ application has been argu- 
ed as one for a writ of quo warranto and 
the opposite parties contended that the 
application is barred by res fudicata: þe- 
cause. on the earlier occasion when the 
petitioner came before this Court. the 
present contention was avaiable to be 
raised and was not raised. It is next con- 
tended that the petitioner’s conduct hag 
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fo be examined and laches on his part, 
acquiescence, the delay in moving 
Court in the matter, the fact that a statu- 
tory remedy was open to him to raise 
the present dispute are features which 
should be taken note of to refuse relief 
to the petitioner. 


5. Their Lordships of the Supreme 
Court have on more than one occasion 
taken the view that ornon of res 
iudicata apply to writ proceedings. 
the case of Devilal Modi v. Sales Tax 
Officer, Ratlam. AIR 1965 SC 1150, 
Gajendragadkar, C. J., delivering the 
judgment of the Constitution Bench 
stated :— 

“There can be no doubt that the 
fundamental] right guaranteed to the citi- 
zens ate a significant feature of our Con- 
stitution and the High Courts under 
Art. 226 are bound to protect these funda- 
mental rights. There can also be no doubt 
that if a case is made out for the exercise 
of its jurisdiction under Art. 226 In sup- 
port of a citizen’s fundamental rights. the 
High Court will not hesitate to exercise 
that jurisdiction. But the question as to 
whether a citizen should be allowed to 
challenge the validity of the same order 
by successive petitions under Art, 226, 
cannot be answered merely in the light 
of the significance and importance of the 
citizens’ fundamental rights, The general 
principle underlying the doctrine of res 
judicata is ultimately based on considera- 
tions of public policy. One important 
` consideration of publie policy is that the 
decisions pronounced by Courts of com~ 
petent jurisdiction should be final, unless 
they are modified or reversed by appel- 
late authorities; and the other principle 
is that no one should be made to face the 
same kind of litigation twice over. þe- 
cause such a process would be contrary 
to considerations of fairplay and justice.” 
His Lordship proceeded to further 
state :— 

“Tt may be conceded in favour of Mr. 
Trivedi that the rule of constructive res 
judicata which is pleaded against him in 
the present appeal is in a sense a some- 
what technical or artificial rule prescrib- 
ed by the Code of Civil Procedure, This 
rule postulates that if a plea could have 
been taken by a party in a proceeding 
between him and his opponent. he would 
not be permitted to take that plea against 
the same party in a subsequent proceed- 
ing which is based on the same cause of 
action: but basically. even this view is 
founded on the same considerations of 
public policy. because if the doctrine of 
constructive res judicata is not applied 
to writ proceedings. it would be open to 
the party to take one proceeding after 
another and urge new grounds every 
time: and that plainly is inconsistent with 
considerations of public policy to which 
we have just referred.” 
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The rule laid down in this case directly 
applies to the present facts and would 
Stand as a bar against the maintainability 
of the writ petition. Mr. Das for the 
petitioner sought to distinguish the deci« 
Sion by referring to the earlier case of 
their Lordships of the Supreme Court in 
the case of Amalgamated Coalfields Ltd. 
v. Janpad Sabha Chhindwara. AIR 1964 
SC 1013. We do not find any inconsis- 
tency. In fact the learned Chief Justice 
in the later decision (AIR 1965 SC 1150) 
has himself explained the distinctive fea- 
tures of the earlier decisions The 
Coalfields case, (AIR 1964 SC 1013) 
arose out of Income-tax matters. On 
an earlier occasion, the assessee had 
come before the Supreme Court. but had 
not raised the contention which was ad- 
vanced in the lattter case. Plea of res 
judicata was not sustained against the 
assessee because on the earlier occasion 
the dispute was against a different as- 
sessment. It is a well-known concept in 
Taxation Law that there is ordinarily no 
Tes judicata. because each of the units of 
assessment is independent. Res judicata 
is a recognised defence against quo war- 
ranto. Ferries in Extraordinary Legal 
Remedies has indicated— 


“Res judicata to be available as a 
defence must of course to be pleaded. The 
general rule is that it is the very essence 
of judicial power, when a matter is one 
ascertained and determined. that it is 
forever conclusive when it arises again 
under the same circumstances and condi- 
tlon between the parties or their privies. 
This rule is generally applicable in quo 

33 


errotore re 


Court, 


_ 6 A writ of quo warranto is not 
issued as a matter of right. It is a dis- 
cretlonary relief and the Court has al- 
ways to ask itself whether under the 
circumstances of each case. the petitioner 
should be given the relief in the nature 
of quo warranto which he seeks The 
conduct of the petitioner who comes as 
the relator before the Court. therefore, 
Is subjected to scrutiny before relief is 
ordinarily granted. A Division Bench of 
the Nagpur High Court in the case of Miss 
Avi J. Cama v. Banwarilal Agarwal AIR 
1953 Nag 81. dealing with a quo warranto 
proceeding in an election dispute stated 
that before granting a writ of quo war- 
Tanto it is necessary to see that the rela- 


tor is a fit person to be entrusted with 
this writ. The Court will not listen to a 


candidate who has acquiesced in or per- 
haps concurred with the very act which 
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he afterwards comes to complain of when 
it suits his purpose. It will not issue a 
writ of quo warranto at the instance of 
the candidate for. an election who did 
not object to the nomination of another 
candidate for the same constituency at 
the proper time. In this case admittedly 
mo objection was raised to the nomination 
of the opposite party No, 1 on the ground 
that he was ineligible for re-election for 
a third consecutive term. The election 
was permitted to be held in which the 
petitioner, the opposite party No. 1 and 
four others participated. Ultimately the 
le ae party No, 1 emerged as success- 


The petitioner. it is contended by the 
opposite parties. had indeed an alternate 
remedy under the statute. The election 
of the opposite party No. 1 could have 
been got vacated by the filing of an elec- 
tion petition. On that basis it is con- 
tended that where an alternate remedy 


lies. relief could not be granted by issue 
of a writ of quo warranto. We shall, 


therefore, advert to find out whether 
under the Act an election dispute was 
sustainable, 


Under Section 44-L, (1) (ce). the Elec- 
tion Commissioner can declare the elec- 
tion of a returned candidate void if such 
person was disqualified for election under 
the provisions of the Act. Mr. Mohapatra 
for opposite party No, 1 contends that 
an election petition lay in this case and 
the petitioner could have obtained the 
relief by pursuing the remedy under 
Chapter VI-A of the Act, In O. J. C. No. 
818 of 1971 disposed of on 19-9-1972 
(Orissa) by us, we made some observa- 
tions which may apparently run -counter 
to the contention of Mr, Mohapatra. In 
that case we did not decide the point. 
Since it is now raised, we think it ap- 
propriate to deal with the question. 


The proviso to Section 16 (3) (a) of 
the Act makes a person ineligible to be 
the Chairman of a Samiti for more than 
two consecutive terms. Ineligibility and 
disqualification seem to have been used to 
convey the same meaning in the statute. 
Section 45 (1) provides: | 

‘A person shall not be eligible to 
stand oC election under sub-section. (2) 
o s A EE A 
Several clauses have been provided indi- 
cating conditions of eligibility or ineligi- 
bility. The proviso appended to that sub- 
section is to the following effect :— 

“Provided that the disqualification 
under clause (h) or (1) may be remov 
by Government in the prescribed 
m 2 as ete 
In sub-section (2 {i}. conditions of inel- 
gibility have also been referred fo as dis- 
qualifications. In the circumstances. we 
accept the contention of Mr. Mohapatra 
that the statute has not maintained any 
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distinction between ineligibility and dis- 
qualification and in an election petition 
filed under Chapter VI-A of the Act, the 
ineligibility under the proviso to Sec- 
tion 16 (3) of the Act could be made the 
basis of challenge against the election 
and the Election Commissioner can dec- 
lare the election of a returned candidate 
void on that ground. The petitioner had, 
therefore, a statutory alternate remedy 
which he has not evailed, 

Chasla. C. J.. in the case of Bhairu- 
lal Chunilal v. State of Bombay, AIR 
1954 Bom 116 indicated that it was a well 
settled rule that where there were statu- 
tory provisions dealing with the conduct 
of an election, the right to quo warranto 
must be taken to be displaced. An elec- 
tlon should only be challenged in the 
manner laid down by the statute, This 
therefore, is another ground upon which 
the writ application can successfully be 
challenged. Several other grounds have 
been raised, But we do not consider if 
necessary to go into those as in our view 
the bar of (1) res judicata, (2) availability 
of alternate remedy under the statute 
and (3) delay in making of the petition 
are grounds which disentitle the peti- 
tioner to any relief in this application. 


, About a couple of weeks bes» 
fore we granted a writ of quo warranto 
in a similar case. There, however, was 
mo bar of res judicata. The delay had 
been sufficiently explained and we did 
not find any feature which disentitles the 
relator to relief, It is well settled that 
an usurper in a responsible public office 
Should not be allowed to continue, But 
where on account of some bar in law, 
the relator is disentitled +o relief. a wrif 
of quo warranto cannot issued. 


8. For the reasons indicated above 
we dismiss the writ application. Parties 
shall bear their own costs. 

E. K. RAY, J.:— 9. I agree. 

Petition dismissed, 
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(1963), Art. 1 — Mutual account — How 
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.. Brief Notes (A) In order to con- 
stitute a mutual accomrmf there must be 
a mutual credit founded on a subsisting 


debt on the other side or an express or 
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implied agreement for a set-off of mutual 
cebis. . ara 
Cases Referred: Chronological Paras 
AIR 1965 SC 1711 = (1965) 3 SCR 
110. Kesharichand v. S. Banking 
LR (1983 Cut 779, Firm Sardar p 
singh Keoua v. Chandulal Sat« 


narain 
AIR 1959 Ker 356 = 1958 Ker LJ 

704. S. N. Purushotam and Co, 
= Ltd. v. Chathukutty 
AIR 1933 Nag 50 = 15 Nag LJ 

105. Gokuldas v. Radhakrishan 
AIR 1933 Pat 267 = 14 Pat LT 654, 

Firm Jiban Ram v. Sagarmal . 
AIR 1931 Cal 359 = 34 Cal WN 

1175. Tea Financing Syndicate v. l 

Chandra Kamal 6 
AIR 1925 Nag 295 = 87 Ind Cas 
_ 832, Motirao v. hirprasad 5 
AIR 1923 Nag 108 = 65 Ind Cas 

$81, Pandurang v. Kalludas | 

Y. S. N, Murty. for Appellant. 
GMENT :— This is a plaïntiffs 

appeal against the decree passed by the 
learned Subordinate Judge at Bhubanes-~ 
war allowing his claim in part in a suit 
for recovery of money.. 

2. The plaintiff came to Court on 
the allegation that the defendant was an 
employee under the firm Silla Ramma= 
murty & Song of which he happens to 
be the managing partner. The defendant 
was posted at Balugaon branch of the firm 
from 1951. initially as accountant and 
later as manager. The defendant used 
to draw advances from the firm and his 
salary as and when due was being ad- 
4usted against such advances. The de~ 
fendant stopped work from 24th of July, 
1964. By then he had over-drawn to the 
extent of Rs. 6,496.97. The plaintiff asked 
for recovery of that amount along with 
damages at six per cent in all Rupees 
7,190/-, 

3. . The defendant did not enter 
contest, In fact no written statement 

(Contd, on Col, 2) 


“T, For the balance due on a mutual, 

= open and current account. where 

there have been reciprocal de= 
mands between the parties, 


ox d 


The provision of this Article corresponds 
to Art. 85 of the Limitation Act of 1908. 
In fact there is no difference in the lan- 
guage, Sir George Rankin. C. J, deliver- 
fing the judgment of a Division Bench in 
the case of Tea Financing Syndicate v. 
Chandra Kamal, AIR 1931 Cal 359, 
stated :— 


"To form mutual accounts there must 
be a mutual credit founded on a subsist- 
ing debt on the other side. or an express 
or an implied agreement for a set-off of 
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even was filed. An employee of the firm 
was examined as P, W, 1 on behalf of 
the firm. 


4. The Iearned Subordinate Judge 
found that ‘the suit was instituted on 
9-5-1966. He also found that there was 
no running account or transaction ‘be-~ 
tween the parties so as to bring the 
matter under Art. 1 of the new Limita- 
tion Act. He accordingly held that the 
plaintiff's claim prior to three years be- 
fore the date of suit had become barred 
by limitation. ~ Accordingly he gave a 
decree for a sum of Rs, 1,519.37 with 
proportionate costs and future interest at 


= six per cent until realisation and held the 


other part of the claim to have become 
barred by limitation. The plaintiff has 
appealed against this decree and wants 
the remaining portion of his claim to be 
decreed, 


5. In this Court the defendanf- 
respondent has not entered appearance. 
Mr. Murty for the appellant contends 
that the learned trial Judge was clearly 
in error In holding that Art. 1 of the 
Limitation Act did not apply to the facts 
of the ease. In support of his conten- 
tion he relies upon two decisions of the 
Nagpur High Court in the case of Pandu- 
rang v. Kalludas. AIR 1923 Nag 108 and 
Motirad v. Gambhirprasad, AIR 1925 Nag 
295. He alternately contends that limi- 
tation is saved on account of the various 
adjustments made towards the running 
debt on account of salary of the defend- 
ant as and when it became due. The 
plaintiff having appropriated towards the 
firm’s debt, the salary due to the defend- 
ant from time to time, limitation has 
been saved. In support of such conten- 
tion of his. he relies upon a decision of 
the Patna High Court in the case of Firm 
Jiban Ram v. Sagarmal, AIR 1933 Pat 
267. Each of these two contentions may 
mow be examined. 


6. Article 1 of the Schedule to 
the new Limitation Act provides: 


Three The close of the year in 
years which the last item admit- 


ted or proved is entered in 
the account; such year to 
be computed as in the ac- 
count.” 


mutual debts. Where for instance the 
dealings on either side are so independ~ 
ent of each other that neither party in 
giving credit to the other relies on the 
debt which he has against him, there are 
no mutual dealings: in other words, each 
party must be able to say to the other 
at some time or other during the period 
of account; I have an account against 
you’ i.e, not merely a shifting balance 
but reciprocity of dealing and the right 
to mutual demand which form the es- 
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sential ingredients of a mutual open and 
current account.” 

The test laid down in the aforesaid deci- 
Sion has been approved in terms by their 
Lordships of the Supreme Court in the 
ease of Kesharichand v. S. Banking 
Corpn.. AIR 1965 SC 1711. referred to 
these decisions with approval. In this 
Court in the case of Sardar Singh Kewal- 
ram Firm v. Chandulal Satnarain, ILR 
(1963) Cut 779. the dictum of Sir George 
Rankin. C. J.. has been quoted with ap- 
proval. 


Applying the test laid down in the 
dictum of Rankin. C. J., I do not find any 
scope for the contention of Mr. Murty 
that there is mutuality in the account. 
The Nagpur view has been clearly dis- 
sented by the Kerala High Court in the 
ease of S. N. Purushotam & Co, Ltd v. 
Chathukutty. AIR 1959 Ker 356. As I 
find even in the Nagpur High Court in 
the case of Gokuldas v. Radhakrishan, 


AIR 1933 Nag 50. there is a decision tak- . 


ing a contary view though the earlier 
decisions of that Court were not referred 
to. Commentaries on the Limitation Act 
also indicate that the Nagpur decision is 
not sound: In the facts and circumstances 
of this case. therefore. I shall hold that 
the learned trial Judge has rightly not 
applied Article 1 of the new Limitation 
Act to the facts of the case, The plain- 
tiff was not. therefore, to be entitled to 
take advantage of that Article in compu- 
tation of limitation for his dues. 


7. The next device by which limi- 
tation is contended to have, been saved 
by Mr. Murty is the appropriation of the 
salary of the defendant as and when due 
against the outstanding debts owed by 
the defendant to the plaintiff. The soli- 
tary witness for the: plaintiff does not 
refer to the method of such adjustment 
or appropriation. The ledger entries 
(Exts. 1, 2, 3. 4 and 5 series) do not 
clearly indicate the method of adjust- 
ment. Sometimes adjustments have been 
shown to be on annual basis and at otner 
places it has been shown to, be on month- 
ly basis. In the plaint it is not pleaded 
that by appropriation of the salary limi- 
tation has been saved. The plaintiff had 
to indicate the process by which the suit 
was within limitation. I do not find any 
direct support from the Patna decision 
already referred to on which Mr. Murty 
seeks to rely for his contention in the 
facts of this case. That contention shall 
also. therefore. fail. 


8. Mr. Murty emphasised upon 
the fact that the defendant has defraad- 
ed the plaintiff. A plea of fraud has not 
been raised in the plaint. However 
genuine the plaintiffs claim may have 
been limitation is a bar which ousts the 
jurisdiction of the Court to adjudicate 
the plaintiffs claim once- limitation sets 
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A.I R. 
in. In the circumstances, I am not in a 


position to differ from the conclusion 
reached by the trial Court, 


9. The appeal fails and is dismis« 
sed. I shall, however, not saddle the ap- 
pellant with costs particularly when the 
respondent has mot appeared to be 


eard. 
.. Appeal dismissed. 
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„Basudev. Khadenga, Petitioner v. 
a of India and others, Ovposite Par- 
5. 


O. J. C. No. 211 of 1971 = 21-9- 
1972, of 1971. D/- 21-9 


Index Note:— (A) Constitution of 
India, Art. 334 (as amended by Constitu- 
tion (23rd amendment) Act, 1969) — Re- 
servation of seats and special representa- 
tion —— Amendment extending the period 
upto 30 years is not ultra vires the Con- 
stitution. (Para 6) 


Brief Note:— (A) The use of the 
words ‘shall cease to have effect’? in this 
Article as it stood at the commencement 
of the Constitution cannot be interpreted 
to mean that it was immune from the 
amending process after the expiry of the 
ten year limit. The right of franchise or 
the right to public office by the demo- 
cratic process not being a fundamenitel! 
right the 23rd amendment has not inter- 
any of the provisions of 
Part III of the Constitution. (Para 6) 


Index Note:— (B) Constitution of 
India, Art, 141 — The decision of the 
Supreme Court till it is altered by it is 
binding and its effect cannot be whittled 
down because the matter is under recon- 
sideration before the Supreme Court. 

(Para 6) 

Index Note:—- (C) Constitution of 
India, Art. 334 (as amended by Constitu- 
tion (Twenty Third Amendment) Act, 1969 
—~ Reservation of seats and special repre- 
sentation — 23rd Amendment is not ultra 
vires Art, 15 (1) in view of Art, 15 (4) — 
(X-Ref :— Arts. 15 (1) and 15 (4)). AIR 
1953 SC 384, Referred. {Para 7) 


Index Note:— (D) Constitution of 
India, Art. 226 — The jurisdiction of 
High Court under this article cannot be 
exercised for deciding a dispute relating 
to delimitation of constituencies in view 
of Art. 329 of the Constitution — (X- 
Ref :— Art. 329). AIR 1952 SC 64, Rel, 
on. (Para 8) 
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ATR 1967 SC 66¢ = (1967) 1 SCR 


400. Meghraj v. Delimitation 
Commission l 
AIR 1953 SC 384 = 1953 SCR 1184, 


Nain Sukh Das v. State of U, P. 
AIR 1952 SC 64 =. 1952 SCR 218, 
Ponnuswami N. P. v. Returning 


Officer Namakkal Constituency — 8 
AIR 1951 SC 226 = 1951 SCR 

525. State of Madras v. Champa- a 

kam Dorairajan 


G. Ananda Rao Dora. for Petitioner; 
Govt. Advocate, G. Rath, R. K. Patra and 
R. C. Pradhan. for Opposite Parties; 


R. N. MISRA, J.:— Jaganath Prasad 
is one of the 140 Constituencies of the 
Orissa Legislative Assembly. The peti- 
tioner. a resident of a village in Buguda 
P. S. covered by the said constituency 
filed his nomination for election to the 
Orissa Stete Legislative Assembly in _the 
mid-term poll held in 1971. His nomina~ 
tion paper was however, not accepted on 
the ground that it was a reserved Con- 
stituency for Scheduled Castes. The elec- 
tion was duly held and opposite party 
No. 7 was rejurned from the Consti- 
tuency. By this application. the petitioner 
challenges the reservation of the con 
stituency for Scheduled Castes and con- 
sequently impugns the election of opposite 
party No. 7. 


2. Of the several opposite parties, 
the Returning Officer — opposite party 
No. 5. and the returned candidate — op- 
posite party No. 7 — have filed counter 
affidavit. The Union of India — opposite 
party No. 1 — has entered appearance 
through counsel and has advanced argu- 
ments against the contentions raised in 
the writ petition though no 
affidavit has been filed. 


3. There is no dispute that the 
Jaganath Prasad Constituency of the 
Orissa Legislative Assembly is a reserved 
one for Scheduled Castes. The petitioner 
deposited the amount prescribed under 
Section 34 (1) fb) of the Representation 
of the People Act. 1951 but according 
to the Returning Officer. no nomination 
paper had at all been filed by him. 


4, Under Article 334 of the Con- 
stitution. reservation of seats and special 
representation were provided, for. in 
the following manner in 1950: - 

"Notwithstanding anything in the 
foregoing provisions of this part, the pro- 
visions of this Constitution relating to — 

(a) the reservation of seats for the 
Scheduled Castes and the Scheduled 
Tribes in the House of the People and 
in the Legislative Assemblies of the 
States; an : 

(b) the representation of the Anglo- 
Indian Community in the House of the 
People and in the Legislative Assemblies 
of the States by nomination. 


counter 
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shall cease to have effect on the ex- 
piration of a period of ten_years from the 


commencement of this Constitution.” 

By the Constitution (Eighth Amendment) 
Act, 1959. the period of ‘10’ years was 
replaced by the period of “20” years, Thus 
the reservation of seats and special re- 
presentation were to cease after twenty 
years. Then came the Constitution 
(Twentythird Amendment) Act, 1969. by 
which. in place of “20” years, “30” years 
was substituted. As a result. the reser- 
vation of seats and special representation 
are to continue until 1980. 


In Orissa. mid-term poll was held for 
all the seats of the Orissa Legislative As- 
sembly in February-March, 1971. In 
view of the latest amendment to Art. 334 
of the Constitution, reservation of seats 
continued and under the Delimitation 
Commission Act, 61 of 1962. delimitation 
of constituencies had been made as a 
result whereof, the Jaganath Prasad Con- 
Stituency was made a reserved one. 


5. In this application the peti- 
tioner challenges the 23rd Amend- 
ment of the Constitution by which the 
reservation of seats and special represen- 
tation were extended upto 1980. and his 
counsel raises the following contentions— 

(1) the amendment made by Parlia- 
ment was without authority of the Con- 
stitution; 

_. (2) the amendment offends the pro- 
visions of Article 15 (1) of the Constitu- 
tion, and 

_(3) the provisions of Section 9 of the 
Delimitation Commission Act are ultra 
vires Article 14 of the Constitution. 

We propose to deal with each of the 
contentions seriatim. 


6. Contention No. 1— According to 
Mr. Dora for the petitioner. when the 
Constituent Assembly gave shape to the 
Constitution of India, it was the clear 
intention that the period of “ten years” 
indicated in Article 334 of the Con- 
stitution was not to be extended. Thus 
after the expiry of the tenth year. the 
reservation and special representation 
provided for by that Article were auto- 
matically to lapse. In support of such 
contention of his, Mr. Dora relies upon 
the Debates of the Constituent Assemb- 
ly and the statement made on the floor 
of the Constituent Assembly by Dr. 
Ambedkar. Drawing inspiration from 
Golaknath’s case, (AIR 1967 SC 1643), 
he contends that there can be no power 
to amend an Article by implication 
because, the dictrine of necessary im- 
plication cannot be invoked in the in- 
stant case. According to Mr. Dora. the 
use of the words “shall cease to have 
effect” as used in the original Article 
clearly indicated the intention of the 
Constitution that such provision was not 
to be modified or altered and on the ex- 
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Piry of the ten years from the com- 
mencement of the Constitution effect 
had to be given to the intention of the 
Constitution. Therefore, the Article was 
immune from the amending process 


after ‘the expiration of the ten vear 
limit. 


We do not find any merit in such 
contention. It is true, the Debates of 
the Constituent Assembly indicate the 
period of 10 years. Dr. Ambedkar him- 
self had stated— 


“With regard to the other arguments 
which have been used by my friends, 
Mr. Muniswamji Pillai and Mr. Manmo- 
han Das. I am sorry. it is not possible 
to accept that amendment. Their pro- 
posal is that while they are prepared to 
leave the clause as it is they propose to 
vest the Parliament with the power to 
alter this clause by further extension of 
the period of ten years. Now first of all 
we have. as I said. introduced this matter 
in the Constitution itself. and I do not 
think that we should permit any change 
to be made in this except by the am- 
endment of the Constitution itself.” 


The statement of Dr. Ambedkar made 
on the floors of the Constituent Assemb- 
ly even if it supports Mr, Dora’s con- 
tention. cannot be adopted for the pur- 
pose of finding out powers of Parliament 
to amend Article 334 of the Constitu- 
tion because. what was stated at the time 
when the Constitution was being shap- 
ed but was not actually incorporated 
into the Constitution. cannot be taken 
into consideration while considering the 
power of Parliament. The need for 
such reservation and special representa- 


tion was well-realised and that justified: 


incorporation of the Article in the Con- 
stitution in 1950. It is awite possible 
that a ten year period was considered 
sufficient in 1949 when the Constituent 
Assembly was debating the matter. In 
actual experience, as time passed. it was 
realised that the purpose had not been 
served. That justified the 8th Amend-~ 
ment to the Constitution. In 1969. when 
the position was again reviewed, Parlia- 
ment found that the need for reserva- 
tion and special representation had not 
gone and what was realised in 1949 as 
a necessity but for a period of 10 years 
only was found to be still existing. That 
brought to the 28rd Amendment. 

While Mr. Dora relied upon the 
majority decision in Golaknath's case. 
ATR 1967 SC 1643 learned Government 
Advocate appearing for the public offi- 
cers who are opposite parties contends 
that the decision is not correct and their 
Lordships of the Supreme Court have 
already directed the entire matter to be 
reconsidered again. Until the position 
is altered by their Lordships of the 
Supreme Court. the decision in that case 


hinds and the effect of the decision cane 
not be whittled down because, Parlia~ 


ment has made certain amendments of - 


the Constitution in the meantime. or 
the matter is coming up for reconside- 
tration before their Lordships of the 
Supreme Court. By operation of Arti- 
Cle 141 of the Constitution, the law as 
interpreted by the majority judgment 
binds this Court. ut no support is 
available from Golaknath’s case, 
1967 SC 1643 for the contention of Mr. 


Dora. Their Lordshi 
ee r ps in clear terms 


_ "We declare that the Parliament 
will have no power from the date of 
this decision to amend any of the pros 
visions of Part III of the Constitution, 
so as to take away or abridge the funda=« 
mental rights enshrined therein.” 
and in another part of the judgment i 
was further observed a 


~ We have not said that the provix 
sion of the Constitution cannot be ame 
ended but what we have said is that 
ey ranndi ae sine so as to take 
ay or abridge fundamental rights.” 
The 23rd Amendment has not interfered 
with any of the provisions of Part III 
of the Constitution. Tt has only brought 
about such change as has already been 
indicated in Article 334 of the Constitus 
tion. It has been settled upcn good au- 
thority in this country that the right of 
franchise or the right to a public office 
by the democratic process is not a funda- 
mental right. It is a right created by 
Statute and will depend upon what the 
Statute provides for. Thus if by am- 
endment of Article 334 of the Constitu- 
tion. the petitioner’s right to contest to 
membership of the Legislative Assemb- 
ly is taken away, it is indeed no inter- 
ference with any fundamental right of 
his. The first contention must, there- 
fore. fail. 


_ 7. | Contention No, 2 — This con= 
tention is on the footing that the provis 
sion in Article 334 of the Constitution 
as amended by the 28rd Amendment of 
the Constitution is ultra vires Art, 15 
(1) of the Constitution. Article 15 (19 
provides— . 

“The State shall not discriminate 

against any citizen on grounds only of 
religion, race, caste, sex, place of birth 
or any of them.” 
Mr, Dora contends that providing resera 
vation of seats and special representa~ 
tion as has been done in Article 334 of 
the Constitution is discriminatory be- 
tween citizen and citizen on the ground 
of caste and as such. the 23rd. Amend- 
ment to the Constitution is contrary to 
the fundamental right in Article 15 (ij 
of the Constitution. This contention has 
also to fail. Sub-article (4) of that Artis 
cle -provides— 


ï 
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“Nothing in this article or in Cl (2) 
of Article 29 shall prevent the State 
from making any special provision for 
the advancement of any _ socially and 
educationally backward classes of citi- 
zens or for the Scheduled Castes and 
the Scheduled Tribes.” a 
This sub-article was introduced by the 
first amendment to the Constitution after 
the Supreme Court in the State of Mađ- 
ras v. Sm, Champakam Dorairajan, AIR 
1951 SC 226 gave its verdict with refer- 
ence to a dispute raised in Madras. TË 
is mot necessary for us to discuss the 
matter at length because, a brief refer- 
ence to the decision of their Lordships 
of the Supreme Court may sufficiently 
answer this contention. In Nain Sukh 
Das v. The State of U, P.. ATR 1953 5C 
384. the learned Chief Justice (Patanjali 
Sastri C., J.) speaking for the Court 
stated : 


“This constitutional mandate to the 
State not to discriminate against any 
citizen on the ground. inter alia, of reli- 
gion, clearly extends to political as well 
as to other rights and any election held 
after the Constitution in pursuance of 
such a law, subject to clause (4). must 


be held void as being repugnant to the 


7% 


Constitution....ssesnsessne 


That there can be no exception fo CI, (47 
regarding a political right to CL (1) of 3 
i since 


Article 15 was recognised. but : 
Ci, (4) was not on the footing of reli- 
gion, their Lordships indicated that way. 
as aes contention. therefore, is re+ 
pelled. 


8. Contention No. 3— This cona 
‘fention is on the footing that the am- 
endment to Article 334 is even if in 
order. the delimitation is bad. Under. 
Central Act 61 of 1962, the delimitation 
has been made and on the principles 
laid down under the Act. the Commis- 
sion has reserved the Jaganath Prasad 
Constituency for Scheduled Castes. It 
has not been indicated before us as to 
when this delimitation was made. It is 
quite possible that the Constituency has 
been continuing as a reserved seat from 
before and once it is found that the 23rd 
Amendment is valid, the continuance of 
reservation would also be valid. That 
apart investigation into such a dispute 
is barred under Article 329 (a) of the 
Constitution. We are supported in our 
view on this aspect of the matter by 
a decision of their Lordships of the 
Supreme Court in Meghraj v. Delimita- 
tion Commission, AIR 1967 SC 669, 
Dealing with this aspect of the matter, 
their Lordships have said :— 

‘In this case we are not faced with 
that difficulty because the Constitution 
itself provides under Article 329 (a) that 
any law relating to the delimitation of 
constituencies etc. made or purporting 
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to be made under Article 327 shall not 
be called in question in any Court. 
Therefore an order under Section 8 or 9 
and published under Section 10 (1) would 
not be saved merely because of the use 
of the expression ‘shall not be called iy 
question in any Court’. But if by the 
publication of the order in the Gazette 
of India it is to be treated as law made 
under Article 327, Article 329 would 
prevent any investigation by any Court 
of law.” 

As early as 1952, in N, P, Ponnuswami 
v. Returning Officer Namakkal Consti- 
tuency, 1952 SCR 218 = (AIR 1952 SC 
64) the effect of the bar under Art. 329 
has been considered and jurisdiction of 
the High Court under Article 226 of the 
Constitution has been found to be sub- 
lect to the bar of that article. The last 
contention, therefore, must fail, 
. „9% ,, The writ application is accord- 
ingly dismissed as devoid of merit. We, 
however, consider it appropriate in the 
facts of this case to direct the parties 
to bear their own costs. 


B. K, RAY, J.:— 10, I agree. 
Petition dismissed. 
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o MISRA AND B. K. RAY, JJ. 

; ub-Collector and Land Acquisiti 

Officer. Berhampur, Appellant v. Machere 
Satyanarayana, Respondent, l 
__ First Appeal No. 160 of 1967, Dj/- 
17-7-1972 from order of J, M. Mohan 
tra, ar oP amour D/- 15-10-1966. 
. ex Note:—- (A) Limitation Act 
(1863), Article 116 — When there is o 
clerical error appearing on the certified 
copy of a decree inasmuch as it bears no 
date, limitation, Starts from the date of 
the original decree and not from the 
date when the certified copy was cor- 
rected there being nothing to amend the 
decree, (Para 6) 


Cases Referred: Chronological Pare 
ATR 1964 Andh Pra 50 = (1963) 2 aa 
Andh WR 304, urgaraju vV. 
_rallam Raju 5 
3D 18 Part baie nee 
; uri unicrpali Ve 
Madhusudan D 7 5 


as 
AIR 1958 Mad 312 = 1958 Cri LJ 
779. In re. Raman 5 
_ Advocate General and Addi Stand- 
ing Counsel, for Appellants N, V, Ram- 
o N. B. K, Murthy. for Respon- 
ent. 

R. N. MISRA, 3.24 This is an ap- 
peal filed by the Sub-Collector and Land 
Acquisition Officer, Berhampur against 
the decision of the learned Subordinate 
Judge, Berhampur on a reference under 
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Section 18 of the Land Acquisition Act. 
2 44 decimals of land located in 
Berhampur town were acquired by 
notification dated 26-12-1958. The res- 
pondent-claimant did not accept the 
compensation and raised a dispute which 
was ultimately referred to Court under 
Section 18 of the Act. l 
3 After hearing parties by order 
dated 15-10-1966, the reference was dis- 
posed of. The learned Subordinate 
Judge found the claimant to be entitled 
to additional compensation, The decree 
of the learned Subordinate Judge was 
prepared on 7-11-1966. On 20th of 
November, 1966. an application was made 
by the appellant for obtaining a certified 
copy of the same and it was granted on 
3-12-1966. This appeal was presented 
on 10-7-1967. Objection was raised on 
the plea of limitation. The appellant 
id not file any petition for condoning 
limitation, but contended that there was 
no limitation because the decree of the 


learned Subordinate Judge had not in- 


dicated the date when it was signed. 
That was corrected on 27-6-1967 and as 
the appeal was filed on 10-7-1967. there 
was no limitation. A Division Bench of 
this Court by order dated 4-10-1967, 
directed as follows :— 


“No question of limitation is involv~ - 


ed in this case as there was no date 
given in the original decree and the de~ 
cree was for the first time corrected by. 
order dated 27-6-1967.” : 

The objection regarding limitation was 
accordingly waived and notice to the 
respondent was issued, 

Mr. Ramdas has raised a pre- 
liminary point regarding maintainability 
of this appeal his ground being that the 
appeal is barred by limitation. The de~ 
cree was dated 7-11-1966. The time 
available under Section 12 of the Limita~ 
tion Act is 12 days. As such long be~ 
fore 10-7-1967. the limitation for filing 
of the appeal expired. In the absence 
of any application for condonation of 
the limitation, this appeal should have 
been dismissed on the ground of having 
become barred by limitation on the date 
of its presentation. The stand taken by 
the learned Advocate General when the 
order dated 4-10-1967 overlooking the 
objection on the ground of limitation 
was made was not justified. | 

: The legal position is well set 
tled that where an order holding that 
an appeal is not barred by limitation 
has been passed without hearing the res~ 
pondent. he is entitled to challenge that 
order when he appears in the appeal. 
See (Puri Municipality v. Madhusudan 
Das). AIR 1961 Orissa 133 (In re Raman), 
AIR 1958 Mad 312; (Durgaraju v. Pal- 
lam Raju), AIR 1964 Andh Pra 50. 
We are, therefore prepared to examine 
the question of limitation afresh, 
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6. There is no dispute that the 
decree ïn this case was drawn up on 
7-11-1966. The original of the decree 
from the lower Court records bears the 
date and signature „by the Subordinate 
Judge. In the certified copy granted to 
the appellant that date had been omitted. 
An application was made to the trial 
Court on 19-6-1967 as would appear 
from the order sheet in the reference 
under Section 18 of the Land Acquisi« 
tion Act for putting the date in the 
award. The matter was disposed of by 
the learned trial Judge on 27-6-1967 In 
that days’ order Jhe has clearly stated; 

“On a scrutiny of the record. I find 
that the original award has been dated 
7-11-1966. which hes been omitted from 
the certified copy granted to the Gov- 
ernment Pleader on 3-12-1966. On 
merits, therefore, the present applica~ 
tion cannot be sustained inasmuch as 
there.is nothing to amend -he original 
award or the decree. But the error ap~ 
pearing on the certified cory being a 
clerical error can be corrected. The 
certified copy of the award filed along 
With the application is, therefore. cora 
mo by insertion of the date 7-1l= 
Jt is thus nof a case of correction of the 
lecree period off - 
limitation would mot run from 27-6- 
1967. The appellant obtained the certi- 
fied copy on 3-12-1966. There has been 
no justification shown as to why no 
steps were taken for rectifying the de- 
fect in the certified copy until June 
1967. We must assume that tie Governa 
ment. Pleader or the learned Advocate 


General was aware of the period of 


limitation in the matter of filing of ap- 
peal to this Court. The application for 
the decree was made on 20th of Novems 
ber. 1966. We must assume that i+ was 
known to the appellant that by then the 
decree had been drawn up. Even con- 
ceding in favour of the appellant that 
there was room to think that the decree 
was dated 3-12-1966. when the certified 
copy thereof was given to the appellant, 
there was no justification to wait for 
beyond. 90 days in the matter of the fil- 
ing of the appeal. We would accord 
ingly hold that the appeal was certainly 
barred by limitation on the date it was 
presented. The order passed on 4th of 
October, 1967. was upon a wrong re- 
presentation to the Court, that is. ‘there 
was no date given in the original decree 
and the decree was for the firs- time cor- 
rected by order dated 27-6-1967”. As 
we have already indicated this is not a 
fact. Even if this were a fact. we do 
not see any rationale in the representa- 
tion which was accepted by this Court. 
It was not open to the appellant to sif 
tight for more than three months on the 
plea that no date was given in the decreg, 
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By application of mere common sense, 
the appellant could know that the de- 
cree must have been of a date prior to 
3-12-1966 (that is. the date when the 
certified copy was granted) and accord- 
ingly steps should have been taken with- 
fin the period of limitation from that 
date. 


7. On our finding that the appeal 
was barred by limitation and in the ab- 
sence of an application for condoning 
limitation, the only consequence that 
must necessarily follow is dismissal of 
the appeal as being barred by limitation. 
We would accordingly dismiss the ap- 
peal as barred by limitation. The Tes- 
pondent shall have his costs on contest: 
ed scale as he was drawn to this Court 
on erroneous representations made on 
behalf of the appellant on 4-10-1967. 

B. K. RAY, J.:— 8 I agree. 

Appeal dismissed, 
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B. K. PATRA. J. 

Hadibandhu Mallik, Petitioner v. 
Chandra Sekhar Behera, Opposite Party, 

Civil Revn. No. 388 of 1971, D/- 
11-5-1972. from order of R. K. Misra, 
Munsif, Banki, D/- 14-9-1971. . 

Index Note :— (A) Civil P. C. (1998), 
Section 16 — When a moyrigsgee is de- 
prived of the whole or part of his secu- 
rity by or in consequence of the wrong- 
ful act of the mortgazor bis suit for 
mortgage money is in the naire of a 
suit for wrong done to immovable pro- 
perty and must be filed in the Court 
within the local limits of whose turisdic- 
‘tion the property is situate, (X-Ref:— 
T. FP. Act (1882), S. 68 (c).) (Para 5) 

Brief Note:—- (A) The nature of a 
usufructuary mortgage is such that 
there is n> personal liability to pay im- 
plied in it. The remedy of the mortga- 
gee in such cases is intended to be only 
against the mortgaged property. . 

(Para 45) 

Asok Das and A. Rath, for Peti- 
tioner; Ranjit Mohanty, for Opposite 
Party. 

ORDER :— The short question thaf 
arises for consideration in the suit giv- 
ing rise to this revision petition is whe- 
ther the Court of the Munsif. Banki has 
territorial jurisdiction .to entertain the 
suit. The opposite party as plaintiff in- 
stituted a suit in the Court of the Mun- 
sif. Banki for recovery of Rs. 3,200/- 
from the vetitioner with costs and future 
interests thereon. His case is that on 
22-3-1967, the petitioner borrowed Rs. 
3.000/- from him on the basis of a usu- 
fructuary mortgage in respect of cer- 
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tain properties admittedly situated withe 
in the Munsiffi of Khandapara. It is re= 
cited in the mortgage bond a copy of 
which has been produced before me that 
the plaintiff was to remain in possession 
of the mortgaged properties and enjoy 
the usufruct of the land towards inte- 
rest on the sum advanced. Then follows 
it recital which may be translated 
us: 


_ “Whenever I would pay to you the 
principal amount you would deliver back 
possession of the (mortgaged) lands to 
me, If anybody disturbs possession in 
respect of the mortgaged lands you will 
be entitled to recover the principal 
amount with interest at twelve per cent 
thereon by sale of the mortgaged pro- 
perties and if the sale proceeds would be 
insufficient, then by attachment and sale 
of my other properties.” 


ac. ot, it was alleged in the plaint 
that the plaintiff remained in possession 
of the mortgaged lands right up from 
the date of execution of the bond and 
was appropriating the wusufruct of the 
lands towards interest due to him but 
that on 6-10-1970 the defendant dis- 
possessed the plaintiff from the lands 
and cut and carried away the crops which 
he had raised thereon. He therefore, 
brought the suit for recovery of the 


“principal amount of Rs. 3.000/- and a 


further sum of Rs. 200/- being the value 
of the crops cut and carried away by 
the defendant on 6-10-1970. besides 
ae interest thereon and costs of the 
suit, 


3. The defendant traversed all 

the allegations in the plaint. We are 
not in this petition concerned with the 
other defences excepting the one wherein 
it was contended that the Court has no 
territorial jurisdiction to try the suit. 
It may be incidentally mentioned that 
the defendant resides within the juris- 
diction of the Munsif of Khandapara 
while the plaintiff is residing within the 
jurisdiction of the Munsif of Banki and 
according to the plaint allegation. the 
principal amount of Rs. 3.000/- was said 
to have been advanced at the plaintifs 
house. 
_ 4A The issue regarding jurisdic- 
tion was tried as a preliminary issue 
and the learned Munsif by his impugn- 
ed order held that he had jurisdiction 
to try the suit because the suit is one 
for recovery of money and the same 
was advanced at the plaintiff's house in 
Baideswar which is situated within the 
Munsiffi of Banki. Being aggrieved by 
this decision, the defendant has filed 
this revision application. 

5. Mr. R. Mohanty appearing for 
the plaintiff opposite party sought to 
support the impugned order on the 
ground that the suit is one to enforce a 
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personal liability to pay the mortgage 
money and as that amount was advanc- 
ed at Baideswar, the Banki Court has 
territorial jurisdiction to entertain the 
suit. I am unable to accept the plea 
that the mortgage bond contained any 
personal covenant to pay. Nowhere 
within the four corners of the mortgage 
bond do I find any stipulation that the 
mortgagor personally bound himself to 
pay the mortgage debt. It is a pure 
and simple usufructuary mortgage and 
so long as the mortgagee remains in 
possession, he has no right to sue for the 
mortgage money. It is true that a per~ 
sonal covenant to repay the mortgage 
money is presumed to exist in all mort~ 
gages. But this presumption is of no 
avail if there is something in the nature 
of the terms of mortgage to negative it. 
The nature of a usufructuary mortgage 
is such that there is no personal liabili- 
ty to pay implied in it. The remedy of 
the mortgagee in such cases is intended 
to be only against the mortgaged pro- 
perty. The test in fact to find out whe- 
ther the mortgagor has bound himself 
to pay the amount is to see what re~ 
medy the mortgagee is intended to have 
for the recovery of the amount. 


The general rule is that a remedy 
limited to a particular mode of recovery 
excludes the general personal liability 
for such payment. As is clear from the 
recitals in the mortgage bond, a transle~ 
tion of the relevant portion of which is 
extracted above, it was stipulated that 
in case the mortgagee is dispossessed 
from the properties, he is to recover the 
mortgage money first by the sale of the 

mortgaged properties. and in case there 
is a deficit, by sele of other properties 
of the mortgagor. There is thus no 
personal ‘covenant to pay the mortgage 
money. Section 68 of the Transfer of 
Property Act enumerates cases where 
the mortgagee has a right to sue for the 
mortgage money, Under clause (a). the 
mortgagee can sue for the mortgage 
money where the mortgagor binds him~ 
self to repay the same. For reasons al- 
ready stated, caluse (a) is wholly, in~ 
applicable to this case. The present case 
would fall under clause (&0. that is, 
where the mortgagee is deprived of the 
whole or part of his security by or in 
consequence of the wrongful act or de~ 
fault of the mortgagor. The suit is 
therefore in the nature of a suit for the 
wrong done to immovable property in- 
asmuch as the mortgagee is ove of 
his security by a wrongful act by the 
mortgagor, 


6. Section 16 of the Civil) Proce~ 
dure Code provides that subject to the 
pecuniary or other limitations prescrib-~ 
ed by any law, suits for compensation 
for wrong done to immovable property 
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shall be instituted in the Court within 
the local limits of eine jurisdiction the 
property is situate, The last paragraph 
of the Section provides that suits to ob- 
tain a relief respecting. or compensation 
for wrong to. immovable property may 
be instituted either in the Court within 
the local limits of whose jurisdiction the 
property is situated. or in the Court. 
within the local limits of whose juris 
diction the defendant actually and volun- 
tarily resides. or cerries on business, or 
personally works for gain. In this case, 

e mortgaged properties are situated 
within the jurisdiction of the Munsif of 
Khandpara and the defendant also Te- 
sides there. Consequently, the Munsif 
of Banki has no territorial jurisdiction 
to entertain the suit. 


7. In the result. I would allow 
this revision application and direct the 
learned Munsif. Banki to return the 
plaint to the plaintiff for presentation 
before the proper Court. the circum~ 
stances, there would be mo order as to 
costs. The records be sent down im- 
mediately to the trial Court. 


Revision allowed, 


a 
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S. K. RAY AND B. K. PATRA, JJ. 

Sri Biharilal Shyamsundar, Peti-: 
tioner v. Sales Tax Officer, Cuttack and 


l others, Opposite Parties, 


Original aa Case No. 183 of 
1969, D/~ 8-12-1972 

Index Note:— (A) Constitution of 
India, Art, 226 —- Successive applications 
-~ Bar of reg judicata — Nature of. 

Brief Note:-—- (A) Doctrine of con- 


structive res judicata applies to writ peti-: 
tions and hence a second writ petition 


challenging the impugned order. (which 


had become final in the meanwhile) on 
grounds which could and should have 
been pressed in the previous petition (but 
were not urged) is not maintainable. AIR 
1965 SC 1150; ATR 1968 SC 1370; AIR 
1961 SC 1457, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1370 = (1968) 2 SCR 

887, aves of India v. Hanak 


(1965) 1 SCR 
Devilal Modi v. Sales Tax 
Officer. an 9 


rissa 2. 5 
ATR 1961 SC 1457 = 1962) 1 SCR 
574. page v. State of U. P. V1 


A. B. Misra. for Petitioner; Standing 
Counsel (S. T.) for Opposite Parties. 


BQ/CQ/A822/73/AGT 
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S. K. RAY, J.:— The petitioner is a 
registered dealer as defined in Orissa 
Sales Tax Act, 1947 (hereinafter refer- 
red to as the Act). He is engaged in busi- 
ness of purchase and sale of various goods 
including staple yam both at Cuttack and 
Jatni in Puri District. He was assessed 
to sales tax in respect of 12 quarters 
(quarter ending 30-6-1959 to 31-3-1962) in 
respect of sale of staple yarn at the rate 
of 5 p.c. on the basis of entry No. 67 which 
subsequently became entry No. 68 in the 
notification No. 33927 dated 30-12-1967 as 
amended upto the date of assessment and 
demand notices were served on the peti- 
tioner on 25-2-1963. He admitted his 
liability to pay and paid sales tax at the 
rate of 2 p.c. but disputed the legality of 
the additional rate of 3 p.c. which is the 
subject-matter of the present writ, 

2. The aforesaid Government noti- 
fication providing for imposition of tax 
at the rate of 5% on sale of staple yarn 
was challenged as ultra vires of Sec. 5 (1) 
of the Act by the petitioner in O. J. Cs. 
85 of 1965 and 138 of 1965. O. J, C. No. 
85 of 1965 was in respect of the assess< 
menis made for the aforesaid 12 quarters 
in respect of his business at Cuttack and 
©. J. C. No. 188 of 1965 was in respect of 
assessments of the self-same quarters in 
respect of his business at Jatni in Purl 
district, Both these writ petitions were 
dismissed in limine on the ground that 
the petitioner had not exhausted all re~ 
medies under the Act. 

3. The petitioner appealed to the 
Supreme Court from the order of the 
summary dismissal. The Supreme Court 
set aside the orders of summary dismis~ 
sal remanded the cases to the High Court 
for disposel according to law on the 
ground thet the question of ultra vires 
raised by the petitioner being foreign: to 
the jurisdiction of the sales tax autho- 
rities created under the Act could not be 
decided by them. This remand order was 
passed on 8-11-1965. 

4. While the aforesaid two O, J. 
Cs. were pending in this Court. after re- 
mand from the Supreme Court. Ordi~« 
mance No. 13 of 1967 was promulgated 
on 16-11-1967 by which the general rate 
of tax of 2% provided under Section 5 of 
the Act was enhanced to 5% with Te- 
trospective effect, thereby validating im-~ 
position of tax at 5%. This Ordinance was 
later replaced by Orissa Act 29 of 1967 
to the same effect which came into force 
on 30-12-1967. p 

5. On 8-3-1968, after Orissa Act 
29 of 1967 had come into force, the afore- 
said O. J. Cs. Nos. 85 of 1965 and 138 of 
1965 were finally heard and disposed of. 
The orders passed therein are identical 
in language and one such order is ex- 
tracted herein below :— 

"8-3-1968. Heard Mr. R. Mohanty for 
the petitioner and Mr, R. N. Misra for 


Biharilal v. Sales Tax Officer. Cuttack (S. K. Ray J.) [Prs. 1-9] Ori. 143 


the Department. In view of Ordinance 
No, 13 of 1967 dated November 16, 1967 
the reasonings in the impugned assess- 
ment orders are quashed, The demand at 
the rate of 5 per cent is however main- 
tained, 

2, Entry 68 in the Notification dated 
30-12-1967 as it offends the provisions of 
sub-section (1) of S. 5 of the Sales Tax 
Act is struck down, 


3, Mr. Mohanty states that he re- 
serves the right to challenge the vires 
of the Ordinance itself. This writ peti- 
tion is disposed of accordingly. Parties 
to bear their own costs throughout.” 


6. The present writ petition has 
been filed challenging the very same as- 
sessments for the aforesaid 12 quarters 
which were upheld by this Court in the 
aforesaid two O, J. Cs. 


ae The petitioner has raised two 
points 1- 
(a) Section 2 of the Orissa Act 29 of 
1967 is ultra vires: and 
(b) The rate of tax on staple yarn at 
5 p.c. cannot be legally justified. 


8. The counsel for the opposite 
parties has raised a preliminary objection 
that the present writ petition is not main- 
tainable being hit by the principles of res 
judicata. It is clear that if this preli- 
minary objection is upheld then there 
would be no need to go into the merits 
of the contentions of the petitioner. It 
is, therefore, appropriate to go into the 
question of res judicata. in this first in- 
stance, 

__The identical assessments which are 
challenged have been challenged in the 
two previous applications. The previous 
order of the High Court extracted above 
shows that the counsel for the petitioner 
had full opportunity to canvass the points 
now raised and he merely reserved his 
right to challenge the vires of the 
Ordinance itself, when by that time 
Ordinance had ceased to exist and -been 
replaced by the Act 29 of 1967. This 
Act also could have been challenged but 
its vires was not put in issue. The order 
upholding the demand at 5% became 
final though on different considerations. 
The present writ petition has been filed 
on 14-2-1969, about more than 11 months 
after the disposal of the previous writ 
petitions on 8-3-1968, and the finality of 
the previous judgment of this Court is 
being sought to be set aside on grounds 
which could have been pressed earlier 
but were not urged. In my opinion. this 
is a case where the doctrine of construc- 
tive res judicata fully applies. There 
are a number of Supreme Court deci- 
sions which fully support this view and 
I proceed to notice a few of them. 

9, In the case of Devilal Modi v. 
Sales Tax Officer. Ratlam. AIR 1965 SC 
1150, the Supreme Court applied the 
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principle of constructive res judicata. 
Here the assessee challenged the vali-« 
dity of sales tax imposed upon him under 
Article 226. of the Constitution before the 
High Court and failed, appeal was 
carried to the Supreme Court where an 
attempt on behalf of the assessee to raise 
two more additional grounds, which the 
Supreme Court refused to entertain be- 
gause they had not been taken up before 
the High Court and ultimately dismissed 
the appeal, Thereupon the assessee filed 
a fresh writ application before the High 
Court challenging the same assessment 
order on the same grounds which the 
Supreme Court did not entertain and it 
was held that the second writ petition 
was barred by constructive res judicata. 
Their Lordships said that: 

“If constructive res judicata were 
not applied to such proceedings, a party 
could file as many writ petitions as he 
liked and take one or two points every 
time. That clearly was opposed to con- 
siderations of public policy on which res 
judicata was based and would mean 
harassment and hardship to the op- 
ponent.” 


10. In the case of Union of India 
v. Nanak Singh, AIR 1968 SC 1370, the 
Supreme Court laid down the principles 
which are relevant for the present case. 
The first one is that judgment in a pre~- 
vious case may operate by express deci- 
sion as res judicata, The second is that 
in order that the previous judgment may 
operate as res judicata, the question must 
have been heard and decided or that the 
parties must have been given an opport~ 
unity of raising their contention therein. 
In the instant case the petitioner was 
given full opportunity to raise conten- 
tions. which are being raised in the pre- 
gent writ application. 

11. In the zase of Daryao v. State 
of U. P.. AIR 1961 SC 1457 their Lord- 
ships of the Supreme Court held that if 
a writ petition filed by the parties under 
Article 226 is considered on the merits 
as a contested matter and dismissed by 

e High Court. the decision pronounced 
is “binding on the parties, unless modi- 
fied or reversed by appeal or other ap- 
propriate proceedings permissible under 
the Constitution. They further conclud- 
ed that on consideration of public policy 
there seems to be no reason why the prin- 
ciple of res judicata should be treated 
as inadmissible and irrelevant in deal- 
ing with petitions under Article 226. 

12. - The order of the High Court 
` passed in the earlier writ applications 
was a speaking order, end the present 
O. J. C. being a successive writ applica- 
tion in respect of the very same demands 
which were held to be valid in the pre~- 
vious writ applications, on a fresh ground 
which was available to the petitioner to 


be canvassed on the earlier occasion, is 
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A.IL BR. 


directly hit by principles of res judicata. 
e preliminary objection. therefore, 
Succeeds. 

In the result, therefore, this writ 
fails and is dismissed with costs assessed 
at Rs. 100/-. 

PATRA, J.:— 13. 

Petit 


I agree, 
tion dismissed. 





AIR 1973 ORISSA 144 (V 60 C 52 
B. K. PATRA AND K. B. PANDA. JJ, 


Bingi Kurmayya and others. Appel- 
lants v. Woona Bhimayya Subudhi and 
others, Respondents. 


Second Appeals Nos. 297 and 298 of 
11968. oe 23-11-1972 against order of 
T J a Addl, Sub. J. Berhampur. D/+ 


Index Note:— (A) Limitation Act 
(1908), Art, 47 — (Limitation Act (1963), 
ps ry — ‘Final Order’ —— Interpreta- 

on o 


Brief. Note:— (A) Where against an 
order passed in a proceeding under Sec-= 
the High 
Court ‘entertains a revision petition, the 
final date of the order for the purpose 
of Art. 47 of the Limitation Act is the 
date on which the High Court passes 
the order in the revision application. AIR 
1941 Pat 372. Followed: AIR 1916 Mad 
883; ATR 1938 Cal 577: AIR 1946 Mad 444, 
Not Approved: AIR 197 0-SC 1, Consider- 
ed; AIR 1951 Pat 325, Distinguished, 


(Para 9) 
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ar 1970 SC 1 = 


(1970) 1 SCR 322, 
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Dattatraya 9 
AIR 1951 Pat 325 = ILR 29 Pat 311, 
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arhya 

AI 1918 Pat 504 = 43 Ind Cas 

955. Lechman Singh v. Dilijan Ali 
ATR 1916 Mad 883 = 17 Mad LT 

208. Venugopala Mudali_ v. 

Venkatasubbiah Chetti 6. 8 
(1908) 12 Cal WN 840, Jagar-natha 

Marwari v. Ondal Coal Co. Ltd. 

N. V. Ramdas. for Appellants (In both 
the Appeals); R. C. Patnaik (In S. A. No. 
297 of 1968) and R. C. Patnaik and M. 
Hazra (In S. A. No. 298 of 1968). for 
Respondents, 
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PATRA, J.:— These appeals raise an 


interesting question of law as to the cor- 
rect interpretation of the expression ‘final 
order’ occurring in column 3 of Art. 47 
of the Indian Limitation Act, 1908 (here- 
inafter referred to as the Act). One 
Woona Bhimayya Subudhi instituted a 
suit in the Court of the Munsif Berham- 
pur for recovery of possession of 11.95 
acres of land and for damages. He claim- 
ed title thereto on the basis of a purchase 
in Court auction in 1947, As the defend- 
ants created trouble in respect of his pos~ 
session of the properties, a proceeding 
under Section 145 of the Code of Criminal 
Procedure (hereinafter referred to as the 
Code) was initiated in M. C, No. 32 of 
1950 in the Court of the Magistrate. The 
Magistrate by his order dated 30-8-1952 
declared the possession of the defendants. 
Against that order. the plaintiff filed a 
revision in this Court. The revision peti- 
tion was admitted and heard and was 
dismissed on 6-12-1954 (Ext. 5). The 
plaintiff thereupon instituted the suit giv- 
ing rise to these appeals on 6-12-1957, 
The defendants resisted the plaintiff’s 
claim on merits and also on the ground 
that the suit was barred by limitation 
having been filed more than three years 
after the date of the Magistrate’s order. 


There is no dispute that the suit having 


been filed in 1957, Art. 47 of the Act 
which was IT in force applied, But 
(Contd. on Col, 2) 


“47, By any person bound by an 
order respecting the possession 
of immoveable property made 
under the Code of Criminal Pro- 
cedure, 1898. (V of 1898). or the 
Mamlatdar’s Courts Act. 1906 
(Bom, II of 1906), or by any one 
claiming under such person. to 
recover the property comprised 
in such order, 


4, The short question for consi- 
deration is whether the expression ‘final 
order’ occurring in Col. 3 above has re- 
ference to the date when the final order 
was passed by the Magistrate in a pro- 
ceeding under Section 145 of the Code or 
in the event of there being a revision to 
the High Court. the date when the High 
Court passed the order in revision. To 
appreciate some of the decisions cited at 
the Bar on this question it would be 
necessary to refer to the fact that Sec- 
tion 435 cf the Code. as it stood before 
the amendment of 1923. contained sub- 
section (3) which provided that proceed- 
ing under Chapter XII (which included 
Section 145. Criminal P, C.) were not pro- 
ceedings within the meaning of that sec- 
tion (Section 425). Section 485 of the 


Code authorises the High Court or any. 


Sessions Judge to call for and examine 
the record of any proceeding before any 
inferior Criminal Court for the purpose 
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being of the view that in this case the 
final order is the date on which the High 
Court disposed of the revision, the trial 
Court held that the suit was within time. 
On the merits of the case, however. he 
found that the plaintiff has been able to 
prove his title only in respect of 6.62 
acres of land and passed a decree in part 
in his favour in respect of the same, dis- 
missing his claim in respect of the re- 
maining 5.33 acres of land. The first ap- 
pellate Court dismissed Title Appeal No. 3 
of 1964 filed by the defendants and allow- 
ed title appeal No. 4 of 1964 filed by the 
plaintiff. Aggrieved by these decisions, 
the defendants have filed these two se- 
cond appeals Nos, 297 and 298 of 1968. 


2. These two appeals came up for 
hearing in the first instance before our 
learned brother S. K. Ray. J. The only 
point pressed before him by the learned 
Advocate for the appellants was the one 
relating to limitation. But having regard 
to the conflict of views between the 
Macras and Patna High Courts on this 
question, and in the absence of any autho- 
rity of this Court. and in view of the im- 
portance of the question. he has referred 
the question for decision by a Division 
Bench. This is how the matter has come 
up before us for disposal, 

There is no dispute between 
the parties. that Art. 47 of Schedule I of 
the Act applies to this case. That Arti- 
cle runs thus: 


Three The date of the final order 
years in the case.” 


of satisfying itself or himself as to the 
correctness, legality or propriety of any 
finding, sentence or order recorded or 
passed. By reason of sub-section (3), 
therefore. orders made in proceedings 
under Section- 485 of the Code were not 
within the ambit of Sec. 435 and could 
not therefore, form the subject-matter 
of any revision before the High Court. 
By the Amendment Act of 1923. sub- 
section (3) of Section: 435 was altogether 
omitted so that an order under Sec- 
tion 435 of the Code, as it now stands, 
is subject to YTevision, Doubtless. even 
before the aforesaid amendment was made 
in 1923. the High Court in exercise of 
its general power of superintendence 
under the Government of India Act. 1935, 
could call for the record of any inferior 
Criminal Court and pass appropriate 
orders thereon. But any such order pas- 
sed by the High Court in exercise of its 
general power of superintendence would 
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not be an order made under the Code of 
Criminal Procedure as required in col, 1 
of Art. 47 of the Act, It ig in this con- 
text that the decision cited in 12 Cal WN 
840. (Jagannath Marwari v. 
Co, Ltd.) and AIR 1918 Pat 504, (Lachman 
Singh v. Diljan Ali i). have to be consider- 
ed. Although in both these cases, the 
Courts held that under Art. 47 of the 
Act, the period of limitation begins to 
run from the date of the final order of 
the Magistrate under Section 145 of the 
Code and not from the date of refusal 
of the High Court to interfere with the 
order. the reason behind the decisions is 
that by virtue of sub-section (3) of Sec- 
tion 435 of the Code the High Court had 
no power under Section 435 read with 
Section 439 of the Code to interfere with 
an order under Section 145 and that any 
order passed by them in exercise of their 
power of superintendence under the Gov- 
ernment of India Act would. not come 
within the purview of Art. 47 of the Act. 
In AIR 1918 Pat 504 which is practically 
based on (1908) 12 Cal WN 840. the learn- 
ed Judge said:— | 


"The order of the Magistrate is it- 
self the final order. It is not subject to 
appeal. It can anly be set aside under 
the power of superintendence vested in 
the High Court if made without jurisdic- 
tion, The decision of the High Court 
confirming the jurisdiction of the Court 
pas.ing the order cannot affect the date 
from which it came into force. We are 
of opinion that the suit was barred by 
Art. 47 of Sch. I to the Limitation Act.” 


5. A case which has the nearest 
approach to the case before us -is a Bench 
decision of the Patna High Court in 
Rampal Singh v. Mansukh Rai Khemka, 
AIR 1941 Pat 372, The suit which gave 
rie to the appeal before their Lordships 
was one for recovery of possession of cer- 
tain lands which previously formed the 
subject-matter of a proceeding ynder 
Section 145 of the Code before a Magis- 
trate who on 4th August, 1932 declared 
the possession of defendants in respect 
thereo*. The plaintiff thereupon filed an 
application for revision before the Ses- 
sions J dge who made a reference to the 
High Court on 29-9-1932. But the High 
Court by its order dated 11-1-1932 dis- 
charged the reference, The suit ‘was 
brought on 13th November. 1935 (9th to 
12th November. 1935 being holidays). 
The que tion arose whether the suit was 
barred by limitation having been filed 
more than three years after the order 
passed by the Magistrate. but within 
three years from the date of the disposal 
of the revision application in the High 
Court. After noticing the a stinction 
between an appeal and a revision in that, 
in the case of an appeal the party has a 
right to be heard. but there is no such 
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rejected 


A LR. 
right in the case of a revision which is 


entirely within the discretion of the 
Court. their Lordships observe: 


: “But where the Court does exercise 
its power of revision under Section 435 
of the Code, the order which is ultimate- 
ly passed by the High Court under Sec- 
tion 439 of the Code is no less effective 
than an order passed on appeal, Section 
439 itself provides that in revision the 
High Court may in its discretion exer- 
cise any of the powers of an appellate 
Court.. If therefore an order passed by 
an appellate Court could be regarded as 
the final order, there is no reason why 
an order passed by the High Court in 
exercise of its power of revision under 
Section 439 of the Code could not be 
equally regarded as the final order, 
Whether the High Court ultimately inter- 
feres in revision or not, its arder is none- 
the-less the final order.” 

In this view of the matter. it was held 
that the suit which was filed withi 
three years of the order passed by the 
High Court in revision was within time. 


6. Mr, Ramdas appearing for the 
appellants placed considerable reliance 
on a Bench Decision of the Madras High 
Court in Mokshagundam Nagabhu- 
shanayya v. Pasam Kotayya. AIR 1946 
Mad 444. Shorn of details the facts of 
that case are that in a proceeding under 
Section 145 of the Code, the Magistrate 
passed the order on 16-1-1939 against 
defendants 1 to.5 who were co-owners 
of the plaintiff who however was not 
fmpleaded as a party in the proceeding. 
Defendants 1 to 5 filed a revision applica~ 
tion in High Cour: against the Magi- 
strate’s order, That application was. 
in limine on 15-8-1939. The 
plaintiff thereafter filed the suit giving 
rise to the appeal on 26-5-1942 praying 
that possession be given to him and his 
co-owners defendants 1 to 5. The trial 
Court held’ that so far as defendants 1 
to 5 are concerned, the suit was out of 
time, He, therefore. merely gave a de- 
cree to the Plaintiff for his share of the 
property. The decree of the trial Court 
was confirmed by. the Subordinate Judge 
and also in second appeal. In a Letters 
Patent Appeal on the question of limi- 
tation, the Bench relying on the follow- 
ing dictum of a Division Bench of that 
High Court in AIR 1916 Mad 883 (Venu- 
gopala Mudali v, Venkatasukbiah Chetti} 
confirmed the view of the Courts be- 
low. This is what Sadasiva Aiyar, J. 
who spoke for the Division Bench had 
stated in AIR 1916 Mad 883. 


“J need not say that where the 
order on a review petition as distin- 


‘guished from an arpeal petition merely 


refuses to interfere with the judgment 
or order sought to ke reviewed or where 
an appeal is not entertained at 
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though filed, the original decree or order 
Sought to be reviewed or where an ap- 
peal is not entertained at all, though 
filed, the original decree or order is and 
continues to be the subsisting and final 
decree or order. In is -respect an 
order rejecting a review petition stands 
on a different footing from a decision 
passed on appeal confirming the lower 
Court’s judgment and dismissing the 
appeal. If the decision on review or 
revision does interfere with the original 
decision. the former decision becomes 
the only subsisting order and stands on 
the same footing as the decision. passed 
in a competent eppeal, It will in that 
case become the starting point for 
limitation.” l 

Following this dictum, the Bench in AIR 
1946 Mad 444, held that an order dis- 
missing’ in limine an application for 
revision of an order passed under Sec- 
tion 145 (6) of the Code, is not a final 
order, within the meaning of Article 47 
of the Act. This decision was sufficient 
to dispose of the case before their Lord- 
ships because they were dealing with a 
case where the revision petition was dis- 
missed in limine, But they proceeded 
further and held that if the application 
for revision is accepted and the Magis- 
trate’s order is set aside, his order is 
mo longer the final order; but until it 
is set aside or modified, it is. It follows 


from this decision that even if the High | 


Court in exercise of its revisioanl powers 
entertains a revision application against 
an order of a Magistrate passed under 
Section 145 of the Code, and after hear- 
ing it on merits. it dismisses the appli- 
cation, the final order contemplated in 
Article 47 of the Act would not be the 
order passed in revision by the High 
Court, but it would be the order passed 
under Section 145 (6) of the Code by the 
Magistrate. It has to be noted that 
the decision of the Patna High Court 
in AIR 1941 Pat 372. was not brought 
to the notice of the learned Judges who 
decided AIR 1946 Mad 444 and was con- 
sequently not eccnsidered by the Bench. 


7. Mr, Remdas brought to our 
notice a subsequent decision of the Patna 
High Court in AIR 1951 Pat 325 (Pitam- 
bar Chaudhury v. Achoki Chaudhury). 
and argued that some observations con= 
tained in that judgment support his con- 
tention. But we find that the facts of 
that case are clearly distinguishable and 
do not in any way cast any doubt on 
the correctness, of the view previously 
expressed by that High Court in AIR 
1941 Pat 372. In AIR 1951 Pat 325, 
after the Magistrate passed the order in 
a proceeding under Section 145 of the 
Code against the plaintiff the latter 
made an application to the Sessions 
Judge in revision for making g refer- 
ence to the High Court. But the Ses- 
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sions Judge dismissed the application 
and the plaintiff thereafter did not move 
the High Court in revision. In such 
circumstances, the Court held that the 
order of the Magistrate and not of the 
Sessions Judge is the final order within 
the meaning of Article 47 of the Act. 
That is so because, the Court of Ses- 
sions can only make a reference to the 
High Court if he were of opinion that 
the order passed by the learned Magis- 
trate is vitiated by any error of law, 
but the Sessions Judge is not competent 
to pass any final orders himself, There 
can. therefore, be no dispute that the 
order passed by the Sessions Judge who 
had no jurisdiction to pass any final 
order can in no event be deemed io be 
a final order within the meaning of 
Article 47 of the Act, This case. there- 
fore affords no assistance io Mr. Ram- 
as. 


8. A single Judge decision of the 
Calcutta High Court in AIR 1938 Cal 
577. (Sm. Meghamala Devi v. Sadav 


Parhva) is almost on the same lines as 
in AIR 1916 Mad 883, which it follows. 
It was a suit under Order 21, Rule 103, 
Civil Procedure Code. to which Arti- 
cle 11-A of the Act applied. The learn- 
ed Judge drew a distinction between an 
appeal and a revision and while hold- 
ing that if there is an appeal. the date 
of final order would be the date on 
which the appellate Court gives its deci- 
sion; he was of the view that so far as 
Tevision is concerned, if the High Court 
In exercise of its power under Sec, 115, 
Civil P, C. refuses to interfere. it mere- 
ly “amounts to an abstention from exer- 
cising jurisdiction and the only final 
order that remains subsisting is the order 
massed by the trial Court. It would, 
however, be otherwise if the High Court 
interferes in revision with the original 
decision. in which case. the period of 
limitation under Article 11-A of the Act 
would count from the date of decision 
of the High Court in revision. 


9. As pointed out by the Supreme 
Court in Shankar Ramchandra Abhyan- 
kar v. Krishnaji Dattatraya Bapat. (AIR 
1970 SC 1), the right of appeal is one 
of entering a superior Court and invok- 
ing its aid and interposition to redress 
the error of the Court below. Two 

gs which ere required to constitute 
appellate jurisdiction, are the existence 
of the relation of superior and inferior 
Court and the power on the part of the 
former to review decisions of the latter. 
When the aid of the High Court is in- 
voked on the revisional side. it is done 
because it Is a superior Court and it 
can interfere for the purpose of rectify- 
ing the error of the Court below. Sec- 
tion 115 of the Code of Civil Procedure 
and Section 435 read with Section 439, 
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Criminal P, €. only circumscribe the 
limits of that jurisdiction, But the 
jurisdiction which is being exercised is 


a part of the general appellate jurisdic- 
tion of the High Court as a superior 
Court. It is only one of the modes of 
exercising power conferred by the Sta- 
tute; basically and fundamentally it is 
the appellate jurisdiction of the High 
Court which is being invoked and exer- 
. cised in a wider and larger sense. We 
are not here concerned with a case 
where the High Court dismissed a revi- 
sion application in limine without enter- 
taining it, and we are not called upon 
‘to decide whether in such a case limita- 
tion for the purpose of Article 47 of the 
Act would count from the date of the 
final order passed by the Magistrate or 
the date on which the revision applica- 
tion is dismissed in limine. We are 
dealing with a case where the High 
Court in exercise of its powers of revi- 
sion had entertained the revision appli- 
cation and after hearing it on merits 
has dismissed it. Although it is a case 
of not disturbing the order passed by 
the Magistrate still it appears to us that 
the final order passed by the Magistrate 
has been merged in the order passed by 
the High Court in revision. When, 
therefore, the only subsisting order in 
the case is not the order passed by the 
Magistrate but the order passed by the 
High Court in which the Magistrate’s 
order is merged, limitation for the pur- 
pose of Article 47 of the Act should 
count from the date of the order pass- 
ed by the High Court. Looked at from 
another angle, this also appears to be 
the correct view. An illustration would 
make it clear, When a Magistrate passes 
a final order under Section 145. Crimi- 
nal P. C. and one of the parties is ag- 
grieved by that order, it is open to him 
to file a revision application in the High 
Court. If the High Court entertains the 
application. the party filing the applica- 
tion is entitled to await the decision of 
the Hish Court because if his grievance 
is redressed by the High Court it would 
no more be necessary for him to file a 
suit to recover possession of the pro- 

perty. If, in any particular case the 
High Court takes more than three years 
to dispose of the revision application 
and ultimately by its order rejects it, 
the aggrieved party would be left with- 
out a remedy, if the view propounded in 
the Madras: case referred to above is 
accepted as correct. The Legislature 
while providing a remedy by way of 
revision tọ an unsuccessful party in a 
proceeding under Section 145 of the 
Code could not. have oe that 
in some cases where, if the revision ap- 
plicat‘on is dismissed. he would be left 
without any further remedy. Such a 
contingency can be avoided if those 
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cases where a revision application is 
entertained by the High Court the date 
of its disposal is held to be the starting 


point of limitation for a suit. under 
Article 47 of the Act. In other words, 
where against an order passed in 


a proceeding under Section 145 of the 
Code, the High Court entertains a revi- 
sion petition, the final date of the order 
for the purpose of Article 47 of the Act 
is the date on which the High Court 
passes the order in the revision appli- 
cation. In our opinion. the law has been 
correctly stated in AIR 1941 Pat 372. 


10. In the result, both these ap- 
peals are dismissed. Having regard, 
however, to the circumstances of the 
case. we direct the parties to bear their 
own costs in this Court. 

PANDA, J. :— I agree, 
Appeals dismissed, 
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The Govindpur Agricultural Credif 
Co-operative Society and another. Peti~ 
tioners v, Assistant Registrar. Co-opera- 
tive Societies. Balasore Circle and an- 
other, ee Parties, 


. O. Cs. Nos, 109. 356 & 388 of 
1970, D) 14-11- 1972. 
Index Note:—~ (A) Constitution of 


India, Article 226 — Writ petition — 
Who can file — Society accepting amal- 
Zamation order passed is estopped. 
(Para 7) 
Index Note:— (B) Constitution of 
India, Article 226 — Certiorari — Amal- 
gamation order under Section 14 (3) of 
Orissa Co-operative Societies Act — 
Nature of order is quasi-judicial — 
Principles of natural justice have to be 
observed — Effect of non-observance. 
Brief Note:— (B) It is settled law 
that where a statutory authority has to 
reach an objective conclusion affecting 
rights of others, it has to give an oppor- 
tunity to those likely to ke affected. 
1970 (3) WLR 1021: 1971 AZ 297: 1971 
(1) Ch D 388; ATR 1970 Orissa 110; 


‘ATR 1971 Orissa 175 at p. 187: AIR 1970 


SC 150, Relied on. (Para 9) 


Index Note :— (C) Orissa Co-opera- 
tive Societies Act (1963). Section 14 (3) 
— Amalgamation of societies — Exer- 
cise of power under — Requisites of — 
Inspection provided under Section 64 is 
one of the conditions precedent to tak- 
ing action under Section 14 (3), (Obiter). 

(Para 10) 

Index Note:— (D) Orissa Co-avera- 
tive Societies Act (1963), Sections 14 (3), 
2 { 


h) — “Order of amalgamation” — 
“Prescribed conditions” ~—— Prescribed 
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means prescribed by rules made under 
the Act and not what is provided ad 
sub-section (4) of Section 14. _ (Para 11 
Cases Referred: Chronological Paras 
AIR 1971 Orissa 175 = (1970) 1 

Cut WR 1, Harekrushna Maha- 

tab v. The Chie? Minister of 


Orissa 
(1971) 1 Ch D 388, Pergamon 
Press Ltd, In re 9 
1971 AC 297, Wiseman v, Borne- 


man 
AIR 1970 SC 150 = (1970) 1 SCR 
a Kraipak A. K, v. Union of 


India 9 
AIR 1970 Orissa 110 = ILR (1970). 

Cut 758, Digambar v. Addl. 

Dist, Magistrate. Dhenkanal 9 
(1970) 3 WLR 1021, Enderby 

Town Football Club Ltd. v. 

Football Association Ltd, 9 


d 
1964 AC 40 = (1963) 2 All ER 66, 
Ridge v, Baldwin 9 


L. Rath end U. Nanda, for Peti- 
tioners; Addl. Govt, Advocate and G, G. 
Das (in O. J. C, 388 of 1970). for Op- 
posite Parties. 


R. N. MISRA, J.:— These are three 
applications under Article 226 of the 
Constitution on behalf of different par- 
ties seeking for writs of certiorari _to 
quash orders made by the Assistant Re- 
gistrar of Co-operative Societies, Bala- 
sore Circle, amalgamating the petition- 
ing Co-operative Societies with some 
other societies which have been implead~ 
ed as opposite parties in the respective 
cases, \ 


2. All these applications were 
heard analogously at the request of par- 
ties and common arguments were ad- 
vanced. The points that arise for consi- 
deration are also common, There are, 
however. allegations of fact in each of 
the applications which may briefly be 
noticed. 


3. O. J. C. No, 109 of 1970 — 
The petitioners here are two in num- 
ber. Govindpur Agricultural Credit Co- 
operative Society is the first petitioner. 
It has come through its Secretary. The 
second petitioner is a member of the 
Society. It is alleged that on applica- 
tion being made under the Act. the So- 
ciety was duly registered and assigned 
registration number 82 of 1951. It be- 
gan with a membership of 12 and at the 
relevant time in 1969. it had a member- 
ship of 149. Its business assets and turn~ 
over had expanded considerably during 
the 18 years of activities. The Assistant 
Registrar of Co-operative Societies Bala- 
_ gore Circle (Opp, party No, 1) directed 
by order dated 26-12-1969. that the peti- 
tioner Society should be amalgamated 
with the Balanga Service Co-operative 
Society (opp. party No. 2). Annexure A 
to the petition is the impugned order 


. Registrar. 


. Block will be immerged 
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by which that direction. was given. The 
justification for the order is found in 
Lae following portion of the impugned 
order: 


"In order to set up appropriate pat~ 
tern of Co-operative Societies, so that 
they can effectively undertake various 
service functions for the benefit of vil- 
lage farmers and in order to provide 
co-operative credit facilities to all the 
areas of the district, the Registrar, Co- 
operative Societies. Orissa. has already 
ordered to take up the Action Pro- 
gramme as approved by the Deputy 

Co-operative Societies, by 
marginal adjustment to achieve the ob- 
Ject of credit societies in all the areas 
and for avoidance of duplication of mem- 
bership and overlapping of finance in 
more than one society, 


Recently the Deputy Registrar. Co- 
operative Societies No, II Central Divi- 
Sion, Cuttack, has already approved the 
Action Programme of Baliapal Pancha- 
yat Samiti in the district of Balasore. 
According to the approved programme, 
the following societies are to come under 
amalgamation. so that Balanga Service 
Co-operative Society in the above-named 


Beeeusonuustesaeg 


Further to examine the justification 
of amalgamation of the societies men- 
tioned above and to implement the order 
of the Deputy Registrar, Co-operative 
Societies, the Co-operative Extension 
Officer of the Panchayat Samiti referred 
to above conducted inspections of the 
societies proposed to come under amal- 
famation and he is of view for amalga- 
mating the societies already mentioned 
above, so that a viable Service Co-ope- 
rative Society will be emerged which 
will be able to appoint well-paid people 
residing within the area of operation of 
the proposed Service Co-operative So- 
ciety, as the existing small type of socie- 
ties neither able to appoint the paid and 
qualified secretaries nor the societies 
take any interest to render proper ser- 
vice to the people............... 3 
The Assistant Registrar, therefore, 
directed in exercise of powers conferred 
under Section 14 (3) of the Orissa Co~ 
operative Societies Act. 2 of 1963 (here~ 
inafter referred to as the Act) that 

“the Balanga G. P., G. G, and Govind- 
pur Co-operative Societies having simi- 
lar objects in regard to finance, shall 
amalgamate to form a new Service Co- 
operative Society by the name ‘the 
Bolanga Service (Co-operative Society’. 
the area of operation of which shall con 
form to the following villages......... ” 
This order by which incorporation was 
withdrawn from the  petitioner-society 
and it was asked to get amalgamated 
with a new society (opp. party No. 2) is 
impugned in this case, 
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4, O, J. C. 356 of 1970 — The 
Mandarada Co-operative Society through 
its Secretary and its President and the 
petitioners. This Society was register- 
ed in September, 1943 under the Bihar 
and Orissa Co-operative Societies Act 
and was assigned registration number 
: BL-13, It began with a membership of 
16 and by the time of the order of 
amalgamation its total membership was 
149, Its business activities had also sub- 
stantially expanded by the time the 
order for amalgamation was made. As 
in the earlier case, here also on the same 
day, ie, 26-12-1969, the Assistant Regis- 
trar_of Co-operative Societies, Balasore 
Circle. directed amalgamation of the 
petitioning Society with the opposite 
party No. 2 The reasons are more or 
less similar as in the earlier case. 


5. O. J, ©. 388 of 1970.— The 
Balisahi Agricultural Credit Co-operative 
Society through its Secretary is the first 
petitioner and its President is the se- 
cond petitioner. It is alleged that the 
Society is a very old one having been 
registered under the Co-operative Socie- 
ties Act of 1912. When it was register- 
ed in 1918. it was given registration 
number BL-221. It started with a 
membership of 12 and by the time of 
the order of amalgamation its member~ 
ship was 94. On the 26th of December, 
11969. the Assistent Registrar of Co-ope~ 
rative Societies, Balasore Circle. directed 
its amalgamation with the opposite 
party No. 2 Society. On similar grounds 
as indicated above, amalgamation has 
been ordered. 


6. In each of the cases, the As- 
sistant Registrar has given an affidavit 
of a common pattern apart from con 
tending that the order was open to ap- 
peal under the s‘atute and. therefore. an 
application under Article 226 of the 
Constitution is not maintainable, The 
order has been justified as being in the 
interest of the members of the society, 
t is further contended that the peti- 
tioning societies were not economically 
viable units and. therefore, the order of 
amalgamation is in the Interest. of the 
petitioning society itself, The financing 
bank was consulted and its consent has 
been duly obtained. In O. J, Cs. 356 of 
1970 and 388 of 1970. it has been fur- 
ther contended in the respective coun- 
ter affidavit that the petitioning Co-ope- 
trative Society in each of the cases is 
one of the signatories in the Bye-laws 
for the newly constituted society (i.e. 
opp. party No. 2) and. therefore.. the wrif 
application challenging the amalgama- 
tion should not be entertained, 


7. So far as the latter two cases 
are concerned (i.e, O. J. Cs, 356 of 1970 
and 388 of 1970). the preliminary objec- 
tion raised regarding maintainability, in 


‘tioner is 


- Ltd.. after which 


A.L R. 


our opinion, must be sustained. Each 
of the. petitioning societies in those two . 
cases Is estopped from challenging the 
order of amalgamation inasmuch as it 
has joined in the formation of the new 
society into which the petitioning society 
was to amalgamate.. By its own action, 
it must now be found that the petitioner 
is estopped from disputing the amalgama- 
tion. The allegation in the counter affi- 
davit is not seriously disputed in a re- 
joinder filed on behalf of +he petitioning 
society in each of the cases. This is 
what has been said in the rejoinder— 

The statement that the peti- 
i 3 one of the applicants for the 
registration of the new society and has 
signed the Bye-law submitted for regis- 
tration is not correct and also this no 
way affects the present csse” 

O. J. C. 388 of 1970. tha secretary of 
opposite party No, 2 society into which 
the petitioning society of that case has 
S podred i amalgamate has given 

aiidavit. In paragraph 8 the i 
has been alleged that— is bidi 


“Sri Haripada Chakrabarti as secre- 
tary of Balisahi society, gave his con- 
sent to the formation of the larger Sri — 
Sri Sitala Service Co-operative Society - 

r e same was allowed 
to registered by the. Assistant Regis- 


In view of these circumstances. we would 
hold that our discretionary jurisdiction 
should not be allowed to ba invoked by 
the petitioners in those cases, The writ 
applications are accordingly dismissed as 
not maintainable without examination of 
merits of the allegations raised in these 
petitions, 


troteto 


8. 0. J. C. 109 of 1970. — Mr. 
Rath for the petitioners contends that 
the order of amalgamation is contrary 
to principles of natural justice. No 
hearing was ever. afforded though the 
impugned order affected the status of 
the society and brought about devastat- 
Ing consequences so far as the society 
and its members are corcerned. His 
next contention is that Section 14 (3) of 
the Act has not been followed and the 
inspection made under Section 64 of the 
Act was a mala fide act. His third con- 
fention is that rules having not yet been 
made to prescribe the conditions con- 
templated under Section 14 (3) of the 
Act, the power was not exercisable. 
These contentions of Mr. Rath may now 
be examined, 


9. Contention No. i—- The Go- 
vindpur Agricultural Credit Co-operative 
Society Ltd.. was registered and duly . 
incorporated as a society under the: pro- 
visions of the Bihar and Orissa Co-~ope- 
native Societies Act and under Sec, 133 
of Orissa Act 2 of 1963. that society has 
to be treated as a society duly register- 
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ed under the Orissa Act, A detailed proce- 
dure is laid down for registration and 
once registration is granted, the society 
is made a body corporate and is entitl- 
ed to hold property, enter into contracts, 
institute and defend suits and other legal 
Proceedings and do all things necessary 
for the purpose for which the society 
is constituted. A status is acquired upon 
registration. Certain privileges are con- 
ferred and certain obligations are 
also simultaneously laid. Learned Ad- 
ditional Government Advocate does not 
dispute the contention of Mr. Rath that 
registration brings about a change in the 
status and confers advantages provided 
under the Act and the Rules as also in 
dealings with Government and other 
public bodies. Subject to regulatory 
provisions under the Act and the Rules 
as also the Bye-laws. a Co-operative So- 
ciety has the right to carry on its busi- 
mess, control its dealings with its mem~ 
bers and manage its own affairs. Under 
the statutory provisions and the Bye- 
laws. the society has a President, a Board 
of Management. a Secretary and many 
of these are elective offices, Those who 
hold such offices have also a status, The 
‘Assistant Registrar of Co-operative So~« 
cieties came to make an objective assess- 
ment of the situation before directing 
amalgamation and asked for amalgama~ 
‘tion to be made only upon such satisfac~ 
tion being reached. l 

The petitioners have alleged that no 
opportunity was given to them of being 
heard before the order of amalgamation 
was made. Given an opportunity they 
would have been in a position, they gs- 
sert, to satisfy the Assistant Registrar 
that the opinion which he formed lead- 


ing to the order of amalgamation was - 


not correct or appropriate. It is settled 
law by now that if a tribunal or a statu~ 
tory authority has to reach an objective 
conclusion affecting rights of others, he 
has to act quasi-judicially. As indicated 
by the Law Lords in the case of Wise~ 
man v. Borneman, 1971 AC 297, the 
statutory authorities are expected to act 
fairly and fairplay requires those who 


are likely to be affected to be given an: 


opportunity to participate in the enquiry 
undertaken for reaching objective con-~ 
clusions, Guest. L, J. stated: 

“It is reasonably clear on the autho~ 
rities that where a statutory tribunal 
has been set up to decide final questions 
affecting parties’ rights and duties i 
the statute is silent upon the question, 
the Courts will imply into the statutory 
provision a rule that the principles o 
natural justice should be applied. This 
implication will be made upon the basis 
that Parliament is not to be presumed 
to take away parties’ rights without 
giving them an opportunity of being 
heard in their interest,” 


G. A. C. Co-op, Socy. v. Asstt. Registrar, Co-op, Socy. 
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Lord Reid added: 

eccessseeee Natural justice requires 
that the procedure before any tribunal 
which is acting judicially shall be fair 
in all the circumstances. and I would be 
sorry to see this fundamental general 
principle degenerate into a series of 
hard and fast rules. For a long time 
the Courts have. without objection from 
Parliament, supplemented procedure laid 
down in legislation where they have 
found that to be necessary for this pur- 


pose 
Lord Justice Sachs in the case of (In re 
Pergamon Press Ltd.) (1971) 1 Ch D 
388. rightly indicated :— 


"In the application of the concept 
of fair play. there must be real flexibi- 
ty. 60 that very different situations 
may be met without producing proce- 
dures unsuitable to the object in hand 
In the case 


of Digambar j 
Magistrate ar v. Addl. Dist. 


i Dhenkanal, AIR 1970 Oris 
110. this Court dealing with the es 
Sions of the Arms Act and a case of 
cancellation of a licence without giving a 
hearing to the licensee indicated :— 


_. “As the right of the titi 
hold the licence is clearly P affected D 


a reasonable op- 
this right. Sec- 


.... “AS has already been stated in 1964 
AC 40. if any administrative order ad- 
versely affects any right or interest then 
the principles of natural justice must 
observed in the inquiry unless the 
Statute either expressly or by necessary 
an Falon prohibits it a 


ee 


esses... For determining whether a 
power is an administrative power or a 
quasi-judicial power one has to look to 
the nature of the power conferred the 
person or persons on whom it is con= 
ferred, the framework of the law con- 
ferring that power. the consequences 
ensuing from the exercise of that power 
and the manner in which that power is 
13 


posteve vsvotovuue 


“The concept of rule of law would 
lose its validity if the instrumentalities 
of the State are not charged with the 
duty of discharging their functions in a 
fair and just manner. The requirement 
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of acting judicially in essence is nothing 
but a requirement to act justly and fair- 
ly and not arbitrarily or capriciously. 
The procedures which are considered in- 
herent in the exercise of a judicial 
power are merely those which facilitate 
if mot ensure a just and fair decision. 
In recent years the concept of quasi- 
judicial power has been undergoing a 
radical change. What was considered as 
an administrative power some ‘years 
back is now being considered as a quasi- 
judicial power.” 

In view of what has been stated in these 
decisions. we must hold that the Assis- 
tant Registrar of Co-operative Societies 
in making the order in question was 
expected to act quasi judicially and in 
so acting he was obliged to give a hear- 
ing to the affected society and in view 
of the position that no such hearing was 
given, the impugned order of amalgama- 
tion which affects the society and re- 
sults in civil consequences adversa to 
the society and its members is bad. 


The learned Additional Government 
Advocate indicated that the action can 
be justified as a measure of public good 
and, therefore. be protected as an in- 
stance of giving effect to public policy. 
This stand of the learned counsel does 
not appeal to us at all. 
M. R. in the case of Enderby Town Foots 
ball Club Ltd. v. Football Associetion 
Ltd.. (1970) 3 WLR p. 1021. has stated 

“seesseseserenee L know that over 300 

years ago Hobart C. J., said the ‘Public 
policy is an unruly horse’. It has often 
been repeated since, So unruly is the 
horse it is said that no Judge should ever 
try to amount it lest it run away with 
him. I disagree. With a good man in the 
saddle. the unruly horse can be kept in 
control. It can jump over obstacles, it 
can leap the fences put up by fictions 
and come down on the side of justice, 
as indeed was done in Nagle v. Feilden, 
(1966) 2 QB 633. It can hold a rule to 
be invalid even though it is contained 
in a contract.” 
In this case justification for the amalga- 
mation is contended to be on a finding 
of necessity. While the Assistant Regis- 
trar was engaged in the fact finding in- 
quiry., it was equally necessary that he 
should have heard the society so that a 
proper conclusion in the matter could 
be reached. The plea of Public goods 
or public policy cannot be held out as 
justification for the procedure adopted 
by the Assistant Registrar in making of 
the impugned order, 

Contention No, 2— The next 
contention was that there has been no 
compliance with the requirements of 
the Section 14 (3) of the Act. That sec- 
tion provides— | : , 

“The Registrar. after an inspection 
is made under Section 64 or an enquiry 


Lord Denning: 


A.I. R. 


is held under Section 65 may, with the 
consent of the concerned financing 
bank. if any. and subject to the pres- 
eribed conditions, order— 


(i) that two or more societies with 
the same or having overlapping or ad- 
Joining areas of operation and having 
similar objects shall amalgamate them- 
selves and form a new society: or 


_ (G) that a society shall be divided 
into two or more societies.” 

Mr, Rath contends that the power is 
available to be exercised when in nor- 
mal. course an inspection of the books of 
@ society is undertaken under. Sec. 64 of 
the Act and the result of inspection 
shows that action under Section 14 (3) 
4s necessary. An inspection under Sec- 
tion 64 cannot be directed to justify a 
preconceived conclusion that amalgama- 
tion must be ordered. Mr. Rath argues 
that the reading of the order of amalga- 
mation —- Annexure A — clearly gives 
the impression that the policy was first 
decided and to implement it, an inspec- 
tion was ordered. This was like. Mr, 
Rath contends, putting the cart before 
tthe horse. - The counter affidavit of the 
Assistant Registrar is somewhat different 
from what was stated in the order of 
amalgamation in regard to making of 
the inspection, As we propose to quash 
the order of amalgamation as it has 
been made in breach of principles of 
matural justice, it is not necessary to 
examine this contention of Mr, Rath a 
any length, but there is force in his 
contention that the inspection provided 
for under Section 64, is one of the condi- 
tions precedent to taking of action under 
Section 14 (3) of the Act. The scheme 
of the statute is rot that a conclusion 


“for amalgamation must be first reached 


and thereafter to justify it, an inspection 
would be ordered, 

11, Contention No. 3.— The third 
contention is based upon the provision in 
sub-section (3) of Section 14 that the 
order is to be made ‘subject to the pres- 
cribed conditions’, The learned Addi- 
tional Government Advocate contends 


-tbat the conditions are laid down in sub= 


section (4) itself where provision is made 
to the following effact:— 

“The resolution of a society under 
sub-section (1) or sub-section (2) or the 
order made under sub-section (3) shall 
contain all particulars of the transfer, 
division or amalgamation as the case 
may be,” 
We are not prepared to accept this con 
tention because, the word ‘prescrib- 
ed’ has been defined in Section 2 th) 
cof the Act. to mean ‘prescribed by 
rules made under this Act’, Besides, 
what is provided in sub-section (4) can~ 
not be taken to be the conditions con-= 
templated to be prescribed in making 
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an order of amalgamation, Admittedly 
rules have not been made prescribing 
the conditions. We need not deal with 
the matter further. It is for Govern- 
ment to consider whether an order of 
amalgamation can be made without the 
conditions being prescribed as laid down 
a sub-section (3) of Section 14 of the 
ct. 


12. We would accordingly quash 
the order of amalgamation made on 
26-12-1969 by the Assistant Registrar of 
Co-operative Societies. Balasore Circle, 
directing amalgamation of the petitioner 
society with the opposite party No, 2 by. 
issuing a writ of certiorari, The peti- 
tioners shall have their costs. Hearing: 
fee is assessed at rupees one hundred. : 

B. K. BAY, J.:— 13. ; 

Petition allowed; `: 
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site Party. co B cn = 
Civil Revyn, No, -349: of 1971. ‘D/+ 
M. Su- 
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Index Note :—="(A). Court-fees Act 

Cem Sch, D, Art. 17-A (Orissa) — Ap- 

pe 


‘claim is arger. i Ka gt, are : ara 4) 
*-f:- Brief Note :==::(A) Ifthe suit out of: 


1969 Orissa .265;and.ATIR:1952 Orissa 113,- 
Followed. oe - oP 
‘Cases Referred: Chronological 

AIR 1969 Orissa 265 = 35 Cut LT. 
461, T. Lakshminarayana v, P. ' 
_ Saraswati fo. eo 3 
AIR 1969 Orissa 167 =: 35 Cut LT 

327, Hari v. Pranabandhu 

‘ATR, 1957 Andh Pra 766 = (195'7): 
2 Andh WR 3. D. Satyanarayana 
Murthi v. D, Bhavanna _ 

AIR 1952 Orissa 113 = ILR (1951) 
Cut 111, Chaitan Senapati v. 
Mani Bewa 3 
<A, K. Padhi, for Petitioners; N. V. 

Ramdas. for Opposite Party. 

ORDER :— This revision application 
challenges the order of the appellate 
Court below calling upon the petitioners 
who are appellants before him to pay 


AQ/CQ/A226/73/JHS 


Satyabadi v, Padma (R. N. Misra J.} 


I agree.” +. 
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s4 iJ j 
i E ! i wd 


[Prs, 1-4] Ori. 153 


deficit court-fee on the memorandum of 
appeal, The appeal before the lower 
appellate Court is directed against a final 
decree in a suit for partition. The ap- 
pellants valued the appeal in the same 
manner as the suit and paid the fixed 
court-fee Payable on a memorandum of 
appeal arising out of a suit for parti- 
tion. The learned appellate judge up. 
held the objection raised in his Court 
that the proper court-fee had not been 
paid and required ad valorem court-fee 
to be paid on the memorandum of ap- 
peal. Aggrieved by that direction. the 
appellants before the lower appellate 
Court are before this Court in revision. 


„ = At one stage, when the preli- 
minary -decree was being assailed in se- 
cond appeal I was appearing for some 
of the parties and normally I would 
have directed this revision to be placed 
fore some other learned J udge for 
hearing. The learned counsel for the 
parties, however, assured me that they 
have no objection if I deal with the 
matter particularly. because now the 
dispute is in relation to the court-fee 
payable on the memorandum of appeal. 
In view of what was stated at the Bar, 
I. heard the matter, 


3. 


In this Court my learn- 
ed brother, A. Misra, J. had to deal with 
similar points upon reference made to 
him as the Taxing Judge, In AIR 1969 
Orissa 167, (Hari v. Pranabandhu) and 
AIR 1969 Orissa 265 Lakshmi- 
narayana v. P. Saraswati) the view ex- 
pressed in AIR 1962 Orissa 113 has been 
reiterated. Mr. Ramdas for the opposite 
pariy relied upon a single Judge deci- 
slon of the Kerala High Court to sup- 
port the order of the lower Court. It 
appears that a later Kerala decision has 
reversed the earlier view, 


; $ There is a good principle be- 
hind these decisions namely that even 
if upon subsequent determination, by 
the time the appeal comes to be institut- 
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ed the litigation is capable of being 
valued. one has to look at the nature of 


the. litigation and if the suit out of which. 


the appeal arises was incapable of valua- 
tion, Article 17-A of the Schedule II of 
the Court-fees Act applies: and, there- 
fore, in spite of the fact that the appeal 
is capable of valuation. the fixed court- 
fee prescribed under that Article is still 
payable. In the circumstances the peti- 
tioner’s stand is correct. Court-fee pay- 
able on the memorandum of appeal be- 
fore the lower appellate Court continues 
to be the fixed court-fee payable on the 
plaint in the suit for partition. that is, 
Rs, 22.50. The demand of extra court- 
fee seems to be without authority of 
law. I would accordingly allow the 
revision petition. vacate the impugned 
order and hold that the court-fee paid 
on the. memorandum of appeal is suffi- 
cient. I would direct the parties to bear 
their own costs in this Court. 

Revision allowed. 
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S. K. RAY Ag. C. J. AND 
B. K. PATRA. J. 


Domi Bewa and others. Appellants. 


v, Jogi Das and others, Respondents. 
First’ Appeal No. 99 of 1965. Dj- 

26-7-1972 from order of N, P. Moha- 

patra, Sub J. Bhubaneswar, D/-. 12-54 


Index Note:— (A) Hindu Law: = 
Adoption — Invalidity. 


Brief Note :— ' (A) Adoption is not 
invalid in absence of proof that the ad- 
opting father could not marry the ad- 
.optee’s mother even if the adopter and 
the adoptee belong to one of the three 
regenerate classes. (Para 6 


D. S. Misra. for Appellants: As 
Mukherjee. G. B. Mohanty and K. G. 
Misra. for Respondents, 

S. K. RAY, Ag. C. J.:— This appeal 
is by the plaintiffs. Tt arises out of a 
suit for partition in which the plaintiffs 
. claimed -~-/8/- interest in ‘Kha’ schedule 
properties, and -/5/4 pies in ‘Ga’ and 
‘Gha’ schedule sede S The trial 
Court dismissed the suit for partition 
except with regard to lot No. 8 of ‘Ga’ 
schedule properties in which plaintiffs 
were allotted -/8/- share. 

2. The plaintiffs set out a genea- 
logy in their plaint to indicate the re- 
lationship between the defendants and 
_ themselves, That genealogy is as fol- 
lows: 

(See table on the next page.) 


According to their case. as will be seen 
from the genealogy, defendant 2 is the 


KP/AQ/G261/72/MBR TE: 
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b 
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son of Subasi. who ıs sister of Banam= 
bar. Defendants 4 and i are natural 
born sons and defendant 6 is the wife 
of defendant No. 2, Defendant 3 who is 
the natural born son of Akrura is shown 
as adopted son of defendant No, 2. Ac- 
cording to them ‘Kha’ schedule pro- 
alaa is the ancestral property of the 
family. Banambar, father of Akrura and 
Nityananda, father of defendant 1 died 
one after another in a state of jointness. 
Upon their death. defendant 1 and 
Akrura being young and thus unable to 
look after the properties, defendant 2, 
sister’s son of Banambar managed 
property of the joint family and its af- 
fairs, Subsequently defendant 1 and 
Akrura with the active help and assist- 
ance of defendant 2 acquired the proper- 
ties in ‘Ga’ sc hedule. Ghe’ schedule. 
properties are the joint family movable 
properties, On account of the past help 
rendered by defendant 2 to the y 
of the plaintiffs and defendant 1, the.. 
plaintiffs have conceded 1/3rd share in 
Ge’ and ‘Gha’ schedule properties to: 
defendant 2 and his descendants. Thus: 
the plaintiffs claimed ~-/8/+ interest in: 
‘Kha’ schedule properties as’ ‘against de=: 
fendant 1 and 1/3rd interest in ‘Ga’ and? 


‘Gha schedule properties, - This : niy, 
short, is the pun ner a ar at = ts 
“8; Defendants 1.2: ly to 6 Sleda za 


- joint written statement,.« Defendant - 3; 


minor who has . been’: represented “by? 
guardian-ad-litem | has -filed a-separate: 
written statement, ‘The’. defence case is; 
that the genealogy set out in schedule 
‘Ka’ of the plaint is not correct, : Thei 
ease is that Akrura : though natural born: 
son of Banambar was given away: in ad=; 
option to one Baji Maharana, In conse- 
quence, he ceased to be.a member of} 


} ‘the family of Bhbagabat.: The plaintiffs; 


cannot therefore claim any «interest in 
the suit properties. They - further .as+4 
sert that defendant 2 is natural born son ` 
of Banambar and not the sister’s son oft 
Banambar as alleged by the plaintiffs. 
Defendant No, 3 is the natural born son- 
of Akrura and was not adcpted by des- 
fendant No, 2, They deny the further. 
allegations of the plaintiffs that Subasi- 
ïs the sister of Banambar, They admit 
that ‘kha’ schedule property is the ances« 
tral property of the family. But it is 
claimed that lots 2 and 4 af ‘Ga’ sche- 
dule property are the stridhan proper- 
ties of defendant oe Lot No, 3 of ‘Ga’ 
schedule property is the self acquired 
property of defendant No. 2, Thus lots 
9 3 and 4 of the ‘Ga’ schedule are not 
liable for partition, As to ‘Gha’ sche- 
dule, their case is that it is the movable 
property of the joint family. Defen= 
dant 3 in his written statement has put 
the plaintiffs to strict proof of their 
case, He has not claimed expressly any 
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jacana (D. 2 


{adopted by D. 


declaration that he is the adopted son 
of defendant 2, 

4, The trial Court found: (a) 
Akrura was adopted by Baji Maharana 
{b) Defendant 2 is the natural born son 
' of Banambar and not his sister’s son (c) 
Subasi was not the sister of Banambar: 
‘(d) Defendant 3. the natural born son of 
ura was taken in adoption by defen- 
dant 2: (e) Lot 8 of ‘Ga’ schedule was 
fointly acquired by Akrura and defen- 
dant No. 


ings; . and (f) Lot 3 of ‘Ga’ schedule is 


A defendant No, ‘2... 
the separate property of defendant No, 2... wards the pl aintiffs, 


Accordingly, he dismissed the plain- 


‘tiffs suit for partition except in regard. 
ato lot No, 8 of ‘Ga’ schedule in which | 
the gave:a moiety share to the plaintiffs -` 
„treating “that piece of property as joing: 
property; of Akrura and- defendant 2. t- 


5. 
‘from the decision of ; 
imegativing their claim to a share in the 
"oint family properties, There is a cross 
‘appeal filed by the defendants against 
‘that part of the decision! wherein it has 
been’ held that defendant 3 has. bean: 
‘taken: in adoption by defendant 2.:’ 

w. -6. 
podian. concedes that if his first con- 
tention . regarding the .-erroneousness of 
trial Court’s finding as. to Akrura’s ad- 
option by Baji Maharana does not succe- 
“ed. his other contentions 


other findings will lose their relevancy 


in this appeak We. therefore, proceed - 


to deal- with the first contention that 
the finding _of adoption of Akrura to Baji 
oe is wrong both in law and in 


The trial Court has elaborately dis- 
cussed this issue of adoption, ‘The onus 
of proof of adoption has been correctly. 
thrown on the shoulders of the defen-~ 
dants and thus review of the evidence 
on the point has been made in the cor- 
rect perspective. . The actual factum of 
adoption has been proved by D. Ws. 1 
and 2. The adoption took place in the 
presence of these witnesses. They have 
‘proved the physical act of giving and 


2 out of their separate earn~ 


OL. ‘Subordinate 
"That suit was 


„The learned... counsel for the’ l 
` Baji Maharana, 


impeaching . 


==Saraswati (D' 6) 








Laxmidhar (D. 4) Bansidhar (D. 5) 


taking. There are, however, minor dis- 
crepancies in their evidence regarding 
the number of persons present, feasting 
of the caste-men and preparation of the 
‘horoscope ete. But since the adoption 
took place a very long time back, 
about 40 years ago. every allowance for 
lapses of memory of witnesses should be 
made, and in that view these two wit- 
messes were read out in extenso and we 
do not find that the plaintiffs have suc- 
ceeded in establishing any interestedness 
of these witnesses with the defendants 
or that they are inimically disposed to- 
Their testimony 
has, a our opinion, been rightly accept- 
ved by the trial Court. 


“There are, however. other pieces of 
documentary evidence amply corroborat- 


..ing the oral testimony, These docu- 
The: plaintiffs: have. appealed“ 
ithe. -trial Court. 


mentary evidence are Exs. J-2 and K-2 
and they are respectively plaint and 
panes Statement filed in an earlier suit 
(O. No, 155 of 1961 I) in the Court 

Judge, Bhubaneswar. 
filed by one Jhula Das 
against Akrura and others. The plain- 
tiff described Akrura as Akrura Maha- 
rana and has given his father’s name as 
This Akrura filed his 
Written statement which he signed as 
Akrura Maharane. The trend of cross- 
examination of D, W, 1 clearly indicates 
that the plaintiffs accepted the fact that 
Akrura Maharana described in the plaint 
Ex, J-2 is really the same Akrura who 
is the father of the plaintiffs 2 to 5, The 
inevitable conclusion, therefore, is that 
these two documents prove that Akrura 
was sued as Akrura Maharana in O. S. 
55/61 and he filed a written statement 
therein in which he signed as Akrura 
Maharana. -D. W. 4. the Moharir of 
Akrura in that earlier suit has deposed 
that the contents were read over and 
explained to Akrura and his co-defen- 
dants by their lawyers as well as by 
him, and thereupon Akrura verified the 
written statement. The plaintiff in the 
earlier suit Jhula Das is a co-villager 
and neighbour of nae and. it is sug- 
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gested that he described Akrurm as Ak- 
rura Maharana in his plaint at the inst- 
ance of the defendants. There is abso- 
lutely no basis for such suggestion which 
appears to be a cock and bull story. If 
this suggestion were plausible, it does 
mot explain as to why a who is 
also a co-villager and neighbour of the 
plaintiffs should have verified the writ- 
ten statement as ra Maharana. 
D. W. 4 further proved that Ex. M-2 
(Vakalatnama) filed in that suit was also 
signed by Akrura as Akrura Maharana 
in his presence, 


The next series of documentary evi~ 
dence in support of theory of adoption 
are Exts. R-2 to R-14, These are a num- 
ber of letters written by Akrura_ from 
Caleutta to defendant 2. There is no 
dispute that Akrura wrote all these 
letters from Calcutta where he was look~ 
ing after utensil business on behalf of 
defendant 2 on a monthly salary of 
Rs. 60/-. The hand-writing and signa- 
ture of Akrura on these letters have been 
identified by D. W. 6 (defendant No, 2). 
This D. W, 6 was doing utensil business 
and living with Akrura for a consider- 
able period in that connection. In the 
circumstances, he has proved his com- 
petency to indentify the handwriting 
and signature of Akrura. Negative evi~ 
dence has been given through the mouth 
of P. W. 3. who says that these docu- 
ments are not in the handwriting of 
Akrura, This P, W. 3. however, in cross 
examination admits that he had no parti- 
cular friendship with Akrura that he had 
no business dealing with Akrura and 
that he had never any correspondence 
with him. He has thus proved himself 
incompetent to identify the handwriting 
and signature af ra. The trial 
Court has rightly accepted the testimony 
of D. W. 6 in this matter. This piece 
of documentary evidence lends consider- 
able support to the case of adoption set 
up by defendants. 

- The other circumstances which but- 
tress the theory of adoption are that 
Baji Maharana had no natural born 
son and that Akrura was all along resid~ 
ing in the house of Baji Maharana. These 
are established by P. Ws. 1 to 3. It fur- 
ther appears that the house tax was 
separately assessed in the name of Ak- 
rura and defendants 1 and 2, If Akrura 
continued to be a member of the family 
there was no need for separate assess- 
ment of house tax in the name of Akrura 
and defendants 1 and 2. P: W. 2 has 
stated in cross-exemination that Akrura 
lived in the house of Baji Maharana for 
10 years and died there. P. W. 8. the 
plaintiff No, 1, has deposed that Akrura 
was driven out from the joint family 
house by defendant 2 and that Akrura 
Was not associated with the manage- 
ment of the joint family property at all. 
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in fact. he was not getting a single grain 
of paddy from the disputed property 
after he was driven out. He was earn- 
ing his livelihood by mears of manual 
labour, _ Akrura suffered all these for 
long without asserting his rights. Ak- 
Tura does not appear to be a spineless 
man who would meekly suffer denuda-~ 
tion of his rights. He was carrying on 
business at Calcutta and was capable of 
fighting litigation as he did in O. S. 155 


of 1961. His submissive conduct related 
by P. W. 8 is consistent with his know- 


ledge that, he having been adopted away, 
had, no rights to fight for in his natural 
family. This conduct, therefore, greatly 
probabilises the story of adoption. 


It is next contended that even if 
factual adoption is accepted as having 
taken place, it is invalid in law. This 
ground of invalidity is based upon two 
factual assertions. namely, that Baii 


Maharana is the sister’s son of Banamali - 


and the parties i.e.. the adopter and the 


adoptee belong to one of the three re- | 


generate classes. It is well known that 
in. Hindu Law a boy carnot be ad- 
opted if the adopting father could not 
marry the mother of that boy and this 
prohibition is restricted tc inter alia, 
sister’s son. ‘This rule. however, does 
not apply to Sudras. Invalidity of such 
adoption made against this prohibition 
cannot be cured by the theory of fac- 
tum valet because such injunction, is 
mandatory and not merely directory, To 
uphold the contention of invalidity of 
adoption, the plaintiffs 
two crucial facts. namely, 
Maharana was the maternal uncle of Ak-4 
rura and that the parties belong to one 
of the 3 regenerate classes, It is fairly, 


must establish . 
that Baji- 


=u 


admitted by the learned counsel for the’ 


appellants that there is no evidence on 
record proving Baji Maharana to be the 
maternal uncle of a He merely 


relies upon an averment in para, 5 of° 


the plaint that people in the locality 
were calling Akrura Das as Akrura 
Maharana and taking advantege of it the 
defendants were falsely propagating in 


the village that Baji had adopted Akrura. | 


This is not an assertion of a fact that 
Baji Maharana was the maternal uncle 
of Akrura so as to require any express 
denial. Apart from this bare vague 
averment, there is not an iota of evi« 
dence on the point. Thus, even if the 
parties are assumed to belong? to one of 
the three regenerate classes, in absence 
of proof of Baji Maharana being the 
maternal uncle of Akrura, the legal pro- 
hibition will not operate and the adop- 
tion cannot be impeached as invalid in 
law. It is argued by the respondents 
that the plaintiffs have also failed to 
prove that the parties belong to one of 
the three regenerate classes. It is true 


evidence adduced in this regard by the. 
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plaintiffs is extremely weak but, how- 
ever, it is unecessary to waste time over 
this aspect of the case. because in ab- 
sence of evidence that Baji is the mater~ 
mal uncle of Akrura, this contention can~ 
mot be sustained. 

We are. therefore, satisfied that the 
finding of the trial Court that Akrura 
had been given in adoption to Baji 
Maharana is correct and we uphold the 
same, 


< Ni In view of the aforesaid con~ 
clusion we need not go into other issue, 
mamely, whether defendant 2 is the son 
of Banambar or is the son of Banama-« 
bar’s sister in this appeal, because, 
whichever way that issue is decided the 
plaintiffs suit must fai We. therefore, 
do not propose to deal with the other 
findings rendered by the trial Court and 
maintain the same. 


8. A cross appeal is- directed 
against the finding of the trial Court 
that defendant 3 is natural born son of 
Akrura and was taken in adoption by 
defendant 2. This issue. it appears to 
us, was not relevant in the suit for parti= 
tion. The éefendant 3 in his written 
statement did not want a declaration 
that he is the adopted son of defen- 
dant 2. The trial Court need not have 
gone into that issue. We think that it 
would be proper and would serve the 
interest of justice. if the finding of the 
trial Court regarding defendant No. 3’s 
adoption is set aside and the question 
left open, The plaintiffs can have no 
objection to this course because they 
have lost all interest in the family of 
Banambar, We. therefore. set aside the 
finding of the trial Court that defen= 
dant 3 was taken in adoption by defen- 
dant 2 and leave that issue open to be 
agitated, if mecessary, in proper proceed~ 
fing in future. | l 

9. In the result, therefore, the 
appeal fails and is dismissed and the cross 
appeal is allowed. The parties are to 
bear their own costs of this Court. 


PATRA, J.:— 10. I agree, 
| Appeal dismissed, 


i 
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Brief Note:— (A) Intention of one 
of the brothers to separate and the fect 
that he actually remained separate by 
taking out portion of joint family pro- 
perty for himself. establishes his sever- 
ance from joint femily, AIR 1971 SC 
1962, Distinguished. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1962 = 1972 MPLJ 

305, Indranarayan v. Roop Nara- 


yan 9 
R. Mohanty M. N. Das and Jagan- 
math Das, for. Appellants: B. Patnaik 
and B. P. Chandgotia, for Respondents. 
JUDGMENT :— The plaintiffs have 
preferred this appeal against the revers- 
ing decision of the First Addi. Subordi- 
nate Judge, Cuttack in Title Appeal 
No. 191 of 1966. 


„2. According to the plaintiffs, 
plaintif Nos. 1 to 3 and pro forma de- 
fendant No. 6 are brothers and are mem- 
bers of a Hindu Mitakshara joint family 
of which plaintif No. 1 is the Karta. 
Plaintiff No. 3. one of the sons of plain: 
tiff No, 1, has been adopted to one 
Padmanav, Defendant No, 5 is the wife 
of detendant No. 6. but she has left de- 
fendant No. 6 and has remarried one 
Benudhar Acharya of Arjunpur and is 
living with him in his house, Defen- 
dant Nos, 1 to 4 are members of a Hindu 
Mitaksharg joint family of which defen- 
dant No. 1 is the Karta. Defendant Nos. 
t to 4 are the first cousins of the plain- 
tiffs. The suit properties described in 
schedule A of the plaint are the joint 
ancestral properties of the plaintiffs and 
defendant No. 6. and there has been no 
partition of the properties or ascertain- 
ment of their shares in the same at any 
time. According to the plaintiffs, at the 
instance of and in collusion with defen- 
dant No, 1, defendant No. 5 exercised 
undue influence on defendant No. 6. who 
executed a Kabala in favour of defen- 
dant No, 5 on 28-8-1962 in respect of 
Ac, 0.29 14/16 decimals of land and an- 
other Kabala on the same day in favour 
of defendants Nos, 1 to 4 in respect of 
Ac. 0.19 decimals of land. All these 
transactions were without any legal 


‘necessity, without any consideration and 


were not acted upon. Plaintiffs Nos. 1 
and 2 came to know of the execution of 
the aforesaid Kabalas only after defen- 
dant No. 5 left the family and went to 
live at her father’s place. On enquiry 
defendant No. 6 admitted before plain- 
tiffs Nos. 1 and 2 that these Kabalas were 
taken from him on the undue influence 
of defendant No. 5 and defendant No. 1. 
Soon thereafter defendant No, 6 execut- 
ed deeds of cancellation nullifying the 
effects of the two Kabalas, On the above 
averments the plaintiffs have instituted 
this suit for a declaration that the plain- 
tiffs and defendant No. 6 have title to 
the suit lands and that defendants Nos, 1 
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to 5 have not acquired any right, title 
or interest over the said property on the 
strength of the aforesaid Kabalas exe- 
cuted in their favour, They further 
aver that the said sale deeds are not 
binding on the plaintiffs, 


3. Defendants Nos, 1 to 4 and 5 
filed separate written’ statements, but the 
ease averred by them is substantially 
the same. According to them plaintiffs 
Nos. 1 to 3 and pro forma defendant No. 
6 are no longer members of a joint Hindu 
family. nor plaintiff No, 1 is the Karta 
of the said family. According to them 
the plaintiffs and defendant No. 6 long 
time back were members of a joint 
family, and as defendant No. 6 became 
diseased and could not earn his liveli- 
hood, he needed large amount of money 
for his treatment, whereupon dissen- 
sions arose between him and the plain- 
tiffs, Ultimately defendant No. 6 sepa- 
rated from his brothers both in mess 
and property in April 1959. Defendant 
. No. 6 then left the family house and 
shifted to Arjunpur, where he, his wife 
Khetramani (defendant No, 5) and their 
children lived in the house of the mater- 
mal uncle of defendant No, 5. Defen- 
dant No. 5 has not married for the se- 
cond time. Defendant No. 6, after sepa- 
ration. got his share of lands cultivated 
separately through his own men an 
was in enjoyment of the usufructs there- 
of. Defendant No. 6 was ailing all 
through and later suffered from dropsy, 
and on account of his treatment he had 
to incur loans from several persons In- 
cluding defendant Nos. 5 who advanced 
money to him from out of her Stridhan 
funds. Defendant No, 6 had to remain 
in the hospital for quite some time for 
treatment and after he was discharged 


from the hospital he proposed tə sell 


the suit land. Accordingly defendant 
No, 5 and defendants Nos, 1 to 4 pur- 
chased the suit property by registered 
sale deed on 28-8-1962 for consideration, 
and the vendees took possession of the 
property in accordance with the sale 
deed. According to the defendants, the 
deeds of cancellation executed by de~ 
fendant No. 6 are not genuine and the 
same do not have the legal effect of de- 
- feating the title of the defendants, 


' 4 The trial Court found that by 
28-8-1962 the suit properties were joint 
family properties, the sale deeds execut- 
ed by defendant No, 6 in favour of de- 
fendants Nos. 1 to 4 and defendant No, 5 
were without consideration, defendant 
No. 6 had no right to sell the undivided 
joint family property and he did not 
convey any title by the aforesaid sale 
deeds. Mostly on the aforesaid findings 
the trial Court decreed the suit. 

The appellate Court on an elaborate 
consideration of the evidence on recor 
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finds that by the time of the execution . 
of the sale deeds Exts. A and A/1 there 
was no joint family status between the 
plaintiffs and defendant No. 6 although 
the properties had not been partitioned 
between them by metes and bounds. It 
finds that admittsdly Jagabandhu Kar, 
defendant No, 6, had one-fourth share in 
the joint family property. and therefore 
he could alienate his interest in the 
same to the extent of his share, as by 
the time of the elienation he had sepa- 
rated from the joint family. On this 
findin2 it reversed the fmding of the 
trial Court that the properties were 
joint by the time of the aforesaid sale. 
It alsz finds that there is absolutely no 
question of any misrepresentation or un 
due influence played on defendant No. 6 
for the execution of the aforesaid sale 
deeds. While corfirming the finding of 
the tzial Court that there was legal 
necessity for the aforesaid alienationgs 
made by defendant No, 6, it also finds 
that defendant No, 6 executed the sale 
deeds with full understanding. In con~ 
clusion it finds that there was no joint 
family status between the plaintiffs and 
defendant No, 6 on the date of the above 
mentioned sales in favour of defendants 
Nos. 1 to 5 and therefore defendant 
No. 6 was within his rigkts to alienate 
the properties and accordingly defendants 
Nos, | to 5 have acquired good title: on 
the strength of the sale deeds Exts, A 
and #/1, . 
oO 5 Mr. Das. the Teerned counsel’ 
for the appellants, contended that thea 
Court below acted illegally in arriving 
at anc acting on the incorrect finding and 
conclusion, that there was severance of 
joint family status between defendant 
No. 6 and his brothers. the plaintiffs, by 
the date of the execution of the sale 
deeds, in view of the specific case in the 
written statement that there was divi« 
sion of the joint family property by 
metes and bounds between them, Ac- 
cordin2 to Mr. Das in view of the above- 
menticned specifi averment in the 
written statement, the Court below act» 
ed illegally in meking out a new case 
for the defendants and deciding the case 
on thet basis. He also urged that the 
aforescid conclusion about severance of 
the joint family status was, based on 
no evidence on record. l 


6. In the Court. belcw this parti- 
cular question was agitated by the ap- 
pellanis herein. who were respondents 
in the Court below. The Court below, 
on a consideration of the averments in 
the pleadings and the evidence on re- 
cord, finds that it is not the case of the 
defendants that there wes a partition 
between the brothers by metes and 
hounds. The division, of property al- 
leged >y them anc the assertion of pos- 
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session over such property is only by 
amicable arrangements for the sake of 
convenience. In paragraph 16 of the 
written statement filed by defendants 
Nos. 1 to 4 it-is stated that the state- 
ments made in that paragraph are the 
true facts of the case. Therein it is 
stated that on account of constant illness 
of defendant No, 6 his inability to earn, 
and requirement of heavy amounts for 
his treatment, dissensions arose in the 
family between the plaintiffs and defen- 
dant No. 6 due to which ‘defendant No. 6 
separated from his brothers both in mess, 
movables and property in April, 1959. 
After separation and division of pro- 
perty defendant No. 6 left the family 
house and resided in the house of _ his 
wife’s maternal uncle in village Arjun- 
pur. Defendant No, 6 after the afore- 
said separation got his share of the lands 
cultivated separately according to con- 
venience, and was in enjoyment of the 
usufructs thereof. In this paragraph 
there is mothing specific to the effect 
that there was a partition of the joint 


family property between the plaintiffs. 


and defendant No. 6 by metes and bounds. 


Mr. Das in support of his above submis- ' 


sion also drew my attention to para. 7 of 
the said written statement. The rele- 


vant sentence. to which reference was, 
made, is not very clear and explicit, and“ 


therefrom it cannot be definitely said that 
a case of partition by metes and bounds, 
as urged by Mr. Das, is averred by these 
defendants. .In paragraphs..1 to 15 in 
this written statement, the. averments, 
allegations and the case made out in the 
plaint have been denied and/or challeng- 
ed, and in paragraph 16 only the case 
put forward by these defendants has been 
stated. Mr. Das has not been able to 
show anything definite and convincing 
from the averments in the written state- 
ment or from the evidence adduced by 
the defendants from which it can be said 
that a case of partition by metes and 
bounds was pleaded by these defendanis. 
Accordingly. it cannot be said that the 
defendants 1 to 5 specifically „made out 
a case that there was a partition of the 
joint family property between defendant 
No. 6 and the plaintiffs by metes and 
bounds. I do not therefore find any merit 
na E above-mentioned contention of 
. Das. 


T. On a perusal of the impugned 
judgment I am satisfied that the finding 
of the Court below, that in fact there 
was severance of the joint family status 
between the above-mentioned persons, is 
based on cogent and convincing apprecia- 
tion and discussion of the evidence on re- 
cord. The Court below, in arriving at 
the aforesaid finding. has taken into con- 
sideration the evidence of D. Ws. 2, 3 and 
4, and certain statements made by P. W. 
4 in this connection. It has also taken 
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into consideration the evidence of de- 
fendant No, 6. who has been examined 
as P. W. 5 for the plaintiffs, Consider- 
ing the above-mentioned evidence in the 
perspective of other oral and documen- 
tary evidence on record it has arrived at 
the finding that there was severance of 
the joint family status between defend- 
ant No, 6 and the plaintiffs, and at the 
time when the sales were effected the 
joint family status was not in existence 
between them although the joint family 
properties had not been partitioned by 
metes and bounds, Thus the Court’s find- 
ing to this effect is perfectly correct, 


8. Mr. Das also urged that the Court 
below acted illegally in arriving at the 
said finding as it did not appreciate the 
question in the correct legal perspective. 
He contends that the said finding is illegal 
inasmuch as there is no evidence on re- 
cord that defendant No. 6 had expressed 
his unequivocal and peremptory inten- 
tion to separate from the joint family. 


- According to Mr, Das law presumes con- 


tinuance of. joint family status amongst 
members of a Hindu family and that pre- 
sumption is stronger still in the case of 
brothers. He further contends that there 
is nothing on record to show that defend- 
ant No. 6 had at any time either actual- 
ly separated himself or made any such 
declaration communicating his intention in 
the desired manner to separate himself 
from the family. I do not find any weight 
in the above-mentioned contention. The 
Court below has believed the defendant’s 
assertion that defendant No. 6 was con- 
stantly Suffering from different diseases 
and was in need of money for his treat- 
ment, On that account there was dis- 
sension in the family, as a result of which 
defendant No. 6 remained separate from 
his brothers and actually went away to 
village Arjunpur and lived there in the 
house of the maternal uncle of his wife. 


‘The Court also finds that defendant No. 6 


was separately possessing some lands out 
of the Joint family property and was se- 
parately enjoying the usufructs thereof. 
In arriving at the above findings the 
Court has placed reliance on the evidence 
of D. Ws. 2 and 4 who as I find have 
spoken about the division of the property 
between defendant No. 6 and the plain« 
tiffs. D. W. 2 has stated that the parties 
separated as defendant No. 6 was not 
being properly treated by his other 
brothers. D. W. 4 corroborates D. W. 2 
to the above effect. The Court finds thet 
D. Ws, 2 and 4 are respectable persons of 
the locality and are in no way ill-disposed 
towards the plaintiffs or any way interest- 
ed with any of the defendants, More- 
over, defendant No, 6. examined as P., W. 
5 in this case. has himself admitted that 
he was suffering from various ailments, 
and diseases and was often in need of 
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money for hig treatment. He also states 
that he remained in village Ariunpur 
with his wife in the house of the mater- 
mal uncle of his wife and from that place 
he went to the hospital as his disease be~ 
came acute. D. Ws. 2 and 4 in a very 
consistent and convincing manner testi- 
fied to the effect that there was separa- 
tion between defendant No. 6 and his 
brothers. D. Ws, 3 and 5 state that at 
different times they were cultivating the 
lands of defendant No. 6, and their evi- 
dence to this effect has not at all been 
challenged in cross-examination. The 
plaintiffs have also admitted that de- 
fendant No. 6 was suffering from dropsy 
and consequently he was unable to work 
and earn money and that large amount 
of money was needed for his treatment. 
From the above and other facts and cir- 
cumstances borne out by the evidence on 
record, most of which have been dis- 
cussed and considered by the Court below 
in the impugned judgment. it is evident 
that defendant No. 6. prior to the execu- 
tion of the sale deeds, expressed his firm 
intention to separate himself from his 
brothers, and actually remained separate 
from his brothers by taking out a por- 
tion of the moveable and immoveable 
joint family properties for himself. He 
-iwent out of the family and separately got 
his portion of the lands cultivated by 
tenants and enjoyed the usufructs there- 
of. These facts clearly establish thaf 
there was an unequivocal declaration on 
the part of defendant No. 6 to remain 
separate from his brothers and he did 
remain separate from them both in mess 
and property. Thus there was severance 
of the joint family status between defend~ 
ant No. 6 and his brothers, the plaintiffs. 


9. Mr, Das in support of his above 
contention cited the decision in Indrana~ 
rayan’s case. (AIR 1971 SC 1962). Their 
Lordships on a consideration of the evi~- 
dence on record find that there was not 
an iota of evidence in that case to show 
that the plaintiff had at any time made 
any unequivocal declaration that he had 
separated himself from his family. much 
less there was any evidence that the 
plaintiff communicated his intention to 
separate himself from the family either 
to the Karta or to any of the members 
of the family. Cn the aforesaid finding 
and on the peculiar facts of that case their 
Lordships held that there was no sever- 
ance of the joint family status in thet 
case. The decisicn. in that case, having 
been arrived at mostly on the peculiar 
facts and circumstances of that case, 
does not help and/or support the conten- 
tion of Mr. Das which is purely based on 
the facts of this case, 


40. On the above considerations I 
am satisfied that the above-mentioned 
finding of the Court below is both legally 
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and factually correct and justified. Mr. 
Das concedes that. if the aforesaid status 
is upheld he canrot question the conclu- 
sion arrived at in this case on any other 
ground, 


There is therefore no merit in this 
appeal which is hereby dismissed: but in 
the circumstances of the case there will 
be no order as ta costs of this appeal. 

Appeal dismissed. 
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Index Note :— (A) Hindu Law — 
Adoption — Proof as to — Nature of. 


_ Brief Note:— (A) Doubtless under 
the Hindu Law, giving and receiving of 
the boy are rather absolutely necessary 
for the validity of an adoption and it is 
therefore to be satisfactorily proved that 
the boy was given by his natural father 
and received by the adoptive father, 
Cases may arise where after very long 
lapse of time a dispute may arise as to 
whether such an acoption had taken place 
and it is conceivabie that at that distance 
of time persons who had witnessed the 
adoption ceremony are dead. One has 
in such circumstanves to rely on circum- 
stantial evidence. Long recognition as 
an adopted son raises a strong presump- 
tion regarding the validity of the adop- 
tion, Evidence showing that the boy 


was treated by relations including the 


person who later on challenges the 
same, for a long time as the adopted 
son at a time when there was no con- 
troversy is sufficiert to prove the adop- 
tion although evidence of actual: giving 
and taking is not forthcoming, But 
where in such cases witnesses come for- 
ward and say that they were present at 
the alleged adoption ceremony, their 
evidence will be scrutinised as any other 
evidence and on such scrutiny it must 
be worthy of credence. (Para 7) 


Index Note:— (B) Hindu Law — 
Suit for partition — Maintainability. 


Brief Note:—- (B) Although as a 
general rule. a suit for partition must 
comprise the entire family property still 
there are exceptions to this rule which 
have been recognised. A suit for par- 
tial partition has been allowed when the 
portion excluded is not in the possession 
of coparceners and may consequently be 
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deemed nof fo be available for partition. 
‘A suit for martial partition has also been 
accepted when the portion excepted is 
impartible property. The rule has <also 
been relaxed when the portion is held 
jointly with strangers who have no inte- 
rest in the family partition. (Para 15) 

Where an illiterate widow who was 
mot in possession of documents relating 
fo the family properties and conse- 
quently not in a position to. know all the 
- properties which her family possessed 
her suit for partition only in respect of 
- such of the properties which to her 
knowledge belonged to the family could 

(Contd. on column 2) 
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mot be dismissed on the ground that 
some other items in which the family had 
an interest had not been included in the 
suit. If she had left out any property 
in which the family had an interest it 
might be said that she hed relinquished 
her right to a share in that property. 

H. G. Panda and A. K. Rao and Mrs. 
G. Lakshma, for Appellants; K. M. 


| key for Respondents, 


TRA, J.:— This is an appeal by 
defendants 1 and 8 and arises out of a 
suit for partition. In order to appreciate | 
the controversy in the present case, it is 
mecessary to set down the family pedi- 
gree which is shown below: 


PRSE, MOHANTY 











TEREE l | i 
sare aia ia Gangadhar aig 
I i I l d Janaki ho I 
Gopal Jayaram Nanda Ganeswar  Rajakishore | Lambodar Sadhu 
pa Dead (1930) ==Sati Abhiram i (D. 7) 
lak Mohani (D. 4). (D. 5), Ichha 
(D. 2). (D. 8). | 
Brundaban 
(D. 8). 
I 
iiih . Krushna (Dead 1947) 
(D. 1) =1Chanchala (PIE.) 
=Swarnalata Adopted by ! 
(D. 8). Lokanath Swain (D, W. 1.) 


One Bidyadhar had four sons. namely, 
Madhu. Gopinath. Gangadhar and Eka- 
dasi. Madhu had three sons. namely, 
Gopal, Jayram and Nanda. Of them, 


Nanda died long ago and we are nat 


concerned with that branch Jayram 
. died in the year 1930. Jagannath de~- 

fendant No, 1 is the eldest son of Jay- 
ram and Swarnalata defendant No. 8 Is 
Jagannath’s wife. Jayram had another 
son by name Krushna who died in the 
year 1947 and the plaintiff Chanchala is 
admittedly Krushna’s widow. Defen- 
dant No. 2 is the son of Gopal and de- 
fendants 3 and 4 are grandsons of Gopi~ 
math. Defendant No. 5 is the grandson 
of Gangadhar. Defendants 6 and 7 re~ 
present Ekadasi’s branch being hig great 
grandson and son respectively. 


2. In the year 1964. Chanchala 
instituted the suit for partition giving 
rise to this appeal claiming an eight 
annas share in the properties cover- 
ed by Schedules A and D, a four 
annas share in the property covered by 
Schedule B and one anna share in the 
C schedule property. According to her, 
after Bidvadhar’s death, his properties 
were divided amongst his sons, The B 
schedule property fell to Madhu’s share 
and the C schedule property remained 
undivided. Jayram therefore had an 
eight annas share in the schedule B pro- 
perty and. consequently the plaintiff 
claimed a four annas share therein. In 
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days after the birth of the 


the C schedule property Madhu had a 
four annas share and consequently Jay- 
ram had two annas share therein. The. 
plaintiff therefore claimed a one anna 
share in the C schedule property. So 
far as properties covered by schedules A 
and D are concerned. it is the plaintiff's 
case that these properties belonged ex- 
clusively to Jayram and consequently 
the plaintiff claimed an eight annas 
share therein. Defendants 9 to 21 were 
impleaded in the suit as alienees of some 
of the properties forming the subject- . 
matter of the suit. 


8. The substantial defence raised 
by defendants 1 and 8 was that a few 
plaintiffs 
husband Krushna. he had been taken in 


-adoption by his maternal uncle Lokanath 


Swain (D. W. 1) and that consequently 
Krushna lost all rights he had in the 
original family with the result that the 
plaintiff is not entitled to any share. It 
was stated that lot Nos. 2, 5. 7 and 13 
of schedule A did not belong to the 
family lots 2, 7 and 13 having been pur- 
chased by defendant No. 1 out of his 
own funds and lot No. 5 having been 
purchased by defendant No. 8 from out 
of her Stridhan. It was further con- 
tended that as some of the properties 
which belonged to the family have not 
been included in the plaint schedules, 
the suit for partial partition is not main- 
tainable in Jaw. Certain other aver- 
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ments were mada in the written state- 
ment which after consideration by the 
learned Subordinate Judge have been 
rejected by him and the correctness of 
the same is not challenged before us. 
It is, therefore, unnecessary to make 
any detailed reference to the same. De- 
fendants 15 and 21 filed written state- 
ments supporting the case of defendants 
1 and 8. Defendents 9 to 13 without ad= 
mitting any of the ‘plaint allegations 
stated that they would have no objec- 
tion if a decree for partition was passed 
in the suit. . . 

4. The Iearned Subordinate Judge 
disbelieved the plea of the contesting 
defendants that Krushna -had been ad- 
opted by his maternal uncle Lokanath. 
He also held that even assuming that the 
adoption in fact took place, an adoption 
by a maternal uncle of his nephew is 
not valid in the absence of a custom to 
that effect and no such custom has been 
established. He accepted the plea of de- 
fendants 1 and 8 regarding their claim 
to lot Nos. 2. 5 and 7 of the A schedule 
property but rejected their claim regard- 
ing lot No.13 of that schedule, Regarding 
the maintainability of the suit he held 
that a suit for partial partition is main- 
tainable under certain circumstances and 
that such circumstances exist in this 
case. In the result. he passed a preli- 
minary decree declaring the plaintiffs 
title to an eight annas share in the 
plaint A schedule property excluding 
therefrom the three items in respect of 
which he held that defendants 1 and 8 
had exclusive title, a four annas share 


in the plaint B schedule property and a. 


one, anna share in the plaint C schedule 
property. So far as plaint D schedule 
movables are concerned. he directed that 
the list should be substituted by the list 
of inventory prepared by the Commis- 
sioner and certain other directions which 
the learned Subordinate Judge had given 
and directed that an eight annas share 
therein be allotted to the plaintiff. De- 


fendants 1 and 8 being aggrieved by th 


decision have filed this appeal. - , 
5. The substantial question that 
was argued before us is the one relating 
to the alleged adoption of Krushna by 
his maternal uncle Loknath (D. W, 1). 
Undoubtedly a very serious onus lay 
upon defendant No. 1 to establish it and 
the sole question for consideration is 
whether the evidence on record is sufi- 
cient to establish that the adoption did 
take place. Although the exact date of 
birth of Krushna is not on record, there 
is no dispute thai he was born some- 
time about the year 1925 at village 
Bondala, According to the contesting 
defendants it is on the twenty-first dav 
of the birth of Krushna that he was 
given es to his maternal uncle 


D. W 
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6. The four witnesses who speak. 
about the giving and taking ceremony 
at the alleged adoption are D. Ws. 1. 2, 
6 and 3. D.:W. 1 being the maternal un- 
cle anc D, W. 2 being the person who is 
said to have officiated as barber at the 
ceremony. D. W, 8 is defendant No. 1 
and D. W. 6 is a resident of Bondala. 
D. W. 1 described the ceremony thus:— 


_ “There was Satyanarayan Puja on 
the oc2zasion of 21st day ceremony of 
Krushma in village Bondala where and 
when I took him as my adopted son. 
Puja and Pala were performed on the 
ceremony. After it was over Jairam 
made over Krushna to me saying that 


as you asked for the son I hereby give 


you. I accepted Krushna as my son. 
Rasananda Barik acted as my barber.” 


‘D, W, 1 says that immediately after the 


adoption ceremony. he did not bring the 
boy to his village Bada Bhimreipur buf 
If was a year after the adoption that he 
brought _Krushna and his mother to 
Bada Bhimraipur where they staved for 
about a month. As the boy was suckling 
the mocher’s breast. he was not kept by 
D. W. | at his ‘house on that occasion 
but mother and the child returned to 
Bondale. It was only when the boy was 
five vears old that D. W. 1 brought him 
to his house where he livec thereafter 
till his death in 1947. In the year 1960, 
the present defendant No. 1 Jagannath 
Mohanty had filed Title suit No. 138 of 
1960 in the Court of the Munsif Jaipur 
against Sadananda Mohanty and two 
others of village Bondala for a declara- 
tion of his title to certain lands and for 
confirmation of his possession therein. 
The defendants in that suit had contend- 
ed inter alia that the suit was bad for 
non-joirder of varties as Chanchala (the 
present plaintiff) the widow of the 
brother of the plaintiff in that suit was 
a necestary party thereto. The plaintiff 
in that suit countered this contention on 
the ground that Chanchale’s husband . 
Krushne had been adopted by his mater- 
nal uncle. This maternal uncle who is 
D. W. 1 in the present litigation was ex- 
amined as P. W. 4 in that suit. There He 
had deposed that the person who officiat~ 
ed as tarber at the adoption ceremony 
was dead. During the cross-examination 
of D. W. 1 his attention was drawn to 
his previous statement which has been 
marked as Ext. 11 (b). D. W. 2 is 
Rasananda Barik ‘who claims that in 
the canecity of a barber of D. W. 1 he 
accompanied Lokanath to Bondala and 
attended the adoption ceremony. IE 
seems hv then he was only 10 to 11 vears 
old. He admits that by the time the 
ceremony took place. his own father was 
alive. D. W. 2 was also examined as P. 
W. 5 in the previous suit (T. S. 138/60). 
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But he did not depose in that suit that 
he had attended the adoption ceremony. 
In fact, as earlier pointed out. the state~ 
ment of Lokanath (D. W. 1) in that suit 
was that the barber who attended the 
adoption ceremony alongs with him was 
dead. Obviously in an attempt to recon- 
cile these two statements. D. W. 2 stated 
that his father also had been to Bondala 
on the day the adoption ceremonv took 
place. But he left the village at 4 p. m. 
because he had to attend a Sudhi cere~ 
mony. This is altogether a new story and 
if there was any truth in the statement 
now made by D. W. 2 that he had attend- 
ed the adoption ceremony nothing pre~ 
vented him from saving so in the pre- 
vious suit. We are, therefore, not pre- 
pared to place any reliance on the evi- 
dence of D. W. 2 that he had witnessed 
the alleged adontion ceremony. D. W. 6 
claims to be another witness who was 
present at the adoption ceremony. His 
version is as follows: 


“I attended the 2ist dav ceremony 
of Krushna on which date the adontion 
took place. Pothi Puja was. performed bv 
a Brahmin Boli Panda in the Thakura- 
Phar on the front verandah. J avaram 
brought the child to the place of puia. 
After the child was placed at the place 
of worship Lokanath reauested Jayaram 
to give the baby to him and thereafter 
Jairam said I have not made up my 
mind. How can I give? But Lokanath 
said he would adopt. Javaram made over 
the child to Lokanath.” 

If adoption had really taken place on the 
day as alleged such a decision to sive the 
boy in adoption must have been taken 
much earlier than the day on which the 
adoption is said to have taken place. If 
that be so. there would be no occasion 
for Jayaram to sav that “I have not made 
up my mind. How can I give?” This 
dramatic touch which D. W. 6 wanted to 
lend to his evidence only exposes its 
hollowness and shows that the evidence 
given by this witness cannot be relied 
upon. In view of the categorical state- 
ment of D. W. T that the witnesses to 
the adoption of Krushna are all dead. 
it appears tous thatsuch of the witnesses 
as are now coming forward to depose 
about the adoption cannot be believed. 
The last witness who Speaks about the 
adoption ceremony is defendant No. I 
examined as D. W. 8 He states 
that his brother Krushna was adopted 
on- his: 2ist day by his uncle and 
that after the Puja his father brought 
the child to the place of worship and 
handed over the child to his maternal 
uncle Lokanath who accepted the child 
in adoption. In the previous suit (T. $ 
1138/60) however where he was examined 
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as P. W. 3 he stated that Krushna was 
aged 4 or 5 vears when his adoption took 
Place and that after Satvanaravan Pala 
was over, his mother gave the child to 
his maternal uncle (Exts. 12 and 12/c). 


Te Having carefully considered 
the evidence regarding the alleged adop- 
tion ceremony we are satisfied that the 
evidence is so discrepant and untrust- 
worthy that no reliance can be placed on 
the same, Mr. H. G. Panda, learned Advo- 
cate for appellants contends that this 
adoption had taken place round about 
the year 1925 and as it was sought to be 
proved about 40 vears thereafter in 1967, 
every allowance for the absence of any 
evidence to prove such a fact has to be 
favourably entertained. Doubtless under 
the Hindu Law, giving and receiving of 
the boy are rather absolutely necessary 
for the validity of an adoption and it is 
therefore to be satisfactorily proved that 
the bov was given by his natural father 
and received by the adoptive father. Cases 
may arise where after a very long lapse 
of time a dispute may arise as to whether 
such an adoption had taken place and it 
is conceivable that at that distance of 

persons who had witnessed the 
adoption ceremonv are dead. It is there- 
fore impossible in such cases to prove 
by direct testimonv that giving and tak- 
Ing ceremony had actually taken place. 
and on that ground the adoption cannot 
be disbelieved. One has in such circum- 
stances to rely on circumstantial evi- 
dencce, Long recognition as an adopted 
son raises a strong presumption recard- 
ing the validity of the adoption. Evidence 
showing that the boy was treated bv 
relations including the person who later 
on challenges the same, for a long time 
as the adopted son at a time when there 
wes no controversy is sufficient to prove 
the adoption although evidence of actual 
giving and taking is not forthcoming. 
But it is not the defendant’s case that 
persons who were present at the adop- 
tion ceremony are all dead. At least four 
witnesses have come forward to sav that 
they were present at the alleged adoption 
ceremony. When such is the case, the 
evidence has to be scrutinised like any 
other evidence and so scrutinised we find 
that itis absolutely unworthy of credence. 


= & ‘A number of witnesses have 
been examined some on the defendant’s 
side to sav that Krushna was living in 
the house of Lokanath Swain as his son 
and some on the . plaintiffs side to say 
that Krushna was never adopted by 
Lokanath, that he was never living in his 
house and thathe was all along staying in 
his father’s house at Bondala. It is in evi- 
dence that ‘Lokanath Swain has two 
daughters who are older in age than 
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Krushna, If Lokanath had ever acopted 


Krushna these two daughters should have 
‘surely known about it. It is significant 
that they were not examined in the suit. 
The contesting defendants sought to make 
Capital of the fact that Krushna died in 
the house of Lokanath a fact not cenied 
by the plaintiff. While the defendants 
would sav that Krushna was living in the 
house of Lokanath Swain all alone and 
died there. it is the plaintiffs case that 
Krushna had been on a casual visit to 
his uncle’s house where he fell ill and 
died. Thereis nothing unusual about such 
an explanation. At any rate. this single 
circumstance would not in any wav help 
the defendants to establish that Krtshna 
was the adopted son of Lokanath Swain. 


9. Lokanath Swain the alkged 
adoptive father of Krushna had macried 
twice. Through his first wife he had two 
daughters and three sons. These three 
sons died but the daughters are alive. 
Shortly thereafter his first wife died. 
Lokanath was then about 36 years old. 
He married a. second wife who was 
then 17 to 18 vears old. According 
to D. W. 1 a vear after he married 
the second wife he had taken Krushna 
in adoption. It is very strongly con- 
tended by Mr. Swain appearing for 
the respondents that it is highly unlikely 
that when Lokanath was only 36 vears 
old and married a second wife, he wceuld 
have thought of taking a bov in acop- 
tion. This is not a case where Lokarath 
had found himself to be impotent. He 
had as manv as five children born through 
his first wife although unfortunately the 
three sons died one after the other. He 
had taken a second wife who at the time 
of marriage was only 17 to 18 years zld 
and he must have naturally exnected at 
that time that some issues would: be born 
through her. In fact, three issues were 
born through his second wife. the eldest 
one a male child heving been born two 
years after the second marriage. That 
male child died immediately after birth, 
the second issue was also a male child 
and he lived upto his 14th vear. His name 
was Sarat. It is true that if there is 
otherwise very satisfactory and un- 
impeachable evidence -about the adoption 
the circumstances discussed above wortd 
not be sufficient to falsify such evidence, 
But, as indicated above, the evidenze 
adduced on the defendant’s side regard- 
ing the actual adoption being highly un- 
Satisfactory, the circumstances discussed 
above only go to strengthen the plaintif’s 
contention that not only was there no 
Satisfactory evidence about the adoption. 
but that the circumstantial evidence also 
_ Shows that there could not have been acy 
adoption, 
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10. Lokanath was a teacher of his 
village school. Ext. 6 is the entry in the 
School Admission Register showing that 
his son Sarat was admitted in the School 
on 4-1-1934. This entry said to be in the 
hand-writing of Adikanda Misra the 
Head Pandit of the School was proved 
by P. W 4. If Lokanath had adopted 
Krushna. one would naturally . exnect 


‘Lokanash to get him admitted in the 


School and if in. the Admission Register. 
Krushna would have been described as 
the son of Lokanath that would have been 
a very strong piece of evidence in favour 
of the defendants. But thera is no evi- 
dence tə show that Krushna ever read 
in the Primary School at Bhimraipur. If 
is obvicusly to get over this difficulty 
that Lokanath stated that ke never gof 
any of ais sons admitted in the. School 
but only taught - them at ome. This 
statemert cannot be believed. Although 
by the ime Lokanath was examined In 
Court Ext. 6 was already there, he did 
not den» that this entry did not relate 
tc his son Sarat. On the other hand the 
plaintiff relies on Ext. 1 which is an entry 
in the Admission Register of the Bondala 


‘School showing that one Batakrushna 


Mohanty son of Javaram Mohanty had - 
been admitted in that school. Evidence is 

let in on the plaintiffs side to show that 
Krushna the husband of the plaintiff was — 


also known as Batakrushna. If this evi- 
dence is believed and it is held that 
Ext, 1 relates to the plaintiffs husband, 


it would completely belie the defendant’s 


case that Krushna had been adopted by 
Lokanath and had been living in his 
house a Bhimraipur. There is no evi- 
dence to show that besides Jayaram 
Mohanty the father of defendant No. } 
there was anv other Jayaram Mohanty 
in village Bondala whose sor could be 
Batakruskna referred to in Ext. 1.. It, 
therefore. appears to us that there is 
some truth in the  plaintiff’s case that 
Krushna was also known as Batakrushna 
and that Ext. 1 reates to the plaintiff's 
husband. 


11. The appellants rely on Ext. 
A/T an enirv in the ‘Voter’s list of 1958. ` 
Itis said tnat this list relates to Bhimrai- 
pur village. -Ext. A/l shows that one 
Chanchala Bewa wife of Krushna 
Chandra Swain was registered as a voter 
of that village, D. W. 3 proves this entry. 
We get it from D. W. 3 that Bhimraipur 
is includeé in Rameswar Grama Pan- 
chayat. Brt Ext. A the certified conv of 
the voter’s list shows that it is in respect 
of mouza Rahapada comprised in Gopi- 
nathpur Grama Panchavat. It'is there- 
fore difficalt to accept Ext. A as relating 
to Bhimrafpur village. Assuming thaf 
Ext. A relates to Bhimraipur, it is signi-« 
ficant that the name of Lokanath Swain 
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D. W. I does nof find mention in the 
- Voter’s List. If as is now contended by 
the appellants, the plaintiff, after the 
death of her husband was living in the 
house of Lokanath. one would naturally 
expect that Lokanath Swain’s name also 
should find placein the voter’s listin res- 
pect of house No. 22 against which 
Chanchala’s name is mentioned Ext. A/L 
therefore does not in anv way help the 
appellants. . 


12. On the plaintiff-respondent’s 
side reliance is placed on Ext. 7/a and 
Ext. 8. Ext. 7 is a mortgage bond.of the 
year 1926 executed by one Ananda Pra- 


dhan in favour of Jayaram Mohanty the 


father of defendant No. 1. P. W. 5 has 
deposed that when the mortgage was dis- 
charged defendant No. 1 Jagannath 
Mohanty on behalf of himself and his 
brother Krushna made the endorsement 
Ext. 7/a on the bond and returned it to 
Ananda Pradhan, Apart from making 
this endorsement on the bond Jagannath 
on behalf of himself and his minor 
brother Krushna is also alleged to have 
passed the receipt Ext. 8 to Ananda 
Pradhan. Exts. 7 and 8 are said to have 
been obtained from Ananda Pradhan’s 
Son. Defendant No.1 was confronted with 
these two documents and he denied the 
Signatures purporting to be his on these 
two documents. We find on examination 
of these documents that the dates put on 
Exts. 7 (a)and 8 had been corrected. We 
therefore do not consider it safe to place 
any Teliance on these two documents 
especially when defendant No.1 had 
denied the signatures to be his. Moreover, 
P. W. 5 does not say that he was present 
when Ext. 7/a and Ext. 8 were executed. 
No explanation has been offered as to 
Why the son of Ananda Pradhan from 
whose custody Exts. 7 and 8 are said to 
have been obtained was not examined 
to prove the entries. 


13. Another document on which 
reliance is placed on the plaintiff-res- 
pondent’s side is Ext. 4 which is a plaint 
in a certificate case started against defen- 
dant No. 1 and his brother Krushna and 
some others in the vear 1926 bv_ the 
Darpan Darna Estate. In that plaint, 
Krushna Mohanty is described as the son 
of Jayaram Mohanty and being minor 
was represented by his mother Sadhabi 
Bewa. P. W. 2 has proved this plaint as 
being in the handwriting of one Narayan 
Mohanty a clerk in Naib Tahasildar’s 
office and it bears the seal of the Certi- 
ficate Officer. Its venuineness cannot 
therefore be doubted. If. as is alleged, 
Krushna had been adopted by Lokanath 
and he therefore ceased to be a member 
of his natural family as long ago as in 
the vear 1925, it is not explained how in 
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the vear.1936 he could have been sued 
along with other members of his natural 
family for recovery of rent and how in 
the plaint Ext. 4 he could have been des- 
cribed as the son of Jayaram Mohanty. 
This is a circumstance which belies the 
Story of the alleged adoption. 


14. The plaintiffs husband was 
admittedly the son of Jayaram Mohanty 
and the vounger brother of defendant 
No. 1. It is on that footing that she has 
filed the suit for partition claiming a share 
in Jeyaram’s properties. Defendant No. 1 
seeks to defeat her claim on the allega- 
tion that her husband had been adopted 
by his maternal uncle Lokanath Swain 
and the onus lay upon him to establish 
by satisfactory evidence that such adop- 
tion had taken place. After a careful 
examination of the evidence on record 
both oral and documentary, we are satis- 
fied that not only defendant No. I has 
failed to establish adoption by cogent and 
satisfactory evidence but that the circum- 
stances indicate that no such adontion 
could have taken place. The learned sub- 
ordinate Judge was therefore. correct in 
rejecting the plea of adoption. In view 
of this finding, it is unnecessary for us 
to answer the further question whether 
the adoption if true is valid in law. 

15. The only other substantial 
contention urged on behalf of the appel- 
lants is that all the terms of family pro- 
perties having not been included in the 
suit asuit for partial partition is not main- 
tainabla. Although as a general rule. a 
suit for partition must comprise the 
entire family property still there are 
exceptions to this rule which have 
been recognised, A suit for partial parti- 
tion has been allowed when the portion 
excluded is not in the possession of co- 
Parceners and may consequently be deem- 
ed not to be available for partition. A 
suit for partial: partition has also been 
accepted when the portion excepted is 
impartible property. The rule has also 
been relaxed when the portion is held 
jointly with strangers who have no 
interest in the family partition. The relief 
claimed by the plaintiff in the present 
suit is to carve out certain specific shares 
from out of the interest which her father- 
in-law Jayaram had in certain properties 
and to allot the same to her. If she has 
left outany property in which Javaram 
hed an interest itmav be possible to con- 
strue that she has relinquished her right 
to a share in that property, and if in 
future she claims any share therein. it 
may be possible to resist her claim on 
the ground that she had previously relin- 
quished her right therein. The plaintiff 
is an illiterate widow who is not in pos- 
sessicn of the documents relating to the 
family properties and consequently not 
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in a position to know all the properties 
which her family possessed. She has 
therefore, sought for partition in respect 
of only such of the properties which to 
her knowledge belonged to the familv. In 
the circumstances, therefore. we see no 
reason why the entire suit should be dis- 
missed on the ground that some -other 
items of property in which the family has 
an interest have not been included in 
the suit. We, therefore. overrule this 
contention and hold that the suit. as fram- 
ed, was maintainable, 

16. In the result. we would up- 
hold the judgment and decree passed by 
the learned Sub-ordinate Judge and dis- 
miss this appeal with costs. 

S. K. RAY, Ag. C. J.: 17, I agree. 

Appeal dismissed. 
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The South India Insurance Co. Ltd., 
Appellant v. Purna Chandra Misra and 
others. Respondents. 


Miscellaneous Appeal No. 149 of 1970 
D/- 22-9-1972, against order of J. C. 
Tripathy. Claims ‘Tribunal. Dist. J. 
Sambalpur, D/- 14-8-1970. 

Index Note:— (A) Motor Vehicles 
Act (1939. S. 95 (5) — Termination of 
insured’s interest in Car — Liability of 
insurer to indemnify third party ceases. 
(X-Ref: S. 96 (4).) (Para 4) 


Brief Note:-— (A) In the absence of 
any express stipulation to the contrary 
in the policy the moment the insured 
parts with the car the policy relating to 
it lapses and the insurance comPanv will 
not be liable to pay compensation to the 
third party under S. 110 of the Act. AIR 
1966 Mad 244 and 1970 ACJ 104 (Mad) 
and AIR 1971 Mad 347, Relied on. 

{Paras 4, 6) 
Cases Referred: Chronological Paras 


i971 ACJ 88 (Delhi). Manu Mal v. 
Inder Singh 

AIR 1971 Mad 347 = 1971 ACJ 122. 
South India Insurance Co. Ltd. v. 
Lakshmi 

1970 ACJ 104 = 39 Com Cas 911 
(Mad), Queensland Insurance Co. 
Ltd. v. Rajalakshmi Ammal 

AIR 1968 J & K 2 = 1968 ACJ 63, 
Roshanlal Bhalla v., Sudesh Kumar 

AIR 1966 Mad 244 = (1965) 2 Mad 
LJ 545 Bhoopathy M. v. M.S 
Vijayalakshmi l 

AIR 1961 Mad 208 = (1960) 2 Mad 
LJ 202, Madras Motor Insurance 
Co. Lid. v. Md. Mustafa Badsha 5 


LP/L:P/H50/72/MBR 


cA 


A. I. R. 


ATR 1956 Cal 555, Bir Singh v. 
Sm. Hashi Rashi Baneriee 


P. Roy, for Appellant. 


JUDGMENT :— A taxi bearing regis< 
tration No. ORS 5336 belonging to one 
Golam Bari and being driven bw the 
latter's driver met with an accident at 
about 4.15 a. m. on 16-3-1968 while it 
Was proceeding from Jharsuguda to 
Sambalpur. At the time of the accident. 
there were two passengers in the car — 
one Kenakalata Misra a ladv aged about 
n2 years and her son Purna Chandra 


Misra. As a result of the accident. both 


the passengers were injured the lady 
having sustained very severe injuries. 
They were admitted in the Burla Medical 
Collega Hospital where the lady died at 
about 12 noon. It was alleged that the 
driver was driving the vehicle in a rash 
and negligent manner and dashed it 
agains; an electric post. Respondents T 
and 2 fhe legal heirs of tha deceased. 
Kanaks ata thereafter filed an applica- 
tion uncer Section 110 of the Motor Vehi- 
cles Azi. 1939 (hereinafter referred to as 
the Act claiming compensation of Rupees 
42,200/- on account of the death of their 
mother Kankalata. Gulam Bari respon- 
dent no. 3 who was the owner of the 
motor vehicle was impleaded as opposite 
party no. 1. The South India Insurance 
company. Limited (hereinafter referred 
to as the Company) with which the tazi 
in question was insured was impleaded 
as opposite party no. 2. Gulam Bari did 
not contest the claim and remained ex 
perte. The Company entered appearance 

ard filec written statement disclaiming 
liability on the ground that the Motor 
Vehicle had been insured with it in the 
name of Messrs. M. L. Choudhury and 
Scns of No. 74-A Padmapukur Road. 
Calcutta who was the registered owner 
of the vehicle when me insurance was 
effected, that M/s. M. Choudhurv & 
Sons transferred the ae to opposite 
party No. 1 without any intimation being 
given to the company and thet with the 
transfer of the vehicle the pclicy lapsed 
thereby exonerating the company of all 
liability At the time the insurance was 
effected in respect of the car.a policy was 
issued to be valid for the pariod from 
22-6-67 to 21-6-68. The correctness of 
the quantum of damages claimed in the 
petition was questioned. 


2- The learned District Judge 
found thet the vehicle in aquastion ori- 
ginally belonged to M/s, M. L. Choudhury 
& Sons who got the same insured with 


. the Comranv on 22-6-67 and obtained a 


policy vaid for a year from that date 
that the venicle was subsequently trans- 
ferred by Ms. M. L. Choudhury to Gulam 
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_ Bari in whose name the vehicle was regis- 
tered by the Regional Transport Autho- 
rity on 9-2-1968 and consequently Gulam 
Bari was the owner of the vehicle at the 
time the accident took place. But relving 
on a decision of the Calcutta High Court 
in Bir Singh v. Sm. Hashi Rashi Baneriee 
(ATR 1956 Cal 555), the learned Judge 
held that it should be presumed that the 
Regional Transport Authority was satis« 
fied when it registered the vehicle in the 
name of Gulam Bari that there was a sub=- 
Sistine Policy in respect of the vehicle 
and that therefore the company must be 


held to be liable to cover the third party. 


risk. The learned Judge thereafter dis- 
cussed the evidence regarding the aquan~« 
tum of damages claimed and reduced if 
to Rs. 10,800/-. and directed that this 
amount be paid by opposite partv No. 1 
Gulam Bari to the petitioners. As in view 
of the finding of the learned District 
Judge obviously having regard to the 
provisions of sub-sec. (1) of S. 96 of the 
Act that the company is liable to satisfy 
the claim. it is the companv which has 
filed this appeal impleading as respon- 
dents the two claimants and Gulam Bari 
the owner of the vehicle. The claimants 
have not filed any appeal auestioning the 
correctness of the amount of compensa» 
tion granted by the District Judge. 


3. The substantial point urged in 
support of the appeal is that in view of 
the admitted position that sometime 
before the accident took place the.car 
had been sold by the insured M/s. M. L. 
Choudhury & Sons to a third party the 
policy of insurance had lapsed thereby 
absolving the company of all liability. A 
copy of the policy is on record. The terms 
and conditions under which the policy 
had been issued are enclosed to the poliev 
and under General Exceptions I 
that— 


"The company shall not be liable 
under this Policy in respect of — 


(1) xx XX XX 
(2) xx xx xx 
(3) xx XX 


XX 
(4) any accident loss damage and/or 
liability caused. sustained > or 
incurred after any variation in or 
termination of the insureď’s 
interest in the Motor Car. _ 
XX XX xx 7a 


4. It is well settled that a con 
tract of insurance is nothing but a con~ 
trəct of indemnity. The policy issued is 
with reference to a specified car, owned 
by the policy-holder and consequently 
the policy will remain effective while he 
retains an interest in 
rance policy being a contract of personal 
indemnity, the insurers cannot be com~ 
pelled to accept responsibility in respect 


that car. An insu~ - 


South India Ins. Co. v. P. C. Misra (Patra J.) [Prs. 2-5] Ori. 167 


of a third party who may be auite un- 
known to them, Therefore, the motor 
car specified in the policy being the sub- 
ject matter of the insurance, on the 
insured parting with it by wav of a sale 
or transfer of ownership he can no longer 
have any insurable interest to which the 
policy in his favour can relate and con- 
tinue to have force. The basis of the 
contract of insurance is not merely the 
person in whose favour an insurance is 
effected but also the specified car to 
which the indemnitv relates. as will be 
clear from the details reauired of the car 
which are not in the schedule to the 
policy, It is with reference to those de- 
tails andthe historv ofthe vehicle and its 
owner that the premiums payable on the 
insurance is determined and the con- 
tract is. formed. It, therefore follows 
that in the absence of any express stipula- 
tion to the contrarv in the policv. the 
moment the insured parts with the car 
the policy reating to it lapses. There is 
nothing in AIR 1956 Cal. 555 to warrant 
the view that in the case of a policy issu- 


ed to a particular person containing in= 
‘demnity clause in his 


favour alone and 
not providing specifically for transfer 
with the assent of the insurer, the policy 
will not lapse by transfer of ownership 
of the car of the assured. In that case, 
despite the transfer of the vehicle by the 
assured, the insurance company was 
made liable not on the ground that the 
Policy does not lapse by reasons of 
transfer but because the insurance com- 
pany failed to prove that there was a 
clause in the policy requiring the insured 
to obtain assent of the insurer to the 
change of ownership of the vehicle and 
also on the ground that the insurance 
company failed to prove by producing 
necessary documents that the transfer 
was notified and recorded by it. The ac- 
tual decision in that case proceeds on 
the basis that the insurer kent back the 
register of- policies and that it should 
therefore be presumed that the transfer 
of ownership had been notified to the in- 
surer and it had admitted the same. 


5. In support of his contention. 
Mr. P. Roy learned Advocate appearing 
for the appellant relied on the Bench 
decisions of the Madras High Court in 
M. Bhoonathy v. M. S. Vijavalakshmi, 
AIR 1966 Mad -244 and Queensland Insur- 
ance Co. Ltd. v. Raialakshmi Ammal. 
1970 ACJ 104 (Mad). In the first of the 
two cases, overruling a single judge deci- 
sion of that court reported in AIR 1961 
Mad 208 (Madras Motor Insurance Co., 
Ltd. v. Md. Mustafa Badsha). the learned 
Judges held that Section 96 (1) of the 
Act itself pre-supposes and proceeds on 


the basis that there is a subsisting policy. 
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In the absence of an express stipulation 
to the contrary in the policy the continu- 
ed ownership of the car with the insured 
was basic to the subsistence of the poliev. 
Once the subject matter of the policy 


was gone as when parted. with bv the 


insured by sale or transfer, the policy 


automatically lapsed with the result that - 


the insurer will not be liable to pay anv. 
claim arising ott of an accident after 
such sale or, transfer. Relying on this 
decision, the learned Judges of. the 
Madras High Court who decided 1970 
ACJ 104 (Mad), reiterated the view that 
the change of ownership of a vehicle 
puts an ‘end to’ the policy. In South 
India Insurance Co.. Ltd. v. Lakshmi. 
1971 ACJ .122 = (AIR 1971 Mad 347) a 
motor vehicle which was insured with the 


South India. Insurance Company was sold 


prior to the accident. Registration however 
continued to remain in’ the name of the 
assured. The question arose whether 
under such circumstances the insurance 
company was liable to pay compensation 
to the third . party. A-learned Single 
Judge of the Madras High Court held 
following -the two earlier Madras deci-~ 
sions AIR 1966 Mad 244 and 1970 ACJ 
104 (Mad) that the policy lapses as 
soon as the vehicle is phvsicallv 
transferred irrespective of whether the 
transfer has been registered with the 
registry or not. In Manu’ Mal v. Inder 
Singh. 1971 ACJ 88 (Delhi) a truck stood 


. Tegistered in the name of ‘A’ though he 


had sold it to ‘B’. ‘B’ had made an appli- 
cation for transfer of the vehicle before 
the accident but the insurance company 
had not been informed of the transfer. 
The Delhi High Court held that neither 
‘A’ nor the insurance company was liable 
to Pay any compensation. The Division 
Bench of the Jammu & Kashmir High 
Court in Roshan Lal Bhalla v. Sudesh 
Kumar, 1968 ACJ 63 = (AIR 1968 J & K 
2) had taken the view that when there is 


a change or transfer of ownership of the. 


vehicle and the same is not conveved to 
the insurer and accepted by him. the 
liability of the insurer under the policy 
is extinguished, I am in entire agreement 
with the view expressed in the Madras 
decisions cited above and if there is anv- 
thing in AIR 1956 Cal 555 which can be 
eonstrued to have expressed a different 


view, I must with respect dissent from | 
it. i 


6. In the present case, there is 


‘Ino dispute that before the car ORS 5336 


‘Imet with the accident on 16-3-1968. the 


~ 


ownership of the car had been transferr-~ 
ed by the insured to Gulam Bari respon- 
dent No. 3. No information about the 
transfer had been given to the Company 
and in fact under the terms of the agree~ 
ment it was stipulated that the Company 
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would not be liable under the policy 
after tne termination of the insured’s inte- 
ir. the car. The learned District 
Judge was therefore, wrong in coming 
to the conclusion that the Companv is 
liable tc pay compensation. 


7. In view of my finding above; 
it is unnecessary to discuss the further 
‘point raised by the appellant regarding 
the quantum of compensation. 


8. For the Teasons stated above I 
would allow this appeal, set aside the 
judgment in so far as it makes the an= 


pellant Company liable to satisfy the 


claim which the Court below, has decree- 
ed in favour of respondents i and 2 
against respondent No. 3. As there has 
been n> appearance on behalf of the re- 
spondents, there would be no order as to 


Costs. 
Anpveal allowed. 
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G. K. MISRA, C. J. AND 
K. B. PANDA. J. 
Kailash Chandra Sahoo, Petitioner v. 
: M. Manii and another, Opposite Par- 
es. : 
O. J. C. No. 841 of 1970, D/- 24-4-1972 
against order of L. Mohapatra, Addl. Dist. 
Maizu (Judicial) Cuttack.  D/- 30-5- 
70. =~ 


Index Note:— (A) Constitution of 
India, Articles 226, 227 — Finding of fact 


based cn some evidence will not be in- 
terferec with in writ proceeding. . 
(Para 3) 


Index Note:-— (B) Constitution of 
India, Article 226 — Where finding is 
based on no evidence there is an error of 
law aprarent on the face of record and the 
finding is liable to be quashed. (Para 4) 


Sal-l Kumar Dey, for Petitioner; Ad- 
vocate Jeneral, H. Mohapatra and R. K. 


- Mohapatra for Opposite Parties. . 


G. K. MISRA, C. J:— Tre onlv point 


on wkick the writ application has been 


pressed is that the tenant-orposite party 
No. 1 defaulted in payment of rent from 
April 1967 till March. 1968. The applica- 
tion for eviction was filed in April, 1968. 


2. Facts, material to this question ` 
may be s-ated in brief: 

The petitioner’s case was that the renf 
payable for the house was at the rate of 
Rs. 65/- per month. and the opposite party 
(No, 1) did not pav the rent from April, 
1967. The. case of opposite party No. 1 is 
that the rent agreed upon was Rs. 41 ner 


month. and as the landlord did not accept 
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the rent despite tender. the tenant is not 
a wilful defaulter. 

3. Both the authorities below have 

concurrently found that the rent agreed 
upon was Rs. 41/- per month, and the non- 
payment of rent was not wilful. The first 
finding is a pure finding of fact. It is based 
on some evidence. In-exercise of iuris- 
diction under Articles 226 and 227 of the 
Constitution this Court does not constitute 
itself an appellate authority. 
_ Mr. Dey brought to our notice one 
important fact that though the netitioner 
asserted in evidence that the agreement to 
pav rent at the rate of Rs. 65/- per month 
was from July, 1966. the tenant did not 
produce rent-receipts from July, 1966. till 
March. 1967. and as such, adverse infe« 
rence should have been drawn. 


Doubtless, this feature ought to have been 
taken into consideration by the: authori- 
ties below. but that, in our opinion. does 
not make the finding any Jess a finding of 
fact. It was the bounden duty of the land- 
lord, in the first instance to plead and 
prove the agreement that in Julv. 1966. 
the rent was payable at the rate of Rs. 65/~ 
per month, Except his own testimony. no 
other evidence was adduced and it was 
open to the tribunals of fact to come to 
their own conclusion on the evidence avai-~ 
lable. The finding, that the tenant was 
to pav rent at the rate of Rs. 41/-. cannot, 
therefore, be disturbed. 


_ 4 The next question for conside« 
ration is whether the tenant fell into ar- 
rears of rent from April, 1967 till March, 
1968, and was a wilful defaulter. It is 
not disputed that the tenant fell into ar~ 
_ rears of rent from April, 1967. till Febru- 

ary, 1968. 

The only other question for considera- 
tion is whether the tenant was a wilful 
defaulter. The positive assertion of opno- 
site party No. 1 in the written statement 
was that the landlord did not accent the 
rent despite tender. This part of the case 
was not attempted to be proved bv anv 
evidence. Both the tribunals below record- 
ed a finding, that the tenant was not a 
wilful defaulter, merelv on surmises that 
as the rent was claimed at Rs. 65/- per 
month, the landlord was likely to have 
wefused the tender. Such a finding is 
contrary to law as it is based on no evi- 
dence. The onus was heavy on the tenant 
to establish that the tender had been 
made. If some tender had been proved. 
it might have been contended. in the facts 
and circumstances of a particular case, 
that the tenant did not make further ten- 
ders as the landord was unwilling to ac- 
cept the admitted rent. There is no such 
case here. The entire finding is based on 
Ro evidence. and is an error of law ap- 
parent on the faceof record. Such a find- 
ing must, therefore, be auashed. The 
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result of our aforesaid discussion is that 
the tenant was in arrears. and was a wil- 
ful defaulter. 

5. In the result, the order of the 
House Rent Controller, Cuttack annexure 
3, dated 5-11-1969, and the order of the 
appellate authority. annexure-4. dated 
30-5-1970 are quashed. The application 
for eviction is allowed. The writ appli- 
cation is allowed with costs against oppo- 
at party No. 1. Hearing fee Rs. one hund~ 
red, 

No costs against opposite party No. 2. 

PANDA, Ju— 6. I agree. 

Application allowed. 
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| FULL BENCH 


G. K. MISRA. C. J. B. K PATRA 
AND R. N. MISRA JJ. 


Smt. Bimala Devi and others. Appel- 
Tants v. Patitapaban Dev and others, Res- 
pondents. . 


M. J. C. No. 95 of 1972. D/- 8-2-1973. 
Index Note:— (A) Limitation Act 
(1963), Articles 122 and 137 — Appeal dis- 
missed for non-compliance of provisions 
of High Court Rules — Restoration ap- 
plication — Article 122 and not 137 ap- 
plies. (X-Ref:-— Civil P. C.. S. 151). 
Brief Note: (A) Article 122 and not 
137 of the Limitation Act.applies to an ap- 
plication for restoration of appeal dismiss- 
ed for non-compliance of the provisions 
of the High Court Rules. (Para 12) 
_ The expression ‘for want of prosecu- 
tion’ in Article 122 is not limited in its ap- 
plication and is not confined to an appeal 
dismissed for default uhder specific pro- 
visions of Civi] P. C. but is wide enoush 
to cover any class of appeal dismissed for 
want of prosecution. An appeal dismissed 
for non-compliance with the High Court 
Rules is nonetheless an appeal dismissed 
for want of prosecution. There beins no 
provision in the High Court Rules for 
restoration of an appeal the application 
for restoration is maintainable under Sec- 
tion 151. C. P. C. and Article 122 applies 
to such an application. (Case law discuss- 
ed) M. J. C. No. 65 of 1965 D/- 14-1-1966 
(Orissa) Overruled. AIR 1949 Pat 112 and 
AIR 1962 Cal 110 and AIR 1968 Mvs 329 
Dissented from. (Paras 10, 12) 
The residuary Article 137 will have 
no application. when Article 122 in terms 
applies to the facts of the case. (Para 4) 
Index Note:-— (B) Limitation Act 
(1963), Section 5 and Art. 122 — Resto- 
ration application governed bv Article 122 
— Section 5 applies. 
Brief Note-— (B) Section 5, Limita- 
tion Act applies to an application govern~ 
ed by Article 122 of the Act for restora- 
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tion of an appeal. Tf sufficient cause ts 
shown, limitation can be condoned. 

(Para 13) 

Cases Referred: Chronological Paras 

AIR 1968 Mys €29 = (1968) 1 Mvs | 
LJ 557 Basawantaraya v. Gura~ 


ppa a 2 
(1966) M. J. C. No. 55 of 1965 D/- 
14-1-1966 (Orissa) 1. 12 
AIR 1962 Cal 110, Biswanath Banerjee 
v. Amar Nath Mukheriee. 12 
ILR (1951) 1 Rai 827 Ram Niwas y. 
Suleman 
AIR 1949 Pat 112 = 29 Pat LT 483, 
Mrs. Minne Lal v. Mahadeo Lall 
AIR 1939 Pat 678 = 20 Pat LT 883 
(FB), Ramkbslawan Singh v. 
Monilal Sahu ; ` 70 
AIR 1937 Oudh 426 = 1937 Oudh WN 
743, Firm Anant Ram v. Firm Ram 
Sarup 
AIR 1932 Mad 170 = 61 Mad LJ 688 
G. Sirur v. R, Mythili 
AIR 1930 Rang 228 = ILR 8 Rang 380 l 
(FB), Abdul Ganny v. I. M. Russel 712 
B. Patnaik, for Appellants: 5S. N. 
Sinha. for Respondents. 


G. K. MISRA, C. J. :— Facts may be 
stated in brief. First Appeal No. 127 of 
1971 was filed with 4 defects. Defects T 
to 3 were removed before the Registrar on 
10-1-1972 by order No. 2.. For removal of 
defect No. 4 the Registrar sranted three 
days’ time on that dav with an order that 
failing compliance the anneal would be 
placed before the Bench for dismissal. As 
the defect was not removed the appeal was 
listed before R. IV. Misra, J. on 18-1-1972 
who passed the following order: 

‘There isno compliance of order No. 2. 
There is no appearance. Mr. Das is grant 
‘ed two days’ time to comply with order 
No, 2 subject to an application failing 
which the appeal shall stand. dismissed 
without further reference to Co 
The appellants filed the reauisites in time 
but did not file an. application for accept- 
ance of the requisites. Thus. the peremp=- 
tory order passed on 18-1-1972 was not 
complied with partially. Accordingly the 
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Deputy Registrar passed an order on 25= ` 


1-72 to the effect “the appeal stands dis- 
missed In pursuance of Courts Order 
No. 3 dated 18-1-1972.” 

On 13-7-1972 this M. J. C was filed, 
long after the expiry of thirty days. The 
Stamp Reporter did not take any objec- 

(Contd. on Col. 2) 
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tion that the M. J. C was barred by limi- 
tatior. The Deputy Registrar referred to 
a jucement of Ahmed C. J. in M. J. C 
No 55 of 1965 disposed of on 14-1-1966 
(Orissa) taking the view that the applica 
tion 5 not barred by ‘time. The learned 
Chief Justice’s view is extracted here- 
under 

t . ..0.According fo the provision 
mada in Article 122 of the Limitation Act, 
this <pplication should have been filed 
latest by the 29th of August, 1965. Mr. 
Chatterji appearing for the petitioner has 
challenged the report given by the Stamp 
Reporter. The submission made by Mr. 
Chatterji is that in a ‘case like this which 
has deen filed under Section 151 C. P. C. 
the limitation as provided in Article 122 
of the Limitation Act does not applv. In 
fact aecording to the learned counsel there 
is na limitation provided at all for a case 
like this in the Limitation Act. In ‘support 
of this contention reliance has been placed 
by the learned counsel on a Bench Deci- 
sion o€ the Patna High Court reported in 
Mrs. Minne Lal v. Mahadeo Lall. AIR 
1949 Pat 112. There the phrase ‘for want 
of prcsecution’ as used therein has been 
interpreted to mean ‘dismissed for want 
of prosecution as provided or contemplated 
fin the Code of Civil Procedure and noft 
dismissed for want of non-compliance of 
any peremptory order passed bv the | 
Cour? In my opinion the view taken in 
the Division Bench is fully supported by 
the terms as used In Article 122 of the 
Limitation Act. Accordingly it ïs held 
that an application made in the circums- 
tances stated above is not governed of 
controled by Article 122. of the Limita~ 
ton A t...sss... 


Tke matter was placed before R. N. 
Misra, J. who bv his order dated 22-8-72 
referred it to a larger Bench due to con- 
flict o7 judicial opinion. Tke case was 
placed before a Division Bench consisting 
of Acharya and R. N. Misra JJ. and they 
referred the matter to a Full Bench on 
7-9-1972. This is how the case has come 
before us. 

2. The short question for conside- 
Tation Is whether Article 122 or Art. 137 
of the Indian Limitation Act. 1963 (Act 
36 of 1963) applies to an aplication fer 
Testorazion of the appeal dismissed for 
non-compliance of the provisions of the 
High Court Rules. Articles 122 and I137 
Tun thus: 


Description Period of Time from which 
of suit Limitation period begins to rūp 
122 To restora a suit or appeal or application for review Thirty days The date of dise 
or revision dismissed for default of appearance or missal. 
for want of prosecution or for failure to pay costs of 
service of process or to furnish security for costs. 
137 Any other application for which no period of limita- Three years When the right to 


tion is provided elsewhere in this Division. 


apply accrues, 
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3. Article 122 so far as it relates 
to readmission of an appeal dismissed for 
want of prosecution corresponds to Artix 
cle 168 of the Indian Limitation Act. 1908 

(Contd. on Col. 2) 
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(Act IX of 1908). Similarly Article 137 
of the 1963 Act corresponds to Article 181' 
of the 1908 Act. 

4. Articles 168 and 181 of the 1908 
Act run thus: 


Deseription Period of - Time from which 
of application Limitation period begins to run. 
168 For the re-admission of an appeal dismissed for: want Thirty days The date of the dis- 
of prosecution. . missal, 
J81 Application for which no period of limitation is pro- Three years When the right to 
vided elsewhere in this schedule or by section 48 -apply acerues. 


. of the Code of Civil Procedure, 1808 (Y of 1908). 


` Law is well settled that a residuary 
‘Article of the Limitation Act is applica- 
ble if anv specific Article is not appli- 
cable to the facts and circumstances of a 
case. Article 137 is the residuarv Article. 
It will have no application if Article 122 
in terms would be applicable to the facts 
of this case. 

We would, therefore, examine whe~ 
ther article 122 is applicable to this case. 
The relevant portion of the Article is that 
the period of limitation to restore an ap~ 
peal dismissed ‘for want of prosecution’ 

is thirty davs.from the date of dismissal. 

One view is that the expression ‘for 
want of prosecution’ is not limited in its 
application and is not confined to an ap~ 
peal dismissed for default under specific 
provisions of Order 41, C. P. C. but is 
‘wide enough to cover any class of appeal 
dismissed for want of prosecution. The 
alternative view reflected in the judg- 
ment of Ahmed C. J. is that Article 122 
. is to be confined to dismissal of appeals 
for want of prosecution as provided in 
lata provisions of the Civil Procedure 

ode 

5. Before examining which of the 
views is correct. it would be appropriate 
to refer to the various provisions in 
O. 41 of the Civil Procedure Code under 
which an appeal is dismissed and is res- 
tored. 

6. Under Order 41. Rule 10 (1) 
C. P. C. the appellate Court mav reauire 
the appellant to furnish security for costs. 
If the security is not furnished within 
such time as the Court orders, the Court 
shall reject the anpeal under sub-rule (2). 


Under Order 41, Rule 11 (1) the ap- 
mellate Court may dismiss the appeal after 
fixing a day for hearing the appellant 
without sending notice to the respondent. 
It may under rule 11 (2) dismiss the ap- 
peal on an adjourned day of hearing if 
the appellant does not appear when the 
„appeal is called on for hearing. 


Similarly, the appeal can be dismissed 
under Order 41, Rule 17 (1) for appel- 
lant’s default. 

Order 41. Rule. 18 relates to dis- 
missal. of appeal: where the notice is not 


served in consequence of the appellant's 
failure to deposit the sum reauired to de- 
frav the cost of serving the notice. 


_. Rule 19 is the only provision in 
Order 41 for re-admission of appeal dis- 
missed for default. This rule with Orissa 
amendment runs thus: 


"19. (1) Where an appeal is dismissed 
under rule 41. sub-rule (2). or rule 17 
or rule 18, the appellant may apply to the 
Appellate Court for the re-admission of 
the appeal: and, where it is proved that 
he was prevented by any sufficient cause 
from appearing when the appeal was call- 
ed on for hearing or from depositing the 
sum so required, the Court shall re-admit 
the appeal on such terms as to costs or 
otherwise as it thinks fit. 

(2) The provisions of Section 5 of the 
Indian Limitation Act, 1908 shall apply to 
applications under sub-rule (1).” 


_ % It would thus be seen that the 
First Appeal was not dismissed for non- 
compliance with the provisions of Order 
41, Rules 11, 17 and 18. Consequently, 
the application for restoration is not one 
under Order 41. Rule 19, C. P. C. 


8. It would be appropriate at this 
stage to extract the relevant Rules of the 
High Court of Orissa Volume I under | 
which the First Appeal was dismissed. 
Those rules are 6 and 7 of Chapter VII, 
Part II, and Rule 13. second proviso, of 
Chapter III. Part I 


WO saecesewerseess In case of appeals from 
origina] decrees. the memorandum of ap- 
peal shall be accompanied by the reauisite 
process fee and the process forms. dulv 
filled in, the date of appearance and the 
date of the notice being left bla 


t7, When an appeal or application is 
not accompanied by the necessary copies 
of judgments, the Registrar mav allow 
time for production of the same. If copics 
are not produced within the time allowed. 
the appeal or application shall be laid be- 
fore the Court for orders. 

Note:— The provisions of this rule 
shall apply mutatis mutandis to an ap- 
peal from original decree where the 
memorandum of appeal is not accom- 
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panied by the requisite process fee and 
the process forms.” 

“13. In addition to the powers con= 
ferred upon him by other rules. the 
Registrar shall have the following duties 
and powers:— : 

x x x 

Provided, secondly that whenever, 
compliance of anv matter is not made or 
defect not removed within the time allow- 
ed by Registrar or within the time limit- 
ed therefor in the rules hereinafter con 
tained, the appeal or. application shall 
without being listed in that matter before 


the Lawazima Court be placed before ~ 


the Bench for dismissal of the appeal or 
application as the case may be and the 
same shall be liable to be dismissed 
unless a petition supported by an afi 
davit showing to the satisfaction of the 
Bench that there is good and sufficient 
cause for condoning the delay is filed and 
the Bench grants further time for. com- 
Pliance. This. proviso shall not apply to 
matters which the Registrar is empower- 
ed to finally dispose of without refer- 
ence to the Bench under the rules.” 


In First Anveal No. 127 of 1971 the 
memorandum of appeal had been filed in 
violation of Rule 6. It was  accordingely 
listed before the Registrar for orders 
under Rule 7. Tne order of the Registrar 
not being complied with, the matter was 
placed before the Bench under Rule 13 
second proviso. The Bench’ granted two 
days’ time with a direction to file the 
requisites along with an application. The 
application was not filed within time and 
the appeal was dismissed for partial non- 
compliance of the peremptory order. 

9. Thus, the First Appeal was dis- 
missed not under Order 41, Rule 11 (2), 
Rule 17 or Rule 18 but under specific 
rules of the Rules of the High Court of 
Orissa Volume I, 

(Conid. on Col. 2) 


Description of 
sult 


120. Under =e Code of Civil 
Procedure, 1908 (5 of 1908), 
to have the legal repre- 
sentative of a decased 
plaintiff or appellant or of 
a deceased defendant or 
respondent, made a party. 
Under the same Code for 
an order te set aside an ab~ 
atement, 


12. When the legislature did not 
use the words ‘Civil Procedure Code’ in 
Art. 122 as used in Arts. 120 and 121 and 
did not purport to confine Article 122 to 
appeals dismissed for want of prosecution 


ot ge 


121. 


1). In the High Court Rules there 
is no provision for restoration of an ap- 
peal. Consequently, the power of restora~ 
tion must be exercised uncer Section 151 
C. P. C. which lays down that nothing in 
this Code shall be .deemed to limit or 
otherwise affect the inherent power of 


the Court to make such orders as may|’ 


be necessary for the ends’ of justice or to 
preveat abuse of the process of the Court. 
In ATR 1939 Pat 678 (Ramkhelawan Singh 
v. Mcnilal Sahu) the appeal was dismissed 
for non-filing of the appellant’s list with« 
in time. The Full Bench held that the 


-application for r was maintain= 


able under Section 151. P. C. We are 
in respectful agreement l that view: 


aml 


ae The various articles in the 
Schedule attached to the Limitation Act, 
1963 are divided into three Divisions. The 
First Division from Articles 1 to 113 
relates tosuits. TheSecond Division from 
Articl2s 114 to 117 relates to appeals. 
The Third Division from Articles 118 to 
137 deals with applications. There are 
some Articles in the Third Division 
which do not at all relate to applications 
under the Civil Procedure Code. 
instance. Article 119 relates to applica 
tions under the Arbitration Act. 1940. 
Similerly, Articles 132 and 133 relate to 
applications under Articles 132, 133 and 
134 of the Constitution of India, 1950. 
Articl2 183 prescribes ‘the. limitation for 
special leave to appeal to the Supreme 


Court. None of these Articles relates to . 


applications under the Civil Procedure 
Code. -> 


On the other hand there are certain 


_ Articles which specifically refer to.appli« 


cations under the Civil Procedure Code. 
Articles 120 and 121 may be referred to 
by wey of illustration. Articles 120 and 
121 run thus: | 


Time from 





| Period of 
- limi-ation. which period 
i begins to 
run. 
Ninety The date of death of 
days the plaintiff, appel- 
: lant. defendant or 
respondent as the 
case mav be. ` 
i 1 
Sixty -~ The date of abate- 
days. ment. 


under the Civil Procedure Code. there is 


no iuszification to give the expression ‘for 
want of prosecution’ a restrictive mean- 
ing. “he plain language of the Article 
justifies the conclusion that i would have 


For. 


ALE 


Pa 
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wide application to all appeals dismissed 
for want of prosecution. An appeal dis« 
missed for non-compliance with the 
High Court Rules is nonetheless an ap- 
peal dismissed for want of prosecution. 
The application for restoration under Sec~ 
tion 151 C. P. C. is an application to res~ 
tore such an appeal and falls within the 
ambit of Article 122. We are in agree 
ment with the views expressed in AIR 
1930 Rangs 228 (FB) (Shakoor) Abdul 
Ganny v. Mrs. I. M. Russel. AIR 1932 
Mad 170, G. Sirur v. R. Mythili; ATR 1937 
Oudh 426 Firm Anant Ram Mangat Ram 
v. Firm Ram Sarup & Sukhdeo Prasad 
and ILR (1951) 1 Rai 827, Ram Niwas v. 
Suleman. 


On the aforesaid analysis, we are of 
the opinion that the contrary views ex~ 
pressed in AIR 1949 Pat 112 (Mrs, Minne 
Lal v. Mahadeo Lall): AIR 1962 Cal 110: 
(Biswanath Baneriee v. Amar Nath 
Mukherjee) and AIR 1968 Mys 329. 
(Baswantaraya v. Gurappa) do not lav 
down good law. The view expressed by 
Ahmed C. J. in MJC No. 65 of 1965 
(Orissa) is overruled. 


13. It need hardly be stated that 
Section 5 of the Limitation Act, 1963 is 
applicable toan application under Art. 122. 
If sufficient cause is shown, limitation 
can be condoned. The learned Single 
i l pone passed the following order on 10-8< 


“The M. J. C. shall be taken as pend~ 
ing notwithstanding the order for restora~ 
tion of the first appeal.” 

In view of this order we do not consider 
it necessary to give anv further direction. 

14. We appreciate the assistance 
given by Mr. B. Patnaik and Mr. S. N. 
Sinha who argued the zase amicus curiae. 

PATRA. J. 15. I agree. 


R. N. MISRA, J: 16- I agree. 


Order accordingly. . 
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Brief Note:— (A) If no notice, either 
public or special, has at all been issued 
under S. 9, Section 25 does not operate, 
because in that case no stage is ever reached 
where an applicant can be said to have 
made a claim, or to have refused to make 
a claim, or to have omitted to make a 
Claim. The court is, therefore. not res- 
tricted from awarding a higher compen- 
Sation than the amount awarded by the 
Collector under Section ‘11, while deter- 
mining compensation in a reference under 
Section 18. This would. be the position if 
proceedings subsequent to Section 9 stage 
culminating in the Collector’s award are 
not void. (Para 4) 


Index Note— (B) Land Acquisition 
Act (1894), S. 9 (3) — Non-compliance of 
— Effect. AIR 1956 Orissa 114, Overruled. 


= Brief Note:-— (B) The provisions 
of Section 9 (3) as to noti¢es are only 
directory and non-compliance or imper- 
fect compliance with it does not make 
the proceeding of the Collector invalid 
nor does it render the award ultimately 
passed under Section 11 a void one, Case 
law discussed. (Paras 8,9 and 1]). 
Cases Referred: Chronological Paras 
AIR 1969 Andh Pra 10 = (1969) 1 

Andh WR 135, Yusuf Begam v. 

State 10 
AIR 1964 SC 1300 = (1965) 6 SCR 
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v. Asstt. Commr., Dharwar 10 
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Cut 443, Prasanna Kumar Das 
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Govt. of Bombav 10 
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v. Nripendra Naravan 10 
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State - 10 
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Cal 605 (PC). Ezra v. Secy. of 

State for India g 
(1903) ILR 30 Cal 576, Gangaram 

v. Secy. of State 10 


Advocate General, for ‘Appellant: K. 
C. J. Rov and.C. R. Das. for Respondent. 


S. K. RAY, Ag. C. J.:— By an order 
dated 26-6-72 of a Division Bench of 
which the then Chief Justice was a mem~ 
ber, this appeal was directed to be heard 
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by a larger Bench to examine the correct- 
ness of the decision in AIR 195§ Orissa 
114. Accordingly this anneal has been 
heard by a Full Bench of three Judges. 


Zs This appeal is by the Collec~ 
tor of Cuttack from a decision dated 23< 
12-66 of the Subordinate Judge, Cuttack, 
in a Reference under Section 18 of the 
Land Acquisition Act, 1894. The land, 
involved in this land acauisition proceed- 
ing is 0.02 decimals of Gharabari in 
plot No. 46, .aptertaining to Khata No. 
102/11 of Mouza, Biribati. This land, along 
with other lands. was needed for im- 
provement of Cuttack-Kuiang road. and 
accordingly, the notification under S. 4 
(1) of the Land Acquisition Act was pub- 
lished on 19-4-63. Section 6 notification 
was also issued in due course. Public 
notice under Section 9 (1) of the Land 
Acquisition Act was 
and special notice under Section 9 (3) was 
issued on 4-9-63. The sole-respondent. 
who is the person interested in the land 
acquired. omitted to make any claim as 
to the amount of compensation pavable 
for his interest in the land acquired of 
to file any objection to the measurement 
carried out by the Collector. under Sec~ 
tion 8 of the Land-Acquisition Act. Upon 
completion of the inauiry conducted 
under Section 11 of the Act, the Collector 
delivered his award on 8-10-63. for a sum 
of Rs. 13,690/-. This amount is the aggre- 
gate of the compensation determined by 
the Collector on various heads. viz the 
value of the Jand. value of the house 
standing thereon, amount of solatium, 
and the amount of damage assessed under 
Clauses 3,4 and 6 of Section 23 of the 
Land Acauisition Act (hereinafter to be 
referred to as ‘the Act’). Being required by 
the claimant-respondent a reference under 
5.18 of the Act was made to the Subordi- 
nate Judge who determined the amount 
of compensation payable at Rs. 24,659/-. 
This amount was in excess of the Collec« 
tor’s award by Rs. 11,040/-. 


3. The Collector has appealed. His 
main contention is that as the claimant 
omitted to make anv claim to compensa- 
tion pursuant to the notice given under 


Section 9 of the Act, the learned Subordi- . 


nate Judge could not enhance the amount 
of compensation awarded by the Collec- 
tor. For this reliance is placed on S. 25 
of the Act. In reply, it is contended by 
the respondent that since no valid notice 
had been served under Section 9 (3) of 
the Act. the entire proceeding commenc- 
ing from Section 9 stage till the making 
of the award, is without jurisdiction. and 
the award is accordingly void. Reliance 
was placed on the decision of this Court 


in AIR 1956 Orissa. 114. 
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issued on 18-5-63, | 


AIL O 


4. Section 25 of the Act runs thus: 
"1 When the applicant has made a 
claim to compensation, pursuanf fto any 
notice given under Section 3, the amounf 
award2d to him by the Court shall not 
excee¢ the amount so claimed or be less 


. than the amount awarded by the Collector 


under Section 11. 


(2; When the applicant has refused 
to make such claim orhas cmitted. with- 
Gut sucficient reason (to be allowed bv the 
Judge) to make such claim. the amount 
awarded by the Court shall, in no case 
sts the amount awarded bv the Collec- 
or. 

(3) When the applicant has omitted 
for a sufficient reason (to ba allowed bv 
the Jadge) to make such claim, the 
amoun awarded to him by the Court 
shal] not be less than, and may exceed, 
the amount awarded by the Collector.” 
Section 9 may now be quoted: 

“9. Notice to persons interested: 

(1) The Collector shall then cause 
public aotice to be given st convenient 
places n or. near the land to be taken 
stating that the Government intends to 
take possession of the land. and that 
claims to compensation for all interests 
in such land mav be made to him. 


(2) Such notice shall state the parti- 
culars of the land so needed, and shall 
require all persons interested in the land 
to aprear personally, or by agent before 
the Col_ector at a time and place therein 
menticned (such time not being earlier 
than fifteen days after the date of publi- 
cation cf the notice), and to state the 
nature of their respective interests in the 
land an-] the amount and particulars of 
their claims to compensation for such 
interesie, and their objections fif anv). 
to the measurements made under 5S. 8. 
The Collector mav. in amv case. require 
such statement to be made in writing and 
signed Ev the party or his agent. 


(3) The Collector shall also serve 
notice to the same effect on the occunier 
(if any). of such land and on all such 
persons mown or believed to be interest- 
ed therein. or to be entitled to act for 
persons 30 interested. as reside or have 
agents authorised to receive service on 
their behalf, within the revenue-district 
in which the land is situate.” 

It is unnecessary to quote further. 


On a plain reading of tke two sec- 
tions it °s abundantly clear that a public 
notice is to be given under sub-section (1) 
of Section 9: ‘That notice shall state the 
particulars of the land needed. and shall 
require all persons interested in the land 
to appear before the Collector at the time 
and place indicated therein to state the 
amount of compensation claimed. and 
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make other objections. A special notice is 
also required to be served under sub- 
section (3) of Section 9, on the occunier 
(if anv) of the land acquired. Sub-sec- 
tion (2) of Section 9 further requires that 
the date of hearing, indicated in the 


public notice, shall not be earlier than 15. 


days after the date ofits publication- 
The special notice shall. likewise fix a 
date which shall not be less than 15 days 
after its service. and shall reauire the 
occupier to quantify his claim as to com- 
pensation, state the nature of his interest 
in the land, and objections. if any to the 
measurement. This follows from the 
expression “shall also serve notice to the 
sume effect”, If an applicant has made a 
claim to compensation. pursuant to anv 
notice given under Sec. 9, which means 
pursuant to public notice under sub-s. (1) 
of Section 9 or to the snecial notice 
under sub-section (3) of Section 9, the 
amount awarded to him by the Court in 
the reference under Section 18 of the 
Act, shall not exceed the amount ‘so 
claimed, or be less than the amount 
awarded by the Collector under S. 11. 
When the applicant has refused to make 
a claim. or has omitted. without sufficient 
reason, to make a Claim to compensation 


despite service of the notice given under | 


section 9, the Court cannot award any 
amount in excess of the amount award- 
ed by the Collector. But if the Judge is 
satisfied about the sufficiency of the rea- 
son for the applicant omitting to make a 

claim. pursuant to the notice under 5. 6, 
then he may award a sum exceeding 
the amount awarded by the Collector. 
Thus. if the applicant has refused to 
make a claim then in such a case, the 
Court acting under Section 18 of the 
Land Acquisition Act can. in no case, 
award a sum higher than the amount 
awarded by the Collector. But if there 
has been omission to make a claim and 
the applicant satisfies the Judge that he 
had sufficient reason for that omission. 
then the Court mav award a compensa- 
tion higher than that awarded bv the 
Collector, If no notice, either public or 
special. has at all been issued under Sec- 
tion 9 of the Act. Section 25 does not 
operate, because. in that case no stage 
ever reached where an applicant can be 
said to have made a claim. or to have 
refused to make a claim. orto have omitt- 
ed to make a claim, and the Court is 
therefore not restricted from awarding a 
higher compensation than the amount 
awarded by the Collector under Sec. 11 
of the Act while determining compensa- 
tion in a reference under Section 18 of 
the Act. This would be the position if 
proceedings subsequent to Section 9 stage 
culminating in the Collector’s award are 


not void. 
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5. - In the present case. notices 
under section 9 (1) and 9 (3) of the Act 
had, in fact been issued. This appears 
from re reference made by the Collector 
under Section 18 of the Act. Section 9 
(1) notice was issued on 18-5-63, and was 
duly published in a conspicuous place in 
the locality. The special notice under 
Section 9 (3) as it appears from the land 
acquisition records produced before us. 
was received by the respondent either on 
4-9-63 or on 6-9-63. There is controversy 
as to whether the date put by the res- 
pondent on the back of the notice is 4-9- 
63 or 6-9-63. It appears, to the naked 
eye, that there is some overwriting of 
the first digit indicating the date of the 
month. That notice has snecified the 
date of hearing on 20-9-63. If the date of 
receipt of the notice is 4-9-63, then the 
notice has been served more than 15 davs 
Prior to the date of hearing fixed in the 
notice. It was. therefore, incumbent upon 
the Subordinate Judge to determine the 
actual date of service of notice, and if 
he came to the conclusion that it was 4-9- 
63. then it has been served 15 davs prior 
to the date of hearing and is a valid 
notice in all respects. In such a case, he 
should have considered the question whe- 
ther the applicant refused to make a 
claim. or omitted to make such a claim 
to compensation pursuant to such notice 
and then if he was of the opinion that 
it was not a case of refusal. but a mere 
omission then he should have proceeded 
further to consider the sufficiency of the 
reason for such omission before he pass- 
ed the award in excess of the Collector’s 
award. The Subordinate Judge does not 
appear to have been cognizant of this 


. Statutory obligation under Section 25 of 


the Act, in certain contingencies. and his 
total lack of iurisdiction to determine the 
compensation at an amount higher than 
that awarded by the Collector in certain 
other contingencies envisaged in S. 25 of 
the Act. 

6. The moot point, which arises 
in the context of the aforesaid facts, is 
whether the requirement of Section 9 
of the Act is so obligatory in character 
that the award. passed bv the Collector 
without issuing valid general and special 
notices thereunder, is void, and the pro- 
ceedings taken to make such award, are 
invalid. Incidentally a  subsidiarv issue 
arises, namely. whether defective notices 
issued under Section 9 of the Act, defee- 
tive because they do not provide 15 clear 
days between the date of service and the 
date of hearing indicated therein. are 
invalid and as such it is to be regarded 
as if no notices have been issued at all. 


In deciding whether Section 9 of the 
Act is mandatorv or not, regard must be 
had to the context, subiect matter and the 
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object of the Land Acauisition Act. Lord 
Cambell has said in-the case of Liverpool 
Borough Bank vw. Turner, (1861) 30 LJ 
Ch 379 (Pp. 380-381):— 
“No universal rule can belaid down as to 
whether mandatory enactments shall be 
considered directory only or obligatorv 
With an implied nullification for disobe- 
dience. It is the duty of Courts of justice 
to trv to get at the real intention of the 
legislature by carefully attending to the 
whole scope of the statute to be consi« 
dered”. 

There is a passage in the text 
book “Statutory Construction” by Craw- 
ford at page 516 which runs as follows:— 


“The question as to whether a statute . 


is mandatory or directory depends upon 
the intent of the legislature and not upon 
the languave in which the intent is cloth- 
ed. The meaning and intention of the legis- 
lature must govern, and these are to be 
ascertained not only from the phraseology 
of the provision. but also by considering 
its nature, its desion and the conse- 
quences which would follow from con= 
struing it the one way or the other.” 
This passage has received approval from 
the Supreme Court in manv cases. In 
ascertaining the real intention of the 
legislature the Court has to consider 
amongst other things. 

the nature and design of the statute 
‘and the consequences which would follow 
from construing it the one wav or the 
other. the ‘impact of other provisions 
whereby the necessity of complying with 
the provisions. in question is avoided. the 
circumstance, namely. that the statute 
provides for a contingency of the non- 
compliance with the provisions. the fact 


that the non-compliance with the provi- . 


sions is or is not visited with bv some 
penalty, the serious or trivial conse- 
quences, that flow therefrom. and, above 
all whether the object of the legislation 
will be defeated or furthered.” (Vide 
State of U. P. v. Baburam AIR 1961 SC 
751 at p. 765). 

One line of approach in this connec- 
tion is that if by holding a statutory pro- 
vision mandatory, serious general incon- 
venience will be created to innocent per- 
sons without very much furthering the 
object of the enactment. the said statutorv 
provision will be considered as directory. 


In this legal perspective, I will now 
proceed to consider the scope. nature, 
design of the Land Acquisition Act and 
the consequences which would follow 
from construing Section 9 of the Act as 
mandatory or as directory. 

7. The Land Acquisition Act is a 
piece of lerislation for compulsory acaui~ 
sition of all rights in land if required for 


public purvoses or for a company. S. 4 of 


the Act provides for publication, of preli- 
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minary notification whereupon it becomes 
lawi for any officer of the Government 
and for his servants and workmen to 
enter upon the land, proposed to be ac- 
quirec, to carry out survey to take levels, 
digor boreinto the subsoil and to do all 
other acts, necessary to ascertain whe- 
ther the land is adapted for such pur- 
poses. In order to effectuate these pur- 
poses, the Officer and his workmen are 
entit) ed to cut down and clear away any 
stancing crop, fence or jungle on the land. 
Section 5 casts an obligation upon the 
Officer, entitled to enter upon the land 
to pay or tender payment for all neces- 
sary Camage that is to be done for the 
purposes of effecting the purposes under 
Section 4. Notification under Section 4 
is a notice to the owner and to. all: per- 
sons having interest in the land that it is 
needeé for public purposes or for a com- 
pany. If any of those interest-holders 
kaveany objection to such acauisition for 
the aforesaid purposes, he is given an 
opportinity under Section 5-A of the Act 
to agitate against such proposed acauisi- 
tion. After such objection is disposed of, 
notification under Section 6 is- issued 
declaring finally that the land is requir- 
ed for public puronses or for a companv. 
This notification will disclose the location 
of the land the purpose for which it is 
needed, its approximate area and the 
place where a plan of the land is to be 
inspect2d. Such a notification under Sec- 
tion 6 becomes conclusive evidence that 
the land is needed for public purposes or 
for a Company. It vives jurisdiction to the 
authorities under the Act to take further 
steps for finalisation of the acquisition 
of the land in the manner. laid down 
thereefier, Sub-section (3) of Section 6 
of the Act says that— 


“Alter making such declaration. the 
appropriate Government mav acauire | the 
and in manner hereinafter appearing”. 


This indicates that the provisions of Ss. 7 
to 10 ecntain the procedure, regarding the 
manner of acauisition. The Government 
directs the Collector under Section 7 to 
take order for acquisition of the land. 
That gives authoritative jurisdiction to 
the Ccl-ector to act and do all such things 
as are enjoined upon him under the sub- 
sequent provisions of the Act in order 
that he may pass ultimately an award 
possession of the acauired 
lands. The first act of the Collector after 
being authorised under Section 7, is to 
mark out the land. measure it and if no 
plan has been made thereof. to prepare 
one. After that is done. he will proceed 
to make an award and while doing so, 
he is errioined to issue notices under Sec- 
tion 9. Section 9 of the Act contemplates 
two kinds of notices. one a general notice 
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under sub-section (1) the form and con- 
tents of which are set out under sub- 
section (2). Sub-section (3) thereof envi« 
sages a special notice to all occupiers of 
the land end to all persons, known or 
believed to be interested therein. Sec. 10 
of the Act empowers the. Collector to 
require from and enforce it upon the per~ 
sons servel with special notice to dis- 
close the name of every other person 
possessing any interest in the land, and 
other informations enumerated therein. 
Then after making ‘an enauiry as to the 
objections, if any, which any person 
advances pursuant to a notice issued 
under Section 9 of the Act either with 
regard to the measurement of the land 
or to the value of the land, he may pro~ 
ceed to make an award, setting forth the 
true area of the land, the compensation. 
which in his opinion should be allowed 
for theland andthe apportionment of the 
said compensation among all persons. 
known or believed to be interested in 
the land of whom, or of whose claims, 
he has information whether or not they 
have respectively appeared before him. 
Section 16 of the Act then provides that 
when the Collector has made an award 
under Section 11. he may take possession 
of the land which shall thereupon vest 
absolutely in the Government free from 
all encumbrances. If any person js dis« 
Satisfied with anv part of the award, 
relating to the measurement, the aquan~« 
tum of ccmpensation and apportionment 
thereof, he mav.reauire the Collector to 
make a reference to the Court within a 
time prescribed therein for judicial deter- 
mination of those matters under S. 18 of 
the Act. Section 25 of the Act provides 
that when the claimant has made a claim 
fo compensation. pursuant to anv notice, 
given under Section 9, the amount, 
awarded to him by the Court. shall nof 
exceed the amount so claimed or be less 
than the amount, awarded bv the Collec- 
for under Section 11 of the Act. If the 
claimant has refused to make such claim 
or has omitted without sufficient reason 
fo make such claim, the amount, award- 
ed by the Court, shall in no case exceed 
the amount. awarded by the Collector. If 
the claimant satisfies the Judge as to the 
sufficiency of his reaSon for omitting to 
make a claim before the Collector the 
Court is free to award an amount of com- 
pensation in excess of the amount, 
awarded by the Collector in course of 
his judicial determination in the refer- 
ence, made to him under Section 18 of 
the Act. 


8. It is clear that Sections 4. 6 
and 7 prescribe the mandatory conditions 
which are pre-requisite to the conferment 
of jurisdiction on the Collector to proceed 
further in the matter of acauisition of the 
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land, for making an award and taking 


possession, unon which the land vests 
Government. Before 
Section 9 stage is reached the owner and 
all persons. interested in the land, have 


become aware of the intention of the 


Government to acquire land either for 
any publie purpose or for a company and 
it has been decided conclusively. after 
hearing objections from them, that such 
land is needed for such purposes. The 
Collector vested with the iurisdiction to 
take order for acquisition of the land 
under Section 7 of the Act. before he 
makes an award under Section 11 has 
to follow the procedure, laid down under 
Sections 9 and 10 of the Act. The pur- 
pose of issuing notices under S 9 is to hear 
the objection. if any as to the measure- 
ment, marking out and plan of the land 
under acquisition and to consider the 
amount of compensation claimed by per- 
sons having interest in Jand. The only 
consequence of non-compliance with Sec- 
tion 9 of the Act appears to be that the 
findings of the Collector with regard to all 
relevant matters like measurement, 
amount of compensation, and the person 
or persons entitled to the same or to share 
the same are not binding on persons in- 
terested in the land acauired, and the 
Court. acting under Section 18 of the Act 
is free from the restrictions imposed under 
Section 25 of the Act. He is free to as- 
sess the compensation, irrespective of the 
amount fixed in the award, if he is satis- 
fied that no notice under Section 9 (3) of 
the Act has been served. Non-service of 
notice under Section 9 (3) would pre- 
sumably constitute a sufficient reason 
for the claimant for having’ omitted to 
make any claim before the Collector. Thus 
non-service of notice under Section 9 (3) 
does not inflict anv irreparable iniurv on 
the claimant or persons, interested in the 
land. The scheme of the Act clearly in- 
dicates that the proceeding before the © 
Collector. prior to making an award. is 
not intended to be a long drawn out iudi- 
cial proceeding. The obiect of the Act 
being to serve public purposes or the pur- 
poses of a company which is eaually a 
public purpose, the duty cast on the Col- 
lector is a public duty and to hold acts 
done by Collector null and void because 
they have been done by omitting some 
procedural statutory reauirements or bv 
improperly complving with the same 
would work serious general inconveni- 
ence while to hold otherwise would pro- 
mote the object of the legislature with- 
out permanently impairing private inte- 
rests of a few. Considering these aspects, 
it appears to me that the provisions of Sec- 
tion 9 (3) as to notices are only directorv. 
and non-compliance or imperfect com- 


pliance with it does not make subseauent 
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proceedings invalid or the award void. 
The Privy Council has said in the case of 
Montreal Street Rly. v. Normandin AIR 
1917 PC 142 at page 144: 


"When the provisions of a statute re- 


late to the performance of a public duty. 


and the case is such that to hold null and 
void acts in neglect of this duty would 
work serious general inconvenience. oF 
injustice to persons who have no control 
over those who are entrusted with the 
duty, and at the same time would not pro- 
mote the main obiect of the legislature, 
it has been the prectice to hold such pro- 
visions to be directory only” 

These observations fully apply to the pre- 
sent case. 


9. Dealing with the inquiry launch- 
ed by the Collector as to the value of the 
land needed for public purpose resulting 
‘in an award (Ss. 8 to.16 of the Act). the 
Privy Council has declared that those 
proceedings are administrative and not 
judicial. I quote passage in this connec- 
tion from the judgment of the Privy 
Council in the case of Ezra v. Secretary 
- of a for India, (1905) 32 Ind Apn. 
93 pi 


“It is not suggested that there was in 
the proceedings anything corrupt or frau- 
dulent, and the obiection is based and de- 
pends upon the theory that the inauirv by 
the Collector was a judicial proceeding. 
and that the rules of judicial proceedings 
apply. The argument of the appellant 
starts from the word ‘award’ (which is 
used to describe the conclusion of the 
Collector), and has nothing else to sup- 
port it. When the sections relating to this 
matter are read together it will be found 
that the proceedings resulting in this 
‘award’ are administrative and not ijudi- 
cial: that the ‘award’ in which the inquiry 
results is merely a decision (binding only 
on the Collector) as to what sum shall be 
tendered to the owner of the lands: and 
that, if a judicial ascertainment of value 
is desired bv the owner, 
it by requiring the matter to be referred 
by the Collector to the Court.: The sec- 
tions directly relevant (besides the 9th 
already set out), are the 11th, 12th, 13th 
14th, 15th and 18th.” 


This indicates that the irregularity or in- 
sufficiency of notice under Section 9 (3) 
of the Act in that the notice does not give 
the owner the prescribed time or fixes a 
‘shorter time in contravention of the seca 
tion, does not make the Collector’s pro- 
ceeding for ascertainment of the compen- 
sation payable and the award ultimately 
passed thereon void acts. Whether the 
passing of the award in contravention of 
S. 9 (3) of the Act is a nullitv or a mere 
irregularity the test to be applied. as said 
by the Supreme Court is to see whether 


he can obtain 
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the party can waive the obiection as to the 
defectiv> character of the notice. I will 
quote he passage from the decision 
of the Supreme Court in the case of 
Dhirendra Nath Gorai v. Sudhir Chandra 
Ghosh, AIR 1964 SC 1300:— 


M E .. the safest rule to determine. 
what is an irregularity and what is a 
nullity is to see whether the party can 
waive the objection: if he can waive it. 
it amounts to an irregularity. if-he can- 
not, it is a nullity. A waiver is an În- 
tentiona. relinquishment of a xnown right 
but obviously an objection to jurisdiction 


cannot ke waived for consent cannot give 
-a Court jurisdiction where there is none, 


Where such jurisdiction is nct wanting, 
a directory provision can be waived. But 
a mancatory provision can only be 
waived if it is not conceived in the public 
interest but in the interest of the party 
that waives it.” 


. Having regard to the scheme of the Act 


it is clear that section 9 (3) thereof is not 
conceived in the public interest. but in the 
interest of the owner and occupier of the 
land under acquisition. The persons, 
therefo-c, who are reauired to be noticed 
under Section 9 (3) of the Act can there- 
fore waive it.- That is so even though 
Section & (3) of the Act is assumed to be 
a mandatory provision of law. 


10. There are a number of judicial 
decisions fo be noticed, herain below, 
which tend to take the view that Section 9 
(3) of th= Act is not obligatory with an 
implied nullification for its disobdience.° 


_ITn tke case of Sukdey Saran Dev v. 
Nripencra Narayan Chandra (1942) 76 Cal 
LJ 430 rotice under Section 9 (3) of the 
Act was aot issued and served on the 
owner of the land acauired. Dealing with 
the effec: of such failure it was said: 


“Considering the scheme of the Act, 
that the main question that can be agitat- 
ed bv a Derson to whom notice might be 
given was merely the amount of com- 
pensation. and that any such person still 
has reserved to him under Section 31. a 
Tight to claim from, the person actually 
receiving compensation any amount to 
which. te mav consider himself entitled: 
considerirg further the difficulties likely 
to arise if every failure to comply with the 
details cf the proceedings of acauisition is 
to render them null and void we can see 
No reason to think that the failure to give 
this notice must be given such Importance 
that the provisions must be held to be of 
a highly mandatory character such as that 
the failure to follow it will render the 
whole, proceedings null and void and in= 
operative.’ i 


In the case of Gangaram Marwari v. 
Secretary of State. (1903) ILR 30 Cal 576 
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the Calcutta High Court. while interpre- 
ting the provisions of the Land Acauisi- 
tion Act (X of 1870). held that the land ac- 
quired under the said Act vests absolutely 
in the Government free. from all encum-~ 
brances after a bona fide award or refe- 
rence by the Collector has been made and 
possession taken, even when no special 
notice as required under Section 9 of the 
Act has been served on the person known 
or believed to be interested therein. 


The Bombay High Court in the case 
of Laxmanrao Kristrao v. Provincial 
Government of Bombay, AIR 1950 Bom- 
bay 334. laid down that.a wilful. fraudu- 
lent or perverse omission to serve notice 
under Séction 9 (3) of the Act, makes the 
actions of the Collector colourable and 
mala fide, and would entitle the owner of 
the land or any person. having interest in 
it, to challenge the Collector’s award. In 
that case public notice under Section 9 (1) 
of the Act was published. but no notice 
under Section 9 (8) had been issued. 


Dealing with the scheme of the Act 
their Lordships said:— 


“It is only colourable and mala fide 
proceedings which prevent the land under 
acquisition vesting in Government. But 
where the proceedings are bona fide and 
not colourable, Section 16 must have its 
full effect. and it is onlv when the action 
of the Collector is perverse or he wilfully 
refuses to give notice as reauired bv sec- 
tion 9 (3) that it could be said that the 
acquisition proceedings are vitiated and 
the property does not vest in Government 
under Section 16.” 


In the case of Shivdevy Singh v. 
The State of Bihar. AIR 1963 Pat 
201, it was held that failure to serve notice 
under Sec. 9 (3) of the Act did not make 
the award of the Collector. or taking of 
possession of the property bv the Collec- 
tor illegal or void: in other words their 
Lordships said that even though no notice 
_ Was served under Section 9 (3) of the Act, 
the proceeding for acauisition of land ter- 
minating in the award of the Collector 
under Section 11 cannot be held to be ille- 
gal or ultra vires. 


To the similar effect is the decision of 
the Andhra Pradesh High Court in the 
case of Yusuf Begum v. The State of 
Andhra Pradesh, AIR 1969 Andhra Pra- 
desh 10. There. it was held that an award 
passed by the Collector cannot be 

quashed, only because an interested per- 
son was not served with notice under Sec- 
tion 9 (3) of the Act and that he came to 
know about the same after passing of the 
award. In such a case. though such a per- 
son was not a party to the land acquisition 
proceedings, he is entitled to seek a refe- 
rence to the Civil Court on an application 
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made by him to the Collector under Sec- 
tion 18 of the Act. 


Same is the decision of the Mysore 
High Court in the case of Hunuikeri Bros 
v. Asst. Commr. Dharwar Dn. AIR 1962 
Mys 169. Their Lordships held:— 


“The object in enacting sub-section (3) 
of Section 9 of the Land Acquisition Act 
is to afford persons occupving the land 
or interested in it to make a claim for 
compensation so that the Collector might 
decide the compensation payable to them. 
and order its payment. Uf in the making 
of that claim or in its establishment, the 
omission to serve a notice under sub-sec- 
tion (3) of Section 9 has brought about a 
hindrance, it is clear that the person who 
was So prevented from making a claim or 
from establishing it has a right to chal- 
lenge the award by the adoption of suit- 
able steps for that purpose. It is. how- 
ever, clear that-there is no inflexible rule 
that an omission to serve a notice under 
Section 9 (3), always, and in all circums- 
tances, vitiates an award. Sub-section (3) 
of Section 9.enijoins the service of 
notice only on those who are known or 
believed to have. an interest in the pro- 
perty which is proposed to be acauired, 
and so long as it is not established that 
the petitioner was known or believed to 
have any interest in the acquired pro- 
perty, it cannot be said that the Collector 
Was under a statutory duty to serve a 
notice on him. At any rate, the omission 
to do so cannot be made the ground for 
an attack that the award to any extent is 
a void award.” 


In the case of Tara Prasad Chaliaha 
v. Secy. of State. AIR 1930 Cal 471 it was 
held that where the provisions of Sec. 9 
of the Act have not been strictly followed. 
as regards service of notice. it would be | 
absolutely wrong to prevent the claimant 
from asking for proper compensation even 
in excess of the amount under the Col- 
lectors award in a reference under Sec- 
tion 18 of the Act. In such a case, it is 
not possible to apply the stringent provi- 
sions of Section 25 of the Act in prevent- 
ing the claimant from g a com- 
pensation higher than that awarded bv the 
Collector. 


In the case of Land Acauisition Col- 
lector v- Parvati Devi. AIR 1964 Him. 
Pra. 32 though it was held that Section 9 - 
of the Act is mandatory. and must be 
strictly complied with. vet in course of the 
fiudgment their Lordships held that irre- 
gular compliance with the provisions of 
this section does not attract the penal 
provisions of Section 25 of the Actf. 

They nowhere say that invalidity of the 
notice under Section 9, due fo fixing a 
shorter period than that provided for in 
the section, or due to defect in compliance 
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with some other reawirements of the sec- 
tion affects the validity of the land ac- 
quisition proceedings from that stage and 
makes the Collectors award a void one. 


11. Thus, haying regard to the 
scheme, nature, and design of the Act, and 
the consequences which would follow in 
construing them in one wav or the other, 
and having regard to the fact that non- 
compliance with Section 9 (3) does nof 
visit the claimant or any person interested 
in the land with any penalty as is envisag~ 
ed under Section 25 of the Act or that it 
leaves such person remedyless having re- 
gard to his rights because he can claim a 
judicia] determination of bis rights under 
Section 18 of the Act and having regard 
to the object of the Act, viz. to further 
the public interest which will suffer seri- 
ous inconveniences if Section 9 (3) is con 
strued in a manner as to imply- nullifica- 
tion forits disobedience. Iam of the opin- 
ion that non-compliance of the reauire~ 
ments of Section 9 (3) of the Act does nof 
make the proceedings of the Collector in- 
valid. nor does it render the award, ul- 
timately passed under Section 1 a void 
one. This view is in accord with the judi- 
cial decisions considered above. In mv 
opinion therefore the decision of this Cour$ 
in ILR (1956) Cut 443 = (AIR 1956 Orissa 
114) in so far as it lays down 
that Section 9 (3) of the Act is mandatory 
and its non-compliance results in invali- 
dating all the subsequent proceedings of 
the Collector and in making the award 
passed by him legitimately void. has nof 
been PER T decided. 

12. In the present case. as already 
shown the Subordinate Judge has nof 
determined the crucial question arising. 
viz.. whether the notice issued under Sec- 
tion 9 (3) of the Act was a valid notice by 
‘providing 15 clear days for appearing be- 
fore the Collector for making his claim, 
or to put forth his objection and if no such 
valid notice had been issued whether that 
amounted to sufficient reason in his opin- 
= ion, which explained the claimant’s omis- 
Sion to make his claim before the Collec~ 
tor. so aS to iustify awarding a sum in ex- 
cess of the amount awarded by the Col- 
lector. The Subordinate Judge has: a 
statutory duty to perform under Section 
25 of the Act.. This therefore, is a pro- 
per case which is to be remitted back to 
him. to decide the reference afresh in ac- 
cordance with law and in accordance with 
the directions given herein below: 

(1) He shall give .opportunitv to the 
State to give evidence as to the validity and 
regularity of the notice issued under Sec- 
tion 9 of the Act. and to give opportunity 
to the claimant for rebutting the evidence 
on that point. 

(2) He shall decide. if he reaches a 
conclusion that notices under Section 9 of 
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the Act have either nof been issued at all 
or have been irregularly issued whether 
that is a sufficient reason to be allowed 
by him zo that he may get the jurisdiction 
to award an amount ïn excess of the 


amount awarded bv the Collector under 


Section 11 ‘of the Act. 

(3) After determining the aforesaid 
fwo points. he shall proceed to determine 
the other points of reference; on the basis 
of evidence already on record, together 
with the evidence that may be adduced bv 
reason >f the aforesaid directions. . 

13. In the result. the anneal is 
allowed, the decision of the Subordinate 
Judge is set aside. and the case is re« 
mitted back to him for a fresh .disposal in 
accordance with the directions wiven 
above, . 
Costs will abide the result. 

PATRA, J.:— 14. I agree. 
ACHARYA, J.:— 15. I agree. 


Adpeal allowed and case remanded. 
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JUDGMENT:— This second appeal is 
by the defendants 1 to 3 from the revers- 


ing decision of the lower appellate Court 


and arises out of a suit filed by the plain- 
tiff for declaration of title and for recov~ 
ery of possession of the suit land which 
comprised .of 3 decimals out of 16 deci- 
mals comprised in Sabaka plot No. 10 ap- 
pertaining to Sabaka Khata No. 51 which 
respectively correspond to Hal Plot No. 8 
in Hal. Khata No. 7 of Mouza Jatinatna. 


2, The case of the plaintiff is that 
the suit land originally belonged to one 
Duti Padhan. His widow for herself and 
as guardian of a minor son together with 
a major son sold the suit land to one 
Chaitan Roy under a sale deed dated 16- 
7-1940 (Ex. 9). The latter’s son sold the 
same along with other disputed land to 
One Dhani Jena on 15-7-1957 (Ex. 6). This 
Dhani Jena sold the same to the plain- 
tiff on 24-1-1961 (Ex. 5). Subsequent to 
this purchase a Proceeding under Sec- 
tion 145 Criminal P. C. commenced with 
regard to the suit land between the plain- 
tiff and defendants which terminated in 
favour of the defendants. that is to sav 
the suit land was declared to be in pos- 
session of the defendants on the date of 
the preliminary order. Prior to the fina- 


lisation of the proceeding under Sec. 145. 


Criminal P. C., the present suit has been 
instituted for the aforesaid relief on 14-8~ 
1965. 

3. The defendants-anpellants are 
respectively the widow. son and daughter 
of the deceased son of the original owner 
Duti Padhan. The suit land is a part and 
parcel of the homestead of the defendants. 
Their main defence is, as appears from 
paragraphs 3 to 8, 10 and 11 of their 
written statement. that they have been in 
possession of the suit land asa part of 
their homestead exclusively and in their 
own right ever since the sale transactions 
commencing from 1940 onwards. Though 
they have not used the expression ‘adverse 
possession’ in their written statement if 
is obviously indicated that notwithstand- 
ing transfer of title successively to Chai- 
tan, Dhani and the plaintiff their absolute 


and exclusive possession had remained’ 


uninterrupted. 


Å. The trial court dismissed the 
suit on a finding that the suit land has 
always been possessed by defendants as 
a part of their homestead, and neither the 
plaintiff nor his predecessors-in-interest 
were ever in possession of the same at anv 
time, since the first of the aforesaid series 
of sale transaction took place in 1940 till 
the date of the suit. and Chaitan Roy hay- 
ing failed to sue for possession within 12 
years of his purchase lost title and sub- 
sequent purchasers including the plain- 
tiff, therefore acauired no title. 
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5. The lower appellate Court, 
however, decreed the suit even though he 
concurred in the finding of the trial Court 
as to the absence of actual physical pos~ 
session of the original purchaser or hi 
successors-in~interest including the plain- 
tiff.. He seems to have entertained the 
opinion that since the defendants did not 
expressly set up a plea of acauisition of 
title by adverse possession and since there 
were a series of the sale deeds beginning 
from 1940 till 1961. which were acted 
upon the plaintiffs title cannot be held 
to have been extinguished. 


= 6. Basing on the concurrent find- 
ing of the courts below that neither Chal- 
tan Roy nor the subsequent purchasers 
including the plaintiff were in actual pos- 
session of the suit land it is contended 
that the first purchaser Chaitan Rov hav- 
ing omitted to sue to recover possession of 
the suit land for more than 12 vears on 
the footing of his title acauired in 1940. 
lost his title to the suit land. So he could 
not corivey. any title to his vendee in the 
year 1957, and, accordingly. no title could 
be transmitted to the plaintiff in the vear 
1961. The title if any. which had been 
acquired under the sale of 1940 (Ex. 9) 
is extinguished by the operation of Sec- 
tion 28 of the Limitation Act. 
1908. Secondly it is . contended that 
on a Teasonable construction of para- 
graphs 3 to 8.10 and 11 of the written 
Statement it must be held that the defen- 
dants had essentially advanced a plea of. 
acquisition of title by adverse possession. 


Te Section 28 of the Limitation Act 
provides that at the determination of the 
period limited to any person for institu- 
ting a suit for possession of any property. 
his right to such propertv shall be extin- 
guished. The Supreme Court has held in 
the case of Dindaval v Raiaram. AIR 
1970 SC 1019. that the principle underly- 
ing section 28 of the Limitation Act. 1908 
(same as Section 27 of the Limitation Act 
1963) is of general application and is not 
confined to suits and applications for 
which a period of limitation is prescribed 
under the Limitation Act- 


In the instant case the first sale in 
favour of Chaitan Rov was in respect of 
a portion of the joint family dwelling 
house and the said transferee being a 
stranger to the family was not under Sec- 
tion 44 of the Transfer of Property Act, 
entitled to joint possession of the same of 
other common or part eniovment of the 
house and his remedy was only to file a 
suit for partition to carve out his interest. 
Such a suit for partition is essentially one 
for possession of immovable property or 
an interest therein and the period of limi- 
tation for it is 12 vears from the date of 
his sale i.e. 16-7-1940 whetherit be under 
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Article 127 or under Article 144 AIR 1973 ORISSA 182 (V 60 C 63) 

of old Limitation Act’ and would S. K. RAY, J. 

be less under the residuary Arti- Dhoba Naik and others Plaintiff- 


cle 120. Iti is unnecessarv to decide which 
of the three is the more appropriate Arti- 
cle because the period of limitation for 
such suit would be 12 years in the-maxi- 
mum and the said period would run from 
the date of Chaitan’s purchase i. e. 16-7- 
1940. Since Chaitan Roy was neither deli- 
vered possession nor did he sue for pos- 
session by filinga partition suit within 12 
years of his purchase. at the determina- 
tion of such period i. e. bv the end of 16- 
7-1952. his title became extinguished 
under Section 28 of the Limitation Act 
1908. So Dhani acquired no title to the 
Suit property in 1957 which he could con- 
vey to the. plaintiff in 1961. The first 
contention is thus well founded and 
the suit on this ground must -fail. 


8. Coming to the second conten- 
tion. I agree with the submission of Mr. 
Pal that though the defendants did not 

Juse the expression ‘adverse possession’, 
they have made it clear In paragraphs 3 
to 8, 10 and 11 that they were possessing 
this land since 1940. in their own exclu- 
sive and independent right openly to the 
knowledge of Chaitan Dhani and the 
plaintiff. This is clearly a plea of acaui- 
sition of title by adverse possession. The 
onus is undoubtedly on the defendants to 
establish this plea. The oral 
led on behalf of the defendants coupled 
with the commissioner’s report shows that 
the disputed land was in exclusive posses- 
sion of the defendants all along since 1940. 
the date of the transfer in favour of Chaitan 
Roy. This-evidence has been accepted bv 
the courts below and defendant’s posses- 
sion was open end patently to the know- 
ledge of Chaitan. In the circumstances, 
the defendants mtist be held to have dis- 
charged their onus and thus to have es- 
tablished their plea of acauisition of title 
by adverse possession. 


9. For the aforesaid reasons. I am 
of opinion that, the decision of the first 
appellate court was wrong and that of the 
trial court was correct. 


10. In the result. therefore I sef 
aside the Judgment and decree of the 
lower appellate court and restore that of 
the trial Court. that is to sav, that the 
plaintiff’s suit is dismissed but in the cir- 


cumstances of the case. each party should . 


bear his own costs throughout. 
Appeal allowed. 





testimonv - 


Petitioners v. Sabi Def, Defendant Oppo- 
site Party. 

Civil Revn. No. 100 of 1972. D/- 20- 
12-1972 from order of B. M. Patnaik. Addl. 
Munsif. Puri D/- 29-1-1972. 


Index Note:— (A) Civil P. C. (1908), 
Sec. 115 — “Case decided” — Proceed- 
ing to set aside an ex parte decree uncer 
Order 9 Rule 13 amounts to case decided 
—- Revision is competent. 


Srief Note:-— (A) In a proceeding to 

set eside the ex parte decree under O. 9 
Rule 13 a different category of rights and 
obligations are put in issue _and adjudicat- 
ed upon, other than the issues in con- 
troversy In the suit. The auestion of 
jurisdiction of the Court is also involved. 
Hence such a proceeding is a “case decid- - 
ed” within the meaning of the section. 
AIR 1964 SC 497 and ATR 1970 SC -406 
Relied on. AIR 1931 All 294 (FB), Follow- 
ed. (Para 4) 
Index Note:-— (8) Limitation Act 
(190&), Section 5 — Some delay not ex- 
plained — Delay could be inferred from 
facts proved — Reasons for delay need 
not be necessarily stated. (Para 5) 


Cases Referred: Chronological Paras 


AIR 1970 SC 406 = (1970) 1 SCR 
435, Baldevdas v. Filmistan Distribu- 


tors 
AIR 1964 SC 497 = 1964 SCD 435, 
S. Khanna v. F. J Dilton 


_ AIR 193% All 294 = 1981 All LJ 377 


(FB). Radha Mohan v. Abbas Ali 4 


5. N. Kar. for Petitioners: D. S. Nanda, 
for Opposite Parties. 


_ ORDER:— The petitioners filed a 
suit {O. S. No. 122 of 1969) against the op- 
posite party defendant for declaration 
of title, confirmation of possession and 
permanent injunction. The opposite party 
having been served with a notice of the 
suit appeared and filed her written state- 
ment. By order dated 10-3-1971. the op- 


‘posite party wasset ex parte. The suit was 


adjourned for a number of times for ex 
parte hearing and ultimately it was 
taken up for ex parte hearing on 19-4-71. 
The judgment was ultimately delivered 
on 30-4-1971 after two adiournments by 
which the suit was decreed ex parte. On 
9-8-1971, the defendant opposite party 
filed an application under Order 9 R. 13 
C. P. C. to set aside the ex parte decree 
with a petition under Section 5 of the 
Limitation Act for condonation of delay 
in presenting this application for setting 
aside the ex parte decree. Thereupon Misc. 
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case No. 32 of 1971 was registered. Notice 
of. this application for setting aside the ex 
parte decree was served on the plaintiff 
petitioners, who contested the Misc. Case. 
By order dated 29-1-1972 the Additional 
Munsif, Puri allowed this Misc. Case, set 
aside the ex parte decree by awarding cost 
of Rs. 23/- to the plaintiffs. The cost was 
deposited by the defendant within the time 
allowed bv the Munsif. 

2. The only question urged in this 
revision is that the application under O. 9 
Rule 13. C. P. C. is barred bv limitation 
inasmuch as the delay between 5-8-1971 
to 8-8-1971 (both days inclusive) has not 
been explained day bv day. and that the 
opposite party has failed to show sufficient 
cause for setting aside the ex 
decree by failing to explain her absence 
on 19-4-71, the date of ex parte hearing. 

3. The learned counsel for the de- 
fendant opposite party raised a prelimi- 
nary obiection that the disposal of the 
application under order 9. rule 13 C. P. C. 
by setting aside the ex parte decree is not 
a ‘case’ decided within the meaning of 
S. 115,C. P. C. and as such the present re- 
vision application is mot maintainable. 


A. I will deal with the preliminary 
objection in the first instance. because if 
this succeeds the contentions of the peti- 
tioners need not be gone into. 

Dealing with the expression ‘case’ in 
Section 115, Civil P. C. the Judicial 
Committee of the Privy Council expressed 
its opinion thus: 

“No definition is to be found. in the 
Code of the word ‘case’. It cannot in their 
Lordships’ view be confined to a litiga- 
tion in which there is a plaintiff who seeks 
to take a particular relief in damages or 
otherwise against the defendant who is 
before the Court.” 


- The Supreme Court in the case of 5. S. 
Khanna v. F. J. Dillon, AIR 1964 SC 
497 dealing with the expression ‘case’ de- 
cided in Section 115, Civil P. C. opined as 
follows: 

The expression ‘case’ is a word of 
comprehensive import: it includes civil 
proceedings ‘other than suits, and is not 
restricted by anything contained in the 
section to the entirety of the proceeding 
in a Civil Court. To interpret the ex- 
pression ‘case’ as an entire proceeding 
only and not a part of a proceeding would 
be to impose a restriction upon the exer- 
cise of powers of. superintendence to which 
the jurisdiction to issue writs and the 
supervisory jurisdiction are not subiect, 
and mav result in certain cases in denv- 
ing relief to an aggrieved litigant where 
it is most needed, and mav result in the 
perpetration of gross injustice.” 

In the case of Baldevdas Shivlal v. 
Filmistan Distributors (India) Pvt. Ltd. 


Dhoba Naik v. Sabi Dei (S. K. Ray J.) 


parte 
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AIR 1970 SC 406, the Supreme Court has 
again observed:— 

o. “The expression ‘case’ is not limited 
in its import to the entirety of the matter 
in dispute in an action. The expression 
‘case’ is a word of comprehensive import: 
it includes a civil proceeding and is not 
restricted by anvthing contained in sec- 
tion 115 of the Code the entiretv of the 
proceeding in a Civil Court. To ínter- 
pret the expression ‘case’ as an entire pro- 
ceeding only and not a part of the pro- 
ceeding imposes an unwarranted restric- 
tion on the exercise of powers of super- 
intendence and may result in certain cases 
in denying relief to the aggrieved litigant 
where it is most needed and may result 
in the perpetration of gross injustice. But 
every order of the Court in the course of 
a suit does not amount to a case decided. 
A case may be said to be decided if the 
Court adjudicates for the purposes of the 
Suit some right or obligation of the par- 
ties in controversy; every order in the suit 
cannot be regarded asa ‘case’ decided 
within the meaning of Section 115. By 
overruling an objection to a question put 
to a witness and allowing the question 
to be put. no case is decided.” 


It thus appears that the meaning of 
the expression ‘case’ must be sought for 
in the nature of the jurisdiction conferred 
by Section 115. and the purpose for which 
the High Courts were invested with it. 
The power conferred on High Courts 
under Section 115, Civil P. C. is enalo- 
gous with the jurisdiction to issue the high 
prerogative writs and the power of super- 
vision under the Charter Act and its suc- 
cessor provisions in the Constitution Acts. 
Therefore there would be no warrant for 
equating the expression ‘case’ with a suit, 
but where there are independent proceed- 
ings arising out of a case, such as.a pro- 
ceeding to restore a case dismiss- 
ed in default or to set aside a decree ex 
parte, for which the legislature has pro- 
vided an independent remedy or diffe- 
rent procedure, such proceeding mav be 
a ‘case’ within the meaning of the Sec- 
tion. In a proceeding to set aside the ex 
parte decree under Order 9 Rule 13 
C. P. C., a different category of rights 
and obligations are put in issue and ad- 
judicated upon other than the issues in 
controversy in the suit and the question 
of jurisdiction of the Court also is involv- 
ed depending as it does. upon establish- 
ment of some basic proved facts. Conse- 
quently such a proceeding under Order 9 
Rule 13 Civil P. C. ‘would be a ‘case’ 
decided within the meaning of Section 115 
Civil P. C. This view apart from be- 
fing in accord with the view of Supreme 
Court extracted above, has also received 
acceptance in a number of judicial deci- 
sions of which I onlv refer to one namely, 
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the case of Radha Mohan Datt v. Abbas 
Ali Biswas, AIR 1931 All 294. There 
is therefore, no merit in the preliminary 
objection. 


5. The next auestion to be consi- 
dered is whether the application under 
Order 9. Rule 13, Civil;P. C. filed on 
9-8-1971 is barred by | limitation. The 
period prescribed for such an application 
is 30 davs. Therefore, it should have been 
filed on or before 30-5-1971. Cause for 
non-filing of the application under O. 9 
Rule 13 Civil P. C. has been: set out 
in the petition under Section 5. of the 
Limitation Act as follows:— 


“That owing to acute rheumatic pains 
and infirmities due to bloodlessness the 
defendant was confined to bed and was 
under medical treatment from 25-4-1971 
till 5-8-1971. She completely forgot about 
the suit during this period as a result of 
which she could not inform her lawver to 
take steps in ‘the suit on the date of hear- 
ing. Her husband too was ailing through- 
out the period. For the. above reasons 
which were beyond her control the suit 
was decreed ex parte against her on 30- 
4-1971. The defendant after recovery 
came to know of this decree on 3-8-1971. 


By this time the period of limitation for- 


filing a petition under Order 9 Rule 13 
Civil P.C. is long over but. this is all 
due to unavoidable circumstances.” 

It is said that the four days’ delav from 
5-8-1971 to 9-8-1971 has not been explain- 
ed. The doctor has supported the asser- 
tions that the opposite party 
ridden from 25-4-1971 to 5-8-1971. It is 
common knowledge that when a patient, 
as old as 60 vears is absolutely confined 
to bed for about 3 and 1/2 months, would 
perforcedly require further recuverative 
rest before she can be expected to move 
normally. The opposite party took only 3 
days to gain strength to be able to travel 
from her village to town to file the peti- 
tion under Order 9, Rule 13, Civil P. C. 
In absence of proof of any -deliberate 
_ laches on the part of the opposite partv. 
this explanation for the delay from 5-8- 
1971 is self-evident from the facts proved 
in this case. though it has not been ex- 
pressly stated. The Additional Munsif 
has rightly condoned delay in filing the 
application under Order 9, R. 13. C. P.C. 


6. It is next to be seen if the oppo- 
site party has heen able to satisfy the 
court that she was prevented by sufficient 
cause from appearing on the date when the 
suit was called on for hearing. The reasons 
shown are contained in paragraphs 2. 3 
and 4 of the petition for restoration. She 
was bedridden from 25-4-1971 to 5-8-71. 
The suit was first of all posted for ex parte 
hearing on 19-4-1971. It is argued on be- 
half of the petitioners. that the opposite 
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was bed-, 
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party must satisfy the Court that there 
was sufficient reason for her non-appear= 
ance on 19-4-71 which she has failed to 
do ty merely proving the illness from 25+ 
4-1971 to 5-8-1971. True. there is no speci- 
fie averment of any reason for her non- 
appearance on 19-4-1971, but here again 
some self-evident inferences are possible. 
As the evidence stands, the opposite Party 
became bedridden with effect from 25- 
4~-1971. Witness No. 3 fcr the. opposite 
party has said that his wife (opp. partv) 
was suffering from rheumatism on the 
date fixed for hearing Ï. e 19-4-1971. This 
witness who is aged 70 years is the hus- 
banc of opposite party who is aged 60 
years, The evidence of the doctor and 
oprasite party is that she became bed- 
Tidden with effect from . 25-4-1971. The 
lower Court seems to have accented the 
testimony of the witness No. 3 for the op- 
Posite party that the latter was suffering 
from rheumatism on 19-4-1971 though 
she became bedridden with effect from 
25-4-71 presumably on account of the 
aggravation of the same illness. This is 
a likely inference from a cumulative ap- 
praisal of the evidence on record taking 
into account the extreme old age of the 
opposite party and her husband, which 
appears to have been drawn bv the trial 
Court. however erroneous it may be. It 
cannot be said that the basis for such in- 
ferer.ce is absolutely lacking. In the cir- 
cumstances acting under Section 115 
Civil P.C. I donot think it proper to dif- 
fer from the conclusion of the lower court 
that sufficient cause has been shown by 
the opposite party as required under O.9 
Rule 13 Civil P. C. For the aforesaid 
reascns I arm not inclined to interfere with 
the order impugned. 


7, I, however, feel that the award 
of costs by the trial Court was verv low. 
I would. therefore direct that in addition 
to the costs paid by the opposite party as 
per the direction of the Court below, fur- 
ther costs of Rs. 50/- will be paid to the- 
counsel for petitioners Mr. S. N. Kar 
within three weeks from todav. and in de- 
fault of such payment the petition under 
Order 9, Rule 13, Civil P. C. shall stand 
dismissed without further reference to the . 
Benca. Apart from the aforesaid costs. 
there will be no iri costs in this revi= 
sion. 


The Civil Revision is acordei dis= 


missed as aforesaid. : 
Petition dismissed. 
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AIR 1973 ORISSA 185 (V 60 C 64) 
R. N. MISRA. J. 


Akura Khatei, Appellant v. Harihar 
Panda, Respondent. 


Second Appeal No. 262 of 1969: D/- 
` §-11-72 against order of P. K. Mohapatra. 
Sub J.. Bhubaneswar, D/- 15-3-1969. 


Index Note:— (A) T. P., Act (1882), 
Section 118 — Exchange under — Husband 
exchanging property and obtaining an- 
other in the name of his wife as his be- 
namidar — Transaction does not lose its 
character of exchange. (Para 6) 


Brief Note:— (A} Thus the instrument 
of transfer by exchange was not liable to 
be cancelled. Exchange is a mode of trans~ 
fer of property and does pass title though 
the recipient of title is a benamidar of the 
Benam. AIR 1970 Orissa 203 Foll 


(Para 6) 
Cases Referred: Chronological . Paras 
AIR 1970 Orissa 203 = 36 Cut LT 

551. Haramani v. Bauri ` 


_ R. C. Patnaik and A. K. Misra for 
Appellant; B. K. Pal, B. Pal and A. 
Mohanty. for Respondent. 

JUDGMENT:— The plaintiff is in 
appeal against the reversing decision of 
the learned Subordinate Judge of Bhuba- 
neswar in a suit for setting aSide a regis~ 
tered document executed by the plaintiff 
fn favour of the defendant on 20th of 
June, 1964. in regard to the disputed pro- 
perty: for declaration of title and recovery 
of possession of the suit provertv. 


2. The disputed property is a little 
less than 3 decimals of land out of plot. 
No. 1888 in khata No. 626. According to 
the plaintiff being in need of money. he 
agreed to execute a usufructuary mort- 
gage in favour of the defendant and on 
that security to incur a loan. The defen- 
dant had lands contiguous to the disputed 
property and he expressed the desire to 
purchase it. As the plaintiff did not agree 
it was decided that a usufructuary mort- 
gage would be executed and a loan of 
Rs. 75/- would be advanced bv the defen~ 
dant to the plaintiff. The defendanf 
brought the plaintiff to Bhubaneswar, 
got a document scribed by the deed-writer 
and under the impression that the plain- 
tiff was executing a registered mortgage 
as agreed, the plaintiff executed the docu- 
ment. A few months after, the plaintiff 
repaid the loan of Rs. 75/~ and demanded 
return of the security bond. The defen- 
dant did not do so and ultimately the 
plaintiff came to know that the document 
which he had executed was not a Security 
bond but a sale deed. He filed the suit 
for cancellation of the document on the 
aforesaid allegation on 26-7-1966. 
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. 3. The defendant contended that 
the sale was genuine and - was brought 
about after due negotiation. In fact par- 
ties negotiated upon an exchange and on 
the same day when the impugned docu- 
ment was taken, the defendant also exe- 
cuted a sale deed in the name of the wife 
of the plaintiff as per his desire. The 
exchange was the real consideration. 


4, The learned trial Judge found 
Ext. A to be genuine document. Yet he 
decreed the suit because he found that the 
two transferees under Exts, A and B were 
not the same persons and as such Ext. B 
could not be taken as a document of ex- 
change under Section 118 of the Transfer 
of Property Act. He, therefore found 
that there was no consideration for Ext.A 
and accordingly title could not be convey- 
ed under the document. 


5. The learned appellate Judge on 
the other hand, came to find that it was 
a case of real exchange and the wife was 
a name-lender for the plaintiff under 
Ext. B, He accordingly upheld the trans- 
action and reversed the decree of the trial 
Court. The plaintiff is in appeal against 
this reversing decree. 


6. The short question for conside- 
tation is as to whether the document 
(Ext. B) can be taken as a deed of ex- 
change so as to provide the consideration 
for the: sale deed under Ext. A. Mr. 
Patnaik for the appellant contends that 
the finding of the appellate Court that 
Ext. B was outcome of an arrangement 
of exchange and the plaintiffs wife was a 
name-lender for the plaintiff under Ext.B 
are conclusions reached without evidence. 
He relies unon the feature that if the 
plaintiff's wife was a mere name-lender 
she would not have been present at the 
time of execution of the document and he 
also relies on the evidence of D. W. 2 — 
the common scribe — who in cYross-exa- 
mination stated— 


"I scribed deed (Ext. B) as per the 
Te Eo of the vendor and the ven- 
Be.” > 
The features indicated by Mr. Patnaik’ 
Cannot justify reversal of the conclusion 
of the lower appellate Court. The learn- 
ed appellate Judge has taken into ac- 
count the features appearing in the case. 
He has also relied upon the evidence of 
witnesses. It is true the Common 


-scribe has stated as extracted above. 


But he obviously made no distinction be- 
tween the husband and the wife when he 
referred to the vendee. No clear state- 
ment has been made by D. W. 2 that it 
was the plaintiff's wife who instructed him 
to write out the document. The fact that 
the two documents were taken on the 
Same day adds corroborative support to 
the case of the defendant that he had 
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executed the document in favour of the 
plaintiff but as the plaintiff desired. the 
name of his wife was put In the document 
and she worked aS a name-lender only. 
In the case of Haramani v. Bauri, AIR 
1970 Orissa 203 in a similar case, I held 
that where the husband the real owner 
of aproperty exchanged the property and 
obtained another property in the name of 

wife, who was a benamidar. whether 
the property so received was in the name 
of the husband or wife made no diffe- 
rence for the purpose of Section 118 and 
it must be held that it was a deed of ex~ 
change, On’ the facts of this case that 
conclusion has bean reached by the lower 
appellate Court. I do not think in second 
appeal, I can take a different view of the 
matter and reach a different conclusion. 


7. The appeal fails and is dismiss- 
ed. In the facts of the case, I direct both 
parties to bear their own costs. 

Appeal dismissed. 


AIR 1973 ORISSA 186 (V 60 C 65) 
R. N. MISRA AND B. K. RAY JJ. 


M. K. Raghavan. Petitioner v. The 
Municipal Council. Jharsuguda and 
another, Opposite Parties. , 

Original Jrdn. Case No. 436 of 1970 
D/- 24-10-1972. 
` Index Note:— (A) Evidence Act 
(1872), S. 115 — Estonpnel — In appro- 
priate cases, it can be viewed as creating 
right by its operation. 


Brief Note:-— (A) In appropriate 
cases, rule of estoppel can be viewed as 
a substantive rule of law creatine or 
defeating a right which would not exist 
or be taken away but for that doctrine. 
(Case law discussed). (Para 8) 


Where a person was appointed by 
the Municipal Committee whose condi-~ 
tions of service were subject to approval 
of Government on its satisfaction that 
the appointee possessed the requisite 
‘qualification and the Government official 
in his inspection report also found him 
to be holding the required qualification 
and he was retained in service for a long 
time and upto an age when finding 
alternative appointment was not possible, 
he could not be ‘dismissed on the Gov- 


ernment’s direction that he did not pos-- 


sess the requisite diploma especially 
when persons of his like were in Govern- 
ment employment. (Paras 6, 10) 


Cases Referred: Chronological Paras 

AIR 1972 SC 1311 = (1972) 1 SCWR 
887, Turner Morrison and Co. v. 
Hungerford Investment. 8 
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ALE 


AIR 1971 SC 1021 = (1970) 3 SCR 
854. Century Spg. and Mfg. Co. 
Ltd. v. Ulhasnagar Municipal. 
Council 

AIR 1970 SC 426 = 1970 Lab Ic 
512, Bennett Coleman and Co. v. 
P. P., Das Gupta 8 

(1970) 3 WLR 732 = (1970) 3 All 
ER 4965 (CA), Lever Finance Lid. 
v. West Minster (City) L. B. C. 6 

AIR 1868 SC 718 = (1968) 2 SCR 
366, Union of India v. Anglo 
Afghan Agencies 8, 10 

AIR 1260 SC 100 = (1960) 1 SCR 
773, N. B. Gosavi v. G. V. Gosavi 10 

ATR 1954 Mad 402 = (1953) 2 Mad - 
LJ 5311. Guruswami Nadar v. N. G. 
Ranganathan 8 

C. V. Murty and P. K. Das. for Peti- 

tioner: G. Rath. R. K. Patra and R. C 

Pradhan. for Opposite Parties. 


R. N. MISRA, Ja- The petitioner 
claims to have passed the final examina- 
tion in Civil Engineering from the Insti- 
tute cf Engineering Technology at Kum- 
banad in the State of Tamil Nadu in 1956. 
Between May 1956 and May, 1959. he 
served as Overseer under the Collector 
of Puri and thereafter for six months he 
served under the Board of Revenue. By 
order dated 1-4-1961. the Jharsuguda 
Municipal Council (Opposite partv No. 1) 
appointed him as an Overseer. His order 
of appointment ran thus:— 

“Shri M. K., Raghavan, at present 
residen: of Jharsuguda is appointed as 
Overseer (Civil) of Jharsuguda Munici~ 
pality in the scale of pav of Rs. 110-5- 
150-EB-8-190 EB-10/2-250/ with usual 
dearness allowance of Rs. 7.50 n. p. 

The appointment is purely temporary 
and terminable at anv time without any 
notice. 

The appointment is subject to pto- 
duction of fitness certificate from Assf. 
Surgeon, Government Hospital, Jharsu- 
guda: verification of antecedents and 
character.” , 

2e In April 1961. the Executive 
Officer of the Municipal Council wrote to 
the Deputy Commissoner of Sambalpur 
Pleading for sanction of permanent post 
of Overseer and mentioned about the 
petition2=r’s appointment- On 16th Sentem= 
ber, 1967, the Director of Urban Local 
Bodies communicated sanction under 
Section 75 (1) of the Orissa Municipal Act 
to the creation of a permanent post of 
overse2r from the date the post had 
actually been filled up. In the mean 
time, the Superintending Engineer, 
Northern Circle of the Public Works 
Department who happens to be the Ins< 
pector of Local Works so far as Jharsu« 
guda Municipality is concerned. in his ins« 
pection report made for the vear 1964-65 
dealing with the petitioner stated: 
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“There is no Municipal engineer in 
this Municipality. Sri M. K. Raghavan 
{petitioner), Municipal Overseer is practi- 
cally functioning for all technical affairs 
of the Municipality. He is in charge of 
execution of all works under the Munici- 
pality. He took over charge of the Muni- 
cipality from 1-4-1961. 
a qualified one under _ rules, and gained 
sufficient experience under the Munici- 
pality by executing various types of 
works for the last four years.” 

In April. 1969. the Inspector of Local 
Works and Superintending Engineer 
wrote to the Executive Officer of oppo- 
site party No. I:— 

“The objection raised by the Audit 
Officer is genuine. The certificate is not 
equivalent to the Diploma Course of 
three years’ theory and vear’s practical 
in Civil Engineering. 

Hence the service of unaualified 
Overseer Sri M. K. Raghavan mav be 
terminated with due notice.” 

The State Government in Urban Develop- 
ment wrote to the said Executive Officer 
on 22-8-1969 saving: 

“In inviting a reference to the letter 
No. 5997 dated 8-4-1969 from the Ins- 
pector of Local Works and Superintend- 
ing Engineer Northern Circle on the 
aforesaid subiect (clarification regarding 
qualification of the Overseer of the Jhar- 
suguda Municipality} Iam directed to 
request that in view of the clarification 
given therein, necessary action may please 
be taken immediately.” 

The petitioner contended that he 
had the requisite aualification and at- 
tempted to support his stand by produc- 
ing the certificate obtained by him in 
1956. In January, 1970 the Chairman of 
the Council called upon him to substan- 
tiate his stand by proof. The petitioner 
furnished a detailed explanation and indi- 
cated in his letter of 20-2-1970 that four 
other persons with the aualification of 
the petitioner were serving under 
the State Government in corresponding 
or higher posts. Thus.came the impugned 
order dated 27-4-1970 saving: 

The services of Sri M. K. Raghavan, 
Overseer ate terminated from the date 
of receipt of this order as he is not auali- 
fied as pointed out by the Superintending 
Engineer P. W.D. (N. C), Sambalpur and 
Inspector of Local works vide his letter 
No. 2-3 WA-7-69-5997 dt. 1969.” 

The petitioner challenges the aforesaid 
order of termination as illegal and not 
sustainable. 


3. The Municipal Counci? alone 
has made a return to the rule nisi. The 
opposite party No. 2. who is said to have 
found the petitioner to be not qualified. 
though on an earlier occasion, he had held 


The Overseer is 
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him to be properly qualified and under 
whose decision the petitioner’s service 
was ultimately terminated, has not made 
his appearance in the proceeding to sup- 
port conclusion. The Council has 
pleaded that the petitioner had a tempo- 
rary appointment and his services could 
be terminated with a month’s notice and 
as that has been done, he has no griev- 
ance to make. The diploma of the peti- 
tloner has not been recognised by the State 
Government of Orissa or the Chief Engi- 
neer. Qualified Overseers and even engi- 
neers are available in this State. Lastlv 
it is pleaded that the petitioner had a 
right ofappeal under the Act and the writ 
petition should not be entertained as the 
petitioner has not exhausted that statu- 
tory remedy open to him. 


- 4 Itis well settled that avail- 
abilitv of an alternate statutory remedy 
does not bar the jurisdiction under 
Article 226 though Sound exercise 
of discretion often stands in the wav of 
invoking the extraordinary jurisdiction. 
In this case the order was under the 
direction of the Chairman. An appeal 
would lie to government. In view of the 
Government letter referred to above sent 
to the Executive Officer, we accept Mr. 
Murty’s contention that the petitioner 
rightly thought that no relief could be 
had from Government. The preliminary 
a ection; therefore must stand overrul- 
ed, ~- 

5. Section 73 of the Municipal 
Act vests power in the Municipal Council 
to determine its establishment but subject 
to the previous sanction of the State 
Government. Section 387 (2) (XXII) 
authorises the State Government to make 
rules prescribing the qualification of 
candidates for employment under S. 73. 
Rule 427 of the Municipal Rules in item 
3 prescribes: 


“3. Overseer — (a) Upper subordinate 
diploma of a College or School of Engi- 
neering; or 

(b) Lower subordinate diploma of a 
College or School of Engineering or an 
equivalent qualification recornised by the 
Chief Engineer, 


(c) ie a os i 


6. Mr. Murty for the penie 
contends that the petitioner had pro- 
duced particulars of his aualification 
in 1961, when he was given the ap- 
pointment. The order of appointment 
was conditional upon certain other forma- 
lities being completed but did not refer 


_to verification of educational aqualifica-! 


tion aS a pre-condition to the appoint- 
ment being effective. The petitioner was 
found to have the requisite cualification 
by the opposite party No. 2 as Stated 
in the annual] report of inspection for the 
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year 1964-65 and his service was found 
satisfactory. Until eight years had pass- 
ed objection on the ground of absence of 
requisite qualification was not raised. The 
allegation of the petitioner that four 
others with similar qualification are in 
Government service is not refuted. It is 
true that we have no material on iaa 
to: show whether for such posts there is 
Jany prescription of qualification. but we 
think. we shall do well to assume that 
Government have found the diploma of 
the petitioner not to be worthless in their 
case; otherwise public appointment in 
posts of technical nature could not have 
been given to tham. 

It is further contended that at the 
time of. appointment in 1961 the petitioner 
was 25 years old and, as such, if the 
Municipal Council did not appoint him, 
he could have looked for alternate em= 


ployment. After nine years when he was- 


34 years old. he would not find it possible 
to get into alternate employment. The 
Municipal Council as also the opposite 
party No. 2 it is contended, are estopped 
from raising the dispute 
tioner’s qualification at this belated stage: 


7. Mr. Rath for the opposite 
party No. 1 answers Mr. Murty’s conten- 
tions by saying that there can be no esto- 
ppel against the statute. Since the rule 
prescribes the qualification, and the peti- 
tioner does not possess it. there can be 
no appointment and any appointment 
erroneously given or made in derogation 
of the statutory rule cannot stand. Mr. 
Rath agrees that the Municipal Council 
has no particular grievance against the 
petitioner, but in view of the direction 
of the opposite partv No. 2 as reiterated 
by Government, the termination -has 
followed. 


8. It is well settled that estoppel 
is only a rule of evidence which under 
certain circumstances can be invoked by 
a party to an action. It does not create 
any substantive right or confer any cause 
of action on the other (AIR 1970 SC 426). 
but it is capable of . being viewed as a 
substantive rule of law insofar as it 
helps to create or defeat a right . which 
would not exist or be taken awav but for 
that doctrine (AIR 1954 Mad 402 (403).) In 
Anglo Afgan Agencies’ case. AIR 1968 
SC 718. their Lordships applied the rule 
for supporting the claim for a manda- 
mus. In Century Spinning Mills. case, 


AIR 1971 SC 1021 their Lordships held . 


that law is not powerless to raise in ap- 
propriate cases an eauity against the rè- 
presenting authority to compel perform= 
ance of the obligation arising out of the 
representation. In Turner Morrison and 
Co. v: Hungerford Investment (1972) 1 

SCWR 887 = (AIR 1972 SC 1311) it has 


over the peti- 


l 

ALR- 
been -ndicated that the eauitable rule of 
estoprel has gained new dimensions in 
recent years. In Lever Finance Ltd. v. 
West Minster (City) LBC. (1970) 3-WLR 


732 (CA) an instance of extended doctrine 
of the rule is available. 


9. We have indicated at length 
the facts of the present case and the 
sequerce of events. In thet background 
is the opposite party No. 2 estopped from 
disputing the fact that the petitioner 
was anualified for the post? 


16. The opposite partv No. 2 
whose finding that the petitioner is un= 
qualified is in dispute and has broughé 
about the impugned terminetion does nof 
enter contest, That authority had ad= 
mitted the petitioner to have the requi- 
site atalification om an earlier occasion. 
We have not been told as io how that 
statement was made then. It is not the 
case of the opposite parties zhat the peti- 
tioner had mis-represented about his 
qualification at the time of securing his 
appointment. As already stated the ap- 
pointment was not conditional upon veri- 
fication of educational auslification. It 
must, therefore, be assumed that both at 
the time of appointment as also at the 
time of inspection the respective opposite 


-parties were Satisfied that the petitioner 


was qualified for the post to which he 
was appointed. To allow the opp. parties 
to hold to the contrary would be preiudi-« 
cial to the petitioner. We mus- say that the 


petitioner has changed his position to such 


an extent that he cannot now be subiject« 
ed to the impugned situation as he can 
not relve himself of the consequences 
of the representation expr2ssed in the 
action cf the opp. parties - on those two 
occasions. 


In she two instances (AIR 1968 SC 
718 and AIR 1971 SC 1021) their Lord- 
ships of the Supreme Court while apply- 
ing the rule of estoppel overlooked the 
mandatcry requirement of law and not= 
withstarding the fact that in the ordi- 
nary circumstances (that is but for anpli- 
cation of the doctrine of estopvel no relief 
was available) no claim was Sustainable, 
gave relef on basis of estoppel In the pre- 
sent case, the appointment of the petitioner 
is disputed on the ground that the diploma 
held by him is not of the tvnpe the rule 
requires, We must hold that the opposite 
parties ere precluded from disputing that 
fact. Besides the petitioner is not a per- 
son pick2d un from the street who does 


‘not ansvrer at all the specification. He 


himself served Government for more 
than three vears before his ennointment 


‘under the Municipality, Again his ser- 


opposite 
like are in- 


vice was commended by the 
party Nc. 2. Persons of his 
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disputably now in employment of Gov- 
ernment. 

There is another ‘feature in support 
of his case. The admission of the oppo- 
Site party No. 2 in the inspection report 
that the petitioner is duly aualified has 
not been properly explained away. It, is 
settled law that an admission of the ad- 
versary if not satisfactorily explained 1s 
the best piece of evidence and goes a 
long way in establishing the claim. (AIR 
1960 SC 100). 
has not cared to appear in the proceeding 
to explain away his admission. Estoppel 
and admission thus operate as bar against 
the present stand of the opposite parties. 


th. Mr. Rath reiterated the stand 
taken in the return that the petitioner 
was a temporary servant and the termi- 
nation is in terms of the contract. We 
agree that there could be termination of 
the service of a temporary servant by 
notice, but in the instant case the termi- 
nation is on the stated ground of want 
of adequate qualification. It is certainly 
a stigma and cannot be held to be an 
order of termination simpliciter. , 

12. Objection has not been right- 
Iv raised to the maintainability of the 
petition on the ground that the opposite 
party No. 1 is a municipal council. The 
service is statutory and the Service Code 
has also been applied. 

13. We therefore, auash the order 
of termination of service allow the writ 
application and direct that the petitioner 
shall be restored to service and be deem- 
ed to have been always În service not- 
withstanding the impugned order. We 
direct parties to bear their own costs. 

B. K. RAY, J.:— 14. I agree. 

+ 3 Petition allowed. 


~ 
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S. K. RAY AG. Cd. 
Brajabandhu Mohapatra and others, 
Appellants v. Gopal Chandra Mohapatra 
and another. Respondents. 
Second Appeal No. 121 of 1968, D/- 
7-10-1972, against order of B. Misra Sub 
J. Bhubaneswar. D/- 31-1-1968. 


Index Note:— (A) Civil P. C. (1908); . 


S. 91 — Infringement of rights of villa- 
gers in a blind pathway — Consent of 
Advocate General not mecessarv before 
instituting a suit. 

Brief Note-— (A) A blind pathway, 
(a road terminating at a private plot) not 
used by the public generally but only bv 
the residents of a few houses only is not 
a public road. In action ` for removing a 
nuisance therefrom, consent of Advocate 


AQ/CQ/A274/73/RSK 


The opposite party No. 2. 
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General is not required. AIR 1957 Andh 
Pra 44 and AIR 1948 Pat 183 and AIR 
1956 Andhra 235, Relied on. 
f (Para 6) 
Index Note:— (B) Civil P. C. (1908), 
S. 91 — Local pathway — A person in 
the neighbourhood ofthe pathwav who is 
deprived of the use of that roadis deemed 
to have suffered a loss without proof of 
the mode and quantum of such loss. AIR 
1941 Pat 249, Relied on. (Para 7) 
_Index Note:— (C) Civil P. C. (1908), 
S. 91 — Suit for removing nuisance from 
pathway — Correction of record of rights 
is no condition stopping the institution. 


Brief Note:— (C) This is so because 
record of Tights neither creates nor extin~ 
guishes rights or title. (Para 8} 


Index Note:— (D) Civil P. C. (1908), 
S. 91 — Village pathway — Land under, 
recorded as ‘Sarbasadharan’ and State 
accepting rent from a person encroach- 
ing on the land — State’s accepting rent 
does not destroy the rights acquired by 
other people in the suit-land for a path- 
way. . {Para 9) 
Cases Referred: Chronological Paras 
AIR 1957 Andh Pra 44 = 1956 Andh 
WR 578 Ramabrahma Sastri v. 
Lakshminarasimham - 
ATR 1956 Andhra 235 = 1956 Andh 
WR 845. S. Nagireddv v. G. 
Lingareddi 6 
AIR 1948 Pat 183 = 29 Pat LT 165. 
Dalgobinda Mahatha v. Khatu 
Mahatha 6 
AIR 1941 Pat 249 = 22 Pat LT 111, 
Dasarath Mahto v. Narain Mahto 7 


M. N. Das. for Appellants: R. C. 
Ram, for Respondents. 


JUDGMENT:— This jis a defen- 
dants second apbeal arising from a 
suit for declaration that the disputed land 
of 10 decimals is a part of the public 
passage comprised in old settlement plot 
No. 1069 corresponding to C. S. Plot 
No. 1090 and for permanent injunction 
restraining the defendants from prevent- 
ing user of the same as a part of the 
public passage. The suit was dismissed 
by the trial court but was decreed bv 
the lower appellate court. Hence this 
Second Appeal. 


2. The map appended to the plaint 
shows that to the adioining east of plot 
No. 1090 is the disputed 10 decimals of 
land ear-marked as ‘S’ which again 
adioins to its further east plaintiff's plot 
No. 968. The disputed area demarcated as 
9Y and western part of plot No. 968 
adioins on their south plot No. 964 of the 
defendants, and on their north plaintiffs 
homestead plots 1144 and 1146/1691. 
Defendant’s' plot No. 964 is recorded as 
occupancy raivati-holding. The case of 
the plaintiff is that he was passing over 
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the disputed land ‘S’ from his homestead 
to his agricultural plot No. 968. Former- 
ly, before the disputed area was amal- 
gamated by the defendants in their own 
plot No. 964, the public passage extend- 
ed upto plaintiffs agricultural plot No. 
068. 
ment map was prepared Showing the dis- 
puted land marked ‘S’ which, it is alleg- 
ed was brought about by the defendant’s 
manipulation, and the defendants claimed 
it as a portion of the Bari on 8-8-63. and 
thereby prevented its user by the plain- 
tiff and thus obstructed his right of wav. 

3. The defendants claimed the suit 
land as a part of their plot No. 964 since 
time immemorial. They deny the plaint 
allegations that they have manipulated 
in getting the suit-land recorded in the 
latest settlement map as a part of their 
plot. They have adopted a legal defence 
that the suit is hit by Section 91, C. P. C. 


4. The tria? court found that the 
suit-land was originally a portion of the 
public road comprised in plot. No. 1090. 
But subsequently it has been amalgamat~ 
ed in plot No. 864 and that the defen- 
dants have been possessing the same as 
a part of their plot since long. He dis- 
believed the plaintiffs case that he was 
disturbed in his user of the disputed 
land for the first time three years prior 
to suit, as in his opinion amalgamation 
of the suit-land by the defendants with 
their own plot took place some time before 
1952-53. He further came to the conclu- 
sion that the suit_is barred under S. 91 
of the Civil Procedure Code. 

5. The lower appellate court 
found relying upon the commissioner’s 
report accepted by the parties without 
objection. that a part of the public road 
comprises plot No. 1090, and continues to be 
a part of that public passage till now and 
the character of that land as public 
Passage or public road cannot be. altered 
by correction made in the current settle- 
ment ‘map. He also came to the further 
conclusion that the plaintiff has been 
using that as a passage till three vears 
prior to. suit when such user was inter- 
rupted bv the defendants. 


6. The main question that has 
been raised in this second appeal is that 
Section 91, 
Section 91 C. P. C. provides— 

“In the case of a publie nuisance the 
Advocate-General, or two or more per- 
sons having obtained the consent in writ- 
sing of the Advocate-General may insti- 
tute a suit though no special damage has 
been. caused, for a declaration and iniunc- 
tion or for such other relief as may be 
appropriate to the circumstances of the 
case.” 

The law is well settled that where an 
obstruction is caused to a public thorough- 


The dispute arose when the settle~. 
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See 


C. P. C. is a bar to the suit. - 


A. I. È 


fare or public street or a portion of such 
thorcughfare is appropriate bv a private 
Citizen by enclosing it within his area. it 
amounts to a nuisance and such a nui- 
sance is a continuing wrongs. It mav be 
aba“ed by suit either at the instance of a 
berscn who has suffered some special 
injury or where no such special injury 
has been caused bv a suif instituted in 
con=crmity with Section 91, C. P. C. I£ 
the road is not a public road in the sense 
that the public at large is not entitled to 
use ic but its user is confined to inhabit- 
ants of a particular village or to the 
neighbours at ial adjoining the street 
Sec. 31 C. P. C. is not attracted. Thus a 
blind mae in a villags which is not 
used by the public at large is not a public 
road and in removing a nuisance from it 
secticn 91 is not required to be resorted 
to. (Vide ATR 1957 Andh Pra 44; ATR 1948 
Pat 133 and AIR 1956 Andh Pra 235). 


The lower appellate court has come to 
the conclusion that the road in auestion is 
not a public road but a village pathway 
after considering various relevant circum- 
stances like the type of user: the purpose 
of that user and the. number of persons 
who are using the road and the fact that 
the road is a blind one terminating at 
plaintiffs plot No. 968. That finding is 
a correct one. in mv opinion, having been 
arrived at in the correct lecal perspective. 
The l2arned counsel for the appellant ar- 
gues ~hat in view of the averments in the 
plaint that plot No. 1090 is a public road, 
the suit is barred in view of Section 91. 
Civil P. C. It is true that the plain- 
tiff has stated in the plaint that plot no, 
1090 is a public road. The expression 
‘pub-i: road’ has been loosely used. It 
will ke absurd to call it a public high- 
way. 2ecause as the evidence discloses it 
was b2ing used for a limited purpose. and 
by a iimited number of villagers. viz., 
persors in the neighbourhood. In my 
opinion having regard to its user by the 
limited number of persons for a limited 
purpoze, it cannot lose its character of a 
pathway as distinguished from publie 
road merely because it has been described 
as public road in the plaint. Considering 
the above, I am in agreement with the- 
conclusion of the lower appellate court 
that the plot No. 1090 was a village path- 
way and not public highway. So Sec- 
tion 91, Civil P: C. was -not attracted 
and tke sult cannot be held to be barred 
on thet account. 


a Assuming that the disputed plot 
was a public road and not a pathway., vet 
the plaintiff can be held to have suffered 
special damage by the defendants en- 
croachment upon if. The plaintiffs right 
of access over the village pathway to his 
field as been established and prevention 
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of that right clearly amounts to = srerial 
damage and the lower appellate court has 


therefore, found as a fact that the plaintiff > 


has suffered special damage. Anart from 
that, the plaintiff is a person in the im- 
mediate neighbourhood of the local 
thoroughfare and he having been depriv~ 
ed of the amenity of that road can be 
deemed to have suffered loss without 
proof of such loss (AIR 1941 Pat 249). In 
view of these considerations. Section 91, 
Civil P. C. cannot be held to bar the 
maintainability of the present suit. 

8. It was further contended by the 
learned counsel for the appellants that 
the plaintiff cannot maintain the suit 
without filing a suit for correction of re~ 
cord of rights within the period of limita- 
tion, that is, 3 years from the date of final 
publication. I cannot agree. Preparation 
of record of rights or preparation of settle- 
ment map does not, in fact affect subsist- 
ing rights of the people in the land or run- 
ning with the land. Record of rights does 
neither create nor extinguish rights or 
title. This contention. therefore, fails. 

9. It is next contended that the 
disputed plot No. 1090 having been re- 
corded in the record of rights as ‘Sar- 
basadharana’. and the State being owner 
of such land and having omitted to object 
defendants’ encroachment of the same the 
suit shall fail. 
able. The State has not come forward to 
contest the plaintiffs suit. If any rent has 
been received by the State, it must be 
deemed to be in respect of plot No. 964. 
The acceptance of the rent by the State 
cannot be said to have been made with 
conscious knowledge that the rent is being 
paid for the suit-land as part of plot No. 
964. In absence of proof of such consci- 
ousness on the part of the State, this point 


cannot be sustained. Even if the State had . 


Piven its consent, it cannot, by its unila~ 
teral action put an end to the plaintiff's 
right and also rights of other people in 
the suit-land.’ 

10. All the points raised on behalf 
of the appellants having failed, there is 
no merit in this second appeal which is 
accordingly dismissed with costs. 


Appeal dismissed. 
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R. N. MISRA & K. B--PANDA, JJ. 

Jagannath Pradhan. Petitioner v. State 
of Orissa and others, Opposite Parties, 

Original Jurdn. Case No. 291 of 1973. 
D/- 9-7-1973. 

Index Note:— (A) Constitution of 
India. Art. 226 — Writ petition found 
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That again is not accept~« - 
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infructuous — High Court will not grant 
petitioner’s prayer which would result 
In splitting up his grievance in two re- 
medies, one for declaration by High Court 
and the other for damages in civil Court. 

(Para 5) 


R. Mohanty. for Petitioner: R. C. 
Misra, D. S. Misra and Govt. Advocate, 
for Opposite Parties. 


PANDA, Ju— The petitioner is a 
forest contractor. He had taken lease of 
Jarada Bamboo coupe No. ‘A’. Lot No. 71 
of 1972-73 of Parlakhemedi Division on 
highest bid for Rs. 17,000/- in an auction, 
held on 21-8-1972. According to rules, he 
deposited ten per cent. of the bid monev. 
i e. Rs. 1700/- as security deposit. 


To cut the matter short the Divi- 
sional Forest Officer (Opp. Party No. 3) 
under Annexure-3 dated 22-3-1973 can- 
celled the lease under Rule 12 of the Ori- 
ssa Forest Contract Rules as the petitioner 
“Failed to take delivery of the said coupe 
within 1.1/2 months from the date of issue 
of ratification order.” It is this Annexure-3 
which is sought to be quashed in this writ 
pennon under Article 226 of the Constitu- 

on. 


When the petition was filed on 9-4-73, 
there were three opposite parties. Later, 
by an amendment dated 10-5-1973, oppo- 
site party No. 4 (one N. Bhagaban Prad- 
han) was impleaded as opposite party 
No. 4. After cancellation of the lease in 
favour of the petitioner. the coupe in 
question, was resold on 26-3-1973 and it 
was settled with opposite party No. 4 as 
the highest bidder for a sum of Rs. 9,600/- 
In due course, opposite party No. 4 receiv- 
ed the ratification order on 13-4-1973; 
submitted the coupe delivery receipt on 
15-4-1973; paid the first instalment of 
Rs. 3,200/- on 16-4-1973 (Annexure A/4): 
and made the second deposit of Rs. 3.200/- 
on 12-5-1973 (Annexure-B/4). Under An- 
nexure C/4, the period of lease is going to 
expire by the 30th June, i. e. the dav 
following when the hearing of this writ 
petition was concluded. 


. The petitioner had prayed for an În- 
junction which was granted on 10-5-1973, 
but later vacated on 17-5-1973 subject to 


the condition that the opposite party 


No: 4 “Will keep accounts of the bamboos 
sold under the direct supervision of the 
D. F. O. (O. P. No. 3) of the area” Ori- 
ginally, the praver was for auashing of 
Annexure 3 and for stav of re-sale of the 
coupe in question and if the sale: had 
already taken place, staying delivery of 
the coupe. Later by Order No. 5 dated 
10-5-1973 some more prayers were added 
of which the’ material one is regarding 
quashing the re-sale of the coupe in favour 
af opposite party No. 4. 
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2, In the writ petition. certain 
facts have been mentioned which are said 


fo have stood in the wav of the petitioner ~ 


in working the coupe or paying the roval« 
ty due in time. but they are otiose for the 
‘purpose of disposal of this petition hence 
need not be referred to. 


3. - In the counter of opposite party 


‘Nos. 1 to 3, it is stated that the petitioner - 


made fictitious allegations about the heavy 
damage of the coupe bv cyclone: mischie~ 
vousy wanted the extension of 
contract period beyond 30th June. 1973 
which is contrary to the provisions of 
Rule 28; did not pay the instalment due 
as per the ratification order issued to him 
‘on 11-12-1972: and lastly, instead of ful- 
filling his part of the contract submitted 
a self-serving declaration not in conformi- 
ty with Rule 12 of the Orissa Forest Con- 
tract Rules, of 1966 necessitating cancel- 
lation and resale of the coupe in favour 
of opposite party No. 4. 


4. The opposite party No. 4 in his 
counter ‘stated how he took the lease of 
the coupe when re-sold on 26-3-1973 to 
the full knowledge of the petitioner: how 
he was purposely not made a party in 
the original writ petition though stay of 
resale was pleaded: and how he got the 
lease for a lesser amount because it was 
for a brief period of hardly less than three 
months during which he was to work out 
the coupe, 


5. We think it unnecessary to go 
into the various allegations in the petition 
particularly -so because the writ petition 
has become infructuous. Opposite party 
No. 4 has already worked out the coupe 
and the lease is going to expire by the end 
of June. 1973. As such, no relief can be 
granted at this stage. When it was posed 
to Mr. Mohanty, the learned Advocate 
appearing for the petitioner as to what 
is his present grievance, he stated that he 
seeks a declaration that the cancellation 
of the lease in favour of the petitioner is 
illegal so that he would sue for damages 
in the civil Court. Neither on facts nor 
on law we are impressed that such a pra- 
yer can be granted. We, in exercise of 
our extraordinary jurisdiction, are reluc- 
tant as we ought to. to give a declaration to 
that a party be sure of his position and sue 
for damages in another forum. If the 
petitioner is S0 advised, he can seek both 
the remedies in the Civil Court by an ap- 
propriate suit and should not be allowed 
to split up his grieyance first seek- 
ing a declaration here and then working 
out his damages elsewhere. As such we 
decline to interfere. 


6. The petition is accordingly dis- 
missed, with costs. Hearing fee of one 
set of Rs. 100/- to opposite party Nos. 1 
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to 3 and another set of Rs. -100/- to onpo= 
site party No. 4 ; 

Writ pecition dismissed. 
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Dhruba Ch. Sahu, Appellant v. Purna 
Ch. Pradhan and others, Respondents. 

3econd Appl. No. 27 of 1970. D/- 14- 
3-1973, from decision of G. H. Panda Addl. 
Sub, J. Puri D/- 24-11-1969. 


“ndex Note:— (A) Trensfer of - Pro- 
pertr Act (1882), Section 41 — Transfer | 
of po zoperty by ostensible owner — Real 
owner’s right to recover on his title. 


‘Brief Note:-— (A) Where the real 
owner of the property allows the ostensi-« 
ble owner to hold himself out as the - 
owner of the property and the third party 
purchaser purchases for value from the 
apparent owner in the belief that he was 
the real owner the real owner is not en- 
titlec to recover upon his secret title. 
(1872) 18 Suth W. R. 166 (P. C.), Applied. 

(Para 8) 

In such a case he fails to show that 
the purchaser had direct rotice. or some- 
thire which amounts to constructive 
notice of the real title, or that there ex- 
fisted circumstances. which ought to have 
put the purchaser upon an enauiry which 
if prosecuted properly. would have led to 
a discovery of the real title | (Para 8) 


Cases . Referred: Chronological Paras 
AIR 1963 SC 1917 = (1963) Supp 1 

SCR 55, Gurbaksh Singh v. Nikka 

S-rgh 8 
AIR 1961 Patna 314 = 1960 BLJR 

277, ieee Mahton v. Harihar s 

TESA 

AIR 1957 Orissa 157 = 23 Cut LT 

142, Arta - Rout v. Bhagabat 

Bar al 8, 1L 
AIR 1952 Orissa 75, ete Parichha 

v. Nimai Charan 
AIR 1942 Mad 28 = (1941) 2 Mad LJ 

601, Swaminatha Pillai v. Krishna 

Pacavachi II 
AIR 1923 Cal 240 = 36 Cal LJ 9 

Bailya Nath Dutt v. Alef Jan - 

Bili 8 
(1872. 48 Suth WR 166 = I. A. Sup 

VoL 40. Ram Coomar Koondoo v. 

Mz. Queen 

Mrs. A. K. Padhi. for Appellant.. 


JUDGMENT:— The `- unsuccessful 
plaintiff No. 1 in both the Courts below 
is the appellant in this second appeal. 

2. Plaintiff No. I is the father of 
plaintiff No. 2. The plaintiffs filed the 
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sult for a declaration that the sale deed 
executed by plaintiff No. 2 in favour of 
defendant no. 1 is not binding on the 
- plaintiffs as the same is without consi- 
deration and was brought into existence 
through fraudulent means by taking ad< 
vantage of the voung age of plaintiff no. 2, 
It is the plaintiffs’ case that the suit pro-< 
perty originally belonged to Bramar Sahu 
(P. W. 3) and it was purchased bv plain« 
tiff no. 1 nominally in the name of his son, 
plaintiff no, 2. on 5-10-1953 as plaintiff 
no, 1 was then a leper. Plaintiff no. L 
paid the consideration money for the said 
purchase and he remained in Possession of 
the land as well as the sale deed executed 
by Bhramar since the date of purchase. 
fit is alleged that Radhamohan Patnaik, 
tlefendant no. 2 (sister’s husband of de~ 
fendant no. 1) persuaded plaintiff no. 2 
to execute a sale deed in respect of the 
suit property in favour of defendant no. E 
on the pretext that he (defendant No. 2) 
would take ‘plaintiff no. 2 as a partner in 
his opium smuggling business and for 
that he (plaintiff no. 2) should nominally 
transfer his properties in the name of 
defendant No. 1 in order to avoid con< 
fiscation of the same in case he (plaintiff 
no. 2) would get involved in any case 
While taking part in the said smuggling 
business. Plaintiff No. 2, who was then 
an inexperienced voung boy was lured 
by all that was told to him and so he ex~ 
ecuted a nominal sale deed in favour of 
defendant No.1. But the said sale deed was 
not acted upon in any manner whatsoever. 
It is also stated that at the time of the 
execution of the sale deed plaintiff no. 2 
was not pulling on well with his father, 
plaintiff no. 1 the real owner of the pros 
perty, and so the defendants, taking ad= 
vantage of the young age and inexperi-« 
ence of plaintiff no. 2. could manage to 
get the sale deed Ext. A executed bv 
plaintiff no. 2 without payment of any 
consideration for the same. It is averred 
that the said sale deed is invalid and in- 
operative. and defendant no. 1 has not ac 
_ quired any title to the same. Hence this 
Ect a the cancellation of the sale deed 


4 


3. Defendant no. I alone filed the 
written statement in this suit and the 
other defendant was set ex parte. Defen~ 
dant no. 1 in his written statement has 
denied all the plaint allegations. His 
case in short is that plaintiff no. 2 was not 
a minor when he executed the sale deed 
Ext. A in favour of this defendant. It is 
also asserted that he purchased the suit 
property from plaintiff no. 2 without vra- 
etising any fraud or inducement on plaina 
Riff No. 2 and he executed the sale deed 
Ext. A on receipt of the full consideration 
money. and accordingly the sale in favour 
ef defendant no. 1 is not a nominal one 
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and is not invalid or inoperative on anv 
consideration. It is further asserted that 
plaintiff no. 2 is the real owner of the 
property and plaintiff no. 1 is in no wav 
interested in the same. Mostly on the 
above averments defendant no. 1 -praved 
for the dismissal of the suit. 


4, The trial court arrived at the 
following findings: Plaintiff no. 2 was not 
a-minor at the time of the institution of 
the suit or at the time of the execution of 
the sale deed Ext. A in favour of defend- 
ant no. q: the sale deed in favour of de- 
fendant Wo. 1 was not vitiated by fraud 
and undue influence as alleged by the 
plaintiffs: plaintiff no. 1 was the real 
owner of the suit property and with his 
express consent plaintiff No. 2 was the 
ostensible owner; the sale in favour of 
defendant No. 1 by plaintiff No. 2 was 
supported by payment of consideration; 
plaintiff No. 2 executed the sale deed after 
attaining majoritv and the said sale deed 
was drafted and executed in the presence 
of plaintiff No. 1 and he had knowledge 
about all that. and accordingly the sale 
under Ext. A was not voidable or inopera- 
tive and the transfer so made was protect- 
ed under Section 41 of the Transfer of 
— Act. 


The appellate court mostly con- 
firmed the above mentioned findings of 
the trial court. 

6. Mrs. Padhi, the learned coun- 
sel for the appellant contended that in 
view of the finding that plaintiff no. 1 
was the real owner and plaintiff No. 2 
was only the ostensible owner of the suit 
property, it was for defendant No. 1 to 
specifically state in his written statement 
and to prove all the relevant facts which 
would go to show that he purchased the 
property in good faith after taking reason- 
able care to aScertain that the transferor 
had power to make the transfer. 


7. The courts below, while consi- 
dering the question as to whether defen- 
dant No. 1. in purchasing the property. 
acted in good faith or not, have taken in- 
to consideration the facts established on 
the evidence on record that the aforesaid 
sale deed Ex. A was for consideration and 
no undue influence or fraud was exercised 
on plaintiff no. 2 for the execution of the 
said sale deed in favour of defendant No. 1 
that the suit land was not mutated in the 
name of plaintiff No. 1: that excepting 
the title deed in favour of plaintiff No. 1 
plaintiff No. 2 was the owner of the suit 
property: that at the time of the execu- 
tion of the sale deed Ext. A plaintiff No. 2 
was about 20 years of age; that there is 
No documentary evidence on record to 
substantiate the plaintiff's case that plain- 
tiff No, 1 was in possession of the suit 
land or was collecting rent from the hut- 
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ments standing on the same: that plain- 
tiff No. 1 was present at the time of the 
drafting and execution of the sale deed 
Ext. A by plaintiff No. 2 in favour of de~ 
fendant No. 1 and he had knowledge about 
the transaction: and that his signature on 
Ext. A could rot be taken as. he was a 
' leper. The plaintiff's case that plaintiffs 1 
and 2 were not on good terms with each 
other at the time of execution of Ext. 
has been disbelieved. 


8. Defendant No. I has taken the 
consistent stand, both in his written state- 
ment and also in his evidence, that he 
purchased the’ suit property from plain- 
tiff No. 2 as he was the owner in poSses~< 
sion of the property. It is also his con 
sistent case that plaintiff No. 2 being the 
rightful owner of the property. the sale 
effected by him is not invalid or in- 
operative on any consideration, and that 
after the execution of the sale deed plain- 
tiff No. 2 put defendant No. 1 in possession 
of the suit property. The plaintiffs have 
failed to establich that plaintiff No. I’ was 
exclusively in possession of the suit pro~ 
perty as claimed by him. From the discus< 
sion of the evidence on record in the judg-~ 
ments of both the courts below it is quite 
evident that there was no material avail-~ 
able from which defendant No. 1 could 
have known on enauiry that the property 
really belonged to plaintiff No. 1 and not 
to plaintiff No. 2, and the trial court has 
taken note of this fact while discussing 
this aspect of the matter. 

On taking into consideration all the 
above facts and other concurrent findings 
as stated above it is difficult for me in 

is second appeal to differ from the con~ 
current finding of both the courts below 
that defendant No. I’ purchased the said 
property in good faith and the protection 
under Section 41 of the Transfer of Pro~ 
perty Act is available to him. 


Mrs, Padhi, to support her above 
mentioned contention. cited the decision 
reported in AIR 1963 SC 1917 (Gurbaksh 
Singh v. Nikka Singh). In this case as 
found by their Lordships, the tell-tale 
facts established beyond doubt that the 
appellant had the knowledge that the title 
of his transferor was in dispute and he 
had taken a risk in purchasing the same. 
In the context of those facts. which dis~ 
tinctly are different from the facts of the 
present case. their Lordships have held 
that Section 4I being an exception to the 
general rule that a person cannot confer 
a better title than he has. the onus certain- 
ly is on the transferee to show that the 
transferor was the ostensible owner of the 
property and that he had after taking re 
asonable care to ascertain that the trans- 
feror had power to make the transfer. act~ 
ed in good faith It is further laid down 
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that where the facts establish beyond 
doubt that the purchaser had the know- 
ledge that the title of his transferor was 
in dispute and he had taken the risk in 
purchasing the same. it is not possible to 
hold chat he had purchased the property 
in good faith. From the above it is quite 
evident that the decision, both on the 
facts and on the points decided. does not 
apply ‘to the present case and does not 
ee the specific point raised by Mrs. 
a 


- Mrs. Padhi cited the decision reported 
fn ATR 1961 Pat 314 (Ramsaran Mahton 
v. Harihar Prasad) in suppcrt of her con~ 
tention. The decision of this Court in 
Arta Rout’s case reported in AIR 1957 
Orisse 157, which shall be referred to 
later was cited in that case, but it was 
distinguished only on the fact that the 
Sale deed in question in this case was for 
consideration, whereas the sale deed re- 
lating to the above Patna decision was 
without consideration. On the same basis 
therefore the Patna decision is distinguish- 
able cn its facts from the present case be 
fore me, since the courts below in the 
present case have held that the sale deed 
in qu2stion is for consideration, In the 
Patna decision the following passage from 
the Privy Council decision -în Ramcoomar 
Koondoo v, Me Queen reported in (1872). 
18 Suth WR 166. was cited. 


“It is a principle of natural eauity, 
which must be universally applicable, tha® 
where one man allows another .to hold 
himself out as the owner of an estate. and 
a third person purchases it, for value. from 
the apparent owner in the belief that he 
is the real owner. the man who so allows - 
the other to hold himself out shall not be 
permuted to recover upon his secret title 
unless he can overthrow that of the pur- 
chasey by showing, either that he had 
direct notice. or something which amounts - 
to corstructive notice, of the real title or 
that there existed circumstances which 
ought to have put him upon an enquiry, 
that, tf prosecuted. would Lave led to a` 
discovery of it.” 


The above observations of their Lordships 
of the Privy Council were reiterated in 
the decision reported in AIR 1923 Cal 240 
(Baidva Nath Dutt v. Alef Jan Bibi). The 
above passage from the Privy Council de= 
cision. however, was considered as of no 
avail in the Patna decision as the Privy 
Council decision was based on a sale for 
value. as in the present case before me, 
As the Patna decision has proceeded diste 
inctly on facts different from those in the 
presert case and also in the aforesaid Oris 
ssa case as stated above all that has been 
held cr decided therein can be of no avail 
or assistance to the appellant. 
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The passage from the Privy Council 
decision quoted above is squarely appli- 
cable to the present case. In the present 
case; as can be seen from the facts stated 
above, plaintiff No. 1. the real owner of 
the property allowed plaintiff No. 2 to 
hold himself out as the owner of the pro- 
perty, and the third partv purchaser. i e. 


defendant No. 1, purchased that property — 


for value from the apparent owner in the 
belief that he was the real owner. So the 
real owner i. e. plaintiff No. 1, on the 
basis of the law laid down in the above 
Privy Council case. is not entitled to re- 
cover upon his secret title as he has failed 
to show thet the purchaser had direct 
notice, or Something which amounts to 
constructive notice. of the real title or 


that there existed circumstances which 


ought to haye put the purchaser upon an 

enquiry which. if prosecuted properly 

oe have led to a discovery of the real 
e 


The Privy Council decision obviously 
does not support Mrs. Padhi’ S contention. 


9. The next decision on which 
Mrs. Padhi placed reliance is reported in 
AIR 1952 Orissa 75, Natabar Parichha v. 
Nimai Charan Misra. This decision again 
has been arrived at on facts which are 
yery much different from. the facts of the 
present case, On the evidence on record 
it was quite evident in that case that the 
transferee did not take reasonable care to 
ascertain that the transferor had power to 
make the transfer. It is found therein 
that the contents in a particular judgment 
and recitals in the deed of gift both ex~« 
hibited. in that case, were sufficient to 
show that there were other claimants to 
the property. There were also other 
documents to show that some persons were 
interested in launching litigation for the 
property. On the above facts it was held 
in that case that if the transferee had act- 
ed with reasonable care he would have 
easily found out that the transferor’s right 
to make the transfer was itself in aues- 
tion. On the context and perspective of 
these facts which patently are distinctly 
different from the facts of the present 
case, certain observations have been made 
therein which are of no avail or help for 
this case and for the specific point raised 
by Mrs. Padhi, 


10. The question as fo whether the 
transferee teok reasonable care to as- 
certain that the transferor had power to 
make the transfer is a question of fact, 
which has to be decided on the basis of 
the facts and circumstances of each case 
on the available evidence on Tecord and 
no hard and fast rule for pleadings and 
evidence to that effect can be laid down, 
as suggested by Mrs. Padhi, 
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11. In the decision of this Court 
reported in AIR 1957 Orissa 157 the prin« 
ciple underlying section 41 of the Trans« 
fer of Property Act as stated in D. F. 
Mulla’s book on Transfer of Pronerty Act 
edited by Hon’ble S. R. Das (Retired Chief 
Justice of the Supreme Court) has been 
adopted. The relevant passage is “as 
follows:— 

“A. benamidar is an ostensible owner 
and if a person purchases from a benami~ 
dar, the real owner cannot recover unless 
he shows that the purchaser had actual 
or constructive notice of the real title.” 
The following observation of Chandrase~ 
khar Ayyar, J. in the Division Bench de- 
Cision reported in AIR 1942 Mad 28 has 
also been quoted with approval. 

“Wherever one of two innocent per- 
sons has to suffer by the act of a third 
person the person who is enabling the 
third person to occasion the loss must 
Sustain it.” 

After accepting the law as auoted 
above it was held in the aforesaid deci- 
sion of this Court that as the transferer 
was enabled bv the real owner to occasion 
the loss sustained bv the transferee. even 
if the real owner was an innocent person 
along with the transferee, it was the real 
owner who had to sustain the loss. It has 
been further held that even if the trans 
feree was aware of the actual physical pos- 
Session of the properties by the real owner 
that possession was not inconsistent with 
the title of the properties in the transfe- 


‘ Tor, Further it is held that the real 


owner’s consent to the transferor to trans- 
fer the properties to the purchaser either 
express or implied was not necessary 
under Section 41 of the T. P. Act. 

12. In the present case it is the .- 
concurrent finding of fact that plaintiff 
No. 1 was all through present at the time 
when the sale deed was drafted and exe~ 
cuted by plaintiff No. 2 and he had know- 
ledge about the entire transaction. From 
this and other facts found by the courts 
below it is quite evident that plaintiff 
No. 1 by his conduct created a definite im- 
pression on defendant No. 1 and led him 
to believe that plaintiff No. 2 was the real 
owner of the property as per the sale deed 
in his name and that he was legally en- 
titled to deal with and transfer the suit 
property as he liked. Defendant No. 1 
purchased the swt property for good con- 
sideration openly in the presence of 
plaintiff No. 1 and other persons. without 
exercising any undue influence or fraud 
on plaintiff No. 2. 

_ 13. Considering the Iaw on the 
point and the facts and findings stated 
above, I do not find any reason to differ 
from the above-mentioned concurrent find- 
ing of the two courts of the fact on this 
aspect of the matter. 
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14. I. therefore do not find any 
merit in this appeal which is accordingly 
dismissed. but in the circumstances with- 
out costs. 

Appeal dismissed. 


s, 
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Udayanath Samal. Appellant v. Siri 
Dei and another, Respondents. 


Second Appeal No. 43 of 1970. D/- 27- 
2.1973, from decision of M. J. Rao Addl 
Dist J.. Cuttack. D/- 31-10-1969. 

Index Note:— (A) Hindu Adoptions 
and Maintenance Act (1956), Section 18 — 
Wife’s right to be maintained is personal 
in character. 

Brief Note:—- (A) Where it is es- 
tablished that a husband is maintaining 
his wife out of his income and that both 
are living together the maintenance of the 
wife cannot be made aS a charge on the 
property of the husband who has sold it 
for consideration. The right of a wife to 
be maintained is a personal Tight and 
neither Section 28 of the Hindu Adoptions 
and Maintenance Act nor Sections 39 and 
100 of the T. P, Act are attracted. (Case 
Jaw discussed) | (Para 8) 
Case, Referred: Chronological Paras 
AIR 1963 Pat 74 = 1962 BLJR 677, 

Sheodeni Kuer v. Umashankar 
AIR 1960 Mad 42 = 72 Mad LW 364, . 
Vellayammal v. Srikumara Pillai 
AIR 1957 Andh Pra 710 = 1956 Andh 
WR 1021, Manikvam v. Venka- 


yamma 
AIR 1955 All 4 = 1954 All LJ 645 
(FB), Mst. Satwati v. Kali Shan- 


ker 

AIR 1951 All 141 = 1951 All LJ 39 
(FB), Mahesh Prasad v. Mt. 
Mundar 8 

S. K. Rahonoma, for Appellant: H. K. 
Jena, for Respondents. 

JUDGMENT:-— Defendant No. 1 is 
the appellant against a reversing judg- 
ment. 

2. The plaintiffs instituted the suit 
out of which this appeal arises for creat- 
ing a charge upon the properties described 
in schedule B of the plaint for their main- 
tenance at the rate of Rs. 50-00 per month 
and for Rs. 2.000-00 towards the marriage 
expenses of plaintiff No. 2. The plaint 
case, in short is, as follows: Plaintiff No. 1 
is the wife and plaintiff No. 2 is the 
daughter of defendant No. 2. Defendants 
Nos. 1 and 2 are first cousins. Defendant 
No. 1 is separate In mess and property 
from defendant No. 2 since the time of 
their fathers. The properties described in 
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Schedule B of the plaint belong’ to defen- 
dant No. 2 alone. Defendant No. 1 want~ 
ed his son to be adopted bv defendanf 
No. 2. Plaintiff No. 1 opposed this and 
hencə defendant No. 1 bore a grudge 
against plaintiff No. 
therefore. instigated defendant No. 2 tə 
ill-treat the plaintiffs and to stop main 
taining them. Both defendants Nos. 1 and 
2 are opium addicts. Under the influence 
of defendant No. 1. defendant No. 2 eX- 
ecuted a sale deed in respec: of the entire 
B schedule properties in favour of defen~ 
dant No, 1 on 24-6-63. This sale deed is 
a collusive and sham transaction not sup- 
ported by consideration. Defendant No. 2 
hen ate abandoned the rlaintiffs and 
started living with defendant No. 1 with« 
out providing maintenance Zor the plain~ 
tiffs. Defendant No. 1 took the sale deed 
from defendant No. 2 with full knowledge 
that the plaintiffs are entitled to main« 
tenance and to the marriage expenses of 
plaintiff No. 2 out of the income of the B 
schedule properties. Hence, the said pro- 
perties are liable to be charged for the 
plaintiffs maintenance and for the mar« 
riage expenses of plaintiff Iyo. 2. Defen« 
dant No. 1. therefore, is liable to pav a 
sum of Rs. 50.00 per month to the plains 
tiffs for their maintenance and to pay 
Rs. 2.000.00 for the marriage expenses of 
plaintiff No. 2 out of the inzome of the 
properties covered by the sale deed in his 
favour. On these allegations the plaintiffs 
claim the relief as mentioned above. 

3. Defendant No. 1 alone contested 
the suit and defendant No.2 remained ex 
parte. 

4. Defendant No. 1 in his written 
statement states as follows: Defendanf 
No. 2 has 6 daughters out of whom 5 are 
already married. The properties describ- 
ed in Schedule B are situate in flood-af-+ 
fected area and the income therefrom was 
not sufficient to meet the maintenance ex~ 
penses of defdt. No. 2 and cof his family 
and to meet the marriage expenses of the 
5 daughters of defendant No, 2. Defendant 
No, 2, therefore incurred loans. To repay 


_ the loans, he entered into an agreement 


with one Laxmidhar Behera tc sell the suit 
lands for Rs. 3,200.00 and received 
Rs. 1,500.00 as advance. Therefore defen<- 
dant No. 2 sold the suit properties to defen= 
dant No. 1 on receipt of consideration of 
Rs. 3,500.00 by two registered sale deeds 
LD/- 24-6-1963 and 28-6-1963. Thereafter 
defendant No. 2 wanted to go away to the 
place of his father-in-law. but he could 
not do so immediately and lived in the 
suit house on payment of an annual rent 
of Rs. 24.00. The plaintiffs and defendant 
No. 2 are tITIiving together and 
the latter is maintaining them. De- 
fendant No. 1 is a bona fide purchaser for 
value without notice that the properties 
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purchased by him are subject to a charge 
of maintenance and to the charge of mar- 
riage expenses of plaintiff No. 2. With 
these allegations dismissal of the suit is 
claimed. ~ 


5. The trial court found that even 
after selling away the suit properties de- 
fendant No. 2 is running a grocery shop 
and is maintaining the plaintiffs out of 
its income. It also found on the evidence 
of plaintiff No. 1 that plaintiff No. 2 had 
already been given in marriage. and there~ 
fore, held that the plaintiffs are not en- 
titled to the marriage expenses as claimed 
by them. The plaintiffs story that defen- 
dant No. 2 is not maintaining and has 
abandoned them was not accented bv the 
trial Court. It also held that defendant 
No. I had no notice of the alleged charge 
on the suit properties at the time he pur- 
chased them. Regarding the quantum of 
maintenance, it held that the plaintiffs 
were entitled to maintenance at the rate 
of Rs. 35.00 per month. On the auestion 
of law, it held that the plaintiffs right to 
be maintained is a nersonal right and the 
properties in suit cannot be charged for 
such maintenance. On these findings. it 
dismissed the plaintiffs suit. 


6. The lower appellate court held 
that defendant No. 2 was not maintain- 
ing plaintiff No. 1. So. plaintiff No. 1 is 
entitled to maintenance at the rate of 
Rs. 20.00 per month from defendant No. 2 
and that plaintiff No. 1 is not entitled to 
get anything towards the marriage ex- 
penses of plaintiff No. 2. On the question 
of law as to whether the maintenance to 
which plaintiff No. 1 is entitled can be 
charged upon the properties, described in 
Schedule B of the plaint, it held in favour 
of the plaintiffs, and accordingly, decreed 
the suit. 


Tə As per the findings of both the 
courts below. plaintiff No, 2 having been 
already given in marriage, she is not en- 
titled to any maintenance. This position 
is not disputed before me, and has there- 
fore become final. Regarding the auantum 
of maintenance allowed by the lower ap- 
pellate court in favour of plaintiff No. I 
alone, there being no cross-obiection by 
the plaintiffs, this question is not onen to 
challenge in this appeal. 


8. The only controversy between 
the parties is as to whether the mainten- 
ance by the court below is to be made a 
charge on the suit properties. Mr. 
Rahonoma. learned Counsel for appellant 
rightly contends that under Section 18 of 
the Hindu Adoptions and Maintenance Act 
(hereinafter to be referred to as the Act), 

a Hindu wife shall be entitled to be main- 
tained by her husband during her lifetime 
and this right cannot be enforced against 
the properties of the husband. The right 
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of a wife for maintenance is an incident 
of the status and a Hindu husband is under 
a legal obligation to maintain his wife. This 
obligation is personal in character and 
arises from the existence of relationship 
between the parties. Sub-s. (1) of Sec, 18 
of the Act only reiterates the generat rule 
of Hindu law on the subiect. This right 
of a Hindu wife exists independently of 
the question as to whether the husband fs 
in possession of any property or not. Thet 
wife’s case cannot also come under Sec- 
tion 28 of the Act. As long as the husband 
is living, the wife is not a dependant as 
defined in Section 21 of the Act. Section 
28 of the Act provides that where a de 
pendant has a right to receive mainten- 
ance out of an estate and such estate or 
anv part thereof is transferred, the right 
to receive maintenance mav be enforced 
against the transferee. if the transferee 
has notice of the right and the transfer 
is for consideration, Plaintiff No. 4. in the 
present case, not being a dependant. sec++ 
tion 28 of the Act in terms does not apply. 
The case of plaintiff No. 1 also cannot 
come under Section, 39 of the Transfer of 
The relevant portion of 
sehen 39 of the T. P. Act may be auoted 
elow: 


“39. Where a third person has a rish? 
to receive maintenance, om ths 
profits of immoveable property, and such 


property is transferred, the right mav be 


enforced against the transferee. if he has 
notice thereof or if the transfer is gratui- 
tous, but not against a transferee for con- 
sideration and without notice of the nght, 
nor against such property in his hands.” 


Before the Section is made applicable, 
it has to be established that plaintiff No. 1 
has a right to receive maintenance from the 
suit property which has been transferred 
by Defendant No. 2 in favour of defendant 
No. 1 and it has to be further established 
that the transfer by defendant No. 2 is 
either gratuitous or, if for consideration, 
is without notice of the right. In the case 
before me, the trial court has held that 
the sale deeds by defendant No. 2 in 
favour of defendant No. 1 are supported 
by consideration. This finding has not 
been reversed by the lower appellate 
Court. On the basis of this finding in 
order to make section 39 of the T. P. Act 
applicable to plaintiff No. 1’s case, it has 
to be proved that the transferee (defendant 
No, 1) had notice of the right of plff 
No. 1 to receive maintenance out of the 
income of the properties in suit. As has 
been indicated above. the right of plain- 
tiff No. 1 to receive maintenance from her 
husband (defendant No. 2) is a personal 
right and it has nothing to do with the 
properties of the husband. Therefore, in 
my view. Sec. 39 of the T.P. Act cannot 
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be of any avail to plaintiff No. ¥. Section 
100: of the T. P. Act has also no applica~ 
tion. The Section reads as follows: 


“100. Where immovable property of 


one person is by act of parties or onera~ 


tior of law made security for the payment 
of money to another. and the transaction 


does not amount to a mortgage. the latter 


person is. said to have a charge on the pro- 
perty: and. all the provisions hereinbefore 
contained which. anplv to a simple mort- 
gage shall, so far as.mav be, apply to such 
charge. 


Nothing in this section applies. to the 
charge of a trustee on the trust property 
for expenses properly incurred in the ex- 
ecution of his trust, and. save as otherwise 
expressly provided by anv law for the 
time being in force, no charge. shall be. en- 
forced against any property in the hands 
of a person to: whom Such property has 
been transferred for consideration and 
without notice of the charge.” (The under- 
lining is mine).. 


As per the provisions of the aforesaid 
section, it is rightly contended bv 
Rahonoma that the properties in suit of 
defendant No: 2 have not been made secu- 
rity for the payment of maintenance to 
Plaintiff No. T either by act of parties 
or by operation of law. That being the 
position. plaintiff No. 1 cannot be said to 
have a charge on the properties in sult. 
Reliance is placed by Mr. H. K. Jena, 
learned Counsel for respondents on a deci- 
sion reported in ATR 1960 Mad 42 Vela- 
vammal v. Srikumara Pillai. In that case, 
the question arose whether the right of a 
Hindu wife to get maintenance from her 
husband can be made a charge upon the 
husband’s properties, Relying upon an 
earlier decision reported in AIR 1957 Andh 
Pra 710. Manikyam v. Venkayvamma, his 
Lordship in the decision reported in AIR 
1960 Mad 42 held that although the right 
of the wife to separate maintenance does 
not form a charge upon her husband’s 
property ancestral or self-acauired, vet 
when it becomes necessary to enforce or 
preserve such a right effectivelv, it could 
be made a specific charge on a reasonable 
portion of the property; that if the right 
to maintenance is imperilled or feopardis- 
ed by the conduct of dealings of 
the husband or father with refer- 
ence to the properties, the court can create 
a charge on a suitable portion thereof 
securing the payment of maintenance to 
the wife or children and that such ja 
charge could be created not only over the 
properties in the hands of the husband or 
father but also over properties transferred 
by him either gratuitously or to persons 
having notice of the right to maintenance. 


j 
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Although the principle laid down in 
that decision lends support to the view 
that in spite of the proposition of law 
that the right to claim maintenance of a 
Hindu wife against her husband is a per- 
sonal right. such a right in certain circum- 

Stanceés. can. be secured by creation of a 
charge on the properties eitaer in the 
hands of the husband oor in the 
hands. of a transferee from the husband 
who has got the transfer in his favour for 
consideration and without notice of the 
wife's right, on facts found in the present 
case, the aforesaid decision would be of. 
no avail to plaintiff No. 1, because the 
finding of the trial court that plaintiff 
No. 1 and her husband (defendant No. 2) 
are living together and tha: defendant 
No. 2 has not abandoned and is maintain- 
ing her out of the income ofa grocery 
shop run by him has not been set aside by 
the court below by drawing prover legal 
inference from evidence. Further, the 
court below has also not negatived the 
finding of the trial Court that on account 
of repayment of loans incurred bv defen- 
dant No. 2 to meet the maintenance ex-. 
penses: of the family and to meet the mar- 
riage expenses of his daughters, he trans- 
ferred the suit properties in favour of de- 
fendant No. 1 for consideration. Once 
these findings of the trial Court are allow- 

ed to stand and are not reversed, the case 
of plaintiff No. T cannot be covered bv the 
decision reported in ATR. 1960. Mad 42 
which clearly lays down that in excep- 
tional circumstances when the conduct of 
the husband in dealing with his properties 
leads the Court to think that his wife’s 
right to get maintenance is being imperil- 
led. then only the court would be justified 
In creating a charge upon the properties 
Belonging to the husband even in the 
hands of a transferee from the husband, as 
indicated above. 

_ The next decision relied upon by 
learned counsel for respondents is one re- 
ported in AIR 1951 All 141 (GB) Mahesh 
Prasad v. Mundar. That wasa case where 
on the death of the husband, the widow 
wanted to create a charge upon the proper- 
ties left by her husband. So that case has 
No application tothe factsof the présent 
case which is one where both the husband 
and wife are living together, Mr. Rahono- 
ma, on the other hand, relies upon a deci- 
Sion reported in AIR 1955 All 4 (FB). Mst. 
Satwati v. Kali Shanker which lavs. down: 
the law as. follows: 


“Though on marriage a husband þe- 
comes both legally and morally bound to 
maintain his wife and to provide her with 
a Suitable place of residence according to 
his status and circumstances. it is the per- 
Sonal right against the husband and the 
widow has vot no charge on anv Property 
belonging to the husband if a charge has 
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not been created either by a court of law 
or under a proner deed executed bv the 
husband. 
_ Where, therefore, the husband has 
transferred a property in his life time, his 
widow cannot claim that she has a right 
to reside in the house as against the trans« 
feree.” 
Reliance is also placed by Mr. Rahonoma 
‘on another decision reported in AIR 1963 
Pat 74. Sheodeni Kuer v. Umashankar 
ee relevant portions of which are auoted 
elow: . 


“Section 39, T. P. Act is intended fo 
protect persons who afe entitled to receive 
maintenance from the profits of any im~ 
moveable property. But the right to rex 
celve maintenance under Section 39 is 
available only when the transferee has 
notice thereof or if the transfer is gratui- 
‘tous, This right cannot be enforced 
against a transferee for consideration and 
without notice of the right, nor against 
such property in his hands. The onus to 
prove that the defendant transferee ‘had 
notice of the plaintiff’s right to receive 
‘maintenance is on the plaintiff and the 
knowledge of defendant of the plaintiffs 
Tight to receive maintenance cannot be 
inferred from the fact that her husband 
ans the plaintiffs husband were full-bro= 

OT Sicccicececes 


The right envisaged in Section 39 is a. 


right to receive maintenance from the 
profits of immoveable property. Where, 
therefore. the right to maintenance is a 
Tight maintainable against the person per~ 
sonally, and not in virtue of his holding 
any property, this section does not come 
into play. Thus, between a husband and 
a wife the right to maintenance arises be~ 
cause of the personal relationship created 
by the marriage, and the right of the wife 
to receive maintenance is not restricted 
to the profits of immoveable propertv. As 
between them. this right mav be enforce- 
ed, irrespective of the Possession by her 
husband of any property, and therefore, 
such a case does not fall under Section 39 
of the Transfer of Property Act. simnlyv 
because there is no right to receive main-~ 
tenance from the profits of any immove~ 
able property. It is a ‘personal right, 
ET ceased on the death of the hus- 
and.” 


On the authority of the decisions relied 
upon by learned Counsel for appellant and 
on the basis of the findings of the trial 
court that defendant No. 2 and plaintiff 
No. 1 are living together and that defendant 
No. 2 has not abandoned or neglected to 
maintain his wife (Plaintiff No. 1) which 
findings have not been rightly reversed 
and which I accept on the basis of the evi- 
dence led by the parties, this appeal must 
succeed. 
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9. Inthe resulf, the appeal is 


allowed.. the judgment and decree of the 


lower appellate court are set aside and 
the plaintiff’s suit is dismissed with costs 
throughout. 

E Appeal allowed, 
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Bishnu Charan Mohanty, Petitioner 


Y. State of Orissa and others, Opposite 


Pariies. 
l O. J. Œ No. 168 of 1971, D/- 
1973. 

Index Note:— (A) Constitution of 
India, Article 166 — Government’s order 
issued in accordance with — Finality of 
~~ Order is final only on reaching person 
concerned. 

Brief Note:— (A) Order issued in at= 
cordance with Article 166 alone ex 
tablishes Governor’s final decision; Order 


26-2 


attains complete finality only when person 


concerned receives it. 
` Advice by the Council of Ministers - 

to the Governor is not by itself the Gov- 
ernment’s final decision because the coun- 
cil may reconsider such advice before is- 
sue of the Order: Similarly Order issued 
can be recalled before it reaches the per- 
son, (AIR 1957 Orissa 263 Followed: AIR 
1961 SC 493 and AIR 1963 SC 395 Rel. on. 
1972 Serv LR 606 (J. & K.) Distinguished.) 
(Para 7) 

Index Note:— (B) Constitution of 
India, Articles 226 and 227 — Proceedings 
under — Principle of constructive Res 
Judicata applies to — Withdrawal of ear- 


‘lier writ petition may, in certain circums- 


tances, bar the subsequent writ petition. 

Brief Note:— (B) Petitioner had with~ 
drawn his earlier writ petition with full 
knowlegde of the Government’s stand in 
Affidavit in Reply that petitioner had ab~ 
solutely no merit for promotion. 

Held: That in the circumstances the 
order of the Court permitting withdrawal 
on the basis of petitioner’s memo that the 
writ petition had become infructuous 
(when actually it was not so) was a deci- 
Sion of the court on merits and constitut~ 
ed Res Judicata barring the reagitation of 
petitioner’s merit for promotion. (AIR 
1961 SC 1457. Relied on). 

(Paras 8. 10) 


Index Note:— (C) Constitution of 
India, Arts. 226 and 227 — Petition under 
— Liability of — Dismissal of — For 
laches and delay — Summary of Princi- 
ples enunciated — No hard and fast rule. 

Brief Note: (C) Following conside~ 
rations would normally weigh in deter- 
mining the liability of dismissal of wrif 
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petitions; (1) Law of Limitation barring 
suit for identical relief (2) Delay not hav-< 
ing satisfactory explanation. (3) Length 
ofdelay and petitioner’s act in the inter- 
val affecting balance of justice, (4) Con- 
duct making delav equivalent to waiver. 
(5) Re-altering the position of another by 
granting relief would be unreasonable 
when the person was put in such position 
by petitioner’s neglect. In such cases the 
courts should ordinarily refuse to exercise 
discretion under Articles 226, 227. Case 
law referred. (Para 14) 
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Bishnu Charan v. State (Misra C. J.) 


wea the I. R. 


G. Ananda Rao Dora. fcr Petitioner? 
Govt. Advocate. for Opposite Parties. 

G. K. MISRA C. J.— In the cadre of 
lower division assistants of the office of 
the Chief Engineer, Roads and Buildings, 
Orissa, Sri Bishnu Charan Mohanty (Peti- 
tioner) was admittedly senior to Sarbasri 
G. N. Sarangi (O. P. No. 3). Sri A. C. 
Naik (O. P. No. 4), and Sri E. C. Patnaik 
(O. P. No. 5). Opposite parties 3, 4 and 5 
were promoted to the posts 2f Grade H 
U. D. Assistants with effect from 16-8-63, 
26-10-1964 and 4-1-1967 resvectively to 
the Government (O. P. No. 1) against his 
supersession by opp. parties 3. 4 and 5. 
By letter dated 10-5-1969 (Annexure-l) 
the Under Secretary in Works and Trans- 
port Department wrote to the Chief En- 
Sineer (Roads and Buildings) as follows:— 


“With reference to your letter 
No. 3989 dated 7-2-1969 on the subiect 
noted above, I am directed t> say that- 
Government have been pleased to order 
that Sri A. Naik (serial 12) and Sri K. C. 
Patnaik (serial 17) of the list furnished in 
your letter under reference who have 
already got promotion to the Grade II 
U. D. Assistant may be reverted to L. D. 
Asstt. Sri S. N. Naik (serial 9) and Sri 
B. C. Mohanty (Serial 10) who are senior 
to Sri A. Naik and Sri K. C. Patnaik may 
be promoted to Grade II U. D. Assistant 
with effect from the date from which Sri 


-A. Naik and Sri K. C. Patnaik reverted to 


L. D. Assistant, 
The inter se seniority of those 10 as- 


Sistants in the rank of U. D. Grade IT As- 


Sistant may be the same as in the rank 
of L. D. Assistants irrespective of their 
date of promotion to the rank of U. D., 
Grade II assistants. As regards creation 
of extra Grade II posts you cre advised 
to give proper facts and figures and suf- 
ficient justification for such creation se- 
parately. You are also requested to im- 
plement this order immediately without 
postponing it on this ground or that”. 


It is to be noted that Government in 
annexure-] did not direct reversion of 
opp. party No. 3, As the Chief Engineer 
(O. P. No. 2) did not implement an= 
nexure-1, the petitioner and Sri Sachida~< 
nanda Naik, another aggrieved lower divi- 
sion assistant filed O. J. C. No. 792 of 1969 
(Sachidananda Naik and another v. Chief. 
Engineer, Roads and Buildings). In that 
case this very Bench passed the following 
order (annexure-2) on 2nd April, 1970, 
substantive part of which is extracted 
hereunder: 


“In paragraph 7 of the Ccunter, it is 
admitted on behalf of the oppcsite parties 
that the Government allowed the repre- 
sentation of the petitioners, but that the 
matter is still pending consideration of 
the Government, and that steps are being 
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taken to dispose it of as expeditiously as 
possible. It would, however, appear 
from annexure-F dated 10-6-1969 that the 
Chief Engineer, Roads and Buildings, 
was asked to implement that order im- 


mediately, without postponing it on this 


ground or that. Though this writ applica- 
tion was filed on 19-2-1969 there has been 
no compliance of the order till now. We 
are satisfied that the opposite parties 1 
and 2 are unnecessarily delaying the 
matter. 


We accordingly allow the writ appli- 
Cation and direct the Opp. parties I and 2 
to fix the inter se seniority of the peti- 
tioners and Opp. parties 3 to 5 within 
three months from today. 

There would be no order as fo costs.” 

This direction in annexure-2 was given 
ion the basis of the counter filed by oppo- 
site parties 1 and 2 in O. J. C. No. 792 of 
1969 which had been filed on 28-10-1969. 
[In between 28-10-1969. and 2-4-1970 when 
the judgment in the O. J. C. 792/69 was 
delivered, the Government had already 
rejected the representation filed by the 
petitioner and cancelled the order. an- 
mexure-1, as would anpear from the letter 
annexure-A from the Government of Ori- 


ssa to the Chief Engineer. The material . 


part of annexure-A dated 24th Nov.. 1969, 
is extracted hereunder: 


“In continuation of this Departmen? 
letter No. 28629 dated 15-10-1969, I am 
directed to sav that on further considera- 
tion of the promotion case of Sri B. C. 
Mohanty, L. D. Assistant, Government 
have been pleased to decide that the pro- 
motion given by the Chief Engineer was 
in accordance with the rules and normal 
practice followed, The Political and Ser- 
vices Department also hold the view that 
merit and suitability are the prime crite- 
ria in matters of Promotion though se- 
niority cannot be given a go by. In view 
of the criteria for promotion stated above, 
Sri B. C. Mohanty was not found suitable 
and was eliminated on the basis of merit 
and suitability and Sri K. C. Patnaik was 
therefore rightly promoted. 


The previous Government order issu- 
ed in this Department letter No. 15418 
dated 20-8-1968 and No. 10531 dated 
0-5-1969 stand cancelled.” 


2, As annexure-1 was cancelled, . 


the petitioner along with another filed 
O. J. C. No. 709/70. Therein, the petitioner 
pleaded that though more than three 
months had elapsed from 2nd April. 1970 
when annexure-2 was passed, the inter se 
seniority in Grade II of the petitioner vis- 
a-vis opp. parties 3 to 5 had not been fix- 
ed, and the petitioner had not been pro- 
moted as a Grade II U. D. Assistant. The 
prayer in that writ application was for 
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issuing a writ of mandamus or anv other 
appropriate writ to implement annexure-2, 

In this O. J. C. on behalf of opposite 
parties 1 and 2 a memo. with an affidavit 
was filed on 12-8-1970 stating that the 
inter se seniority of the petitioner and 
opposite parties 3 to 5 had been fixed on 
10-8-1970 as per the direction of this 
Court. On 17-8-1970, on behalf of the 
petitioner, a memo was filed to the follow- 
ing effect: 


“I am instructed that the. opposite 
parties have fixed the inter se seniority 
of the petitioners as L. D. Assistant and 
not in U. D. Grade II Assistant, Therefore 
the opp. parties be directed to furnish the 
gradation list and state specifically about 


the above. 
Sd/~ S. N. Mitra. 
| Adv. for petitioner. 
On 2-9-1970 on behalf of the opp. 
parties 1 and 2 the following memo. (an- 
nexure-3) was filed 
“In this matter a memo. has been fil~ 
ed by the petitioner dated 17-8-1970 al- 
leging that the opposite party has not 
supplied the inter se seniority list of the 
petitioner in Grade II assistant, 


In the previous writ O. J. C. No. 792/69 
this opposite party was directed to fix the 
inter Se seniority of the petitioner and 
accordingly a writ was issued from the 
Honourable High Court. 


In accordance with the writ the opp. party 
has fixed the inter se seniority in the L. 
D. Assistant post in which the petitioner 
is continuing which has been filed in court 
on 12-3-1970. The petitioner has never 
been promoted to the post of Grade II 
Assistant. Hence the fixing of inter se 
seniority in Grade II of the petitioner does 
not arise.” 
On 21-9-1970 a memo. to the following 
effect was filed on behalf of the vetitioner. 
O. J. C. No. 709/70 l 
_ Sachidananda v. Chief Engineer 
(R and B) The aforesaid case has in the 
meantime become infructuous. so it may 
kindly be withdrawn. 
Sd/- S. N. Mitra. 


Adv. for the petitioner,” 

On the basis of this memo. a Bench 
of this Court passed the following order 
on the very day. 

“Mr. Raniit Mohanty. Advocate, states 
that this writ application has become in- 
fructuous and be permitted to be with- 
drawn. In this respect he files a memo: 
signed by Mr. S, N. Mitra, Advocate. 


In view of the above submissions, this 
writ application is permitted to be with- 
drawn.” 

The petitioner was promoted as Grade 
II assistant on 1-11-1970 (annexure-4 
dated 18-12-1970). Though in the grada- 
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tion list (annexure-7) for the lower divi- 
Sion assistants, the petitioner had been 
shown senior to opp. parties 3 to 5. in the 
gradation list jor grade II upper division 
assistants he has been shown junior to 
them (see annexure~5, the gradation list 
of the ministerial staff of the office 
of the Chief Engineer. Roads and Build- 
ings, Orissa, as on 1-1-1970). Opposite 
party No. 2 intimated the petitioner by 
his letter, annexure-8 dated 6th Januarv. 
1970, that annexure-1 had been cancelled 
and mal his representation had been re- 
jected, 


3. The petitioner's case is that in 
the cadre of lower division assistants he 
is senior to opposite parties 3 to 5. and 
they were promoted on different dates 
without taking into consideration his case 
for promotion, The writ application has 
been filed under Articles 226 and 227 of 
the Constitution for quashing annexure-A 
dated 24th November, 1969. which was 
communicated to the petitioner by an- 
nex-8, and for issuing a writ of mandamus 
directing opp. parties 1 and 2 to consider 
' the case of the petitioner for promotion 
to Grade II upper Division as on dates 
when opp. parties 3 to 5 were promoted. 

In the counter filed on behalf 
of the opp. parties 1 and 2, it is asserted 
that the petiticner’s case was duly taken 
into consideration for promotion at all 
stages. He has no right to promotion 
though he is entitled to be considered for 
promotion, 


. Annexure-1 was not the final order 
and had not been communicated to the 
petitioner, and he cannot base anv right 
thereon. The matter was subsequently re- 
examined and annexure-l was cancelled 
by annexure-A, and the writ application 
is liable to be dismissed. 

5. The following contentions were 
advanced by Mr. Dora on behalf of the 
' petitioner: 


(i) Annexure-] finally determined the 
petitioner’s right to be senior to opp. par- 
ties 3 to 5, and opp. party No. 1 acted il- 
aoe in cancelling the same by annex~ 
ure-A. 

(ii) On the various dates when opp. 
parties 3 to 5 were promoted to Grade II 
upper division, the petitioner’s case for 
promotion had not been taken Into consi- 
deration. Those promotions are, therefore, 
liable to be quashed. 


(iii) Opposite parties I and 2 did not 
act in accordance with the direction given 
in Annexure-2, and a mandamus should 
be issued to them to act accordingly. 
The learned Gcvernment Advocate ad~ 
vanced the following contentions. 

(i) The petitioner’s case had been con- 
sidered for promotion and he was found 
unfit. ` ù “a 


Bishnu Charan v. State (Misra C. J.) 


A LE 


(ii) Annexure- did not finally deter~ 
mine the rights in respect of inter se se 
nior.ty of the petitioner vis-a-vis opp. 
parties 3 to 5. 


(iii) At any rate, annexure-2 the 
judgment in O. J. C. 792/69 constitutes res 
judicata in respect of the contention ad= 
vanced on behalf of the petitioner thaf 
annexure-1 finally determined the rights 
of the parties. 

fiv) Opposite parties I and 2 imple- 
mened annexure-2 in the manner it was 
feastble. As the netitioner’s case for pro~ 
motion had been considered at every stage 
and 1e was found unfit; all that opp party 


No. 1 could do was to fix the petitioner’ 5 


senicrity amongst the lower division assis- 
tants. His seniority in upper division 
Grace II could not be fixed as 
he had not been promoted to that grade 
and was not found fit to be promoted. 


v) At anv rate opposite parties @ 
and 2 filed memos. in O. J. C. 709/70 clear« 
ly stating the aforesaid position. knowing 
it full well, the petitioner filed a memo. | 
statimg that the writ application had be~« ~ 
come infructuous. The final order vassed 
by this Court in O. J. C. 709/70 allowing 
withdrawal of the writ application 
on the basis of the memo filed 
by _the petitioner that the writ 
applkation had become  infructuous 
cons&tutes res judicata in respect of the 
present writ application, and a further 
direction to consider the case of the peti-« 


`- tioner for promotion to Grade II with res 


trosrective effect is barred. ` 


rvi) Opposite parties 3 and 4 were 
promoted to Grade Il, upper division on 
16-8-1963 and 24-10-1964 respectively. The 
representation of the petitioner was filed - 
on 1¢-4-1967. In the first case it was clear~ 
ly after expiry of three vears, and in the 
secord it was about two and a half vears 
after The writ application is liable to be 
dismissed aS against opp. parties 3 and 4 
on account of laches and delay on the 
part of the petitioner. 


É It was very strenuously cons 
tended by Mr. Dora that annexure-1 in 
which Government decided that opposite 
parties 4 and 5 would be reverted as 
lower division assistants and the petitioner 
would be promoted to upper- division 
Gradə II with effect from the date Sri 


' K. C Patnaik (opp. party No. 3) revert- 


ed, nally determined the rights of the 
parties. 


The learned Government Advocate, 
on tke other hand, contends that by an= 
nexure-]1' the Government had taken no 
final decision which was taken in an= 
nexure-A, wherein it was held that Sri 
B. C Mohanty (the petitioner) was nef 
suitable for promotion. 
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_ This controversy necessitates an exa- 
Mination of the question as to when a 
government’s order becomes final. 


OL Article 163 (3) of the Constitu- 
tion lays down that the question whe- 
ther any, and if so what. advice was ten- 
dered by Ministers to the Government 
shall not be inquired into in any Court: 
that means. the advice of the Minister to 
the Governor cannot be tendered in any 
evidence. 


Article 166 fays down that all exe- 
cutive action of the Government of a State 
shall be expressed to be taken in the 
name of the Governor. Orders and other 
instruments made and executed in the 
name of the Governor shall. be authenti- 
cated in such manner as may be specified 
in rules to be made bv the Governor, and 
the validity of an order or instrument, 
which is as authenticated shall not be 
called in question on the ground that it is 
not an order or instrument made or ex- 
ecuted by the Governor. 


It would be apparent from the afore- 
-lsaid provisions that until a final decision 
is reached by the Governor on the advice 
of the Council of Ministers, and until the 
Same is communicated to the party con- 
cerned by issuing an order in accordance 
with Article 166 of the Constitution. the 
advice of the Council of Ministers cannot 
be acted upon as before that it does not 
attain any finality. Until such finality is 
reached it is open to the Council of Mini- 
sters to consider the matter over and over 
again, The earlier conclusions reached are 
merely provisional in character (See AIR 
1937 Orissa 263, Ramkrishna Deo v. Col- 
lector, Koraput and AIR 1961 SC 493 
State of Punjab v. S. S. Singh.) 


It would be enough to extract the 
following passage from AIR 1963 SC 395 
Para 10 Bachhittar Singh v. State of 
Punjab. 

“We may further observe that con- 
stitutionally speaking, the Minister is no 
more than an adviser and that the head 
of the State, the Governor or Raipramukh 
is to act with aid and advice of his 
Council of Ministers. Therefore, until 
such advice is accepted by the Governor 
whatever the Minister or the Council of 
Ministers mav sav in regard to a parti- 
cular matter does not become the action 
of the State until the advice of the Coun- 
cil of Ministers is accepted or deemed to 


be accepted by the Head of the State. In~ 


deed, it is possible that after expressing 
one opinion about a particular matter at 
a particular stage a Minister or the Coun- 
cil of Ministers mav express quite a diffe- 
rent opinion, one which may be complete- 
ly opposed to the earlier opinion, which 
of them can be regarded as the ‘order’ of 
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the State Government? Therefore, to make 
the opinion amount to a decision of the 
Government it must be communicated to 
the person concerned.” 


Reliance is placed by Mr. Dora on the 
following passage in 1972 Sery LR 606 
(J. & K.), Inspector General of Police. 
Jammu and Kashmir v. Narinder Singh. 


_ _ But once the order, original or modi- 
fied, is sent out or in other words put 
Into course of transmission to the concern- 
ed, the Government loses control over the 


matter and it is here that the order be- 


comes complete and effective. For an 
order of the Government to become effec- 
tive, the crux therefore is that it should 
ave been put into the course of trans- 
mission to the concerned so as to be out 
of the control of the Government. It does 
not matter what course such transmission 
takes. It may be by hand. bv post or bv 
some such agency or through a sub- 
ordinate office of the Government. In 
each case, however. the matter goes out 
of the control of the Government as soon 
as it leaves the premises of the Secreta- 
riat to which it pertains. Merely because 
the order is sometime routed through a 
subordinate office, it cannot be said that 
the matter is still under the control of the 
Government as long as it does not leave 
such subordinate office. Any such view 
is likely to lead a anomalous and absurd 
results.” 
We find nothing in this passage which 
supports the contention that annexure-1 
was not a provisional but the final order, 
ntil such an order reaches the person 
concerned, it does not attain any finality. 
It is open to Government even to recall 
a letter sent to another office before it 
reaches the person concerned. When, 
however, the order is communicated to 
Po person concerned, the order becomes 


Annexure-I, was never communicated 
to the petitioner. After it was received by 
the Chief Engineer, he made further com- 
munication to the Government, and ulti- 
mately annexure-1 was cancelled as would 
appear from annexure-6. We are unable 
to accept the contention that a writ of 
mandamus should be issued to implement 
annexure-1 which was merely of a pro- 
visional character. 


Qu Assuming that annexure-1 was 
a final order, is the petitioner barred by 
res judicata in relying upon the same as 
er the rights of the parties fin- 

y? 

It is not disputed before us that re- 
lance was not placed on annexure-1 in 
O. J. C. 792/69 as finally determining the 
rights of the petitioner vis-a-vis opposite 
parties 3 to 5. If such a contention had 
been pressed and accepted by us. then the 
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writ of mandamus issued by us would 
have been altogether of a different nature, 
in whith case we would have directed 
opposite parties I and 2 to implement an- 
nexure-1. The Bench, however, did not 
give such a direction as opposite parties 1. 
and 2 filed a counter Saying that annex- 
ure-1 was still pending consideration of 
the Governmert. The Bench, therefore, 
did not accept annexure-1 as finally de- 
termining the rights of the parties. If an- 
nexure~l had finally determined the inter 
se seniority in Grade II, there was no 
purpose in this Court giving a direction 


that their inter se seniority would be de~ 


termined by the opp. parties within three 
months from the date of passing of the 
order. We accordingly hold that in O. J. 
C. 792/69 the question whether annexure-1 
finally determined the inter se seniority 
of the petitioner was directly in 
issue, and was decided against him. 
Even assuming that it was not direct- 
ly in issue, stili it was constructively in 
issue and the retitioner might and ought 
to have that point as a ground of attack in 
that writ anplication. As the petitioner did 
not expressly raise tie issue. the same 
cannot be raised in this writ petition and 
is barred by the principle of constructive 
res judicata. 


Mr. Dora at one stage contended that 
the principles of constructive res iudicata 
have no application to writ applications. 
He, however, did not pursue the point 
seriously. That the principle of construc- 
tive res judicata is applicable to writ ap- 
plications is no longer res integra. The 
matter is concluded by a series of Supreme 
Court decisions. The question has been 
fully discussed by a Bench of this Court 
in 1973 (1) Cut WR 63 Biharilal v. Sales 
Tax Officer where it was held that the 
principle of constructive res judicata is 
applicable to writ proceedings. They 
Placed reliance on AIR 1961 SC 1457. Dar- 
yao v. State of U. P.. AIR 1965 SC 1150 
Devilal Modi y. Sales Tax Officer, Rat- 
lam and AIR 1968 SC 1370. Union of India 


v. Nanak Singh. It would be superfluous _ 


to traverse the same ground again. It 
would be sufficient to say that we find no 
substance in the contention of Mr. Dora. 


9. On the aforesaid analysis. it 
cannot be contended in this writ applica- 
tion that annexure-1 finally determined 
the inter se seniority. The same is barred 
by the principle of constructive res tudi- 
cata. 


10. It was then contended by Mr. 
Dora that even if annexure~-1 cannot bere- 
lied upon to finally determine the inter se 
seniority. by the judgment of this Court, 
annexure-2, opp. parties 1 and 2 should 
have determined the same within three 
months. 


wW 


Bishnu Charan v, State (Misra C. J3 


ALR 


It must be pointed out that by an= 
nexure-A Government had already decided 
that the petitioner was not entitled to 
promotion on the basis of merif and suit 
ability. The Government took a clear 
stand In O. J. C. 709/70 that the peti- 
tioner was a lower division assistant, was 
not entitled to promotion on the basis of 
merit and suitability, and his seniority in 
Gr, II, vis-a-vis opposite parties 3 to 5 
could not be determined. Despite this 
Sy stand taken by opposite parties 1 
and 2. the petitioner filed a memo. in 
O. J. C. 709/70 that that writ pplication 
had become infructuous. Truly. the writ 
application had not become infructuous, 
and the petitioner should have rressed for 
determination on merits whether he was 
not entitled to promotion and wnether his 
case had been rejected after due conside- 
ration on its merits. A auestion arises 
whether the order of this Court dated 21- 
9-1970 allowing withdrawal of the O. J. C. 
No. 709/70 constitutes res iudicata in res 
pect of the prayer in this writ apnlica« 
tion that the case of the netitioner waa 
not taken into consideration at the tima 
of promotion of opposite parties 3 to 5. 


If the writ application had been 
allowed to be withdrawn without going in« 
to its merits, the decision certainly. would 
not have constituted res judicata. But 
the facts and circumstances <n which 
O. J. C. 709/70 was withdrawn are pecu- 
liar. The stand taken bv the Government 
now is that the petitioner’s case was con« 
sidered on merits on each occasion when 
promotion to Grade II was given and the 
fact that as he still continued as a lower 
division. assistant his seniority in Grade II 
could not be determined was clearly 
brought to the notice of the petitioner by 
memo, in O., J. C. No. 709/70 
after knowledge of the stand of opp. par- 
ties 1 and 2, the petitioner said that the 
writ application had become infructuous, 
it means that the petitioner was satisfied 
that his case was considered on merits on 
each occasion at the time of promotion to 
Grade IT and he had no merit in his case. 
The order of this Court allowing withdra- 
wal of O. J. C. 709/70 on the basis of the 
memo of the petitioner’s counsel that the 
writ application had become infructuous 
is a decision on merit. Even though the 
writ application was permitted to be with- 
drawn the decision constitutes res judi- 
cata in respect of the identical praver in 
the present writ petition. The order of 
this Court dated 21-9-70 allowing the with- 
drawal is a sneaking order when read with 
the memo. to which it refers. (See AIR 
1961 SC 1457). 


11. The present writ application 
Ts also liable to be dismissed on tke ground 
that it is barred by res judicata 


itself. Iii ` 
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on account of the order passed by 
Court in O. J. C. 709/70. 


12. The learned Government ‘Ad-« 
vocate advanced a contention that the writ 
application so far as opposite parties 3 
and 4 are concerned, is liable fo be dis 
missed on grounds of laches and delay. 
Opposite party No. 3 was promoted on 
16-8-1963 and the petitioner slept over and 
filed a representation against it on 19-4- 
1967 more than three vears after. Opposite 
party No. 4 was promoted on 26-10-1964 
and the representation owas filed 
on 19-4-1967 about two and half 
years after. The question for considera~ 
tion is whether this Court should inter- 
fere with the promotion of opposite par- 
ties 3 and 4 when the petitioner was nof 
vigilant and came after a long delay. 


13. It was very strenuously con= 
fended by Mr. Dora that when constitu~ 
tional rights are involved, constitutional 
protection should not be refused merely 
because there has been delay or laches on 
the part of the petitioner. To appreciate 
this contention it would be appropriate to 
examine when delay or laches defeat equi- 
ty and this Court should not exercise its 
discretion in issuing a writ. As this aues~ 
tion is being raised from time to time, we 
propose to deal with the matter bv ex- 
amining leading authorities on the point. 


The leading authority on the point is 
a Constitution Bench decision reported in 
AIR 1967 SC 1450, Moon Mills Ltd. vy. In- 
dustrial Court, Bombay. Reliance was 
placed bv their Lordships on the following 
passage in (1874) 5 P. C. 221 at P. 239: 
Lindsay Petroleum Co. v. Prosper Armst- 
rong Hurd, Abram Farewell and John 
Kemp, 


“Now the doctrine of laches in Courts 
of Equity is not an arbitrary or a techni- 
cal doctrine. Where it would be practi- 
cally unjust to give a remedy, either be- 
cause the party has, bv his conduct, done 
that which might fairly be regarded as 
equivalent to a waiver of it, or where bv 
his conduct and neglect he has, though 
perhaps not waiving that remedv. vet put 
the other party in a situation in which it 
would not be reasonable to place him if 
the remedy were afterwards to be as- 
serted, in either of these cases, lapse of 
time and delay are most material. But in 
every case, if an argument against relief, 
which otherwise would be just, is found- 
ed upon mere delay, that delav. 
of course not amounting to a bar by anv 
statute of limitations, the validitv of that 
defence must be tried upon principles sub= 
stantially equitable. Two circumstances, 
always important in such cases, are. the 
length of the delay and the nature of the 
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acts done during the interval, which 
might affect either party and cause a 
balance of justice or injustice in taking 
the one course or the other, so far as res 
lates to the remedy.” 


In AIR 1969 SC $329. Maharashtra 
State Road Transport Coron. v. Balwant 
Regular Motor Service their’ Lordships 
Observed that a writ of certiorari 
would not be granted in a case where 
there is such negligence or omission on 
the part of the applicant to assert his right 
as taken in conjunction with the lapse of 


‘time and other circumstances, causes pre« 


judice to the adverse party. The princi» 
ple was, to a great extent, similar to 
though not identical with the exercise of 
discretion in the Court of Chancery. They 
referred to the aforesaid passage extracted. 

In AIR 1970 SC 470, Rabindra Nath 
Bose v. Union of India a Constitution 
Bench laid down that it could not have 
been the intention that the Supreme Court 
would go into stale demands after a lapse 
of years and that though Article 32 is it- 
self a guaranteed right, it does not follow 
from this that it was the intention of the 
Constitution makers that the Supreme 
Court should discard all principles and 
grant relief in petitions filed after inordi= 
Nate delay, 

The petitioners in that case attempted 
fo explain the delay by saying that the 
representations were being received by 
the Government all the time. This con 
tention was rejected by the following ob= 
servations: 

“But there is a limit to the time which 
can be considered reasonable for making 
representations. If the Government has 
turned down one representation the mak~ 
ing of another representation on similar 
lines would not enable the petitioners to 
explain the dealy.” . 


In AIR 1970 SC 898, Trilokchand 
Motichand v. H. B. Munshi the maiority 
view of the Constitution Bench was ex- 
pressed thus: 


“Para 10. If then there is no period pre« 
scribed what is the standard for this Court 
to follow? I should say that utmost ex- 
pedition is the sine qua non for such 
claims. The partv aggrieved must move 
the Court at the earliest possible time and 
explain satisfactorily all semblance of de- 
lay. I am not indicating any period which 
may be regarded as the ultimate limit of 
action for that would be taking upon my~ 
self legislative functions, In England a 
period of six months has been provided 
statutorily, but that could not be because 
there is no guaranteed remedy and the 
matter is one entirely of discretion. In 
India I will only say that each case will 
have to be considered on-its own . facts. 
Where there is appearance of avoidable 
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delay and this delay affects the merits of 
the claim, this Court will consider it and 
in a proper case hold that the party dis- 
entitled to invoke the extraordinary juris- 
diction. 

11. Therefore. the auestion is one 
of discretion for this Court to follow from 
case to case. There is no lower limit and 
there is no upper limit. A case mav be 
brought within Limitation Act by reason 
of some Article, but this Court need not 
necessarily give the total time to the liti- 
gant to move this Court under Article 32. 
Similarly in a suitable case this Court may 
entertain such a petition even after a 
lapse of time. It will all depend on what 
the breach of the Fundamental Right and 
the remedv claimed are and how the delay 
arose.” 

In 1970 (1) Cut WR 349, Radha Charan 
Kar v. State of Orissa a Bench of this 
Court examined the identical question in 
paragraph 12. They referred to some of 
the aforesaid Supreme Court decisions and 
dismissed the writ application on the 
ground of laches and delay. The delay to 
fixation of seniority in that case was aues- 
tioned after eleven years and no satisfac- 
tory explanation had been given for the 
delay. 

In ILR (1971) Cut 408, ‘Manoranian 
Gupta v. State of Orissa a Bench of this 
Court placed reliance on the following 
passage in AIR 1964 SC 1006, State of 
Madhya Pradesh v. Bhailal Bhai: 

“Learned counsel is right in his sub= 
mission that the provisions of the Limita- 
tion Act do not as such apply to the grant~ 
ing of relief under Article 226. It ap- 
pears to us, however. that the maximum 
period fixed by the Legislature as the time 
within which relie? by a suit in a 
Court must be brought. may ordinarily be 
taken to be a reasonable standard by 
which the delay in seeking remedy under 
Article 226 can be measured. This Court 
may consider the delay unreasonable even 
ff it is less than the period of limitation 
prescribed for a civil action for the reme« 
by. But where the dealy is more than this 
period, it will almost always be proper for 
the Court to hold that it is unreasonable.” 
In that case the writ application was re- 
jected on the ground of delav as it was 
filed three years after the accrual of the 
cause of action, 

In (1971) Cut WR 443, Kishori Charan 
Mohanty v. State of Orissa another Bench 
of this Court examined the very question 
and made the following observation in 
paragraph 8. 

“There is no rule anv appeal or re- 
presentation is to be made against an 
order of retirement. At any rate, when 
the first representation was not respond- 
ed to. it was the dutv of the petitioner to 
seek relief without delay. He cannot be 


Bishnu Charan v. State (Misra C. J.J. 


A.L R. 
allowed to take advantage of his own 
laches by sitting at home without doing 
any official work and then at the end of 
tive years claim to be continuing in ser- 
vice and ask for arrears of pay for five 
years, Even if he has filed a civil suit for 
arrears of pay, the same would be barred 
after three years. This is an appropriate 
case in which the writ annplicetion is not to 
be entertained after such a Jong delay.” 

The same view was taken in AIR 1972 
SC 2060. Kamini Kumar v, State of West 
Bengal, 

14, The various considerations to 
be kept in mind while determining whe~« 
ther a writ application is liable to be dis- 
missed on account of laches and delay may 
be summed up. on an analysis of the prin~ 
ciples enunciated in the aforesaid decisions 
as follows: 

_ (i) The Limitation Act has no appli- 
cation to writ petitions. Where, however. 
a suit for identical relief would be barred 
by the law of limitation, the Court would 
ordinarily refuse to exercise discretion 
to grant relief under Article 226. 

(ii) Even if a suit for the same relief 
is not barred by limitation under the 
limitation Act, yet the High Court may 
refuse to issue a writ, if otherwise the de- 


_lay is not explainable by satisfactory re- 


asons, 


(iii) Two important circumstances to 
be borne in mind in all such cases are: the 
length of the delay, and the nature of the 
acts done during the interval which might 
affect either party and cause a balance of 
justice or injustice in taking the one 
course or the other so far as relates to the 
remedy, 


(iv) Where by the conduct of the 
party. the delay might fairly be regarded 
as equivalent to a waiver of the remedy, 
ne aes under Article 226 would be re~« 


(v) Even if the conduct o> act is not 
equivalent to a waiver, if the neglect of 
the petitioner put the opposite partv in a 
situation in which it would not be reason- 
able to place him if the remedy is after- 
wards granted, the relief under Article 226 
should be refused on account of delay and 
laches. 

(vi) Utmost expedition is the essence 
for a claim under Article 226, and 

(vii) No hard and fast rule can be laid 
down. Each case is to be determined on 
its own facts and circumstances. 


15. Applving the aforesaid tests. it 

is clear that so far as opposite zarty No. 3 
is concerned, the petitioner filed his rea 
presentation challenging the supersession 
€e years after. A suit for setting aside 
such a supersession would be barred under 
the Limitation Act. No explanation, much 
less satisfactory has been given as to why 
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the petitioner did not make the represen- 
tation with the utmost expedition. 
Similarly, the representation against 
the petitioner’s supersession by opposite 
party No. 4 was filed after two and a half 
years of the accrual of the cause of action. 
Even though a suit for the same relief is 
* not barred by limitation. the petitioner 
has not given any Satisfactory explanation 
for his inaction. If the netitioner’s claim 
is accepted, opp. partv No. 4 has to be re- 
verted and Government has to create an 
additional post in upper division Grade H 
for a period of two and a half years to ac~ 
commodate the petitioner, as opp. 
No. 4 cannot be deprived of the emolu- 
ments he received while working in the 
higher grade by the promotion given to 
him by the Government. If the repre- 
sentation had been made in appropriate 
time without delay, the same could be 
attended to by the competent authority 
and it would have involved no additional 
financial implication for the Government 
and no difficulty would have been caused 
in reverting opp. party No. 4 who would 
have’ worked in the upper division only 
for a short time. 


There was no delay in the making of 
the representation against the supersession 
by opp. party No. 5. 

The writ application against opposite 
parties 3 and 4 is liable to be dismissed 
on account of delay and laches, even as- 
suming that the case of the petitioner for 
promotion had not been taken into con 
sideration when he was superseded by 
opposite parties 3 and 4. It is wunmneces< 
sary to examine the plethora of authori~- 
ties cited by Mr. Dora on the question of 
delay and laches. All those decisions can 
be explained by the aforesaid principles 
and if anv one of them makes a depar~ 
ture, the same would be contrary to law. 

16. We now take up the question 
whether in fact the case of the petitioner 
“ was taken into consideration on the va- 
rious dates when opp. parties 3. 4 and 5 
were promoted by supreseding the peti- 
tioner. 

At the reauest of Mr. Dora. we called 
upon the learned Government Advocate 
to produce the entire file before us. It is 
unnecessary to refer'to the voluminous 
discussion made on different occasions. It 
would be sufficient to extract the relevant 
portions of the notes recorded bv Sri C. 
B. Jain, Secretary (Works) on 6/19th 
November, 1969:— 

“The question of deciding the repre~ 
sentation of Shri S. N. Naik and Shri B.C. 
Mohanty regarding their promotion was 
discussed today with the Chief Engineer. 
R and B. The Deputy Secretary, Works 
and Sri J. K. Sahu. ex-P. A. to the Chief 
Engineer was also present: The C. C. Rs 
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(Confidential Character Rolls) of Shri 
G, Sharangi was unfortunately not 
available. The C. Cs. Rs. of other persons 
were seen, Other relevant records in the 
relevant files of the Chief Engineer were 
also gone through. 
The position appears to be as follows:— 
There are following 9 L. D. Assistants in 
the office of the Chief Engineer. 

1. Sri Sachidananda Naik. 

2. Sti Bishnu Charan Mohanty. 

3. Sri Gajendranath Sarangi. 

4. Sri Arjun Naik. 

5. Sri Gantayvat Sahu. 

6. Sri Sailendra Narayan Mohanty. 

7. Sri Harihar Shahu. 

8. Sri Lakshmidhar Paikray. 

9. Sri Kishore Chandra Patnaik. 


In the year 1963 Sri G. N. Sharangpj. S1.3 
above was promoted, The relevant orders 
passed by Sri P. C. Das, the then Chief 
Engineer, R and B are at p. 25-26/N. of 
file No. E. ITJ-13/63 of Chief Efgineer’s 
office. A list of all the eligible persons in- 
cluding Sri S. N. Naik and Shri B. C. 
Mohanty Sls. 1 and 2 was put up to Sri 
P. C. Das and after a consideration of all 
the relevant factors, the then Chief En- 
pineer decided that Sri G. N. Sharangi 
should be promoted. Obviously, on a com- 
parative assessment, the Chief Engineer 
came ta the conclusion that Sri G. N. 
Sharangi was more suitable than Sri S. N. 
Naik ard Sri B. C. Mohanty. 


There can be no objection taken at this 
Stage. 

2. Again in the year 1964 Shri Arjun 
Naik SI, 4 above was promoted in sup- 
ersession of Shri S. N. Naik and Shri B.C. 
Mohanty, Here again. the entire list of 
the eligible L. D. Assistants including 
Shri S. N. Naik and Shri B. C. Mohanty 
was put up to Shri S. S. Behera the then 
Chief Engineer, and his orders are at 
p.52/N of Chief Engineer’s file No. III 
E-13/63. Shri S. S- Behera the then Chief 
Engineer decided that Shri A. Naik be 
promoted. Obviously he came to the con= 
clusion that Shri A, Naik was more suita-« 
ble than Shri S. N. Naik and Shri B. C. 
Mohanty, 


So far Shri S. N. Naik and Shri B. C. 
Mohanty also had no dispute with the de- 


- cision taken in 1963 and 1964 because they 


did not file anv representation. 


In the year 1967 Shri K. C. Patnaik 
Sl. 9 was promoted. The relevant orders 
are at p, 11/N' of Chief -Engineer’s file 
No, E~III-E-18/68 where the orders have 
been passed by Shri S..S. Behera, the 
then Chief Engineer. Here Shri Behera 
has clearly recorded that Shri K. C. Pat- 
naik was more suitable than Shri K. C. 
Mohanty. Shri K. C. Patnaik was accord- 
ingly promoted. Shri B. C. Mohanty, 
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therefore, can have no grounds of any 
grievance. 
kk kR ee 


Only Shri B. C. Mohanty and Shri 
K. C. Patnaik were considered since both 
of them came from the Circle cadre and 
of these two, Shri K. C. Patnaik was con= 
sidered better. 


As per the principle that governs pro- ` 


motions at this level, promotions are to 
be given on the basis of suitability with 
due regard to seniority. Here promotions 
given on all the three occasions namely, 
1963. 1964 and 1967 Sarbasri G. N. Sarangi 


A. Naik and K. C. Patnaik were consider- ` 


ed better than Sri S. N. Naik and Shri 
B. C. Mohanty. 


According to the orders issued bv the 
Home Department in their memo No. 430 
(53) Reforms dated 26-5-1949, the princi~ 


ple for promotion is that none shall be, 


promoted who is not on the basis of his 
record and in the opinion of his Depart- 
mental head fit for promotion, and of 
those who are fit for promotion onlw the 
fittest shall be promoted to any particular 
vacancy. Obviouslv the Chief Engineer 
while making promotions on the above 
mentioned three occasions was guided by 
the above mentioned principle in the Cir~ 
cular. There seems to be no basis to re- 
vise the orders: passed by the Chief En~- 
gineer regarding promotions of those 
people and Government orders passed af 
p. 44/11 and p. 69/N mav be accordingly 
modified and earlier orders issued to the 
Chief Engineer at p. 92C. and p.-135C may 
be cancelled. He mav be told that the re« 
presentations made by Shri S. N. Naik 
and Shri B. C. sa may lie rejected. 


xx 
“Sa. C. B. Sain Bek 
6th November, 1969. 
Senet io oan rerio oe 


19-11-1969.” 

The aforesaid discussion made bv the 
Secretary (Works) illumines the position 
that the case of the petitioner that he was 
not considered for promotion at the time 
opposite parties 3 to 5 were promoted is 
wholly baseless, 

17. For the reasons given above, 
the writ application has no merit and is 
dismissed; but in the circumstances there 
would be no order as to costs. 


ACHARYA, J.:— 18. I agree. 
Petition dismissed. 


| 
f 


Nisamono Dibya V. 


Indramoni aes A. I. R. 


‘AIR 1973 ORISSA 208 (V 60 C 71) 
S. K. RAY, J. 
Smt. Nisamono Dibya and others, 


Appellants v. Indramoni Sahu and others, 
Respondents. 


Misc. Appeal No. 176 of 1971. D/- 
21-2-1973, from order passed by L. Mallik 
Dist, J.. Puri, D/- 14-9-1971. 

Index Note:— (A) Limitation 
(1908), Article 182 (5) — Execution appli- 
cation, when not a step-in-aid of execu- 
tion of decree. 


Brief Note:— (A) If a previous execu= 
tion petition is not in accordance with law 
and it is ultimately dismissed, it wll not 
save limitation as it will no; be regarded 
as a step-in-aid of execution of the cecree. 
If however a relief flows directly out of the 
facts pleaded in the execution application 
the Court has full jurisdiction to grant 
such a relief even though such a relief 
was not expressly sought. Such an execu- 
tion application will be regarded as step- 
in-aid of execution of the decree. Deci- 
sions in AIR 1953 Orissa 39 and 1970 (1) 
Cut WR 168 held to be not conflicting. - 

(Paras 6, 8) 

Index Note:— (B) Civil P. C. Sec- 
tion 115 — Revision under — More than 
one point raised and considered — One 
point sufficient to decide revision — De- 
cision on other points, if obiter. (X-Ref:— 
Precedents), 


Brief Note:— (B) Where in a revision 
application more than one roint feil for 
consideration and all the points were rais- 
ed and considered and the court proceeded 
to dispose of all the points on merits, 
though one of them could have dissosed 
of the case. the disposal of all other points 
could not be said to be unnecessary and 
the findings thereon could not be treated 


as obiter. (Paras 7. 8) 
Cases Referred Chronolcgical Paras 


(1971) Mise. A. No. 88 of 1969. D/- 14- 
9-1971 (Orissa) 4 
(1970) CR No, 386 of 1969 = (1970) 
1 Cut WR 168, Indramani Sahu - 
_ v. Narasingha Misra 2, 3, 4, 5. 6. 7. 8 
ATR 1965 Andh Pra 115 = (1964) 2 
Andh WR 426, Janardhana Rao v. 
Dy. Transport Commr 
AIR 1961 Andh Pra 305 = (1961) 1 
Andh WR 102, Buchi Reddi v. Savi- 
tramma 
AIR 1953 Orissa 59. Abdul Quddus 
v. Mohd. Jubbar 5. 6 
AIR 1950 Pat 50 = ILR 29 Pat 71 
(FB). Kishori Lal v. Debi Prasad 7 
AIR 1938 Pat 22 = 18 Pat LT 977 
(FB), Ramkhelawan Sahu ` v. 
Surendra Sahi 
B. Harichandan, for Appellants: B. H. 
Mohanty, for Respondents. 


: CQ/DQ/B386/73/SSG 


Act 


PS 


1973 


JUDGMENT:— The respondents ob- 
fained a decree for Rs. 282.59 p. together 
With costs against the appellants on 3-11]- 
1959 in the court of the Subordinate 
Judge, Cuttack exercising powers under 
the Provincial Small Cause Courts Act. 
The decree-holders levied execution of 
the decree in Ex. Case No. 69 of 1960 on 
20-4-1960 in the Court of the Subordinate 
Judge, Cuttack. This execution case was 
dismissed on 6-12-1965. Thereafter the 
decree-holders filed an application in the 
Court of the Subordinate Judge. Cuttack 
on 8-3-1967 to transfer the decree to the 
court of the Subordinate Judge, Bhuba~ 
neswar under Section 39 C. P. C. After 
the decree was transferred, the execution 
case No. 44 of 1968 was instituted for ex- 
ecuting the decree. 

2. The judgment-debtors prefer- 
red an objection under Section 47, C. P.C. 
that the execution case was barred bv 
limitation. This objection was registered 


as Misc. Case No. 58 of 1969. The Sub-. 


ordinate Judge, Bhubaneswar held this 
execution case No. 44 of 1968 to be barred 
by limitation as the previous execution 
case No. 69 of 1960 which had been dis- 
missed on 6-12-1965 was not in accord~ 
ance with law and. as such, was not a 
step-in-aid of execution. From the order 
of the Subordinate Judge, Bhubaneswar 
passed in Misc. Case No. 58 of 1969 the 
decree-holders filed C. R. No. 386 of 1969 
(Orissa) in the High Court and also pre- 
ferred an appeal to the District Judge. Puri 
Sn n was numbered as M. A. No. 88 of 
969. 


3. C. R. No. 386 of 1969 was re- 
ferred to a Division Bench of this Court 
which decided in favour of the decree- 
holders. It held that the execution case 
No. 69 of 1960 was a step-in-aid of execu- 
tion eyen though it also expressed the view 
that Civil Revision did not lie from the 
order, it being an appealable order. This 
decision has been reported in 1970 (1) Cut 
WR 168. 


4. The District Judge. Puri rely- 
fino upon the decision of the High Court 
in C. R. No. 386 of 1969 (Orissa) allow- 
ed M. A. No. 88 of 1969 on 14-9-1971 (Ori- 
ssa) holding that the execution case was 
not barred by limitation. It is from this 
decision of the District Judge. Puri that the 
present appeal has been preferred. 


5. The learned counsel for the ap- 
pellants raises the very auestion. namelv. 
that the execution case No. 69 of 1960 was 
not a step-in-aid of the execution of the 
decree. and accordingly, Ex. Case No. 44 
of 1968 is barred bv limitation which had 
been decided in C. R. No. 386 of 1969. 
(Orissa), To escape from the binding 
nature of the decision of the Division 
Bench of this Court on the legal question. 

1972 Orissa/14 X G—4l 
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it is contended that since the learned 
Judges of the Division Bench held that 
the Civil Revision did not lie, the adiudica- 
tion on the questionof law was without 
jurisdiction and hence not binding on me 
nor on the parties. He does not dispute that 
if the decision of the Division Bench is 


‘held to be binding between the: parties 


and, on that score, also on me this appeal 
is bound to be dismissed. It is further 


stated that the decision of the Division 
Bench in Civil Revn. No. 386 of 1969 


(Orissa) is one which is in conflict with 
Division Bench decision 
of this Court in the case of Abdul Quddus 
v. Md. Jubar, ATR 1953 Orissa 59, and 
thus unconstitutional. 


6. I do not find any principle laid 
down in AIR 1953 Orissa 59 which runs 
counter to what has been said in C. R. 
No. 386 of 1969 (Orissa). In both cases the 
principle has been recognised that if a 
previous execution petition is not in ac- 
cordance with law and it is ultimately 
dismissed, it would not save limitation. as 
it will not be considered as a step-in-aid 
of execution of the decree. In the pre- 
vious Orissa case, while applying the prin- 
ciple to the facts of that case. it was held 
that previous execution applications were 
in accordance with law and the following 
observation was made— 


“But there may be exceptions, such 

as when the petition pravs for relief which 
it is not within the jurisdiction of the ex- 
ecuting court to grant, or that when the 
executing court has no jurisdiction to en- 
tertain the petition at all.” 
This is an observation of general applica- 
tion and has not been departed from in 
Civil Revision No. 386 of 1969 (Orissa), 
where their Lordships held: 


“If a relief flows directly out of the 
facts pleaded in the execution applica- 
tion the Court has ‘full jurisdiction to 
grant such a relief even though such a 
relief was not expressly sought. It mav be 
that unless a relief is expressly sought 
the same is not ordinarily granted bv the 
court. But that is altogether different 
from saying that the Court has no iuris- 
diction to grant such a relief. If the court 
has jurisdiction to grant such a relief, 
then. on the facts pleaded. obviously the 
application for execution was made to the 
proper Court and was also in accordance 
with law inasmuch as the Court was 
competent to grant the relief of transfer 
of the decree for being executed in a 
Court, which was competent to execute 
the decree. The elements in Article 182. 
Clause (5) of the Indian Limitation Act 
are fulfilled and the execution would con- 
stitute a step-in-aid.” 

By apnlving the principle to the facts of 
the case in C. R. No. 386 of 1969 (Orissa). 
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it was held that the previous application 
Was one in accordance with law and as 
such was a step-in-aid of the execution and 
saved limitation. Their Lordships must be 
held to be apprised of the decision in 
ATR 1953 Ori 59 because the order they 
were reviewing directly referred to that 
decision. I am of opinion that the decisions 
in AIR 1953 Orissa 59 and in C. R. No. 386 
of 1969 (Orissa) do not conflict and the 
latter cannot be held to be unconstitu- 
tional, 


7. I am not in agreement with the 
next contention of the learned counsel of 


the appellants that the decision of Divi- - 


Sion Bench in the Civil Revision referred 
to above without jurisdiction and should 
not be taken into account. In that Civil 
Revision, two distinct auestions were raised 
for consideration and both these questions 
were equally potent and a determination 
of each of the two questions in a particu- 
lar wav could have disposed of the entire 
Civil Revision. but if decided in another 
wav it would have necessarily called for 
a determination of the other auestion. In 
other words, if Civil Revision was held 
not maintainable, then the necessity to 
decide the other question would not arise 
but if it decided to be maintainable then 
the other question must be decided. 


Similarly if the legal questions were 
decided one wav. that is to sav if it were 
decided that the previous execution ap-~ 
plication was not one in accordance with 
law the question of maintainability need 
not have been considered but if the legal 
question were decided the other wav. the 
question of maintainability will still fall 
for consideration. In such case this Court 
Was surely entitled to determine both of 
them. and determination of the two issues 
would not amount to deal with anything 
immaterial or irrelevant. Thus the decision 
on both the two points. in C. R. No. 386 of 
1969 (Orissa). will have the full weight 
of judicial precedent and also binding 
upon the parties to that litigation. 

is in accord with the doctrine, 
judicially recognised, that where more 
than one point fall for consideration and 
all the points are urged and considered 
and the Court proceeds to dispose of all 
the points on merit, though one of them 
could have disposed of the case, it cannot 
be said that the disposal of all other points 
|was not necessary and that the observa- 
tions In relation thereto are obiter, (ATR 
1865 Andh Pra 115 and AIR 1961 Andh 
Pra 305). This doctrine has been noticed 
in a different manner in a number of cases 
where it has been said that when a court 
bases its decision uvon a point which it 
has to decide, upon two separate grounds, 
it cannot be said that the decisions upon 


- jone of those grounds is obiter merely be- 
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cause the decisions upon the other a 
would be itself sufficient to dispose of the 

case. (Vide AIR 1950 Pat 50 (FB) and AIR . 
1938 Pat 22 (FB)). 


8. For the aforesaid reasons. I am 
clearly of opinion that the very question 
now urged, which has been decided in C. 
R. No. 386 of 1969 (Orissa) is binding upon 
the parties, and it is not open to me to 
ignore it and launch a fresh investigation 
of the point. I fee] myself bound bv that 
decision specially when, for reasons stated 
above, the decision of the Division Bench 
in the Civil Revision does not run counter 
to the substance of the decision in the 
earlier decision of this Court as reported 
in AIR 1953 Orissa 59. - 


Even if I felt free and were called 
upon to decide that point even again. Ë 
would agree with the reasons and con 
clusions cf the Division Bench in regard 
to that verv Point set out in C. R. No. 386 
of 1969 (Orissa) and hold that the execu- 
tion case No. 69 of 1960 is a step-in-aid of 
execution and that Ex. Case No. 44 of 1968 
is not barred by limitation. 


9. For the aforesaid reasons, I find 
there is no merit in this Misc. Appeal 
which is accordingly dismissed with costs. 


Appeal dismissed. 
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' B. K. PATRA AND K. B. PANDA JJ. 
Puja Ramakrishna Panda Samant 
(decd) and others, Petitioners v. Gan« 
gadhar Sahu and others, Opposite Parties. 


Original Jursd. Case No. 978 of 1969, 
D/- 12-2-1973. to quash order of N.- 
Dora, Tahasildar, Tigiria D/- 13-12-1966. 


Index Note:— (A) Orissa Estates Abo« 
lition Act, Section 7 (1) — Entitlement to 
occupancy right under — To persons own- 
ing less than 33 Acres — Computation of 
Lands “owned” — Lands held by Marfat- 
dar of a deity are not lands “owned” by 
the Marfatdar, 


Brief Note:—- (A) Petitioner’s claim to 
be recorded as occupant under Sec. 7 was 
rejected by the lower authorities on the 
ground that his total holding of land (lands 
owned together with lands held by him 
as Marfatdar) exceeded 33 Acres. 


Held: In computing the total exten’ 
of lands owned by the petitioner, the 
lands held by him aS Marfatdar cannot be 
taken into account. Ownership of lands 
held as Marfatdar of deity vesis in the 
Deity and rot in Marfatdar who is merely 
like a manager. AIR 1922 P. C. 123 Relied 
on. ` (Paras 1 & 4} 


CQ/DQ/B371/73/CSJ/PSP. 


O73. - 
Cases Referred: Chronological Paras 
AIR 1922 PC 123 = 48 Ind App 302 

Vidya Varuthi Thirtha Swamigal v. 

Baluswami Ayvyar 
Mrs, A, K. Padhi, for Petitioners: 
Standing Counsel, for Opposite Parties. 


PANDA, J.:— The short question that 
arises for consideration in this case is 
whether the Marfatdar of a deity can be 
said to own the marfatdary property. 3.18 
acres of land covered by Khata Nos. 108 
and 109 of mouza Purung Tigiria stand 
recorded in the name of the original peti- 
tioner Puja Ramakrishna Panda. The 
Orissa Estates Abolition Act came into 
force on 19-2-1952. By that time, these 
lands were in possession of temporary 
lessees of the petitioner who was the in- 
termediary. The petitioner then made an 
application to the Tahasildar. Tigiria 
under Section 7 of the Orissa Estates Abo- 
lition Act (hereinafter referred as the 
Act) for recording him as the tenants in 
respect of these lands, his contention be- 
ing that the total extent of lands owned 
by him is only 31-41-1/2 acres. His ap- 
plication was opposed by the temPorarv 
lessees and after hearing the parties, the 
Tahasildar, Tigiria rejected this petition. 
He then filed an appeal before the Addi- 
tional District Magistrate, Cuttack who by 
his order dated 3-5-1969 dismissed the 
appeal on the ground that the lands held 
by the petitioner in his own right together 
with the lands held by him as Marfatdar 
in the ex-State of Hindol exceeds 33 acres 
and consequently the petitioner is not en- 
titled to claim the benefit of Section 7 of 
the Act. Aggrieved by this order. the reti- 
tioner filed the present application under 
Articles 226 and 227 of the Constitution 
for quashing the orders passed bv the 
Tahasildar, Tigiria and the Additional 
District Magistrate, Cuttack. The tem- 
porary lessees who are impleaded as opp. 
parties in this case have not put in an 
pearance, During the pendency of this 
case, the original petitioner Puia Rama- 
krishna Panda died and his heirs have 
been substituted in his place. 


2e Section 7 of the Act ïn so far as 
is relevant reads thus: 

t7, (1) On and from the date of vest- 
ing:— 

(a) xx XX XX 

(b) lands used for agricultural or 
horticultural purposes and held by a tem- 
porary lessee or lessees of an intermediary 
who owns either as Intermediary or in any 
other capacity less than thirty-three acres 
of land in total extent situated within the 
State, - 


(c) xx XX XX 
be deemed to be settled by the State Gov- 
ernment with such Intermediary and with 
all the share-holders owning the estate 
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and such Intermediary with all the share- 
holders shall be entitled to retain posses~ 
Sion thereof and hold them as raivats 
under the State Government having oc- 
cupancy rights in respect of such lands 
subject to the payment of such fair and 
equitable rent as mav be determined by 
the Collector in the prescribed manner: 
XX KX xx” 


3. There is no dispute that the 


original petitioner was the marfatdar in 


respect of certain lands belonging to a 
deity and that if these lands are taken 
into account in determining the total ex- 
tent of lands situated within the State and 
owned by the petitioner. it would exceed 
thirty-three acres. It is also not disputed 
that ifthe marfatdary property is left out 
of account, the total extent of lands owned 
by the petitioner would be less than 
thirty-three acres. The question for de- 
termination therefore is whether a person 
who is the marfatdar of a deity can be 
said to own the properties belonging to 
the deity. 


A. The exact legal position of a 
Sebait or Marfatdar has now been settled 
by the pronouncement of the judicial 
Committee in Vidya Varuthi Thirtha 
Savimigal v. Baluswami Avvar AIR 1922 
PC 123. Their Lordships held that re- 
lation of a Sebait in regard to the Debot- 
tar property is not that of a trustee to 
trust property in English law. In English 
law. a legal estate in the trust property 
vesis in the trustee who holds it for the 
benefits of cestui que trust. In a Hindu 
religious endowment the entire ownership 
of the dedicated property is transferred to 
the deity or the institution itself as a 
juristic person and the Sebait or the 
Mahani is a mere manager. This is what 
their Lordships stated at page 126: 


OS ciple usta’ a “trust” in the sense in which 
the expression is used in English law. is 
unknown in the Hindu system, pure and 
simple. Hindu piety found expression in 
gifts to idols and images consecrated and 
installed in temples, to religious institu- 
tions of everv kind, and for all purposes 
considered meritorious in the Hindu social 
and religious system; ............ Under the 
Hindu Law, the image of a diety of the 
Hindu pantheon is. as has been aptly call- 
ed a “juristic entity”, vested with the 
capacity of receiving gifts and holding 
property. Religious institutions. known 
under different names, are regarded as 
possessing the same “‘iuristic” capacity. 
and gifts are made to them eo nomine 
PESENE E When the gift is directly to en 
idol or a temple, the seisin to compiete 
the gift is necessarily effected by human 
agency. Called by whatever name. he is 
only the manager and custodian of the 
idol or the institution. In almast every 
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case he is given the right to a part of the 
usufruct, the mode of enjoyment and the 
amount of the usufruct depending again 
on usage and custom. In no case was the 
property conveyed to or vested in him: 
Nor is he a “trustee” in the English sense 
of the term, although in view of the obli- 
gations and duties resting on him, he ‘is 
answerable as a trustee in the general 
sense for maladministration.” 


Extracts of the records of right per- 
taining to the lands in Hindol are to be 
found in Annexure C and thev show 
that one of the plots is recorded in the 
name of Jagannath Mohaprabhu marfat 
Puja Narasingha Panda and the other in 
the name of Gopinath Mahaprabhu Mar- 
fat Narasingha Panda Samanta. It is 
thus clear that the lands are recorded in 
the names of the deities who as iuristic en~ 
tities are capable of owning and holding 
property. The deity being in the position 
of a minor has necessarily to act through 
human agency and the latter is called 
marfatdar, This is the sense in which the 
expression “Marfatdar”’ is used in settle+ 
ment records. In no sense can the mar~ 
fatdars be deemed to be owning the pro~- 
perties belonging to the deities. The 
Courts below were therefore clearly in 
error in holding that the properties held 
by the original petitioner as marfatdar 
properties owned by him. It was. there- 
fore, not open to them in computing the 
total extent of lands owned by the late 
petitioner to take into account the extent 
of lands held by him as marfatdar. 


5. We would accordingly. allow 
this application and quash the orders pass- 
ed by the Tahasildar, Tigiria and the 
Additional District Magistrate, Cuttack in 
Annexures A and B respectively, and 
direct the Tahasildar. Tigiria to dispose of 
the application of the petitioner in the 
light of the observations made above. 
There shall be no order as to costs. 7 

PANDA, J.:— 6. I agree. 


Application allowed. 
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S. ACHARYA J. | 
Choudhury Prafulla Chandra Routra¥ 
and Others, Appellants: v. Indramani 
Baral and Others, Respondents, 


Second Appeal No. 5 of 1970, D/- 31-1 
1973. against order of M. J. Rao. Addl. 
Dist. J. Cuttack, D/- 9-8-1969. ! 

Index Note:— (A) Limitation Act 
oa Articles 142 and 144 — Anpplicabi- 

Brief Note:— (A) Plaintiff’s suit for 
declaration of their title to suit property 


CQ/DQ/B360/73/DHZ 


A. I. R 
and for confirmation of possession — Fure 
ther prayer that if plaintiffs sre found ta 
have been dispossessed by defendants from 
suit land during pendencv of suit. decree 
for recovery of possession maybe passed 
— Held dispossession prior to institution of 
the suit had not been alleged in the plaing 
— Rejection of plaintiffs prayer to gef 
their names mutated in respect of the 
lands was not indicative ofthe fact that 
they were not in possession of the land — 
Article 144 and not Article 142 was appli- 
cable to the case. AIR 1965 SC 1553 Re- 
lied on. (Paras 7, 8} 


Cases Referred: Chronological Parag 


AIR 1965 SC 1553 = (1965) 3 SCR | 
63. Gurbinder Singh v. Lal Singh 8 
ATR 1965 SC 875 = (1965) 1 SCR 20. 
teed Dusadhia v. Mohammad Mir 
an 


_ K. M. Syain, for Appellants: B. Paf- 
naik and D. Mohanty, for Respondents. 


JUDGMENT:— The defendants, who 
were respondents 1 to 12 in the Court bes 
low, have preferred this second appeal 
against the decision of the Additional Dis» 
trict Judge, Cuttack in Title Appeal 
No. 142 of 1967 reversing the decision of 
the Second Munsif. Cuttack in Title Suif 
No. 246 of 1961. 


2. The plaintiffs case In short is 
that one Sana Das was the father of de« 
fendant No. 10. and he was recorded as 
the tenant in respect of the suit lands com- 
prising’ an area of Ac. 1.93 decimals in 
Khata No. 194, specifically described in 
the schedule of the plaint. The above 
named Sana Das possessed the suit lands 
till his death in 1945. Thereafter defendant 
No. 10, the daughter of Sana Das, succeed~ 
ed to the suit property as the only heir 
and successor of late Sana Das. She sold 
the suit property to the plaintiffs along 
with some other properties bw a register~ 
ed sale deed dated 18-12-1956 and delivers 
ed possession of the same to the plaintiffs, 
The plaintiffs remained in possession of 
the suit lands, but in the year 1958 de=- 
fendants TF. 2 and 5 with the help of a 
large number of Gundas trespassed into 
the suit lands, cut and removed the ripe 
paddy crops raised thereon by the plain« 
tiffs, for which a case under Section 379 
I. P. C. was filed against these defen« 
dants. The trial Court acauitted these de- 
fendants on their plea as specifically stat- 
ed in the plaint, to be referred to later in 
this judgment. 


According to the plaintiffs Sana Das 
was an illiterate person. he vas posses« 
Sing the suit lands on his own right and he 
never executed anv Nadavi deed in favour 
of the landlords. The defendar:ts were the 
ex-proprietors of the Mahal till the touzi, 
in which the suit lands are situated, vested 
in the Government of Orissa. The defens 
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dants have had no title to or possession 
over the suit lands. Mainly on the above 
averments the plaïntiffs inter alia pray 
for a declaration of their title to and for 
confirmation of their possession over the 
sult lands. They further pray that in case 
the plaintiffs are found to have been dis- 
possessed from the suit lands during the 
pendency of the suit, a decree for reco- 
very of possession of the suit lands in 
their favour may be passed. They also 
pray for the issue of a permanent injunc- 
tion against the defendants restraining 
them from interfering with the plaintiffs’ 
possession of the suit lands in any manner. 

3. The case of defendants 1 to 9, 
who filed a joint written statement. short- 
ly stated, is that their ancestors got the 
suit lands recorded Benami in the name of 
Sana Das, one of their servants, to avoid 
certain complications. Subsequently a 
Nadavi deed was taken from the above~ 
named Sana Das in April, 1934. According 
to them neither Sana Das nor his daugh= 
ter, defendant No. 10. ever possessed the 
suit-landgs and they never paid any rent 
for the same. The defendants paid rent 
after the abolition of the Zamindaryv and 
possessed the suit lands as before. Plaintiff 
No. 3 filed a criminal case against some 
of these defendants on the strength of a 
collusive Kabala executed by defendant 
No. 10 in favour of the plaintiffs, but the 
accused persons were acauitted in that 
case. It is alleged that Sana Das had no 
title to the suit lands, and even assuming 
that he had anv title to the same. that was 
lost on account of his discontinuance of 
possession for more than 12 years. They 
also aver that thev are in possession of 
the suit lands for more than 12 vears to 
the knowledge of evervbody. and So they 
have acquired good title to the same by 
adverse possession. It is also alleged that 
the ancestors of the defendants since long 
dispossessed Sana Das. and accordingiv 
his heirs and successors never possessed 
the suit lands, and so the plaintiffs can- 
not have anv remedy in this suit, and this 
suit is barred by limitation. 


A, The trial Court found that the 
defendants had been in possession of the 
lands since the life time of Sana Das: the 
plantiffs or their predecessors-in-interest 
were not in possession of the suit lands 
within the prescribed period of limitation, 
and so the suit was barred bv limitation 
a ee Article 142 of the old Limitation 

ct. 

The appellate court finds that the de- 
fendants have failed to prove that they 
are in possession of the suit lands. It also 
finds that the plaintiffs have title to the 
suit lands and they are and their predeces- 
sors-in-interest were in possession of the 
same, On the above finding it decreed the 
plaintiffs suit. 


C. P. C. Routrai v. Indramani Baral (S. Acharya J.) 


[Prs. 2-7] Ori. 223 


5. Undisputedly the provisions of 
the old Limitation Act apply to this case. 
On the arguments advanced bv the learned 
counsel for both the parties the only aues- 
tion which arises for consideration in this 
appeal is whether the Article applicable 
to this case is Article 142 or Article 144 of 
the old Limitation Act, 

G. Mr Swain, the learned counsel 
for the appellants. states that the fact that 
the plaintiffs instituted a criminal case 
under Section 379 I. P. C. in the year 1958 
against some of the defendants as they tres- 
passed into and cut and removed paddy crop 
from the suit lands, and in that case those 
defendants were acquitted on their plea 
of bona fide exercise of right as stated in 
the plaint, and the facts that the plain- 
tiffs prayer to mutate their own names 
in respect of the suit lands was rejected, 
and the plaintiffs after all these had to 
institute this suit. with an alternative 
prayer for recovery of poseession go to 
show that the plaintiffs were actually not 
In possession of the suit lands and had 
been dispossessed of the same by defen= 
dants. 

On the above submission Mr. Swain 
contends that Article 142 only is appli- 
cable to this case. and accordingly the 
court below, without proceeding to en= 
quire about the defendant’s possession of 
the suit lands, should at first have direct- 
ed its attention to examine if the plaintiffs 
have been able to establish that they in- 
stituted this suit within 12 years of their 
dispossession, and as that fact has not been 
categorically established by them. the suit 
is barred by limitation. He also urges that 
the trial Court arrived at the finding that 
the plaintiffs were not in possession of the 
suit lands within the prescribed period of 
limitation, and the finding of the appel- 
late Court regarding possession of the suit 
lands is a half-hearted and hesitant one 
and should not be relied and/or acted 
upon for any purpose whatsoever. 

7. In the plaint it is nowhere aver-| 
red that the plaintiffs have been disposses- 
sed by the defendants. In paragraph 5 of 
the plaing it is stated that the 
defendants 1, 2 and 5 with the help of a 
large number of Gundas and their labo- 
urers trespassed upon the suit lands on 
26-11-1958 and cut and removed 
therefrom the ripe paddy crops raised by 
the plaintiffs due to which the plaintiffs 
instituted a criminal case under Section 
397 I. P. C. against these defendants, but 
they were acquitted on a particular plea 
as stated in the said paragraph. Having 
stated so. it is thereafter specifically 
averred in the same paragraph that after 
1958 the plaintiffs are in peaceful posses- 
sion of the suit lands and they are raising 
and appropriating crops therefrom. The 
plaintiffs. as stated in paragraph 2 above. 
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mainly ask for a declaration of their title 
to and confirmation of their possession of 
the suit lands. The praver for recovery of 
possession is not made on the basis of their 
dispossession by the defendants prior to the 
institution of the suit. The prayer to this 
effect as specifically worded is “in case 
the plaintiffs are found to have been dis- 
possessed during the pendency of the suit 
then recovery of possession of the same.” 
may be decreed in their favour. So dispos- 
session prior to the institution of the suit 
has nowhere been alleged in the plaint. 


In the above-mentioned criminal case 
instituted by the plaintiffs in the year 1958 
against defendants I, 3 and 5 it is said 
that the court acauitted the accused per- 









Benami in the name of Sana Das who ex~ 
ecuted an unregistered Nadavi 


show that the accused persons proved the 
above-mentioned facts on which they bas- 
ed their plea. The trial Court specifically 


criminal Court it cannot be presumed or 
inferred that the accused persons continu- 
ed in possession of the suit lands and the 


stated earlier specifically aver that since 
after that incident the plaintiffs are in 
possession of the suit lands; and the court 
below finds that the plaintiffs are in pos- 
session and the defendants were never in 
possession of the suit lands. In the order 
of the Revenue Authority in Mutation 
Case No. 2868/60 (Ex. 5) there is no de=- 
finite finding to the effect that the defen- 
dants were in possession of the suit lands. 
Paragraph 6 of the said order does not 
Show if the content thereof is a finding 
of the authority or is a statement of fact 
as alleged by one of the parties to that 
Mutation Case. 

On a perusal of Ext. 5 I do not find 
anything definite therefrom on which it 
can be said that the Revenue authority 
found that the plaintiffs were not in pos- 
session of the suit lands. It is quite evi- 
dent from Ext. 5 that the respective claims 
of both the parties to mutate their own 
names in respect of the lands in Khata 
No. 164 were disallowed, and these lands 
were ordered to be kept as before in the 
name of the aforesaid Sana Das on the 
finding that the dispute between the par- 
ties relating to the aforesaid lands. is of 
a civil nature. That being so it cannot 
be said that the rejection of the plaintiff's 
prayer to vet their names mutated in res- 
pect of the suit lands is indicative of the 
fact that the plantiffs were not in pos- 
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session of the same as contended bv Mr.) 
Swain. 


Moreover the above-mentioned pra- 
yer for recovery of possession as auoted 
above is not an alternative prayer for the 
main prayer for confirmation of posses- 
sion, That is an independent praver and 
has been made to meet the exigency of 
the situation arising from any overt act of 


-the defendants during the pendency of the 


suit, 


8. In order that Article 142 of the 
old Limitation Act is attracted the plain- 
tiffs must initially have been in possession 
of the property and should have been dis- 
possessed by the defendants or some one 
through whom the defendants claim or 
alternatively the plaintiffs should have 
discontinued possession. (AIR. 1965 SC 1553 
at p. 1555). The plaintiff’s title to the suit 
lands. as found by the court below, is not 
assailed. The plaintiffs directly or indi- 
rectly have nowhere alleged dispossession 
or out of possession of the suit lands, as 
Can be seen from the discussion made 
above. The Court below has arrived at the 
finding of fact that the plaintiffs are in 
possession of the suit lands and the defen- 

ants were never in possession of the 
same. On these facts I am of the opinion 
that Article 144 and not Article 142 is ap- 
plicable to this case, (In this connection 
the decision in AIR 1965 SC 875 may 
be seen). 

- 9. Mr. Swain has contended that 
once it is held that Article 144 is appli- 
cable to this case he can no further chal- 
lenge the findings and conclusions of the 
court below on any other ground. 

16. In the result therefore I do not 
find any merit in this appeal which ac- 
cordingly is dismissed. but in the circum- 
Stances without costs of this Court. 


Apteal dismissed. 





AIM 1973 ORISSA 214 (V 60 C 74) 
B. K. RAY. J.. 


Dr. Mrs. Sarojini Pradhan, Petitioner 
v. Khirode Chandra Pradkan. Opposite 
Party. 

Civil Revn. No. 75 of 1972, D/- 23- 
1-1973, from order passed by K. C. Kar. 
sub. J.. Keonihar, D/- 23-2-1972. 

Index Note :— (A) Civil P. C., Sec- 
tion 115 — A single revision against a 
common order involving two distinct 
issues is not competent. (X-Ref: Order 
6, Rule 17 and Order 11, Rule 12). 

(Para 3) 

Brief Note:— (A) Even if two appli- 
Cations of the defendant under Order 6 
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Rule 17 and Order 11, Rule 12 for amend- 
ment of written statement and for dis- 
covery of certain documents respectively 
are disposed of by the trial Court by 2 
common order, the issues being distinct 
two separate revisions must he filed 
against that order. (Para 3) 
Index Note:— (B) Civil P. C., Order 
6, Rule 17 — Petition for amendment of 
pleadings — Unusual delay — Petition 
does not necessarily deserve rejection. © 
(Para 5) 
Brief Note-— (B) The rule that a 
petition for amendment of pleadings is 
liable to be rejected on the ground of 
unusual delay is not an inflexible one, 
AIR 1972 SC 2091, Distinguished 
ara 5) 
Index Note:— (C) Civil P. C.. Order 
6, Rule 17 — Amendment of written 
statement availing new legal stand 


de- 
serves to be allowed. (Para 4) 


Brief Note:— (C) Where a plaintiff 
files a suit for damages on ground that 
the defendant has terminated the agree- 
ment between them and seeks to amend 
the written statement alleging that the 
suit is hit by Section 69 of the Partner- 
ship Act as the agreement is not regis- 
tered, the amendment deserves to be 
allowed. The amendment does not seek 
to add new facts nor does it revive a 
time-barred cause of action. (Para 4) 

Index Note:— (D) Civil P. C., Sec- 
tion 115 — Amendment of pleadings — 
Revision against trial Court’s order is 
maintainable: (X-Ref: Order 6, Rule 17). 

Brief Note:-— (D) It cannot be said 
that amendment of pleadings being a 
matter which lies entirely in the discre-« 
tion of trial Court. revision against order 
refusing amendment is not competent. 

(Para 6) 

Refusal of a Court to allow an appli- 
cation for amendment of pleadings even 
though the amendment does not constitute 
the addition of a new cause of action buf 
merely amounts to a different approach 
to the same facts amounts to refusal to 
exercise the jurisdiction vested in it by 
law. Hence revision against the refusal 
order is competent. AIR 1973 SC 76. Dis- 
tinguished. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1973 SC 76 = 1972 SCD 161, 
Managing Director Hindusthan 7 
Aeronautics v. A. P. Tarway 6 
AIR 1972 SC 2091 = (1972) Tf 
SCWR 916, Gauri Shankar v. 
Hindusthan trust (Pvt.) Ltd 5 
(1972) 2 Cut WR 1044 = ILR (1972) 
Cut 628, K. L. Subudhi Bros v. 
D. Bhaskar Rao 4 
R. N. Das and J. Swain for Peti- 
tioner, S.C. Mohapatra. for Opposite 
party. 


Sarojini Pradhan v. K. C. Pradhan (B. K. Ray J.) [Prs. 


1-3] Ori. 215 


ORDER :— The opp. party as plain- 
tiff has instituted the suit out of which 
this application arises for recovery of 
Rs. 64,000.00 and odd against the defen- 
dant petitioner on the allegation that the 
petitioner entered into an agreement 
with him for working of her mines: that 
She executed a power of attorney in his 
favour and that She having terminated 
the agreement, he sustained loss and 

amage, 

2. The case of the petitioner in 
her written statement in the Court be- 
low is that she appointed the opp. party 
as her agent to work her mines by exe- 
cuting a power of attorney in his favour: 
that she also entered into an agreement 
with the opp. party for working of the 
mines; that the termination of the agree- 
ment was valid and that the claim 
for damages is not tenable. The peti- 
tioner in the Court below bv her peti- 
tion dated 7-2-72 sought to amend her 
written statement by incorporating the 
following statement. 


"That the plaintiff’s suit is hit by 
Section 69 of the Indian Partnership 
Act, 1932, inasmuch as, by ‘the agree- 
ment of 24-3-1965. a partnership was 
constituted which however has not been 
registered as a firm under Section 59 of 
the Indian Partnership Act.” 

She also filed another application In the 
Court below under Order 11, Rule 12. 
C. P. C. for discovery of certain docu- 
ments. The learned Subordinate Judge 
by his order dated 23-2-1972 rejected 
both the petitions of the petitioner. viz., 
one under Order 6. Rule 17, C. P. C.. for 
amendment of the written statement, and 
the other for discovery of certain docu- 
ments under Order 11, Rule 12. C. P. C., 
Being aggrieved bv the aforesaid order, 
she has come up with this civil revision. 


3. At the time of hearing. Mr. 
S. C. Mohapatra, learned Counsel for 
opposite party raises a preliminary point 
that even though a common order dated 
23-2-72 has been passed by the Court 
below, since by the said order the learn- 


ed Subordinate Judge has dispos- 
ed of two separate applications of 
the petitioner. one for amendment 
of her written statement and the 


other for giving discovery to certain 
documents, the petitioner should have 
filed two civil revisions instead of one. 
He contends that unless the petitioner 
elects to confine the present civil re- 
vision to anv one of the two orders passed 
by the Court below. this, revision is liable 
to ba dismissed. There is sufficient force 
in this contention. AS a matter of fact, 
the petitioner by two Separate applications 
moved the court below for the two sepa- 
rate and distinct reliefs. one being for 
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allowing her to amend the written state- 
. {ment and the other being to direct the 
opp. party to giva discovery of certain 
documents, Conironted with this posi- 
tion, Mr. R. Das, learned counsel for 
petitioner confines the present revision 
to the impugned order relating to the 
petition for amendment of the written 
Statement. This revision is, therefore, 
confined to amendment matter. 


4. According to Mr. Das, the pro- 
Posed amendment simplv flows from the 
agreement relied upon bv the plaintiff in 
his plaint. By the proposed amendment. 
no new facts are sought to be added. To 
allow the proposed amendment would 
amount to giving the petitioner 
an opportunity to avail of a new legal 
Stand which is not there in the original 
written statement. It is urged by him 
that the amendment sought to be made 
does not in any way prejudice the plain- 
tiff and the trial Court mav at anv stage 
of the proceedings allow either partv to 
alter or amend the pleadings in such 
manner as may be just. According to 
Mr. Das, an amendment can be made as 
may be necessary for the purpose of de- 
termining the real questions in contro- 
versy between the parties. It is true that 
the petitioner by the proposed amend- 
ment wants to take a new legal plea 
which is available to her on the very 
agreement relied upon bv the opposite 
party in his plaint. It cannot be doubted 
that the amendment sought to be made 
in .the present caSe is one which flows 
from the original written statement and 
the agreement referred to in the plaint. 
No new facts are Sought to be introduc- 
ed by the proposed amendment. Further, 
the proposed amendment does not amount 
to reviving a cause of action which has 
already become barred by time. On the 
other hand, I feel that not to permit the 
petitioner to amend her written state- 
ment as desired would deprive her of 
a valuable legal stand which may be 
available to her at the time of final hear- 
ing of the suit. Under Section 115, 
C. P. C. this Court is competent to en- 
tertain an application in revision against 
an order either refusing or allowing an 
amendment as the said order amounts to 
a case decided by a subordinate Court 
(see 1972 (2) Cut WR 1044, K. L. Subudhi 
Bros. v. D. Bhaskar Rao.) 


5. Mr. S. C. Mohapatra, learned 
counsel for opposite party relying upon 
a decision reported in AIR 1972 SC 2091 
Gouri Shankar v, Hindustan Trust Ltd. 
contends that on account of unusual de- 
lay on the part of the petitioner to come 
forward with an application to amend 
her written statement, the said application 
Is liable to be rejected and has been 
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rightly dismissed by the Court below. 
The impugned order. however. discloses 
that tte amendment petition has not been 
rejected on account of deley. The rule 
that a petition for amendment is liable 
to be rejected on the grourd of unusual 
delay is not an inflexible one. Each case 
has to be judged in the background of its 
Dwn fects. the case relied upon by 
Mr. Mohapatra the delay ccmplained of 
was fr a period of long 3 vears. The 
fact which weighed with their Lordships 
in the said Supreme Court decision was 
that had the petition for amendment been 
filed earlier, the plaintiff in view of the 
new p-ea sought to be introduced by the 
amendment could have withdrawn 
the sut with permission to file a fresh 
suit or the same cause of action and re+ 
filed tae suit after serving the notice for 
termination of the contractual tenancv. 
Their Lordships felt that the new plea 
sought to be introduced by the amend= — 
ment was only meant to harass the plain- 
“ff unnecessarily and that to allow such 
an am=ndment would result in not fur- 
chering the cause of justice. In the case 
before me, in view of the plea sought to 
3e tak2n by the petitioner, the auestion 
of withdrawing the suit with permission 
zo brirg a fresh suit on thé same cause 
of action cannot arise, because the legal 
Dar sought to be pleaded against the 
plaintif being under Secticn 69 of the 
-ndian Partnership Act. the said bar can- 
not be removed bv the plaintiff by gett- 
ing the alleged partnership firm regis- 
zered after the cause of action for the 
suit has arisen. That apart, the delay in 
the present case is not much. The order- 
sheet cf the case reveals that the parties 
are fig: ating tooth and nail and on several 
occasions in the past they have come 
before this Court to agitate their respe 
etive grievances on certain controversi 
points. When on ealier occasions, tl te 
matter was pending before this Court, it 
is very likely that the attention of the 
parties would be focussed cn the points 
raised by them before this Court and 
they would not be so very vigilant about 
their respective pleadings in the trial 
Court. Taking all these into considera~ 
tion, I Jo not accept the contention of Mr. 
Liohapetra that the proposed amendment 
is liabl2 to be rejected on account of un« 
usual celay. 


6. It is next contend2d by Mr. 
Mohapatra that an amendment of plead- 
ings is a matter which lies entirely in the 
discretion of the Court. This discretion 
cf the Court has to be exercised iudi- 
cially, Therefore, when the Court be- 
low, afer due exercise of its jurisdiction 
judicially, has rejected the amendment 
Tetition of the petitioner, it cannot be 
said that it has exercised a jurisdiction 
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not vested in it by Iaw or has failed to 
exercise a jurisdiction so vested or has 
acted in exercise of the jurisdiction 
illegally or with material irregularity. In 
this view of the matter, Mr. Mohapatra 
urges that this Court cannot interfere 
with the impugned order reiecting the 
amendment in exercise of its powers un~ 
der Section 115, C. P. C., For this prox 
position, Mr. Mohapatra relies upon a 
decision reported in 1972 SCD (February 
Part), 161 = (AIR 1973 SC 76) Managing 
Director, Hindusthan Aeronautics v. A. P. 
Tarway. The case dealt with in the 
aforesaid decision is one relating to an 
order of injunction. The trial Court in 
that case passed an order of injunction 
after hearing the parties. The first ap- 
pellate Court modified the order of in« 
function passed by the trial Court. 
Against this decision of the first appel- 
late Court, both parties went up in re- 
vision to the High Court of Andhra Pra- 
desh. The High Court of Andhra Pra- 
desh accepted the revision petition of the 
plaintiff and rejected that of the defen- 
dant. Against this order of the High 


Court of Andhra Pradesh, appeals 
were preferred by specia] leave 
before the Supreme Court. Their Lord- 


ships of the Supreme Court held that 
the order of the first apnellate Court had 
been passed in exercise of jurisdiction 
vested in it by law: that the final order 
passed by the first appellate Court may 
be right or wrong: that a Court while 
passing an order in exercise of its juris- 
diction is competent to pass a right or 
wrong order: and that such an order 
passed by the first appellate Court is not 
open to revision by the High Court under 
Section 115. C. P. C.. The position of 
law emphasised by their Lordships of the 
Supreme Court in the aforesaid decision. 
would not be of any avail to Mr. Moha- 
_Patra_in the -présent case. True. a trial 
Court whilé “disposing of an application 
for amencment of pleadings exercises a 
fudiciai’ discretion vested in it bv law. 
."Ehis Court in exercise of its power under 
Section 115, C. P. C., is to see whether 
the discretion vested in the trial Court 
has been exercised or not and whether 
it has exercised the jurisdiction illegally 
or with material irregularity. Instances 
are not rare where this Court has inter- 
fered with the order of a trial Court 
- either allowing or refusing to allow an 
amendment. It is now well settled that the 
main consideration to be borne in mind 
in exercising a discretion in dealing with 
a matter of an amendment of pleadings 
are that the interest of substantial justice 
should be advanced. A party cannot be 


allowed by amendment to set up a new 
cause of action. particularly when a suit 


on the new cause of action is barred. 
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Where the amendment does not consti- 
tute the addition of a new cause of action 

ut amounts merely to a different or 
additional approach to the same facts. the 
amendment is to be allowed. In view of 
the principles mentioned above, if a Court 
while dealing with an application for 
amendment of pleadings refuses an am- 


endment in violation of the said princi-| 


ples, it has to be said that it has refused 
to exercise the jurisdiction vested in it 
law or has exercised jurisdiction with 
illegality. That being the position, I am 
of opinion that the contention of Mr. 
Mohapatra that this Court cannot inter- 
fere with the impugned order passed bv 
the trial Court refusing to amend thel 
Written statement is not sustainable. 


T. In the result therefore. I would 
allow the application. set aside the im- 
pugned order disallowing the petitioner’s 
application for amendment of the writ- 
ten statement and allow the petition for 
amendment, subject to the condition 
mentioned below. It has to be borne in 
mind that this is a suit for recovery of 
more than rupees sixty four thousand. 
The petition for amendment has -been 
filed by the petitioner two vears after 
the filing of the written statement. I am 
also conscious of the fact that in pur- 
Suance to the amendment made in the 
written statement, the plaintiff has to 
amend his plaint. In these circumstan- 
ces, I direct the petitioner to pav 
Rs. 200.00 as costs which. in mv view, is 
sufficient to compensate the plaintiff for 
the further harassment that would be 
caused to him on account of the 
amendment of the written statement 
which is being allowed. This cost shall 
be paid by the petitioner to Mr. S. C. 
Mohapatra learned Counsel for opposite 
party within a period of one month. from 
today, failing which. the revision petition 
shall stand dismissed with costs. 


Petition allowed. 


AIR 1973 ORISSA 217 (V 60 C 75) 
B. K. PATRA AND K. B. PANDA JJ. 


Sri Santosh Kumar Agarwalla. Peti- 
tioner v. State of Orissa and others. Oppo- 
site Parties. 


O. J. C No. 1r91 of 1970 and 


O. J. C. No. 165 of 1972. D/- 25-1-1973 
Index Note:— (A) Constitution of 
India, Article 226 — Writ petition is 


maintainable even against likelihood of 
damage to rights. 


Brief Note-— (A) Writ can be granted 
also where there is reasonable likelihood 
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of damage being done to the rights of the 
petitioner and not only after actual damage 
has been done. (Para 8) 

Index Note: — (B) Constitution of 
India, Article 225 — “Person aggrieved” 
-— Who is- 

Brief Note:— (B) The words “person 
aggrieved” do include a person who ‘has 
a genuine grievance that an order passed 
by an authority prejudicially affects. his 
interest. Thus the highest bidder for a 
forest coupe in government auction is en- 
titled to maintain a writ application 
against an order settling the coune with 
somebody else by negotiations. AIR 1966 
Sc’ 828: AIR 1972 Andh Pra 1 and AIR 
1969 Ker 164 Followed. (Para 9) 


Index Note:— (C) Constitution, of 
India, Arts- 14, 19 (1) (g) — Setltement of 
Government property by negotiation . by 
rejecting highest bid therefor in auction 
— No infringement of Article 14 or Arti- 
cle 19 (1) (g). 


Brief Note:— (C) As the bidder for 
Govt. property does not acquire any vested 
right by giving the highest bid and the 
Govt. has a right. like a private person; to 
fulfill its contracts through a person of 
its choice, the highest bidder for a Govt. 
forest coupe in a public auction could not 
complain of discrimination or of denial 
of right to trade when the Govt. settled 
the coupe (its property) with another iby 
negotiations. for higher price by reiecting 
the highest bid. (Case law discussed). 

(Para 12) 

Index Note:— (D) Orissa Govt. Rules 
of Business, Rule 10 — Settlement | of 
forest contract by Govt. without prior 
consultation with Finance Department, 
not illegal. 


Brief Note:— (D) In view of the de~ 
legation of the powers to various authori~ 
ties in the forest department to settle 
forest coupes without prior consultation 
with Finance Department, the settlement 
of coupe by the Government itself (dele~ 
gating authority) without such consulta- 
tion is not open to challenge, AIR 1972 
SC 1242 Distinguished. (Para 14) 

Index Note:— (E) Bihar Forest Code, 
Rule 152 — Violation of Rule 152 requir- 
ing settlement of forest coupe with 
highest bidder is not justiciable, i 


Brief Note:— (E) Rule 152 reauiriņng 
the government to settle a forest coupe 
with the highest bidder in publie auction 
being in the purely an administrative 
direction, violation thereof is not justici- 
able. ATR 1967 SC 1753 Followed. l 

(Para 12) 

Cases Referred: Chronological Paras 
AIR 1972 SC 1242 = (1972) 2 SCWR 
278. Haridwar Singh v. Begun 

Sumbrui 14 
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A. IL R. 
AIR 1972 SC 1792 = 1973 Cri LJ 
458, Railway Board v. M/s Observer 
Publications (P) Ltd. 
AIR 1972 SC 1816 = 1972 Tax LR 
2298, State of Orissa v. Harinarayan 
_ Jaiswal 12 
AIR 1972 Andh Pra 1 = (1871) 2 Andh 
WR 363 (FB), P. Chenchulakshmma 
v. Estates Abolition Tribunal, 
_ Nellore 9 
(1971) 1 Cut WR 147, Purnachandra 
Das v. Director of Public Instruc- 


tions, Orissa 12 
AIR 1970 Delhi 195 = M. K. Mathulla l 
v. N. N. Wanchoo 12 


ATR 1969 wa 154 = 1968 Ker LT 652 
(FB). K. C. Pazhanimala v. State 
of Kerala g 

AIR 1967 SC 1753 = (1967) 3 SCR 636 
G. J. Fernandes v. State of 
Mysore 12 

AIR 1966 SC 828 = (1966) 2 SCR 172, 
G. Venkateswara Rao v. Govt. of 

_ Andh Pradesh 

AIR 1962 SC 1044 = (1962) Supp 3 
SCR 1, Calcutta Gas Comoany v. Í 
State of West Bengal 9 


AIR 1961 Cal 214 = 65 Cal WN 685, 
Bidyachari Spil Matsyaijibi Sama- 

l baya Samity v. State 

ATR 1959 SC 490 = (1939) Supp (1) 
SCR 787, C. K. Achutan w. State 
of Kerala 

ATR 1951 AH 257 = ILR (1951) 1 All 
269 (FB), Motilal v. State Govt. of 
Utter Pradesh 12 


L. Rath and U. K. Nanda, for Peti- 
“ioner; In O. J.C. Nos. 1191 of 1970 and 163 
of 1972: H. G. Panda & A. K. J. Mohapatra, 
“or Opposite Party In O. J. C. No. 1191 of 
1970: Addl. Govt. Advocate. for Opposite 
Boe O. J. C. Nos. 1191 of 1970 and 165 
o : 


PATRA, J.:— Santosh Kumar Agar- 
walla who is the petitioner in both .the 
cases is a Forest Contractor at „Angul deal- 
ing in Genduli gum which is `a. minor 


£0) 


forest produce. For the vear ‘197 0-71 
(wrongly mentioned as 1960-70 in the~ 
petition), the sale of Gendwi gum of 


Angul Forest Division was notified by the 
Divisional Forest Officer. Angul (O. P. 
No. 3) to be held by public auction on the 
20th and 21st October, 1970. The notifi- 
cation was published in the Orissa Gazette 
cated 18-9-1970. and the auction was on 
20-10-1970. The petitioners bid for 
Rs. 2.100/- was the highest bid and the 
sale was knocked down in his favour. The 
tetitioner deposited the security money of 
Rs. 210/-. The fact of the petitioner be- 
ing the highest bidder was Cculy comm- 
unicated to the Conservator of Forests 
(9. P. No. 2) who in turn communicated 
to the State Government (O. P. No. D for 
finalisation of the agreement. The State 
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Government instead of finalising the sale 
in favour of the petitioner passed the im- 
pugned order Annexure-7 dated 2-12-1970 
granting in favour of Dayal and Cc. (O. 
P. No. 4), the lease of Genduli gum of 
Angul Division (excluding therefrom the 
Talcher area) for three years on pavment 
of rovalty which was directed to be fixed 
at 25 per cent over and above the highest 
bid received during the year. 


Agerieved by this decision, the petitioner 
filed O. J. C. No. 1191 of 1970 for the issue 
of a writ of mandamus directing opposite 
parties I to 3 not to settle the coupe with 
opposite party No.4 and to ratify the bid 
in favour of the petitioner. Pending dis- 
posal of the writ application. the peti- 
tioner prayed for and obtained an order 
Staying the settlement of the coupe with 
the opposite party No.4 and the working 
of the coupe by him. As the petitioner 
was the higher bidder in respect of the 
disputed coupe for the year 1970-71 and the 
writ application could not be disposed of 
during that period, a memo was filed on 
behalf of the State on 6-1-1972 that the 
relief as praved for by the petitioner was 
No more available to him and that the 
writ application had become infructuous. 
Tt is thereafter that on 3-3-1972 the peti- 
tioner filed O.3.C. 165 of 1972 praving 
for the issue of a writ of mandamus quash- 
ing the settlement of lease dated 2-12-70 
made in favour of opposite party No. 4 in 
Annexure-6 (which corresponds to An-~ 
nexure-7 of O. J. C. 1191/70). As common 
questions of fact and law are involved in 
both the writ applications. they have been 
heard together. 


2. The stand taken bv the peti- 
tioner in both the writ applications is that 
the sale of Genduli gum having been ad- 
vertised tebe made by the process of au- 
4 asid an auction having been held in 

Fiance therewith the petitioner 
_3 was the highest bidder at the 
auction was entitled to obtain the 
lease and that the subsequent action 
of Government in resorting to the 
method of negotiation with opposite party 
No. 4 and settling the lease in the latter’s 
favour for a period of three years without 
giving an opportunity to the petitioner to 
enter into negotiation is bad and mala fide 
and that the action of the Government 
(Og P. No. 1) is also hit by Articles 14 and 
19 (1) (È) and (g) of the Constitution. It is 
also complained that in settling the lease, 
the principles of natural justice were 
violated inasmuch as no notice was given 
to the petitioner regarding the intended 
cancellation of the settlement in 
favour, although bv such cancellation, the 
petitioner’s rights were going to be affect- 
ed. 
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The legality of action of the Govern- 
ment is also challenged on the ground 
that under Rule 152 (4) of the Orissa 
Forest Department Code the only com- 
petent authority to accept the bid is the 
Conservator of Forests and Government 
have absolutely no power to give anv 
contrary directions in the matter. In a 
case Of this nature. where finances of the 
State are involved, it was incumbent and 
mandatory on the Forest Department of 
Government to consult the Finance De- 
partment before any action was taken and 
as no such consultation had been made in 
the instent case. the order of Govern- 
met in Annexure-7 is liable to be quash-~ 
ed. 


3: In the counter affidavit filed 
on behalf of opposite parties lto 3 it is 
admitted that the petitioner was the 
highest bidder for Genduli gum for Angul 
Forest Division in the public auction held 
at Angul on 20-10-1970 and that the bid 
Was provisionally accepted by the Divi- 
sional Forest Officer subject to confirma- 
tion by competent authority. But mean- 
while, on 28-8-1970. opposite party No. 4 
had submitted a petition (Annexure-A to 
the counter) to the Minister, Forests stat- 
ing inter alia that he had established a 
factory for processing Genduli gum at Jhar- 
suguda, that the industry was suffering for 
want of raw materials and in the cir- 
cumstances requesting Government to set- 
tle the lease of Genduli gum of Angul 
Division in his favour by means of nego- 
tlations. Opposite party No. 4 was advised 
to get his application processed through 
the Industries Department which was duly 
done by him. The Industries Department 
recommended to the Forest Department 
the case of opnosite party No. 4 for svm- 
pathetic consideration. Pending final con- 
sideration of the application of opposite 
party No. 4. Govt. did not ratifv the sale 
held by auction in which the petitioner 
was the highest bidder. 


In due course. the application of oppo- 
Site party No. 4 was considered and the 
impugned order dated 2-12-1970 (An- 
nexure-7) was passed by Government 
granting the lease of Genduli eum 
of Angul division (Excluding Talcher 
area) to opposite party No. 4 on pavment 
of royalty at an amount which is 25 per 
cent over and above the highest bid offer- 
ed bv the petitioner at the public auction. 
In passing the impugned order, Govern- 
ment acted bona fide and in the best inte- 
rests of the Revenues of the State. The 
allevation of mala fides made in the peti- 
tion was denied. It was further averred 
that the bid offered bv the petitioner at 
the auction sale which was subiect to 
ratification having not been ratified, the 
petitioner had not acauired any right 
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which he could enforce in application 
under Article 226. As the forest produce 
in question belongs to the State it is open 
to the latter to settle the same for higher 
revenue and there is no violation either 
of Article 14 or of Article 19 of the Con 
stitution. In the circumstances of the 
case, no consultation with the Finance De- 
partment was necessarv before settling the 
lease in favour of opposite party No.: 4. 
It was, therefore, contended that the ate 
tioner had no right either to obtain the 
lease for the year 1970-71 or for an order 
quashing settlement of the lease granted 
in favour of opposite party No. 4. The ap- 
plication is premature and is not main- 
tainable, 


4. Opposite party No. 4 also filed 
counter affidavits in both the writ appli- 
cations supporting the stand taken by 
opposite parties 1 to 3. 

5. The facts of the case can be 
better appreciated if they are set out in a 
chronological order. 

28-8-1970 (Annexure-A} 


Petition by opposite partv No. 4 fo the 
Minister, Forests, Orissa informing that 
he had established a factory at Jharsuguda 
for processing gum and requesting Gov- 
ernment to revoke the order for stoppage 
of sale of Genduli gum and allow the same 
to be sold by public auction. or in the 
alternative, by negotiations in which case 
he might represent his case before no 
ernment, 

11-9-1970 (Annexure-B). 


In reply to the above. Government in the 
Co-operation and Forestry Department ad- 
vised opp. party No. 4 that his application 
for lease of Genduli gum should be pro- 
cessed through the Industries Depart- 
ment if any special consideration from the 
Forest Department was sought for. 
16-9-1970 (Annexure-E/4), 


Letter from the District Industries Offi- 
cer, Sambalpur addressed to the Director 
of Industries, Orissa enclosing thereto :a 
copy of the representation of opposite 
party No. 4 for consideration of his case 
for lease of Genduli sum. Itis mentioned 
in the letter that opp. partv No. 4 had 
actually got a gum processing unit at 
Jharsuguda. The case of opposite party 
No. 4 for the lease was recommended. 
29-9-1970 (Annexure-D/4). 

Letter from the Director of Industries, 
Orissa, to the Secretary. Industries De- 
partment, Bhubaneswar stating therein 
that opp. party No. 4 hasa processing unit 
at Jharsuguda and since it is an existing 
unit and that is actually in need of pro- 
curement of gum crude ete. which are 
extracted from forests, It is desirable that 
this unit may be extended with all sorts 
of encouragement for its development. 
[It was, therefore, suggested that the Gov» 
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ernment in the Industries Department may 
recommend the case of opp. party No. 4 
to the Co-operation and Forestry Depart- 
men: Zor providing suitable facilities for 
obtaimny these materials from the forests 
as otherwise the industrv would face 
closure. 


3-10-1970 (Annexure-C} 

Letter from the Industries Department fo 
the Co-operation and Forestry Depart- 
men; requesting the latter to consider the 
difficulties faced by opposite party No. 4 
a registered small scale industry engaged 
in processing of different varieties of 
gums and to grant it lease of the minor 
forest produce on long-term basis. 
5-10-1870: (Annexure-C/4). 


Letter from opp. party No. 4 to the Secre+ 
tary tc Government, Co-operation an 
Forestry Department intimating tha 
in accerdance with the advice viven to 
him he has moved the Industries Departa 
ment which in turn has reccmmended his 
case tc the Forest Department and re« 
ques-irg for issue of necessary orders to 
suspend the finalisation of the auction res 
lating to Angul Division including Tal 
cher portion till his case (opp. party 
No. Fi case) was disposed of by Govern» 
men 


Meanwhile. the Divisional Forest Of« 
ficer a Angul in the normal discharge of 
his dutes and obviously in the absence of 
any direction to the contrary from Govy= 
ernm2rt had advertised for selling the 
fores- >roduce of his division including 
Gendul: gum for the year 1970-1971. The 
Sale nctice was published in the Orissa 
Gazette dated 18th September, 1970 
fae zuction to 20th and 21st of October 
21-10-1970: 


Auctior for Genduli gum -c2 the Angul 


Division was held on 21-10-1979 and the 
biddges 


petition=r was the highest. 
Rs. 2,1(0/-. 


26-10-1570 (Annexure-2): 
Letter from the Divisional Forest Offi- 
cer, Anzul to the Conservator of Forests, 
Angu? circle stating therein that the peti- 
tioner was the highest bidder and that the 
highest bid amount was more 
than he up set price which was fix- 
ed at Rs. 2000/-. It was further intimated 
that con 23-10-1970 and 24-10-1970. two 
more ozfers were received each over 
Rs. 5008/- or more. He reported that She 
sale conducted on 21-10-1970 “has not 
been razified pending receipt of further 
instruct ons.” 

28-10-1¢70 (Annexure-3): 

Letter, cf Conservator of Forest to Govt. 
enclosina a copy of Annexure-2 and re- 
commerming that the Divisional Forest 
Officer should be asked to ratify the sale. 
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24-11-1970 (Annexure-4). ; : 
Letter of the petitioner to the Minister in- 
timating that he was the highest bidder at 
the auction and that he had learnt from 
the D. F. O. that the Government were 
pleased to stop the ratification order and 
requesting that instructions mav be issued 
to the D. F. O. to ratify the sale and to 
issue working order. 

24-11-1970) (Annexure-5). 

Letter by the petitioner to the Secretary, 
Department of Forestry making the same 
prayer as in Annexure-4, 


9-12-1970: (Annexure-7) (same as Annex= 
ure-D). 

Letter of Government to the Conservator 
of Forests. Angul Circle embodying the 
impunged order granting lease of Gen- 
duli gum of Angul Division excluding 
Talcher area in favour of opposite 
party No. 4 for three years on payment of 
royalty which should be fixed at 25 per 
cent over and above the highest bid 
amount and further stating that the neti- 
tioner may be asked to take lease of Gen- 
duli gum of Talcher area only by negotia- 
tion for one year if he wanted to set up 
an industry. With this letter was enclosed 
a copy of the letter of the Industries De- 
partment recommending grant of lease to 
opposite partv No. 4 (Annexure-C). 
9-12-1970 (Annexure-6). 


Letter from the Forest Department in- 
forming the petitioner that final orders 
have been communicated to the D. F. O. 
Angul Division. 


6. In exercise of their executive 
powers. the State Government have issued 
a set of instructions in matters relating to 
management and working of forests and 
these instructions which admittedly are 
non-statutory have been embodied in the 
Orissa Forest Department Code, 
Rule 152 (4) thereof provides that the 
normal method of sale of forest produce 
would be by annual auctions, the sale 

ditions of which would be subiect 
M@the approval of the Conservator of 
Forests. The Divisional Forest Officers 
are authorised to submit their sale notices 
direct to the Government Press for publi- 
cation provided that the conditions of sale 
are according to standing practice and 
provided that only lots prescribed in 
working plans are offered for sale. Prior 
to every auction the Divisional Forest 
Officers are required to submit confiden- 
tial-y for the Conservator’s approval a 
list of the minimum reserve prices pro- 
posed for the lots sought to be sold and 
they are enjoined not to sell below such 
approved minimum prices. Sub-rule (2) 
of Rule 152 provides that sealed tenders 
mav be called for asa rule only if the 
produce offered for sale is not worth the 
trouble involved in holding an open auc- 
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tion or if the produce has been offered af 
an auction unsuccessfully. Sub-rule (3) 
provides that sale by private treaty may 
a be effected by Divisional Forest Offi~ 
cers, 

Te Having regard to the rules 
quoted above, it is contended bv Mr. L. 
Rath appearing for the petitioner that an 
auction has been actually held in accord- 
ance with the usual practice adopted for 
sale of Genduli gum and as at that auc- 
tion the highest bid amount offered by 
the petiticner was in excess of the mini= 
mum reserve price of Rs. 2000/-, it was 
not open to Government to stop ratifica- 
tion of the sale and to settle the 
lease in favour of opposite party 
No. 4 by means of private negotia- 
tion. It is argued that although the rules 
contained in the Orissa Forest Code are 
non-statutory, still Government. having 
issued the same to regulate the sale of 
forest produce, are bound bv the same and 
any deviation therefrom resulting in any 
injury to the petitioner who was the high- 
est bidder at the auction, gives him a right 
to move the Court under Article 226 to 
obtain the relief praved for bv him. 


Government’s action in settling the 
lease in favour of opposite partv No. 4 is 
also attacked as mala fide. Reliance is 
placed on Rule 10 (1) of the Orissa Gov- 
ernment Rules of Business made under 
Article 166 of the Constitution which pro- 
vides that no department shall, without 
previous consultation with the Finance De- 
partment, authorise any orders (other 
than orders pursuant to any general dele- 
gations made by the Finance De- 
partment) which. either immediately or by 
their repercussions, will affect the 
finances of the State and it is argued that 
as admittedly in this case the Forest De- 
partment has not consulted the Finance 
Department in granting the lease in favour 
of opposite party No. 4, the impugned 
order issued by Government is invalid and 
liable to be struck down. It is complained 
that the impugned order is discriminatory 
because the petitioner was not given an 
opportunity as was given to opposite party 
No. 4 to negotiate with Government In 
the matter relating to settlement of 
coupes and is consequently violative of 
Article 14. The validity of the order fs 
also challenged on the ground that it has 
adversely affected the petitioner’s funda- 
mental right to carry on trade and busi- 
ness and consequently is hit by Article 19 
(1) (%. and (g) of the Constitution. It is 
finally contended that the principles of 
natural justice have not been observed by 
Government in so far as No notice had 
heen given to the petitioner before reject- 
ing the highest bid offered bv him. 

8. We would now proceed to exa- 
mine the several contentions raised by 
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the parties. The preliminary obiection 
raised on behalf of the opposite party is 
that the application is premature inas- 
much as the impugned order issued by 
Government has not yet been communicat- 
ed to the petitioner and consequently 
there is no cause of action for him to come 
up with this writ application. The ' fact 
that the impugned order has not yet been 
communicated to the petitioner is not dis= 
puted. But the fact remains that the Gov- 
ernment has Passed the final order direc- 


ting grant of the lease of Gen- 
duli gum for three years com- 
mencing from 1970-71 in favour 


of opposite party No. 4. But for the: fact 
that the petitioner applied for and obtain- 
ed a stay order, the impugned order would 
have been communicated to the petitioner. 
In fact. the petitioner has been informed 
under Annexure-6 that the final order of 
Government had already been despatched 
to the Divisional Forest Officer. 


A writ under Article 226 can be grant- 
ed by the High Court not only when! the 
damage complained of has been done but 
also when there is reasonable likelihood 
of the damage being done. A mere appre- 
hension on the part of the petitioner. if it 
is well founded, that his rights, if anv. are 
going to be interfered with, can be ithe 
basis of an application under Article 226. 
This objection raised on behalf of the 'op- 
posite parties is. therefore, untenable ae 
must be rejected. 


9. It is next contended on behalf 
of the opposite parties that Government 
has got the right not to enter into a con~ 
tract with a particular person and if it 
decides in this case ‘to lease out the forest 
coupe to opposite party No. 4, the peti- 
tioner has no locus standi to challenge 
Government’s action in an application 
under Article 226. Whether ultimately the 
Government would succeed in establish- 
ing that what they have done in this case 
is correct or not, is a auestion which would 
be dealt with hereafter and if it transpires 
that what they have done is correct, the 
petitioner is not entitled to any relief. But 
it does not necessarily follow that in all 
cases where on a consideration of merits 
the petitioner would be found not entitl- 
ed to the relief praved for by him, the ap- 
plication itself is not maintainable and ‘he 
has no locus standi to challenge it. We are 
here considering only the pre. ry 
point regarding maintainability of the 
petition. Law is well established that the 
_ -High Court has got very wide powers 
under Article 226 to issue directions ‘or 
writs of the nature mentioned therein not 


only for enforcement of the fundamental 


rights but also for any other purpose. Jt 
is clear from the decision of the Supreme 
Court in Calcutta Gas Company v. State 
of West Bengal, AIR 1962 SC 1044 that. a 
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“has nct been done, his interest has 
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righi that can be enforced under Article 
226 hall ordinarily be the personal or m- 
divicual right of the petitioner himself 
and that anv person who has been pre- 
judidally affected by an act or omission 
of an authority can file a writ even though 
he has no proprietary or fiduciarv interest 
in the subject matter thereof. The words 
“person aggrieved” occurring in Article 
225 zre of wide import and should not be 
subjected to a restrictive interpretation. 
They do not include a mere busy body 
who interferes in things which do not 
concen him. but they do include a person 
Who has a genuine grievance be- 
cause an order has. been made which 
prejiwiicially affects his interest. The 
meaning given to the words “person 
aggrieved” has to be applied to the ex- 
Pression person prejudicially affected. 


The petitioner in this case is a forest 
contractor and is in the business of ` ex- 
portirg Genduli gum to forzign countries. 
He hed taken part in the auction held for 
the lease of this forest produce for the 
year -970-71 and was also the highest bid- 

er. 
conditions in the sale notice (Annexure-1) 
and particularly to clause‘ (1) of Part MI 
therecf which makes it clear that the bid 
offere] at the sale is subject to confirma- 
tion ky the competent authority. The 
petitimer has not acquired the right to get 
the lease by merely 










prejud:cially affected. He is. therefore, 
compe-ent to maintain this application 
and put forth such contentions as ar 
availatle to him to show that the a 
Df the Government is invalid. We <¢ 
therefcre, clearly of the view that the 
Dresen- application is maintainable.. See 
AIR 1966 SC 828, G. Venkateswara Rao 
v Govt. of Andh Pra. AIR 1972 Andh 
Pra 1 (FB), P. Chenchulakshmma v. 
Estates Abolition Tribunal. Nellore and 
AIR 1959 Ker 154 (FB), K. C. Pazhanimala 
7, State of Kerala. 


10. It is well settled now ang the 


Position is not disputed that the power of 


the Hish Court under Article 226 is suffi- 
ciently wide and even extends to scruti- 
nising and striking down of purely ad- 
ministrative acts and orders. But this 
would extend only to such administrative 
arders and acts which disregard or violate 
a Statute or statutory right which are in 


True it is, that having regard to the ` 
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excess of the authority of Government or 
which constitute fraud on the Statute or 
Acts which are mala fide or corrupt or 
which fail to observe the rules of natural 
justice where binding provisions require 
them to be observed. It has been alleged 
by the petitioner that apart from other 
things the impugned action of the Govern- 
ment is mala fide. because, the decision to 
grant lease in favour of opp. party No. 4 
was arrived at in the secrecy of the office 
without giving any opportunity to other 
contractors to carry on such negotiation 
with the Government. It is suggested that 
had that been done, it was auite likely 
that the Government would have received 
higher offers than the offer given bv 
opposite party No. 4 and failure to do so 
ao u in the loss of revenue to the 
e. 


We are unable to accent the contention 
that the Government have acted mala 
fide. From the chronological list of 
events given earlier, it would be apparent 
that long before the disputed coupe was 
advertised for sale by auction, opposite 
party No. 4 had submitted an application 
to Government to lease out the coupe to 
him as he reauired raw materials badly to 
feed the industry which he had set up at 
Jharsuguda. In reply to this application 
the Government in Forest Department ad- 
vised him to get his application processed 
through the Industries Department and 
this was done. Right from the District In- 
dustries Officer up to the Government 
in the Industries Department his 
application to get the lease was supported 
and by annexure-C dated 3-10-1970 the 
Industries Department recommended the 
case of opposite party No. 4 to the Forest 
Department. This event occurred before 
the auction of the disputed coupe was held 
by the D. F. O. on 21-10-1970. 


While this matter was thus pending 
with Government. the D. F. O. in dis- 
charge of his normal duties advertised the 
disputed coupe for sale bv auction. We are 
not prepared to believe the vnetitioner’s 
allegation which was duly denied bv opb. 
party No. 4 that although the latter was 
present at the auction, he did not partici- 
pate in the bidding. Because the applica- 
tion of Opposite party No. 4 was pending 
consideration of Government, the latter 
appear to have instructed the D. F. O. not 
to confirm the sale which otherwise the 
D. F. O. is competent to do When under 
these cricumstances the Government in 
the Department of Forestry accepting the 
recommendation of the Industries Depart- 
ment settled the lease in favour of oppo- 
site party No. 4, that action cannot be said 
to be mala fide especially when the lease 
was settled at an amount 25 per cent 
higher than the highest bid offered at the 
auction by the petitioner for an area larger 
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than the one ordered to be settled with 
opposite party No. 4. The contention that 
had others been given an opportunity to 
negotiate with the Government. higher 
offers might have been given, is purely 
speculative. In any case in settling the 
lease in favour of opposite party No. 4, the 
Government appears to have taken into 
consideration the additional factor that 
opposite party No. 4 had an industry to 
process Genduli gum. Doubtless. the peti- 
tioner has also stated in the writ applica- 
fion that he has also started an industry 
but nowhere has he given the particulars 
as to where the industry is situated and 
when it was started. Having regard to 
these circumstances. we are not prepared 
to accept the petitioner’s contention that 


Government’s action in case was 
Mala fide, 
11. It is next contended on behalf 


of the petitioner that the impugned action 
of Government infringes the fundamental 
Tights guaranteed to him under Arts. 14 
and 19 (1) (£) and (g) of the Constitution. 
Settlement of the coupe with opposite 
party No. 4 without affording an onportu- 
nity to the petitioner to enter into nego- 
tiations is said to be discriminatory and 
hit by Article 14. How the action of Gov- 
vernment affects petitioner’s fundamental 
rights under Article 19 (1) (f) and (g) has 
not been spelt out in the petition but it is 
argued that bv_being the highest bidder 
in the auction. he has acquired a right. 
inchoate though it mav be to obtain lease 
of the coupe and hold it for the vear 1970- 
71 of which he is now deprived of and this 
has adversely affected his right to carrv 
on trade in Genduli gum. Referring to 
Rule 152 of the Orissa Forest Department 
Code it is submitted that the normal 
method of sale of forest produce is by auc- 
tion and when an auction was actually 
held after due publicity and notice. in 
which the petitioner was the highest bid- 
der for an amount which is above the upset 
price, Government were not justified in 
not finalising the bid and in settling the 
coupe bv negotiations carried on only with 
opposite party No. 4. 


12. That the rules contained in the 
Orissa Forest Code are not statutory can- 
not admit of any dispute. Article 162 of 
the Constitution provides that the execu- 
tive power of a State shall extend to the 
matters with respect to which the Legis- 
lature of the State has power to make 
laws. This Article therefore merely indi- 
cates the scope of executive power of the 
State. It does not confer any power on 
the State Government to issue rules there- 
under. As a matter of fact, wherever 
the Constitution envisages issues of rules, 
it has so provided in specific terms as in 
the proviso to Article 309. It is, therefore, 
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clear that Article 162 does not confer any 
power on the State Government to frame 
Tules. Of course, under such executive 
power, the State Government can give 
administrative instructions to its servants 
how to act in certain circumstances. but 
that will not make such instructions statu- 
tory rules which are justiciable in certain 
circumstances. The rules in the Orissa 
Forest Code being therefore purelv_ ad- 
ministrative in nature, non-compliance 
with them cannot confer any right on the 
petitioner nor the violation of the same be 
_ Ijusticiable. In G. J. Fernandes v. State 

of Mysore, AIR 1967 SC 1753 where their 
Lordships were dealing with the Mvsore 
Public Works Department Code, breach of 
which was complained of bv the peti- 
tioner in that case, their Lordshins held 


“We are therefore of opinion that in~ 
structions contained in the Code are mere 
administrative instructions and are not 
statutory rules. Therefore even if there 
has been any breach of such executive in- 
structions that does not confer anv right 
on the appellant to apply to the Court for 
ae orders in breach of such instruc~ 

ons. 


Undoubtedly. the property which is the 
subject matter ‘of the lease belongs to the 
State. Under Article 298 of the Constitu- 
tion, the executive power of the State ex- 
tends to acquisition, holding and disposal 
of property. It has not been shown that 
any fetters have been placed on this 
power of the State either under the Con- 
Stitution or under any other statute. As 
early as In the year 1951, a Full Bench of 
the Allahabad High Court in Moti Lal v. 
State Govt. of Uttar Pradesh, AIR 1951 
All 257 (FB) observed:— 

“There is no reason why the State 
should not have the right to manage its 
own property and carry on such trade or 
business as a citizen has the right to carry 
on so long as such activity does not en- 
croach upon the rights of others or is con- 
trary to law.” 

The same view was expressed bv Sinha. 
d.in Bidyadhari Spil Matsvaiibi Samabava 
Samity v. State, ATR 1961 Cal 214. In 
C.K. Achutan v. The State of Kerala, AIR 
1959 SC 490. the petitioner held contracts 
for the supply of milk to the Government 
hospital at Cananore ever since 1946 and 
previous to this his brother in the same 
business held similar contracts from 
1936. In 1957 the petitioner and the Co- 
operative Milk Supplies Society. Cananote 
submitted their respective tenders for sup- 
ply of milk and, after scrutiny the tender 
ef the petitioner was accepted. Later on 
the District Medical Officer cancelled the 
petitioner’s contract for supplv of milk 
and gave it to the Cooperative Societv. 
The petitioner filed an application under 
Article 32 of the Constitution complain- 


ing that the action of Government violat- 
ed Articles 14 and 19 (1) (e). The Supreme 
Cou-t repelled this contention observing—~ 
ae “There is no discrimination, because 
if is perfectly open to the Govt., even as 
it is to a private partv. to choose a person 
to tieir liking, to fulfil contracts which 
they wish to be performed. When one 
person is chosen rather than another. the 
aggrieved party cannot claim the protec- 
tion of Art. 14, because choice of. the 
person to fulfil a particular contract must 
be Eft to the Government. Similarly, a 
contact which is held from Government 
stands on no different footing from a con~ 
tract held from a private party. The 

reach of the contract, if any. may entitle 
the erson agerieved to sue for damages 
Or ir appropriate cases, even specific per- 
formance, but he cannot complain that 
there has been a deprivation of the right 
to practise any profession or to carry on 
any occupation, trade or business. such as 
is contemplated bv Article 19 (1) (g).” 


A similar view was expressed bv the 
Supreme Court more recently in the State 
of Orissa v. Harinaravan Jaiswal, AIR 
1972 SC 1816. In that case. the first res- 
pondent was the highest bicder at the au- 
ction sale of eight country liquor shops. 

hids were provisionally accepted by 
the Collector, subject to ccnfirmation by 
Government. The Government rejected 
those bids being of the view that inade+ 
quate price had been offered as a result of 
collusion between the bidders. It ordered 
the Excise Commissioner ta call for ten- 
ders n respect of those shops. After the 
tendecs were duly received. the Govern- 
ment accepted the tender in respect of one 
shop and rejected the other tenders as it 
Was azain of the opinion that the price of- 
fered was inadequate. Thereafter it sold 
the seven shops by negotiating with some 
of the tenderers. The price ultimately 
fetched was substantially more than that 
offere either at the auction or as per 
tenders. The Supreme Court repelled 
the ecntentions advanced on behalf of the 
respordent that the action co? Government 
was v.olative of Articles 14 and 19 (1) (g) 
of the Constitution. Their Lordships ob- 
servec:— 

“The Government’s power to sell the 
exclusive privileges set out in Section 22 
(Bihar and Orissa Excise Act, 1915) was 
not denied. It was also not disputed that 
those vrivileges could be sold by publie 
auction. Public auctions are held to get 


the best possible price. Once these aspects - 


were recognised, there was no basis for 
contending that the owner of the privi- 
leges in question who had offered to sell 
them could not decline to accept the 
highes- bid if he thinks that the price of- 
fered :s inadequate. . There was no con« 
cluded contract till the bid was accepted. 
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Before there was a concluded contract, it 
was open to the bidders to withdraw their 
bids. By merely giving bids, the bidders 
had not acquired any vested rights. The 
fact that the Government was the seller 
does not change the legal position once its 
exclusive right to deal with those privi~ 
leges was conceded. If the Government 
was the exclusive owner of those privi- 
leges, reliance on Article 19 (1) (g) or 
Article 14 became irrelevant. Citizens 
could not have any fundamental right to 
trade or carry on business in the proper- 
tles or rights belonging to the Government 
nor could there be any infringement of 
Article 14, if the Government tries to vef 
ee available price for its valuable 
Tig 3 


It follows, therefore, that if is open 
fo the Government as it is to a private 
party to choose a person of its liking to 
fulfil contracts and that in so doing, there 
is no violation either of Article 14 or of 
Article 19 (1) (gs). It is eaually open to 
any person. in this case the vetitioner. to 
bid at the auction. and to offer tenders 
when tenders are called for. Although 
these transactions relating to the action of 
Government in giving lease of its own 
properties are administrative in character, 
Government cannot act arbitrarily or cap- 
riciously in refusing to have contracts or 
to do business with any person. It is in 
such circumstances that Article 14 of the 
Constitution comes into operation and puts 
an embargo on the State not to denv anv 


* person equality before law. 


The decisions in Railway Board v. 
M/s. Observer Publications (P) Ltd. AIR 
1972 SC 1792: M. K. Mathulla v. N. N. 
Wanchoo, AIR 1970 Delhi 195 and Puran- 
chandra Das v. Director of Public Instruc- 
tions. Orissa (1971-1 Cut WR 147) on which 
the petitioner placed reliance are cases 
Which fall in the category just mentioned, 
Popularly known as cases Of black-listing. 
These decisions proceed on the basis that 
although a particular act of Government 
in entering into a contract with a person 
may not be susceptible to criticism because 
Government has vot freedom of contract. 
a general policy that a particular person 
cannot have any business with Govern- 
ment is ex facie unfair. discriminatory and 
is liable to be challenged in Court. 


The protection against discrimination 
afforded by Article 14 extends not merely 
to legislative action. not merely to execu 
tive action in exercise of express statutory 
powers, but also extends to all executive 
action of all executive agencies of the 
Government taken in pursuance of the 
executive power vested in the State under 
Article 162 of the Constitution, The Court 
will not therefore hesitate to strike down 
an order of Government “black-listing” a 
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reason for the order from the records pro- 
duced by Government or if the records 
and other material reveal that the order is 
mala fide or based on irrelevant conside- 
rations. On the other hand. if the records 
do disclose a relevant reason based on some 
relevant material the Court will not weigh 
that material with a view to find out 
whether it is sufficient to justify the 
order. The Court will naturally act with 
great care and restraint and will be slow 
to interfere with executive action since the 
Government, like others, must have 
“freedom of contract”. In doing so, how- 
ever, Courts should naturally take into 
account, the fact that while others deal 
with their own properties and affairs, the 
persons acting for the Government have 
no vested rights in the matters with which 
they deal and should not deal with such 
matters as if they have vested rights. 


13. If we examine the facts of this 
case in the light of the principles enunciat- 
ed above. we find that there is nothing on 
record to indicate that the Government 
acted either uniustly or capriciouslv. To 
repeat what has already been stated, long 
before the auction in question was held 
on 21-10-1970, opposite party No. 4. who 
owns a factory at Jharsuguda where Gen- 
duli gum is processed had approached 
Government in the Forestry Department 
with a request to settle the coune with 

im on long term basis so that he would 
get necessary raw materials for his nas- 
cent industry. On being directed to get his 
application processed through the Indus- 
tries Department, which would naturally 
be in a better position to know about his 
industrial activities. the petitioner did so 
and his application was supported in the 
Department of Industries at all stages. 
Acting on the recommendation of the In- 
dustries Department, Government in the 
Forestry Department passed the impusn- 
ed order directing settlement of the lease 
With opp. party No. 4 for a period of 
three years. What was put to auction on 
21-10-1970 was Genduli gum of the entire 
Angul Division and the highest bid amount 
offered by the petitioner was Rs. 2.100/- 
as against the upset price of Rs. 2000/-. 
What was settled with the opp. partv No. 4 
by the impugned order was Genduli gum 
not of the entire Angul Division but of 
the Angul sub-division excluding there- 
from the Talcher area. The annual lease 
amount fixed for this reduced area was 
25 per zent more than the highest bid 
amount offered for the larger area. Bv 
this transaction. therefore, Government 
not onlv gained financially but it also came 
to help a person who had started an indu- 
stry in Genduli gum. Government’s action 
cannot therefore, be said to be either arbi- 
trary or capricious. In matters like this, 
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No question of hearing any interested. 


party like the petitioner arises. All that is 
required is fair-play and we are Satisfied 
that there has been fair-play. 


14. The last contention advanced 
on behalf of the petitioner is the one based 
on Rule 10 of the Orissa Government 
Rules of Business made under Article 166 
of the Constitution. That rule so far as 
is relevant runs thus: 

10. (D No department shall without 
previous consultation with the finance 
Department, authorise any orders (other 
than the orders pursuant to any general 
delegations made bv the Finance Depart- 
ment) which, either immediately or by 
their repercussions. will affect the finances 
of the State or which in particular, either— 

(a) xx XX XX 


(b) involve any grant of land or as- 
signment of revenue or concession. grant 
lease or licence of mineral or forest rights 
or a right to water power or anv easement 
Or privilege in respect of such concession: 


(c) xx XX XX 

(2) No proposal which requires pre- 
vious consultation with the Finance De- 
partment under sub-rule (1) of this rule 
but in which the Finance Department has 
not concurred, mav be proceeded with un~ 
less a decision to that effect has heen 
taken by the Cabinet.” 


It is asserted by the petitioner, and not 
denied by the State, that the Finance De- 
partment was not consulted before Gov- 
ernment sanctioned the lease in favour of 
opp. party No.4. But itis contended on 
behalf of the State that in view. of letter 
No. 22150-C-F. dated 10-12-1956 addressed 
by the Secretary to Government in the 
Forestry Department to the Director of 
Forests, Orissa which had been issued 
in consultation with the Finance Depart- 
ment, no prior consultation with the Fin- 
ance Department was necessary before 
(Contd. on Col. 2) 


S. K. Agar walla v. State (Patra J.) 


Bom yee 
7 


A.I. R. 
issue of the impugned order. The letter 
may ke reproduced, 
“No. 22150-C. F. 
Government oi Orissa 


AGR “CULTURE, COOPERATION AND 
FORESTRY DEPARTMENT 


Bhukaneswar. the 10th December. 1956. 


From 
Sri M. Ramakrishnevya, I. A. S. 
Secretary to Government. 
O 


The Director of Forests, Orissa. 
Subject: Revision of administrative and 
financial powers among the 
various officers of the Forest 
Department. 
Your letter No. 2915 dated the 
24th February. 1956. 


Ref:— 


Sir, 

I zm directed to sav that after careful 
consideration Government have been 
pleased to decide that the various Officers 
of the Forest Department will exercise the 
adminStrative and financial powers as 
aoe in the statement attached here- 
with, 


I m fo request that steps may be 
taken ~o revise the existing Orissa Forest 
Department Code according io the revised 
powers now sanctioned. 

The Deputy Accountant-GeneraL Ori- 
ssa, is being informed.. 

Yours faithfully, 


K. S. Chandrasekharan 
Tor Secretary to Government. 


Memo No. 22151-C. F. 

Dated the 10th December, 1936. 

Cony forwarded to the **inance De- 

partment for information and Communi- 
cation z0 the Deputy Accountant-General 
Orissa. 
* Consulted K. S. Chandrasekharan 
unofficially. for secretary to Govt.” 
The relevant portion of the statement at- 
tached to this letter runs thus: 








“Particulars. Director of Conservators of District} 
Forests. ozests, Divisional Remarks. 
Forest Officer. 
1 2 3 4 5 
x Rs. Rs. Rs. x 
x x x x 
FINANCIAL POWERS 
x x x x x 
3. Sanction of saleon 40.000 20,000 * 2000 * (Period of con- 
forest produce. (period of contraet (period of cortract tract upto 18 
upto 3 years) upto 3 years) months) 
x x x x x 





When the Ietter referred to above was 
issued with the concurrence of the Fin- 
ance Department the delegation of fman- 
cial powers envisaged in the statement en- 
closed thereto would. in our opinion, am~« 


ount to a general delegation made by the 
Finance Department, as envisaged in 
fuule 10 of the Rules of Business. Had the 
various officers exercised the powers se 
dzlegated to them. no exception could have 
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been taken on the ground that the Fin- 
ance Department had not been previously 
consulted. When in this case instead of 
the various subordinate officers named in 
the statement exercising those powers 
Government in the Department of forestry 
who had delegated those powers to the 
subordinate officers had itself exercised 
the power, no exception can be taken 
thereto on the ground that the Finance 
Department was not specifically consulted, 
before issue of the impugned order. 


The case of Haridwar Singh v. Bagun 
Sumbrui. AIR 1972 SC 1242 cited by the 
petitioner in support of his contention on 
this point is clearly distinguishable. All 
that was decided in that case was that 
Rule 10 of the Rules of Business of the 
Government of Bihar which is on the 
same lines as Rule 10 of the Rules of Busi- 
ness of the Government of Orissa is man- 
datory and in terms thereof prior consul- 
tation with the Finance Department is an 
essentia] pre-requisite to the exercise of 
the power. No question of delegation of 
powers of the Finance Department by a 
general order arose in that case. The 
petitioner cannot therefore derive any as- 
sistance from that case. Our conclusion, 
therefore, is that the validity of the im- 
pugned order cannot be challenged on 
the ground of the supposed violation of 
the directive contained in Rule 10 of the 
Rules of Business. 


15. All the contentions raised by 
the petitioner having thus failed. we see 
no merit in the writ petitions and they 
are accordingly dismissed with costs. Con- 
solidated hearing fee in both the applica- 
tions is rupees three hundred. 

PANDA, J.:— 16. I agree. 


Petitions dismissed. 
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Haraprasad Das and Others. Appel- 
Tants v. Jagamohan Das and Others, Res- 
pondents, 

Second Appeal No. 268 of 1969, D/- 
95-1-1973, from decision of B. Misra Dist. 
J.. Puri, D/- 31-3-1969.. ` 

Index Note:— (4) Mindu Law — 
Family arrangement — Requirements. 

Brief Note:-— (A) ‘Family arrange- 
ment’ presupposes antecedent title of some 
sort to properties brought into the hotch- 
pot: it is not however. necessary that 
each party to the arrangement should 
have a claim to a share in them. All that 
is necessary is that the parties to it must 
be related to each other in some wav or 
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the other and should have a possible (or 
even a semblance of a claim to the pro- 
perty being settled. AIR 1971 SC 1041: 
AIR 1966 SC 323: AIR 1955 SC 481 
Followed. (Para 6) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1041 = (1971) 1 SCR 
614. K~-ishna Beharilal v. Gulab- 
chend 

AIR 1966 SC 323 = (1965) 3 SCR 
841, Ram Charan v. Giria Nandini 6 

ATR 1955 SC 481 = 1955 (2) SCR 22. 
Madho Das v. Mukand Ram 6 


| G. Rath and R. K. Patra, for Appel- 
lants: B. B. Mohanty, M. Hazra, C. Pani 
and D. Mohanty, for Respondents. 


JUDGMENT:— The plaintiffs are in 
appeal against the affirming decree of 
the learned District Judge of Puri arising 
out of a suit for partition. They sued for 
the relief of partition claiming 3/5ths of 
the disputed property. The venealogy 
given in the trial Courts judgment is ex- 
tracted for convenience. 


(See Genealogy on next page) 


The plaintiffs alleged that Madhab had 
been adopted out to a stranger Gadadhar 
and thus lost his family tie with Bala- 
bhadra. Madhab acquired substantial pro- 
perties, but died when Jagamohan was 
young. Jagamohan and the defendant 
No. 2 were looked after in Balabhadra’s 
family end it is the plaintiffs allegation 
that though they had no connection with 
each other the defendants prevailed upon 
Jagamohan to enter into a family arrange- 
ment in 1954 (Ext. C-1) by which out of 
the 45 ecres of land which Jagamohan 
owned 36 acres. were taken away and 
only 3 acres out of the property belonging 
to Balabhadra’s family was given to 
Jagamohan. There was no consideration 
for surrendering 36 acres of land and the 
arrangement was a void one. It was fur- 
ther claimed that there had been certain 
alienations made by the defendant No.2 
in favour of others. The defendant No. 2 
being a pre-1937 Act widow had no right 
of alienation. Accordingly those sales are 
void and conveved no title. 


2. The defendants in their written 
statement disputed the claim of adoption 
of the defendant No. 1 by Madhab. It was 
alleged that the defendant No. 2 had the 
authority to adopt given by her husband, 
but the defendant No. 1 was not taken in 
adoption. Gadadhar was poor and 
Madhab had no assets. Madhab. therefore, 
came and lived in the family of Balabha- 
dra for support. The members of Balabha- 
dra's family were the landlords. They 
acquired all the properties in the name of 
Madhab and Jagamohan with a view to 
avoiding merger of tenants rights ac- 


Haraprasad v. Jagamonan (R. N. Misra J.J 











228 Ori. [Prs. 2-6] ALR. 
BALABHADRA 
; { 
l 
Puleashou Radhacharar Madhab ;, 
(adopted to 
I j Gadadbar — 
Chaitan . Krushna Rama- a stranger) 
died in 1928 D.6 krushna widow — Hadi 
— widow (D. 2) 
Nakhatramani i a l 
D. 7. Nimal Jaynarayan Jagamoners a ar naa 
f (do tedto — aS 
| b)» Indurekha 
Jona fonny Ramabhallay Sachidananda D. u a 
* + t a 
Haraprasad Bishu Kedar 
P1 ° P.3 


quired by them since they were the Jand- 
lords There were many disputes which 
were resolved by the family settlement. 
The alienations by the defendant No. 2 
were claimed to be valid and in accord- 
ance with Jaw. 

3. The learned Trial Judge found 
that Gadadhar had adopted Madhab. He 
further found that Ext C-l was not fraudu- 
lent and hay been scted upon. The vlain- 
tiffs were not born bv the date of Ext. C-1. 
The defendant No. 1 was the full owner 
and as such tke plaintiffs had no loċus 
standi to challenge Ext. C-1. The aliena- 
tions by she defendant No. 2 were void 
and as such the Əlaintiffs could challenge 
the same though they were born after the 
transactions, Accordingly he decreed the 
relief of pa-tition in regard to 3/5ths share 
in the properties alienated by the defen- 
dant No. 2. but the property covered under 
Exi. C-I which was shown in the A sche- 
dule of the plaint was lett out of partition. 


4. The plaintiffs appealed in re- 
gard to their claim with reference to the 
A schedule property. The defendants filed 
a cross-appeal in regard to § the 
decree setting aside the alienations 
by the defendant No. 2. The learned Ap- 
pellate Judge found that the plaintiffs 
were born after 1950. The defendant No.1 
had been adopted to Madhab. He found 
that Ext. C-1 was fraudulent because it 
was unconscionable and without conside- 
ration. Yet he found the arrangement to 
be binding. The appeal as also the cross- 
appeal were dismissed. In this Court the 
plaintiffs are in second appeal. The de« 
fendants have also filed a cross-appeal in 
regard to the alienations by the defen- 
dant No. 2 and they dispute the finding 
of the learned Appellate Judge regarding 
the fraudulent character of Ext. C-1. 


5, Mr. Rath, the learned counsel 
for the appellants, contends that Ext. C-1 
cannot be taken tc be any arrangement 
acceptable in law. The defendant No. 1 


was = complete stranger fo the family 
and therefore, he had no jointness of 
title cr interest and his prcperties could 
not be put into the hotchnot for effecting 
a partition. Unless there was joint title in 
all the properties, by a mere deed of par- 
tition the properties of the d2fendant No. T 
could not be put into the pool for parti- 
tion. The properties of the defendant No. T 
continieéd to be his not affected by Ext. 
C-i and the plaintiffs, though born after 
the date of the document. are still entitl- 
ed to claim title. 


6. The short question for conside- 
ration is as to whether Ext. C-1 is a family 
arrang2ment. Their Lordships of the 
Supreme Court in AIR 1955 SC 481 Madho 
Das v. Mukand Ram indicatej that a com- 
promis or family arrangement is based 
3n the assumption that ther2 is an ante- 
sedent title of some sort in the parties 
and th= agreement acknowledges and de- 
Sines what that title is. each party relin- 


quishirg all claims to property other than] - 


that felling tohis share and. recognising 
the right of the others. as they had pre- 


_wiously esserted it. to the portions allotted 


to them respectively. That explains whv no 
conveyar.ce is required in these cases to 
pass the title from the one in whom it 
resides to the person receivirg it under 
the farnily arrangement. It is assumed 
that tha title claimed bv the person: re- 
ceiving the property under the arrange« 
ment hac always resided in him or her so 
far as ihe property falling to his or her 
share is concerned and therefore no con- 
veyance is necessary. But, the principle 
Can be carried further and sc strongly do 
tne Courts lean in favour of family ar- 
rangements that bring about harmony in 
a family and do justice to its various mem- 
bers and avoid, in anticipation. future dis- 
putes wnich might ruin them all. that they 
have na hesitation in taking the next step 
(fraud epart) and upholding en arrange- 
ment urder which one set af members 
abandons all claim to all title and interest 


> 
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in all the properties In dispute and ac- 
knowledges that the sole and absolute 
title to all the properties resides in 
only one of their member and are 
content to take such properties as are 
assigned to their shares as gifts pure 
and simple from him or her. or aS a con- 
veyance for consideration when considera- 
tion is present. The position was reaffirm- 
ed in AIR. 1966 SC 323. Ram Charan v. 
Girja Nandini. It was held that the tran- 
saction of a family settlement entered into 
by the parties who are members of a 
family bona fide to put an end to the dis- 
pute among themselves, is not a transfer. 
It is not also the creation of an interest. 
For, in a family settlement each party 
takes a share in the property bv virtue 
of the independent title which is admitted 


to that extent by the other parties. Every . 


party who takes benefit under it need not 
necessarily be shown to have. under the 
law, a claim to a share in the property. 
All that is necessarv to show is that the 
parties are related to each other in some 
way and have a possible claim to the pro- 
perty or aclaim or even asemblance of a 
claim on some other ground as, sav. af- 
fection. In a later case AIR 1971 SC 1041 
Krishna, Beharilal v. Gulabchand while 
following their earlier decision in 1966 
their Lordships stated that the word 


‘family’ in the context of a familv ar- 


rangement is not to be understood in a 
narrow sense of being a group of versons 
who are recognised in law as having a 
right of succession or having a claim to a 
share in the property in dispute. If the 
dispute which is settled is one between 
near relations. then the settlement of such 
a dispute can be considered as a family 
arrangement. 


7. In this case the defendant No. 1 
admittedly belonged ' to the branch of 
Balabhadra. The defendants alleged that 
the defendant No. 1’s adoption was in 
dispute. If the defendant No, 1 was not 
succeeding as an adopted son to Madhab 
he would have had no right to the pro- 
perty. Jagamohan was a close relation of 
the other defendants. It was only when 
adoption was upheld that his title to Mad- 
hab’s properties became perfect. There is 
some evidence that even Gadadhar was a 
relation of the family. Bv the family ar- 
rangement Jagamohan’s adoption was 
approved and accepted by the other mem- 
bers of the family. The éloud that lay on 
his title got cleared. That indeed was the 
real consideration. The courts below have 
found that the arrangement has been act- 
ed upon. The defendant No. 1 who was a 
full owner at the relevant time corsciously 
entered into the arrangement and has not 
disputed the same. The plaintiffs have 
come with the present sult in 1964. It is 
true that Jagamohan had not executed any 
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document conveying his title in favour of 
the defendants, but if the document is 
taken as a family arrangement no such 
document was necessary as indicated by 
Lordships of the Supreme Court in the 
decision of 1955 referred to above. That 
is the very basis of a farnily arrange- 
ment, Different parties who are related 
to each other and had disputes to settle 
agreed to treat all the properties belong- 
ing to them to be put into a pool and got 
them allotted to themselves separately. 
This is what was done in Ext. C-1. T find 
considerable force in the contention of the 
Tespondents that the lower appellate court 
was not correct in treating Ext. C-! as a 
fraudulent transaction. The consideration 
m giving up 36 acres of land belonging to 
the defendant No. 1 was not the receipt 
of the 3 acres of land from Balabhadra’s 
family. It was resolving the dispute re- 
lating to adoption of the defendant No. 1 
To avoid future trouble and buy peace in 
the family the family arrangement was 
entered into It has been given effect to 
and acted upon. Once it is taken asa family 
arrangement itmust be taken to be bind- 
ing and the plaintiffs who were subse- 
quently born would not be entitled to dis- 
pute the arrangement. Their claim in re- 
gard to partition of A schedule property 
has, therefore been rightly rejected. 


8. Coming to the claim of the de- 
fendants in the court below I do not find 
any merit in it. Both the courts concur- 
rently have found against them. Myr. 
Mohanty also does not seriously press it. 
Therefore, the appeal and the cross-appeal 
must fail. As both parties have lost. I 
think it appropriate to direct both parties 
to bear their own costs in this Court. 


Appeal and cross-appeal dismissed. 


aaah, 





AIR 1973 ORISSA 229 (V 60 C 77) 
S. ACHARYA, J. 


Jayakrishna Debata, Appellant v. Chaitan 
Pani, Respondent. 

Second Appeal No. 14 of 1970, D/- 22-1- 
1973, against order of L. Mohapatra, Addl. 
Sub. J., Cuttack, D/- 30-6-1969. 

Index Note:— (A) Transfer of Property 
Act (1882), Section 53 — Transfer by debtor 
during pendency of money suit against him 
— Decree-holdcr ‘therein if can avoid such 
transfer. 

Brief Note:-— (A) The word ‘creditor’ 
in Section 53 will include even the future or 
subsequent creditor Fer purpose of avoid- 
ing a transfer by a aebtor under Section 53 
it is not necessary that the money claims 
against him should have been proved or 
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decreed or that the transferor should have 
been actually indebted at the time of trans- 
fer. (Paras 5, 8) 


Where during the pendency of a money 
suit the defendant (debtor) therein transfers 
his properties by registered sale, merely be- 
cause the decree is passed subsequently to the 
aforesaid sale, in title suit by vendee against 
the decree-holder it cannot be said that the 
decree-holder in money suit is not.in a posi- 
tion of creditor in relation to the vendor (de- 
fendant in money suit) within the meaning 
of Section 53. Thus even a subsequent de- 
cree-holder can avoid the aforesaid sale. 
Case law discussed. (Paras 6, 7) 


Caces Referred: Chronological 


AIR 1965 Mad 395 = (1965) 1 Mad 
LJ 59, Umar Sait v. Union of India 5 
AIR 1955 Madh Bha 159 = Madh Bha 
LR 1955 Civil £74, Magnibai Kishorjee 
v. Kesrimal Sewairam 
AIR 1954 Mad 173 = (1953) 2 Mad 
LJ 737, K. Naniamma v. K. Rangappa 5 


AIR 1948 Bom 265 = 49 Bom LR 
875, Abdullakhan Daryakhan v. 
Purshcttam Damodar 5 
AIR 1931 Oudh 333 = 8 Oudh WN 
593, Parkash Narain v. Birendra 
Bikram Singh 5 


Samareswar Mohanty, for Appellant; 
B. B. Mohanty, for Respondent. 


JUDGMENT:— The defendant has pre- 
ferred this second appeal against the decision 
of the Additional Subordinate Judge, Cut- 
tack in Title Appeal No. 202 of 1965 con- 
firming the decision of the First Munsif, 
Cuttack in Title Suit No. 30 of 1960. 


2. Defendant Jayakrishna Debata 
instituted Money Suit No. 112 of 1952 
against one Jagannath Debata in the Court of 
the Subordinate Judge, Cuttack and obtained 
a money decree on 6-l-58 against the said 
Jagannath. When the said suit, instituted 
in 1952, was pending in the Trial Court, 
Jagannath Debata sold the suit property along 
with some other lands as per a registered 
sale deed dated 31-8-1956 in favour of the 
plaintiff and one Sari Debi. In execution of 
the decree obtained in Money Suit No. 112 
of 1952 the defendant attached the suit pro- 
perty. The plaintiff, who purchased the suit 
land as mentioned above, preferred an ob- 
jection under Order 21, Rule 58, Civil Pro- 
cedure Code which was dismissed for default, 
whereupon he has filed this suit under 
Order 21, Rule 63, Civil Procedure Code for 
a declaration of his title and possession in 
respect of the suit property and for a per- 
manent injunction on the defendant restrain- 
ing him from selling the suit property in 
the said execution case. 

3. - The defendant, appellant herein, 
contests this suit, inter alia, on the ground 
that the sale deed dated 31-8-56 in favour of 
the plaintiff is a fraudulent and sham trans- 


Paras 
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action and no consideration passed there- 
under. The plaintiff was nev2r in possession 
of the suit property and the said Jagannath 
Debata is still in possession thereof. It is 
also averred that the above-mentioned sale in 
favour of the plaintiff was with the intent to 
delay andfor defeat the defendant-creditor’s 
claim against Jagannath Debata and it was 
not ic good faith. 


4. The learned Munsiff held that the 
sale deed was duly executed and was for 
consideration and that the plaintiff acquired 
good Gtle to the suit property under the sale 
deed, ind he has been in pcssession of the 
suit property since he purchased the same. 


Tte Appellate Court on a consideration 


of the evidence on record confirmed the 
aforeseid findings of the Trial Court. 
5, Mr. S. S. Mohanty, the learned 


counsel for the appellant, contends that the 
courts below proceeded to discuss this case 
entirely on an illegal and incorrect basis as 
they did not at all apply thei? minds to the 
various other aspects of the matter which 
they wre called upon to decide in a suit of 
this nacure. He also contends that the find- 
ing of che Appellate Court at >aragraph 6 of 
its judzment that the question of fraud or 
defeatirg the claim of the creditor does not 
arise ir this case as the plaintiff purchased 
the suit land long before the passing of the 
judgment in the money suit, ard at that time 
there was no relationship of creditor or deb- 
tor between the parties to the money suit, is 
incorredt and illegal in view of the provi- 
Sions o- Section 53 of the Transfer of Pro- 
perty Act. He submits that in the aforesaid 
Money Suit it has been adjudged that the 
defendant in the present suit has some out- 
standing dues against Jagannath Debata, the 
plaintiffs vendor, and so the defendant, the 
decree-kolder in the Money Suit, is in the 
position of a subsequent creditor in relation 
to Jagennath, the judgment-debtor in that 
suit, and accordingly the Court’s decision to 
the above effect is absolutely incorrect and 
illegal. In support of this second contention 
Mr. Mchanty cites the Division Bench deci- 
sion of the Madras High Court reported in 
AIR 1965 Mad 395, Umar Sait v. Union of 
India wherein it has been held: 


“It s now well settled that for the pur- 

pose of .voiding a transfer by a debtor under 
Section 53 of the T. P. Act it is not neces- 
sary thai the transferor should have been ac- 
tually irdebted at the time he makes the 
transfer. A transfer intended tc. cheat future 
creditors would be equally voidable at their 
instance.” 
Their Lordships after giving an illustration 
to suppctt their above-mentioned view have 
quoted vith approval the law on this subject 
as stated in Halsbury’s Laws of England, 3rd 
Edition, Vol. 17 at page 660 which is as 
follows: 

“With the above exceptions, all credi- 
tors who have been prejudiced by the aliena- 
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tion made with intent to defraud them, whe- 
ther their debts were owing at the date it 
was made or were incurred subsequently, 
may avoid the alienation and share in the 
distribution of the property comprised there- 


in. Although subsequent creditors have the 


Same right to set aside an alienation made 
with intent to defraud them as creditors 
whose debts were due at the date of the 
alienation, they have a more difficult task 
than the latter class of creditors in proving 
a fraudulent intent on the part of the gran- 
tor in the case of a voluntary settlement. In 
such case they must prove either an express 
intent to defraud creditors, that, immediately 
after the settlement, the grantor had no suff- 
cient means or reasonable expectation of be- 
ing able to pay his then existing debts. In 
the absence of an express intent to defraud, 
a voluntary deed will not be set aside at the 
instance of a subsequent creditor if all cre- 
ditors existing at the date of the deed have 
been paid off.” 

In the case reported in AIR 1954 Mad 
173 at p. 176 (Sallubandi Nanjamma v. 
Kethe Rangappa) their Lordships have ob- 
served that under Section 53 of T. P. Act 
it is not merely the creditors who are in 
existence at the date of the transfer but also 
subsequent creditors that are entitled to avoid 
it. 

In Magnibai Kishorjee v. Kesrimal 
Sewairam, AIR 1955 Madh Bha 159, it has 
been held that the word “creditors” in Sec- 
tion 53 would include even the future or 
subsequent creditors. Their Lordships have 
also held that any creditor whether he be one 
at. the time of transfer or even a subsequent 
one is clothed with a substantive right under 
Section 53 of the Transfer of Property Act 
to avoid such a transfer. 


In the case reported in AIR 1948 Bom 
265, (Abdullakhan Daryakhan v. Purshottam 


" Damodar) it is held: 


“Tt (the term ‘“creditor”’) includes not 
only those creditors who have obtained dec- 
Tees against their debtors, but also ordinary 
creditors whose claims have yet to be proved 
in a Civil Court.” 

The decision reported in AIR 1931 Oudh 
333, (Parkash Narain v. Raja Birendra Bik- 
ram Singh) is also to the same effect. 


I am in full agreement with the above- 
mentioned decisions on this question. 


6. It is provided in the last paragrah 
of sub-section (1) to Section 53 of the T. P. 
Act and conceded by Mr. B. B. Mohanty, 
the learned counsel for the respondent, that 
the term “creditor” includes a decree-holder. 
Mr. B. B. Mohanty, however, contended that 
as the decree was passed subsequent to the 
aforesaid sale, the decree-holder was not in 
the position of a creditor in relation to the 
said Jagannath at the time of the said sale, 
and so the provisions of Section 53 of the 
T. P.. Act will not enure to the benefit of 
the defendant-decree-holder. In view of the 
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law as well settled in the above-mentioned 
decisions this contention is not acceptable, 
as for the purpose of avoiding a transfer by 
a debior, under Section 53 of the T. P. Act 
it Is not necessary that the money claims 
put forward against him should have been 
proved and decreed in the Civil Court or 
that the transferor should have been actual- 
ly indebted at the time he makes the trans- 
fer. Moreover as seen from the above deci- 
sions the word “creditor” in Section 53 of 
the T. P. Act would include even the future 
or subsequent creditor. In the above view 
of the matter the defendant, being a subse- 
quent decree-holder, is in the position of a 
subsequent creditor in relation to Jagannath, 
the judgment-debtor in the Money Suit. So 
the substantive right conferred under Sec- 
tion 53 of the T. P. Act will be available to 
him if the other requirements of the section 
are established in this case. 

7. On the facts of this case and in 
view of the well settled law on the subject 
as mentioned above, the approach of the 


Court to the above particular aspect of the 


matter and its conclusions thereon as stated 


in paragraph 6 of the impugned judgment 
are entirely illegal and incorrect. Thus the 


above-mentioned second contention of Mr. 
B. B. Mohanty is correct and justified. 


8. On a perusal of the judgments of 
the two courts below and on hearing the 
counsel appearing for both the parties I also 
find that both the parties in the suit and 
the two courts below have not at all bestow- 
ed any consideration to and have not ap- 
proached the matter in controversy in the 
correct legal perspective. Both the courts 
below bestowed their attention mostly to ecn- 
quire and decide as to whether the sale deed 
executed in favour of the plaintiff was a valid 
one, whether the plaintiff acquired good title 
to the suit property under the same, and 
Whether he was in possession of the same. 
The Trial Court of course correctly framed 
two issues (Issue Nos. 7 and 8) to decide 
whether the transfer made in favour of the 
plaintiff was with the intent to defeat or de- 
lay the creditors and whether the said trans- 
fer was made in good faith and for conside- 
ration. The aforesaid issues are the two 
most important issues in this case and are 
in conformity and/or in consonance with the 
provisions of Section 53 of the T. P. Act. 
But on a perusal of the judgments of the 
courts below I am left with the impression 
that neither the parties nor the courts below 
understood the true implication of the said 
two issues, or the scope of the suit, the mat- 
ter in controversy and the specific questions 
which arise for consideration and decision in 
this case in the perspective of the provisions 
of Section 53 of the T. P. Act. The coun- 
sel for both the parties state that from the 
records of the case it is quite evident that 
both the parties were not correctly advised 
to bring into record the proper evidence ne- 
cessary to decide issues Nos. 7 and 8 in the 
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correct legal perspective. They are justified 
in their above submission. That being the 
position, in the interest of justice, the case 
should go back to the Trial Court in order 
to enable both the parties another opportu- 
nity to adduce fresh evidence on Issues Nos. 
7 and 8 framed in this case. The Trial Court 
after recording fresh evidence, if adduced, to 
the above effect, should dispose of the mat- 
ter in accordance with law keeping in view 
the provisions of Section 53 of the T. P. 
Act and the findings and observations con- 
tained in this judgment. The concurrent find- 
ing of fact that the sale deed in favour of 
the plaintiff was duly executed and it was 
for consideration and that the plaintiff has 
been in possession of the suit land since he 
purchased the same, shall not be disturbed, 
and the Trial Court should decide the matter 
in the context of the said concurrent finding. 


9. In the result, therefore, the judg- 
ments and decrees of both the courts below 
are set aside and the suit is remanded to the 
Trial Court for a fresh decision of the matter 
in accordance with law and in accordance 
with the observations and directions given 
above. 

The appeal accordingly is allowed. Costs 
will abide by the final decision of the case. 
The L. C. R. be sent back soon to the Trial 
Court. 

Appeal allowed and case remanded. 
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Ganesh Panigrahi, Appellant v. Jura 
Sahu and others, Respondents. 


Second Appeal No. 335 of 1969,: DJ- 
19-1-1973, against order of K. M. Misra, 
Addl. Sub. J., Berhampur, D/- 30-6-1969. 


‘Index Note: — (A) Specife Relief Act 
(1863), Sections 36, 38 — Relief of injunction 
— Nature and availability. 


Brief Note: — (A) An injunction is an 
equitable remedy and as such attracts the 
application of the maxim that he who seeks 
equity must do equity. If the plaintiff in 
his dealings with the person against whom 
the relief is sought has acted in an unfair or 
unequitable manner he would not be entitled 
to the injunction. ATR 1940 Lah 69 and 
(1897) ILR 20 Mad 58, Relied on. (Para 11) 


Index Note: — (B) [Easements Act 
(1882), Sections 4, 28 — Natural easement — 
Obstruction to, not permissible. 


Brief Note: — (B) Where of the two 
adjacent fields one stands on a higher 
ground, nature itself has constituted a ser- 
vitude on the inferior tenement. He is ob- 
liged to receive water flowing from the supe- 
rior tenement. The inferior holder cannot 
obstruct the natural flow of water even if it 
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Jura Sahu (Acharya J.) A.I. R. 
is adverse to his property utility. 1893 AC 


691 ard AIR 1915 PC 165 and AIR 1926 
Mad «49 and AIR 1938 Pat 73 and AIR 
1961 SC 1821 and AIR 1946 Nag 75, Relied 


on. (Para 12) 
Cases Referred: Chronological Paras 
AIR T961 SC 1821 = (1962) 1 SCR 

836, P. Rudrayya v. V. Venkayya 12 


AIR 1246 Nag 75 = ILR (1945) Nag 

750, Kaosal Mohan v. Kodu Dajiba 12 
AIR 1940 Lah 69 = 188 Ind Cas 264, 

Baskeshar Nath v. Municipal Com- 

mittee, Moga 10 
AIR 1338 Pat 73 = 4 BR 479, Sheo- 

gulam Singh v. Rambahadur Singh 12 
AIR 1226 Mad 449 = ILR 49 Mad 

441 (FB), Sheik Hussain Sahib v. 

P. Sabbayya l 12 
AIR 1915 PC 165, Gibbons v. Leufestey 12 
(1897) ILR 20 Mad 58 = 6 Mad LT 

281 FB), Seeni Chettiar v. Santhana- 

than Chettiar 19 
1893 aC 691 = 69 LT 8278, John 

es and Co. v. Bankeir Distillery o 

0. 


R. C. Misra and B. B. Das, for Appel- 
lant; F V. Ramdas, for Respondents. 


ACHARYA, J.u-— The unsuccessful 
plaintif in both the courts Eelow has pre- 
ferred his second appeal against the decision 
passed by the Additional Subordinate Judge, 
Berhampur in Title Appeal No 14 of 1969. 

2. The plaintiff’s cass, in brief, is 
that hc owns and possesses plot Nos. 775 
and 77- as specifically described in the plaint. 
To the adjacent north of the said two plots, 
the deferdants have their plot No. 690 at a 
lower “evel than the above mentioned two 
suit plcts. The surplus water from plot No. 
690 was being discharged from time imme- 
morial through plot Nos. 742, 745 and other 
plots dovnwards belonging to other persons. 
The de*endants being in inimical terms with 
the plaintiff and in order to damage the 
plaintifEs land and to have a short-cut way 
for the surplus water on plot No. 690, for- 
cibly dig a Nala on the above-mentioned two 
Suits plots thus causing wrongful loss and 
damage to the plaintiff. The plaintiff tried 
to obstruct the above high-harded action of 
the defendants, but failed in his attempt as 
the defzndants are influential persons and 
had the support of the police and other local 
authorit es. W 
Defendant nds. 4 and 5 did not 
contest the suit and were set ex parte. 

The plea of defendant Nos. 1 to 3 is 
that they have customary and easementary 
right oi taking water through the above- 
mentionzd suit plots. According to them 
plot Nc. 690 stands at a higher level than 
its adjacent plot No. 775  telonging to 
the plaiatiff, and since time immemorial the 
surplus water from plot No. 590 used to 
naturally flow out through > lot No. 775, 
and thereafter through other plots in the 
locality. It is averred that the plaintiff be- 
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ing a rich man wanted to purchase the said 
plot No. 690, but as. he failed in his attempt, 
he recently raised the level of a portion of 
plot No. 775 adjacent to plot No. 690 by 
putting earth on the same, thereby causing 
obstruction to the natural flow of the sur- 
plus water from plot No. 690 through plot 
No. 775, with the ulterior motive of damag- 
ing the defendant’s aforesaid plot No. 690 
and making it unfit for cultivation. Soon 
after raising the level of plot No. 775 as 
aforesaid, the plaintiff instituted this suit to 
harass the defendants. They have specifical- 
ly asserted that unless the aforesaid portion 
of plot No. 775 recently raised by the plain- 
tiff is not suitably removed in order to allow 
the surplus water from plot No. 690 to flow 
out through plot No. 775 as before, plot 
No. 690 would become unfit and useless for 
all intents and purposes. 


4. Undisputecly plot No. 690 belong- 
ing to the defendants is to the adjacent 
north of plot No. 775 belonging to the 
plaintiff. 

5. The Trial Court on an elaborate 
and thorough appreciation of the evidence on 
record finds that plot No. 690 is at a higher 
level than plot No. 775. It also finds that 
the plaintiff recently by putting earth raised 
the level of a portion of his plot No. 775 
to the extent of about 100 to 120 feet in 
breadth, adjacent to and all through the sou- 
thern boundary of plot No. 690. It also 
finds that the lands adjoining plot No. 690 
on its east, north and west are all at a higher 
level than plot No. 690, but the lands to its 
south, excepting the elevated portion of plot 
No. 775, are at a lower level. It has categori- 
cally discarded the plaintiff’s case that the water 
from plot No. 690 flows out on its north- 
east corner through the lands of other per- 
sons. It has arrived at a definite conclusion 
that because of the topography of the land 
and the situation of the aforesaid two plots 
the surplus water on plot No. 690 could only 
be discharged through plot No. 775 and not 
through any other plot. 


6. The appellate court on a fresh re- 
appraisal of the evidence on record in a con- 
vincing manner has confirmed the aforesaid 
findings of fact arrived at by the trial court. 


Vi The two courts in arriving at the 
aforesaid findings have taken into considera- 
tion certain admissions made by the plain- 
tiff’s witnesses. The plaintiff himself in his 
cross-examination has admitted that the eas- 
tern and northern sides of plot No. 690 are 
at a higher level, and its western side is at a 
much higher level due to the existence of a 
hillock on that side. He has also admitted 
that the southern side of the aforesaid plot 
is not at a higher level. P. W. 2 in his cross- 
examination has admitted that to the north of 
plot No. 690 the lands are at a higher level. 
whereas the lands on the southern side of 
that plot are gradually sloping down. P. W. 
3 bas also admitted in his cross-examination 
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that the lands on the eastern, western and 
northern sides of plot No. 690 are at a 
higher level than the lands on the southern 
side and the lands to the south of the said 
plot are at a lower level. He has also ad- 
mitted that if the elevated portion of plot 
No. 775 is opened, water from plot No. 690 
would flow towards the south. He has also 
admitted that apart from the said elevated 
portion on plot No. 775 the other portion of 
plot No. 775 is sloping towards the south, 
and that if a channel is dug on that elevated 
portion of plot No. 775 the water on plot 
No. 690 will pass through plot No. 775. The 
report Ext. B of the Commissioner who made 
a local inspection shows that the elevated 
portion (referred to hereafter as the ridge) is 
on plot No. 775 and is adjoining plot No. 
690 and that ridge is at a slightly higher 
level than plot No. 690. The Commissioner 
at the time of his local inspeczion found that 
the earth on the said ridge was soft, indi- 
cating thereby that the said ridge had been 
recently constructed. 


&, On a careful perusal of the judg- 
ments of both the courts below I am satis- 
fied that the above-mentioned findings of fact 
are borne out by the relevant evidence on 
record and are perfectly correct and justified, 
and there is absolutely no reason to interfere 
with the aforesaid findings of fact in this 
second appeal. Mr. Misra, the learned coun- 
sel for the appellant, has also not been able 
to assail the aforesaid findings of fact-on any 
convincing ground. 


9. Mr. Misra, however, urged that in 
spite of the finding of the court below that 
the plaintiff recently raised a portion of his 
own land, the plaintiff’s specific prayer to 
restrain the defendants from committing 
damages or mischief of any kind on the 
plaintiffs own land should not have been 
rejected. According to Mr. Misra, as the 
plaintiff has the right to use, utilise and en- 
joy the aforesaid two plots belonging to him 
in any manner he likes, and he raised the 
aforesaid portion for the beneficial enjoyment 
of his own land, and the defendants do not 
have any right in digging a Nala or doing 
anything on the suit land, much less to 
damage and/or adversely affect the plaintiff’s 
land in any manner, the court below acted 
illegally in not granting the plaintiff’s prayer 
for a permanent injunction restraining the de- 
fendants from digging a Nala on the suit 
lands belonging to the plaintiff and/or from 
damaging the same in any other manner or 
from interfering with the plaintiff’s peaceful 
possession and enjoyment of the suit land. 


16. An injunction, ag is well known, 
is an equitable remedy and accordingly the 
maxim of equity that he who seeks equity 
must do equity is applicable to a case in 
which such an equitable remedy is prayed 
for. Moreover, the plaintiff asking for such 
a relief should be able to show that he has 
come to court with ‘clean hands. The law 
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for the issue of injunction as provided in the 
Specific Relief Act is governed by the afore- 
said equitable principles. In the above view 
of the matter, the plaintiff who asks for an 
injunction must be able to satisfy the court 
that his own acts and dealings in the matter 
have been fair, honest and free from any 
taint or fraud or illegality, and that if, in his 
dealings with the person against whom he 
seeks the relief, he has acted in an unfair 
or unequitable manner, he cannot have this 
type of relief. The views expressed and the 
principles enunciated on this question in the 
decision in AIR 1940 Lah 69 (Basheshar 
Nath v. Municipal Committee, Moga), and 
in the Full Bench decision in (1897) ILR 20 
Mad 58 at p. 67 (FB) (Seeni Chettiar v. 
Santhanathan Chettiar) may be seen. 


1i. From the pleadings, the evidence 
on record (specially the above-mentioned ad- 
missions of the plaintiff and his witnesses), 
the Commissioner’s local inspection report 
Ext. B, and the concurrent findings and con- 
iclusions of the two courts below it is quite 
levident that the surplus water on plot No. 
690 was all along flowing through plot No. 
|775 belonging to tae plaintiff and the plain- 
tiff before filing this suit raised the level of 
the northern portion of plot No. 775 by put- 
ting earth on the same, thereby obstructing 
the natural flow of water from Plot No. 690 
through plot No. 775. The lands on the 
north, east and west of plot No. 690 being 
at a higher level, some surplus water from 
all these lands must be flowing to plot No. 
690. By the aforesaid construction of the 
ridge by the plaintiff on plot No. 775 he has 
obstructed all that water to flow out of plot 
No. 690, thereby causing damage to and de- 
preciation in the value of the aforesaid plot. 
[The defendants assert that unless the said 
ridge is not suitably removed, plot No. 690 
would become unfit and useless for all in- 
tents and purposes. Their assertion, on the 
facts established in this case, appears to be 
well founded. Moreover the plaintiff after 
putting up the aforesaid ridge on plot No. 775 
instituted this suit on the plea that plot 
No. 775 is at a higher level than plot 
No. 690, which plea has been established to 
be absolutely a false one. On the above 
facts it can verily be said that the plaintiff 
has not come to Court with ‘clean bands’; 
rather his dealings in this affair have been 
most unfair, unconscionable and unequitable, 
and so he is not entitled 
remedy by way of injunction as prayed for 
by him. 


12. The reliefs prayed for by the 
plaintiffs cannot be granted on another con- 
sideration also. Their Lordships of the Privy 
Council in Gibbons v. Lenfestey, ATR 1915 
PC 165 at page 167 have held that where two 
contiguous fields one of which stands on a 
higher ground than the other belonging to 
two different persons, nature itself may be 
said to constitute a servitude on the inferior 


Ganesh Panigrahi v. Jura 3ahu (Acharya J.) 
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tenement by which it is obliged to reccive| 
water which falls from the superior. 


Lard Watson in John Young and Co. V. 
Bankie- Distillery Co., 1893 AC 691 at p. 696 
says: 

“The right of the upper heritor to send 
down, and the corresponding obligation of 
the lover heritor to receive, natural water 
whethe: flowing in a definite channel or not, 
and waether upon or below the surface, are 
inciden:s of property arising from the relative 
levels of their respective lands and the 


. strata below them. The lower heritor cannot 


object so long as the flow, whether above 
or belcw ground, is due to gravitation, un- 
less it àas been unduly and unreasonably in- 
creased. by operations which are in aemula- 
tionem vicini.” 

In the Full Bench decision reported in 
AIR 1926 Mad 449 (FB) (Sheik Hussain 
Sahib v. Pachipulusu Subbayyz), on a review 
of mary English cases, it has been held that 
if the owner of the land at the lower level 
raises <n obstruction to the matural flow of 
water ke will be restrained it causes or 
tends to cause damage to the owner of that 
on the higher level. 

Justice Fazl Ali in Sheogalam Singh v. 
Rambahadur Singh, AIR 1938 Pat 73 says 
that the owner of a plot of lard on a higher 
level hes, as a natural right and as an inci- 
dent to the ownership of the plot, the right 
to disckarge water upon an acjacent plot of 
land lymg on the lower level. 

Their Lordships of the Supreme Court in 
Patneed Rudrayya v. Velugubantala Ven- 
kayya, AIR 1961 SC 1821, have observed 
that the water on a higher ground must by 
operatiaa of the force of gravity flow on 
the lower ground. ‘Where the owner of the 
lower cround by creating an embankment 
impedes the natural flow of water he would 
be obst-ucting the natural oatlet for that 
water. Jt makes little difference that the 
water happens to be not merely rain water 
but flool water provided the flood is of the 
kind to which the higher lanc is subjected 
periodic: lly. 

In che decision reported in AIR 1946 
Nag 75 (Kaosal Mohan Powar v. Kodu 
Dajiba Fowar) it has been held that the owner 
of the lower land is bound to accept water 
discharged in the ordinary and in the matter 
of course of affair from the higher land and 
cannot vaise artificial barriers on his land 
which would cause water to accumulate on 
another’s property thereby causing damage in 
any manger to the owner of the higher land. 
He cannot do this even if it is necessary to 
protect property. 

On “he views expressed and/or the prin- 
ciples enrnciated in the above-mentioned cases 
and on fhe facts established in his case, the 
plaintiff, who has instituted this case after 
raising the level of a strip of his "and adjacent 
to plot So. 690 thereby obstructing the natu- 
ral flow of the surplus water from plet 
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No. 690 through plot No. 775, cannot obvi- 
ously get the protection of the Court for the 
relief prayed for by him. 

13. On the above considerations I am 
Satisfied that the Courts below were perfectly 
justified. in dismissing the plaintiffs suit. 

There is therefore no merit in this ap- 
peal which is accordingly dismissed with 


gosts. 
Appeal dismissed. 
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Papu Khan, Petitioner v. Fatima Babi 
and others, Opposite Parties. 

Civil Revn. No. 129 of 1969, D/- 3-1- 
1972 against order of A. C. Panda, Munsif, 
2nd Court, Cuttack, D/- 12-2-1969. 

Index Note:— (A) Civil P. C. (1988), 
§. 115 — The Court’s order directing final 
partition decree to be corrected according to 
{he prelimimary decree by awarding to the de- 
fendant 62/288 imstead of 3/4 share im the 
land held, was unworkable as the actual por- 
tion, to which the defendant would be em- 
titled, was mot decided amd hence the order 
was open fo revision. (1965) 31 Cut LT 443, 
Dist.; (1966) 32 Cut LT 501, Ref. 

(Paras 5, 7) 


Index Note:— (8) Civil P. C. (4998), 
S. 152 — Where im dividing the properties ac- 
cording to the preliminary partition decree, 
the Commissioner committed some error and 
the Court, accepting the Commissioner’s re- 
port, passed the final decree, S. 152 has no 
application there being no question of clerical 
or arithmetical mistake or error due fo ac- 
cidental slip or omission. (Para 6) 

Index Note:— (C) Civil P. C. (1598), 
S. 151 — Where the allotment of shares in 
fhe final partition decree was not according 
to the preliminary decree and no appeal 
against or application for review of the final 
decree was filed, the Court camnot order cor- 
rection of the final decree under S. 151 which 
has the effect of setting it aside. AIR 1962 
SC 527, Rei. on. (Para 6) 


Index Note:— (D) Civil P. C. (1908), 
O. 47, and S. 151 — Where the share allotted 
to the defendant in the final partition decree 
was mot according to the prelimimary decree, 
the plaintiffs application, for correction of 
the final decree under S. 151, can be treated 
as one for review and disposed of on merits. 
AIR 1968 Orissa 140, Rel. on. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1968 Orissa 140 = 34 Cut LY? 
560, Rajkishore v. Nilamani 
(1966) 32 Cut LJ 501 = ILR (1965) 
Cut 562, Dinabandhu v. Ananta 
Charan 7 
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(1965) 31 Cut LT 443, Narayan Naik 

v. Sara Bewa . 
AIR 1962 SC 527 = (1962) Supp 1 

SCR 450, Manohar Lal v. Hiralal 6 


S. C. Ghosh, for Petitioner; G. G. Das, 
for Opposite Parties. . 


ORDER :— This revision has been filed 
by defendant No. 1 in a partition suit against 
an order allowing amendment of the final 
decree. ` 

2. The preliminary decree in a parti- 
tion suit registered as T. S. No. 29 of 1951 
filed by opposite party Nos. 1 to 9 against 
the present petitioner and othərs was passed 
on 29-8-1953 determining the shares of the 
respective parties. In T. A. No. 160 of 1953, 
the judgment and decree of the trial Court 
were confirmed on 25-J-1957. According to 
the preliminary decree, the share of defen- 
dant No. 1 in the Kha Schedule land was 
determined as 62/288. He, however, was to 
be allotted Rs. -/12/- share in the landlord’s 
interest described in the Ga Schedule which 
was also included in the Kha Schedule. In 
the final decree proceeding, a Commissioner 
was appcinted to divide the properties accord- 
ing to the shares determined in the prelimi- 
nary decree. The Commissioner submitted his 
report erroneously allotting Rs. -/12/- interest 
in the Kha Schedule land ta the defendant 
No. 1. As no objection was filed, the Com- 
missioner’s report was accepted and Court 
passed the final decree on 2-11-1968 in terms 
of the allotments made by the Commissioner. 
Plaintiff No. 1 moved the Court under Sec- 
tions 151 and 152, Civil P. C. for amendment 
of the final decree by correcting the share 
allotted to defendant No. 1 as 65/288 in the 
Kha Schedule land on the ground that the 
final decree is not in accordance with the 
shares allotted in the preliminary decree and 
Basir Khan (plaintiff No. 4) who was look- 
ing after the suit being ill could not file 
objection to the Commissioner’s report which 
led to the inadvertent error creeping into the 
final decree. This was registered as Misc. 
Case No. 506 of 1968. The prayer of plain- 
tiff No. 1 was resisted by defendant No. 1 
on the ground that due service of notice had 
been effected on plaintiff No. 4 before passing 
of the final decree and that the Court has 
no jurisdiction to amend the final decree 
under Section 151 or 152, Civil P. C. The 
learned Munsif holding that the Court has 
inherent power to amend or vary the final 
decree which is not in accordance with the 
preliminary decree passed an order that the 
final decree be corrected according to the pre- 
liminary decree. It is this order which is 
under challenge in the present revision. 


3. Learned Counsel for petitioner as- 
sails the impugned order on the following 
grounds: (1) The order of the Court below 
is unworkable and has the effect of wiping 
out the entire final decree proceeding, a 
relief not sought by plaintiff No. 1 and 
(2) plaintiff No. 1 not having filed an appeal 
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or applied for review of the final decree 
passed, the Court below had no jurisdiction 
to pass the impugned order in purported ex- 
_ ercise of powers under Sections 151 and 152, 
Civil P. C. which has the effect of setting 
aside the final decree. For opposite parties, 
on the other hand, it is contended 
that in the present case the final decree 
which was passed was not in accordance with 
the preliminary decree, and therefore, the 
Court below had power in exercise of its 
inherent jurisdiction to amend it and bring 
it in accord with the directions in the pre- 
liminary decree. Secondly, it is argued that 
even if it is found that the Court below ex- 
ceeded its jurisdiction, it will not justify in- 
terference in revision when real and sub- 
Stantial justice has been done. Lastly, it is 
argued that in any view of the matter, it was 
open to the Court below to treat the applica- 
tion of plaintiff No. 1 as one for review and 
grant relief on the ground of error apparent 
on the face of the record. The respective 
contentions require careful examination. 

4. The first contention of the peti- 
tioner is a substantial one. The following 
facts are not seriously disputed: A preti- 
minary decree for partition was passed on 
29-8-1953 wherein the share of defendant 
No. 1 in the Kha Schedule land was deter- 
mined to be 65/288, while his share in the 
landlord’s interest described in Schedule Ga 
Which included the Kha Schedule land was 
determined at Rs. -/12/-. A commissioner 
Was appointed to divide the properties in 
accordance with the shares determined in the 
preliminary decree. The commissioner in his 
report erroneously or otherwise which is dif- 
ficult to ascertain on the materials available 
purported to allot Rs. -/12/- interest both in 
Schedules Kha and Ga to defendant No. 1. 
As no objection appears to have been raised 
to the allotments made by the commissioner, 
the Court below accepted the same and pas- 
sed the final decree on 2-11-1968. The re- 
sult is that though under the preliminary 
decree the share of defendant No. 1 in the 
Kha Schedule land was fixed at 65/288, in 
the final decree, he has been allotted a share 
of Rs. -/12/- in the said property. The ap- 
plication of plaintiff No. 1 praying for recti- 
fication of this allotment in respect of the 
Kha Schedule land was allowed and the 
following order passed: 


“It is also ordered that the final decree 
of this case be corrected according to the 
preliminary decree.” 

5. The above order passed by the 
Court below as is rightly contended by learn- 
ed Counsel for petitioner is not workable, 
and in fact, cannot be said to afford the relief 
which plaintiff No. 1 sought. In the final 
decree proceeding, the shares as determined 
in the preliminary decree are to be separated 
and allotted to the respective parties and ac- 
cording to such allctments, the final decres 
is to be passed. In this case, the impugned 
order does not purport to allot any specifis 


portion of the Kha Schedule land constitut- 
ing 6£/288th share to defendant No. 1. 

that i means is that the final decree is to 
be carected according to the preliminary 
decree which amounts to nothing more than 
saying that defendant No. 1’s share will be 
65/288 If the Court below felt that in carv- 
ing omt the share of defendant No. 1 the 
commssioner gave him a larger share than 
to whet he was entitled under the preliminary 
decree. the only way of rectifying was to 
get a fresh partition effected according to 
the skares determined in the preliminary 
decree. This would have necessitated the 
setting aside of the final decree. In this case, 
the firal decree does not purport to have 
been set aside and the share of defendant 
No. 1 carved out afresh. Tke Court below 
has simply purported to correct the quantum 
of the share of defendant No. 1 in the final 
decree according to the preliminary decree. 
This ozder is unworkable as it would not 
show which portion of the land is actually 
intended to be given to defendant No. 1. On 
‘his ercund alone, the impugned order is open 
to interference. 

6. Coming to the next czontention. ad- 
mitted], plaintiff No. 1 did not prefer any 
appeal or apply for review of the final decree, 
It is arzued by learned Counsel for petitioner 
that under Order 20, Rule 3, Civil P. C., as 
a general rule, a judgment, cecree or final 
order crawn up and signed cannot sub- 
sequently be altered, varied or amended, ex: 
cept on review or under Section 152. Civil 
P. C. Section 152, Civil P. C. permits cor- 
rection of any clerical or arithmetical mis- 
takes oc errors arising from an accidental 
Slip or omission. In the present case, on the 
admittec. facts, no objection wes filed to the 
commissioner’s report and the same was ac- 
cepted. In accordance with the said report, 
the fina: decree was passed. Even assuming 
that in dividing the properties the commis- 
sioner committed some error in making the 
alotmens, the fact remains that the Court 
below accepted the commissionez’s report and 
passed tre final decree. There is no question 
o= clerical or arithmetical mistake or error 
arising fom any accidental slip or omission. 
Therefor2, Section 152 has no application 
The only other point is whether the Court 
below in exercise of its inherent powers under 
Section .51, Civil P. C. could pass an order 
in substance setting aside the firal decree. In 
the decision reported in AIR 1962 SC 527, 
(Manohar Lal v. Hiralal) it has keen held that 
the inherent powers under Section 151, Civil 
P. C. cennot be invoked-in cases where it 
would ccnflict with any specific provisions of 
the Code or is contrary to the intention of 
the Legiclature. In other words. where the 
Code contains express provisions for ob- 
tamning a remedy and a party has not resorted 
to them, the Court cannot exercise its in- 
herent pcwers under Section 151, Civil P. C 
as that would amount to circumventing the 
express provisions. In the present case, it 
cannot be disputed that plaintiff No. 1 hadj 
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the right to prefer an appeal against the final 
decree or, if there were valid grounds, she 
could have applied also for review. When 
plaintiff No. 1 failed to resort to those re- 
medies, it was not open to the Court below 
in purported exercise of inherent powers 
under Section 151, Civil P. C. to give the 
relief which could have been given only in 
appeal or review. Therefore, in my opinion, 
the Court below had no jurisdiction to allow 
amendment which has the effect of setting 
aside the final decree in purported exercise 
of its inherent powers. 


L Mr. Das, learned Counsel appear- 
ing for opposite parties, contended relying on 
a decision reported in (1965) 31 Cut LT 443, 
(Narayan Naik v. Sara Bewa) that in the 
present case as real and substantial justice 
has been done, even if the Court below acted 
without jurisdiction, the order ought not to 
be interfered with in revision. The facts of 
that case were entirely different. In that case, 
an application for final decree was dismissed 
on the ground that the compromise decree 
amounted to a final decree. A subsequent 
application for review was also dismissed. 
Against this order, an appeal was preferred 
to the learned Subordinate Judge who allow- 
ed it and this order was challenged in revi- 
sion, one of the grounds being that no appeal 
lay to the learned Subordinate Judge. The 
Court found that as a matter of fact, the 
compromise decree was not to be treated as 
one finally settling the specific and definite 
title of individual co-owners with respect to 
the property. Therefore, it declined to inter- 
fere in revision. This view was not adhered 
to in a subsequent decision reported in (1966) 
32 Cut LT 501. łn the present case, as al- 
ready indicated, the impugned order of the 
Court below does not amount to doing real 
and substantial justice. By the impugned 
order, except saying that the share of de- 
fendant No. 1 should be corrected to be in 
conformity with the preliminary decree, the 
actual portion to which defendant No. 1 will 
be entitled has not been decided. If this 
order is allowed to stand, though in fact it 
Tesults in wiping out the entire final decree 
proceeding, it does not give scope for a fresh 
division of the properties. Thus, it leads to 
an unworkable situation. For these reasons, 
the aca order cannot be allowed to 
stand. 


2. The last contention on behalf of 
opposite parties is that it was open to the 
Court below to treat the application of plain- 
tiff No. 1 as one for review of the final 
decree on the ground that an error in res- 
pect of the share in the Kha Schedule land 
is apparent on the face of the record. In 
support of this contention, reliance is placed 
on a decision reported in AIR 1968 Ori 140, 
(Rajkishore v. Nilamani). In that case, the 
final decree for partition was passed against 
the defendants. one of whom, was ex parte. 
When decree-holder levied execution, the de- 
fendant who was ex parte filed an application 


L. A. Officer v. 


Hiranmayee Devi Ori. 237 


under Section 47, Civil P. C. challenging ex- 
ecutability of the decree on the ground that 
no notice had been served on him in the 
final decree proceeding. As the said appli- 
cation contained the necessary allegations, 
though it was not maintainable under Sec- 
tion 47. Civil P. C., it was treated as one 
under Order 9, Rule 13, Civil P. C. and the 
ex parte decree set aside. On this analogy, 
it is argued that when in the present case, 
an application was filed by plaintiff No. 1 
questioning the correctness of. the final decree 
on the ground that the error is apparent on 


‘the face of the record it not being in con- 


Sonance with the preliminary decree, it was 
open to the Court to treat it as an application 
for review and dispose it of on merits. 
There is some force in this contention. 


9, As already indicated, the share of 
defendant No. 1 under the preliminary decree 
was 65/288 in the Kha Schedule land, while 
the preperty allotted to him under the final 
decree is Rs. -/12/- interest. On these facts, 
it was open to the Court below to treat the 
application filed by the plaintiff No. 1 as 
one for review and dispose it of on merits. 


10. In the result, I ellow the revision 
with costs, set aside the impugned order and 
direct that the case be remanded to the trial 
Court to consider the application filed by 
plaintiff No. 1 as one for review of the final 
decree on payment of further court-fee, if 
necessaty and consideration of the question 
of limitation, if any, and dispose it of on 
merits, 

Revision allowed. 


AXR 1973 ORISSA 237 (V 60 C 80) 
G. K. MISRA, C. J. AND S. K. RAY, J. 


Land Acquisition Officer, Mayurbhanj, 
Appellant v. Smt. Hiranmayee Devi and 
another, Respondents. l 


First Appeal No. 88 of 1967, D/- 19-12- 
1972 from order of C. S. Misra, Sub. J. 
Baripada, D/- 22-12-1966. 

Index Note :— (A) Land Acquisition Act 
(1894) —- Market value of land — Inclusion 
of particular potentiality or special adaptabi- 
lity of acquired land. l 


Brief Note :— (A) When the market value 
is ascertained on consideration of instances 
of sales which are proximate in time to the 
notification under Section 4 in respect of 
lands which are similarly situate and with 
similar advantages as the acquired lands any 
particular potentiality or special adaptability 
of the acquired land is also to be included. 
But where those sale transactions already in- 
clude the potential value of such land there 
is no scope to evaluate the potentiality apart 
from that market price. (Para 6} 
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Cases Referred : Chronological 
AIR 1967 SC 465 = (1967) 1 SCR 
489, Ragubans Narain Singh v. 
Goyt. of U. P. 6 
Govt. Advocate, for Apellant; S. Mohanti 
and S. P. Mohapatra, for Respondents. 
S. K. RAY, J.:— This appeal by tke 
Land Acquisition Officer, Mayurbhanj, is 
from the award dated 22-12-1966 of the Sub- 
ordinate Judge, Baripada, made in a Refer- 
ence under Section 18 of the Land Acquisi- 
tion Act for determination of the true com- 


Paras 


pensation payable to the claimant-respondents. . 


2. The Land Acquisition Officer 
acquired A. O. 56 decimals out of plot 
No. 3731, total extent of which is A. 3.31 and 
A. 1.17 decimals out of plot No. 3955 bearing 
the total area of A. 3.87, both belonging to 
the respondents for the construction of an 
approach road to the bridge over Barabalang 
river on Baripada Udala Road. The process 
of acquisition commenced by issuance of noti- 
fication under Section 4 of the Land Acqui- 
sition Act on 12-6-1953. The amount of com- 
pensation awarded by the Land Acquisition 
Officer was Rs. 3726/- for the acquired lands. 
‘Subject matter of reference, however, wes 
restricted to A. 1.08 comprising of A. O. 34 
decimals out of plot No. 3731 and A. O. 74 
decimals out of plot No. 3955. 

S The respcndents claimed Rupees 
80,500/- as compensation before the Land 
Acquisition Officer on different heads as 
follows : 


(a) value of land acquired 

(b) loss of value of land 
rendered useless for the 
purpose for which it was 
used 

(c) value of house 
other constructions 

(d) loss due to shifting the 
place of business 


(e) loss of business 


(£) additional compensation 
at 15% under S. 23 (2) 
of the Land Acquisition 
Act. — Rs. 10,500- 


By a subsequent application before the Sub 
Judge the claim under item (c) was enhanced 
to Rs. 7507.85. 


4. The Sub Judge gave an award 
under the following heads :— 
(a) value of land Rs. 30,000/- 
(b) damage on account of se- 
verance as contemplated in 
clause “thirdly” cf S. 23 (1) 
of the Land Acquisition Act. 
Rs. 3,000/- 
(c) damage on account of con- 
structions being injuriously 
affected by acquisition and 
on account of shifting char- 
pes, as envisaged under 
clauses “fourthly” and 


—— Rs. 40,000/- 


— Rs. 10,000/- 
and l 
-= Rs. 7,000/- 
—— Rs. 3,000;- 
— Rs. 10,000/- 
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“fifthiy” of S. 23 (1) of 
L. A. Act. 

(d) statutory solatium at 15% 
and iaterest. 


Ek, The learned counsel for the appel- 
lant chaľenges. the award of the learned Sub 
Judge or the main ground that the deter- 
mrnation of compensation under the heads 
(a) to (c) of the preceding paragraph is arbi- 
trary, excessive and is not in accord with the 
evidence on record. 


6. Section 23 of the Land Acquisition 
Act prov.des for the matter to be considered 
in determining the amount of compensation 
to be awarded for the land acquired. The 
Srb Judge has awarded compersation under 
clauses ‘firstly’, ‘thirdly’, ‘fourthly’ and 
‘fifthly, of sub-section (1) of S. 23 of the 
Lend Acquisition Act. 

The first clause relates to the market 
value of the Jand at the date of the publica- 
tion of tae notification under Section 4. As 
already :tated ` the notification under Sec- 
tion 4 (11 was published on 12-6-1963. There 
are varicus modes of determining the. mar- 
ket value. The method which is generally 
resorted to in determining value of land 
(without structures) is to ascertain the same 
or. consideration of instances of sales, which 
are proximate in time to the dat2 of notifica- 
ticn under Section 4 (1) of the Land Acqui- 
sition Ac, in respect of lands which are simi- 
larly situate and with similar advantages as. 
the acqu.red lands. It is only where there 
are no siles of comparable lands that some 
other me hod is to be found, like capitalising 
the annual income which the owner is ex- 
pected to get by a number of years purchase 
and to reat such capitalised value as the 
market vilue. In the present case, since evi- 
dence ha; been led of instances of sale pro- 
ximate in time to 12-6-1963, the general 
method i: to be adopted, as has been rightly 
dcne by the Sub Judge. In adopting this 
method, it has to be borne in mind that 
“the marret value on the basis of which com- 
pensation is payable under Section 23 of the 
Lend Acquisition Act means the price that a 
willing purchaser would pay to a willing seller 
for a prcperty having due regard to its exist- 
ing condation, with all its existing advantages, 
and its potential possibilities when laid out 
in its most advantageous manner, excluding 
any adventages due to the carrying out of 
the scheme for the purposes fcr which the 
property is compulsorily acquirei.” (See Ra- 
gubans Narain Singh v. Govt. of U. P., AIR 
1967 SC 465). In other words, market value 
as ascertained under this method would in- 
clude any particular potentiality or special 
adaptabil-ty of the acquired land, because a 
vender willing to sell his land and a pur- 
chaser willing to purchase it take into con- 
sicerration its existing advantages, its situa- 
ticn and also the circumstance whether any 
potentialiy in respect of such land can be 
ee tc account within a reasonably near 

ture. 


Rs. 4,000/- 
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Evidence of four sale transactions had 
been adduced in this case. They are evi- 
denced by Exts. 3 and 4 dated 22-2-1962, 
Ex. A dated 23-3-1961 and Ex. B dated 22-2- 
1962. Evidence has also been adduced of 
compensation paid in respect of some Jal 
lands also acquired for the very selfsame 
Balanga approach.road for which the land 
in question has been acquired, at the rate of 
Rs. 10,000/- per acre. Oral evidence has been 
adduced to show proximity of the land acquir- 
ed with lands which are the subject-matter 
of the aforesaid instances of sale and of 
another acquisition proceeding and other 
Similarities in advantages. It also appears 
that the respondents purchased the land in 
question in the year 1956 and commenced to 
manufacture bricks in 1957 and set up a tile 
factory 4 years thereafter i.e. in 1961. The 


evidence of P. W. 4 is to the further effect ° 


that there was rise in the price index of the 
land on account of need for the land for 
construction of houses. It is also dis- 
closed in the testimony of P. W. 6 that the 
land acquired is subject to annual inundation 
by flood, and therefore, it was not suitable 
for building purposes, in its present condi- 
tion. These transactions took place at a time 
when a willing purchaser and a willing seller 
were both conscious of the existing condition 
of the land and other existing advantages 
and. their potential possibilities, like manu- 
facture of bricks and tiles. The market price 
under those sale transactions would include 
the potential value of the land. There is no 
scope in such cases to evaluate the potentia- 
lity apart from the market price. In view 
of the evidence, the market price of the 
acquired lands of A. 1.08 decimals would be 


Rs. 18,800/- as concluded by the Sub-Judge. . 


There was no valid reason to add anything 
more to it. I would, therefore, reduce the 
market price for the acquired land to Rupees 
18.800/-. 

7. The Sub-Judge has awarded com- 
pensation of Rs. 3,000/- on account of 
damages sustained for reason of severance of 
the acquired land from other land, apparent- 
ly under clause ‘forthly’ of sub-section (1) of 
5. 23 of the Land Acquisition Act. 

The petitioner-respondents acquired A.3 
and odd of pal land by purchase in the year 
1956. The entire’ area of this A.3 and odd 
was a compact whole and out of it A. 1.73 
decimals have been acquired. It appears from 
Ex. 5, Sketch Map and other evidence on 
record that the land has been acquired from 
the middle of the purchased compact block 
of A.3 and odd leaving two triangular pieces 
of land on either side of it. These triangular 
pieces have also no interconnection and are 
completely detached from each other. The 
result of the acquisition, therefore, appears 
to be that the land of fhe respondents was 
cut into three pieces. The middle piece was 
acquired leaving the other two pieces com- 
pletely separate from each other. The evi- 
dence further is that in consequence of this 
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severance these two truncated triangular pieces 
of land measuring, in aggregate ‘A. 0.65 
decimals, have lost their utility for any pur- 
pose and have become completely useless as 
income yielding source. If these pieces of 
land measuring A. 0.65 decimals of land 
had also been acquired, the owners would 
have been entitled to an additional amount 
of Rs. 11,300/- and odd towards the market 
price. There is, thus, a dead permanent loss 
of Rs. 11,300/- and odd on account of sever- 
ance of acquired Jands from these two pieces 
of land and this amount could be claimed 
as damages on account of severance. Ap- 
proaching this issue from another aspect the 
claim on this head could be more. The 
entire purchased area of 3 acres and odd 
yielded an annual net income of Rs. 3750/- 
(Ex. 9) and the net income attributable to 
the severed area of area of 0.65 would be 
about Rs. 800/- capitalising this by 18 years 
purchase the amount will be more than 
Rs. 10,000/-. But as the respondents have 
claimed only Rs. 10,000/- on this head the 
Court cannot grant under Section 25; L. A. 
Act any compensation exceeding the same. 
For all these reasons, I would. award a sum 
of Rs. 10,000/- on this head instead of 
Rs. 3,000/- awarded by the Sub Judge. 


8. A sum of Rs. 4,000/- has been 
awarded on account of the construction being 
injuriously affected by the acquisition and on 
account of shifting charges. This part of 
the award has obviously been made under 
clauses “fourthly” and “fifthly” of S. 23 (1) 
of the Land Acauisition Act. From Ex. 2, 
it appears that the value of wooden mate- 
rials. like wooden lintels, sal wood shutters, 
sal wood door frames and the like used in 
the constructions of the manufacturing shed 
is Rs. 3143/-. These constructions were, how- 
ever, on the two triangular pieces of severed 
land. The manufacturing shed has become 
useless. It is in evidence that the respondents 
have taken on lease another piece of land 
from the Government and have started busi- 
mess of manufacture of bricks and tiles. 
These wooden materials, as also tiles, bricks 
and doors, it is admitted by the respondents, 
can be shifted and used in construction of 
manufacturing shed on thc new lease-hold 
land and thus these materials are still avail- 
able for use by the respondents. The claim- 
ants would not, therefore, be entitled to 
the value of the entire structure. The total 
value of the structure inclusive of the afore- 
said materials, as claimed before the Land 
Acquisition Officer being Rs. 7,000/-, the 
value of brick structure alone would be about 
Rs. 3,857/- and . giving due allowance for 
depreciation, at the rate of 5% the value 
would be reduced to Rs. 3,667/-. About one 
third of bricks can be salvaged whole and 
in an usable condition. Thus, in considera- 
tion of all the aforesaid circumstances, com- 
pensation on this head can be assessed at 
Rs. 1,200/-. 
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: In the result, therefore, the res- 
pondents are entitled to Rs. 18,800/- towards 
the market value of the land and Rs. 10,000/- 
on account of the damage sustained on ac- 
count of severance and Rs. 1,200/- towards 
damage sustained on account of acquisition 
injuriously affecting the other movable and 
immovable properties and dismantling and 
removing the materials. Thus the aggregate 
compensation payabie is Rs. 30,000/-. The 
award of the Sub Judge in other respects 
namely, granting of statutory solatium at 15% 
under Section 23 (1) of the Land Acquisi- 
tion Act and interest shall stand. 


10. The appeal is accordingly partly 
allowed, but there will be no order for costs 
of this Court. 


G. K. MISRA, C. 3. s 11. I agree. 
Appeal partly allowed. 


AIR 1973 ORISSA 240 (V 69 C 81) 
S5. ACHARYA, J. 


Debendranath Nandi, Appellant v. Natha 
Bhuiyan, Respondent. 


Second Appeal No. 387 of 1969, Dj- 
1-12-1972, from order of B. N. Misra, Sub. 
J. Balasore, D/- 9-7-1969, 


Index Note:— (A) Civi P. C, O. 26, 
R. 9 — Local investigation — Appointment 
of Commissioner for — Appcllate Court must 
appoint fresh Commissioner before deciding 
the appeal if it finds it necessary to reject 
the report of the trial Court Commissioner 
— (X-Ref.:— Section 99) ATR 1917 Cal 
573 and AUR 1936 Pat 421 and (1970) 1 Cut 
WR 244, Followed. (Para 6) 


Index Note :— (8) Limitation Act (1908), 
§. 142 — Held, on facts that case having 
been Sled after passing of new Limitation 
Act. it could not be held barred by limitation 
wndcr S. 142 of old Act. (Para 9) 


Cases Referred: Chronological Paras 
(1970) 1 Cut WR 244, Akadesi Hari- 
chandan v. Khetramohan Misra 
AIR 1938 Pat 421 = 4 BR 795, 
Debnarain Kundu v. Amrita Lal Sil 6 
AIR 1917 Cal 573 = 23 Cal LJ 60, 
Tirthabasi Singh v. Bepin Kishna 6 
B. K. Pal, for Appellant; R. N. Sinha 
and S. N. Sinha, for Respondent. 


JUDGMENT :— The sole plaintiff bas 
filed this second appeal against the reversing 
decision dated 9-7-1969 of the Subordinate 
Judge, Balasore in Miscellaneous Appeal 
No. 120/6/9/3 of 1966/67/68(). 

2. The plaintiff’s case, in short, is that 
he purchased 8 decimals of land on 28-3-1959 
appertaining to plot No. 327 of Holding 
No. 15 in village MNatakhata from one 
Rameshwar Marwari of Balasore town as per 
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‘ plaintif ia respect 


A. I. R. 


a registeced sale deed, Ext. 1 dated 28-3-1959, 
and on 1 portion of the said land measuring 
0.005 decimals he constructed a mud and 
thatched house. After the construction of the 
house tke defendant was allowed to occupy 
the said house as a monthly tenant on a 
rental œ Rs. 3/- per month. He paid rent 
to the slaintiff regularly till March, 1962, 
but thereafter as he defaulted in payment of 
the same the plaintiff issued a notice through 
his lawyer on January 16, 1964 (Ext. 2) for 
payment of rent and for vacating possession 
of the house. The defendant did not accept 


‘the same, as according to him, the address 


given in :he said notice was incorrect. There- 
after the plaintiff instituted this suit for re- 
covery o? possession of the suit land pur- 
chased br him, for eviction of the defendant 
from the suit house thereon and for con- 
sequential reliefs, such as recovery of ar- 
tears of sent and damages etc. 


TRE- The defendant denied the plaint 
allegations, and averred that he had con- 
structed kis own hutment on a portion of 
plot No. 323 having taken lease of that por- 
tion of Isnd from the District Board. Ac- 
cording te him, he has been for the last 20 
years staying in the said hutment construct- 
ed by him on plot No. 323 on his own right. 
He was paying rent for the occupation of 
the said land to the District Board, and after 
the aboliton of the District Board, he has 
been paying rent to the State of Orissa. He 
has specifically denied to be a tenant under the 
of the horse on plot 
No. 327. He denied receipt of the notice. 

4, The trial Court found that the suit 
house was situated on a portion of plot 
No. 327 belonging to the plaint:ff; the de- 
fendant occupied the said house as a tenant 
under the plaintiff, and the plaintiff was en- 
titled to realise the arrears of rert from the 
defendant and to evict him from the suit 
house. Mostly on the aforesaid iinding, the 
trial Court decreed the plaintiffs suit. 
~. es The appellate Court, inter alia finds 
that the plaintiff has failed to prove that the 
suit house is on plot No. 327; there is no 
reliable evitence to prove the relationship of 
landlord amd tenant between the parties in 
respect of -he suit house; and the suit house 
was never leased out to the defendant on 
rent.. The appellate Court also finds that as 
per Art. 1-2 of the old Limitation Act the 
suit is barred by limitation, as the plaintiff 
has failed to prove his possession of the 
bouse within 12 years next before the institu- 
tion of the suit. 

6. Mr. Pal, the learned counsel for 
the appellant at the outset urged that the 
Court below, after discarding the report of 
the Civil Court Commissioner, which had 
been accepted and acted upon by the trial 
Court, committed an error of law in pro- 
ceeding to decide the matter thereby dismis- 
sing the sui: without directing a further en- 
quiry into fbe matter through another Civil 
Court Commissioner. .In this case a Civil 
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Court Commissioner was deputed to find out 
whether the suit house actually was on plot 
No. 327, as alleged by the plaintiff, or on 
plot No. 323, as alleged by the defendant. 
The Civil Court Commissioner in his second 
report accepted by the trial Court has stated 
that the suit house stands on plot No, 327 


and not on plot No. 323. A sketch map, 


Ext. 3, was also submitted by the said Com- 
missioner in support of his above report. 
The trial Court accepted that report and pro- 
ceeded to decide the matter on that basis. 
The appellate Court on its own appreciation 
of the Commissioner’s report found that the 
Said report was not satisfactory and so it 
could not rely upon the same. On that find- 
ing it discarded that report from considera- 
tion and proceeded to decide the matter on 
whatever evidence was available on record, 
and ultimately found that the plaintiff failed 
to prove that the suit house was on plot 
No. 327 as there was no Satisfactory evidence 
on record to that effect. 

Mr. Pal urges that the Court acted illegal- 
ly in deciding the matter in the aforesaid 
manner after rejecting the aforesaid report 
of the Commissioner. In support of his con- 
tention he has cited the decisions reported in 
AIR 1917 Cal 573; AIR 1938 Pat 421 and 
the decision of this Court reported in (1970) 
1 Cut WR 244. The facts in the above- 
mentioned Calcutta case are almost similar 
to the facts of the present case and their 


Lordships in that decision have” held as 
follows: 
“We think that the course which the 


Subordinate Judge took in coming to a con- 
clusion or may say without disrespect to him 
in trying to come to a conclusion upon a 
part only of the evidence in the case, after 
he had rejected the commissioner’s report was 
substantial error or defect in the procedure 
which might possibly have produced error 
or defect in the decision of the case upon 
the merits.” 


- Similar view has also been expressed in the 


above-mentioned Patna case on a matter al- 
most. of this nature. My learned brother, 
Misra. J. in the case reported in (1970) 1 Cut 
WR 244 has accepted the view taken in the 
above-mentioned decisions of the Calcutta 
and the Patna High Courts. 


A Commissioner for local investigation 
is deputed under Order 26, Rule 9, Civil P. C. 
when the Court deems a local investigation 
to be requisite or proper for the purpose of 
elucidating any matter in dispute or for as- 
certaining any other matter mentioned in the 
said rule. The object of local investigation 
under the above provision is to obtain evi- 
dence which from its peculiar nature can 
best be had from the spot itself. Such evi- 
dence enables the Court to properly and cor- 
rectly understand and assess the evidence on 
record already recorded. It clarifies or ex- 
plains any point which is left doubtful on 
the evidence on record. The trial Court’s 
decision in the present case to depute a Com- 
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missioner for the above purpose is indicative 
of the fact that in view of the evidence be- 
fore the Court it considered it necessary to 
obtain a report from the Commissioner about 
the correct and actual position of the dis- 
puted property. In view of the rival averments 
made by the parties and in view of the evi- 
dence on record, a Commissiorer’s report of 
local investigation was absolutely necessary 
in this case. The appellate Court, therefore, 
was not justified in deciding the matter with- 


out directing issue of a fresh commissioner 


for the aforesaid purpose. The Hon’ble 
Judges of the Calcutta and Patna High Courts 
and my learned brother Misra, J. in the 
above-mentioned reported decisions have said 
that the proper course under such circum- 
stances is to direct the appointment of an- 
other Commissioner calling upon him to sub- 
mit a fresh report for which local investiga- 
tion had been directed and made earlier in 
the case. On the above considerations I am 
Satisfied that the procedure adopted by the 
Court below in deciding the matter in the 
manner aforesaid most probably has produc- 
ed error or defect in the decision of the case] - 
on merits. Therefore, this is a fit case which 
should go back to the trial Court on remand 
so that the Court can appoint a suitable Com- 
missioner to enquire into the exact matter 
which was earlier referred to the Commis- 
sioner for local investigation by the trial 
Court. On obtaining his report the trial 
Court shall dispose of the matter afresh in 
accordance with law. 

7. Mr. Sinha, the Jearned counsel ap- 
pearing for the respondent urges that the 
finding of the appellate Court that there was 
no relationship of landlord and tenant be- 
tween the plaintiff and defendant should not 
be allowed to be re-agitated as that finding 
has been arrived at on the assumed basis 
that the suit house is on plot No. 327. The 
Court below has proceeded to discuss this 
aspect of the matter on the assumption (not 
on the finding) that the suit house is on plot 
No. 327 belonging to the plaintiff. As this 
finding has been arrived on that perspective, 
and basis, nothing will turn out on a fresh 
appreciation of the evidence on record, even 
if the Court ultimately finds that the house 
has been constructed on plot No. 327. Ac- 
cordingly, the finding of fact of the Court 
below that there was no relationship of land- 
lord and tenant between the plaintiff and de- 
fendant, should not be allowed to be re-agitat- 
ed in the trial Court. The Court below, after 
ascertaining at first the above-mentioned ques- 
tion, namely as to whether the suit house is 
on plot No. 327 or on plot No. 323, as direct- 


` ed above, should proceed to decide the matter 


in accordance with law on the evidence al- 
Teady on records, excepting the evidence and 
the report of the Commissioner which have 
been discarded by the appellate Court. In 
case it is found that the suit house is on 
plot No. 327 and the defendant is in posses- 
Sion of the same the Court has to decide 
Whether he is liable to be eVicted therefrom 
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on other lawful considerations. Of ccurse, 
in case it is found that the suit house is 
situated on plot No. 323, it goes without say- 
ing that the plaintiff can have no relief in 
this suit. 

8. The judgments and decrees of both 
the Courts below are accordingly set aside 
and the case is remanded back to the trial 
Court for fresh disposal in accordance with 
law and the above directions, on notice to 
both the parties. 

9. Mr. Sinha, the learned counsel for 
the respondent, very fairly concedes that the 
finding of the Court below that the suit is 
barred by limitation, is incorrect in view of 
the fact that Art. 142 of the old Limitation 
Act, on the basis of which this finding has 
been arrived at, does not apply to this case, 
as admittedly, the suit was instituted after 
the passing of the new Limitation Act, which 
applies to this case. Accordingly, the ‘ind- 
ing of the appellate Court that the suit is 
barred by limitation, is hereby set aside. 

10. The appeal accordingly is allow- 
ed in the terms aforesaid. The cost will abide 
the ultimate decision of the Court. 

Case remanded. 


AIR 1973 ORISSA 242 (V 69 C 82) 
S. K. RAY, AG. C. J. AND 
B. K. PATRA, J. 


Khageswar Rout, Petitioner v. The State 
of Orissa and others, Opposite Parties 


Criminal Jrdn. Case No. 127 of 1972, 
D/- 8-11-1972. 


Index Note :— (A) Constitution of India, 
Art. 226 —- Disputed question of fact czmnot 
be decided im proceedings under Arts. 226 
and 227 — (X-Ref.:— Art. 227). 


(Para 7) 

Index Note :—~ (B) Constitution of India, 

Art. 226 — Other remedy open — Where ad- 

equate remedy is provided umder the Act, 

extraordinary forisdiction of the High Court 

under Arts. 226 and 227 cannot be invoked 

— (%-Ref.:— Art. 227). (Para 7) 

D. Sahu and K. C. J. Ray, for Petiticner; 

S. Misra (1) and Addl. Govt. Advocate, for 
Opposite Parties. 


PATRA, J.:— This is an application 
under Arts. 226 and 227 of the Constitution 
praying for the issue of a writ of mandamus 
quashing the order in Annexure 2 dated 22-9- 
1971 and for a declaration that the resolution 
(Annexure 1) dated 22-8-1971 passed in the 
meeting of the Jute Marketing Co-operative 
Society (O. P. No. 3) is illegal and invalid. 
The Jute Marketing Co-operative Society Ltd., 
Danpur (O. P. No. 3) (hereinafter referred 
to as the Society) is a duly registered co- 
operative society under the Orissa Co-opera- 
tive Societies Act, 1962 (hereinafter referred 


to as the Act). It has its registered bye-laws 
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and consists of 5000 members one of whom 
is the petitioner. 

2 In exercise of his powers under 
sub-section (5) of S. 12 of the Act, the Re- 
gistrar of Co-operative Societies, Orissa 
(O. E. No. 2) called upon the Society to 
amend certain of its bye-laws in the manner 
indicated in Annexure 4 within 30 days of 
the isue of that notice. A General Body 
meeting of the Society was convened on 
22-8-1971 within the time allowed where am- 
endments as suggested by the Registrar were 
adopted. A copy of the resolution was for- 
warded to the Registrar who thereafter re- 
gistered the amendments by order Annexure 2 
dated 22-9-197]. It is the legality of this 
order registering the amendments which is 
challenged in this writ petition. The peti- 
tioner who is one of the members of the 
Society contends that in adopting the amend- 
ments the General Body meeting of the 
Society did not follow the procedure presec- 
ribed in Rule 14-A of- the Orissa Co-opera- 
tive Societies Rules, 1965 (hereinafter referred 
to as the Rules), that notices to the members 
regarcng the holding of the General Body 
meetirg had not been issued in the mannet 
prescr bed by the Rules and the relevant bye- 
Jaws on the subject with the result that the 
petitioner who had no notice of the meeting 
could not attend it; that the proceedings of 
the General Body meeting were vitiated by 
reasor of some outsiders participating in tha 
meetirg and taking part in the voting; and 
that m suggesting amendments to the bye« 
laws, the Registrar failed to specify the rea- 
sons Dor the same as required under R. 14-A 
of the Rules. It is further contended that 
the proceedings of the meeting were also 
vitiatel by reason of the fact that the Joint 
Director of Marketing who is a representative 
of the Registrar had participated in the meet- 
ing. Being aggrieved by the order of the 
Registar registering the amendments of the 
bye-laws, the petitioner preferred an appeal 
under Section 109 (1) (c) of the Act to the 
State “Goovernment complaining of the various 
irregularities committed in convening and con- 
ducting the General Body meeting but the 
appeal was dismissed by Government as not 
mainteinable (vide Annexure 3). It is there- 
after that this writ application has been filed 
claiming the reliefs already mentioned. 


3. Opposite party No. 3 in bis coun- 
ter affidavit denied the allegation that there 
was n proper service of notice regarding the 
holding of the General Body meeting. He 
Stated that bye-law 18 (2) of the Society 
which prescribes the modes cf issuing notica 
for a General Body meeting provides for the 
issue >f notice in either of the three ways, 
namel~, (a) by affixing a copy of the notice 
for th: meeting in some conspicuous place in 
the arma of operation of the Society and in 
the office of the Society, (b) ty circulation of 
the nctice book and getting signature of mem- 
bers in it, or (c) by sending the notice by 
post under certificate of posting. On receipt 


es 


Es 
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of Annexure 4 from the Registrar, the Board 
of Directors at the meeting held by them on 
2-6-1971 decided that the notices regarding 
convening of the General Body meeting should 
be affixed at every centre within the area of 
operation of the Society and in the notice 
boards in the Society’s office at Cuttack and 
Panchayat Samiti Office and in the offices of 
the Assistant Registrars of Kendrapara, Jaj- 
pur, Cuttack, Banki and Keonjhar, and al 
the offices of the Deputy Registrars of Co- 
operative Societies, Cuttack and Keonjhar, 


and in addition to these, the notice should. 


be published in the consecutive issues of 
daily Samaj (vide Annexure B-3). In ac- 
cordance with the decision taken by the Board 
of Directors in the rsolntion Annexure B-3, 
notices were issued and the publication made 
in the Samaj. It is stated that reasons for 
the amendments proposed were given in An- 
nexure 4. The allegation that outsiders par- 
ticipated in the meeting is denied and there 
was no division, the ,occasion to vote did 
not arise and consequently the allegation that 
outsiders participated in the voting is not 
correct. In the circumstances it is averred 
that the petitioner was not prejudiced in any 
way. If at all he is aggrieved, it is open to 
him to raise a dispute under Section 68 of 
the Act and consequently he has no right to 
file this writ application. 

4. At the time of hearing of this ap- 
plication, Mr. D. Sahu appearing for the peti- 
tioner repeated the several allegations made 
by him in the petition and on the basis there- 
of contended that the resolution passed at 
the General Body meeting of the Society on 
22-8-1971 is illegal and that consequently Te- 
gistration of the amended bye-laws by the 
Registrar is invalid. 


5. To appreciate several contentions 
of the parties it is necessary to make a brief 


“reference to the relevant provisions in the 


_- the registered amendment 


Act and the Rules and the bye-laws. Sec- 
tion 12 of the Act deals with amendment of 
bye-laws of a society and provides in sub- 
section (1) thereof that no amendment of any 
bye-laws of a society shall be valid unless 
such amendment has been registered under 
the Act. Sub-section (2) thereof deals with 
cases where it is the Society which takes 
initiative for amendment of the bye-laws. It 
provides that every such proposal for amend- 
ment shall be forwarded to the Registrar, 
who, if satisfied that the proposed amend- 
ment satisfies the requirements of Cls. (i) to 
(vi) of sub-section (2) would register the 
amendment. Sub-section (3) requires the Re- 
gistrar to forward to the Society a copy of 
together with a 
certificate signed by him. Such certificate is 
to be conclusive evidence that the amend- 
ment has been duly registered. Sub-section (4) 
states that where the Registrar refuses to re- 
gister an amendment, he shall communicate 
the order of refusal together with the reasons 
therefor to the society. Sub-sections (5) and 
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(6) which are relevant for our purpose may 
be quoted. 


“12. (5) Where in the case of an apex 
society, Central Society, Co-operative Bank 
or Financing Bank or in the case of any other 
society assisted by the State or Ceneral Gov- 
ernment in any of the forms specified in sub- 
section (1) of S. 31, the Registrar is of the 
opinion that an amendment of the bye-laws 
of any such society is mecessarv or desirabie 
in the interest thereof, he may, in the pre- 
scribed manner, call upon the society to 
make such amendment within such period 
as he may specify in that behelf. 

(6) If the society fails to make the 
amendment within the period aforesaid the 
Registrar may, after giving the society a rea- 
sonable opportunity of being heard, register 
the amendment and shall forward to the socie- 
ty a copy of the Registered Amendment to- 
gether with a certificate signed by him; and 


` such certificate shall be conclusive evidence 


that the amendment has been duly registered.” 
The manner in which the Registrar is to 
call upon a society to make amendments re- 
ferred to in sub-section (5) is provided in 
Rule 14-A of the Rules which runs thus: 


“14-A. Procedure for amendment of bye- 
law under direction by Registrar. 


(1) Where it appears to the Registrar 
that amendment of the bye-laws of a society 
referred to in sub-section (12) of the Orissa 
Co-operative Societies Act is necessary, he 
shall indicate the reasons therefor, and issue 
a notice calling upon the Committee of such 
society to convene a general meeting to con- 
sider such amendment; 

(2) The notice referred to in sub-rule (1) 
shall specify— 

(a) the text of the bye-laws as existing 
and the bye-laws as proposed for amend- 
ment, or the new bye-laws as proposed to be 
incorporated; or the existing bye-law which 
is proposed for deletion, and 


(b) the period within which such amend- 
ment should be sent to the Registrar for 
registration after getting it passed by the gene- 
ral meeting. 

(3) Where a society files an objection to 
the propcsed amendment, such an objection 
shall be anly considered by the Registrar and 
if the Committee desires to be heard, it shall 
be given an opportunity of being heard. The 
Registrar may, after considering the repre- 
sentation of the society, register the amend- 
ment.” 

The manner of convening a general body 
meeting cf the society is provided in bye-law 
18 which is Annexure A(3) to the counter. 

“Notice of the meeting of General Body. 

(1) 15 days notice shall ordinarily be 
given to members before a meeting of the 
General Body is convened. . 

(2) Notice for a General body meeting 
may be given to member in one or more of 
the following ways, namely, 
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(a) by affixing a copy of the notice for 
the meeting in some conspicious place in the 
area of operation of the society and in the 
office of the society. 

(b) by circulation of the notice book and 
getting signatures of members in it or 


(c) by sending the notice by post under 
certificate of posting. 


(3) In the case of amendments to bye-. 


laws of the socizty notice shall be sent to 
each of the members in due time either by 
circulation or otherwise and such notice shail 
give the members a reasonably clear idea 
of the nature of the amendments proposed.” 


6. This being a case where it is the 
Registrar who had taken initiative for 
getting certain bye-laws of the Society 
amended, the provisions of law applicable 
are sub-section (5) of S. 12 of the Act and 
Rule 14-A of the Rules. Annexure 4 tc the 
writ application is the notice issued by the 
Registrar calling upon the Society to amend 
its bye-laws Nos. 1, 3G), 5(2), 6(2), 7(1), 17(2), 
17 (3), 21, 22, 23 and 43. In this notice so 
issued he- had indicated the bye-laws as they 
then existed, the amendment proposed and the 
reasons for the amendment thereby satisfy- 
ing the requirements of Rule 14-A (1) and 
(2) (a). As required under Rule 14-A (2) (b), 
he called upon the Society to get the amend- 
ments passed by the general body meeting 
within thirty days from the date of receipt of 
the notice. We, therefore, do not find any flaw 
in the notice issued by the Registrar. In pur- 
suance of this notice, a General Body meeting 
of the Society was actually convened and as is 
clear from Annexure 1 to the writ applica- 
tion the amendments proposed by the Regis- 
trar were adopted at the meeting and a copy 
of the resolution was duly forwarded to the 
Registrar who registered the same. No ex- 
ception can, therefore, be taken to the action 
of the Registrar in registering the amendments 
when he received a resolution of the Gene- 
ral Body of the Society adopting the amend- 
ments. We are, therefore, unable to accept 
the contention of Mr. Sahu that the Registrar 
either in suggesting the amendments or in 
accepting and registering the same has acted 
contrary to the provisions of the Act and 
the Rules. -> l 

7. The question then is whether the 
Society in passing the resolution adopting the 
bye-laws has committed any irregularity or 
illegality, and if so, whether that would vitiate 
the registration of the amendments ordered 
by the Registrar. The broad grounds on 
which the legality of the General Body meet- 
ing held on 22-8-1971 is attacked by Mr. 
Sahu are these: (1) That notice to the mem- 
bers had not been served as required under 
Clause (3) of bye-law 18, (2) that ceriain 
outsiders participated and voted at the meet- 
ing; and (3) the proceedings are vitiated by 
reason of. the Joint Director of Marketing 
as representative of the Registrar participating 
in the proceedings. Weare told at the Bar 
that the Registrar is a member of the Society 
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in hi- official capacity and that it is open 
to him to participate in the deliberations 
therecf either by himself or through a re- 
presertative and that the Jcint Director of 
Marketing attended the meeting of the Gene- 
tral Bady as a representative of the Registrar. 
If thet be so, no exception can be taken to 
the fact that the Joint Director of Marketing 
attenced and took part in deliberations of 
the General Body meeting. The other two 
grounds raise disputed questions of fact which 
canno: be decided in a preceeding of this 
nature. It is a matter relating to the inter- 
nal working of the Society ard if any irregu- 
laritie. are alleged in respect of such work- 
ing, it is open to the aggrieved party to res- 
resort to remedies provided in the Act itself. 
That is not a matter of on which the ex- 
traordinary jurisdiction of the High Court 
under Arts. 226 and 227 of the Constitution 
can bə invoked. i 


8. The writ petition, therefore; fails 
and d-smissed, but, in the circumstances, with- 
out ccsts, 


S. K. RAY, Ag. C. J.:— 9. I agree. 
Petition answered. 
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Registrar of the Orissa High Court, Peti- 
tioner v. Baradakanta Misra and another, 
Oppos‘te Parties. 
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Imilex Note:— (A) Constitution of India, 
Articles 233 and 235 — Scope — Discipli-. 
nary proceeding initiated by High Court 
agains District Judge — Governor cannot 
stay cr transfer it to Administrative Tribu- 
nal. (S-Ref:— Disciplinary Proceedings (Ad- 
ministrative Tribunal) Rules (1951) — Rules 
do not apply to members of judicial service). 


Brief Note:— (A) Under Article 233 (1) 
only the power of appointment of District 
Judges whether directly or by promotion is 
vested in the Governor. All other powers 
to be exercised in respect of District Judges 
are vested in High Court under Article 235. 
AIR 66 SC 447 and AIR 1967 SC 903 
and AIR 1968 SC 647 and AIR 1972 SC 


mase No. 8 of 


1028, “oll. (Para 13) 
TEerefore, disciplinary proceedings 


against judicial officers including District - 
Judges can be initiated only by the High | 
Court. The Governor has no power either 

to init ate, stay or transfer scch a proceed- 
ing to the Administrative Tribunal. The Ad- 
ministrative Tribunal has no jurisdiction 
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either to initiate or to hear a disciplinary 
proceeding against any judicial officer. The 
Disciplinary Proceedings (Administrative 
Tribunal) Rules, 1951 have no application 
to members of Judicial Service including the 
District Judges. The Administrative Tribu- 
nal has no jurisdiction over a member of 
the Judicial Service and if there is any parti- 
cular rule to the contrary it would be ultra 
vires Article 235 of the Constitution. 

(Para 14) 


Index Note: —- (B) Orissa Service Code, 
Rule 20, Appendix 3, Item 39 — Enumera- 
tion of High Court as Head of Department 
is unconstitational. (X-Ref:— Constitution of 
India, Articles 214 and 216 and 235). 


Brief Note: — (B) The High Court is a 
constitutional authority and is not subordi- 
nate to the Governor or to the Government. 
The description of the High Court as a Head 
of Department in Item 30 of Appendix 3 to 
Rule 20 of the Orissa Service Code is ulira 
vires the Constitution. The Registrar of the 
High Court could be appropriately included 
in the list in place of High Court as Head 
of Department. The Book Circulars issued 
by the Government or the Governor in ad- 
ministrative capacity are not binding on the 
High Court in exercising control over the 
subordinate judiciary. The High Court is 
vested with administrative control under Arti- 
cle 235 of the Constitution to issue its own 
circulars for the guidance of subordinate 
courts and the officers presiding over them. 

j (Para 15) 


Index Note: (C)  Constitvtion of 
India, Article 311 (1) — Removal from ser- 
vice — Suspension pending or in contem- 
plation of a disciplinary proceeding does not 
amount to temporary removal from service — 
AIR 1957 SC 246, Foll. (Para 16) 


Index Note: — (D) Orissa Civil Servi- 
ces (Classification, Control and Appeal) 
Rules (1962), Rule 12 (1) (a) — Power to 
suspend District Judges pendimg or in con- 
templation of disciplinary proceedings vests 
in High Court and not in Governor — Rule 
is ultra vires Article 235. (X-Ref:— Consti- 
tution of India, Articles 233, 235, 367 (1)) — 
(X-Ref. :— General Clauses Act (1897), S. 16). 


Brief Note: — (D) The power of the 
Governor to appoint District Judges under 
Article 233 would normally include a power 
to suspend them, by virtue of Section 16 
General Clauses Act read with Article 367 
(1). But since the power to suspend District 
Judges pending or in contemplation of disci- 
plinary proceedings vests in the High Court 
under Article 235, the same is excluded from 
the power of Governor under Article 233. 
AIR 1961 Cal 1, Dissented from. (Para 18) 

Index Note: — (E) Constitution of 
India, Articles 235 and 309 — Article 309 is 
subject to Article 235 — Conditions of' ser- 
vice — Can prescribe procedure for exercis- 
ing power of control vested in High Court. 
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Brief Note: — (E) The control vesting 
in the High Court under Article 235 is com- 
plete and cannot be abridged by the condi- 
tions of service prescribed under Article 309 
which is itself subject to Article 235. The 
conditions of service can, however, prescribe 
the procedure to regulate the manner of exer- 
cise of the control vested in the High Court 
and the power of control would be so exer- 
cised. AIR 1957 SC 246 and AIR 1966 SC 
447 and AIR 1972 SC 1028, Rel. on. 

(Para 20) 

Index Note:— (F) Orissa Civil Services 
(Classification, Control and Appeal) Rules 
(1962), Rule 14 — Constitutional validity — 
(X-Ref:— Constitution of India, Art. 235). 

Brief Note:— (F) Rule 14 (1) and (2) 
in its application to District Judges is ultra 
vires Article 235 of the Constitution except 
in respect of penalties of dismissal and re- 
moval of District Judges inasmuch as the 
High Court is the competent authority to 
impose all other penalties except the penalty 
of dismissal and removal and the Governor 
has no jurisdiction to impose these other 
penalties specified in Rule 13. So also R. 14 
(4) (a) is ultra vires to the extent it prohi- 
bits the High Court to impose penalties speci- 
fied in clauses (vi) and (vii) of R. 13. 

l (Paras 40, +) 


Index Note:— (G) Orissa Civil Services 
(Classification, Control and Appeal) Rules 
(1962), Ihules 22 (2), 23 and 31 — Applica- 
bility — Rules do not apply to imposition 
of penalties on District Judges by Figh 
Court under Article 235 of the Constitution. 
(X-JRef:— Orissa Superior Judicial Service 
Rules (1963), R. 18). 


Brief Note:— (G) There being no pro- 
vision in the rules for the High Court to 
impose any penalty on the District Judges, 
Rules 22 (2), 23 and 31 prescribing appeal 
and review, have no application to orders 
passed by the High Court imposing penalties 
on District Judges under Article 235. 

(Para 42) 

An order of suspension pending inquiry 
or in contemplation of a disciplinary pro- 
ceeding under Rule 12 (1) (a) passed by an 
authority other than the Governor is not 
appealable under Rule 22 (2) as it is not a 
penalty and also not an order under R. 23 
(2). Rule 23 does not cover a case of sus- 
pension referred to in Rule 12 (1) (a) but 
covers express orders directly resulting in 
consequences referred to in Rule 23 (1). 

(Para 43) 


Rule 31 has no application to orders 
passed by the High Court in exercise of its 
control under Article 235. Such orders are 
not made and also are not appealable under 
the Appeal Rules. (Para 44) 

Legal position as to the right of appeal 
of District Judges prior to 26-1-1950 end 
subsequent thereto till 7-5-1962 when the 
Appeal Rules came into force discussed in 
paras 24, 26 to 29, 32 to 34 and 37. 
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Index Note:— (H) Orissa Civil Services 
(Classification, Control and Appeal) Rules 
(1962), Rules 22, 23 and 31 — Assuming 
‘hat rules apply to penalties imposed by 
High Court, they are ultra vires Article 235 
of Constitution. {X-Ref:— Constitution of 
India, Articles 235 and 309). 

Brief Note:— (H) It is open to the Gov- 
ernor under Article 309 to frame rules which 
may provide for a right of appeal and as 
to how the appeal would be heard and also 
to prescribe an appellate authority internal 
to the High Court which would not divest 
the control vested in the High Court. 

(Para 51) 


In no circumstances, however, shculd 
there be a rule famed providing a forum 
of appeal, external to the High Court. im 
that event, the first part of Article 235 wceuld 
be wholly nugatory and the ultimate power 
of control over the subordinate judiciary 
would vest in that external authority. 

l (Para 54) 

Tbe contention that the Governor can 
frame rules under Article 309 read with Arti- 
cle 154 and Schedule 7, List I, Item 3 of 
the Constitution making himself the appel- 
late authority in respect of orders passed by 
High Court is unsound. 


Since the State Legislature cannot pass 
law restricting or delimiting the control of 
the High Court over the subordinate judi- 
ciary, except as provided in the second part 
of Article 235 the Governor can have no 
such power under Article 162. Both the 
parts of Article 235 must be harmoniously 
construed so as not to affect the control 
vested in the High Court under its first part. 
The fact that the Governor is to make pro- 
vision in the budget for carrying on the 
judicial administration of subordinate Courts 
by the High Court is wholly irrelevant to 
the question of ccntrol to be exercised by 
the High Court over the subordinate judi- 
ciary. (Para 58) 

Index Note: — () Contempt of Courts 
Act (1971), Section 17 — Allegations amont- 
ing to contempt — Evidence to justify them 
not permissible — AIR 1971 SC 221 and 
AIR 1971 SC 1132, Rel. on. (Para 63) 


Index Note: — () Contempt of Courts 
Act (1971), Section 2 (c) (1) — Criminal Con: 
tempt — High Court suspending judicial 
Officer in contemphtion of disciplinary pro- 
ceeding — Petition of appeal to Gov-rror 
making false and scandalous allegsitions 
against High Court Judges. (X-Ref:— Cons- 
titation of India, Art. 215). 

Brief Note: — (J) Held that as the al- 
legations contained in the petition of appeal 
attributed mala fides, bias and prejudice to 
the High Court Judges, ridiculed their effi- 
ciency and were meant to scandalise the Court 
and to shake the confidence of the litigating 
people at large in the efficiency, impartiality 
and integrity of the Judges of the High 
Court, they clearly amount to Criminal 
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Contempt in terms of Section 2 (c) (i) of the 
Act. (Para 64) 


Official capacity cannot be differentiated 
into judicial and administrative capacities. They 
are inter-linked. Any aspersion on the ad- 
ministrative capacity of the Judges or the 
Court which undermines, lowers, or tends to 
undermine or Jower its authority and dignity 
by imputing motives so as tc create a dis- 
trust in the: public mind as to the capacity 
of Judges to mete out even handed justice, 
is scandalising the Court. AIF. 1954 All 308, 
Dissented from; AIR 1950 All 549 and AIR 
1961 Ker 321, Explained. Case law discuss- 
ed. (Para 71) 


Index Note: — CX) Contempt of Courts 
Act (1371), Section 2 (9 GD — Contemp- 
tuous disobedience to orders of High Court 
by judicial Officer. (CX-Ref.:— Constitution 
pf India, Article 215). 

Brief Note: — (K) The High Court is 
entrusted with administration >f justice, and 
in that connection to exercise control over 
“he subordinate judiciary under Article 235, 
and power of superintendence over all courts 
and triounals under Article 227. A contem- 
stuous disobedience of the ord2r of the High 
‘Court must necessarily interfere with and obs- 
cruct the administration of justice, and 
amounts to contempt under Section 2 (c) Gii) 
of the Act. (Para 68) 

Incex Note: — (L) Contempt of Courts 
Act (1971), Section 2 (© — Criminal Con- 
tempt ~~ Three classes referred fo in 
Clauses (i) to (ili) — Scope. 


Brif Note: — (L) Clause (ii), Section 2 
(c) is strictly confined to judicial proceeding 
while c_auses (i) and (iii) do not use the ex- 
pressior. ‘the due course of any judicial pro- 
ceeding’ and therefore they are wide enough 
to cover the Court in its judicial as well as 
adminis-rative capacity. (Para 95) 

Index Note: — (M) Contempt of Courts 
Act (1971), Section 19 — Power of High 
Court to grant bail is discretionary. 

Brief Note: — (M) Under Section 19 (3) 
it is net mandatory for the High Court to 
grant bail even in a case where substantive 
punishment is imposed. The word used is 
‘may’ and the High Court has the discretion, 
accordirg to the facts and circumstances of 
each case, whether to grant bzil or not. If 
the contempt committed is very grave, it is 
cpen to the High Court not to grant bail. 

(Para 95) 

Indèx Note: — (N) Contempt of Courts 
Aet (1971), Section 2 (c) — Criminal Con- 
tempt — Memo of appeal to Supreme Court 
against conviction for contempt cf a Judi- 
cial Officer — Scandalous allegations against 
High Court — Held gress contempt. 


Brief Note: — (N) Held that the memo- 
randum of appeal read as a whole constitut- 
el gross contempt of the High Court. The 
contemner’s averment that he entertained an 
apprehension that the High Court may im- 
pose substantive punishment and may refuse 





1973 


bail is a contumacious aspersion on the Court 
that it does not exercise its judicial powers 
according to the facts and circumstances of 
the case and the Court is already determined 
to impose substantive punishment and refuse 
bail. This aspersion clearly comes within the 
mischief of Section 2 (c) (i) and (iii). 

(Paras 98, 99) 

Index Note: — (O) Contempt of Courts 
Act (1971), Section 13 — Punishment — 
When not to be imposed — (X-Ref:— Words 
and Phrases —- ‘Due course of justice’). 

Brief Note:— (O) Under Section 13 a 
sentence is to be imposed where the contempt 
substantially interferes or tends to interfere 
with the due course of justice. But if a tech- 
nical contempt is committed the Court may 
not impose any punishment. The expression 
due course of justice used in Section 13 is 
of much wider import than the expression 
‘due course of judicial proceeding’ used in 
Section 2 {c) Gi). It would necessarily cover 
all the three classes of cases in Section 2 
(c); otherwise an absurd result would be 
teached that no punishment can be imposed 
in respect of contempts under Section 2 (c) 
G) and (ii). 

The expression ‘course of justice’ means 
the path in which justice moves. 

(Para 100) 

Index Note:-— (P) Contempt of Courts 
Act (1971), Section 2 — Contemmer’s prayer 
of choosing Judges merely because some have 
expressed adverse views is itself a gross con- 
fempt. 

Brief Note:— (P) Where the contemner 
at the last stage of his arguments raised an 
objection that two of the Judges should not 
have been in the Full Bench hearing the 
contempt proceeding without assigning any 
Teason it was held that the objection was 
frivolous and amounted to gross contempt 
in the face of the Judges. AIR 1965 SC 19 
and AIR 1954 SC 186 and (1971) 1 SCWR 
581, Rel. on. (Para 103) 
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G. K. MISRA, C. J.:— By order of the 
Full Court to initiafe a proceeding for con- 


_ tempt, the Registrar of the High Court issu- 


ed the contempt notice dated 3-7-1972 (here- 
inafter to be referred to as the Notice) to 
Shri Baradakanta Misra, the alleged contem- 
ner (hereinafter to be referred to as the con- 
temner) calling upcn him to appear in per- 
son and to show cause on 3-8-1972 as to 
why he shall not be punished or any other 
appropriate order not be passed against him 
for contempt of the High Court. On 26-7- 
1972 the contemner filed a petition by way 


of treliminary reply. On 7-8-1972 he filed 
his sh>w-cause application. The contemrer 
filed Criminal Appeal No. 174/72 before the 
Supreme Court to quash the notice. , There- 
in ke made the State ‘of Orissa a party 
througa its Chief Secretary. The Legal Re- 
membrancer-cum-the ex-officio Additional 
Secretery, Law Department, filed an affidavit 
(Anrerure-1) before the Supreme Court on 
behalf of the State giving detailed history with 
referenze to the averments of the contemner 
in tke memorandum of appeal (Annexure-20). 
The Criminal Appeal was ultimately dismiss- 
ed ty the Supreme Court as withdrawn by 
Annexire-18 on. 21-11-1972. In this Court 
the State has filed an affidavit on 29-11-72. 
The ccntemner filed a reply thereto on 18-12- 
72. Oxiginally the case was being heard by 
a Bench consisting of R. N. Misra and B. K. 
Ray, J.. They referred the metter to a larger 
Bench as important questions of law are in- 
volved. This is how the case came before 
this Fuil Bench. 


2. Facts relevant to tae notice are 
narrete] hereunder: 

ʻi) The substantive appointment of the 
contemmer is that of a Subordinate Judge. 
On 2-+-62 he was promoted on trial basis 
to the Rank of Additional District Magis- 
lrate (Judicial) which is = post borne 
in the cadre of the Orissa Srperior Judicial 
Servize (Junior Branch). He was reverted 
to his substantive post of a Subordinate 
Judge on 24-1-63 as his work was unsatis- 
factory. without a disciplinary proceeding 


. Jeing Ditiated under Article 311 (2) of the 


Wons-itition. He challenged the order of 
seversicn in a writ petition which was dis- 
missed by a Bench consisting of Ahmad, 
Z. J. and Barman, J., in ILR ©1966) Cut 503 
\Baradekanta Misra v. State of Orissa). Spe- 
cial Leave Application (Civil) Wo. 53 of 1967 
against that decision was dismissed by the 
Supreme Court on 6-2-67. While. working 
as a S.bordinate Judge aftez reversion he 
was suspended from service from 15-5-64 to 
9-4-67 during the pendency of a disciplinary 
proceeding against him. The disciplinary 
proceeding was disposed of with a light 
punisament on the contemnmer on sympathe- 
fic considerations. Two of his increments 
were stopped. Against that crder the con- 
femner filed an appeal to the State Gov- 
ernment which sent back the case on the 
ground that the Public Service Commission 
was rot consulted by the High Court before 
imposing the punishment and that the charze 
Sheet served on him indicating the proposed 
Punishment vitiated the discipknary proceed- 
ing. Tke order of the State Government was 
contrery to law. Non-consultetion with the 
Public Service Commission, if consultation 
was at all necessary, was a mere irregularity 
and cid not vitiate the proceeding. Indica- 
ton of the nature of the punishment in the 
charge-saeet does not, by itself, establish any 
tias (See ILR (1972) Cut 294, Janardan Kar 
y. Stale of Orissa). 
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(ii) On account of retirement of many 
District Judges with effect from 1-8-68, as a 
result of reduction-in the age of retirement on 
superannuation of Government servants from 
58 to 55 years, many vacancies occurred and 
the contemner was promoted to the rank 
of a District and Sessions Judge in the Orissa 
Superior Judicial Service (Senior Branch) on 
trial basis for a period of six months with 
effect from 31-7-1968 from the post of Addi- 
tional District Magistrate (Judicial) to which 
he had been in the meanwhile promoted. 
He was posted as Additional District Judge, 
Ganjam, till 24-11-68 and thereafter as Dist- 
Tict and Sessions Judge in the same judge- 
ship. In January, 1969 he was allowed: to 
continue as District and Sessions Judge on 
temporary basis until further orders, subject 
to review of his work at the time of con- 
firmation. 

(iii) From 12-5-69 to 12-10-69, his ser- 
vices were placed under the Government in 
the Law Department and he functioned as 
Joint Secretary, Law. From 13-10-69 to 
4-12-70, he worked as Commissioner of En- 


dowments. From 5-12-70 his services were 


teplaced at the disposal of the High Court 
by the Government. He remained on leave 
from 5-12-70 to 20-6-71, except for one day 
on 5-4-71, when he joined as the Additional 
District and Sessions Judge of Cuttack. 
From 21-6-71 till 26-7-71, he was function- 
ing as Additional District and Sessions Judge, 
Cuttack, except for a period of 12 days from 
14-7-71 to 25-7-71 when he was posted to act 
as District and Sessions Judge of Cuttack du- 
Ting the leave vacancy of the District Judge 
Shri P. K. Mohanty. The Court, while post- 
ing him as District and Sessions Judge, for 
a short period by way of interim arrange- 
thent, imposed upon him several restrictions, 
such as, he should not effect any transfer of 
Class If and Class IV employees in the 
judgeship; he should not initiate or dispose of 
any disciplinary proceeding; he should not 
incur any expenditure from the contingency 
allotment exceeding Rs. 5/-; he should not 
make any inquiry, or undertake any tour by 
posting cases outside headquarters and that 
he should not deal with important adminis- 
trative matters except correspondence of rou- 
tine nature. 


(iv) Character roll remarks of Shri B. K. 
Misra recorded by the Full Court for the 
period from 1968 to 1970 are as follows: 

1968 “Fairly intelligent, but hasty in 

his judicial work. Administra- 
tive control satisfactory.” 


“Judicial Work -— Hasty. Arbi- 
trary in reaching his decisions. 
Administrative control — He is 
arrogant. Even does not hesi- 
tate to flout the directions and 
writs issued in judicial proceed- 
ings by the High Court. He 
should mend his ways.” 


1969 


ccontrel of staff were 
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In an administrative file the Court re- 
corded the following remarks in the year 


“Disobedient, negligent in duty and lack- 
ing in administrative control.” 

For the period from 12-5-69 to 4-12-70 
when Shri B. K. Misra was working under 
the Government as Joint Secretary, Law, and 
Commissioner of Endowments the Secretary 
to the Government in the Law Department 
aaa the following. remarks in his charac- 
ter roll: 


“His administrative ability, power of tak- 
ing respcnsibility, zeal, official conduct and 
highly unsatisfactory. 
His performance of duty was poor. He was 
quarrelsome and undignifying. He was act- 
ing in an indisciplined, defiant and arbitrary 
manner. He was not able to function in a 
team spirit. In law Department file No. End. 
77/70 Government were pleased to hold, “He 
does not appear to be fit to hold the office 
of any Head of Department.” 


The Law Secretary wrote to the High 
Court that on the aforesaid records 


“he was directed to be relieved imme- 
diately of his assignment as Endowment 
Commissioner and his services were replaced 
at the disposal of the High Court: I have 
strong doubts about his honesty.” 


The above remarks of the Law Secretary 
were endorsed by the Chief Secretary Shri 
A. K. Barren except regarding the aspect of 
honesty about which he has no information. 


(v) On 30th June, 1971, the Full Court 
examined the question of confirmation of the 
contemner in the cadre of District and Ses- 
Sions Judges and unanimously resolved that 
he was not fit for confirmation in the said 
Service. Thus, during the period the con- 
temner was officiating in the Senior Branch 
of the Orissa Superior Judicial Service, his 
judicial. work was found unsatisfactory: he 
was found to be indisciplined, quarrelsome 
and lacking in administrative ability and was 
unable to cope with the duties and responsi- 
bilities of a District and Sessions Judge. 


(vi) During the period the contemner 
functioned as Additional District Judge, Cut- 
tack, he showed gross indiscipline. In an 
election case the High Court issued summons 
to be urgently served on the witnesses. Direc- 
tion was issued to the District Judge of 
Cuttack, Shri P. K. Mohanty, to personally 
see that effective steps are taken for service 
of the said summons. Shri Mohanty receiv- 
ed the Court’s letter at Jajpur where he was 
holding his sessions circuit. No Civil Court 
Registrar had been posted at Cuttack by 
then. The District Judge, Shri Mohanty, re- 
quested Shri B. K. Misra, Additional Dis- 
trict Judge, Cuttack, to look into the matter. 
He made the following endorsement to Shri 


Misra: ri 


“A. D. J. Kindly look into the matter 
and see that the summons is immediate 


Pai 


Served by deputing a special peon T £ 


à 
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matter should be put up to me on my re- 

turn to headquarters. 
Sd. P. K. Mohanti. 

District Judge. 5-7-71.” 


The contemner took exception to the en- 
dorsement of the District Judge with the 
following remarks: 

“D. J. You should request the Registrar 
to do it. I take objection to such endorse- 
ment. You may however mark a paper to 
me for needful without asking me to carry 
out in a particular manner. 

Sd. B. K. Misra. 
6-7-71.” 


Under Section 9 of the Bengal, Agra and 


Assam Civil Courts Act, 1887 the Dist. Judge 
has administrative control over the Addi- 
tional District Judge. The conduct of Shri 
Misra in making the aforesaid remark was 
subversive of official discipline and decorum. 

(vii) The other important incident related 
to the disposal of M. A. No. 33/1 of 1970-71 
in the file of the contemner. He heard the 
appeal and posted it for judgment to 22-6- 
71. Judgment was delivered on that date 
dismissing the appeal. The order sheet and 
the judgment were signed by the contemner 
and the judgment was sealed. Later in the 
day the contemner scored through his signa- 
tures both in the order sheet and in the 
judgment and returned the record to the 
District Judge for disposal by making a false 
statement that the judgment had not been 
delivered and the parties being known to 
him, it was not desirable that he should 
further hear the appeal and dispose of the 
petition for taking additional evidence. The 
aforesaid action of the contemner was not 
only illegal and without jurisdiction but also 
revealed utter disregard for law, procedure 
and truth unbecoming of an officer of the 
rank of a District Judge. 


(viii) On the basis of the aforesaid facts 
the Registrar by order of the High Court 
addressed confidential letter No. 5122/XTX-21/ 
71 (Annexure-1) to the Secretary to the Gov- 
ernment of Orissa, Home Department, Bhu- 
baneswar, on 26th of July, 1971 to terminate 
the temporary service of Shri B. K. Misra as 
District Judge and to revert him as Addi- 
tional District -Magistrate (Judicial). The 
High Court made it clear to the Government 
that it was not mecessary to resort to a dis- 
ciplinary proceeding under Article 311 (2) of 
the Constitution as Shri Misra had no right 
to the post, not having been confirmed, and 
as the proposed reversion was not by way of 
punishment but as his work was found un- 


satisfactory. In paragraph 8 of that letter | 


the position was summed up thus: 

“Shri B. K. Misra has throughout prov- 
ed himself to be unbalanced, quarrelsome 
and indisciplined in his official conduct and 
behaviour. His judgments are hastly, arbitrary 
and slipshod. Though he was given chances of 
promotion on trial basis as a matter of sy- 
mpathetic consideration he has not been able 
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to change his attitude and to correct himself. 
It is expedient that he should be reverted 
from ‘he present post. The reversion from 
the Senior Branch to the Junior Branch of 
the Orissa Superior Judicial Service is to be 
made purely on the ground that the officer 
is considered, after trial, to be unsuitable for 
such higher service as envisaged in Explana- 
tion (d) of R. 13 of the Orissa Civil Services 
(Classirication, Control and Appeal) Ruies. 
In suca circumstances no departmental pro- 
ceedings are necessary to be started. Accord- 
ingly the Court, after careful consideration, 
recommend that the temporary appointment 
of Shri Misra to officiate in the cadre of 
District and Sessions Judges should be ter- 
minated and he should be reverted to the 
rank oł Additional District Magistrate (Judi- 
vial) wth immediate effect.” 


The Court made it clear that three depart- 
mental proceedings were pending against the 
zontemaer and he had been convicted in a 
contemot case and all these four matters were 
aot tazen into consideration while recom- 
“nendinz his reversion. 


(ix, On 1-9-71 the contemner was Te- 
verted zo the Junior Branch of the Orissa 
Superior Judicial Service by order of the 
(Sovernsr by notification (Annmexure-2) dated 
ist September, 1971. On 10-9-71 the con- 
temner made a representation (Annexure-3) 
to the ‘Chief Minister praying for withdrawal 
of the order of reversion and for drawing 
up of a regular departmental proceeding 
egainst him and for placing him under sus- 
pension during the pendency o= the proceed- 
ing, if recessary. On 19-1-72 the High Court 
sent its parawise comments (Anexure-4) on 
the representation of the contemner. On 21-3- 
72 the Governor of Orissa carcelled the re- 
version order by a notification (Annexure-5) 
cated 2 st March, 1972. 

(x) On 21st March, 1972 the Chief 
Minister. Shri Biswanath Das, wrote confi- 
dential D. O. No. 997/C.M. (Annexure-IX) to 
the Chief Justice by name expleining the cir- 
cumstanzes under which the reversion order 


was carcelled. In the last nar h h 
stated: | sib ial i 


“In view of the decision, the State Gov- 
esnment felt necessary to restore Shri Bara- . 
dakanta Misra to his position sc as to enable 
him to stand the scrutiny preszribed in the 
decision of the Hon’ble High Court.” 

The Chisf Justice had been to New Delhi to 
attend tte Chief Justice’s Conference and was 
absent fom headquarters from 16th March, 
1972 to 25th March, 1972. The confidential 
demi-offizial letter of the Chief Minister was 
opened ty the Chief Justice on his return on 
26-3-72 and both the demi-official let- 
ter of the Chief Minister and the 
notification (Annexure-5) were placed be- 
fcre the Full Court on 28-3-72 for considera- 
tion. The Full Court took the decision to 
start a fisciplinary proceeding against Shri 
Baradakanta Misra and pending the same to 
place him under suspension in exercise of 


y 
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the powers under Article 235 of the Consti- 
tution. The Full Court resolution is extract- 
ed (see para 23 (xv) of Annexure-1 being 
the counter affidavit of the State filed in 
Cri. A. No. 174/72 in the Supreme Court). 
“Proceeding of the Full Court meeting held 


on the 28th March, 1972. 


PRESENT: 


. The Hon’ble the Chief Justice. 
. The Hon’ble Justice Sri S. K. Ray 
. The Hon’ble Justice Sri B. K. Patra 
. The Hon’ble Justice Sri R. N. Misra 
. The Hon’ble Justice Sri B. K. Ray 
. The Hon’ble Justice Sri K. B. Panda 
. The Hon’ble Justice Sri B. C. Das. 
(The Hon’ble Justice Sri S. Acharya 
was absent for the reason that Sri B. K. 
Misra is a close relation.) 


— IA tA Rt be 


Discussed the Home Department Notification 
No. 10720 dated 21-3-1972 and demi-official 
letter No. 997 dated 21-3-72 from the Chief 
Minister, Orissa to the Hon'ble the Chief 
Justice in context of Court’s letter No. 5122 
dated 26-7-71 recommending termination of 
the temporary appointment of Sri B. K. 
Misra in the Senior Branch of the Orissa 
Superior Judicial Service. 

The recommendation had been made on a 
review of the career of Sri Mishra and also 
on the basis of certain specific allegations 
made against him which would have justi- 
fied initiation of discriplinary proceeding 
against him. But no proceeding was initiat- 
ed then because his officiating appointment 
in the Superior Judicial Service (Senior 
Branch) was recommended to be terminated. 
In the circumstances, Resolved that depart- 
mental proceedings be now drawn up against 
Sri B. K. Misra. 

Resolved further that pending drawal and 
finalisation of the Departmental proceeding 


~ Sti Mishra be placed under suspension.” 


(xi) The Chief Justice wrote D. O. 
No. 13 C. J. (Res) dated 3rd April, 1972 
(Annexure-X) to the Chief Minister in reply 
to his letter (Annexure-[X). 

During the absence of the Chief Justice the 
contemner had sent a letter to the High 


Court that he might be permitted to join. 


and he was called upon to produce medical 
certificate as required under the rules and 
no decision had been taken by the Court 


before 28-3-72 to give a posting order to- 


the contemner. 


(xii) On 30th of March, 1972, the con- 
temner was placed under suspension by noti- 
fication No. 48-A (Annexure 6) and his 
headquarters was fixed at Cuttack. On 10-4- 
72, the contemner addressed the letter (An- 
nexure-8) purporting to be an appeal to the 
Governor of Orissa for cancelling the order 
of suspension and for posting him directly 
under the Government. On 14-4-72 the Re- 
gistrar of the High Court asked the con- 
temner by his letter (Annexure-11) as to 
whether he had shifted to Cuttack in compli- 
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ance with the order of the High Court. On 
18-4-72 the contemner relied to the Registrar 
by his letter (Annexure-12) that he continued 
at Bhubaneswar and had not complied with 
the order. On 28-4-72 the Registrar of the 
High Court intimated the State Government 
by letter (Annexure-9) that the appeal filed 
by the contemner had been withheld by the 
High Court as no such appeal lies against 
the order of suspension pending disciplinary 
proceeding. The contemner was also intimated 
by Annexure-10 that the appeal had been 
withheld by the High Court. 

(xiii) On 29-4-72 charges (Annexure-7) 
framed by the High Court were communicat- 
ed to the contemner. On 14-5-72 the con- 
temner intimated the Registrar by his letter 
(Annexure-13) that he had moved the Gov- 
ernor to refer the disciplinary proceeding to 
the Administrative Tribunal and he would 
take all other alternative steps, administra- 
tive and judicial, to avoid this proceeding 
being dealt with by the High Court. On the 
same day. he also addressed a letter (An- 
nexure-15) to the Governor, purporting to 
be a representation, with a prayer to direct 
the High Court to forward the appeal with- 
held by it. 

(xiv) On 14-5-72 the contemner address- 
ed a letter (Annexure-16) direct to the Gov- 
ernor, purporting to be a representation, for 
referring the departmental proceeding to the 
Administrative Tribunal. A copy of this let- 
ter was sent to the Registrar, High Court, 
with the remark: 


“As the Honourable Court are likely to 
withhold such petitions, this is submitted 
direct with copy to the Honourable Court for 
information. The Honourable Court may be 
pleased to send their comments on this peti- 
tion to the Governor.” 

(xv) On 22-5-72 the contemner addressed 
a letter (Annexure-14) to the Registrar inti- 
mating him that he would not submit any 
explanation to the charges framed until his 
representation to the Governor was disposed 
of. He also stated therein that he may file a 
writ application for the purpose, and would 
take the matter to the Supreme Court, if 
necessary. He stated in that very letter that 
he cannot wait for the permission of the 
High Court for leaving the headquarters. 

On 3-7-72 notice of contempt was issued 
to the contemner by the Registrar of the 
High Court under orders of the Full Court. 

3. In the two show-cause petitions, 
the contemner stated his defence as follows: 

The various letters addressed by the con- 
temner referred to in the notice are admitted 
but it is pleaded that contents thereof do 
not amount to contempt of court. The im- 
pugned averments. according to him, were 
made with the sole object of stating the facts 
before his higher authorities in support of his 
contentions in the appeals and petitions and 
that those averments are based on truth, as 
honestly believed by the contemner, and were 
absolutely necessary for the purpose, and the 
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contemner bona fide feels that he is legally 
entitled to express them. He denied the 
charge that he committed contempt under a 
garb or camouflage of filing appeals and 
petitions. He further stated that the impugn- 
ed acts, conduct and writings mentioned in 
the notice referred to the High Court only 
on its administrative side and not to the Court 
or the individual Judges on the judicial side. 
According to him, there is no contempt when 
it is of such a nature that it does not sub- 
stantially interfere or tend to interfere with 
due course of justice which means adminis- 
tration by a court of law on its judicial side. 
He prayed that the contempt proceeding 
should be dropped and the case should be 
heard first on the question of maintainabi- 
lity. 

4. During the hearing of the case it 
came to our notice that the memorandum 
of appeal (Annexure-20) in Criminal Appeal 
No. 174/72 filed by the contemner in the 
Supreme Court contained passages constitut~- 
ing gross contempt. A notice was accord- 
ingly issued by the Full Bench to the con- 
temner on 5-1-73 to show cause. He show- 
ed cause on 9-1-73 saying that it was a pre- 
liminary reply. The contents of the memo- 
randum of appeal were known to him. His 
prayer for further time was frivolous and was 
rejected. 


5. In the Annexures referred to in the 
notice and in the arguments before us the 
contemner raised the following questions of 
law challenging the authority and jurisdiction 
of the High Court in several ways. 


(i) The Governor has power to stay and 
transfer the. disciplinary proceeding initiated 
by the High Court to the Administrative Tri- 
bunal (see para 1 (ii) in Annexure-13 and 
para 9 and the prayer in Annexure-16). 

(ii) The High Court is only a Head of De- 
partment as described in Item 30 of Appen- 
dix-3 under Rule 20 of the Orissa Service 
Code, 1939, and Book Circulars issued by the 
Government are binding on the High Court 
on > administrative side (para 6 of Annex- 
ure-8). 


(iii) The impugned order of suspension 
in contemplation of a disciplinary proceeding 
amounts to temporary removal from service 
and this power of temporary removal is vest- 
ed in the Governor and not in the High 
Court (para 7 of Annexure-8). 

(iv) The power to suspend a District 
Judge is vested in the Governor under R. 12 
of the Orissa (Classification, Control and Ap- 
peal) Rules, 1962 (hereinafter to be referred 
to as the Appeal? Rules) (para 7 of Annex- 
ure-8). 

(v) Against the orders passed by the 
High Court an appeal lies to the Governor 
under rules 22 (2), 23 (1) (a) and (b) of the 
Appeal Rules and under Rule 31 the 
Governor has full power to review any 
order passed by the High Court (para 15 of 
Annexure-8, and para 4 (1) of Annexure-15). 


A. LR. 


6. The learned Advocate-General, who 
openec the case, contended that Annex- 
ures-8. 12, 13, 14, 15, 16 and 20 read as a 
whole and the passages therein as extracted 
in the two notices constitute gross contempt 
of Court. Though he conceded that some of 
the roles in the Appeal Rules are inconsis~ 
tent vith the control to be exercised by the 
High Vourt under Article 235 of the Consti- 
tution. he contended that Rules 22 (2), 23 
and 31 are intra vires and the field of con- 
trover:y need not be enlarged in this case 
ae examining the constituticnality of these 

es. 


Mr. Patnaik supports the contention of 
the learned Advocate-General that the im- 
pugnel Annexures clearly amount to con- 
tempt. He, however, contended that it is ne- 
cessar~ to determine 
Rules 2 (c), 12, 14, 22, 23 and 31 of the 
Appeal Rules are constitutional in view of 
the positive defence taken by the contemner 
that he bona fide used the expressions in the 
impugned Annexures in exercise of his right 
of appeal and representation conferred by the 
impugned rules. 

Nr. Mohanty arguing the case as amicus 
curiae in support of the defence of the con- 
temne? contended that though some of the 
impugned rules are hit by Article 235 of the 
Constgution and are void, yet Rules 22, 23 
and =1 are intra vires and the court shall 
have <o decide the constitutionality of these 
rules :n this case. 

7. It would be appropriate at this 
stage to dispose of a contention raised by 
the learned Advocate-Generai that it is not 
necessary in this case to examine the consti- 
tutionility of Rules 22, 23 and 31 of the 
Appezl Rules. His argument is that irres- 


in this case whether ` 


pective of whether the suspension order pass- _ 


ed by the High Court is lezal or not, the 
contemner is not entitled to commit con- 
tempt of the High Court ir the impugned 
Annerures and that contempt cannot be 
justified by pleading that the purported ap- 
peal cr representation is maintainable and as 
such che constitutionality oz the impugned 
rules -s not to be examined by enlarging the 
scope of this case. Reliance is placed on 
the fcllowing observations in AIR 1967 SC 
1 (Neresh Shridhar Mirajkar v. State of 
Mahazashtra): 


“We have referred to these respective 
arguments just to indicate the extent of the 
field which has been covered by learned coun- 
sel who assisted us in dealing with the pre- 
sent petitions. As this Court has frequently 
emphesised, in dealing with constitutional 
matters it is necessary that the decision of 
the Court should be confinec to the narrow 
points which a particular proceeding raises 
before it. Often enough, in dealing with the 
very Tatrow point raised by a writ petition 
wider arguments are urged before the Court, 
but the Court should always be careful not 
to cover ground which is strictly not relevant 
for tke purpose of deciding the petition be- 
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fore it. Obiter observations and discussion 
of problems not directly involved in any 
proceeding should be avoided by Courts in 
dealing with all matters brought before them; 
but this requirement becomes almost com- 
pulsive when the Court is dealing with cons- 
titutional matters. That is why we do not 
propose to deal with the larger issues raised 
by the learned counsel in the present pro- 
ceedings, and we wish to confine our deci- 
Sion to the narrow points which these peti- 
tions raise.” 

The principle enunciated in the aforesaid 
case can hardly be disputed. Each case 
must, however, be determined on its own 
facts and with reference to points of dis- 
pute which are in issue. 

8. In para 33. in AIR 1970 SC 2015 
(E. M. Sankaran Namboodripad v. T. Nara- 
r Nambiar) their Lordships observed 

us: 

“That he did not intend any such result 
may be a matter for consideration in the 
-sentence to be imposed on him but cannot 
serve as a justification.” 


It is, therefore, clear that the question whe- 
ther an appeal or representation lay 
to the Governor and whether the Governor 
is an authority having jurisdiction to give 
telief against the orders of the High Court 
and whether the contemner was bona fide 
actuated by such considerations have bearing 
on the question of punishment. The conten- 
tion of the learned Advocate-General that the 
unconstitutionality of the rules has no rela- 
tion to the commission of contempt is cor- 
rect. Even if an appeal or representation lies 
to the Governor and the Governor has got 
power to grant relief against the order of 
the High Court suspending the contemner, he 
is not entitled to cast contemptuous asper- 
. sions in the memorandum of appeal or the 
representation. . But these questions become 
Televant while deciding the question of 
punishment. Moreover, in paragraphs 10 and 
11 of Annexure-8 the contemner undermined 
the authority of this Court by imputing mo- 
tive that the Government in an appeal under 
Rule 22 set aside the order of this Court on 
grounds of bias and prejudice of the High 
Court and non-consultation with the Public 
Service Commission and the High Court be- 
ing responsible for unnecessary heavy expen- 
diture in initiating a frivolous departmental 
proceeding against him. It is, therefore, not 
correct to say that the constitutionality of 
the impugned rules does not arise for con- 
sideration in this case. It is germane to the 
defence raised by the contemner. Mr. Pat- 
naik and Mr. Mohanty are, therefore, right 
in contending that the constitutionality of the 
impugned rules has to be examined in this 
case. The contemner placed strong support 
on these rules. 

9. The following points arise for de- 
termination: - 

(i) Has the Governor any jurisdiction 
and authority to stay or transfer the discipli- 
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nary proceeding initiated by the High Court 
to the Administrative Tribunal? 


(ii) Are Book Circulars issued by the 
Government binding on the High Court and 
is the High Court a Head of Department as 
described in Item 30 in Appendix 3 under 
Rule 20 of the Orissa Service Code? 


(iif) Does suspension in contemplation of 
an enquiry amount to temporary removal 
from service? 

=- Gvi Is the notification (Annexure-6) is- 
sued under the orders of the High Court 
suspending the contemner under Article 235 
of the Constitution without jurisdiction? 

(v) Are the impugned Rules 2 (c), 12 (1), 
14, 22, 23 and 31 ultra vires Article 235 of 
the Constitution so far as District Judges are 
concerned? 

(vi) Do the passages extracted from An- 
nexures-8, 12, 13, 14, 15 and 16 constitute 
contempt of Court? 


(vii) Is it open to the contemner to 
scandalise the High Court and undermine, 
its authority, dignity, and prestige and inter- 
fere with the administration of justice and 
law by the impugned Annexures? 

(viii) Do Annexure-20 and the passage 
extracted therefrom in the notice dated 5-1-73 
constitute contempt? 

(ix) Is the contempt of such a nature that 
it substantially interferes or tends substantial- 
ly to interfere with the due course of justice 
within the ambit of Section 13 of the Con- 
tempt of Courts Act, 1971 (hereinafter to be 
referred to as the Act)? 

(x) Should the Chief Justice and Justice 
R. N. Misra have been members of this 
Full Bench? 

(xi) If the contemner is held guilty, what 
should be the punishment? 

10. Questions (i) to (v) are inter-link- 
ed. They can be effectively answered with 
reference to the principles laid down in AIR 
1966 SC 447. (State of West Bengal v. Nri- 
pendra Nath Bagchi) and AIR 1967 SC 903, 
(State of Assam v. Ranga Mohammad) in 
which the scope and ambit of Articles 233 
om 235 of the Constitution were clearly ana- 
ysed. 

11. Articles 233 (1) and 235 run thus: 

“233. Appointment of District Judges — 
(1) Appointments of persons to be, and the 
posting and promotion of, District Judges 
in any State shall be made by the Governor 
of the State in consultation with the High 
Court exercising jurisdiction in relation to 
such State.” 

“235. Control over Subordinate Courts— 
The control over District Courts and courts 
subordinate thereto including the posting and 
promotion of, and the grant of leave to, per- 
sons belonging to the judicial service of a 
State and holding any post inferior to the 
post of District Judges shall be vested in the 
High Court, but nothing in this Article shall 
be construed as taking away from any such 
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person any right of appeal which he may 
have under the law regulating the conditions 
of his service or as authorising the High 
Court to deal with him otherwise than in ac- 
cordance with the conditions of his service 
prescribed under such law.” 


12. With regard to the scope and am- 
bit of these two articles, the relevant passages 
in Bagchi’s case AIR 1966 SC 447 may be 
extracted. 

E It shows that the High Court 
is made the sole custodian of the control 
over the judiciary. Control, therefore, is nct 
merely the power to arrange the day to day 
working of the court but contemplates dis- 
ciplinary jurisdiction over the Presiding 
Judge. Article 227 gives to the High Court 
superintendence over these courts and enables 
the High Court to call for returns etc. The 
word “control” in Article 235 must have 4 
different content. It includes something in 
addition to mere superintendence. It is con- 
trol over the conduct and discipline of the 
Judges.” (para 13) 

“Articles 233 and 235 make a mention 
of two distinct powers. The first is power 
of appointments of persons, their postings 
and promotion and the other is power of 
control. In the case of the District Judges, 
appointments of persons to be and posting 
and promotion are to be made by the Gov- 
ernor but the control over the District Judge 
is of the High Court. xx xx Control is 
useless if it is not accompanied by discipli- 
nary powers. It is not to be expected that 
the High Court would run to the Govern- 
ment or the Governor in every case of indis- 
cipline however small and which may not 
even require the punishment of dismissal oz 
removal.” (para 14) 

R In our judgment, the control 
which is vested in the High Court is a 
complete control subject only to the power 
of the Governor in the matter of appoint- 
ment (including dismissal and removal) and 
posting and promotion of District Judges. 
Within the exercise of the control vested in 
the High Court, the High Court can hold 
enquiries, impose punishments other than dis- 
missal or removal, subject however to the 
conditions of service, and a right of appeal 
if granted by the conditions of service, and 
to the giving of an opportunity of showing 
cause as required by clause (2) of Arti- 
cle 311 unless such opportunity is dispensec 
with by the Governor acting under the pro- 
visos (b) and (c) to that clause. The High 
Court alone could have held the enquiry in 
this case.” (para 18) 


13. The meaning of the word “post- 
ing” in Article 233 (1) was not examined in 
Bagchi’s case as the question did not arise. 
Its meaning came up for consideration 
directly in Ranga Mohammad’s case, AIR 
1967 SC 903 as it was contended on behalf 
of the State of Assam that ‘posting’ means 
‘transfer’. Their Lordships negatived this 
contention and observed thus: 


A. E.R. 


“It follows, therefore, that under Arti- 
cle 233, the Governor is only concerned with 
the appointment, promotion and posting to 
the cadre of District Judges, but not with the 
transfer of District Judges already appointed 
or promoted and posted to the cadre. The 
latter is obviously a matter of control of 
District Judges which is vested in the High 
Court”. (para 9). 

On the principles enunciated in the 
aforeaid two cases, it is manifest that Arti- 
cle 233 (1) is denuded of all contents except- 
ing the power of appointment of District 
Judges whether directly or by promotion. 
The Article embodies no other power. 
other powers te be exercised in respect of 
District Judges are in Article 235. 

The contemner very strongly relied upon 
AIR 1968 SC 647 (State of Orissa V. 
Sudhansu Sekhar Misra) in contending that 
the strength of Bagchi’s case has been whittl- 
ed down by this decision. It was held in this 
case that the control to be exerzised by the 
High Court under Article 235 would not ex- 
tend to officers directly working under the 
Government, such as Law Secretary, Legal 
Remembrancer or Sales-tax Tribunals ete., 
and in that context their Lordships said that 
the observation made in a particular case 
must be judged in the facts and circumstan- 
ces of that case. The very decision recog- 
nises the power of the High Court under 
Article 235 to withdraw District Judges who 
had worked in special posts for -he prescrib- 
ed term. That Bagchi’s and Ranga Muham- 
mad’s cases are corner-stones for interpreta- 
tion of Articles 233 and 235 has been recog- 
nised not only in AIR 1968 SC 647 but also 
in all subsequent decisions of the Supreme 
Court (see ATR 1972 SC 1028, State of Assam 
vy. S. N. Sen). 

14, The position of law is, therefore, 
unassailable that disciplinary proceedings 
against judicial officers inclucing District 
Judges can be initiated only by the High 
Court. The Governor has no power to ini- 
tiate such a proceeding. He has no power 
to stay such a proceeding or to transfer the 
same to the Administrative Tribunal. The 
Administrative Tribunal has no jurisdiction 
either to initiate or to hear a disciplinary pro- 
ceeding against any judicial officer. The Dis- 
ciplinary Proceedings (Administrative Tribu- 
nal) Rules. 1951 (hereinafter to be referred 
to as the Tribunal Rules) have nc application 
to members of Judicial Service including the 
District Judges. It is unnecessary to examine 
the constitutionality of any particular rule of 
the Tribunal Rules. It would be sufficient to 
say that in view of the pronocncement in 
Bagchi’s case, the Administrative Tribunal 
has no jurisdiction over a member of the 
Judicial Service and if there is any particular 
tule to the contrary it would be ultra vires 
Article 235 of the Constitution. 

The learned Advocate-General, Mr. Pat- 
naik and Mr. Mohanty do not dispute the 
correctness of this position. 
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15. The contemner advanced a con- 
tention that the High Court is a Head of 
Department and the Book Circulars issued by 
the Government are binding on the High 
Court in exercising its control over the sub- 
ordinate judiciary. 


Rule 20 of the Orissa Service Code lays 
down that “Heads of Department” means 
the Government servants mentioned in Ap- 
pendix-3. Item 30 in Appendix-3 lists ‘High 
Court’ as a Head of Department. Appendix-3 
under Rule 20, to the extent it enumerates 
the High Court as a Head of Department, is 
unconstitutional. High Court is not a Gov- 
ernment servant. Article 214 of the Consti- 
tution prescribes that there shall be a High 
Court for each State. Under Article 216 
every High Court shall consist of a Chief 
Justice and such other Judges as the Presi- 
dent may from tims to time deem it neces- 
sary to appoint. Irdia is a sovereign demo- 
cratic Republic and the sovereignty of the 
State does not vest in any single institution. 
The Executive, the Legislature and the Judi- 
ciary represent the sovereignty of the State in 
its three different branches. The High Court 
is a constitutional authority and is not sub- 
ordinate to the Governor or to the Gov- 
ernment. The description of the High Court 
as a Head of Department in Item 30 of Ap- 
pendix-3 to-Rule 20 of the Orissa Service 
Code is ultra vires the Constitution. The 
Registrar of the High Court could be ap- 
propriately included in the list in place of 
High Court as Head of Department. The 
circulars issued by the Government or the 
Governor in administrative capacity are not 
binding on the High Court. The High Court 
is vested with administrative control under 
Article 235 of the Constitution to issue its 
own circulars for the guidance of subordi- 
nate Courts and the officers presiding over 
them. - The contention of the contemner on 
this count is misconceived and wholly with- 
out substance. 


16. The order of suspension dated 
30th March, 1972 (Annexure 6) in contem- 
plation of the disciplinary proceeding is 
attacked on two grounds: i 


(i) it amounts to temporary removal 
from service which the Governor alone can 
do under Article 311 (1) of the Constitution 
and 


(ii) the power oł suspension vests in tne 
Governor under Rule 12 (1) (a) of the Appeal 
Rules. 
That suspension, pending or in contem- 
plation of a disciplinary proceeding, does 
not amount to temporary removal from ser- 
vice is concluded by AIR 1957 SC 246 (Md. 
Ghouse v. The State of Andhra Pradesh). In 
paragraph 8 of the judgment their Lordships 
clearly pronounced as follows: 

S aaie The order passed by the High 
Court on January 28, 1954, is merely one of 
suspension pending final orders by the Gov- 
ernment, and ‘such an order is neither one 
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of dismissal nor removal from service with- 
in Art. 311 of the Constitution.” 


The first branch of the argument on 
this topic has no merit and is accordingly 
rejected. 


17. The next question for considera- 
tion is whether the power to suspend Dis- 
trict Judges vests in the High Court under 
Article 235 of the Constitution. Reliance is 
placed by the contemner on Rule 12 (1) (a) 
of the Appeal Rules in support of the con- 
tention that it vests in tbe Governor. The 
rule runs thus: 

“12, Suspension— (1) The appointing 
authority or any authority to which it is 
subordinate or any authority empowered by 
the Governor or the appointing authority in 
that behalf may place a Government servant 
under suspension— 

(a) where a disciplinary proceeding 
against him is contemplated or is pending”. 

If this rule is constitutionally valid in its ` 
application to District Judges, then the con- 
tention of the contemner is sound. It is, 
therefore, necessary to examine its constitu- 
tionality. 

18. Section 16 of the General Clau- 
ses Act, 1897, may be extracted: 


“16. Power to appoint to include power 
to suspend or dismiss. — Where, by any 
Central Act or Regulation, a power to make 
any appointment is conferred, then unless a 


different intention appears, the authority hav- 


ing for the time being power to make the ap- 
pointment shall also have power to suspend 
or dismiss any person appointed whether by 
itself or any other authority in exercise of 
that power.” 

To the same effect is Section 17 of the 
Orissa General Clauses Act, 1937. 


Article 367 (1) of the Constitution runs 
thus: 


“367. Interpretation— (1) Unless the 
context otherwise requires the General Clau- 


ses Act, 1897, shall, subject to any adapta- 
tions and modifications that may be made 
therein under Article 372 apply for the inter- 
pretation of this Constitution as it applies for 
the interpretation of an Act of the Legisla- 
ture of the Dominion of India.” 


The underlined expressions in Section 16 
9f the General Clauses Act and Article 367 
(1) of the Constitution furnish the clue to 
the problem whether the Governor, the ap- 
pointing authority of the District Judges 
under Article 233 of the Constitution, has 
the power to suspend them by application of 
Section 15 of the General Clauses Act, or 
whether such power would come within the 
ambit of Article 235, the same being ex- 
cluded from the scope of Article 233 as indi- 
cated by a different intention and the con- 
text being otherwise. 

In AIR 1961 Cal 1 at p. 17 para 74 (FB) 
(Nripendra Nath Bagchi v. Chief Secy. Govt. 
of West Bengal) their Lordships held that 
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power of suspension of District J udges vests 
in the Governor who has the power to ap- 
point under Article 233 of the Constitution. 
This view is not correct as it overlooked 
the significance of the underlined expressions. 


In AIR 1966 SC 447 their Lordships did 
not at all deal with this aspect and did not 
make any reference to Section 16 of the 
General Clauses Act and Article 367 
(1). It is, however, implicit in that judgment 
that the power of suspension of a District 
Judge is in the High Court under Art. 235 of 
the Constitution; otherwise the order of sus- 
pension passed on Bagchi by the Governor 
would have subsisted. On application of 
Section 16 of the General Clauses Act read 
with Article 367 (1) of the Constitution, a 
different intention appears. The control vest- 
ing in the High Court being absolute over 
the District Judges subject to certain condi- 
tions, the power to suspend them vests in 
the High Court and is excluded from the 
power of the Governor which would heve 
normally been in him under Article 233 of 
the Constitution. 


The learned Advocate-General in sup- 
port of the contention that the High Court 
and not the Governor has the power to sus- 
pend District Judges under Article 235 of the 
Constitution, pending or in contemplation of 
a disciplinary proceeding, placed reliance on 
AIR 1964 SC 787 (R. P. Kapoor v. Union of 
India). i : 

The meaning of the expression ‘discipli- 
nary matters’ in Article 314 of the Constitu- 
tion prior to its amendment came up for 
consideration in that case. In paragraph 9 
os the judgment their Lordships observed 

us: 


“Another argument that is urged on be- 
half of the respondent is that suspension 
pending a departmental inquiry or pending a 
criminal proceeding cannot be said to bə a 
disciplinary matter at all, and, therefore, 
the protection of Article 314 does not extend 
to such suspension. We cannot accept this 
argument. The words ‘disciplinary matters’ 
with which we are concerned appear in a 
constitutional provision and must be piven 
their widest meaning consistent with what 
disciplinary matters may reasonably include. 
Suspension is of two kinds, viz., as a punish- 
ment or as an interim measure pending a 
departmental inquiry or pending a criminal 
proceeding. We shall deal with ‘this aspect 
of suspension in detail later. 

So far as suspension as a punishment is 
concerned, it is conceded that it is a disci- 
plinary matter. The dispute is only as to 
suspension pending a departmental inquiry or 
pending a criminal proceeding. There can in 
our opinion, be no doubt that suspension of 
this kind also must be comprised within the 
words “disciplinary matters” as used in Arti- 
cle 314. Take the case of suspension pand- 
ing a departmental enquiry. The purpos2 of 
such suspension is generally to facilitate a 
departmental inquiry and to ensure that 


-is subject, is that 


< + 
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while such inquiry is going on — it- may 
relate to serious lapses on the part of the 
public servant — he is not in a position to 
misuse his authority in the same way in 
which he might have been charged to have 
done so in the inquiry. In such a case, sus- 
pension pending the departmental inquiry 
cannot be but a matter immediately related 
to disciplinary matters. 
XX XX XX 

We cannot, therefore, accept the argu- 
ment on behalf of the respondent that sus- 
pensioa pending a departmenta] inquiry or 
pendirg investigation, inquiry or trial relating 
to a criminal charge is not a disciplinary 
matter within the meaning of those words 
in Aricle 314.” 


Cn the authority of Bagchi’s case that 
contrcl] vests in the High Court and the High 
Court is the sole authority to initiate disci- 
plinary proceeding, conclusion is irresistible, 
on the principle enunciated in Kapoor’s case, 
that -he power to suspend District Judges 
pending or in contemplation of a disciplinary 
proceeding vests in the High Court. 

Cn the aforesaid analysis, Rule 12 (1) (a) 
of the Appeal Rules in its application to the 
District Judges is ultra vires Article 235 of 
the Constitution. One is not to be surprised 
at the continuance of such a provision, as 
the Appeal Rules came into force in 1962 
and the interpretation of Article 235 by the 
Supreme Court was made in September, 
1965 and no effort has been made to alter or 
adapt the conditions of service framed in 
the Appeal Rules in conformity with the law 
Jaid down in Bagchi’s case. 

Reliance was placed by the contemner 
on AIR 1972 SC 554 (P. R. Nayak v. Union 
of India) which interpreted Rule 3 of the 
All India Services (Discipline and Appeal) 
Rules, 1969, On the languag2 of the rule, 
their Lordships held that it did not suggest 
that suspension can be ordered merely when 
disciplinary proceedings are contemplated. 
The power of suspension passed by the. High 
Court in this case was not urder any parti- 
cular service rule but in exercise of its con- 
trol under Article 235 of th2 Constitution. 
This decision throws no light on the point in 
issue 

The learned Advocate-General, Mr. Pat- 
naik and Mr. Mohanty accepted the position 
that the power of suspension of District 
Judges pending or in contemplation of a 
discinlinary proceeding vests in the High 
Court and not in the Governor. 


19, One of the limitations to which 
complete control vested in the High Court 
the High Court is not 
authorised to deal with a person belonging 
to the Judicial Service otherwise than in ac- 
cordance with the conditions of his service 
prescribed under such law. It is, therefore, 
necessary to ascertain the meaning of the ex- 
pression “conditions of service” occurring in 
Art. 235, Is the ‘control’ vested in the High 
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Court subject to all 
vice” framed under Art. 309? 
of the Constitution runs thus: 
“309, Recruitment and conditions of ser- 
vice of persons serving the Union or a 
State :— 
Subject to the provisions of this Con- 


stitution, Acts of the appropriate Legislature 


may regulate the recruitment, and conditions 
of service of persons appointed, to public 
services and posts in connection with the 
affairs of the Union or of any State: 


Provided that it shall be competent for 
the president or such person as he may 
direct in the case of services’ and posts in 
connection with the affairs of the Union,, and 
for the Governor of a State or such person 
as he may direct in the case of services and 
posts. in connection with the affairs of the 
State, to make rules regulating the recruit- 
ment, and the conditions of service of per- 
sons appointed to such services and posts until 
provision in that behalf is made by or under 
an Act of the appropriate Legislature under 
this article, and any rules so made shall have 
effect subject to the provisions of any such 
Act.” 


Article 309 is itself subject to Art. 235 
of the Constitution. The latter Article, how- 
ever, prescribes that the High Court would 
deal with the judicial officers only in accor- 
dance with their conditions of service. 

20. What is the meaning of the ex- 
pression “conditions of service’ used in the 
last clause of Art. 235? Should it be given 
a wide connotation which would exhaust the 
content of the power of control or should it 
be given a limited meaning so as to reconcile 
it with the power of control? In AIR 1955 
Andh Pra 65, (Mohammad Ghouse v. State 
of Andhra) a Division Bench consisting 
Subba Rao, C. J., and Satyanarain Raju, J. 
critically analysed the position (see para &). 
They indicated the various matters which 
might come within the ambit of conditions 
of service. Those are: 

.@) A rule providing that a Government 
servant can only be removed after a disci- 
plinary enquiry by a Tribunal. 

(ii) A rule that a judicial officer shall 
be under the supervision or control of a per- 
son other than the High Court. 

Git) If a rule is framed that a judicial 
officer is not liable to be posted, transferred 
or promoted except by the Government. 

(iv) Every condition regulating the ap- 
pointment, salary, pension, promotion, re- 
moval, discipline and amenities of a servant 
would be a condition of service. 

Their Lordships with reference to these 
categories observed thus: 


“If such a wide construction is accepted, 
the Article itself would become nugatory and, 
therefore. it should be given a limited mean- 
ing. It is, therefore. necessary to give a 
limited meaning which would reconcile both 
parts of the Article. The~clue is found 
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“conditions of ser- 
Article 309 
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in the word ‘deal’ in Art. 235. That word 
is more appropriate to the procedure pres- 
cribed than to the power conferred or exer- 
cised. The power is exercised in the manner 
prescribed by the conditions of service. The 
procedure cannot obviously affect the power 
of control, but it can only regulate the 
manner of its exercise. So construed, a rea- 
sonable reconciliation can be effected between 
the two parts of the Article. " 
To illustrate, the High Court has con- 
trol and superintendence over subordinate 
Courts. This power necessarily implies that 
the High Court can take disciplinary action 
against Subordinate Judges in appropriate 
cases. ‘The control will certainly be ineffec- 
tive if the authority exercising the control 
cannot take disciplinary action against a per- 
son under its control. Te put it in other 
words, a superior authority cannot control 
the actions of a subordinate if he cannot 


take disciplinary action against him. 


If the argument of the petitioner is ac- 
cepted, it will mean that the High Court has 
contrel over a Subordinate Judge, but if he 
misbehaves, it is the Tribunal that makes an 
enquiry and it is the Government that re- 
moves him. This construction would in 
effect take away the subordinate officer from 
the control of the High Court. On the other 
hand, if it is held that in exercising control, 
the High Court shall follow the procedure 
prescribed under Art. 309, as a condition of 
service, it will reconcile both parts of the 
Article. The conditions of service may pre- 
scribe that no person can be removed or 
otherwise punished without due enquiry or in 
disregard of the principles of natural justice. 
If there is such a condition the High Court 
in exercise of control under Art. 235 should 
deal with the subordinate concerned in ac- 
cordance with the condition. 


We would, therefore, hold that ‘condi- 
tions. of service’ in Art. 235 can only mean 
the condicion regulating the exercise of the 
power of control. A condition of service, 
therefore, providing in effect and substance 
that the High Court shall not have power 
to take disciplinary action either in exercise 
of its power of superintendence under Arti- 
cle 227 or under the power of control under 
Art. 235, is constitutionally invalid.” 

This decision was upheld in AIR 1957 
SC 246 which did not dissent from the view 
taken by Subba Rao, C. J. in AIR 1959 Andh 
Pra 497, (Mohammad Ghouse v. State of 
Andhra Pradesh) the same view was taken 
by Chandra Reddy. C. J. and Jaganmohan 
Reddy. J., in AIR 1961 Cal 1 (FB) agreed 
with the view taken in the aforesaid two 
decisions (see paragraph 27, last line). The 
Calcutta view was accepted in. AIR 1966 SC 
447. Before the Supreme Court the follow- 
ing contention was advanced: 


service are ou'side ‘control’ envisaged by Arti- 
cle 235 because the conditioris of service are 
to be determined by the Governor in the 


258 Ori. [Prs. 20-24] Registrar, Orissa H. C. v. B. Mis-a (FB) (G. K. Misra C. J.) 


case of the District Judge and in the case of 
judges subordinate to the District Judge by 
the Rules made by the Governor in that be- 
half after consultation with the State Public 
Service Commission and with the High 
Court.” (see para 12). | 

In paragraph 13, their Lordships ob- 
served. “We do not accept this construction.” 

AIR 1972 SC 1028 supports this view. 
- Under Art. 235 the power of promotion of 
persons holding posts inferior to that of the 
District Judge is in the High Court. Rule 5 
(iv) of the Assam Judicial Service (Junior) 
Rules, 1954, however, prescribed that when 
a person is appointed to a permanent post 
he will be confirmed in his appointment at 
the end of the period of probation. In case 
of the Deputy Registrar and Assistant Re- 
gistrar of the High Court, confirmation shall 
be made by the High Court. In other cases 
it will be made by the Governor in con- 
sultation> with the High Court. The Supreme 
Court struck down this rule as being in con- 
flict with Art. 235, and as such, unconstitu- 
tional. An argument was built on the word- 
ings of the last part of Art. 235 relating to 
the exercise of the power of control in ac- 
cordance with the conditions of service as 
prescribed in Rule'5 (iv). The argument was 
negatived without much elaboration in para- 
graph 16 wherein their Lordships observed 
thus : 


_ “On the basis of the last part of Arti- 
cle 235, an argument was purported to be 
advanced that the power of the High Court 
as to promotions was limited. In view of 
the plain words of the first part of this arti- 
cle, this argument has no basis.” 


Conclusion is, therefore, irresistible that 
the control vesting in the High Court under 
Art. 235 is complete. Such control cannot 
be abridged by the conditions of service pre- 
scribed under Art. 309 which is itself sub- 
ject to Art. 235. The conditions of service 
can, however, prescribe the procedure to re- 
gulate the manner of exercise of the control 
vested in the High Court and the power of 
control would be so exercised. 


The correctness of this conclusion is not 
disputed by the learned Advocate-General, 
Mr. Patnaik and Mr. Mohanty. 


21. It was argued by the contemner 
that against the High Court’s order (Annexure 
6) suspending him, he had a right of appeal 
under Rules 22 (2) and 23 of the Appeal 
Rules and he could invoke the Governor’s 
power of review under Rule 31. The learned 
Advocate-General concedes that against the 
order of suspension no appeal lies under 


Rule 22 or 23 and no representation lies - 


under Rule 31. 
the ‘ control, 


He, however, contends that 
exercised by the High Court 


under Art, 235 of the Constitution is subject ` 


to a right of appeal as provided under Rr. 22 
and 23. and power of review under Rule 31. 
Mr. Patnaik, on the other hand, contends 
that no right of appeal has been provided 


A. LR. 


under :he Appeal Rules against any order’ 
passed, or penalty imposed, by the Higa - 
Court but if those rules, apply the same 
are ultza vires Art. 235. 
22. The relevant clause in Art. 235 
runs thus: 
Oa my but nothing in this article shall 
be construed as taking away from any such 


person any right of appeal which he may 


have uader the law regulating the conditions 
of his 3ervice...........- 

It is thus clear that right of appeal may or 
may not be ‘provided in the conditions of 
service. 


23.  It-is contended by Mr. Mohanty 
that District Judges had a’ vested right of 
appeal prior to the Constitution and the same 
has been preserved under the Appeal Rules. 


Ths raises the question whether before. 
26-1-1950, when the Constitution came tnto 
force. District Jndges had any right of ap- 
peal under the conditions of service and whe- 
ther the same was continued after 26-1-1950. 


24 Rule 33 of the Appeal Rules, sG 
far as relevant, runs thus: 


“33. Repeal and Savings: (1) Civil Ser- 
vices Classification, Control .and Appeal) 
Rules, 1930. and the Bihar and Orissa Sub- 
ordinate Services (Discipline and Appeal} 
Rules 1935, and any notifications issued and 
orders made under any such rules to the 
extent jo which they apply to persons to whom 
these rules apply and in so far as they relate 
to classification of Orissa Civil Services speci- 
fied in the schedule or confer power fo make 
appointments, impose penalties or entertain 
ae are gee aca : 


oF 


x 

It would os appear a till the Appeal 
Rules came into force on the 7th May, 1962, 
the Cil Services (Classification, Control and 
Appeal) Rules, 1930 (hereinafter to be refer- 
red tc. as the 1930 Rules) governed the con- 
ditions of service of District Judges. Under 
Section 46 of the Governmert of India Act, 
1915 {hereinafter to be referred to as the 
1915 Act), as amended by the Government 
of Incia Act, 1919 (hereinafter to be referred 
to as the 1919 Act), the Provinces were 
govermed in relation to the reserved subjects 
by the Governor-in-council and in relation to 
transferred subjects by the Governor acting 
with “Ministers appointed on that behalf. Sec- ` 
tions 50 and 52 of the 1915 Act provided 
that n certain contingencies the Governor 
may Jissent from the decision of the majo- 
riiy of the councillors and from the advice of 
the Ministers. This was how diarchy in ad- 
ministration was introduced. The 1930 Rules 
were framed under the 1915 Act, as amend- 


ed by the 1919 Act. 


In Section 134 (4) of the 1915 Act 
“Locel Government” was defined as follows: 

‘Local Government’ means, in the case 
of a Governor’s province, the governor-in- ` 
council, or the governor acting with | minis- 
ters (as the case may require)......... 
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Under the Government of India Act, 1935 
(hereinafter to be referred to as the 1935 
Act) the concept of Governor-in-council was 
abolished. By Section 50 it was provided 
fhat there shall be a Council of Ministers to 
aid and advise the Governor in the exercise 
of his functions except in so far as he is, 
by or under that Act, required to exercise 


his functions or any of them. in his discre- 


tion. Under the -proviso to that section it 
was laid down that nothing in that sub- 
section shall be construed as preventing the 
Governor from exercising his individual 
judgment in any case, where, by or under 
this Act, he is required so to do. 


' Sub-section (3) provided that if a ques- 


tion arose whether any matter is or is not a ` 


matter in respect of which the Governor is. 


by or under this Act, required to act in his 


discretion, or to exercise his individual judg- 
ment, the decision of the Governor in his 
discretion shall be final. 


In Section 52, amongst other matters, 
service rights were enumerated as the special 
responsibilities of the Governor. Clause (1) 
(c) of that section ran thus : 

“(1) (c) the securing to,-and to the de- 
fendants of, persons who are or have been 
members of the public services of any rights, 


provided or preserved of any rights, this Act. 


and the safeguarding of their legitimate in- 
terests.” 


Section 52 (3) prescribed that in the matter 
of special responsibility the Governor is to act 
in his individual judgment. 


It would thus be seen that under the 
1915 and 1919 Acts, District Judges who were 
members of the Provincial Service, were en- 
tirely under the administrative control of the 
Governor. Under the 1935 Act the same 
position continued and they were under the 
administrative control of the Governor in the 
exercise of his individual judgment. 


25. In the, 1930 Rules, ‘Government’ 
meant the ‘Local Government’ so far as the 
Provinces were concerned. The public ser- 
vices in India were classified under Rule 14. 
‘Rule 14 (4) related to the Provincial Services. 
Rule 18 prescribed that the Provincial Services 
shall consist of such services (other than the 
services included in Schedule I) under the 
administrative control of the Local Govern- 
ment of a Governor’s Province as the Local 


Government may from time to time declare, 


by notification in the local official Gazette, to 
be included in the provincial services of that 
Province. District Judges appointed by Pro- 

motion from the rank of Subordinate Judges 
belonged to the Provincial Service. 


. Till 1-4-1937, when the 1935 Act came 
into force, the appointing authority of Dis- 
trict Judges was the Local Government under 
Rule 38. That rule said that all first ap- 
pointments to a Provincial Service were to 
be made by the Local Government or by an 
authority empowered by the Local Govern- 
ment in this behalf. Under Rule 52, the 
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disciplinary and the punishing authority of 
District Judges was the local Government. 
Rule 52 was as follows: 

“52, Subject to the provisions of these 
rules, the Governor-General-in-Council or the 
Local Government of a Governor's province 
may impose; 

(a) any of the penalties specified in 
clauses (i) to (v) of Rule 49 on any person 
included in any of the classes (1) to (5) speci- 
fied in Rule 14 who is serving under the ad- 
ministrative control of the Governor-General- 

in-Council or the Local Government, as the 
case may be, 


(b) The penalty specified in clause (vi) or 
in clause {vii) on any such person not being 
one of those referred to in Rule 50.” 

The punishments were prescribed ia R. 49 
as follows: 

“49. The following penalties may, for 
good and sufficient reasor and as hereinafter 
provided, be imposed upon members of the 
services comprised in any of the classes (1) 
to (5) specified in Rule 14, namely, 

(i) Censure. 

(ii); Withholding of increments or promo- 
tion, including stoppage at an efficiency bar. 

(iti) Reduction to a lower post or time- 
scale, or to a lower stage in a time-scale. 

(iv) Recovery from pay of the whole 
or part of any pecuniary Joss caused to Gov- 
ernment by negligence or breach of orders. 

(v) Suspension. 

(vi) Removal from the Civil Service of 
the Crown, which does not disqualify from 
future employment. 

(vii) Dismissal from the Civil Service of 
the Crown, which eee disqualifies. from 
future se aa 

X X x x! 

The. ipoe “authority against any pen- 
alty imposed on District J udges was the Gov- 
ernor under Rule 57 (5).. Rule 57 (5), so 
far as relevant, ran as follows: 


“A member of a Provincial Service...... 
may appeal to the Governor from an order 
passed by the local Government......... 

26. Thus, till 1-4-1937 the T Gov- 
ernment” which was the ‘Governor-in-Council’ 
in charge of reserved subjects could impose 
any penalty on a District Judge and an ap- 
peal lay to the Governcr. The Governor 
under the 1915 and 1919 Acts was an all- 
powerful Governor and was not bound to act 
according to the advice cf the Governor-in- 
Council. 

27. After the coming inte force of the 
1935 -Act on 1-4-1937 the appointing autho- 
rity of the District Judges was no longer the 
‘Local Government’ .but the Governor in his 
individual judgment under Section 254 (1) of 
the said Act. Section 254 (1) ran as follows: 

“254 (1). Appointments of persons to be, 
and the posting and promotion of, district 
judges in any province shall be made by the 
Governor of the Province. exercising his in- 


dividual judgment, and the High Court shall 


=- 
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be consulted before a recommendation as to 
the making of any such appointment is sub- 
mitted to the Governor.” . 


The ‘Local Government’- continued to be 
the disciplinary and punishing authority under 
Rule 52 even after 1-4-1937. This is so in 
view of the fact that under the Government 
of India (Adaptation of Indian Laws) Order, 
1937 (hereinafter to be referred to as the 
Order) no change was brought about. Cl. 7 
of the Order provided: 


“Subject to the foregoing provisions of 
this Order, any reference by whatever form 
of words in any Indian Law in force im- 
mediately before the commencement of this 
Order to an authority competent at the date 
of the passing of that law to exercise any 
powers or authorities, or discharge any func- 
tions, in any part of British India shall, where 
a corresponding new: authority has been con- 
stituted by or under any Part of the Govern- 
ment of India Act, 1935, for the time being 
-in force, have effect until duly repealed or 
‘amended as if it were a reference to that new 
authority.” ` 


Clause 4 of the Order substituted the “Pro- . 


vincial Government” for the “Local Govern- 
ment.” Under the 1935 Act the power vested 
in the Provincial Government and, therefore, 
reference to ‘Local Government’ in the 1930 
Rules necessarily meant the “Provincial Gov- 
ernment”. l 


Clause V governed the 1930 Rules as those 
rules come within the definition of “Indian 
Law” as defined in Section 293 of the Gov- 
ernment of India Act by virtue of Clause 2 
of the Order. Bv the 1935 Act diarchy was 
abolished and “Local Government” meant the 
Governor acting with the aid and advice of 
the Ministers. The Governor, however. con- 
tinued as the appellate authority under R. 57 
(5). The ‘Governor’ as the appellate autho- 
rity under Rule 57-(5) was the Governor who 
appointed the District Judges in exercise of 

his individual judgment, and was an all- 
powerful Governor who was not to act with 
‘the aid and advice of his Ministers. ` 


28. It would. thus be seen that the 
disciplinary and punishing authority of the 
District ‘Judges from 1-4-1937 till 26-1-1950 
was the- Governor acting with the aid and 
advice of the Council of Ministers and an 
appeal lay to the Governor acting in his 
individual judgment against penalties impos- 
ed by the “Local Government.” wot 


29. The legal position as to right of 
appeal of District-Judges prior to 26-1-1950 
may be summed up thus: 


(i) The Governor in’ his individual judg- 
ment was the appointing authority of District 
Judges. — 

(ii) The ‘Local Government’, i.e. the Gov- 
ernor acting with the aid and advice of the 
Council of Ministers was the disciplinary and 
punishing authority in relation to all cate- 
gories of penalties enumerated in Rule 49. 


(Gi) The High Court: hac no power to 
impose any penalty. 

(ix) The Governor acting in his individual 
judgment was the appellate authority. 

(v. The Governor under the 1935 Act was: - 
an all powerful Governor and was not bound 
to act in accordance with the advice of the 
Counc of Ministers. as 

3t We would now examine the legal 
position under the Constitution. 

There was’ a radical and revolutionary 
change in relation to the control to be ex- 
ercised over the subordinate judiciary. i 

The power and status of the Governor 
was aso completely altered. He became a 
constitutional Governor. Ar. 163 (1) pro- 
vides that there shall be a Ccuncil of Minis- 
ters with the’ Chief Minister at the head to 


‘aid amd advise the Governor in the exercise 


of his functions, except in so far as.he is 
by or under this Constitution required to 
exercise his functions or any of them in 
his discretion. 


3L In paragraph 15 in ILR (1971) 
Cut 954 = (AIR 1972 Orissa -1), (G. B. 
Chhot-ay v. State of Orissa) a Bench of this 
Court held: that the Governo- of Orissa has 
no pcwer to act in his discretion in any 
matter under the Constitution. The passage 
may te extracted: ' 


“What are the executive powers which 
the Governor shall exercise directly in ac- 
cordarce with the Constitution? 


Where the Constitution enjoins that the 
Govermor would act in his discretion, the 
Govertor would exercise those powers direct- 
ly and not with the aid and advice of the 
Council of Ministers. The expression ‘to act 
in his discretion’ has been used in Art. 163 (1) 
and “Art. 166 (3). It, however, appears that 
the oaly instances of functicns required by 
the Constitution to be exercised by a Gov- 
ernor in his discretion are the powers of the 
Govermor of Assam under péragraphs 9 and 
18 of the Sixth Schedule of the Constitution, 
and tie functions of a Governor appointed 
to be the administrator of a Union Territory 
under Art. 239 (2). There is no other matter 
in resect of which a Governor ‘may, under 
the Constitution, act in his discretion.. It is 
clear that the Governor of Orissa has no 
power to act in his discretion in any matter.” 


Thus, in discharge of all his. executive 
functions the Governor of Orissa is to act 
with “he aid and advice of his Ministers. If. 
the Governor performs any executive func- 
tions which he cannot validly do . without 
the acl and advice of his Council of Ministers, 
then those acts would be ultra vires and 
liable to be struck down (see AIR 1971 SC 
1002, U. N. R. Rao v. Smt. Indira Gandhi). ` 

72. Under Art. 233 of the Constitu- 
tion the Governor is the appointing authority 
of Listrict Judges. Though the Governor 
is the appointing authority both under Sec- 


.tion 254 (1) of the 1935 act and Art. 233 of 


the Constitution, the power 2f the Governor 
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under the 1935 Act was fundamentally dif- 
ferent from his power under the Constitution. 


Under Section 254 (1) the appointment was. 


made by the Governor in exercise of his in- 
dividual judgment.while under- the Constitu- 
tion it is to be done by him with the aid and 
advice of his Council of Ministers. This is 
one significant change*to be kept in view. 
33. Under the 1935 Act, the adminis- 
trative control over a District Judge vested 


in the Governor in exercise of his individual . 


judgment, and the exercise of the right was 
his special responsibility. Under Art. 235 of 
the Constitution the control vests in the High 
Court and is completely takén away from the 
Governor subject to certain conditions. 

34. As a result of this revolutionary 
change the following consequences emerge as 
explained in Bagchi’s case: 


(i) The appointing authority of District — 


Judges is the Governor. But the ‘Governor’ 
under Art. 235 is not the same Governor as 
in Section 254 (1) of the 1935 Act. l 
. (ii) The Governor can impose on them 

‘only the punishment of dismissal and removal 
as prescribed under Art. 311 (1) of the Con- 
stitution. All other categories of penalties 


are to be imposed by the High Court in ex- . 


ercise’ of its administrative control. 


There is a complete departure from the 
1935 Act. The High Court had no -suc 


` power prior to the Constitution. ey 


(iii) The ‘Local Government’ was the dis- 
ciplinary authority of the District Judges 
under the 1935 Act. Under the Constitution, 
the High Court is the disciplinary authority in 
respect of all categories of penalties includ- 
ing that of dismissal and removal. 

35. Though these radical changes were 
introduced by the Constitution, there was no 
consequential amendment or adaptation in 
the 1930 Rules to bring it in conformity with 


the Constitution and they continued to hold. 


the field till 7th May, 1962, when they were 
repealed by Rule 33 of the Appeal Rules. 
This would be clear from Clause 19 of th 
“Adaptation .of Laws Order, 1950. s$ 


36. We ‘would now examine whether 
the District Judges had any right of appeal 
from 26-1-1950- till 7-5-1962 even though 
Rules 57 (5) of the 1930 Rules remained 
operative. : . i 

37. The appellate authority against 
penalties impošed on District Judges before 
26-1-1950 was the Governor acting. in his 


individual judgnient and not acting with the 
aid and advice of his Council of Ministers. 


Such a functionary was abolished in the Con- 
stitution. Thus, the appellate authority under 
Rule 57 (5) became non est after 26-1-1950. 

Moreover, the punishing authority in_res- 
pect of. penalties other than dismissal or re- 
moval is now the High Court. In the 1930 
Rules there was no provision for the High 
Court to impose any penalty. The ‘Local 
Government’ was the -disciplinary and the 


r 


. ed by the 


punishing authority under the 1935 Act. As 


the 1930 Rules were not amended to bring 


them in conformity with the Constitution, 
there is no appellate authority as contemplat- 
ed in the 1930 Rules against penalties which 
can be imposed by the High Court. From 
26-1-1950 till 7-5-1962 the District Judges had 
no right of appeal against penalties of dis- 
missal and removal imposed by the Governor, 
and similarly, they had no right of appeal 
against other: penalties which could be impos- 
- High Court despite the fact 
Rule 57 (5) was in force prescribing a right 
of appeal. It is, therefore, idle to contend 
that the right of appeal which a District 
Judge had before 26-1-1950 continued till 7th 
May, 1962. 


38. Was the position altered by the 
Appeal Rules coming into force on 7th May, 
1962? In other words, did the Appeal Rules 
confer a right of appeal on District Judges? 
This necessitates an examination of the rele- 
vant provisions in the Appeal Rules to see if 
they at all provide for the High Court being 
the disciplinary and punishing authority and if 
an appeal has been provided against orders 
of the High Court imposing any penalty on 
District Judges. . 

39. Rule 2 (a) of these Rules defines 
‘appointing authority.’ So far as relevant, it 
runs thus: 

‘In these rules, unless the context other- 
wise requires : 

(a) ‘appointing authority’ in relation to a 
government servant means; 

(i) the authority empowered to make ap- 
pointments to the service of which the Gov- 
ernment. servant is, for the time being, a mem- 


- ber or to the grade of the service in which 


the Government servant is, for the time being. 
included.” : 
= Rules 10 and 14 refer to various classes 
of appointing authorities. 

Rule 18 of the Orissa Superior Judicial 


Service Rules, 1963 (hereinafter to be refer- 


red to as tke Superior Rules) lays down that 


- -the ‘conditions of service of the members of 


the Superior Judicial Service, in regard to 
matters not covered by these Rules, shall be 
the same as are, or as may from time to 
time be, admissible generally to other State 
Service Officers. , : 
Governor is the appointing -authority 
of District Judges under Art. 233 and R. 8 (3) 
and R. 9 (1) of the Superior Rules. 
“Disciplinary authority” has been defined 


in. Rule 2 (c) as follows: 


“Disciplinary authority’ in relation to 
the imposition of a penalty on a Government 
servant, means the authority competent under 
these rules to impose on him that penalty.” 


The underlined words are . significant, as 


“the disciplinary authority has been defined in 


relation to the power of imposing penalties as 
prescribed in the Appeal Rules. In this rule 
the High Court has not been mentioned as 


262 Ori. [Prs. 39-43] Registrar, Orissa H. C. v. B.- Misra (FB) (G. K. Misre C.J.) A.I. R. 


an authority to impose any penalty on Dis- 
trict Judges. 

Penalities are enumerated 
follows: ` 


“13, Nature of penalties : 

The following penalties may. for good 
and sufficient reasons, and as hereinafter pro- 
vided, be imposed on a Government servant, 
namely, 

(i) Fine; 

(ii) Censure: . 

(iii) Withholding of increments or pro- 

- mofion; 

(iv) Recovery from pay of the whole or 
part of any pecuniary loss caused to Gov- 
ernment by negligence or breach of orders; 

(v) Suspension; 

(vi) Reduction to a lower service, grade 
or post or to a lower time-scale or a lower 

- stage in a time-scale; 

(vii) Compulsory retirement; .~ 

(vii) Removal from service which shall 
not be a disqualification for future employ- 
ment; : 

(ix) Dismissal from service which shall 
ordinarily be a disqualification for future em- 
ployment; f 

X X x X 

40. 
Governor may impose any of the penalties 

- specified in Rule 13 on any Government ser- 
vant. 
Judges, is partly ultra vires. As explained in 
Bagchi’s case, Government can impose only 
the penalties of dismissal and removal on Dis- 
trict Judges. The High Court is the com- 
petent authority to impose all other penalties 
on them. 

i Rule 14 (2) (a) of the Appeal Rules runs 
us: : go 


in Rule 13 as 


+ 
X ` 


“(2) Without prejudice to the provisions 
of sub-rule (1) but subject to the provisions 
of sub-rule (4). any of the penalties specified 
in Rule 13 may be imposed on; 

_ fa) a member of a Civil Service by the 
appointing authority or the authority specified 
in the schedule in this behalf or by any other 
authority empowered in this behalf by a 
general or special order of the Governor.” 
In respect- of penalties which cannot be im- 
posed on District Judges by the Governor, 
the question of delegation of power under 
Rule 14 (2) does not arise. Moreover, to 
the extent this sub-rule is controlled by the 
expression ‘without . prejudice to the provi- 
sions of sub-rule (1)’ the rule is ultra vires 


inasmuch as in respect of penalties which - 


the High Court is competent to impose: on 
District Judges under Art. 235, the Governor 
has no jurisdiction or power to impose them. 

41. The net effect of Rule 14 (2) is that 
the rule is ultra vires Art. 235 except in res- 


pect of penalties of dismissal and removal. 


of District Judges. In that regard also, the 
Governor is’ not. the disciplinary authority. 
There is thus no provision in the Appeal Rules 
for imposition -of any -penalty by the High 


"t 


(ix) of Rule 13 shall be imposed by any 


Rule 14 (1) prescribes that the 


This rule, in its application to District ` 


Coust on the District Judges or- the High 
Court being the disciplinary authority in res- 
pect of them. Rule 14 (4) fa) to the effect— 


‘no penalty specified in clauses (vi) to 





authority lower than the «ppointing authe- 
rity.”. 

is ułra vires Art. 235 to the extent it prohi- 
bits the High Court to .impose penalties (vi)| 
and (vii), on District Judges. 


42. There being no provision in the 
rules for the High Courts to impose any penalty 
or the District Judges, Rules 22 (2), 23 and 
31 prescribing appeal and review. have no 
appLcation to orders passed by the High 
Couct imposing penalties on District Judges 
under Art. 235. In fact, the rules have been 
framed on the basic assumption that all 
eatezories of punishments can be imposed 
only by the Governor on tke District Judges. 
and the Governor is the disciplinary autho- 
rity. The concept that the High Court is 





the disciplinary authority in respect of all). 
categories of penalties and that it can impose) . 


all penalties excepting dism:ssal and removal 
of District Judges was. ushered in, for the 
first time, by Bagchi’s case in. September. 


1965, long after the appeal rules were framed. 


43. . Rules 22 (2), 23 and 31 run thus: 
“22. (2) A member of an’ Orissa Civil 
Service Class I or an Orissa Civil Service, 
Class If against whom an ozder imposing ary 
of tne penalties specified in Rule 13 is made 
by én authority other than the Governor may 
appeal against such order to the Governor. 
x x x X x” 


23. Appeal against other orders: 

(1) A Government servant may appeal 
against an order x x x «x to the Governor 
x *¥. x x if the order is passed by. any 


‘other authority; > 


(2) An appeal against an order: - 

(a) stopping a Government servant at 
the efficiency bar in the time-scale on the 
ground .of.his unfitness to cross the bar 


(b) reverting to a lower service, grade or. 


post a Government servant officiating in a 
higher service, grade or post, otherwise than 
as a penalty; 

(c) reducing or withholding the pension 
or cenying the maximum pension admissible 
under the rules; and | 

(d) x x x x 

(i) in the case of an order made in res- 
pect of a Government servant on whom- the 
penalty of dismissal from service can be 
impwesed only by the Governor, to the Gov- 
erncr; and 7 

{ii) in the case of ar order made in 
respct of any other Government servant. to 
the authority to whom an appeal against an 
order imposing upon him the penalty of dis- 
missal for service would He., : 

Explanation :— x x X X 

31. Governor’s power to review: 

Notwithstanding anything contained in 
these rules, the Governor may, on his own 


” 
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motion or otherwise, after calling for the 
records of the case, review any order which 
is made, or is ‘appealable under. these rules 
or the: rules repealed by Rule 33, and, after 
consultation with the Commission where such 
consultation is mecessary— . ` i 

(a) confirm, modify .or set aside the 
order; | l 

(b) impose any penalty or set aside, re- 


duce, confirm or enhance the penalty impos- 


ed by the order; 
- (c) remit the case to the authority which 


made the order or any other authority direct- 


ing sach further action or inquiry as he con- 
siders proper in the circumsiances of the 
case; OF 

(d) pass such other orders as he deems 
fil; 

provided that: ; 

(ij) an order imposing or enhancing a 
penalty shalli not be passed. uniess the person 
concerned has been given an opportunity of 
making any represeatation which he may wish 
to make agdinst such enhanced penalty. 

. Gi) if the Governor- proposes to impose 
any of the penalties specified in clauses (vi) 
to (ix) of Kule 13 in a case where an inquiry 
under Rule 15 has not been held, he shali, 
subject to the provisions of Rule 18, direct 
that such inquiry be held and, thereafter, on 
consideration of the proceedings of such in- 
quiry and after giving the person concerned 
an opportunity of making any representation 
which he may wish to make against such 
heed pass such orders as he may deem 

t.” 


In Schedule B of the Appeal Rules the 
Orissa Superior Judicial Service has been re- 
ferred to as Class I Service. Rule 22 (2) pro- 
vides for an appeal to the Governor against 
an order imposing any of the: penalties 
specified in Rule 13. The word ‘order’ oc- 
curring in this sub-rule necessarily refers to 
an order passed under the Appeal Rules.’ The 
|‘authority other than the Governor’ in ‘the 
sub-rule also refers to an authority specified 
in the Appeal Rules. High Court is not 
specified as an authority under the Rules. 
Rule 22 (2) has, therefore, no application 
to penalties imposed on the District Judges 
by the High Court. On identical argument, 
Rule 23 has also no application. An order 
of suspension pending inquiry or in contem- 
plation of a disciplinary proceeding . under 
Rule 12 (1) (a) passed by an authority other 
than the Governor is not appealable under 
Rule 22 (2) as it is not a penalty and also 
not an order under Rule 23 (2). Rule 23 
does not cover a case of suspension referred 
to in Rule 12 (1) (a) but covers express orders 
directly resulting in consequences referred to 
in Rule 23 (1). 


44. . Rule 31 has no application io 
orders passed by the High Court -in exercise 
of its control under Art. 235. Such orders 
dare not made and- also are not appealable 
under the Appeal Rules. 


way, be different. 
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Rule 34 which is to tue foliowing effect: 
“Removal of Doubts: Where a doubt 
arises as to who is the head of any office or 
as to whether any authority is subordinate to 
or higher than any other authority or as to 
interpretation of any of the provisions of 
these rules, the matter shail be referred to 
ee whose decision therecn shail be 
nal” > ; ' 
is ultra vires. (See AIR 1967 SC 661, Jalan 
Trading Co. v. Mili Mazdoor Sabha). 

45. Assuming Rules 22, .23 ang 31 
apply to orders of suspension pending or in 
contemplation of an inquiry, and to penalties 
imposed by the High Court, the question is. 
whether they are ultra vires Ar:. 235 of 
the Constitution. 

. 46. As has already been stated, the 
conditions of service framed under Art. 309 
may or may not prescribe a right cf appeal 
against the orders of the Higt Court passed 
in exercise of its power unde: the first part 
of Art. 235. The question is, to whom the 
appeal would lic, from such orders of the 

j Court, once such tight of appeal is 
prescribed in the conditions of servicc? The 
Article. itself does not menticn the forur. to 
which such appeal would lie. 


47. That the conditions of service can- 
not prescribe any appeal from the High 
Court’s order to any authority external to 
the High Court is manifest in the Article 
itself. If that were not so, the. Article would 
have expressly prescribed the forum. The 
control that vests in the High Court is ab- 
solute, subject to right of appeal, if provided. 
Suppose, the Governor frames a rule under 
Art. 309 chat such a right of appeal, from 
the order passec. by the High Court in its 
disciplinary jurisdiction. would lie to a Civil 
Surgeon cr to an Executive Engineer. Mr. 
Mohanty concedes - that such a provision 
would be ultra vires the first part of Arti- 
cle 235, inasmuck as the power and jurisdic- 
tion of the appellate authority being co-ex- 
tensive with the power of the punishing 


- authority, the ultimate exercise of the control 


would vest in the appellate authority. Does 
it make any difference if, instead of provid- 
ing for a right of appeal against the High 
Court’s order to an Executive Engineer or 
a Civil Surgeon, the Governor frames a rule 
providing for a right of appeal to himself? 
48. The position would not, in any 
The Governor is a con- 
stitutional Governor. If an appeal against 
the High Court’s order would lie to the Gov- 
ernor, the same would be heard by a Minis- 
ter with the opinion of his Secretary, and 
the entire. control envisaged under Art. 235 
would be exercised by the Executive Govern- 
ment, which would be wholly subversive of 


the independence of the judiciary. 


49. In AIR 1966 SC 1987, (Chandra 
Mohan v. State of Uttar Pradesh) their Lord- 
ships observed thus (Paragraph 14): 

“The Indian Constitution, though it does 
not accept the strict doctrine of separation 
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of powers, provides for an independent judi- 
ciary in the States: It. constitutes a High 
Court for each State, prescribes the institu- 
tional conditions of service of the Judges 
thereof, confers extensive jurisdiction on it to 
issue writs to keep all tribunals, including in 
appropriate cases the Governments, within 
bounds and gives to it the power of superin- 
tendence over ali courts and tribunals in the 
territory over which it has jurisdiction. But 
the makers of the Constitution also realised, 
that “it is the Subordinate Judiciary in India 
who are brough: most closely into contact 
with the people, and it is no less important, ~ 
perhaps indeed’ even more important, that 


their independence should be placed beyond ` 


question in the case of the superior Judges.” 
Presumably to secure the independence of the 
judiciary from the executive, the Constitution 
introduced a group of Articles in Chapter. VI 
of Part VI under the heading ‘Subordinate 
Courts’, But at the time the Constitution 
was made, in most.af the States the magis- 
iracy was wider the direct: control of the 
executive. Indeed; it is common knowledge 
that in pre-independence India there was a 
sirong agitation that the judiciary should be 
separated from the executive and that the 
agitation was based upon the assumption that 
unless they were separated, the independence 
of the judiciary’ at the lower levels would be 
a mockery. So Article 50 of the Directive 
Principles of Policy states that the State shall 
take steps to separate the judiciary from the 
executive in the public services of the States. 
Simply stated, it means that there shall be 
a separate judicial service free from the exe- 
cutive. control.” l 


The aforesaid passage brings into bold relief 
the legal position that in Chapter VI by vest- 
ing the control of the judiciary in the High 
Court the independence of the subordinate 
judiciary was achieved. The same view was 
expressed in Bagchi’s case. In para 13, their 
Lordships said that the history which lies 
behind the enactment of these articles indi- 
-cates that contrcl was vested in the High 
Court to effectuate a purpose, viz., the secur- 
ing of the indep2ndence of the subordinate 
judiciary, and unless the word ‘control’ in- 
cluded disciplinary control as well, the very 
object would be. frustrated. The word ‘con- 
trol’ shows that the High Court is made the 
sole custodian of the control over the judi- 
ciary. It is the control over the conduct 
‘and discipline of the Judges. They further 
` said that Article 235 goes to shows that by 
vesting control in the High Court the inde- 
pendence of the judiciary was in view. 


$0. In exercise of the appellate power 
the Governor may give the highest weight to 
the opinion of the High .Court as was ob- 
served in AIR 1967 SC 903 in relation to 
consultation under Article 233 that it “loses 
all its meaning and becomes a mockery if 
what the High Court has to say is received 
with ill-grace or rejected out of hand. In 


ALR. 


such _natters the opinion of the High Court 
is cnttled to the highest regard.” While not 
dispwing the contention advanced by the 
learned Advocate Generai that in exercise of 
an appellate power the Governor may give 
the Icghest weight to the conclusion of the 
High Court, it would be difficult to accept 
the saggesiion that the Governor would not 
take a view different from that of the High 
Court In such a case, the real control would 
ultimately vest in the: Governor and 
not n the High Court. Such a con- 
clusioa would be a complete negation of the 
princinle established in Bagchi’s case and the 
contre] vested in the High Court wouid be 
illusory. Doubtless, ali conszitutional autho- 
rities are to exercise their power bona fide. 
But, aowever, ‘bona fide. Government may 
acl, taere is bound to be honest difference of 
opinicn. If any authority other than the 
High Court- becomes the appellate authority, ` 
independence of ihe judiciary would vanish. 
This not an argument of fear but an argu- 
ment zo reconcile Article 309 with Article 235. 


5L The view that we have taken on 
an elementary analysis gets suppori from AIR 
1961 Cal 1 (FB). in paragraph 22 their 
Lordsnips observed thus: 

“The two expressions “right of appeal” 
and ‘deal with him” belong to the domain 
of discipline and disciplinary matters. “Deal- 
ing wth him” and the “right of appeal” are 
integral ‘parts of disciplinary contro] and rele- 
vant thereunder. These words, therefore, 
inter alia, import disciplinary control. There- 
fore, he word ‘control’ in ‘Article 235 of the 
Consttution would include disciplinary con- 
trol aad jurisdiction subject to the two excep- 
tions to be-found in the conditions of his 
service protecting first his right of appeal, 
and secondly, the. manner of dealing with 
him. Disciplinary action is part of ‘dealing’ 
with = person and this seconc limitation only 
means that such disciplinary action must con- 
form žo the conditions of his service. These 


two limitations do not divest the High Court’s- 
contrcl, but only regulate the manner and 
procecure of the exercise of that control as 
laid down in the conditions of service. These 


rapa 


condit ons of service may certainly include 
proviszons for disciplinary action and, there- 
fore, can equally certainly be: made by an. 
Act o7 the State Legislature or regulated by 
the Governor of the State under Article 309 
of the Constitution but neither the Governor 
nor tke Act of the State Legislature can 
overrice the Constitution by divesting the 
High —ourt of the control the Constitution 
has vested in it. If the Governor or the 
State Act provides for disciplinary control 
over sibordinate courts, then such provision 
has to be consistent with the High Court’s 
control In other words, the Governor or 
the State Act can only say’ how, and in 
what manner, the High Court shall ex- 
ercise uch disciplinary control and not that’ 
the High Court shall not have that control or 
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that some other 
control.” 

The underlined sentence furnishes the solu- 
tion to the problem. This passage clearly 
supports the conclusion that an authority eX- 
ternal to the High Court cannot be the ap- 
pellate authority to which the appeal would 
lie. It is open to the Governor under Arti- 
cle 309 to frame rules as to how the ap- 
peal would be heard and also to prescribe 
an appellate authority internal to the High 
Court which would not divest the control 
vested in the High Court. For instance, the 
rules framed under Article 309 may provide 
that the disciplinary proceedings initiated by 
the High Court would be first heard either by 
a single Judge or by two Judges and an ap- 
peal would lie to the Full Court. In the 
alternative, the rules may prescribe that there 
will be no right to appeal and the entire 
matter would be heard by the Full Court as 
is being done now. That this concept is not 
fantastic would be manifest from certain 
provisions of the Appeal Rules. For instance, 
Rule 21 provides that no appeal shall lie 
against any order made by the Governor. 


authority will have that. 


Rule 22 (2) read with Schedule A shows that ` 


the Governor is the authority to impose 
penalties under Rule 13 on Orissa Civil 
ervices, Class I, Class TJ, and Civil Posts 
Class Il, and no appeal lies against such 
order. There is, therefore, nothing absurd 
in the conclusion that no appeal would lie 
against punishments imposed by the High 
Court on the members of the Judicial Ser- 
vice. The High Court is not subordinate to 
the Government or Governor. 


52. The argument of Mr. Advocate 
General that in such a case the appeal 
would lie from ‘Caesar to Caesar’ is not 
correct in its application to the High 
Court. The High Court is the highest judicial 
authority in the State. It is a Court of Record 
which has the power to punish for contempt 
of itself under Art. 215. In. second appeals, 
first appeals, Company Act cases, and mis- 
cellaneous appeals an appeal lies against the 
order of a single Judge to a Division Bench, 
and in certain cases to a Full Bench if the 
same is referred to. In second appeals an ap- 


plication for leave to appeal under the Let- . 


ters Patent is to be presented’ to the Judge 
himself who may either grant or refuse leave 
to appeal against his own judgment. Simi- 
larly, for leave to appeal to the Supreme 
Court under Arts. 132 to 134 of the Consti- 
tution, leave is to be granted by the Bench 
itself against its own judgment. The aforesaid 
constitutional and statutory provisions could 
not have been enacted if they could be con- 
strued as ‘appeal from Caesar to Caesar’. 
Such an argument is appropriate to function- 
naries on the executive side and the subordi- 


Nate judiciary. and not to the High Court. - 


We are, therefore, not impressed by the 
argument that in the rules framed under 
Article 309 provision cannot be made for 
hearing an appeal from a single Judge or 
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two Judges to the Full Court as referred to | 
m the first clause of the second part of Arti- 
cle 235. 


53. It was contended by the learn- 
ed Advocate General that some checks and 
balances have been provided under the 
Constitution and provision of a right of ap- 
peal to the Governor would be such check 
and balance. We are unable to accept this 
argument. Checks and balances have been 
provided in Articles 233 to 235 in Chapter. 
VI by providing that the power of dismissal 
and removal of District Judges and Munsifs 
vests in the Governor. So also those powers 
would vest in the Governor if Subordinate 


‘Judges and A. D. Ms. (J) are directly re- 


-eruited and not appointed- by promotion. 
This is sufficient check and balance. Though 
the ultimate power of dismissal and removal 
of District Judges has been conferred on the 
Governor, the control of the Subordinate 
Judiciary has been taken out of the 
powers of the Governer to effectuate the 
independence of the judiciary. The discipli- 
nary proceeding is to bz started by the 
High Court. When the High Court suggests 
punishment of dismissal or removal in cer- 
tain cases the Governor may not agree with 
the proposal. But that would not amount to 
interference with the control vested in the 
High Court to impose other categories of 
penalties on District Judges, and dismissal 
or removal in cases of Subordinate Judges 
and A. D. MS. (J) where they have been ap- 
pointed by promotion. Rather, if the power 
of appeal is vested in the Governor - there 
will be no checks and balances and the en- 
tire control will vest in the Governor. The 
independence of the judiciary will vanish. In 
paragraph 28 in AIR 1951 Cal 1 (FB) their 
Lordships expressed their view regarding 
checks and balances thus: | 


“This duality is not an unmixed evil, 
but is an example of that wholesome: con- 
stitutional principle of checks and balances 
so that no one institution can afford to be 
tyrannical in the exercise of its powers and 
thereby ensuring the much needed security 
of public services in India.” 

The view expressed in paragraphs 22 ‘and 28 
of AIR 1961 Cal 1 (FB) was not dissented 
from in AIR 1966 SC 447. 

54, Thus, both the clauses ir the 
second part of Article 225 would carry the 
Same construction as to the. limitations in 
the power of control to be exercised %mder 
the first part of Article 235 as was observ- 
ed in AIR 1972 SC 1028. To nut it in. an 
elementary way, under Article 309 rules may 
be framed by the Governor as io how a dis- 
ciplinary proceeding would be enquired into. 
Similarly, rules may be framed as te how 
an appeal would be heard. The rules may or 
may not provide for an appeal. But if they 
purport to provide for an appeal. the same 
has to specify that the disciplinary proceed- 
ing would be enquired into. in the first in- 
stance, by a single Judge or by two Judges 
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fand that appeal against, his or their order 
would lie to the Full Court or the Standing 
Committee. The rules may also provide the 
powers of the Full Court in appeal, corres- 
ponding to Rule 22 or 23 of the Appeal 
Rules and also making provision as im 
Rules 31 and 32, conferring powers of re- 
view on the Full Court. In no circumstances, 
however, should there be a rule framed pro- 
viding a forum of appeal, external to the 
High Court. In that event. the first part of 
Article 235 would be wholly nugatory and 
the ultimate power of control over the sub- 
ordinate judiciary would vest in that exter- 
nal authority. Both the parts of Article 235 
must be harmonised. 


55, We may illustrate our conclu- 
sion by certain examples. Upon the deci 


sion in Bagchi’s case, the High Court is the 
disciplinary authority. It is the High Court 
who is to decide whether to initiate a pro- 
ceeding. If the Governor is the appellate 
authority he can straightway say that no 
-disciplinary proceedings: can be initiated and 
the proceeding is to be quashed. Similarly, 
in exercise of the disciplinary contro] the 
High Court may impose penalties other than 
dismissal or removal. The Governor, in ex- 
ercise of his appellate power, can say that 
no punishment is to be imposed. The result 
would be that the High Court can neither 
initiate a disciplinary proceeding nor can it 
take any action against any judicial officer, 
however, subversive of discipline his con- 
duct may be. 


56. A disciplinary proceeding is a 
judicial ._proceeding from start to finish and 
the final order passed under Article 311 (2) 
is a judicial ordar (see paragraph 7 in AIR 
1963 SC 395  Bachittar Singh v. State of 
Punjab).. Appeal against the penalty imposed 
in such a proceeding is necessarily judicial 
and the authority hearing the appeal is a tri- 
bunal assuming without conceding that it is 
not a Court, and is subject to the superinten- 
dence of the High Court under Art. 227. 


If the Governor hears an appeal against 
an order passed, or penalty imposed, by the 
A Court, it would be a ‘tribunal’ subject 
to the 
The High Court may, in appropriate cases, 
interfere with the order of the ‘tribunal’ viz., 


the Governor, suo motu, without any ap- 


plication from ,the aggrieved party by call- 
ing for the record. This would lead to an 
absurd situation. 


57. Mr. Mohanty, as well as the 
learned Advocate-General, very seriously 
contended that the Governor is the repository 
of all powers relating to administration of 
justice, as would appear from Entry 3, List 
Il of Seventh Schedule of the Constitution, 
providing for administration of justice, cons- 
titution and organisation of all courts; and 
vesting the executive power of the State in 
the Governor under -Art. 154 except in matters 
in respect of which the Legislature of the 


=- EQ, 


superintendence of the High Court. . 


Conducting Class 


A. Í. R. 


State has power to. make laws; and the Gov- 
ernor can frame rules under Art. 309 of the 
Cons itution making himself the appellate 
authcrity in respect of orders passed by the 


High Court. This contention is unsound. 
£8. Article 162 itself “opens by say- 













ing that subject to the provisions of the 
Cons itution, the executive power of a State 
shall extend to matters with respect to which 
the Legislature of the State has power to 
make laws. Even the State Legislature can- 
not pass law restricting or delimiting the con- 
trol of the High Court over the subordinate 
judiczary, except as provided in the second 


the control vested in the High Court under 
its ficst part. The fact that the Governor is 
to make provision in the budget for carry ^ 
ing cn the judicial. administration of sub- 
ordinate Courts by the High Court is wholly 
irrelevant to the question: of control to be 
exerc sed by the’ High’ Court over the sub- 
ordinate judiciary. 


We now propose to deal with 
‘annerure 8. 


im paragraphs 10 to 14, and the prayer 
portien thereof the contemner made the 
following statements, and these statements as 
extracted in paragraph 19 of the notice, are 
quoted hereunder. The grossly contemptuous 
senteaces have been underlined by us, l 


_"(10). In order to dispel the common 
notion that the legal authorities are not 
liable to error on such simple matters, it 
may de submitted that on tke appeal by the 
appelant under Rule 22 of the Orissa 
Civil Services (Classificaticn, Control and 
Appeil) Rules, 1962, against the aforesaid 
proceeding and punishment, the Governor 
cancelled even the very departmental proceed- 
Ings >n the’ ground that the same had been 
vitiated and became void, since the High 
Court from the start, had prejudged the matter 
and set aside the punishment on account of 
the participation of three of the Honourable 
Judges of the High Court in the said pro- 
ceedirgs, even though the appellant had 
comp.ained oof their bias and prejudice 
against him, so as to disentitle them to deal 
with it, and even then, the matter had not 


been Teferred to the State Public Service 
Commission. - 


I may be appreciated that by the said 
depar-mental proceedings, hage amount of 
money in form of pay, allowance, and T. A. 
of the concerned officers, that is, the Enquir- 
ing Listrict Judge, Conducting and Assistant 
I Officers, their staff, 
the appellant and his advocates, besides large 


- numbər of witnesses of high. position and 


Status. were to be spent. This led to the 
aforesaid O. J. C. No. 206,64, which also 
cost te- State exchequer a great deal, apart 
from he expenses of the appellant — all on 


Pate aeneae a 
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account of the palpable incorrect views of 
the High Court. 

(11) The. present action clearly discloses 
mala fides. The appellant does not desire to 


introduce all such embarrassing events into 
this appeal except the following one, reserv- 
ing however, his right to present the rest 
with reference to the connected records at 
the time of the personal hearing, or in a 
supplementary petition. 

Before the leave of the appellant expired, 


he intimated the High Court his desire to. 


join duties after his leave on the 20th March, 
1972, and on this 20th, he reported for duty 
along with a fitness certificate, requesting the 
High Court to give him a posting order. The 
Home Department Notification No. 10720, 
dated 21st March, 1972, was duly received in 
the High Court. The High Court in their 
letter No. 2808 dated 23rd March, 1972, in- 
formed the appellant that his reposting after 
leave would be decided after the Medical 
Board reported as to his fitness to join after 
leave. In fact, this aspect was referred to 
the Medical Board as per the Court’s letter 
No. 2205 dated 23-3-72. Since the appel- 
lant in his letter dated 24-3-72 contended 
that he had already joined after leave on the 
basis of the fitness certificate by the Medical 
Officer, previously accepted by the High Court, 
the High Court in their next letter No. 2370 
dated 27th March, 1972, reiterated their stand 
of having a fitness certificate, signed by a 
Medical Officer in terms of Rule 140 of the 
Orissa Civil Service Code. 


the High Court, reached at before the 
Honourable the Chief Justice attended the 
High Court on 27-3-72 after his ten days of 
absence, clearly indicates that no proceeding, 
much less suspension, against the appellant 
was under contemplation till that day, but 
on the other hand, the appellant’s place of 
posting was under consideration of the High 
Court. Circumstances ‘clearly disclose that 
after the return 


the High Court’s views about the appellant’s 
demotion, was not accepted gracefully by the 
High Court, and so subterfuge was adopted 
to counteract the said decision of the Gov- 
ernment by a novel step, thus to deprive the 


appellant of the result of the said decision. 
In view of this patent mala fide alone, such 
an action is liable to be quashed, by any 
competent court of law. 

The appellant, therefore, approaches the 
State Government -that considering all the 
aspects from the standpoints of equity, -jus- 
tice and good conscience, and taking into 
consideration the above factors, they may ex- 





tend the lawful protection that a helpless em-- 


ployee is entitled to against the hardship to 
which he has been pushed. ; 


This decision’ of 


of the Honourable Chief 
Justice the Government’s order, disapproving — 
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(13) The appellant happens to be the 
senior-most judicial officer in the State as 
regards length of service, and he has alrzady 
20: more months before attaining the age of 
Superannuation. Hence, he may not deserve 
the present unwarranted, sudden and myste- 


rious suspension giving rise to speculations, 
touching his integrity. 

_ (14) Apart from the consideration that 
the appellent at this fag-end of his service 
career, need be given a special post with spe- 
cial pay in order to secure some more bene- 
fit by way of pension and gratuity, as is the 
usual feature, the treatment of the High Court 
may require that after cancellation of this 
order of suspension, he be brought under the 
direct control of the Government in a special 


post of his service career of hardly 20 months 
more. 


' PRAYER 
* * * 


x 

(ii) pending disposal of this appeal, stay 
of operation of the suspension order may ve 
passed even on the basis of the advance 
copy. 

4 * * * + 

(iv) after cancellation of the suspension 
order, he may be posted directly under the 
Government.” 


60. In paragraphs 17, 18 and 20 ot 
the notice the contemner was intimated thai 
whereas it appeared that the said appeal peti- 
tion and the contents of the petition, quoted 
above, scandalised the High Court and indi- 
vidual Judges thereof, and lowered and under- 
mined the authority, dignity and prestige of 
the High Court and interfered with.the ad- 
ministration of justice. both on the judicial 
side and in the exercise of its administrative 
capacity, it amounted to contempt. 


- 6L In the appeal.memo (annexure-s) 
the contemner attributed mala fides, bias and 
prejudice to the High Court. He made false 
insinuations that the Governor cancelled the 
previous disciplinary proceeding against the 
contemner on the ground that the same 


was vitiated as the High Court had 
prejudged the matter and the Govern- 
ment set aside the punishment on the 


ground that three of the Honourable Judges 
were biased and prejudiced against him. He 
alleged that the disciplinary proceeding in- 
volved the Government in heavy expenses on 
account of the palpably incorrect views of 
the High Court. He asserted that the order 
of suspension as per annexure-6 was mala 
fide. He stated that he would produce more 
facts relating to the mala fides of the High 
Court before the Governor. He alleged that 
the. High Court did not gracefully accept the 
Government’s order cancelling his demotion. 
and the High Court resorted to a subterfuge 
to counteract the said decision of the Gov- 
ernment Sy taking a novel step, and that the 
High Court’s action suffered from patent mala 
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fide. He stated that there was a turn of 
event after return of the Chief Justice from 
the Chief Justices’ Conference and that the 
High Court did not accept Government’s deci- 
sion gracefully, and that the. other Judges 
had no independent judgment of their own, 
-and were influenced by the Chief Justice to 
take a view, different from what they had 
already taken, to give a posting order to the 
contemner, and the High Court resorted to 
a subterfuge. He wanted protection of the 
Governor against the High Court which he 
insinuates as an engine of oppression. He 
characterised the High Court’s order of sus- 
pension as mysterious and prayed that the 
Government should, post him directly under 
it. . 


62. 
history of his service. The contemner, after 
being tried in the temporarily promoted post 
of District Judge, was found unsuitable to be 
continued in such post.- It was found that 
the contemner was deficient in judicial and 
administrative abilities required of the post. 
The Court, therefore, instead of taking disci- 
plinary action for bringing about his rever- 
sion, recommended to the Governor, as the 
appointing authority under Art. 233 of the 
Constitution to revert him to the lower post 


which he held before his temporary promo- - 


tion on trial basis. The Governor had revert- 
ed him whereupon the contemner had made 
a representation. That representation was 
allowed on 20th of March, 1972. At that 
point of time the Chief Justice was away at 
Delhi for the Chief Justices’ Conference. 


When the contemner desired to join duties, 


he was called upon to submit a certificate of 
fitness because he was on long medical leave. 
No decision had been taken by the Court to 
post him. In the usual course the certificate 
of fitness had been asked for. Reasons for 
the Government order were contained in a 
letter (Annexure IX), addressed by the Chief 
Minister to the Chief Justice which the Chief 
Justice opened on his return to the Court on 
the 27th of -March, 1972. In the reasonings 
given by. the Chief Minister, initiation of'a 
proceeding had been indicated. -The Full 
Court met and after appraising the situation 
then obtaining decided to start disciplinary 


action against the contemner and to place. 


him under suspension so that in the post 
of District Judge he may no more function. 
In the action of the Court there was no mala 


fide. The Court in deciding to suspend the 


a 


contemner adopted no subterfuge. It was not 
a novel step. The contemner himself had 
in his representation (Annexure-3) even asked 
for being placed under suspension in a’ re- 
gularly .constituted disciplinary action if that 
was so warranted. While the Court acted 
in the manner indicated by the contemner, 
not because it was so indicated, but because 
the Court thought it appropriate, there was 
no novel step and the contemner had not 
been pushed to any situation of hardship. 


- 


We have already given at length a . 


ad 


A IR. 


@3. The allegations contained in these 
paragraphs of the petition of appeal are 
palpanly false to the knowledge of the con- 
temner. As has been indicated in Perspective 
Publications v. State of Maharashtra, AIR 
1971 5C 221, and reiterated in C. K. Daphtary 
v. O. P. Gupta, AIR 1971 SC 1132, evidence 
to ju:tify allegations amounting to contempt 
is not permissible. In the garb of a petition 
of apseal the contemner has scandalised the 
Court by making allegations of a serious and 
scurri-ous nature imputing improper motives 


-to the Judges. 


6}. The petition of appeal was not a 
cenfidential communication to the Governor 
and in its being handled aczording to pro- 
cedure, several persons dealing with it in the 
High Court and in the appropriate Govern- 
ment department, have to know its contents. 
There was sufficient publicity of its contents. 
The writings were meant to scandalise the 
Court and to shake the confidence of the 
litigatmg people at large in the efficiency, im- 
partiality and integrity of the Judges of this 
Court. They thus clearly amount to Criminal 
Contempt in terms of Section 2 (c) (i) of 
the Ast. The contemner’s allegation in para 
10 of Annexure-B that Government had toj - 
incur. heavy expenses in the previous disci- 
plinarr proceeding against him in which the 
High Wourt’s decision was ultimately set aside 
by Gevernment on-account of the palpable 
incorrect views of the Court is a vivid ridi- 


cule of the efficiency of the Judges and this 


- Court. 





. 6& In annexure 12 the contemner, in 
reply to Court’s direction fixing his head- 
quarters, wrote to the Registrar thus: 

. “I have been continuing here. .as previ- 
ously allowed to be my headquarters. . De- 
tailed reply will be furnished after I see the 
Governor, Chief’ Minister, Orissa, in con- 
nectior with my appeal. dated 10-4-1972, 
obviously after it is forwarded by. the Honour- 
able Court, and I press for stay of operation 
‘of the suspension order * * * * A 
Thouga this letter smacks of clear defiance 


of the authority of the Court, we do not 
construe it as constituting contempt. 


66. In annexure 13, the contemner, 
with reference to the charges, replied to the 
Registrar in the following terms: The grossly 
conteicptuous writings have teen underlined 
by us. 

“I stouthy deny each and every -charge 
under reference and would offer my exten- 
sive exdlanation, touching so many facts, laws 
and precedents. But I am now. unable to 
do so on account of the following, among 
other seasons: l l 

(Œ A very large number of papers need 
be supplied to'me, and I would require 


-yarious records for my inspection, all ab- 
. solutely necessary for preparing the explana- 


tion. 
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with a prayer to refer this matter to the Tri- 
bunal under the provisions of the Disciplinary 


Proceedings (Administrative: Tribunal) Rules, . . 


1951.. 

~ Gii) I would also take all other alterna- 
tive steps — administrative and judicial — to 
avoid this proceeding being dealt with by the 
High Court, and for this purpose, have to 
consult some prominent Advocates of Cal- 
cutta and Delhi.” 


' The tenor and contents of this letter 
betrary a wilful defiance to the constitutional 
authority of the Court. We bave indicated 
elsewhere that the Governor was not entitled 
to refer the proceeding to the Administrative 
Tribunal, the Court being the only and the 
sole disciplinary authority. Therefore, no 
alternative step, administrative or judicial, 
could. possibly be taken by the contemner to 
avoid the proceeding being ‘dealt with by the 
High Court. The remarks of the contemner 
were rash and reckless. Annexure 13 asserts 





utter lack of confidence in the High Courts 


sense of integrity, and impartiality, and in that 
context the. contemner issues a threat to the 
High Court, lowering it down in the estima- 
tion of the public. Keeping in view the 
allegations in annexure 8, the contents of 
paragraphs (ii) and Gii) of annexure 13 scan- 
dalising the Court, amount to gross contempt 
of Court. ` 


67. In annexure-14, the contemner, 
wrote to the Registrar in the following words. 
The underlined sentences are grossly con- 
temptuous writings. 


“In my letter dated 14-5-1972, addressed 
to you, and the representation dated 14-5- 
{972 addressed to the Governor, Orissa, copy 
of which has been sent to you, I have men- 
tioned as to my difficulties in submitting my 
explanations to the Honourable Court. So, 
before. the representation to the Governor is 
- disposed of, there is, 


question of my sending the explanation. 


I requested for four months only as a 
stop-gap period. In case the Honourable 
Court positively tell me that they would 
ignore my representation to the Governor, 
on the basis of the said reply, I will have 
to see the Governor and press for stay of 
hearing of this departmental proceedings. I 
may alternatively file a writ for this purpose, 
and would take the matter to the Supreme 
Court, if necessary 


Anyway, it may kindly be ead 
that I would not submit any explanation to 
the Honourable Court at least before all these 
remedies are, exhausted. So, for the present, 


' the proceedings. may be adjourned for four 
months. 

As mentioned earlier, I will soon sind 
a list of documents, I would absolutely re- 
quire for preparing the explanation, so that 


for the present, no - 
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the Honourable Court may keep them ready. 
f will apply only to the enquiry authorities 
in time for supply of these records. Othes 
documents will be mentioned subsequently. 


' Regarding my absence from. the head- 
quarters from 22-5-1972 to 2-7-1972, I may 


be permitted to say that I have to go our iz 


connection with legal advice and filing ap- 
plications and appeals in the Supreme Cours 
in the matters connected with my suspension, 
proceedings and contempt cases. At least in 
one contempt matter, I have to file the ap- 
peal. on the reopening day of the Supreme 
Court. I have written to some Advocates at 
New Delhi, besides at Calcutta and Patna, to 
tell me the convenient dates, when I can see 
them. I am also to prepare the explanation 
to these charges with the help of some pro- 
minent advocates at Berhampur anc outside 
Orissa. 

Since these are my first considerations, I 
cannot afford to wait for the permission o 
the -Honourable Court. It is true that I 


would not be absent from my home for this 
entire period; but when I will go out, depends 
on the replies of my advocates, and the dates, 
when the appeals will be filed in the Supreme 
Court, and taken up there. So, I will manags 
with the enquiry conducted by Honourable 
B. C. Das, J.,. and if absolutely necessary, 
request for adjournment. In fact, all the 
matters, mentioned in para 2 of the letter 
under reference, are my personal considera- 


tion, and as such, they may not be reasons 
for’ refusing permission to me. 
In the circumstances, I hereby inform 


_ the Honourable Court that I may be absent 


during the entire period, mentioned in my 
letter dated 14-4-1972 and the Honourable 
Court may Kindly approve of. the same.” 


68. Thus, in annexures 13 and 14, the 
contemner exhibited a contemptuous defiance 
of the Court’s order, by declaring that he 
would ‘not obey the order, and would leave 
the station without waiting for permission 





‘from the High Court, as his first considera- 


tion was to “go out in connection with legal 
advice and filing applications and appeals in 
the Supreme Court” in matters connected 
with his suspension, and to take all steps to 
avoid the proceeding being dealt with by 
the High Court. These passages depict, in 
unequivocal terms, that the dispensation of 
justice by the Judges of the High Court on 
its administrative side, is most atrocious and 
vindictive and it is on that ground, the con- 
temner would not obey the Court’s order, 
would not submit any explanation, and would 
take all possible measures before the Supreme 
Court, the Governor and the Chief Minister 
not io surrender to the jurisdiction of the 
High Court. His entire attempt has been to 
present a lurid picture of the administration 
of justice by the High Court. 

In Ranga Mohammad’s case (AIR 1967 
SC 903), the Supreme Court pronounced that 
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the power of transfer of District Judges vest- 
ed in the High Court and not in the Gov- 
ernor. Despite such pronouncement the con- 
temner flouted the constitutional authority 
of the High Court in not shifting to Cuttack 
where he was posted as Additional District 
Judge at the time of his suspension. This. 
contemptuous flouting of the order of the 
High Court, with the passages of his writing 
extracted, falls within Section 2 (c) G) of the 
Act, masmuch as it clearly lowers the autho- 
rity of the Court, scandalises the Judges by 


iving a picture that no justice can be ob-- 


tained from their hands. 


The High Court is entrusted with ad- 
ministration of justice, and in that connec- 
tion to exercise control over the subordinate 
judiciary under Art. 235, and power of 
superintendence over all courts and tribunals 
under Art. 227. A contemputous disobedi- 
ence of the order of the High Court must 
necessarily interfere with and obstruct the 
administration of justice, and. is also a con- 
tempt under Section 2 (c) (iii) of the Act. 


69. Annexure-16 dated 14th May, 
1972, is a representation made by the con- 
temner direct to the Governor without rout- 
ing it through the High Court. Therein, he 
made the following statements. We have 
underlined the grossly contemptuous state- 
ments : i 

* $ * # koo, 

(5) The petitioner in this connection, 
makes particular mention of the following 
few. events to show that the High Court have 


already contemplated in this departmental 
proceedings, a very heavy punishment for 
the petitioner : 


(i) The High Court in their letter dated 
. 26-7-1971 had strongly recommended to the 
Government for the demotion of the peti- 
tioner from -the post of the District Judge, 
particularly, on account of two lapses of the 
petitioner, now forming charges 1 and 3. The 
Government originally agreed to such sugges- 
tion of the High Court, but subsequently on 


the petitioner’s representation, dated Septem-’ 


ber 10, 1971 recalled the said order of demo- 
tion, while requiring an inquiry on these. two 
counts. ) 


(ii) The Government in disposing of the 
petitioner's representation dated September 10, 
1971, mentioned above, decided that the peti- 
tioner need not be suspended from service, 
obviously because these allegations, even if 
true, were prima facie, so inconsequential in 
nature, that they would not by any reason- 
able standard call Zor any punishment being 
inflicted on the petitioner, much less, his re- 
moval from service. 


Gii) If on two such allegations, bias and 
prejudice of the High Court was disclosed 
by strongly pleading for demotion of the 
petitioner, the multiple number of such char- 
ges may naturally make the petitioner, ap- 


A.T. R. 


prehersive of the result of the proceedings, 
if conducted by the High Court. 


(i=) In spite of such decision of the Gov- 
ernment not to suspend the petitioner during 
inquir~, the High Court even without. any 
authomity or jurisdiction in this regard, and 
on thc face of the directions of the Govern- 
ment in Political and Services Department 


communicated in the Government’s Memo 
No. 3559 — Gen, dated 15-3-1958, have 


pleced. the petitioner under suspension. 


(v' The. aforesaid Government Memo 
No. 3559-Gen., dated 15-3-1958.inter alia con- 
templaces that suspension should not be 
ordered, unless the charges may ultimately 
result in dismissal or discharge of the delin- 
quent officer. The High Court have also 


taken inusual move in placing the petitioner 
under suspension in a ‘contemplated’ proceed- 


ing wkere charges could be framed after one 
month of the suspension and contain allega- 
tions cn events, occurring subsequent to the 
suspendon; (vide charges 6 and 8). 

” (vid In the above context, the petitioner 
reasonzbly apprehends that the High Court 


on the administrative side, is seriously pre- 
judiced and biased against him, and they act, 
as if tae charges stand established, -requiring 
extrem: punishment and as such, justice may 
not be meted out to the petitioner by the High 


Court, if they conduct this departmental 
ingairy = 

(vi) In the past, as well as in the present 
charge, the High Court have taken objec- 
tion to the language employed with reference 
to the j-etitioner’s colleagues, in the petitioner’s 
replies/-xplanation to the High Court, and 
on that basis, framed specific charges for his 
having used indecorous and intemperate lan- 
guage although the petitioner did‘ nothing 
except bona fide asserting the truth so far 
necessa~y for his defence. In the instant case, 
the exp anation necessarily invclves forthright 
expresspns, which may be construed by the 
High Court to be indecorous and -intempe- 
rate, ami the petitioner on that account, may 
face futher proceedings. In order to avoid 
such urfortunate contingency, the petitioner 


consides it risky to submit his explanation 
to the High Court. : 


(vii) In the background of several pro- 
ceedings—administrative and judicial—having 
been alæady initiated by the High Court and 
the furtner framing of the present eight char- 
ges seer after the Government cancelled the 
petitiona’s demotion, the petitioner feels 
aggrieved and begs to submit that the High 


Court in-.the best interest of justice, should - 
not inqtire into these charges. In this’ con- 
nection, the decision reported m AIR 1964 
eure 159, (Razvi v. DVL Engineer) may be 
cite 
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(ix) Rule 4 of the Disciplinary Proceed- 
ings (Administrative Tribunal) Rules, 1951, 
read with the Rules 5 and 5-A thereof, autho- 
rises the Governor, either suo motu, or at 


the request of the delinquent officer (here the. 


petitioner) to refer to the Tribunal this pro- 
ceeding that involves the petitioner in the 
alleged ‘misconduct in the discharge of of- 
ficial duties by violating the Government Ser- 
vants’ Conduct Rules as well as failure to 
discharge duties properly. Thus, the present 
one is a fit case for invoking the jurisdiction 
of the Governor to exercise powers under 
these provisions of law. 
* * * * * 


Copy to the Registrar, Orissa High Court, 
Cuttack. As the Honourable Court are likely 


to withhold such petitions this is submitted 
direct with copy to the Honourable Court 
for information. The Honourable Court may 
be pleased to send their comments on this 
petition to the Governor.” ° 


In paragraphs 34 and 36 of the notice 


the contemner was charged that the said 
representation, read as a whole with the im- 
pugned passages, constituted contempt of 
Court and had the tendency of undermining 
and lowering the dignity, prestige and autho- 
rity of the High Court and scandalising the 
High Court, and’that the representation was a 
mere garb and camouflage for achieving such 
a purpose by the contemner. 


70. In annexure-16 the contemner has 
suggested that the Court has already prejudg- 
ed the matter and has taken a previous deci- 
sion to impose a heavy punishment. Bias 
and prejudice on the part of the Court were 
also alleged by the contemner. He suggest- 
ed that the Court is not in a position to 
weigh. the evidence and consider the mate- 
rials on record and to impose a_ sentence 
commensurate with his delinquency. The 
action taken by the High Court has been 
branded as ‘unusual’. AH these allegations 
scandalise the Court and have a tendency to 
lower its dignity and prestige and thev clearly 
fali within the definition of Section 2 (c) (i 
of the Act. l 


Copy of this annexure-16 was sent to 
the High Court with a contemptuous remark 
that since the High Court was likely to with- 
hold the representation it was submitted 
direct to the Governor. Not being satisfied 
with that, he issued a further directive to 
the Court to send their comments on his 
representation to the Governor. 


. TL 
clearly ' scandalise the High Court and pur- 
port to lower ifs authority and pres- 
tige. Their contents are intended to 
vilify the High Court as a whole, its Chief 
Justice and Judges, by imputing patent mala 
fides, bias, and want of sense of justice. Im- 
proper motive has been attributed to Judges 
taking part in the administration of justice. 
It is an attack on individual judges and the 


` 


Annexures 8, 13, 14 and 16 thus’ 
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Court as a whole without reference to any 
particular case. The aspersion cast by the 
contemner on the character, ability and im- 
partiality of-the Judges undermines, or at any 
rate, tends to undermine the public confi- 
dence. The criticisms of the High Cour. by 
the contemner are not only not bona fide 
and fair, but are mala fide. 


The impugned passages are meant to 
cause embarrassment in the minds of the 
Judges of the High Court in the discharge of 
their duties and they are calculated to ob- 
struct and interfere with the administration 
of law and justice. 


These passages do not .constitute libel. 
A distinction is to be made between an act 
which scandalises or tends to scandalise a 
Judge in his private or personai capacity, and 
an act which scandalises him in his official 
capacity. An attack on personal or private 
capacity of a Judge constitutes ‘libel’ and not 
contempt. | 


Official capacity cannot be differentiated 
into judicial and administrative capacities. 
They are inter-linked. Any aspersion on the 
administrative capacity of the Judges or the 
Court which undermines, lowers, or tends to 
undermine or lower its authority and dignity 
by imputing motives so as to create a dis- 
trust in the public mind as to the capacity 
of Judges to mete out even-handed justice, is 
scandalising the Court. 


`The image and personality of the High 
Court is an integrated one. The impugned 
passages tend to create an apprehension in 
the minds of the people about the integrity 
and fairness of the Judges, and deter the 
actual and prospective litigants from placing 
reliance on the Court’s administration of jus- 
tice. If the public and the litigants learn that 
the High Court, in its administrative capacity, 
is incapable of giving justice even to a Dis- 
trict Judge who had put in about 24 years of 
judicial service, they are sure to lose their 
confidence in the administration of justice 
made by the High Court, even in respect of 
pending cases or the cases to be instituted 
before it. Such allegations, as have been 
made by the contemner in these annexures, 
constitute clear contempt within the defini- 
tion of Section 2 (c) (i) and (iii) of the Act. 


72. Annexure-15 refers fto various 
provisions of the Appeal Rules whereby, the 
contemner asserted that the Governor 
would exercise full jurisdiction over the High 
Court in regard to disciplinary matters. As 
we do not construe this annexure as con- 
stituting contempt, we do not propose to deal 
with it in detail. 

73. Mr. Mohanty conceded that the 
impugned annexures and passages constitute 
gross contempt. He and the contemner, how- 
ever, very seriously contended that the con- 
temptuous aspersions made on the High Court 
which scandalise and lower its authority and 
dignity, do not constitute contempt as they 
were not made in any judicial proceeding be- 
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fore the Court, or with reference to judicial 
duties, but were’ made only on its adminis- 
trative capacity. Reliance is placed on AIR 
1950 All 549, (Rex v. B. S. Nayyar), AIR 
1954 All 308, (State of U. P. v. Shyama- 
sundar Lal) and AIR 1961 Ker 321, (K. 
Damodaran v. Induchoodan). 


We would deal with these cases, in due 
course, after we examine the correct legal 
position. It is, however, not necessary to 
delve into the ancient history of the law of 
contempt ‘as the position appears to be con- 
cluded by the decisions of the Judicial Com- 
mittee and the Supreme. Court. 

(In re. an 


74, In AIR 1935 All 4i. d 
advocate of Allahabad) the facts were as 
follows : < 

; In the ‘Leader’, a néswpaper of Allaha- 
“bad, an article written by Mr. Kapil Deo 
Malaviya an Advocate, was published. The 
article was headed: “A scandalous situation: 
The Bar Council Election”. The passage re- 
ferred to in the contempt notice was as 
follows : 

“In this connection it is amusing to note 
that when a comparatively undeserving law- 
yer is raised to the Bench, which is a fairly 
frequent occurrence in our judicial history, 
it is generally claimed etc. ......... 3 


One of the defence pleas of Mr. Malaviya was: 
inasmuch as the passage in respect of which 
notices were issued. was not a reflection upon 
the conduct of a particular Judge or a 
Bench, in connection with the trial of a parti- 
cular case, it does not amount to contempt 
of Court. Before their Lordships. the case 
in 1893 AC 138 (In the matter of a Special 
Reference from the Bahama Islands) was 
cited. Their Lordships held that in that case 
there was no attack on the Chief Justice in 
his official capacity. It was an attack on 
his personal capacity for which action for 
libel lies. 


Sri Tej Bahudar Sapru who argued that 
case advanced a contention that there is no 
record of any case in which, proceedings for 
contempt were instituted in respect of a gene- 
ral reflection on the character’ and capacity 
of a Court. The answer by the- Bench’ was 
given as follows: 

“We are unable to say definitely whether 
the claim that there is no record of such 
cases is strictly accurate, but assuming that 
It 1s, we are of the opinion that it does not 
many way advance the case of the opposite 
parties. Cases of general attack upon the 
character and capacity of the Court, in the 
very nature of things, must be few and far 
_ between. Most offences of contempt of Court 


have been, as is to be expected, committed > 


by parties who have considered themselves to 
have been aggrieved by the conduct and deci- 
sion of a particular Court or a Bench in a 
particular case. Because, a particular type 
of contempt of Court is unusual, or unprece- 
dented, it does not follow that the Court has 
mo power to punish such contempt if it is 


commz:tted. It is true that the power to 
punish for contempt of Court is a drastic 
power exercisable summarily, and should not 
therefore be resorted to lightly, but to argue 
that, because a particular acz has not been 
punished in the past as contempt where there 
is-no proof that the act has. sver been com- 
mitted or, at any rate, formed the subject 
of prcceedings, it may not be punishable as 
contempt when the act has been committed 
and brought to the notice o= thé Court, is 
clearly to confuse: the principle with the ap- 
plication .of ‘the principle. Once it is con- 
ceded that to scandalise. the Court is a con- 
tempt, then. any publication waich scandalises 
the Ccurt or lowers its prestige is clearly a 
contempt, even though there is no record that 
similar publications have been held by the 
Courts in the past to constitute contempt. 
As we have already observed, general asper- 
sions pon the character and capacity of the 
Court must- be comparatively rare and the 
absence of report. of such cases, in our view, 
affords no support for the contention of the 
learned counsel.” ` 


Their Lordships then referred to Rex v. 

Gray, 71900} 2 QB .36 and after examining 
several relevant decisions they concluded 
thus : 
. “We are, therefore, clearly of opinion 
that neither on general principle nor in a 
recorded decision is there any support for 
the contention of the learned counsel for the 
opposite parties that the Court is not em- 
powered to punish for contempt where the 
allezed zontempt consists of a general defama- 
tion or aspersion of the Court and not of a 
particular Judge in regard to his conduct of 
a particular case. Learned counsel has been 
unable o cite one single relevant authority in 
support of his argument, nor has he been 
able to suggest any cogent reason for dif- 
ferentiating between cases of defamation of 
a particular Judge or a particular Bench, and 
the defemation of the Court generally. The 
distinction which he has attempted to draw 
is, in cur judgment,’ clearly illogical ‘and 
unsound” | 

75. In AIR 1936 PC 141, (Andre Paul 
Terence Ambard v. The Attorney-General of 
Trinidad and Tobago) Lord Atkin delivering 
the judgment of the Judicial Committee made 
the follcewing observations at page 143: 

“Every one will recognise the impor- 
tance of maintaining the authority of the 
Courts in: restraining and punishing interfer- 
ences wath the administration of justice whe- 
ther they be interferences in particular civil 
or criminal cases or take the form of. at- 
tempts to depreciate the authority of the 
Courts themselves.” 


The underlined sentence brings into bold 
relief th> legal position. that commission of 
contempt need not be confined to particular 
civil or criminal cases. If an attempt is 
made tc depreciate the authority of the 
Courts taemselves, in any form, that would 
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be enough to constitute contempt. Criticism 
of the High Court’s administrative capacity, 
if it purports to depreciate the authority of 
the Court, or imputes improper motives to 
those taking part in such administration, 
would constitute gross contempt. as- it affects 
the image of the High Court, and engenders 
loss of confidence of the public in the ad- 
ministration of justice. 4 a 
At page 145, their Lordships further ob- 
served : č 
i “The path of criticism is a public way: 
the wrong-headed are permitted to err therein; 
provided that the members of the public 
abstain from imputing improper motives to 
those taking part in the administration of 
justice, and are genuinely exercising a right of 
criticism, and not acting in malice or attempt 
to impair the administration of justice, they 
are immune. Justice is not a cloistered virtue; 
she must be allowed to suffer the scrutiny and 
respectful even though outspoken comments 
of ordinary men.” 


A caution was thus administered thata 
fair and bona fide criticism of the adminis- 
trative and judicial acts of Judges is permis- 
sible, and it is by that process that the foun- 
tain of justice would not be poisoned. But 
if the criticism is the outcome of -malice, and 
is intended to impute improper motives to 
those taking part in the administration of 
justice, a gross contempt is committed thereby. 

76. The pronouncement .of the Judi- 
cial Committee in AIR 1943 PC 202, (Dedi 
Prasad Sharma v. Emperor) is to the same 
effect. At page 204, their Lordships made 
the following observations : 

“When the comment in question in the 


present case is examined, it is found that there- 


is no criticism of any judicial act of the Chief 
Justice, or any imputation on him ‘for any- 
thing done or omitted to be done by him 
in the administration of justice. It can hard- 
ly be said that there is any criticism of him 
in his administrative capacity, for, as far as 
their Lordships have been informed, the ad- 
ministrative control of the Subordinate Courts 
of the Province, whatever it is, is exercised 
not by the Chief Justice, but by the Court 
over which he presides.” 


This decision is a clear authority for the 
proposition that if any criticism is made of 
the High Court and its Judges in their ad- 
ministrative capacity which is likely to lower 
or undermine the authority, dignity and pres- 
tige of the High Court, the same would be 
contempt, 

In a newspaper report, the Chief Justice 
of Allahabad High Court was untruly alleged 
to have committed an ill-advised act in writ- 
ing to his Subordinate Judges asking them 
` to collect subscription for the war-fund. In 


that particular case, their Lordships did not. 


construe the criticism of the Chief Justice 
as one in respect of his administrative capa- 
city as they were intimated at the Bar that 
the Chief Justice alone was not in charge 


1973 Orissa/18 XII G—38 


Registrar, Orissa H. C. v. B. Misra (FB) (G. K. Misra C. J.) [Prs. 75-771 Ori.. 273 


of the administrative control of the High 
Court, but it was the High Court as a whole, 
over which the Chief Justice presided, that 
was in charge of the administrative control. 
If an aspersion, on the High Court or any 
Judge in administrative capacity, which lowers . 
or undermines or tends to lower or under- 
mine its authority, does not constitute con- 
tempt, their Lordships would not have lacked 
words to simply say that -alluding improper 
motives in administrative capacity would not 
constitute contempt, and would not have used 
words that'there was no aspersion on the ad- 
ministrative capacity of the High Court or 
the Chief Justice. This decision, therefore, 
recognizes in unequivocal terms that contempt 
of the High Court can be committed by 
aspersions made on its administrative capa- 
city, provided improper motives are alluded 
so as to shake the confidence of the public 
in its administration of justice. 


AIR 1943 PC 202 has been accepted as 
laying down good law in a number of 
Supreme Court decisions: (see AIR 1970 SC 
1821; In Re. P. C. Sen (paragraph 8) and AIR 
1972 SC 989, Govind Ram v. State of Maha- 
rashtra (para 11)). 


77. The same view has been taken in 
AIR 1954 SC 10, (Barmha Prakaksh Sharma 
v. State of Uttar Pradesh). In that case the 
contemners were members of the Executive 
Committee of the District Bar Association at 
‘Muzaffarnagar within the State of Uttar 
Pradesh. They passed a resolution relating 
to the conduct of two judicial officers. One 
was a ‘judicial magistrate, and the other was 
a revenue officer. The resolution was to the 
following effect: 

“wie the two officers are thoroughly 
incompetent in law, they de not inspire con- 
fidence in their judicial work, are given to 
stating wrong facts when passing orders and 
are overbearing and discourteous to the liti- 
gant public and the lawyers alike.” 


But the meeting of the Executive .Com- 
mittee was held in camera and no non-mem- 
ber was allowed to be present in it. Their 


_Lordships held that, if at all, it was a techni- 


cal contempt as the resolution did not receive 
wide publicity, and they allowed the pro- 
‘ceedings to be dropped. But their observa- 
tions in paragraph 9, are very useful. They 
said : | l 

“This scandalising might manifest itself 
in various ways, but in substance it is an 
attack on individual Judges or the Court as 
a.whole with or without reference to parti- 
cular cases casting unwarranted and defama- 
tory aspersions upon the character or ability 
of the Judges. Such conduct is punished as 
contempt for this reason that it tends to create 
distrust in the popular mind and impair con- 
fidencé oF people in the Courts which are of 
prime importance to the litigants in the pro- 
tection of their rights and liberties.” 
a paragraph 12, the observations continued 
thus : 


- 
fate 
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“If, however, the publication of the dis- 
paraging statement is calculated to interfere 
with the due course of justice or proper ad- 
ministration of law by such Court, it can 
be punished summarily as contempt. One is 
_ a wrong done to the Judge personally while 
the other is a wrong done to the public. It 
will be an injury to the public if it. tends to 
create an apprehension in the minds of the 
people regarding the integrity, ability or fair- 
ness of the Judge or to deter actual and pro- 
spective litigants from placing complete re- 
liance upon the Court’s administration of jus- 


tice, or if it is likely to cause.embarrassment ° 


in the. mind of the Judge himself in the dis- 
charge of his judicial duties.” 


78. In AIR 1958 Pat 276, (The State 
of Bihar v. Rangalal Sharma), the contemner 
handed over a closed letter to the District 
Judge, Manbhum District, making certain 
allegations against the Subordinate Judge, 
Jamshedpur. He complained of black- 
marketing and bribery against the Subordinate 
Judge. He named. certain persons and in- 
cluded in’ that list the Subordinate Judge of 
Jamshedpur, and alleged that they were taking 
undue advantage from the Tata Iron and 
Steel Co. Ltd., by seeking employment for 
their relatives: and that: they were associated 
with the Company in an illegal manner. He 
also stated that there was a rumour that the 
Subordinate Judge had taken bribe of two 
or three lakhs. 


® Their Lordshivs held that the aforesaid 
charge amounted <o scandalising a Court or 
a Judge, and constituted contempt. Though 
unqualified apology was tendered in that case, 
the contemner was sentenced to two months’ 
simple imprisonment and to pay a fine of 
Rs. 250/-. 


The allegations were against the Sub- 
, ordinate Judge’s entire. personality and as to 
how he was taking undue advantage from 
the Tata Iron and Steel Co. Ltd. 


79, In AIR 1959 Pat 373, (State v. 
Nagamoni), one of the Judges of the Patna 
High Court visited the Criminal Courts in 


the District of Saran of which the contemner ` 


was the District Magistrate. The Judge pre- 
sented an inspection note to the High Court 
containing certain comments on the working 
of the Criminal Courts as also pointing out 
certain defects therein. A copy of the report 
was sent to the District Magistrate for neces- 
sary action. The District Magistrate sent a 
reply to the Registrar of the Patna High 
Court wherein he made caustic comments on 
the remarks of the Judge in the inspection 
note. Some of the words and expressions used 
were: “I am surprised to find ete. ......... i 
“as distorted version based probably on state- 
ments made by some interested parties...... a 
“has jumped to certain conclusions” 
“absurd” and .“this may kindly be brought 
to his notice.” The aspersion cast by the 
District Magistrate were on the inspection 
note which had peen prepared by the Judge 


‘Their Lordships 


in exercise of his administrative capacity and 
not in discharge of his judicial functions. 

Their Lordships held that the comments 
of the District Magistrate amounted to ob- 
structien of the course of justice and cast 
reflection upon the dignity of the Court and 
constitiated contempt. 


' 84 In AIR 1964 Cal 572, (State v. 
Debab-at Bandopadhya), the District Magis- 
trate cf Nadia forcibly turned out a Subor- 
dinate Judge from the Circuit House, and 
thereby compelled him to leave his station 
of administration of justice and made it im- 
possibl2 for the Subordinate Judge to hold 
Court for four days. . 

A defence was taken that disruption of 
Court’s work was not the direct, but-an inci- 
dental and remote result of tae Judge being 
forced to Jeave the Circuit House. The alleg- 
ed act was held to be contempt. 

‘Thei- Lordships observed that every insult 
offered to a Judge in the exercise of his duties 
is a ccntempt. 


81 In AIR 1967 Andh Pra 299, 
(Advocate-General, A. P. v. V. Ramana Rao). 
the following passage. extracted in para. 32, 


in a ‘publication was held to constitute con- 


tempt : 

“The way in which the administration of 
the Amdhra Pradesh High Court was con- 
ducted during the last few years when Jus- 
tice. Mr. P. Chandra Reddi was the Chief 
Justice provides ample evidence to substan- 
tiate Sci Bramananda Reddi’s claim. not only 
in the appointment of law officers of the 
State and the promotion or transfer of Judges 
but al:o in the matter of constituting the 
Benches to dispose of matters in which the 
members of the executive are involved.”  . 
construed this passage as 
contemot. giving the following reasons: 

_“Yhe true meaning and import of this 
passage can only be that partiality and 
favourcism were shown by this High Court 
in adjtdging cases in which members of the 
executive were involved. This appears to us 
to be = serious reflection on the integrity and 
impartiality of the High Court. This passage 
casts a serious aspersion not only on the Chief 
Justice but also on other Jucges who were 
members of the Benches said to have been 
constittted to dispose of matters in which 
the menbers of the executive were involved. 


Therefore, to suggest that Benches 
favourable or suitable to the Executive 


Departments or to the members of the execu- 
tive were constituted to dispose of such causes 


is a drect attack on the administration of 


justice by this High Court. An attack like 
this is hound to lower the prestige and dignity 
of this Court and bring it into contempt and 
disrepuze. What is more, it is calculated to 
impair the confidence of the litigating public 
in this Court. A perusal of the entire pas- 
sage headed “Reddy Justice” published in the 
issue of Andhra Herald dated 29-11-1964 
only secves to confirm this conclusion. The 
passage can have no other meaning or impli- 
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‘cation. There is hardly anything veiled in 
this passage. It is an express: act of scandalis- 
ing this Court.” 

Similarly there was another passage to the 
following effect in the impugned publication : 
| “To provide one more glaring instance of 
the co-operation of the judiciary and the Exe- 
cutive in Andhra Pradesh, the recent Te- 
cruitment of District Judges is enough to con- 
vince even the best of optimists how High 
Court of Andhra Pradesh allowed itself to 
become the hand-maid of the Chief Minister.” 
This passage was also held to constitute con- 
tempt. Preparation of lists for different 
Benches is not a part of the judicial func- 
tion of the Chief Justice. It relates to his 
administrative function. Similarly, selection 
of District Judges by the High Court for 
being appointed by the Governor under Arti- 


cle 233 of the Constitution relates to the ad- - 


ministrative function of the High Court in 
relation to the subordinate judiciary and not 
to its judicial function. This decision is, there- 
fore, a clear authority in support of the pro- 
position that contempt can be committed by 
casting aspersion on the administrative func- 
tions, or duties done by the High Court in 
its administrative capacity.. 

In paragraph 46, their Lordships made 
the following observation: . 

“A contempt by scandalising a Court or 
a Judge can be committed without making 
reference to a particular case or a particular 
decision. A wholesale and unbridled denigra- 
tion of a Court or a Judge is perhaps more 
damaging and more likely to undermine 
public confidence in Court and the Judge.” 


The contemner in that case was sentenc- 
“ed to undergo simple imprisonment for a 
period of three months and to pay a fine of 
Rupees one thousand. - 

82. 
Chandra Biswal v. Surendra Mohanty), the 
allegation of contempt was made in a repre- 
sentation petition addressed to the Chief Jus- 
tice criticising some of his acts and speeches, 
on the occasion of the Flag Hoisting Cere- 
mony of the High Court on 26th January, 
1968. The contemner in the representation 
made several allegations. It was said by him 
that under rules of the High Court, a Divi- 
sion Bench of which the Chief Justice was 
a member, should have heard O. J. C. 418/67; 
. but he transferred the same to be heard by 
another Bench of which he was not a member. 
The propriety of invitation to Dr. H. K. 
Mahtab to attend the function and the lunch 
was questioned. The special reference to Dr. 
H. K. Mahtab in the printed speech delivered 
by the Chief Justice was commented upon. 
It is to be noted that Dr. H. K. Mahtab was 
a party to O. J. C. No. 418/67 when’ the 
speech in the Flag Hoisting Ceremony was 
delivered by the Chief Justice eulogising Dr. 
Mahtab’s contribution to the creaticn and 
establishment of the High Court. The afore- 
said allegations were held to constitute con- 
tempt, i ' f 


In AIR 1969 Orissa 117, (Sarat - 


In appeal, the unqualified apology ten- 
dered by the contemners was accepted and 
the proceeding was dropped. The case is re- 
ported in AIR 1972 SC 180, (Dinabandhu 
Sahu v. State of Orissa). 


Their Lordships did not say that the of- 
fending passages in the representation did not 
constitute contempt. They observed: 

“We think that the contempt, if any, has 
been certainly purged in the manner in which 
the apology was given.” i 
The contempt in this case did not relate to 
the discharge of judicial duties of the Chief 
Justice: or the High Court. Jt was an asper- 
sion cast on the Chief Justice and on the 
High Court in inviting and eulogising Dr. 
H. K. Mahtab in the speech given by the 
Chief Justice at the Flag Hoisting Ceremony 
in performance of an administrative function. 


. 83. In AIR 1970 SC 2015, (Œ. M. S. 
Namboodripad v. T. N. Nambiar), the then 
Chief Minister of Kerala, Mr. Namboodripad 
made a speech at a press conference, which 
was published in the Indian Express, wherein 
he was reported to have said: 


“The Judges are guided and dominated 
by Class interests, class hatred, and class pre- 


-judices and where evidence is balanced be- 


tween a well-dressed pot-bellied richman and 
a poor ill-dressed and illiterate person, the 
Judge instinctively favours the former.” 
The Chief Minister said: 


“Election of Judges would be a better 
arrangement, but unless the basic State set 
up is changed, it could not solve the 
problem.” 

In paragraph 6, their Lordships observed : 


“The last form (Scandalising the Court) 
occurs, generally speaking, when the conduct 
of a person tends to bring the authority and 
administration of the law into disrespect or 
disregard. In this conduct are included all 
acts which bring the Court into disrepute or 
disrespect or which offend its dignity, affront 
its majesty or challenge its authority. Such 
contempt may be committed in respect of a 
single Judge or a single Court, but may, in 
certain circumstances, be committed in respect 
of the whole of the judiciary or judicial 
system.” ` 
2 paragraph 31 the position was summed up 
thus : . 


“To charee ‘he Judiciary as an nstru- 

ment of oppression, the Judges as guided and 
dominated by class hatred, class interests and 
class prejudices instinctively favouring the 
rich against the poor, is to draw a very 
distorted and poor picture of the judiciary. 
It is clear that it is an attack upon Judges 
which is calculated to raise in the minds of 
the people a general dissatisfaction with and 
distrust cf all judicial decisions. It weakens 
the authority of law and law Courts.” 
The passage which was held to be contempt 
was the aspersion cast upon the judiciary as 
a whele in the discharge of its duties of office, 
both judicial and administrative. 


a . 
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84. In AIR 1970 SC 1318, Rustom 
Cawasjee Cooper v. Union of India the 
judgment of Supreme Court in the Bank 
Natonalisation case was put to severe criti- 
cism. It was said that such decisions do not 
enhance the prestige of the judiciary, and that 
such acts on the part of the highest Court 
will. only encourage Nexalites. who have: re- 
jected. constitutional means to bring about 
socialism and that the judgment would be 
treated with more and more contempt by 
ordinary people. 

In paragraph 6, their Lordships’ view was 
expressed thus :—~ ; 


“There is no doubt that the Court [ike 
any other institution does not enjoy immunity 
from fair criticism. This Court does not 
claim to be always right although it does not 
spare any effort to: be right: according to the 
best of the ability, knowledge and judgment 
of the Jndges. They do not think themselves 
in possession of all truth or hold that wherever 
others differ from them, it is so far error. 
No one is more conscious of his limitations 
and fallibility than a Judge. But because of 
his training and the assistance he gets from 
the learned counsel he is apt to avoid mis- 
takes more than others. 
macy of a Legislature under a written Con- 
stitution is only within what is in its power, 
but what is within its power and ‘what 
is not, when any specific act is challeng- 
ed, it is for the Courts to say. H that were 
realised, much of the mis-understanding would 
be avoided, and the organs of Government 
would function truly in their own spheres. 
We are constrained to say also that while. 
fair and temperate criticism of this Court or 
any other Court even if:strong, may not be 
actionable, attributing improper motives, or 
tending to bring Judges or Courts into hatred 
and contempt or obstructing directly or in- 
directly with the functioning of Courts is 
serious contempt of which notice must and 
will be taken. Respect is expected not only 
from those to whom the judgment of the 
Court is acceptable, but also from those to 
whom it is repugnant. Those who err in their 
criticism by indulging in vilification of the 
institution of Courts, administratioh of justice 
the instruments through which the administra- 
tion acts, should teke heed, for they will act 
in their own peril. We think this be enough 
caution to persons embarking on the path of 
criticism.” 

Though the case arose out of caustic 
criticism imputing motives to the Judges of 
the Supreme Court in the Bank Nationalisa- 
tion case, the underlined sentence makes it 
patently clear that any aspersion on institu- 
tion of Courts imputing motive constitutes 
contempt. The institution of Courts and ad- 
ministration of justice cannot be confined to 
mere discharge of judicial functions. They 
extend to discharge of adniinistrative func- 
tions which constitute an integral part of the 


ws 


Further, the supre- - 


admini tration of justice and the duties of 
Courts.. aA 

85. In AIR 1971-SC 221, Justice 
Tarkunrdłe of Bombay High Court was seye- _ 
rely criticised. Grover, J., summed up the 
various elements to be kept in view in para- 
graph 7, which we have already adverted to 
at different places. Reference was also made 
to AIR 1954 SC 10. An emphasis was laid 
on the fact that anything that was likely to 
cause 2=mbarrassment ‘in the mind of the 
Judge aimself in the discharge of his judi- 
cial duïes constitutes contempt. Their Lord- 
ships upheld the conviction by the Bombay 
High Court which imposed:a punishment of 
simple. imprisonment for one month and 
a fine cf Rupees one thousand. They said that 
in the impugned article there is a clear im- 
putatio. of impropriety, lack of integrity 
and otlique motive to Justice Tarkunde in 
the ma-ter of deciding the Thackersey Blitz 
suit whch undoubtedly constituted contempt. 


86. In AIR 1971 SC 1132, the con- 
temner made malicious allegations by attack- 
ing ther Lordships Shah and Hegde, JJ., 
who dezided a case against him. The asper- 
sions were held to constitute flagrant con- 
tempt. Their Lordships held that evidence to 
justify allegations amounting to contempt of 
Court cannot be allowed, and the contemner 
was sertenced to simple imprisonment for 
two months. i i i 

87. In (1971) 1: SCWR 581, - (Amrik 
Singh v. State), the contemner made cer- 
tain allegations in a transfer petition’ against 
most o? the Judges of the Supreme Court 
includimz Mr. Justice A. N. Ray and Mr. 
Justice P, Jaganmohan Reddy who were 
members of the Bench. Their Lordships 
held that the allegations made against the 
Judges of the Supreme Court were scanda- 
lous and that the contemner was given to in- 
timidate the Judges, the Magistracy and 
officers of the Court and that he made de- 
sperate allegations against tke police and 
the Government pleader by alleging against 
them cnicanery and resorting to subterfuge. 
He was sentericed to simple imprisonment for 
six morths. 


88.- In ILR (1971) Cut 986 (Bhimsen 
Dixit v B. K. Misra), Sri B. K. Misra (the 
contemrer) had been ‘convicted for contempt. 
That decision was affirmed in the Supreme 
Court in AIR 1972 SC 2466 (Sri B. K. Misra 
v. Bhimsen Dixit). The charge against the 
contemmer in that case was that he delibera- 
tey dd not follow the decision of this 
Court mn ILR (1970) Cut 54 = (AIR 1970 
Orissa 141) (Bhramarbar Santa v. State of 
Orissa), though it was directly. applicable in 
the facts and circumstances of a case 
which ne disposed of as Endowment Com- 
missioner. 

In para 11 of the Supreme Court deci- 
sion tkeir Lordships analysed the meaning 
of ‘cortempt of Court’. They said: < 

“Contempt of Court. is disobedience to 
the Ceurt by acting in opposition to the 
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authority, justice and dignity thereof. It 
signifies a wilful disregard or disobedience 
of the Court’s order. It also signifies such 
conduct as tends to bring the authority ot 
’ the Court and the administration of law in- 
to disrepute.” : 
In paragraphs 15-16, their Lordships further 
observed : 

“The conduct of the appellant in not 
following the previous decision of the High 
Court is calculated to create confusion in 
the administration of law. It will under- 
mine respect for law laid down by the 
High Court and impair the constitutional 
authority of the High Court. His conduct is, 
therefore, comprehended by the principles 
underlying the law. of contempt. The ana- 
logy of the inferior court’s disobedience to 
the specific order of a superior Court also 
suggests that his conduct falls within the 
purview of the law of contempt. Just as the 
disobedience to the specific’ order of the 
Court undermines the authority and dignity 
of the Court in a particular case. Similarly 
any deliberate and mala fide conduct of not 
following the law laid down in the previous 
decision undermines the constitutional autho- 
rity and respect of the High Court. Indeed, 
while the former conduct has repercussions 
on an individual case and on a limited num- 
ber of persons, the latter conduct has a 
much wider and more disastrous impact. It 
is calculated not only to undermine the con- 
stitutional authority and respect: of the High 
Court generally, but it is also likely to sub- 
vert the rule of Jaw and engender harassing 
uncertainty and confusion in the administra- 
tion of law.” 


This case is also a direct authority for 
the proposition that any act which amounts 
to flouting .the constitutional authority of 
the High Court affecting administration of 
justice is contempt. The flouting of an order 
undermining or impairing the. authority need 
not be in respect of the discharge of judi- 
cial duties’ of the . High Court. It would 
cover all cases where undermining the con- 
stitutional authority on the administrative 
side would engender uncertainty in the ad- 
ministration of justice and cast reflection on 
the personality of the High Court impair- 
ing the confidence of the public in its ad- 
ministration of law and justice. The juristic 
theory that subordinate Courts would follow 
the decisions of the High Court is an admini- 
strative policy forming an integral part of ad- 
netanon of justice and law by the High 

‘court. 


89. On the aforesaid authorities, we 


have absolutely no doubt that any act or- 


speech or writing casting aspersion on the 
acts of the High Court, performed in ex- 
ercise of its administrative functions, con- 
stitutes contempt. The High Court has an 
indivisible personality, and no rational dis- 
tinction can be made 
functions or administrative duties. The only. 
thing to be seen is whether the aspersions im- 


between its judicial- 
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puted any motive to the High Court in the 
discharge of its administrative . functions 


‘which impair the confidence of the public 


in its administration of justice and law. 


. An illustration would make the posi- 
tion clear. 

Suppose a publication or statement is 
made that the High Court transfers its judi- 
cial officers to convenient stations only 
if the officers give some perquisites or pre~ - 
sents to the Judges of the High Court. If 
this news gets wing. and the public come 
to know of it, the prestige and dignity of 
the High Court are bound to be lowered 
and undermined. The confidence of the 
public in the administration of justice and 


‘law by the High Court would be impaired 


and shaken. Once the public confidence is 
shaken, can it. be said that they would still 
continue to believe that the High Court is 
honest while deciding cases judicially? The 
answer would be in unequivocal negative. 
The personality of the High Court is indivisi- 
ble and if it can accept bribe in transferring 
its judicial officers to convenient places, it 
could still be more dishonest in deciding cases 
Where opportunity of accepting bribe is still 
greater. Thus, any aspersion on the adminis- 
trative functions of the High Court has direct 
repercussions on its judicial functions. 


Take another illustration: A person says 
that the High Court effects transfer of judi- 


cial officers under political pressure. Would 


not such a statement create an impression 
in the public mind and make it believe that 
the High Court can be politically pressurised 
to decide cases judicially? Thus, any reflec- 
tion on the administrative activity of the 
High Court would adversely affect its prestige 
and dignity on its judicial functions, as both 
are interlinked and integrated. 


38. We now propose to examine the 
cases cited on behalf of the contemner. 


The facts in AIR 1950 All 549 were 
as follows: 


The contemner Sri B. S. Nayyar prepar- 
ed a memorandum on behalf of the tenants 
for the consideration of the Honourable 
Premier. He sent copies of the memorandum 
to the President of all India Congress Com- 
mittee and to the Hon’ble Premier. On 24th 
December, 1948, the District Magistrate wrote 
to the Deputy Registrar of the High Court 
at Lucknow drawing attention to certain re- 
marks contained in one of the documents. 
Sri Nayyar made the following allegations 
under the heading “Support by the district 
high command.” ‘He gave instances of self- 
gain by Pandit Sobha Ram, ex-Secretary, 
Congress Mondal Committee. The instances 
were (i) reward of such activities of Pandit 
Sobha Ram even his acquittal in a theft case 
of a buffalo; (ii) tampering of records as in 
Mohendra Singh’s case and other instances; 
(iii) engaging of one lawyer in most of such 
cases of sub-tenants who was the nephew of 
Hon’ble .. Minister of Land Revenue. The 
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contemner filed a written reply that the alleg- 
ed contempts were in respect of the executive 
and the members of the Congress party but 
no attack of any kind was made upon the 
judiciary. In paragraph 10 of the judgment, 
‘their Lordships observed that Courts are: not 
concerned with contempt of any authority 
except Courts of law in the exercise of their 
judicial functions. In that connection they 
made the following observations : 


“In India very often the same officers 
exercise executive as well as judicial func- 
tions. Sometimes it becomes: difficult to draw 
a distinction between their capacities but 
nevertheless a distinction must be drawn and 
it is only if the criticism is of judicial acts 
that action by way of proceedings in contempt 
may be taken.” 


In that particular case aspersions were 
cast on the executive Magistrate and the 
District Congress Committee. In the case of 
executive Magistrates the position is some- 
what different. A Deputy Collector may be 
vested with criminal powers. Before separa- 
tion of the judiciary from the executive, all 
Magistrates were under the administrative 
control of the Government. They were not 
only hearing criminal cases but also discharg- 
ing very many other executive functions. For 
Instance, most of their time was spent on 
drought and flood relief, collection of rent 
and so on. When a particular functionary 
combines judicial and executive functions in 
the aforesaid manner, any comment made on 
the competency and honesty of such officer 
relating to his executive duties would not 
amount to contempt of Court. If a Deputy 
Collector entrusted with flood relief duties, 
and distribution of food materials is dis- 
honest, it is open to the members of the 
public to make criticism of his conduct by 
bringing the same to the notice of the higher 
authorities. This would not amount to con- 
tempt of Court though the Deputy Collector 
also discharges the duty of a Magistrate. 
That way, the Allahabad decision can be 
Supported and distinguished. 


This principle has, however, no applica- 
tion to discharge of administrative functions 
of officers meant exclusively for doing judi- 
cial work. If the decision purports to go 
further that contempt cannot be committed 
in relation to discharge of administrative 
functions of judicial officers appointed to do 
judicial work exclusively, then we are unable 
to accept this decision as laying down as 
_ good law. Take for instance, the case of 
Munsifs, Subordinate Judges, Dist. Judges and 
the High Courts. None of them is an execu- 
tive functionary though each of them has to 
. discharge certain administrative functions per- 
taining to administration of law and justice. 
. In these cases contempt can be committed if 
reflection is made on the administrative capa- 
city so as to impair the public confidence or 
bring down the image of the Court in the 
public estimation. We may, however, observe 
with respect that the interpretation their Lord- 


A.L R. 


ships put on AIR 1943 PC 292, (Debi Prasad 
v. Enperor) is not correct. 

Sl. The next case on which reliance 
is placed is AIR 1954 Ali 30€, (State of Uttar 
Pradah v. Shyam Sundar Lzl Jain). In that 
decision their Lordships placed reliance on 
AIR 1950 All 549. A criminal case had been 
decided against the contemner. Without tak- 
ing any further action, by way of revision, the 
contemner wrote a letter to the Prime Minis- 
ter cf India making serious allegations of 
corrustion and partiality against the Magis- 
trate. The representation was forwarded by 
the Pcime Minister to the Chief Secretary. In 
that case their Lordships helc that -the allega- 
tions did not amount to contempt. The 
learned Judges relied on three important facts; 
(i) or the materials placed before them they 
were not in a position to say that the re- 
presectation was mala fide; (i) the letter was 
sent t the Prime Minister who the opposite 
party thought was the appropriate authority 
thougn in fact he was not, and there was no 
publication to the public; and (iii) the letter 
was sent by registered post in a confidential 
form. The view taken by the Allahabad High 
Court in that case does not appear to have 
been accepted in AIR 1956 Andh Pra 84. 
(Govt Pleader, Andhra v. A. R. Vajiravelu 
Chetty), Their Lordships said: “It is not 
necesary to express our vizw whether we 
would have come to the same conclusion on 
the fects.’ We agree with the observations 
of their Lordships in the Andhra case, and 
do nct accept the Allahabad case as laying 
down the correct law. At any rate, it is dis- 
tingui:hable by special features on facts. . 


97. The last case cited in AIR 1961 
Ker 321, (Kaviath Damodaran v. Indu- 
choodan). The offending passage runs thus: 

“t is learnt that Sri Chako, the District 
Magisrate of Tellicherry, has been transfer- 
red tc Kozhikode as the Prinzipal Sub-Judge. 
It is zurther learnt that the black hands of 
certair leaders of the Deliverance movement 
were Dehind the transfer. Sri Chako had 
issued a warrant to search the house of a pro- 
minem Congress leader of Cannanore and 
it is sated that the said leader had bestowed 
a blessing on Sri Chacko that he would not | 
be abe to issue similar orders any longer. It 
is this blessing that has come out in the shape 
of a transfer.” 

Tre essence of the criticism is that be- 
cause the District Magistrate issued a search 
warrant against a prominent Congress leader 
he was transferred. In this connection their 
Lordships referred to AIR 1943 PC 202 in 
paragraph 6 of their judgment. They held 
that taough the transfers were made on the 
recommendation of the High Court the publi- 
cation did not amount to contempt of the 
High Court. The decision’ may be supported 
on the ground that the ultimate authority 
to effect transfer was the Government and 


‘not tke -High Court and .conseqnently, the 


aspers on was on the Government and not 
on th High Court. In that way, on the 
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facts of that case there was no criticism of 
the High Cont on its administrative side, 
but if the decision purports to say that the 
criticism” of the Nigh Court on its adminis- 
trative side imputing improper motives or 
scandalising it. would not amount to contempt, 
then we are unable to accept it as laying 
down good law. 


. 93. .We conclude this part of the case 
by saying that the impugned passages in an- 
nexures 8, 13, 14 and 16 making aspersions 
on the High Court in its administrative capa- 
city by scandalising it and lowering its autho- 
rity by imputing motives, amount to gross 
contempt of Court. 

94. We would now examine: the legal 
position with reference to the Contempt of 
Courts Act, 1971, which came into force on 
the 24th of December, 1971. The impugned 
annexures are of the ear 1972, and come 
within the mischief of this Act. Prior to 
this Act ‘contempt of Court’ had not been 
statutorily defined. Section 2 now furnishes 
the definition. It runs thus: -> 


“2. Definitions: In this act, unless the 
context otherwise requires : - 

(a) ‘contempt of Court’ means civil con- 
tempt or criminal contempt; 

(b) ‘civil contempt’ means wiful dis- 
obedience to any judgment, decree, direction, 
order, writ or other process of a Court or 


wilful breach of an undertaking given to a. 


Court; : 

(cœ) ‘criminal contempt’ means the publi- 
cation (whether by words, spoken or written, 
or by signs, or by visible representations or 
otherwise)-of any matter or the doing of any 
other act whatsoever which: 

(i) scandalises or tends to scandalise, or 
lowers or tends to lower the authority of 
‘any Court; 

(ii) prejudices, or interferes or tends to 
interfere with the due course of any judicial 
proceeding; or l 

(iii) interferes or tends to interfere with 
-or obstructs or tends to obstruct, the adminis- 
tration of justice in any other manner; 

* * + * * x1 
95. Analysis of the definition of ‘cri- 
minal contempt’ would show that three classes 
of action have been classified as criminal con- 
tempt. The second class is clearly with re- 
ference to judicial proceedings. The expres- 
sion ‘the due course of any judicial proceed- 
ing has not been used in the first or third 
class. The first category of cases deals with 
- scandalisation of courts by acts, speeches and 
otherwise which scandalise or tend to scand- 
alise or lower or tend to lower the authority 
of any court. Nothing has been used in the de- 
lfinition to show that such scandalisation or 


lowering of authority would be confined to. 


ja Court while it is exercising its judicial duties. 
When the word ‘Court’ is used without any 
restrictive clause as to the capacity in which 
it functions, scandalisation covers the Court 
iboth in its judicial and administrative capa- 
city. ~~ =e 


The third class refers to interference or 
obstruction of administration of justice in 
any other manner which means that it need 
not be in course of a judicial proceeding. — 

= The impugned’ passages in the aforesaid 
Annexures constitute gross contempt within 
the ambit of both the clauses (i) and (ui) of 
Section 2 (c). f 

96. The Additional charge framed 
against the contemner is in respect of the 
allegations made in the memorandum of ap- 
peal (Annexure-20) in Cr. Appeal No. 174 of 
1972 before the Supreme Court. Notice of 
charge was served on the contemner on 5-1- 
1973. He was charged as follows: The 
grossly contemptuous sentences have been 
underlined by us: 

“Whereas, during hearing of the said 
case on reading the memorandum of appeal 
filed by you before the Supreme Court in 
Criminal Appeal No. 174 of 1972, which has 
been made a part of the record of the afore- 
said contempt case, it has appeared to the 
Court that the contents of the memorandum 
of appeal in the said Criminal Appeal con- 
stitute contempt of the High Court and 
. Whereas, the contents of the following 
paragraphs in particular constitute contempt 
of the High Court, viz., :— 

(1) Paragraph 7:— “Honourable Justice 
“Shri G. K. Misra, the Chief Justice, sitting 
with another Honourable Judge initiated and/ 
or accepted contempt proceedings against the 
appellant thus, giving rise to 6 such proceed- 
ings, numbered Original Criminal Miscellane- 
ous Case Nos. 19 of 1969 (No. 15/69), and 
9, 12, 13, 14 and 21 of 1970. In all these 
cases, the Honourable Chief Justice directed 
the State Advocate to appear for the pro- 
secution against the appellant.” 

(2) Paragraph 8:— “Original Criminal 
Misc. Case No. 19/69 had absolutely no basis 
for contempt, and as such, was not maintain- 
able. In spite of such objections from the 
appellant, the High Court with the Honour- 
able Chief Justice proceeded with it, and got 
examined a number of witnesses for the pro- 
secution as well as for the appellant. In the 
leading judgment of the Honourable Chief 
Justice, though the contempt proceedings were 
dropped, various adverse comments were 
made against the appellant who could not 


„afford to come up in appeal and get them 


expunged.” 

(3) Paragraph 9:— “The other five cases 
were heard with Honourable Justice Shri 
R. N. Misra as the Senior Judge. In original 
Criminal Misc. Case No. 9/70, which was on 
account of the appellant’s not following cer- 
tain observations made in another decision 
of the Honourable Chief Justice and Honour- 


able Justice R. N. Misra, the appellant was 


brought down to the Court-hall, and the 
Honourable Judges convicted and sentenced 
the appellant, and without affording him an 
opportunity to obtain stay of the sentence 
from this Honourable Court, executed the 
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sentence by administering admonition in the 
open Court, and sounding warning that, if 
at any time such contumacious conduct of 
his was noticed, a very serious view would be 
taken about punishment. The appellant was 


sae 


further directed to pay Rupees three hundred 
as costs to the Frivate party on whose peti- 
tion the Honourable High Court had initiated 
the said contempt proceeding though the 
party had no further part to play and such 
costs in criminal proceedings are not permis- 
sible. When the appellant moved the State 
' Government through the High Court for legal 
and financial aid to prefer an appeal to this 
Honourable Court against -this conviction, the 
High Court strongly objected to such finan- 
cial assistance by the State. -Ultimately an 
appeal was filed and is pending in this 
Honourable Court being Criminal Appeal 
No. 312 of -1972. (The said: appeal has al- 
ready been’ dismissed and the order of the 
High Court has been affirmed as per the 
decision of the Supreme Court reported in 
AIR 1972 SC 2456),” 


(4) Paragraph 11 :— “...... 
„able Judge in Original an ‘Misc. Case 12 of 
1970 added a new charge, and desired taking 
evidence in the open Court. The appellant 
by a petition submitted that this new charge 
was not maintainable as: being. barred by 
time and pressed for a preliminary decision 
on the question of maintainability which was 
rejected. But when the appellant filed an 
appeal in this Honourable Court and brought 
this fact to the notice of the Honourable 
Judges, they dropped the additional charge, 


Similarly in Original Cr. Misc. Case No. 
13/70, the Hon’ble Judges while dropping the 


proceedings found out a very innocent and 
inconsequential mistake in the sworn counter 
affidavit of the appellant and on that account 
ordered for filing a criminal complaint for 
an Offence under Section 199 of the Indian 
Penal Code.” 

(5) Paragraph 23:— “In view of the 
strong prejudices and .the warning sounded 
in the judgment in Original Cr. Misc. Case 


No. 9 of 1970 and reiterated in the judgments. 


` of Original Cr. Misc. Cases 14 and 21 of 
the Honourable High Court, the appellant un- 
fortunately entertains an apprehension that 


the Court may impose substantive punish- 
ment and may refuse bail or time to the ap- 
pellant for getting redress from this Hon’ble 
Court. is 


6) Ground G:— “For that in view of 


the prejudice and previous warning by- the 
Honourable High Court in the judgment of 
Qril.. Cr. Misc. Cas2 No. 9 of 1970, and reite- 





rated in the subsequent judgment, that the 


appellant shall be awarded substantive punish- 


The Honour- 


A LR. 


ment, in case such contumacious conduct of 


his i noticed, the appellant entertains an 
appre2ension that the Honourable High Court . 


may impose substantive punishment when 
there will be no scope for bail or time for 
immediate redress from this Hon’ble Court, 


and as such,.he has to undergo penalty, igno- 
miny and harassment. Hence, this Hon‘ble ` 
Court may entertain this appeal and quash 
the inopugned proceeding and notice.” 

(z) Ground I:— “For that the appellant 
fears bias of the Hon’ble High Court against 


him in view of the facts and circumstances, 


stated above.” l : 

(© Paragraph 14:— “ The -High 
Court while indicating their decision to issue 
orders of posting, did not do so immediately. 
The Honourable Chief Jus-ice. was absent 
from “he headquarters from 16-3-1972 to 25-3- 
1972, and on his return, he seemed to have 
disapproved the Government’s order, reject- 
ing the High Court’s views about the appel- 
lants. demotion, - and hence seem to have 
decided to deprive the appellant of the result 
of the Government’s decision, by issuing the 
Court’s Notification dated 30-3-1972 suspend- 
ing the appellant forthwith on the ground 
that ‘1 disciplinary proceeding against him 
was being contemplated.” : 


The contemner supported. the ‘Statements 
made in the. Criminal Appeal ‘by’ affidavit as 
being true and correct to tàe best of his 
knowledge. The notice dated 5-1- 1973 stated 
as folbws :— 


“Whereas, the allegations specifically re- 
ferred to hereinbefore prima facie constitute 
contempt of Court inasmuch as they scan- 
dalise and/or tend to scandalise and lower 
the authority of the Court, they prejudice 
the pending judicial proceeding before the 
Court in Original Cr. Misc. Case No. 8 of 
1972, und interfere or tend to interfere with 
the acministration of justice by the High 
Court and prima facie constitute criminal 
contempt under Section 2 (c) ti), Gi) and (iii) 


of o Comempi of Courts Act, (70 of 
197 1 or 
. 97 In the cause shown to the addi- 


tional charge the contemner has stated as 
follows: 


“That this opposite party engaged Sri 
B. P. Singh as his advocate for the purpose 
of suc appeal and told him all the facts 
mostly from records including the ones even- 
tually mentioned by the said learned Advo- 
cate im paragraphs 1 to 14 and 16 to 20 of 
the memorandum of appeal in Criminal Ap- 
peal Mo. 174/72 of the Supreme Conr of 
India. 

Tat the averments ; impugned in the 





“notice dated 5-1-1973 besides others includ- 


ing suomissions and prayers in the memo- 
randum of appeal seem to have been men- 
tioned by the learned advocate with the sole 
object of stating the true events before the 


Supreme Court for invoking its powers to 
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interfere with the proceeding pending in this 
Honourable Court at that preliminary stage. 
That these impugned averments being 
based on true and bona fide-belief by this 
opposite party had been narrated to the 
learned advocate who perhaps considering 
them absolutely necessary for the purpose, 
bona fide mentioned them besides himself 
making submissions and prayers in the said 
memorandum of appeal. l 


That after the said memorandum of ap- 
peal was prepared and the affidavit- to be 
sworn to by this opposite party drafted, this 
opposite party found the contents of the af- 
fidavit and annexures besides the memoran- 
dum of appeal to be true and correct to the 
best of his knowledge and had to affirm them 
to be true and correct.” 

The contemner has stood by his affidavit 
made in annexure-20 and has, in answer to 
the charge of contempt, affirmed the allega- 
tions as being true. 


The plea of the contemner that it is not 


he, but his advocate, who was responsible for 
what has been stated in annexure-20, discloses 
the inherent character of the contemner. He 


should have had the fairness to shoulder the- 


responsibility himself without shifting the 
blame to his Advocate. 
» 98. We would now proceed to notice 


.the contemptuous remarks made in annexure- 
20 ia l 


Original Cr. Misc. No. 15/69 has been 
wrongly referred to as Orl. Cr. Misc. 19/69 in 
paragraphs 7 and 8 of annexure-20. The 
judgment in Orl. Cr. Misc. No. 15/69, State 
v. B. K. Misra, reported in ILR (1970): Cut 
‘1130, was delivered by a Bench consisting 
of S. K. Ray, J. and myself. The allega- 
tion against the contemner in that case was 
that when a peon of the High Court ap- 
proached the contemner for service of sum- 
mons he refused to take it and misbehaved 
with the peon. The Bench came to the con- 
clusion that the contemner could not be 


imputed with the knowledge that the peon. 


had come to. his residence to serve a judicial 
process in a stay matter arising out of a writ 
application. He was exonerated. We, how- 
ever, made the following observations (para- 
graph 11): 
“We cannot, however, part with this case 
without observing that Mr. B. K. Misra, who 
is a senior District Judge, should have be- 
haved with dignity, restraint and politeness 
even in a case where there was lack of care- 
fulness on the part of a person of the rank 
of a peon.” 
In paragraph 9 of annexure-20, the con- 
temner refers to his conviction for contempt 
by a Bench of this Court consisting of R. N. 
Misra and B. C. Das, JJ., reported in ILR 
(1971) Cut 986 for his not following the law 
laid down by this Court in ILR (1970) Cut 
54 = (AIR 1970 Orissa 141). The con- 
temner was administered an admonition in 
open Court. The observation (see para- 


. 


graph 7) was to the following effect : 


“The contemner in this case deserves to 
be visited with exemplary punishment. We 
understand this judicial officer has now re- 
verted to the cadre from the post of Endow- 
ments Commissioner. He has about three 
years of service which, may provide an op 
portunity for change: in Mis approach to 
matters.. We have, therefore, decided that 
instead of visiting him with the punishment 


‘of imprisonment, we would admonish him in 


open Court and sound’a warning to him 
that if at any time such contumacious con- 
duct of his is noticed, a serious view would 
be taken about punishment.” 

The contemner filed before the Supreme Court 
the memorandum of appeal (annexure-20) in 
Cr. Appeal No. 174/72 on 30-8-1972, while 
Cr. Appeal ‘No. 312/71, against ILR (1971) 
Cut 986, was pending before the Supreme 
Court till 29-9-1972. Clearly, therefore, the 
comments made were in respect of this very 
contempt proceeding in Orl. Cr. Misc. No. 
8/72 pending in this Court. The insinuation 
of the contemner to the effect that he was 
brought to the Court-hall, the Judges convict- 
ed and sentenced him without affording him 
an opportunity for obtaining stay of sen- 
tence from the Supreme Court, and executed 
the sentence by administering admonition in 
open Court and sounding a warning that if 
at any time such contumacious conduct of . 
his was noticed, a serious view would be 
taken about punishment, is grossly contem- 
ptuous. — 


It was within the jurisdiction and power 
of the High Court to administer admonition 
which alone can be done in open Court, and 
sounding a warning while imposing a nomi- 
nal punishment. The contemner by this 
passage clearly gives.a picture that the High 
Court is very unjust and unfair in its adminis. 


-tration of justice in administering the admoni- 


tion in open Court. 


ILR (1971) Cut 986, was confirmed in 
AIR 1972 SC 2466. The Supreme Court 
Observed that the petitioner’s conduct was 
deliberate and mala fide and was grossly 
contemptuous. 

In paragraph 11 of annexure-20, the con- 
temner referred to Orl. Misc. Case No. 12/70 
which was decided by a Bench consisting of 
R. N. Misra and B. K. Ray. JJ. in (1972) 
2 Cut WR 1865. ; 


Referring to that case the contemner 
commented as follows: 

_ “The Honourable Judges in Orl. Cr. Mise, 
12/70 added a new charge and desired taking 
evidence in open Court. The appellant by 
a petition submitted that this new charge 
was not maintainable as being barred by 
time and pressed for a preliminary« decision 
on the question of maintainability which was 
rejected. But when the appellant filed an 
appeal in this Honourable Court and brought 
this fact to the notice of Honourable Judges, 
they dropped the additional ‘charee.” 
The underlined sentence is -grossly contem- 
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ptuous. As will appear from paragraph 3 
of the judgment in (1972) 2 Cut WR 1865, 
the additional charge was dropped because 
Sri B. C. Chaudhury who made the allega- 
tion against the contemner did not come 
forward to be examined by the Court. The 
contemner falsely alleged in paragraph 11 
that the Bench dropped the additional charge 
out of fear as the contemner filéd an appeal 
before the Supreme Court. This is grossly 
scandalous and contemptuous. An aspersion 
is cast that our of fear for the Supreme 
Court the additional charge was dropped and 
the Judges constituting the Bench are imbecile, 
and cannot exercise independent judgment and 
are liable to decide cases being influenced by 
fear for the Supreme Court. 

In paragraph 11 of annexure-20 the con- 
temner made comments on a judgment of a 
Division Bench consisting of R. N. Misra 
‘and B. K. Ray, JJ., reported in (1972) 2 Cut 
WR 1872. His comments were :— 


“The Honourable Judges while dropping 

the proceeding fcund out a very innocent and 
‘inconsequential mistake in the sworn counter- 
affidavit ‘of the appellant and on that account 
ordered for filing a criminal complaint for 
an offence under Section 199, Indian Penal 
Code.” | 
While the matter was pending in a judicial 
‘proceeding and this Court had directed the 
Registrar to make a complaint in writing and 
forward the same to the Sub-Divisional 
Magistrate, Cuttack, for disposal in accord- 
_jance with law, the remark of the contemner 
that it is an innocent and inconsequential 
mistake was intended to indicate that the 
High Court has acted mala fide. The state- 
ment tends to interfere with a pending pro- 
ceeding and constitutes gross contempt. 


In paragraph 23 the contemner alleged 
‘strong prejudice’ to the High Court. He 
further stated: 


“That he entertains an apprehension that 


the Court may impose substantive punish-- 


ment and may refuse bail or time to the ap- 
pellant for getting redress from this Honour- 
able Court.” , 

Under Section 19 (3) of the Act where any 
person aggrieved by any order against which 
an appeal may be filed satisfies the High 
Court that he intends to prefer an appeal, the 
High Court may also exercise all or any of 
the powers conferred by sub-section (2). Sub- 
section (2) prescribes that pending any ap- 
peal, the appellate Court may order that 
(a) the execution of the punishment or order 
appealed against be suspended; (b) if the 
appellant is in confinement, he be released 


on bail, and (c) the appeal be heard notwith-- 


standing ‘that the appellant has not purged 
his contempt. 


It is thus clear that it is not mandatory 
for the High Court to grant bail even in a 
case where substantive punishment is imposed. 
The word used is ‘may’ and the High Court 
has the discretion, according to the facts and 


circumstances of each case, whether to grant 
bail or not. If the contempt committed is 
very grave, it is open to the High Court 
not to grant bail. 
In paragraph 23 the contemmner’s aver- 
ment that he entertained an apprehension 
that the High Court may impose substantive 
punishment and may refuse tail is a contuma- 
cious aspersion on the Court that it does not 
exercise its judicial powers according to the 
facts and circumstances of the case and the 
Court is already determined to impose sub- 
stantive punishment and refuse bail. This 
aspersion clearly comes within the mischief 
of Section 2 (c) (i), (ii) and (iii). While cast- 
ing such aspersion, the contemner refers to 
the observations of this Court in (1972) 2 Cut 
WR 1857, (State v. B. K. Misra) and (1972) 
2 Cut WR 1876, (State v. B. K. Misra). Both 
these cases were disposed of by a Bench con- 
sisting of R. N. Misra and B. K. Panda, JJ. 


In paragraph 6 of the first case the follow- 
ing observations had been made: 


“While dealing with this contemner some- 
time back, a Bench of this Court admonished 
him in open Court and directed him to bear 
the costs of the proceeding. On that occa- 
sion it was clearly indicated that any further 
dereliction on the part of the contemner 
would be seriously viewed. In that back- 
ground the proper sentence to be awarded to 
the contemner would be one of substantive 
imprisonment. But in view of the fact that 
the contempt in this case was an event be- 
fcre the disposal of that contempt proceed- 
ing, We are prepared to take a lenient view 
and would sentence the contemner to pay a 
fine of Rs. 500/- or in default to suffer simple 
imprisonment for a period of three months.” 


In the second case, the Bench observed 
as follows: (Para 9), 

“In our view there is no room for such 
submission for this ghastly conduct of a judi- 
cial officer as the contemner happens to be. 
We find no scope for a lenient punishment. 
While we are of the view that only deterrent 
sentence of substantive punishment is the 
adequate sentence, yet for zhe reasons we 
have recorded in another contempt case (Orl. 
Cr. Misc. 14/70) against the same contemner 
disposed of today, we are prepared to impose 
a fine only. 


We would accordingly sentence the con- 
temner to pay a fine of Rs. 75D/- or in default 
direct him to suffer four months’ S. I.” 


The impugned aspersion in para 23 of 
annexure-20 depreciates the image of the High 
Court and undermines the public confidence 
in it by creating an impression that the High 
Court cannot fairly decide cases. 

Paragraph .14 of annexure-20 has not 
been exiracted in the notice dated 5-1-1973. 
The entire annexure-20 has, however, been. 
included as the subject-matter of contempt.. 
In paragraph 14 the contemner asserts that 
it is the Chief Justice alone who disapproved 
the Government: order and deprived the con- 
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temner of the result of the Government deci- 
Sion by issuing the Court’s notification dated 
30-3-1972. This assertion is a deliberate 
falsehood as would appear from the facts 
narrated in para-2, sub-paras (x) and (xi) of 
this judgment. This false averment made in 
paragraph 14 of annexure-20 scandalises the 
Chief Justice by giving a picture that he is 
unjust and vindictive and in his hands fair 
justice cannot be’ obtained. This amounts to 
gross contempt. 

In grounds (G) and (Œ) the contemner 
similarly alleges prejudice and bias agains 
the High Court as a whole. 

Thus in annexure-20 the contemner has, 
in clearest terms, alleged bias and prejudice 
against the High Court and its Chief Justice. 
He has taken the plea that the Court itself 
has become disqualified to deal with the case. 
In his view the Judges of this Court have 
fallen from the path of rectitude, and are 
vindictive, and have already decided to impose 
substantive sentence and refuse bail, and 
they are not in a position to mete out even- 
handed justice. . 

99. That contempt of a lower Court 
can be committed while seeking to ventilate 
grievances in a memorandum of appeal is no 
longer in doubt. 

In AIR 1965 Pat 360, (State of Bihar v. 
Kamakhya Narain Singh), the contemner 
scandalised the High Court and its Judges in 
an application under Art. 32 of the Constitu- 
tion before the Supreme Court. He stated 
that Chief Justice Ramaswami was a friend 
of the Chief Minister and the contemner did 
not expect to get justice in his hands. The 
allegations were held to constitute gross con- 
tempt. Though unqualified apology was ten- 
dered, the same was not accepted and the 
contemner was sentenced to undergo S. I. 
until the rising of the Court and to pay a 
fine of rupees one thousand. 


The matter is concluded by AIR 1967 


SC 1494, (Jugal Kishore v, Sitamani Central’ 


Co-op. Bank). In the grounds’ of appeal to 
the joint Registrar of Co-operative Societies 
against the order of the Assistant Registrar, 
the order of the Assistant Registrar was 
characterised as mala fide. Their Lordships 
held that this constitutes gross contempt, and 
upheld the decision of the Patna High Court 
in AIR 1965 Pat 227, Sitamani Central Co- 
op. Bank v. Jugal Kishore. In paragraph 26 
the following observation was made: 


“Generally speaking, any conduct that 
tends to bring the authority and administra- 
tion of law into disrespect or disregard or 
to interfere with or prejudice party litiganis 
or their witnesses during their litigation 
amounts to contempt of Court: (See Oswald 
on Contempt at p. 6). In order that Courts 
should be able to dispense justice without 
fear or favour, affection or ill-will, it is es- 
sential that litigants who resort to Courts, 
should so conduct themselves as not to bring 
the authority and the administration of law 
into disrespect or disregard. Neither should 
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they exceed the limits of fair criticism or 
use language casting aspersion on the probity 
of the Courts or questioning the bona fides 
of their judgments:” 

On the aforesaid analysis, we have no 
doubt that annexure-20 constitutes gross con- 
tempt. Several of the allegations made by 
the contemner therein are false to his know- 
ledge. They have been made with the sole 
purpose of creating prejudice against the 


"Judges of this Court so that the contemner 


may better his cause in appeal. Such state- 
ments are likely to deflect the High Court 
itself from a strict and unhesitant perform- 
ance of its duties. The contemner bas 
been actuzted by mala fides and bias in 
making scurrilous allegations against this 
Court. He is a judicial officer of 24 year’s 
standing, and if a person cf bis status makes 
allegations, as contained in annexure-20, the 
litigants are bound to act upon them. and 
thereby lose confidence in the impartiality, 
independenze or integrity of the High Court 
and its Judges and the fountain of justice 
would be sullied. 

From the aforesaid decisions referred 
to by the contemner in Annexure-20, it is 
clear that to none of the cases in which the 
contemner has been convicted of contempt, 
the Chief Justice is a party. In fact, all 
these cases excepting ILR (1971) Cut 986, 
were decided when the Chief Justice was 
acting as the Governor from 1-7-72 to 8-11- 
72. To all these cases R. N. Misra, B. C. 
Das, B. K. Ray and K. B. Panda, JJ. were 
parties. The observations made in those 
cases were with reference to the facts and 
circumstances of those cases. To allude mo- 
tive to those judges constitutes gross con- 
tempt of Court. 


` The contempt comes within the mischief 
of Section 2 (c) (i), (ii) and (iii) of the Act. 

100. It is contended by Mr. Mo- 
hanty and the contemner that even if crimi- 
nal contempt has been committed, no punish- 
ment should be imposed, as the contempt is 
not of a nature resulting in substantial inter- 
ference with the course of justice. Reliance 
is placed on Section 13 of the Act which 
runs as fcllows: 

“Notwithstanding anything contained in 
any law for the time being in force, no 
Court shall impose a sentence under this Act 
for a contempt of Court, unless it is satis- 
fied that the contempt is of such a nature 
that it substantially interferes or tends to 
substantially interfere with the due course of 
justice.” 

It is contended that the expression “due 
course of justice” is synonymous with a judi- 
cial proceeding. The contention is without 
substance. i 

Section 2 (c) (ii) uses the expression ‘the 
due course of any judicial proceeding’. There 
is a fundamental difference between ‘due 
course of judicial proceeding’ and ‘due 
course of justice’. The expression ‘due course! 
of justice’ is of much wider import. It would| 
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necessarily cover all the three classes of 
cases in Section 2 (c); otherwise an absurd 
result would be reached that no punishment 
can be imposed in respect of contempts 
under Section 2 (c) (i) and (ii). 


One of the meanings of the word 
.\‘course’ in Chambers’s, 20th Century Dic- 
tionary (latest edn.) is the ‘path in which 
anything moves’. ‘Course of justice’ would, 
therefore, mean the ‘path in which ‘justice 
If the administration of justice is 
affected by impairing the confidence of: the 
public in the integrity and impartiality of 
Judges, whether in exercise of the Court’s 
administrative or judicial capacity, or other- 
wise by comments on the Court or the 
Judges not in any of these capacities, the 
path of justice is soiled. The emphasis in 
Section 13 is on the word ‘substantially’ as 
distinguished from ‘technically’; in other 
words, if a technical contempt is committed, 
the Court may not impose any punishment. 
Punishment is to be imposed where the con- 











interfere ‘with the due course of justice. 


AIR 1954 SC 10, gives an illustration of 
technical contempt where no punishment was 
imposed. In paragraph 19, their Lordships 
said that what is material is the nature and 
extent of the publication and whether or not 
it was likely to have injurious effect. on the 
minds of the public or of the judiciary it- 
self and thereby lead to interference with 
the administration of justice. In that particu- 
lar case their Lordships held that contempt, 
if any, was of a technical nature and the 
proceedings should be dropped. 


In this case in respect of Annexure-20 
the contemner has committed contempt not 
only under Section 2 (c) (i) and (iii), but 
also under Section 2 (c) (ii) as the aspersion 
made in the memorandum of appeal (An- 
nexure-20) was in respect of pending judicial 
proceeding. In all the other impugned an- 
nexures which have been-held to constitute 
contempt, the contemner was actuated by 
malice and out of mala fides has intentional- 
ly scandalised the Court. `’ 


`” We was an unbalanced and inefficient 
officer with a chequered career. The Court 
showed great leniency in promoting him 
from stage to stage despite his inefficiency 
and unbalanced behaviour. When ultimately 
- the Court decided on substantial grounds 
which have been enumerated: in this judg- 
ment to demote him, the contemner found 
no other way but to resort to scandalising 
the High Court so that it would desist from 
taking any disciplinary action against him. 
In Annexure-20 the contemner has also tried 
to influence the mind of the Judges of this 


Court not to impose substantive sentence of © 


imprisonment on him and td grant him bail 
in case any substantive punishment was im- 
posed. Patent mala fides have been found 
to have permeated in all his acts. 


tempt substantially interferes or tends to. 


‘on béhalf of 


A.I. R. 


All the impugned annezures which have 
been fourid to constitute contempt substan- 
tially interfere with due course of justice. 


101. . Towards the close of the argu- 
ments the contemner raised an objection that 
the Chief Justice and Justice R. N. Misra 
shoud not have been in the Full Bench. We 
rejeced the prayer and passed an order on 
10-1-73 that reasons would be given in the 
judgment. We proceed to give the reasons 
now. ; 


This case was before a Division Bench 
consisting of R. N. Misra and B. K. Ray, 
JJ. Cn 23-11-72 that Bench directed this case 
to be placed before the Chief Justice for be- 
ing cealt with by a larger Bench as many 
quest-ons of law were involved. On 24-11- 
72 a Bench consisting of K. B. Panda J. and 
myself directed this case to be heard by a 
Full Bench of five Judges and posted the 
matter to 4-12-72 for hearing. On 1-12-72 
an order was passed that the Full Bench 
woulc. consist of the Chief Justice, S. R 
Ray, B. K. Patra, R. N. Misra and B. R. 
Ray, JJ. and the order was dictated in open 
Court in the presence of the contemner and 
he rased no objection. 


Fearing of the case by the Full Bench 
began on 4-12-72 and continued for five days 
till 8-12-72. On 8-12-72 the hearing was ad- 
journed to 2-1-73 as two of the Judges in 
the Full’ Bench were not available and the 
X'mas holidays intervened. The contemner 
was cirected to file further affidavit, if any, 
to the State’s counter. . 


Cn 18-12-72 the contemner filed a fur- 
ther affidavit appending thereto an analysis 
of the counter-affidavit and annexures filed 
the State in Crl. Appeal 
No. 174/72, i 

Hearing was resumed on 2-1-73. The 
contemner argued his own case for two days 
on 3-1-73 and 4-1-73. He closed his argu- 
ment on 4-1-73 and his ‘last argument was 
that the Chief Justice should not have been 
a member of the Full Bench. 


Qn 5-1-73 the Court drew up the addi- 
tional charge of contempt with reference to 
Annexure-20. On 9-1-73 the contemner 
showel cause to the notice dated 5-1-73. In 
paragraph 12 of the affidavit he stated thus: 

“That the charges dated 5-1-73, seem to 
refer nter alia to opposite party’s alleged 
conduct for scandalising, specifically, the 
Hon’b-e the Chief Justice and Hon’ble Jus- 
tice Sti R. N. Misra, and that earlier, this 
opposie party in paragraphs 16 to 21. of his ` 
annexure to the reply dated 18-12-72, had 
narrated, connecting the Hon’ble Chief Justice 
on his administrative functions, and also sub- 
mitted in course of the heering of those 
earlier charges, as to the adverse attitude of 
the Hon’ble the Chief Justice on the admin- 
istrative sides against him.” 
This edditional show-cause was in the shape 
z a petition and the last przyer in it reads 
thus: 
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“This Honourable Court may further be 
pleased to consider, if the Honourable Chief 
Justice and Honourable Justice Sri R. N. 
Misra may participate in the hearing of these 
charges dated 5-1-73.” 


102. Allegations of incormpetency, 


patent mala fides taking to subterfuge, adopt- 


ing a noyel step and making of a mysteri- 
ous order of suspension were made by the 
contemner relating to the entire Court and 
the entire Court had been scandalised by 
Annexures 8, 13, 14, 16, and 20 as having 
had prejudice and bias against the contem- 


ner, and as being determined from 
before to impose ,a substantive sen- 


tence of imprisonment on the contem- 
ner, and to refuse bail. Curiously, the con- 
temner used the words ‘taking to subterfuge’, 
‘mysterious’ and ‘mala fides’ which were held 
to constitute contempt in (1971) 1 SCWR 
581; AIR 1926 All 623 at p. 627 (SB), (in 
Re: Hadi Husain v. Nasir Uddin Haider) 
and AIR 1967 SC 1494 respectively. 


Thus, the contemner did not raise any 
objection to the Chief Justice and Justice 
R. N. Misra being: on the Bench in his 
show-cause petitions dated 26-7-72 and 7-8- 
72, and his further affidavit dated 18-12-72 
and during the hearing of the case spread 
over about a month from 4-12-72 till 4-1- 
73. For the first time on. 4-1-73 he closed 
his argument by the last contention that the 
‘Chief Justice should not have been on the 
Bench. In his further show cause on 9-1-73 
he enlarged the field of objection by saying 
that both the Chief Justice and Justice R. N. 
Misra should not have been on the Bench. 
Even assuming that his request could have 
been acceded to, constitution of a different 
bench could not be thought of -after eight 
days of hearing. The objection was raised in 
the last hours on 4-1-73 and the arguments 
of all parties were closed after hearing for 
one day more on 10-1-73. 


It would be worthwhile to state that 
there are only seven Judges in this Court in- 
cluding the Chief Justice. The wife of Mr. 
Justice Acharya is the sister of the wife of 
the contemner. As they are close relations, 
Mr. Justice Acharya does not take part in 
any matter in which the contemner is con- 
cerned. Of the remaining six Judges only 
Justice K. B. Panda was not’ a member. of 
the Full Bench. Justice K. B. Panda- was a 
party to all the administrative decisions 
taken against the contemner for initiating 
‘disciplinary proceeding and for suspending 
him. He was also a party to the two cases 
reported in (1972) 2 Cut WR 1857 and: (1972) 
2 Cut WR 1876 in which. the -contemner was 
convicted of contempt and imposed with 
fines of Rs. 500/ and Rs. 750/- respectively. 

Thus all the six judges dealt. with the. dis- 
ciplinary proceedings against the. contemner 
‘and had taken part in the Full Court deci- 
sion on 28-3-72. (see paragraph 2, sub- 
paras (x) and (xi) of this judgment.) In all 


the contempt cases in which the contemnet 
has been. convicted, R. N. Misra, B. K. Ray 
and K. B. Panda, JJ. had participated. In 
none of the cases in which he has been con- 
victed, the Chief Justice, and 5. K. Ray and 
B. K. Patra, JJ. had anything to do. 
While stating acts in Annexure-26, 
some insinuations have been made against 
the Chief Justice and Justice R. N. Misra 
alleging how the contempt proceeding was 
started, but those are nothing persona: te 
any one of us and the contemuer has spared 
none of the. Judges of this Court though he 
has referred to the name of Justice R. N., 
Misra in all the contempt cases without giv- 
ing the names of other Judges who were 
parties to the cases resulting in his convic- 
tion. It is wholly immaterial which of the 
Hon’ble Judges wrote the judgment. No 
particular distinction can, therefore, be made 
merely because the contemner in particular 
referred to the Chief Justice and Justice 
R. N. Misra in Annexure-20. He has not 


given ary reasons anywhere as to why the 


Chief Justice and Justice R. N. Misra should 
not participate in the Full Bench. 


103. In AIR 1954 SC 186, (Sukhdev 
Singh v. Hon’ble C. J., S. Teja Singh and 
the Hon'ble Judges of the Pepsu High Court) 
the comtemner filed an application before 
the Supreme’ Court asking for transfer of 
certain contempt proceedings from the Peps 
High Court and in the alternative asking 
that at least the matter should not be heard 
by two of the Judges of that High Court. 

In rejecting that application the Supreme 
Court made the following observations which 
are worth extracting: (para 25). 

É Constitution gives every 
right and the power to 
punish a contempt of itself. If we were to 
order a transfer to another Court ie this 
case, we would be depriving the Pepsu High 
Court of the right which is so vested in it. 
We have no more power to do that thar has 
a Legislature. As- for transfer from one 
Judge to another, there again there is no 
original jurisdiction which we car exercise. 
It is not a fundamental right and se Arti- 
cle 32 has no application and there: is no 
other law to which recourse can be had. 
This petition is therefore incompetent and 
must be dismissed. 


26. We wish, however, to add that 
though- we have no power to order a trans- 
fer in an original petition of this kind we 
consider it desirable on general principles of 
justice that a judge who has been: personal- 
ly attacked should not as far as possible 
hear a contempt matter which, to that ex- 
tent concerns him personally. It is otherwise 
when the attack is not directed agains: him 
personally. We do not lay down any gene- 
ral rule because there may be cases where 
that is impossible, as for example in a Court 
where there is only one judge or twe and 
both are attacked. Other cases may also 
arise where it is more. convenient and pro- 


t 


d 
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with the matter 
in 4 contempt ‘in 


per for the judge to deal 
himself, as for example 
facie curiae.” 

All we van say is that this musi be 
left to the good sense of the judges tnem- 
selves who, we are confident, will comfort 
- themselves with that dispassionate dignity 
and decorum which befits their high office 
and will bear in mind the oft quoted maxim 
that justice must-not only be done but must 
be seen to be done by all concerned and 
most particularly by an accused person who 
should aiways ve given as far as that is 
humanly possible a feeling of confidence that 
he will receive a fair, just and impartial 
trial by judges who have no personal inter- 
est or concern in his case.” i 


We have sufficiently indicated that the 
contemner has not assigned any reason alleg- 
ing anything personal io either the Chief 
Justice or Justice R. .N. Misra. In An- 
nexure-20 he did not make: a prayer that 
these two Judges should not hear the con- 
tempt proceeding. Both of us have nothing 
personal against the contemner. Justice R. N. 
Misra and I have dealt with his administra- 
tive matters as much as all other Judges ex- 
cepting Justice Acharya. Justice R. N. Misra 
has dealt with his contempt cases sitting 
with him three other Judges. Each case has 
been dealt with on its own merit and though 
all through Rench after Bench have been 
pronouncing that the contemner was guilty 
of serious contempt, they have been resort- 
ing to imposing lenient sentences of fine and 
admonitions. If Justice R. N. Misra would 
have been. excluded from hearing of the 
case, Justice K. B. Panda and Justice B. K. 
Ray who were parties to those decisions 
would have been equally excluded even 
though the contemner has not specifically 
made that prayer. 


The contemner’s prayer would not deter- 
mine the course of action that the Judges 
are to resort to in deciding cases. The fact 
that the contemner raised this objection for 
the first time as his last contention on 4-1- 
73 and again in his objection on 9-1-73, in- 
dicates that it was frivolous. By this prayer 
he has committed gross contempt in the face 
of the Judges during the hearing in Court. 
The prayer of chocsing Judges merely be- 
.icause some have expressed adverse views is 
itself a gross contempt: (See AIR 1955 SC 
19, M. Y. Shareef v. Hon’ble Judges of 
Nagpur High Court). ig 


We would refer to a recent decision of 
the Supreme Court in (1971) 1 SCWR 581. 
In this case the contemner in a transfer ap- 
plication alleged that all the Judges of the 
Supreme Court excepting Chief Justice Hida. 
yatullah and another Judge were incompe- 
tent to hear the transfer application as they 
were all concerned in the case. As the ob- 
jection was taken from the very beginning, a 
Bench consisting of the Hon’ble the Chief 
Justice and the other Judge ‘not objected to, 


took ap the matter. The learned Chief Jus- 
tice, kowever, retired on December- 16, 1970, 
and Fay and Reddy, JJ. were elevated to 
the Bench, The contemner took objection 
agains their participating in the case. He did 
not assign any convincing and cogent 
rezsons. The Bench consisting of Hegde, Ray 
and Keddy, JJ. heard the case and found 
Amrik Singh guilty of contempt. In that 
case. a so the contemner used words like ‘re- 
sorting to subterfuge’ as Shri B. K. Misra 
(caonteriner) has done in. Annexure-8. Their 
LordsHips came to the conclusion that the 
contencner was given to intimidating the 
Judges. Magistrates and Officers’ of the 
Court. In paragraph 6 their Lordships ob- 
served thus: 


“It is not from any exaggerated notion 
of the dignity of any one of us that we 
are prcceeding against the petitioner for con- 
tempt of Court, but because it is imposed 
upon tais Court the duty of preventing brevi 
manu n contempt to interfere with the ad- 
ministration of justice. The petitioner has 
been cliberately interfering with the course 
of just:ce and for that purpose scandalising 
the judges.” i 
Their Lordships took a very serious view 
of the contempt . committed by the peti- 
tioner. The contempt committed by him 
was nct only grave, but bis attitude in 
Court vas contumacious. Amrik Singh was 
accordingly sentenced to imprisonment for 
six moaths which is the maximum’ sentence 
of imprisonment prescribed. 

Facts stated by us clearly demonstrate 
how frivolous the objection of the contemner 
to the constitution of the Bench is. 


104- We have given our anxious cón- 
sideraticn as to what should be the adequate 
sentence in this case. The ccntemner has 
tried with great gusto and vehemence to 
justify Lis action in course of his arguments 
in Cour. Even when he was facing a set 
of charges of contempt in this proceeding he 
committed further contempt in Annexure-20. 
Though he has functioned as a judicial offi- 
cer for almost two and a half decades he 
has not been able to pick up the approach 
and attimmde of a judicial officer. Though he 
is a part of the institution of the judiciary 
he was zeckless to scandalise and depreciate 
the Court whereby the public confidence in 
the adm nistration of justice by this Court 
has been shaken. Cot 


Whiz upholding the conviction of the 
contemner for contempt in ILR (1971) Cut 
986, thei Lordships observed thus in AIR 
1972 SC 2466: 

“The remark in the appellant’s (contem- 
ner’s) orcer found objectionable by the High 
Court is this: “Further, against the order we 
have moved the Supreme Court, and as such 
the matter can be safely deemed to be sub 
judice.” It may be observed that on the 
date of the order nothing was pending in 
the Supreme Court. Only a petition was 
pending m the High Court for a certificate 
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to appeal to the Supreme Court from the 
decision in. Bhramarbar Santra, ILR (1970) 
Cuttack 54. The appellant. has thus made 
wrong statement of fact. Secondly, the use 
of the personal pronoun “We” is also signifi- 
cant. It indicates that the appellant identi- 
fied himself as a litigant in the case and 
did not observe due detachment and deco- 
rum as a quasi-judicial authority. Lastly, 
we agree with the High Court that it is 
not possible to believe that the appellant 
could have entertained the view that as soon 
as a. petition for certificate to appeal to the 
Supreme Court was filed in the High Court 
against its decision, the binding character of 
the decision disappeared. He has had 23 
years’ judicial experience and he could scar- 
cely entertain that belief. We agree with the 
High-Court that the 
avoided to follow its decision by giving 
wrong and illegitimate reasons and that his 
conduct was “clearly mala fide.” 


The history of service of the contemner 
shows that soon -after his recruitment he 
started showing indisciplined conduct. Res- 
traint. detachment, considerateness and simi- 
lar other virtues which are essential require- 
ments for a judicial officer were wanting in 
the contemner. The High Court as - the 
controlling authority was obliged not to over- 
look the lapses of the contemner. 


A little analytical survey of the history 


of the service of the contemner would indi- 
cate that this Court has not been as strict 
as it should have been in regard to him. 
Compassion had been introduced into the 
treatment of the contemner by the High 
Court with a genuine belief that the contem- 
ner would mould his ways, pick up the usual 
- judicial temper and correct himself. Unfor- 
tunately, the expectations have been belied. 
On the other hand, the contemner instead 
of realising his own mistakes, developed an 
attitude of considering his own actions to be 
above board and anybody who found fault 
with him to be on the erring side. He 
took to making reckless and scurrilous alle- 
gations against his administrative superiors 
and even this Court. When any step was 
taken for correcting his lapses, he took to 
intimidation of this Court in answer. 

‘He has to his credit several convictions 
for contempt and those cases have already 
been referred to. In ILR (1971) Cut 986, 
a Bench of this Court came to conclude that 
substantive sentence of imprisonment was 
called for; but the contemner was let off with 
mere admonition in open Court. A warning 
had been sounded to him that if he was 
found to be contumacious again, his 
contumacy would be visited with. deterrent 
punishment. In the meantime not only his 
conduct has been held ` to be clearly mala 
fide in AIR 1972 SC 2466, but the sentence 
imposed upon him has been confirmed. In 
regard to other contempts he has been sen- 
tenced to various fines. Appeals are pending 
before the Supreme Court against his convic- 
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tions for contempt and we do not propose - 
to make use of those convictions. `- 


‘The present contempt has been commit- 
ted about a year after his conviction in the 
case reported in ILR (1971) Cut.986. A leni- 
ent treatment meted out to him before has 
not been fruitful. On tlie other hand, it 
appears to have emboldened him to commit 
further contempts and of more serious type. 
Keeping in view the nature of the contempt 
committed, his. conduct as a whole, and the 
unusualness in a senior judicial officer in 
trying to throw overboard the constitutional 
authority of this Court, we are satisfied that 
the only punishment which should justly be 
meted out to the contemner is the maximum 
provided under law. He is not a layman 
but a senior judicial officer whose duty is to 
uphold the dignity of the judiciary. This 
again is 2 factor we must give due weight 
in the- matter of fixing the quantum of 
punishmert. His case is parallel to Amrik 
Singh’s case, (1971) 1 SCWR 581 where their 
Lordships of the Supreme Court imposed the 
maximum sentence of six months’ simple im- . 
prisonment. 

We kave, however, decided to take a 
lenient view as such gross contempt of this 
Court is very rare. We have not come 
across a parallel instance in the bistory of 
this Court and we hope one such would 
never occur in future. We follow what was 
said in paragraph 104 in AIR 1971 SC 1132, 
even though in that case the contemner of- 
fered unqualified apology which was not ac- 
cepted and in this case no apology has at 
all been offered. 


105. In the result, we hold that Sri 
B. K. Misra is guilty of contempt of this 
Court. He is sentenced to simple imprison- 
ment for two months. It gives us some pain 
to pass a substantive sentence of im- 
prisonment on one of our senior judicial 
officers. But the contempt is so gross, that 
we cannot help it. 

We authorise and direct the Registrar 
to issue the necessary warrant and to take 
all further steps. We award no costs against 
the contemner. 

We express our appreciation for the 
valuable assistance rendered by the learned 
Advocate-General, Shri Patnaik and Shri 
Mohanty. 

S. K. RAY, J.:— I agree. 

PATRA, J.:— I agree. 

R. N. MISRA, J.:— I agree. 

B. K. RAY. J.:— I agree. 

E ‘Contemner sentenced. | 
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Index Note:— (A) Motor Vehicles Act 


‘(1939),. Section 80 — Orissa Motor Vehicles 


Roles, R. 124 — Provisions of Section 80 
are mandatory re: vehicles with left-hand driv- 
ing steering control only. i 
Brief Note:— (A) Provisions of S. 80 
regarding prescription of mechanical devices 
are mandatory in respect of a vehicle with 
left hand driving steering control and not in 
case of a vehicle with right-hand driving 
Steering control. Hence proceeding against a 
vehicle having right-hand steering contro] for 
non-compliance of the mandatory ‘provisions 
of installing mechanical devices therein would 
be illegal. (Paras 4 and 5) 
M/s. Y. S. N. Murty and Y. K. Murty, 
for Petitioners; Addl. Standing Counsel, for 
Opposite Party, l 2 


ORDER:— This is a reference made by 
the learned Addl. District Magistrate (Judi- 
cial), Ganjam, recommending the quashing of 


a conviction under the Motor Vehicles. Act 


3 


(hereinafter referred to as the ‘Agt’). 

2: The three petitio AA c tobe 
the owner, driver and cor f a stage 
carriage ` beari j B number 
ORG 2561. Gurt. checking 
it transpired that the vehicle did not have a 
direction’ indicator. Accordingly they were 








proceeded against for contravention of R. 124 
of the Orissa Motor Vehicles Rules, contra- — 


vention whereof is punishable under S. 112 
of the Act. The driver and the conductor 
having admitted their guilt were convicted 
and fined Rs. 20/- each. The proceeding. 
however, continued against the owner as he 


was not present at the time of detection and ` 


he was proceeded in Court. 


3. Against the continuance of the 
proceeding, the owner applied to the learned 
Additional District Magistrate (Judicial) to 
make a refererice to the Court on the ground 
that the prosecution was groundless. The 
learned Additional District Magistrate on an 
analysis of Sections 79 and. 80 of the Act 
has come to the.conclusion that the peti- 
tioner’s contention is justified. 


4. Sections 79 (1) and 
may now be extracted:— ` 


“79 (1) Thè driver of a motor vehicle 
with a right-hand steering control shall on 


ete te ee 


the occasions specified in the Eleventh Sche- 


80 of the Act 





-dule make the signals specified therein; 


= 


Provided that the signal of an. intention 
to turn to the right or left or to stop may 
be given by -a mechanical or an electrical 
device of a prescribed nature affixed to the 
vehicle. ae 

1. o. 


XX XX 
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80 No person shall drive or cause of 
allow -o be driven in any public place any 
motor vehicle with left-hand steering control 
unless it is equipped with a mechanical or 
electrical signalling device af a prescribed 
nature and in working order: 

- Xx XX XX” 

Tte Eleventh Schedule makes’ provision 

for signals and indicates the circumstances 


- and th2 manner in which signals are to be 


given. It would appear that a signal with 
the hand held in a particular manner as in- 
dicated. in that Schedule is sufficient compli- 
ance. The mandatory prescription of me- 
chanical or electrical signalling device in the 
case of a vehicle with left-hand steering con- 
trol aml the absence of such a provision in 
the case of a vehicle with a right-hand steering 
control has been rightly brought out in the 
order cf reference. The driver with a left-hand} 
Steering (which is mostly an exception in India) 
does not have the advantage of showing his 
hand to the right of the vehicle. Therefore, 
other persons plying vehicles who are nor- 
mally ctsed to the sigmil on the right of the 
driving. seat would not be in a position to 
be guided by such signals. Accordingly a me- 
chanica’ or electrically operated signalling 
device tas been made mandatory under Sec- 
tion 80 of the Act in respect of a vehicle 
with right hand steering control as dealt with 
under Section 79 (1) of the Act is sufficiently 
done waen signal is indicated in the manner 
provided under the Eleventh Schedule. Refer- 
ence, therefore, has not rightly been made to 
i Eleventh. Schedule in Section 80 of the 
ct. - 6 


5. In that view of the matter, if 


- would sollow that in respect of the stage car- 


riage im question which admittedly had a 
right-hand steering control, provision for a 
signallirg device as was expected by the prose- 


_cutor vas not warranted. The proceeding 


itself se2ms to have been misconceived. 


6. TIt is true, before. the mobile court ` 
Magistrate the driver and the zonductor had 
pleaded guilty. but that is no bar to this 
Court cuashing the conviction n view of the 
finding now reached that the prosecution was 
without any basis. Not knowing the legal 
position. the admission had beea made. 


7. I would, accordingly accept the 
reference, quash the conviction of the driver 
and the conductor (petitioners 2 and 3-respec- 
tively) end direct that fines which are said to 
have been paid be refunded. The case as 
against =he owner in U. C. No. 1239 of 1972 
said to be pending in the Covrt of a Judi- 
cial Megistrate Ist Class at Berhampur is 
quashed as not maintainable. i 


Reference accepted, 





END 
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=O, a R. 6 read with S. 151 — Conso- 
lidation of suits — High Dourt has in- 
herent power to direct consolidation even 
in absence of consent of parties 

(Nov) 437 
See Panchayats — 


Bihar Panchayat Election Rules (1959), 
R. 75 _ (Oct) 389 A 
——0O. 6, R. 17 — Amendment of plaint 

(May) 153 A 


===, 6, R. 17 — Change of relief from 
confirmation of possession to recovery of 
possession does not constitute enlarge- 
ment’'of subject matter of suit 

(May) 153 B 
ae), 6, R. 17 — Amendment ‘of plead- 
ings that will change nature of case or 
that will oust jurisdiction of Court trying 
the suit not allowed (May) 179 


BR — Amendment neces- 
sitated. by subsequent change of circum- 
stances (Jun) 194 
———O, 6, R. 17 — Order granting amend- 
ment, passed in presence cf petitioner — 
Subsequent petition, before same Court 
— Challenging said order, is misconceiv- 
ed . (Nov) 441 B 
————-Q.' 6, R. 17 — Application under O. 6 
or 7 fcr amendment of plaint — Cannot 
be treated as one under O. 1, R. 10 and 
held superfluous (Nov) 441 D 
——O. 8, R. 1 — What is first hearing 
(May) 191 

——O. 9, R. 13 — Ex parte decree — Set~ 
ting aside of beyond limitation — What 
are no grounds for (Jul) 272 
O. 14, R. 1 — See Ibid, O. 8, R.1 
l . (May) 191 . 
0, 14, R. 2 — See also Ibid, O. 20, R. 4 
(Oct) 389 C 

——Q, 14, R. 2 — Preliminary issue — 
Issue regarding maintainability of the 
suit must be tried as a preliminary issue 
to meet the ends of justice (May) 184 


———0, 16, R. 1 — See Ibid, O. 26, R. 4 





, (May) 155 D 
———(, 16, R. 19 — See Ibid, O, 26, R. 4 
(May) 155 D 
0O, 16, R. 19 (b) — "Five-sixths of 
the distance” — Construction l 
(May) 155 B 


——-©, 20, R. 4 and O. 14, R. 2 — Duty of 
trial Court to pronounce opinion on all- 
issues (Oct) 389 C > 
C), 21, Rr. 11 to 16 — See Limitation 
Act (1908), Art. 182 (5) . (Oct) 368 
wm), 21, R. 29 — See Ibid, S. 115 
(Sep) . 345 


———-(), 21, R. 58 (1), Proviso, as incorpo- 
rated by Patna High Court — Court can 
refuse to investigate the claim even after 
the case has been registered (Jan) 42 
———©, 21, R. 66 (2) (a) — “Preperty to 
be sold” — Less items than advertised 
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Civil P. C. (contd) 


put to sale — Whether the items so put 


to sale are “the property to be sold” > > 
| (Sep) 352 B 
O. 21, R. 84—Auction sale—Failure to 
deposit twenty-five per cent of purchase 
money -—— Resale of property — Fresh sale 
proclamation if necessary: (Sep) 352 A 
O. 21, R. 90 — Sale — Setting aside 
of on ground not taken in application 
(Sep) 352 C 
~ nel), ‘1, R. 97, sub-rule (3) (As added 
in Patna) — Court has no-power to con- 








done delay in filing application under’ 


Rule 97 (Oct) 358 A 
O. 22,.R. 2 — On death of Hindu 
father, his sons brought on record but 
not the married daughters =- Only the 
claim in respect of the daughter would 
abate (Mar) 110 B 
——O, 22, R. 3 — Abatement of suit — 
Application for substitution of some heirs 


only does not prevent abatement 
(Oct) 399 


(Jan) 37 
——O. 22, R. 4 — When suit or appeal 
abates against all, as a whole (May) 164 
——O, 22, R. 4 — Suit against father and 
son — Father died and his name expung- 
ed — Right of widow under the Hindu 
Women’s Rights to Property Act 

(Jul) 250 B 
a A 22, R. 4 — Substitution of legal 





——O. 22, R, 4 — See also, S. 146 


representative —- No particular form of . 


application prescribed (Aug) 289 A 
——O. 22, R. 6 — Consolidation of suits 
— Court has inherent power to consoli- 
date — Principles (Sep) 340 
——O, 22, R. 9 — Abatement — Suit 


against firm does not abate on death of ` 


any partner (Nov) 441 A 


——O. 22, R. 11 — Where appeal does 
not abate as a whole - (May) 170 A 


——O. 26, R. 4 — Jurisdiction to issue 
commission — Witnesses within control 
of applicant (May) 155 C 


O. 26, R. 4 — Issue of commission — 
Court has jurisdiction to issue a commis- 
sion to exarnine a witness on prayer of a 
party to the proceedings (May) 155 D 


——O,. 26, R. 15 — “Expenses of commis- 





sion” (May) 155 E 
——O, 30, R. 1 — See Ibid, O. 22, R.'9 
(Nov) 441 A 
+——O, 30, R. 4 — See Ibid, O. 22, R.-9 

(Nov) 441 A 


——O. 34, R. 1 — In a redemption suit, 
the question of prior paramount title in 
the mortgaged property cannot be gone 
into : (Jan) 25 
—O. 41, R. 1 — Appellants are bound 
to file a certified copy of the judgment 
and order appealed against within limita- 
_ tion (May) 178 C 


Civil P. C. (contd. 
——O, 41, Rr. 4 and 33 — Scone — Provi- 
sions of Rules 4 and 33 cannot be restrict- 
ed to appeals and cross appeals only — 
Rules 4 and 33 mutatis mutandis apply to 
cross-objection (Apr) 126 
——O. 41, R. 17 — Appellant absent on 
date of hearing — Dismissal of appeal on 
merits is illegal (May) 166 
——O. 41, R. 22 — See Ibid, O. 41, R. 4 
(Apr) 126 
——O. 41, R. 23 — Inherent power of re- 
mand —- Courts should be slow to exer- 
cise it (Mar) 92 B. 


eee 41, R. 33 — See Ibid, O. 41, R. 4 


(Apr) 126 


CIVIL SERVICES 
—Bihar Service Code, Rule 76 — Provi- 


‘sion of ‘automatic cessation of service’ in 


— Violates Art. 311 (Nov) 431 B 





Coal Mines (Taking Over of Management) 
Ordinance (1 of 1973), S. 5 (10) — Effect 
on pending litigation — Lessee’s right to 
royalty, injunction against interference 
with possession etc, — Whether non-de- 
creeable (Sep) 328 C 


Constitution of India, Art. 14 — See l 

(1) Bihar Essential Commodities (Other 

than food grains) Prices and Stocks 

(Display and Control) Order (1967), 

= CL é (Dec) 469 B 

(2) Tenancy Laws — Bihar Tenancy 
Act (1885), S. 48-E (1) 


(Jul) 275 A 

13) Tenancy Laws. — Bihar Tenancy 
Act (1885), S. 48-E (11) 

(Jul).275 D 


(4) Tenancy Laws — Santal Parganas 
Tenancy (Supplementary Provi-~ 
Sions) Act (1949), S. 42 

(Jan) 1 H FB) 





-Art, 19 (1) (f) — See 
(1) Tenancy Laws — Santal Parganas 
Tenancy (Supplementary Provi- 
Sions) Act (1949) before amendment 
by Bihar Scheduled Areas Regula- 
tion (1969), S. 20 (Jan) 1 A (FB) 
(2) Tenancy Laws — Santal Parganas 
Tenancy (Supplementary  Provi~ 
sions) Act (1949), S. 20 (5) 
(Jan) 1 K (£B) 
(3) Tenancy Laws — Santal Parganas 
Tenancy (Supplementary. Provi- 
SONS) Act (1949), S. 42 
(Jan) 1 E (FB) 
——Art, 29 — - See Ibid, Art. 30 
(Mar) 10I 
Art; 30 — Protection under tuis Arti- 
cle can be claimed by an institution if 
only it is established by a xeliginus or 
linguistic minority. (Mar) 101 
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Constitution of India (contd.) 
Art. 31 — See 
(1) Tenancy Laws — Santal Parganas 
Tenancy (Supplementary Provi- 
sions) Act (1949), S. 20 (5) 
(Jan) 1 K (FB) 
(2) Tenancy Laws — Santal Parganas 
Tenancy (Supplementary Provi= 
sions) Act (1949), S. 42 
(Jan) 1 J (FB) 





—Art, 226 — See also 
(1) Panchayats —- Bihar Panchayat Raj 
Act (1948), 5. 55 (Dec) 462 B, C 
(2) Tenancy Laws —— Bihar Land Re- 
forms Act (1950), S. 4 (h) - 
l (Jul) 256 
(3) Tenancy Laws —— Santal Parganas 
' Tenancy (Supplementary Provi- 
sions) Act (1949), S. 58 (Feb) 59 
Art. 226 — Writ petition to quash 
order of eviction passed against -— Deci- 
sion given in a summary proceeding — 
High Court not to interfere in its writ 
jurisdiction (Jan) 21 
Art. 226 -—- Decision of S.D.O. on ques- 
tion of fact which he had jurisdiction to 
decide — Interference with it in writ 
jurisdiction not permissible (Jani 24 
Arts. 226 and 227 —- In exercise of 
writ jurisdiction the High Court will not 
interfere with a finding of fact arrived at 
by an authority in a summary proceed~ 
ing (Jan) 36 
——Arts, 226 and 227 — In exercise of 
writ jurisdiction the High Court will not 
interfere with a finding of fact arrived at 
by an auonty in a summary proceeding 
(Jan} 38 
EE 226 — Futile writ — Ocder 
granting permit to one of applicants 
though could not be sustained in law was 
not set aside as the permit was due to 
expire within a month (Jan) 39B 
——Arts. 226, 227 —- Statutory provision 
declared unconstitutional —- Relief there- 
under cannot be granted ` (Jan) 41 


Arts. 226 and 227 —- In exercise of 














writ jurisdiction the High Court will not. 


interfere with a finding of fact arrived at 
by an authority in a summary proceed- 
ing (Jan) 46 


Arts. 226 and 227 — Finding of fact 
arrived at by authority in summary pro- 
ceeding — H. C. does not interfere 

(Feb) 57 


Art. 226 — High Court will not re- 
verse Lower Court’s finding of fact based 
on materials on record (Feb) 61 


Arts. 226 and 227 — In the exercise 
of writ jurisdiction the High Court will 
not disturb a finding of fact arrived at 
by an authority in a summary proceed- 
` ing (Feb) 73 


——Art. 226 — Quo warranto — Writ in 
the nature of quo warranto cannot be 











Constitution of India (contd.) 
issued against a person not holding a pub- 
lic office (Mar) 85 A 


Art. 226 — Previous writ application 
withdrawn and petitioner seeking another 
remedy open —. Second petition not 
maintainable Mar) 85 B 


Art, 226 — Error apparent on face of 
record — H.C. will interfere 
(Mar) 87 B 


Art, 226 — Election conducted in 
Spite of H. C.’s stay order — Election can 
be quashed in writ jurisdiction — Re- 
medy before election tribunal no bar 
Mar) 87 C 
Art. 226 — Writ petition challenging 
rejection of nomination paper as wrong- 
ful filed prior to declaration of election 
results held maintainable (Apr) 139 C 


Art, 226 — Refusal in summary pro- 
ceeding to accept case of adverse posses- 
Sion — H. C, does not interfere 

(May) 152 
Art. 226 — Refusal in a summary 
proceeding to accept case of long posses- 
sion — Interference (May) 154 
Arts. 226 and 227 —- Although source 
of a right be contractual rights, High 
Court can grant relief if the impugned 
order is arbipary and unlawful 























(Jul) 253 
——Àrts, 226 and 227 —— Writ petition 
under — Relief is discretionary — In- 


stance where quashing of summary order 
was declined (Jul) 266 A 


Arts. 226 and 227 —— Petition by 
newly constituted Managing Committee 
through its Secretary challenging order 
of President of Board —— Maintainability 

(Sep) 335 -D 
Art. 226 — Right to ke considered 
for appointment gives locus standi 

(Oct) 377 D 
Art. 226 — Objection regarding de- 
fects in election petition mot raised be- 
fore Election Tribunal —- They can be 
raised in writ petition (Oct) 389 D 


Art. 226 — Power of High Court to 
interfere with dècision of election Tri- 

















bunal (Oct) 389 E 

Art. 226 — Question cf jurisdiction 
raised for the first time — Even then it 
. can be allowed (Oct) 396 B 





Art. 226 — Findings of fact — Can- 
not be interfered with in a writ petition 
(Nov) 401 B 


Art. 226 — New case — Requiring 
pleading and proof — Cannot, for the 
first time, be raised in writ vetition 

(Nov) 401 C 
Art. 226 — Certiorari —- Question of 
jurisdiction can be raised for the first 
time in petition under (Dec) 479 B 
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Constitution of India (contd.) 


— Art. 227 — See 
(1) Ibid, Art. 226 (Jan) 36, 38; 41; 46; 
À (Feb) 57; 73; (Jul) 253, 
266 A; (Sep) 335 D 
(2) Panchayats — Bihar Panchayat. Raj 
Act (1948), S. 55 (Dec) 462 B,C 
(3) Tenancy Laws, Santal Paraganas 
Tenancy (Supplementary Provi- 
sions) Act (1949), S. 58 (Feb) 59 
— Art. 311 — Five years absence with- 
out leave — Order declaring cessation of 
employee’s service without hearing him 
— Is violative of (Nov) 431°A 


——Sch. VII, List IJ, Entry 21 — See 
Tenancy Laws — Santal Parganas Tens., 
ancy (Supplementary Provisions) Act 


(1949), S. 42 (Jan) 1 C (FB) 


CO-OPERATIVE SOCIETIES 


— Bihar and Orissa Co-operative Societies 
Act (6 of 1935), S. 11 — Appeal to State 
Government before filing revision to Re- 
gistrar — Propriety (Feb) 77 A 
S. 24 — Succession to membership of 
society — Question needs solution by re~ 
course to general law including Regula- 
tions 25 to.28 of Table A of Companies 
Act (Feb) 52 


——S. 35 — Enquiry into affairs of a 
Trade Union — Denial of opportunity is 
opposed to natural justice (Jul) 269 
—S,. 48 — Bihar Co-operative Societies 
Rules, 1959, R. 33 — Staff Regulations 
S. H (II) — Order of punishment in dis- 
ciplinary proceedings — Appeal does not 
lie to Registrar but lies to Board of Direc- 
tors of society (Feb) 74 








S. 56 — Revision — Exercise. of 
power suo motu — No limitation is pres- 
cribed (Feb) 77 B 
—Bihar Co-operative Societies Rules 


(1959), R. 33—See Co-operative Societies 
—Bihar & Orissa Co-operative Societies 
Act (1935), S. 48 (Feb) 74 





Court-fees Act (7 of 1870) 


See under Court-fees and Suits Valua- 
tions. 


COURT-FEES AND SUITS VALUATIONS 


—Court-fees Act (7 of 1870), S. 12 (iij)-— 
Additional court-fee — High Court direct- 
ing as to in respect of lower Court appeal 


memo — Non-compliance with -— If 
power to reject that memo available 
(Nov) 439 


Criminal Procedure Code (5 of 1898), 

S. 145 — Finding as to possession in pro- 

ceedings under — Evidentiary value 
(Sep) 310 D 


Criminal P. C. (contd.) 
= 145 — Attachment of land — Mere 
order of attachment on the order sheet is 
not sufficient (Nov) 444 A 
Customs Act (52 of 1962), S. 11 — See 
Ibid, S, 111 (d) >- (Nov) 401 A 
——§, 111 (d) —- Prohibition to import 
Nepalese silver coins is a restriction 
under Section 11 (Nov) 401 A 
e9, 160 — See Ibid, S. 111 (d) 
(Nov) 401 A 
Deed — Construction — If the signature 
of one of the executants of a document is 
forged the entire document is vitiated 
(Jun) 215 E 


EDUCATION 
-Bihar High Schools (Constitution, Powers 


' and Functions of Managing Committee) 


Rules (1964), R. 3 — Weightage in tea- 
cher’s appointments under — “Seniority 
on account of earlier graduation” is a 
principle beyond the scope of . 

(Oct) 377 A 
-R 9, Cls. (5) and (7) (as amended, in 
(1967)), and Rule 17-A (1) — Appointing 
ad hoc committee (Apr) -117 
Rr, 10-A and 40 — Constitution of 
managing committee — Election dispute 
-~ President, Board of Secondary Educa- 
tion —- Powers to stay functioning of 


committee (Sep) 335 A 
R, 17-A (1) — See Ibid, R. 9, Cls, (5) 
and (7) l l (Apr) 117 
R, 34 — Secretary is incompetent 
under —— To issue Appointment Letter 
without consulting Managing Committee 

| (Oct) 377 B 


"R, 39 — See also Education — Bihar 
High Schools (Control and Regulation of 
Administration) Act (1960), S. 5 

(Mar) 89 B 
———R, 39 — President of the Board can 
appoint an ad hoe committee of one or 
more than one person assigning functions 
of the Managing Committee (Mar) 89 A 
R. 39 — Power of President to ap- 
point ad hoc committee (Apr) 121 
R, 39 — Applicability (Sep) 335 C 
R, 40 — See also Ibid, R, 10-A 

(Sep) 335 A 
mR, 40 —- Election dispute — President 
of Board has no inherent power to stay 
functioning of Committee till decision of 
dispute (Sep) 335 B 


—-Bihar High Schools (Control and Regu- 
lation of Administration) Act (13 of 1960), 


_ 8. 5 — Committee once formed can be 


varied -—- Expansion of committee is 
covered by Section 5 but not removal of 
person from authority (Mar) 89 B 
S, 8 (2) — Order of competent autho- 
rity — Validity (Jul) 260 


—Bihar High Schools (Control and Regu- 
lation of Administration) Rules— Notifi- 
cation No. II/R4-01/55-E-5172 Dt. 7-9-1955 


= own cost structure 
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Education—Bikhar High Schools Etc. Rules 
‘(contd,) 

issued by Education Department, State of 

Bihar. Rule 12 — No second show cause 

notice is provided in R. 12 


—Bihar Non-Government High Schools 
(Appointment and Service Conditions of 
Teachers) Rules (1955), R. 5.— Provision 
is not mandatory — Approval not sent 
within fortnight .by District Education 


Officer — Presumption of approval does - 


not arise (Oct) 377 C 


-—-Kameshwar Singh (Darbhanga) Sans- 
krit Vishwavidyalay Act (6 of 1960), S. 44 
—- Powers of Board of Sanskrit Educar 


tion — If can order dissolution of Ma- 
‘naging Committee of sanskrit High 
School (Dec) 450 


Statutes of the University of Bihar, 
Chap. XUI, Art. 3 (8) —- Ad hoc committee 
— Constitution of (Mar) 85 C 





Electricity Act (9 of 1910), S. 4 (1) — 
Licencé cannot be revoked unless grounds 
mentioned exist (Nov) 408 B 


——§S. 4 (3) — Notice to show cause under 
—Suit for injunction on receipt of such 
notice is not premature (Nov) 408 A 


Essential Commodities Act (10 of 1955), 
S. 3 (8c) — Validity of Sugar (Price De- 
termination) Order, 1972 — Price of sugar 
fixed cannot be challenged on ground that 
it was not: fixed on the basis of factories’ 
(Sep) 316 


S. 37 — See Bihar Rice oy Paddy 
Procurement Order (1972), Cl. 
Nov) 419 


Evidence Act (1 of 1872), S. 18 — Admis- 
sion of co-defendants how far binds other 
defendants (Sep) 310 B 
—S. 32 (2) — Recital of the boundary 
in document executed by a third party is 
not admissible in evidence (Jun) 215G 
——5. 45 — See Ibid, S. 47 (Jun) 215 D 
——S. 47 — Opinion of handwriting ex- 
pert or other witness is not conclusive — 
It is justiciable by the Court 

(Jun) 215 D 
——Ss. 49, 60 — Expert opinion contain- 
ed in a treatise — Admissibility 





(Jun) 206 B 
——S, 60 — See Ibid, S. 49 (Jun) 206 B 
——S, 73 — See Ibid, S, 47 

(Jun) 215 D 


— S 81 — Statement in Gazetteer — 
Reliability — (Jun) 206C 
——Ss. 101-104 — See Railways Act 
(1890), 5. 73 (Jul) 244 A 


—S, 114 — See Hindu Law —— Migra- 
tion. .,. (May) 160A 


(Jun) 240° 


Evidence Act (contd.) 
~S, 115° — Principles of acquiescence 
and estoppel when not aplicable 

(Oct) 389 B 


Fatal Accidents Act (13 of (1855), S. 1-A 


"emme suit for compensation and damages 


-(Apr) 129 B 


Foreign Exchange Regulation Act (7 of 
1947}, S. 8 — See : 
(1) Constitution of Indie, Art. 226 l 
(Nov) 401C 
(2) Customs Act (1962), S. 111 (d) 
(Nov) 401 A 
m>, 23-A — See Customs Act (1962), 
S. 111 (d) (Nov) 401 A 


Forest Act (16 of i 19279, S. 82 — Balance 
instalment of forest-produce sold by auc- 
tion is recoverable as arrears of land re- 
venue (Mar) 98 


General Clauses Act (10 of 1897), S. 21.— 
See Bihar Rice and Paddy Procurement 
Order (1972),°Cl. 13 (Nov) 419 


Hindu Law — Joint famity — Presump- 
tion — Continues until shown contrary, 
presumption gets weaker the more fur- 
ther one foes from the founder of the 
family — The initial burden of separation 
is'on him who sets up partition 

(Jun) 215 C 


Migration — Presumption 


(May) 160 A 


—Mitakshara Joint Family — Acquisi- . 


tion of properties in names of different 


members not necessarily inconsistent with ` 


jointness (Jun) 215 F 
Mother’s share — Becomes ascertain- 


ed only on actual partition between sons 
or father and sons (Dec) 477 C 


-————-Schools of Law — Applicability — 
Migration — Presumption and burden of 








proof . (Jun) 208 
‘Tribal Custom — Inheritance l 
(Jun) 206 A- 


Hindu Marriage Act (25 of 1955), S. 24 — 
See Ibid, S. 28 (Sep) 321 
D, 28 — Order under S, 24 — Revi- 
sion against, whether maintainable 

(Sep) 321 


Hindu Succession Act (30 of 1956), S. 1 — 
Act is not retrospective in operation `’ 


(May) 160 B 
———-S. 3 (d) — See Hindu Law — Tribal 
Custom (Jun) 206 A 


| omen. 4 (1) (b) — See Ibid, S. 14 


(May) 170 B 
S. 6, Proviso — Suit for recovery of 


arrears of rent of joint family property— 
Pra of plantiff father — Effect. 





(Mar) 110 A 
—s. 8 — See Civil P. C, (1908), ©. 22, 
R. 3 (Oct) 399 
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Hindu Succession Act (contd.) 
——Ss. 14 and 4 (1) (b) — Section 2 of 
Hindu Widows’ Remarriage Act if, in- 
consistent with Section 14 (May) 170 B 
— S, 14 — Widow becoming absolute 
owner under — Is competent to sell her 
undivided interest in the property 

_ (Dec) 477 B 


Hindu Widows’ Remarriage Act (15 of 
1858), S. 2 — See Hindu Succession Act 
(1956), S, 14 


HOUSES AND RENTS 


— Bihar Buildings (Lease, Rent and Evic- 


tion) Control Act (3 of 1947), S. 8-A (2) 

(as inserted in 1955) — Adjustrhent of 
municipal taxes paid by tenant 

(Oct) 361 A 

S. 11 (1) (a) — Temporary construc- 

tion by tenant is not ground for eviction 

(Mar) 83 B 

——S. 11 (1) (c) — Requirement of rent- 

ed house for personal occupation during 

construction of another house not covered 





(Mar) 83 A’ 


——S. 11 (1) (c), Explanation — ‘Agent’ 
— Co-landlord receiving rent for the time 
being is not an agent of other landlords 
` (Aug) 299 B 
S 11-A — O. 2, R. 2, Civil P. C. does 
not:bar application under S. 11-A in suit 
for eviction though the plaint does not 
claim past arrears of rent (Feb) 
——$S, 11-A — Proceedings under — Dis- 
pute as to relation of landlord and tenant 
— Jurisdiction to decide (May) 181 
S 11-A — Tenant’s defence if can be 
struck out 
—S. 11-A — Direction to tenant to 
make deposit at the rate of rent lasi paid 
(Oct) 361 B 
——§ 11-A — Expression “arrears of 
rent”? means “arrears of rent lawfully 














payable” (Oct) 361C 
-S. 11-A — Order for deposit of ren- 

tal arrears — If can include rent for 

period of pendency of suit (Nov) 421A . 





at last-paid rate —- Lawfulness of the rate 
under Section 4 —— If a pre-condition. 
(Nov) 421 B 


—S. 11-A — Deposit of rent — Order - 


for — When cannot include arrears 


(Nov) 424 
——S, 13 (1) — Remittance of rent — 
Modes — Tender of rent personally is 


not a condition precedent for remitting 





rent through agent (Mar) 83 C 
Interpretation of Statutes — See also 
Tenancy Laws — Bihar Tenancy Act 


(1885), Ss, 48-E and 48-E (1) 


(Jul) 275 A, C. 


(May) 170 B 


60. 


(Jul) 270 © 


S. 11-A — Deposit of arrears of rent. 
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Interpretation of Statutes (contd.) 
———In construing a statute one has to look 
to its substance and the real intention be~ 
hind the enactment (Mar) 83 D 
Word “may” or “must” in statute is 
not decisive and legislative intent has to 
be determined (Jan) 1 I (FB) 


Kamashwar Singh (Darbhanga) Sanskrit 
Vishwavidyalaya Act (6 of 1960) 
See under Education, 


Land Acquisition Act (1 of 1894), S. 23 (1) 
~~ Compensation under (Apr) 123 
9, 30 — Reference of dispute as ta 
apportionment of compensation — Refer- 
ence at the instance of State is competent 

a (May) 146°A 
S, 39 — Reference under — No period: 
of limitation is prescribed for making an 
application for reference under this sec- 
tion. (May) 146 B 


Limitation Act (9 of 1908), Article 116 — 
Claim for compensation for breach of 


term in a deed ; (Jun) 211 B 
~—Art. 144 — Possession of tenant — 
Adverse possession by prescription 

(Jan) 43 B 


——emmArt, 144 — Possession of one co-heir 
— When adverse to the other. co-heirs 
(Mar) 92 A 
Art. 182 (5) — Application to take 
some step-~in-aid of execution — Applica- 
tion whether made in accordance with 





law (Oct) 368 

Limitation Act (36 of 1963), S. 5 —~° See 
also 

(1) Civil P. C. (1908), O. 9, R. 13 : 

i (Jul) 272 


(2) Civil P. C. (1908), O. 21, R. 97 

, (Oct) 358 A 

———S, 5 — Condonation of delay — Suffi- 
cient cause for delay must be proved to 
the satisfaction of Court (May) 150 A 
S. 5 — Delay in filing required ‘docu- 
ment — Condonation of (May) 178 A 
. 5 — An oral order for removing 
defects made in the absence of. respon- 
dents cannot be considered to be an order 
condoning the delay in filing a relevant: 
document (May) 178 B 





‘m—mnArt, 52 — See Houses & Rents —~ 


Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (1947), S. 11-A 
(Feb) 60 


Art, 65 — Amendment of — Title by 
possession adverse against members of 
Scheduled. Tribes requires 30 years of stich 
possession (Jul) 266 B 


-—Art. 123 — See Civil P. C. (1908), 
O. 9, R. 13 (Jul) 272 


„Mineral Concession Rules (1960), R. 46 — 

~~ See Mines, and Minerals (Regulation 

and Development) Act (1957), S. 30-A 
(Sep) 328 A 
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Mines and Minerals (Regulation and De- 
velopment) Act (67 of 1957), S. 30-A (as 
amended by Act 15 of 1958) — Exemption 
for pre-1949 coal mining leases— Benefit 
of — If and when protects title of the 
lessee’s assignee (Sep) $28 A 


Motor Vehicles Act (4 of 1939), S. 48 — 
Stage carriage permit — After 1956 am- 
endment R. T. A. has no power to alter 
timings of arrival or departure 

. (Oct) 373A 
——S,. 57 (5) and (7) — Application for 
permit cannot be dismissed merely for 
absence of applicant (Jan) 39 A 


S. 58 — Grant of permits or renewals 
to private operators — Not barrec on 
routes outside of the true catchment of 
reservation scheme approved and notified 
under Act (Jul) 273 
—S. 64-A (prior to its amendmen? in 
1969) — Chairman of S. T.A. appointed 





but not members — Revision is compe- 
tent. : (Oct) 373 B 
—S5. 96 (2) — Defences open to insurer 

(Sep) 326 A 


——S. 96 (2) — Quantum of damages — 
Question of quantum of damages cannot 
be agitated unless it is beyond the statu- 
tory limit . (Sep) €26C 
——S. 110- B — Award of compensation 


— Award directing insurer to pay entire. 


amount awarded to injured is within Tri- 
bunal’s power ` (Sep) 326 D 
——5S. 110-D — Appeal — Quantum of 
damages assessed by Claims Tribunal — 
Interference by Appellate Court 
(Sep) 326 B 
PANCHAYATS . 


—Bihar Conduct of Business of Pancha- 
yat and Appointment of Executive Com- 
mittee Rules, 1960, Rr. 31 and 32 — Ex- 
ecutive Committee does not enter upon 
its office unless prescribed oaths are ad- 
ministered E (Dec) 462 D 
——R. 32 — See Ibid, R. 31 (Dec) 482 D 
—Bihar Panchayat Elections Rules (1959), 
R. 22 — Nomination paper cannot be re~ 
jected merely on general allegation of in- 
validity (Feb) 72 
R. 54 — See Ibid, R, 56 (Nov) 428 
— -R. 56 — Death of Mukhiya — One of 
two candidates for Mukhiya election dying 
after date for withdrawal: of nominations 
and before poll — Procedure 

(Nov) 428 


——R. 74 (a) — Recounting of votes —~ 
Tribunal is not bound to order recounting 
of ballot papers of both the parties 











(Jul) 267 B 

——Rr. 75 ‘and 77 — Provisions of, are 

mandatory (Oct) 389 A 
——R. 77 — See Ibid, R. 75 l 

(Oct) 389 A 


i R. 81, Proviso — Deposit . made as 
security fee under Rule 81 — Mis-~state- 





Panchayats—Bihar Panchayats Elections 
Rules (contd.) 
men? in written statement by depositor 
does not alter object of depcsit 
. (Feb) 65 A 
~——R, 81, Proviso — Party complaining 
under Rule 81 against the election peti- 
tioner must file separate petition or aff- 
davit alleging the complaints (Feb) 65 B 
. 87 — Recounting of votes — No 
bar to deciding it as a preliminary issue 
(Jul) 267A ` 


—BiLar Panchayat Raj Act (7 of 1948), 
S. 2 fe) — See Panchayats — Bihar Con- 
duct of Business of Panchayat and Ap- 
pointnent of Executive Committee Rules 
(1960:, R. 31 (Dec) 462 D 
———£. 10— See Panchayats— Bihar Con- 
duct of Business of Panchayat and Ap- 
pointment of Executive Ccmmittee Rules 
(1960, R. 31 (Dec) 462 D 


——-&. l1-— See Panchayats— Bihar Con- 
duct of Business of Panchayat and Ap- 
pointment of Executive Committee Rules 
(1960, R. 31 (Dec) 462 D 
————-S, 13-A — See Panchayats — Bihar 
Panchayat Election Rules (1959), R. 56 
‘ (Nov) 428 
--——-S 55 — Expression ‘Panch’ in — In- 
cludes Sarpanch (Dec) 462 A 
-——-S 55 — Mere electior as Executive 
Committee member constitutes no  dis« 
qualification under —- For contesting elec- 
tion of Panch/Sarpanch (Dec) 462 B 
-———5- 55 — Disqualification to be a panch 
under — Applies only at stage subsequent 
to nominations and election of panch 
(Dec) 462 C 


Tekkie 


À D 79 (1) i? — See Constitution of © 


India, Art. 22 (Apr) 139C 


S 79 (1) (i) — Mukhia — Disqualifi- 
cation — Misappropriation or negligence 
in entering amount in Register not ground’ 
-~ Skare in contract on. behalf of Pan- 
chayaz necessary (Mar) 87 A 
-———5. 79 (1), First Proviso’ — Order re- 
moving disqualification: under S. 79 (1) (£) 
~- Order in the name of Governor signed 
by Daputy Secrétary to Government is 
an order of Government (Apr) 139 A 
———§, 79 (1), First Proviso — Order re-. 
moving disqualification — Government 
can review its earlier order (Apr) 139 B 
———~-$, 84-B — See Constitution of India, 
Art. 226 (Apr) 139 C 








Partit on Act (4 of 1893), S. 4 — Applica-. 
tion under — Section 4 applies also to a 
suit fcr partition filed by a member of tha 
family fApr) 142 A 
———, 4 ~ Section 4 applies also to a case 
where specific portion of a dwelling house. 
has been transferred to a stranger 

{Apr) 142 B. 
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Partition Act (contd.) 
——S. 4 — Application under — Stage at 
which application can be made 

- (Apr) 142 C 
—S. 4 — ‘Undivided family’ — An un- 
divided family means a family which. is 
undivided qua dwelling house in ques- 
tion ' ‘(Apr) 142 D 


Partnership Act (9 of 1932), S, 69 (2) — 
See also Civil P. C. (1908), O. 14, R. 2 
(May) 184 
——S. 69 (2) — Suit by firm — Disclosure 
of names of partners not claimed — De- 


fendant cannot insist on production of 


register of firm for that purpose 
(Aug) 300 


Railways Act (9 of 1890), S. 73 -- Rail- 
way’s liability as carrier of goods under 
— Nature of (Jul) 244 A 
—S. 73 — Railway's liability for short 
delivery on ground of negligence etc. 
(Jul) 244 B 


Registration Act (16 of 1908), S. 17 (1) (b) 
— Family arrangement — Parties seek- 
ing it to be recorded — Registration of 
deed necessary (Jun) 215 B 
——S. 47 — See T. P. Act (1882), S. 52 
(Jun) 199 C 
—S. 77 — Scope of enquiry -in suit 
under section — Question of title cannot 
be gone into | (Nov) 443 


Representation of the People Act (43 of 

1951), S. 86 — See Panchayats — Bihar 

Panchayat Election Rules (1959), R. 75 
(Oct) 389 A 


Santhal Parganas Tenancy (Supplemen- 
tary Provisions) Act (14 of 1949) 
See under Tenancy Laws. 


Statutes of the University of Bihar 
. See under Education, 


TENANCY LAWS 


—Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), S. 8 — See Ibid, S. 35 (May) 182A 
—S. 35 — Preparation of record of 
‘rights — Government cannot call for and 
examine them (May) 182 A 


—Bihar Land Reforms Act (30 of 1950), 
S. 2 (k) — Zamindar in khas possession of 
Land at date of vesting — His right to 


recover possession from tenant denying 
his title (Feb) 69 A 
—S,. 4 (a) (b) — Right to fishery vests 
in State (Jul) 247 B 


—S. 4 (hy) — Annulment of transfer 
after relevant date — Enquiry that must 
precede — Nature of (Feb) 62 
—S. 4 th) — Annulment of khorposh 
grants —- Jurisdiction of authority to act 
under S. 4 (h) depends on decision on 
jurisdictional facts _ (Jul) 256 


Tenancy. Laws—Bihar Land Reforms Act 
(contd.) 


———-~, § — Land-holder loses even right 
to recover possession from trespasser. on 


vesting (Dec) 455 D 
9, 6 (1) (a) Gi) — Applicability 
(Dec) 455 B 


_—S. 6 (1) (b) — See also Ibid, S. 2 (k) 


.(Feb) 69 A 
———t. 6 (1) (b) — Per Mukharji, J. :— 
Landlord cultivating land at the time of 
vesting through adhbataidar cannot be 
said to be in ‘khas’ possession 

(Dec) 455 A 
9, 10 —- See Ibid, S. 10-A 
(Sep) 328 B 


-—5S. 10-A (as amended by Act 3 of 
1965) — Right of sub-lessee under—Con- 
dition precedent (Sep) 328 B 
———§, 35 — Bar to civil suit under — 
Nature of (Dec) 455 C 


—Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 2 (f) — See 
Ibid, 5. 16 (3) ` ' (Mar) 97 


. m9, § — Marking the returns “without 


prejudice” cannot make them non est in 
the eye of law (Jan) 47 B 
———5S. 7 — Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of 
Surplus Land) Rules, 1963, R. 8 — Infor- 
mation received by Collector — Basis for 
-= Verification under R, 8 — Procedure 

(Jan) 47 C 


ma, 10 —- Bihar Land Reforms (Fixa- 
‘tion of Ceiling Area and Acquisition of 


Surplus Land) Rules, 1963, Rr. 9 and 10 


— Non-compliance with procedure under 
R. 9 in preparing draft statements under 


R. 10 — Effect (Jan) 47 A 
=, 16 — Pre-emption — Claim for — 
Proof (Jun) 199 A 
———-§, 16 —- Right of pre-emption under 
— Scope ) (Jun) 199 B 


———9S, 16 (8) and 2 (f) — Land transfer- 
red homestead land but not of any land- 
holder — No pre-emption can be claimed 

(Mar) 97 
———$, 16 (3) — Right to pre-empt under, 
is not available in respect of exchange of 
land (Jul) 242 


——§. 16 (8) read with notification dated 


‘20th May, 1967 — Application under Sec- 


tion 16 (1) — Sub-divisional Officer is 
not empowered to transfer it to Land 
Reforms Deputy Collector 7 

(Oct) 396 A 


wD, 16 (3) — (Pre-emptory) Reconvey- 
ance under — Right to — Accrues only 
when registration of sale deed is com- 


plete (Dec) 479 A 
om, 31 (2) — See Ibid, S. 16 (3) 
(Oct) 396 A 
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Tenancy Laws (conid.) | 

Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Rules (1963), R. 8 — See Tenancy Laws 
— Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
oe Act (1962), S. 7 (Jan) 47 C 
9 — See Tenancy Laws — Bihar 
Land “Reforms (Fixation of Ceiling Area 
` and -Acquisition of Surplus Land) Act 
(1962), S. 10 (Jan) 47 A 
——R, 10 — See Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area 
and Finca ia of Surplus Land) Act 
(1962), (Jan) 47 A 


— Bihar Scheduled: Areas Regulation (1 
of 1969), S. 4 — See Tenancy Laws — 
.Santal Parganas Tenancy (Supplement- 
ary Provisions) Act (1949), S. 69 

(Jan) 1 D (FB) 


—Bihar Tenancy Act (8 of 1885), S. 48-E 
(as amended by Act 8 of 1970) — Remedy 
provided by is merely supplemental and 
not substitutive (Jul) 275 C 


——S,. 48-E (as amended by Act 8 of 
1970) — Validity — Does not viclate 
Art. 14 (Jul). 275 A 
——S, 48-E (11) (as amended by Aci 8 of 
of 1970) — Sub-section (11) being iscri- 
minatory is ultra vires - (Jul) 275 D 
——-S, 48-E (13) (as amended by Act . 8 
of 1970) —- Scope and applicability 
(J ul) 273 B 
——-S, 49-M — Protection under is avail- 
. able only to Loharas or Lohras who be- 
long to Scheduled Tribes (Sep) 309 
—S, 103-A — See Tenancy Laws — 
Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Act (1956), S. 35 
(May) 182 A 
aoe 103-A (as amended by -Bihar Act 
1 of 1967) — Period of limitation 
cribed under applies only to proceedings 
started on coming into force of the pro- 
vision 2 (May) 182 B 


—Chota Nagpur Tenancy Act (6 of 1908), 
Ss. 189. (6) and 139-A — Suit ‘against dis- 
missed Village Headman based on non- 
existence of Tenancy. relations — Suit 
for declaration of title and’ recovery of 
possession of and is cognizable by Reve- 
nue Court (Nov) 425 
S. 139-A — See Spig, S. 139 (6) 
(Nov) 425 


Santal Parganas Tenancy (Supple- 
mentary Provisions) Act (14 of 1949), 
S. 20—Before amendment by Bihar Sche- 
'duled Areas Regulation (1969) — See 
Ibid, S. 42 (Jan) 1 B (FB) 
——S, 20.— (before amendment by Bihar 
Scheduled Areas Regulation (1 of 1969)) 
— Restrictions on transfer of Raivati 
land in Section 20 are not violative of 
- Article 19 (1) (£ of the Constitution 


— R 





(Jan) 1 A (FB) 


._ Santal Parganas and 


pres-_ 
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Tenarecy Laws — Santal Parganas Etc. 
Act 1949 (contd.) 
——S 20 (before medm by Bihar 
Scheduled Areas Regulation (1 ot 1969)) 
— Transfer or settlement in contraven- 
tion of S. 20 (1) and (2) — If there could 
be acquisition of title by adverse posses- 
sion (Jan) 1 L (FB) 
——S. 20 — Order -of eviction — Pro- 
priety (Jul) 265 
S. 20 — Eviction under — Legality 
(Jul) 271 
—S. 20 (5) — Third proviso as amend- 
ed by Bihar Scheduled Areas Regulation 
(1 of 1969) —. Section 20 (5), third pro- 
viso i; valid and is not ultra vires’ Arti- 
cles 13 (1) (f) and 31 of the Constitution 
(Can) 1 K (ŒB). 
—S. 21 (6) — See Constitution of India, 
Art. 226 . (Jan) 46 
——S. 21 (1) Proviso (b) — Time limit 
on transfers — Expression “no such trans- 
fer shall be made for a reriod exceed- 
ing six years” — Meaning of (Jul) 255 - 
-——-§. 42 — See also (1) Ibid, S. 69 
(Jan) 1 D (FB) 
(% Constitution of India, Art, 226 , 
(Jan) 38 
—Se, 42 and 20 (before amendment by 
Bihar Scheduled Areas Regulation (1 of 
1969)) —- Limitation Act applied to the 
title by - adverse 
possession could be acquired under Re- 
gulaticn 3 of 1872 (Jan) 1.B (FB) 


'——S. 42 — Act falls within Entry 21, 
List I Government of India Act 1935 — 
Section 42 is not invalid -as being repug- — 
nant ‘to Limitation Act (Jan) 1 C (FB) 
——Ss 42 and 63 — ‘Right to acquire 
title ky adverse possession is statutory ' 
right ander Limitation Act and not a 
fundamental right guaranteed under 
Consti-ution (Jan) 1 E (FB) 
——S. 42 — Ejectment of unauthorised ° 
occupent — Civil Court’s ae not 
barred. 1 F (FB) 
——S, 42 — Proceedings Saria Act be- 
fore Ceputy Commissioner are not one- 
rous cr harsh to the litigant 

(Jan) 1G (FB) 
ee 42 — Section 42 is not violative. 
of Arficle 14 of the Constitution 7 

(Jan) 1 H (FB) 
—S, 42 — Section 42 is not exproprie- 
tary and does not come under mischief 
of. Artcle 31 of the Constitution 

(Jan) 1 J (FB) 
— S§. 53 — See Constitution of: India,. 
Art. 236 . (Jan) 41 
——S, 58 — Commissioner hearing se- 
cond eppeal under S. 58 has jurisdiction 
to rev2rse conclusions of fact a at 
by lower authorities (Feb) 59 
-——S, 69 — See also Ibid, 5., 42 

(I an) 1 E (FB) 
——Ss. 69 and 42 ——- Bihar Scheduled 
Areas Regulation {1 of 1969), S. 4 — Am- 
endment. of Article 65, Limitation Act by 
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Wenancy Laws—Santal Parganas Ete. Act 
(1849) (contd.) 

Repulation providing limitation of 30 

years instead of 12 in case of Scheduled. 

Tribes — Title by adverse possession 

whem acquired (Jan) 1 D (FB) 


ort — Damages -— Contributory negli- 
gence — Railway level crossing with 
gates and manned -—— Gates open 

(Apr) 129 A 
——Nerligence — Accident — Injury sus- 
tained by plaintiff by falling in a trench 
dug by defendant for laying wire lines 
— Duty of care (Aug) 294 B 


Transfer of Property Act (4 of 1882), 
S. 52 — Sale executed prior to but regis- 
tered after filing of suit — Lis pendens 


A. I. R. 1973 PATNA t? 
Transfer of Property Act (contd.) 
———S, 54 — Sale — Price part-paid — 
Title if passes with registration of deed 
(Oct) 386 A 
S, 55 (5) (b) — Payment of purchase 
money — Buyer’s duty — Extent of 


(Oct) 386 B 
S, 838 —~ Deposit of mortgage money. 
in court — If non-deposit hits redemp- 
tion suit (Oct) 386 D 
———, 106 — Construction of notice — 


No constrained or unnatural meaning 
must be attributed to the language in 
order to make otherwise an invalid 
notice, a valid notice (Jul) 286 A 


. S, 106 — A notice to quit on or be-« 


fore the last date of month entitles the 
tenant to vacate the premises by the mid~ 
night of the last date of the month 
(Jul) 286 B 
S, 106. — Notice to quit — Notice by 


_ aap ge ya S. 53-A is ee a co-lessor is not invalid (Aug) 299 A 

to plaintiff i (Jul) 247 A os. 111 (d) — Merger is a question of 

—S, 54 — Sale — Passing of conside- intention (May) 175 

gation — Whether can be challenged by Trusts Act (2 of 1882), S. 90 — Applica- 

stranger (Sep) 352 D bility (Jun) 211 4 
ar me E r+ oł 
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l ETC. IN A. 

Diss. = Dissented From in; Not 

Over, = Overruled in; Revers. 
“ATR 1928 Pat 537, Sir Hari Ram v. 
Lachmi S: ngh — Diss. AIR 1973 


Delhi 112 A (Apr). 

-AIR 1949 Pat 112 = 29 Pat LT 483, Mrs. 
Minne Lal v. Mahadev Lall — Diss. 
AIR 1973 Orissa 169 A (FB) (Sep). 

AIR 1952 Pat 66, Zeauddin v. Abdur Ra- 
fique — Diss. AIR 1973 Andh Pra 
19 A (Jan). 

AIR 1958 Pat 108, Khalil S. M. v. A. Sita- 
ram — Held no longer good law 
in view of AIR 1968 Pat 415 (FB) as 
ao AIR, 1973 Pat 421 B 

v 

AIR 1958 Pat 252 = 1958 Pat LJR 39 
(FB), Sheo Narayan Lal v. Prabhu 
pcg — Diss. AIR 1973 Cal 496 A 

v 

AIR 1962 Pat 357, Motiram Roshanlal 
Coal Co. (P.) Ltd, v.. District Com- 
mittee, Dhanbad — Not F. AIR 1973 
Pat 347 (Sep). 

(1965) Decision of Patna High Court, D/- 
3-9-1965 (Pat) — Revers.’ AIR 1973 
SC 239 (Jan). l 

-APR 1965 Pat 239, Rambilas v. Durga 
Bijai Prasad Singh — Diss. AIR 1973 
All 476 B (EB) (Oct). 

AIR 1966 Pat 1 = 1966 BLJR 359 (FB), 
State of Bihar v. Md. Ismail — Diss. 
AIR 1973 Mys 234 A (Sep). 


PATNA CASES OVERRULED; REVERSED AND DISSENTED FROM 


LR 1973 
F. = Not Followed in; 
= Reversed in. 


1967 BLJR (Notes) 27, 
Bhagat v. Mohd. Ali — Diss. 
1973 Pat 389 D (Oct). 

1967 BLJR 397, Bholanath Tewary v, 
Kuer Rup Narain Singh Trust — 
Over. AIR 1973 Pat 331 C (Oct). ` 

(1968) 2 ITJ 435 (Pat), Commr. of Income- 
tax v. S. P. Jain — Revers. AIR 1973 
SC 997 (May). 


Cr. £. No. 115 of 1967, D/- 4-8-1969 (Pat 
— Revers. AIR 1973 SC 1395 (Jul). 

1970 Pat LJR 462 — Revers. AIR 19773: 
EC 2145 (Sep). 

197) Pat LJR 531, Gourishankar v. State 
cf Bihar — Not F, ATR ee Pat 347 
(Sep). : 

AIR 1971 Pat 1 (FB), Nalini Kanta Chou- 
chary v, President of Bihar State 
Eoard of Religious Trusts — Revers: 
ZIR 1973 SC 2578 (Nov). 


AIR 1971 Pat 161, Nanik Chandra wv 
Eirendra Singh — Diss. AIR 1973 
Madh Pra 124 D (Jun). 

AIR 1973 Pat 60 = 1972 Pat LJR 529, | 
Managing’ Committee v. Tripurary 
Charan Palit — Over. AIR 1973 Pat 
331 C (Oct). 


Panchu Prasad: 
ATR 


COMPARATIVE TABLE 


Supplement to Comparative Table of previous years. 


Owing to late receipt of other journals the following Supplement to 
Comparative tables of AIR = Other Journals is issued, 


AIR Patna = Other Journals 


AIR 1970 Patna 
@1R Other Journals 


374 ILR 49 Pat 655 
432 ILR (1971) 60 Pat 1 


nd 


AIR 1974 Patna 
AIR Other Journals 


474 ILB (1971) 50 
Pat 115 


AIR Other Journals 


LFB1972 Pat LJR 416 
1972 BLJB 887 © 


“Zi ET) 
-33 1972 Pat LJR 526 
‘24 A 
'25 1973 BLJB 139 
. 1973 Pat LJR 47 
26 ove 
36 as 
37 1973 BLJB 311 
38 eee 
oi 1978 BLJR 344 
A l r ” a 
42 1973 BLJR 452 
-43 was 
«45 eee 
46 mie 
-47. 1978 BLIR 180 
1873 Pat LJR 198 
“$2 1972 Pat LIB 481 
(1872) 8 Co-op 
- LJ 376 
57 es 
“58 ees 
59 Ze 
60 1972 BLJR 818 
1972 Pat LJR 529 
- 1973 BLIR 301 
r 2 ees 
8s 1972 BLJK 465 
G4 ize 
-85 ens 
89 - ee 
72 eee 
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74 1972 BLIB 5. 
(1972) 8 Co-op 
LJ 99 
“77 1972 BLIR 466 
(1973-74) 9 Oo-op 
LJ 138 
Rl oon ~ 
-83 1871 BLIR 1073 
85 ees 
«37 +.. 
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AIR 
201 
204 


273 


294 
300 


302 
328 


AIR 1971 Patna 
Other Journals . 
ILR 49 Pat 802 
ILR (1971) 50 
. Pat 173 
ILR 49 Pat 993 


TLR 49 Pat 1050 


ILR (1871) 50 
Pat 270 


ILR 49 Fet 695 
TLR 49 Pat 929 


. 
’ 


ATR 
350 


54 


a 


342 
374 


AIR 1971 Patna 
Other Journals 
ILR (1971) 60 
22 


Pat 
IGR (1971) 80 

Pat 187 
IDR 49 Pat 716 
ILR 49 Pat 671 
ILR 49 Pat 810 
ILR (1971) 60 


Pat 293 
ILR (1971) 50 `. 
Pat 231 


` 


AIR 1973 Patna = Other Jourrals 


AIR 


82 
97 


98 
161 
110 
Ul 
117 
121° 
123 
126 


129 
130 
142 


Other Journals 


son 


1973 BLJR 12 
1973 Pat LIR 44 
1913 BLIR 313 


too 
Dai 


1973 BLJR 675 
1973 BLIR 187 
1972 BLJR 928 
1973 Pat LJR 186 


orn 


1971 Pat LIR 653 
1973 Pat LIB 20 
1978 BLJR 113. 
1972 Pat LIR 590 
1973 BLJR 416 


1978 BLJR 89 
1973 Fat LJR 249. 


1973 Pat LJR 41 


tes 
v.. 


eee 


1973 Pat LIR 946 
1972 Pat LIB 605 
1973 BLIB 97 
1973 BLIR 102 


1973 BLIR 117 


1873 Pat LJR 244- 


1974 Ren GR 6 
1973 BLJR 263 
1878 Pet LIB 195 
1978 BLJR 884 
1973 BLIR 889 
1973 BLJR 211 


1973 BLJB 14 


es 


1973 Pat LIR 534 
1973 Pat LJR 183 


AIR 
208 
211 
213' 
214 
215 
240 
242 
244 
247 
260 
253 
255 


256 
260 
265 


. 
968 i 


287 


288 
289 


Other Journals 


1978 Pat LIR 149 


1973 Pat LIR 393 
1972 BLIR 987 


1973 BLIR 248 
1972 Pat LIR 832 
1973 BLIR 386 


1973 Pat LIR 215 
1973 BLJR 810 


1973 Ren OR 231 


3973 RLJR 353 
1973 Pat LJR 81 
- 1973 BLJR 662 


_ 1973 BLIR 210 
1973 Ben OF 419 
1978 BLJR‘30 

- 3973 Fen OR 150 
19738 Ren CY} 261 
1973 Pat LIR 287 


1978 Pat LJR 142 
‘1978 ACT 831 


1973 Pat LJR 156 
1973 BLIB 641 
1973 Pat LJR 242 


1978 Pat LJR 485 
43 Com Cas 552 


OTS poeziaro 


AIR:1971 Patna 
AIR Other Journals 
426°. ILR (1971) 50 

Pat 278 
AIR 1972 Patna 
AIR Other Journals 
359 1973 Ben C R 266 
392 1973 BLJB 57 
897 26 Fao LR 226 
43 FJR 301 
482 1973 BLJR 461 
AIR Other Journals. 
835 ig 
840 1973 BLJR 538 | 
345 1973 Pat LIR 284 
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$52 1973 PatLIR6 
1973 BLJR 258 
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£73 ee 
877 eae 
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889 1973 BLJR 589 
396 1973 BLJR 586 
399 1973 Pat LJR 363 
401- 1978 Pat LJR 855 
405 1973 Pat LOR 65 
408 1973 Pat LJR 116 
416 1873 BLIR 678 
419 ane 
421 ius 
494 vee 
426 1973 Pat LIR 530 
1973 BLJR 608 
427 wae 
498 ao. 
431 1973 Lab IO 1580 
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439 1973 Pat LTR 346 
1873 BLJR 612 
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1973 Ori L J 1867 
418 1978 Pat LIB 340 
1973 BLIR 595 
450 eae: 
455 
482 ve 
469 1973 Pat LJR 297 
1973 BLIB 544 
477 ve 
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« AIR 1973 PATNA 1 (V OCH 
a FULL BENCH 
`U. N. SINHA, C. J., K. B. N. SINGH. 
AND S. SARWAR ALI, JJ. | 

Bhauri Lal Jain and another, Petitioners 
y. Sub-Divisional Officer of Jamtara and 
others, Respondents. 

Civil Writ Jur. Nos. 1573 and 1793 of 
1970, D/- 24-4-1972. 

(A) Santal Parganas Tenancy (Suppie- 
mentary Provisions) Act (14 of 1948) before 
amendment by Bihar Scheduled Areas Regu- 
lation (1 of 1969), Sec. 20 — Restrictions on 
transfer of Raiyati land im Section 20 are 
not violative of Article 19 (1) (£) of the Com- 
stitution — (X-Ref: Constitution of India, 
Article 19 (1) (®.) | 

. Since there was no incidence of trans- 
ferability of Raiyati holdings in the Santal 
Parganas on the date of commencement of 
the Constitution, the restrictions on transfer 
of Raiyati lands in Section 20 do not of- 
fend against . Article 19 (1) (f) of the Con- 
stitution which does not have the effect of 
- creating or reviving a right which was non- 
existent on the date of commencement of the 
Constitution and even if Article 19 (1) ®© 
was attracted the restrictions on transfer in 
Section 20 were reasonable. AIR 1969 SC 


204 and AIR 1956 SC 60 and AIR 1961. 


SC 1684, Rel. on. (Paras 14, 15, 16, 36) 

(B) Santal Parganas Tenancy (Supple- 
mentary Provisions) Act (14 of 1949) before 
amendment by Bihar Scheduled Areas Regu- 
lation (1 of 1969), Sections 42 and 20 — The 
Limitation Act applied to the Santal parga- 
nas and. title by adverse possession could be 
acquired under Regulation 3 of 1872 — 
Those who did not acquire title by adverse 
possession could be evicted under Sec. 20 (5) 
or Section 42. 

The Limitation Act applied to the San- 
tal Parganas under Bihar Regulation 3 of 
1872 and title by adverse possession could 
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+ 


be acquired under an invalid transfer in 
contravention of Section 27 (1) of Regula- 
tion 3 of 1872 and those, who had acquir- 
ed good title by adverse possession under 
that Regulation, could not be evicted but 
those, who did not acquire title by adverse 
ossession under that Regulation, could be 


- victed under Section 20 (5) or Section 42 


even after the repeal of Section 27 (3) of 
that Regulation as the Act was supplemen- 
tal to the Regulation 3 of 1872. AIR 1949 
Pat 124 and AIR 1949 Pat 408 and 1957 
BLIR 820 and 1961 BLJR 714, Approved. 
; (Paras 19, 36) 
(C) Santal Parganas Tenancy (Supple- 
memtary Provisions) Act (14 of 1949), Sec- 
tion 42 — Act falls within Entry 21 List Il 
Government of India Act 1935 — Section 42 
is mot invalid as being. repugnant to Limita- 
tion Act — (X-Ref: Constitution of India, 
Schedule VII, List N, Entry 21). 


The Act in pith and substance falls with- 
in List I, Entry 21 of the Government of 
India Act 1935 and its provisions including 
Section 42 are not legislation with regard to 
limitation an item of the concurrent list of 
the Government of India Act, 1935 and the 
Act cannot be held to be bad in absence of 
assent of the Governor General and hence 
Section 42 is not invalid, as being repug- 
nant to the provisions of the Limitation Act, 
a central legislation dealing with acquisition 
of right by adverse possession. AIR 1947 
PC 60 and AIR 1947 PC 72, Rel. on; AIR 
1953 Pat 105, Approved. 

(Paras 22, 26, 36) 

(D) Santal Parganas Tenancy (Supple- 
mentary Provisions) Act (14 of 1949), Sec- 
tions 69 and 42 — Bihar Scheduled Areas 
Regulation (1 of 1969), Section 4 — The 
amendment of Article 65, Limitation Act by 
the ‘Regulation providing limitation of 30 
years instead of 12 in case of Scheduled 
Tribes, does not justify the inference that 
title by adverse possession could be acquir- 
ed under the Act in spite of clear provisions 
of Section 69. (Para 24) 


2 Pat. 


(E) Santal Parganas Tenancy (Supple- 
mentary Provisions) Act (14 of 1949), Sec- 
tions 42 and 69 — Right to acquire title by 
adverse possession is a statutory right under 
the Limitation Act and not a fundamental 
right guaranteed under Part II of the Con- 
stitution for the contravention of which Arti- 
cle 19 (1) (f) would be attracted which would 
make the provisions of the Act invalid — 
(X-Ref: — Constitution of India, Article 19 
(1) @.) AIR 1954 SC 686, Rel. on. 

) (Para 26) 

(Œ Santal Parganas Tenancy (Supple- 
mentary Provisions) Act (14 of 1949), Sec- 
tion 42 — It is not correct to say that the 
only forum, for eiectment of an unauthoris- 
ed occupant, is before the Deputy Commis- 
sioner under Section 42 and that the jurisdic- 
tion of the Civil Court is barred under Sec- 
tion 63. AIR 1967 SC 1581 and AIR 1963 
SC 605, Rel. on. (Para 28) 

(G) Santal Parganas Tenancy (Supple- 
mentary Provisions) Act (14 of 1949), Sec- 
tion 42 — The proceedings under the Act 
before the Deputy Commissioner camnot be 
said to be onerous or harsh to the litigant 
and may be quicker than in a Civil Court 
and thus eliminate delay in the dispensation 
of justice. , (Para 28) 

(ŒH) Santal Parganas Tenancy (Supple- 
mentary Provisions) Act (14 of 1949), Sec- 
tion 42 — Section 42 is not violative of Arti- 
cle 14 of the Constitution. — (X-Ref: Con- 
stitution of India, Article 14). 

The word “may” in Section 42 means 
“must” and therefore in cases of wrongful 
possession in contravention of the Act, the 
Deputy Commissioner has no discretion but 
is bound to order eviction and no question 
of discrimination within Article 14 of ‘the 
Constitution arises and the power under 
Section 42 being not administrative - but 


quasi-judicial, has to .be exercised accord- . 


ing to the rights of the parties and a wrong 
decision cannot be a ground of infringe- 
ment of Article 14 and can be corrected in 
appeal, revision or review. AIR 1963 SC 
1618 and AIR 1965 SC 1222 and AIR 1960 
SC 768 and AIR 1960 SC 801, Rel. on; 
1957 BLJR 820, Expln. 


(I) Interpretation of Statutes— The use 
of the word “may™ or “must” in a statute 
is not decisive and the legislative intent has 
to be determined as these words, having 
regard to the context, have varying signi- 
ficance and the word. “may” might mean 
“must” in the scheme and background of 


certain legislation. . (Para 28) 
(J) Santal Parganas Tenancy (Supple- 


mentary Provisions) Act (14 of 1949), S. 42 


— Section 42 is not exproprietary and does - 


not come under mischief of Article 31 of 
the Constitution — (X-Ref:— Constitution 
of India, Art. 31). 

Title by adverse possession cannot be 
acquired under the Act by the transferee in 
view of the clear bar of Section 69 and 
therefore, restoring back the property from 
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(Paras 28, 29, 30) 


A.LR. 


the urlawful possession of the transferee to 
the transferor under Section 42 will not 
come under the mischief of Article 31 of 
the Constitution and Section 42 cannot be 
said te be exproprietary. AIR 1960 SC 
1080, Dist. (Para 31) 

(Œ) Santal Parganas Tenancy (Sup- 
plemertary Provisions) Act (14 of 1949), 
S. 20 (5) — Third proviso as amended by 
Bibar Scheduled Areas Regulation (1 of 
1969} — Section 20 (5), third proviso is 
valid znd is not ultra vires Articles 19 (D) 
(f) anc 31 of the Constitution — (X-Ref:—~ 
aaa of India, Arts. 19 (i) (€) and 

Section 20 (5), third proviso is valid 
and cannot be said to be ultra vires Arti- 
cles 1E (1) () and 31 of the Constitution 
on the ground, that it does away with the 
right to hold and possess properties in res- 
pect of which a person has acquired title 
by adverse possession or that no guideline 
has been given for determining compensa- 
tion o7 that the compensation payable ac- 
cording to the price mentioned in the deed 
of trarsfer after thirty years is unreason- 
able. (Paras 32, 36) 


(L) Santal Parganas Tenancy (Supple- 
mentar~ Provisions) Act (14 of 1949), Sec- 
tion 2¢ before amendment by Bihar Sche- 
uled àreas Regulation (1 of 1969) — Sec- 
tion 20 was prospective and there could not 
be acquisition of title by adverse posses- 
sion in case of transfer or settlement in 
contravention of Section 20 (1) and (2), ac» 
quisition of title by adverse possession be- 
ing explicitly excluded by Section 69 (a) of 


the Act (Paras 20, 36) 
Cases Referred: Chronological Paras 
AIR 1270 Pat 358 = 1969 Pat LIR 


373, Budhinath Mishra v. State of 


Bihar 
AIR 1959 SC 204 = (1969) 1 SCR 
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Bishan Mahto 19, 27, 30 
AIR 1956 SC 60, Director of Endow- 
ments, Hyderabad v. Akram Ali 14 


AIR 1954 SC 686 = (1955) 1 SCR 
608, Jamuna Prasad Mukhariya v. 
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AIR 1953 Pat 105 = 1953 BLJR 55, 
Á anaki Nath Roy v. The State of 
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AIR 1949 Pat 124, Kala Devi v. 


Khelu Rai 19, 30 
AIR 1949 Pat 408, Kishun Barai v. 
Huro Pandey 19 


AIR 1947 PC 60 = 74 Ind App 23, 
Prafulla Kumar Mukherjee v. Bank 
of Commerce Ltd., Khulna 21 
AIR 1947 PC 72 = 74 Ind App 12, 
Megh Raj v. Allah Rakhia 
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_ Ghana Raut - 10, 14 
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M/s. J. C. Sinha, A. C. Sinha, S. R. 
Ghosal and S. B. Sanyal, for Petitioners; 
Messrs. Lalnarayan Sinha (the then Advo- 
cate-General), Sushil Kumar Jha, (G. P. ID, 
Yarakant Jha (S. C. I) and Braj Kishore 
Prasad (No. I), for Respondents. 


SINGH, J.:— In these three appli- 
cations under Articles 226 and 227 of the 
Constitution, the questions for determination 
are almost similar, though not precisely 
the same. The question of vires of Sec- 
tions 20 (1) and 42 of the Santal Parganas 
Tenancy (Supplementary Provisions) Act, 
1949 (Bihar Act XIV of 1949—hereinafter 
referred to as the Act), has been raised in 
the first two cases, while the question of 
vires of sub-section (5) of Section 20 of 
the Act, as amended by the Bihar Schedul- 
ed Areas Regulation, 1969 (Bihar Regula- 
tion I of 1969), has been raised in the third 
case. On account of the importance of the 
questions involved, the cases have been re- 
ferred to a Full Bench, and, with the con- 
sent of the parties, these have been heard 
together and are being disposed of by this 
judgment. 


2. In the first case (C. W. J. C. No. 
1573 of 1970), the order sought to be 
quashed is an order of the Sub-Divisional 
Officer, Jamtara, dated the 27th June, 1970 
(contained in Annexure ‘6’ to the writ ap- 
plication), holding that the petitioners had 
illegally and fraudulently occupied the 
lands belonging to respondent No. 2 and 
directing their ejectment under Section 42 
‘of the Act. In the second case (C. W. J. C. 
No. 1793 of 1970), the order sought to be 
quashed is another order of the Sub-Divi- 
sional Officer, Jamtara, dated the 30th Sep- 
tember, 1970 (contained in Annexure ‘3’ to 
the said writ application), holding -that cer- 
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tain lands belonging to respondents 2 to 5 
have been unauthorisedly transferred, and 
directing eviction of the petitioners there- 
from, under Section 42 of the Act. In the 
third case (C. W. J. C. No. 56 of 1971), the 
order sought to be quashed is also an order 
of the Sub-Divisional Officer, Jamtara, 
dated the 9th December, 1970 (contained in 
Annexure ‘3’ to the said writ application), 
ordering eviction of the petitioner of that 
case from certain plots of land, under Sec- 
tion 20 _G) of the Act, as amended by Bihar 
Regulation I of 1969, holding that’ posses- 
sion has been taken by the present peti- 
tioner in contravention of Section 20 (1) 
of the Act, and directing that the land be 
— to the rightful owner, respondent 
o. 2. 


_ 3. Section 20 (1) of the Act prohi- 
bits transfer by a Raiyat of his holding, 
except in cases where the right to trans- 
fer was recorded in the record of rights 
and that also only to the extent it was so 
recorded. Section 20 (2) contained further 
restriction in case of aboriginal Raiyats, 
restricting their right of transfer in case of 
transferable holdings only to a bona fide 
cultivating aboriginal Raiyat of the Par- 
gana or Taluk or Tappa, in which the land 
is situate. Section 42 and also sub-section 
(5) of Section 20 (old) authorised the De- 
puty Commissioner to evict persons having 
acquired land in contravention of the above 
provisions. The scope of the amended sub- 
section (5) of Section 20 is confined to 
cases of contravention of sub-sections (1) 
and (2) of that section and fraudulent trans- 
fer by scheduled tribes only since the 8th 
February, 1969. 


4. Shortly put, the defence of the 
petitioners in all the three cases before the 
Sub-Divisional Officer was that they have 
been in possession of the lands in question 
for more than 20 to 30 years, and, there- 
fore, they acquired indefeasible title, by 
adverse possession. I have refrained from 
mentioning the cases of the parties in de- 
tail, as I shall have occasions to refer to 
them after deciding the question of vires of 
the statutes raised in these cases. 


5. In these writ applications the 
petitioners, have challenged the vires of Sec- 
tions 20 (1), 20 (5) and 42 of the Act, as 


‘being ultra vires Articles 14, 19 (1) (f) and 


31 of the Constitution,.on the allegation 
that these provisions are violative of the 
fundamental rights guaranteed to the citi- 
zens to acquire, hold and dispose of proper- 
ties and are unreasonable restrictions on 
the rights of the citizens and no provision 
has been made for payment of compensa- 
tion in respect of the lands from which the 
petitioners have been evicted. The provi- 
sions of the amended sub-section (5) of 
Section 20 and Section 42 of the Act have 
been characterised as discriminatory, inas- 
much as unfettered discretion has been 
given to the Deputy Commissioner to oust 


4 Pat. [Prs. 5-8] 
a person from his land in a summary man- 


ner. 

6 A counter-affidavit has been filed 
on behalf of the Sub-Divisional Ofticer, 
Jamtara (respondent No. 1), in the first 
case and on behalf of respondents 2 to 5 
(petitioners before the Sub-Divisional Offi- 
cer) in the next.case. In the other two 


cases, ie., the first and the third, there is 


no appearance on behalf of the successful 


respondents. 


7. When the cases came up to be 
heard by the Full Bench, it was noticed that 
in none of the cases the State of Bihan 
was made a party, although the vires of 
certain provisions of State laws were under 
challenge. We permitted the learned coun- 
sel for the petitioners to add the State of 
Bihar as a respondent in these three appli- 
cations. The learned Advocate-General 
took notice and filed a counter-affidavit in 
each case on behalf of the State of Bihar, 
sworn by Shree Phulchand Singh, Deputy 
Secretary to the Government of Bihar, in 
the Revenue Department, who had been 
earlier Sub-Divisional Magistrate at Saheb 
Ganj in the- Santhal Parganas, in support 
of the vires of the statutes under challenge. 
In the counter-affidavit, facts have been 
alleged, asserting, that it can be taken as 
a established fact that the Santhals were not 
and are still not competent to stand on their 
feet and the operations of the general laws 
and regulations have always reacted very 
harshly on them. It is stated therein that 
between 1858 and 1871, when roads were 
laid and survey operations intensified, the 
effect was the opening up -of the country- 
sides and there was a large influx of Bhoj- 
puris from Bihar and Bengalis from Bengal 
and a large number of Mahajans and Ba- 
nias throughout the district were ever ready 
to lend money to the spendthrift Santhals 
by keeping some sort of hold or the other 
on their lands. This losing of land by the 
Santhals caused grave unrest. throughout 
the Santhal Parganas. In sub-paragraph 
(viii) of Paragraph 3 of the counter-affida- 
vit, mecessary details have been given on 
which it is asserted that a substantial por- 
tion: of the population of the district de- 
pending on agriculture consists of Santhals, 
Paharias and some other Scheduled Tribes 
and aboriginals, and in spite of provisions 
for advancing loan through Governmental 
agencies or registered money-lenders at con- 
trolled rate of interest, these Santhals and 
Paharias continued to remain under the 
clutches of unlicenced money lenders charg- 
ing interests at the rates from 25 to 75 per 
cent. o% 

The lands of the Raiyats being inalien- 

able, dubious. Mahajans adopted ingeni- 
ous devices to. grab their lands by getting 
various kinds of documents 
under influence of liquor and after filing 
suits by practising deception, got fraudulent 
compromise petitions filed by those San- 

als and obtain compromise decrees in 
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ALR 
those suits. Under Regulation HE of 1872, 
recorc of rights were prepared after giving 
notice to everybody concernzd and existing 
features. of holdings and prevalent customs 
were -ecorded. By and large, the holdings 
being completely untransferable, such of 
them, as were transferable by reason of cus- 
tom were so recorded in the record of 
rights, which are conclusive and not liable 
to be challenged at all. 

It is stated in Paragraph 6 of the coun- 
ter-affiavit. that it was apprehended that if 
the umtransferable holdings were permitted 
to be acquired, by the growth of local 
usages as the characteristic of transferabi-~ 
lity, taen, as a result of the backwardness 
and recklessness of the aboriginal; theip 
lands would pass into the hands of the 
Mahajans, creating a social and economic 
problem of great magnitude. To meet this, 
Sectior 27 of Regulation I of 1872 perma- 
nently imprinted on the holdings the char- 
acteristic of untransferability, preventing the 


_ future growth of any local usages to the 


contrary. This, however, afforded protec- 
tion tə such of the transferzes as were in 
continvous cultivating possession for oven 
twelve years, under the first proviso to sub- 
section. (3) of Section 27 of =he Regulation. 
With regard to the Act, it is stated in the 
counter-affidavit that this was enacted with 
a view to amend the existing law and Sec- 
tion 2” of. Regulation I of 1872 was re- 
placed by Section 20 of the Act. The per- 
sons who had already gained protection 
under the provisions of Section 27 of the 
Regulacion, were not affected, but similar 
future protections were withdrawn. It is 
also stated that Article 19 o7 the Constitu- 
tion dd not make untransferable holdings 
of the Santhal Parganas tramsferable, and, 
even i= Article 19 of the Constitution is 
attracted, then having regard to the Special 


` conditions of the Santhal Parganas, the res- 


triction in respect of the transferability of 

the hodlings is reasonable in the interest of 
the general public of the District, as also 
i ea in the interest of the Scheduled 
Tibes. 


9. Mr. J. C. Sinha, appearing fop, 


the petitioners in all these three cases, has 
urged that Section 42 of the Act is ultra 
vires Article 19 (1) @) of the Constitution 
of Inda, because it imposes unreasonable 
restrictions on the right of the petitioners 
to acquire and possess properties, in respect 
of whch they have acquired title by ad- 
verse possession. He has submitted that 


the rigat of transfer by a Raiyat of an oc-: 


cupanc~ holding was a right in land in the 
districte of Bhagalpur and Birbhum, por- 
tions cf which later came to be carved out 
as a separate district, called the District of 
Santhal Parganas, and that it was not a per 
sonal rght. Therefore, he submitted that 
an occupancy Raiyat has a right to transfer 
his holding, the land being transferable, sub- 
ject to the right of the landlord to take 
possession, if the transfer was of the whole 
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holding. He urged that since the Raiyats 
in all the last two cases have transferred 
only a part of the holdings the landlord 
could not take possession of the holdings, 
and, although the landlord was not bound 
to recognise the transfers, but, vis-a-vis the 
Raiyats and the tranferees, the transfers are 
complete. According to Mr. Sinha, when 
the Santhal Parganas was constituted, there 
was no incidence of non-transferability of 
the occupancy holdings in the district, nor 
any law to that effect came on the statute 
book. Mr. Sinha has referred to a letter 
dated the 6th October, 1887, from the Secre- 
tary to the Government of Bengal, Reve- 
nue Department, addressed to the Commis- 
sioner of the Bhagalpur Division and the 
Santhal Parganas (printed at pages 239-43 
of the Santhal Parganas Manual, 1911— 
Third Edition), in support of his submission 
that some forty thousand cases of transfer 
of land had been noticed, wherein a sug- 
gestion was made to restrict transfer by 
legislation. Thereafter, Section 27 was jin- 
corporated in Regulation IM of 1872 by 
amendment. He submitted that Section 27 
has been repealed and Section 20 of the 
Act has been enacted in its place in 1949, 
and that with the enforcement of the Con- 
stitution of India on the 26th January, 1950, 
such restriction on transfer would be hit 
by Article 19 (1) (f of the Constitution and 
will get eclipsed. He has also urged that 
after enforcement of the Constitution, on 
the 26th January, 1950, the provisions of 
Section 42 of the Act, empowering the Col- 
lector of the District, at any time, in an 
arbitrary manner, to annul ny transfer 
made in contravention of the Act, was hit 
by Articles 19 (1) ©, 14 and 31 of the 
Constitution. 


9. Mr. Sinha also urged that al- 
though the Scheduled Tribes are a protect- 
ed clan under the Constitution Section 42 
of the Act not only protects the Scheduled 
Tribes, but has been made lex loci of San- 
thal Parganas, applicable even to the per- 
sons who are not members of the Scheduled 
Tribes. He emphasised in this connection 
that persons who are not members of the 
Scheduled Tribes and who do not belong 
to the district, have also acquired lands as 
already mentioned, and, in their cases also 
if Section 42 is allowed to stand, it will 
make their lands non-transferable, when 
there is nothing in common between these 
purchasers of land im Santhal Parganas, 
who are commonly known as Dikus (out- 
siders), vis-a-vis the original inhabitants in 
those areas, and that Section 42 was ex- 
propriatory, inasmuch as it took away -pro- 
perty of A, after he has acquired valid 
title and gave it to B, without payment of 
any compensation and was clearly an ex- 


propriatory legislation and hit by Article 
31 of the Constitution. 
10. Tt is true that tho District of 


Santhal Parganas was carved out of certain 
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areas of the Districts of Bhagalpur and Bir- 
bhum by the Santhal Parganas Act, 1855 
(Act XXXVII of 1855), and, even if the 
occupancy lands of the Raiyats were trans- 
ferable in the Districts of Bhagalpur and 
Birbhum prior to 1855, as urged by Mr. 
Sinha, for which reliance is placed on a 
Full Bench decision of this Court in the 
case of Sundar Mohan Panigrahi v. Ghana 
Raut, 3 Pat LT 205 = (AIR 1922 Pat 114, 
that will not be decisive on the point of 
the land being ipso facto transferable in 
the District of Santhal Parganas. We have 
to examine the Jaw, which applied to the 
Santhal Parganas, after its creation in 1855. 
Mr. Sinha’s submission overlooks the basic 
fact that the area called Damin-i-koh and 
other areas of the Districts of Bhagalpup 
and Birbhum, principally inhabited by San- 

» Were carved out as a separate district 
of Santhal Parganas by the Santhal Par- 
ganas Act, 1855, principally for the reason 
that the general Regulations and Acts in 
force in the Presidency of Bengal were not 
adapted to the “uncivilized race of the peo- 
ple called the Santhals”, as the Preamble 
of the Act will itself show. The above Act 
of 1855 placed the new district under the 
superintendence and jurisdiction of an offi- 
cer or officers to be appointed by the Pro- 
vincial Government (as it was then called), 
who had to work under the directions and 
control of the Provincial Government, and 
the administration of civil and criminal jus- 
tice and collection of revenue vested in such 
officer or officers appointed by the Govern- 
ment. The .old laws and Regulations were, 
however, allowed to continue in those areas 
only in respect of trial of certain civil suits 
valued above Rs. 500/- and collection of 
permanently settled revenue. 


i. The next legislation of import- 
ance in this regard is the Santhal Parganas 
Settlement Regulation, 1872 (Regulation III 
of 1872), which came in force on the Ist 
May, 1872, in the District of Santhal Par- 
ganas, This Regulation originally consisted 
of 26 sections. Under Section 3 of this 
Regulation, certain Regulations and Acts 
were made applicable in the District and 
those were mentioned in the Schedule of 
the Regulation. No other enactment, either 
passed before or after the coming into 
force of the Regulation was to apply to the 
Santhal Parganas, unless expressly made 
applicable to this district. It may be men- 
tioned that the Limitation Act and the 
Code of Civil Procedure are am ongst the 
enactments mentioned in the Schedule, on 
which basis Mr. Sinha urged that the Limi- 
tation Act was applicable to the district and 
title by adverse possession could be acquir- 
ed. Section 9 authorised the State Govern- 
ment to order for survey to be made of the 
whole or any part of the Santhal Parganas, 
for the purpose of ascertaining and record- 
ing various interests and rights in land. 
Section 10 empowers the Government to 
appoint officers by whom settlement should 
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be made and to appoint officers to hear 
appeals and revisions from the orders of 
the Settlement Officers and to make rules 
and prescribe procedure for such officers to 
investigate into the rights in lands and 
hearing of suits. Section 11 bars the juris- 
diction of the Civil Courts regarding any 
matter decided by the Settlement Officer 
under those mules, except those of the 
Zamindars and proprietors inter se (as pro- 
vided in Section 25-A), and the decisions 


and orders of the settlement officers regard- - 


ing interests and rights in such matters had 
the force of decree of court: Section 12 
with inquiries into the landed rights 
and the Settlement Officer is required to 
inquire into and .to decide and record “the 
rights of the Zamindars and other proprie- 
tors, the rights of the tenants or Raiyats, 
the rights of the Manjhis or other bead- 
men as against both the proprietors and 
the tenants, and also any other landed 
rights to which by the Jaw or custom of 
the country or of any tribe, any person 
may have legal or equitable claim.” 
Section 13 deals with the form of re- 
cord of rights, and Section 14 requires 
notice to be given about the preparation 
of the record of rights, calling upon the 
persons to put forth their claims, either in 
writing or by verbal application, and the 
Settlement Officer is required to inquire 
into, settle and record all rights in, of 
claims to, the lands of a village even though 
such claims or rights may not be urged by 
the parties interested. Section 24 deals 
with the publication of the record of rights, 
inviting objections within a period of six 
months from the date of such publication 
against any entry made therein. Under Sec- 
tion 25, the record of rights is finally pub- 
lished after the expiry of the period of six 
months and such record shall be conclusive 
proof of the rights and customs therein re- 
corded, barring those cases where objec- 
tions had been’ raised and were pending, 
either before the original or the appellate 
authorities. Under the original Section 26 
of the Regulation, as enforced in 1872, the 
District Officers were authorised to take up 
land cases and pass provisional orders. The 
said section, which has been deleted by 
Amending Regulation IIT of 1908, may be 
usefully quoted:— 


“26. Pending the completion of a settle- 
ment under this Regulation, the Officers of 
the Santhal Parganas appointed under Sec- 
tion 2, Act 37 of 1855, may, if the Lieute- 
nant-Governor shall so -direct, take up and 
decide under this Regulation either on 
their own motion or at the request of the 
parties, any suit for rent or arrears of rent, 
or any claim for enhancement or abate- 
ment of rent, or any complaint of exaction 
or improper ouster from land or offices. 

Decisions regarding rates of rent or the 
possession of land or offices passed by 
these officers under this section shall re- 
main in force until such time as the record- 
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of-rights for the village or villages to which 
such decision may refer shall be prepared, 

The said officers shall also have power 
to pass such provisional orders as they may 
deem required for the maintenance of 
peace and order in the Senthal Parganas 
on all matters referred to in Sections 5, 9, 
10 and 12 to 24 of this Regulation; 
such provisional orders shall have the forces 
of a decision of Settlement Officers under 
these Regulations, until such time as the 
record-of-rights shall have been prepared op 
the matter shall have been decided by a 
Settlement Court.” ; 


12. After the preparation of the re- 
cord of rights was completed in the Dis- 
trict of Santhal Parganas, by the Santhal 
Parganas Settlement (Amendment) Regula- 
tion, 1908 (Regulation IH of 1908), Section 
27 was incorporated in Regulation HI of 
1872, prohibiting transfers by the Raiyats 
of their Raiyati holdings. Section 27 of 
Regulation DL of 1872 may usefully be 
quoted:— l 

“27 (1). No transfer by a Raiyat of 
his right in his holding or any portion 
thereof, by sale, gift, mortgage, lease or any 
other contract or agreement, shall be valid 
unless the right to transfer has been re- 
corded in the record of rights, and then 
only to the extent to which such right is 
so recorded. 

(2) No transfer in contravention of 
sub-section (1) shall-be registered, or shall 
be in any way recognised as valid by any 
Court, whether in the exercise of civil, cri- 
minal or revenue jurisdiction. 

(3) If at any time it comes to the 
notice of the Deputy Commissioner that a 
transfer in contravention of sub-section (1) 
has taken place; he may, in his discretion, 
evict the transferee and either restore the 
transferred land to the Raiyat or any heirs 
of the Raiyat who has transferred it, or re- 
settle the land with another Raiyat accord- 
ing to the village custom for the disposal 
of an abandoned holding; 

Provided— 

(a) that the transferee whom it is pro- 
posed to evict has -not been in continuous 
cultivating possession for twelve years; 

(b) that he is given an opportunity of 
rr cause against the order of eviction; 
and, ` 

(c) that all proceedings of the Deputy 
Commissioner under this section shall be 
subject to control and revision by the Com- 
missioner.” 


13. Then comes the Santhal Par- 
ganas Tenancy (Supplementery Provisions) 
Act, 1949, which came in force on the Ist 
of November, 1949, This Act is supple- 
mental to Regulation TI of 1872 and has 
repealed some of its provisions and certain 
other Regulations with wkich we are not 
concerned. It has repealed Section 27 of 
the Regulation (already quoted above) and 
in lieu thereof enacted Section 20, which 
reads thus:—— 
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“20. Transfer of Raiyat’s rights— 

(1) No transfer by a Raiyat of his 
sight in his holding or any portion thereof, 
by sale, gift, mortgage, will, lease or any 
other contract or agreement, express or im- 
plied, shall be valid, unless the right to 
transfer has been recorded in the record of 
rights, and then only to the extent to which 
such right is so recorded: 


Provided that a lease of Raiyati land 
in any sub-division for the purpose of the 
establishment or continuance of an excise 
shop thereon may be validly granted or re- 
newed by a Raiyat, for a period not ex- 
ceeding one year, with the previous written 
permission of the Deputy Commissioner: 

Provided further that where gifts by a 
recorded Santhal Raiyat to a sister and 
daughter are permissible under the Santhal 
law, such Raiyat may, with the previous 
Written permission of the Deputy Commis- 


. 


sioner, validly make such a gift; 

Provided also that an aboriginal Raiyat 
may, with the previous written permission 
of the Deputy Commissioner, make a grant 
in respect of his lands not exceeding one 


half of the area of his holding to his 
widowed mother or to his wife for her 
maintenance after his death. 

(2) Notwithstanding anything to the 


contrary contained in the record of rights 
no right of an aboriginal Raiyat in his 
holding or any portion thereof which is 
transferable sh be transferred in any 
manner to any one but a bona fide culti- 
vating aboriginal Raiyat of the Pargana or 
Taluk or Tappa in which the holding is 
situated; 

Provided that nothing in this sub-sec- 
tion shall apply to a transfer made by an 
aboriginal Raiyat of his 
ing or portion thereof in favour of his 
Gardi Jamai or Ghar Jamai. 

(3) No transfer in contravention of 
sub-section (1) or (2) shall be registered or 
shall be in any way recognised as valid by 
any Court, whether in exercise of Civil, 
criminal or revenue jurisdiction. . 

(4) No decree or order shall be passed 
by any Court or officer for the sale of the 
right of a Raiyat in his holding or any por- 
tion thereof, nor shall any such right be 
sold in execution of any decree or order, 
unless the right of the Raiyat to transfer 
has been recorded in the record of rights 
or provided in this Act and then only to 
the extent to which such right is so record- 
ed or provided. 

(5) If at any time it comes to the 
notice. of the Deputy Commissioner that a 
transfer in contravention of sub-section (1) 
or (2) has taken place he may in his discre- 
tion evict the transferee and either restore 
the transferred land to the Raiyat or any 
heirs of the Raiyat who has transferred it, 
or re-settle the land with another Raiyat 
according to the village custom for the dis- 
posal of an abandoned holding: 
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Provided that the transferee whom it is 
proposed to evict shall be given an oppor- 
tunity of showing cause against the order of 
eviction.” 

Sub-section (5) of this section has been 
substituted by the Bihar Scheduled Areas 
Regulations, 1969 (Bihar Regulation I of 
1969), by a new sub-section (5), and the 
scope of the new sub-section is confined to 
cases of transfer in contravention of sub- 
sections (1) and (2) of Section 20 by mem- 
bers of the Scheduled Tribes only, as speci- 
fied in Part II of the Constitution, and, 
not to Raiyats generally, and the new sub- 
section will be referred to while consider- 
ing the question whether title by adverse 
possession could be acquired under the Act. 


14, A review of the aforesaid 
enactments will show that there was no 
general incidence of transferability of Rai- 
yati holdings in the District of Santhal Par- 
ganas. The Santhal Parganas Act, 1855, 
which constituted the district, made the old 
laws and regulations applicable to a limited 
extent, none of which made Raiyati hold- 
ings transferable. In Regulation HI of 1872 
original, Section 26 made provisions for 
dealing with “improper ouster from land,” 
pending completion of survey operations. 
In course of survey, such of the lands 
which were specifically transferable by cus- 
tom were recorded as such, from which 
also it is clear that there was no general 
custom of transferability of holdings. After 
survey operations were completed, Section 
26, which outlived its utility, was substitut- 
ed by Section 27, which prohibited transfer 
by legislation, that is to say, it put an end 
to any further growth of custom of trams- 
ferability in case of non-transferable hold- 
ings, than those recorded as transferable by 
custom during the last survey. Even if a 
large number of invalid transfers were not 
disturbed, as relied upon by Mr. Sinha, 


that would not be a ground for holding that 


the lands were transferable in Santhal Par- 
ganas. It is, therefore, not necessary to 
refer to the decision in the case of 3 Pat LT 
205 = (AIR 1922 Pat 114) (supra). So far 
as the prohibition against transfers after 
incorporation of Section 27 in Regulation 
Ill of 1872, in 1908, the matter stands con- 
cluded by the decision of the Supreme Court 
in the case of Ram Kristo Mandal v. Dhan- 
kisto Mandal, AIR 1969 SC 204 that no 
incidence of transferability attached to lands 
of the Raiyats in Santhal Parganas and the 
lands were inalienable. The relevant por- 
tion from the said decision may usefully be 
gquoted:— 

“The language of Section 27 is clean 
and unambiguous. It prohibits any transfer 
of a holding by a Raiyat either. by sale, 


gift, mortgage or lease or by any other 
contract or agreement ............ sub-section 
(2) of Section 27 in clear terms enjoins 


upon the courts not to recognise any trans- 
fer of such lands by sale, mortgage, lease, 
etc. or by or under any other agreement os 
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contract, whatsoever.” 

Section 27 of Regulation DI -of 1872 was 
deleted by the Act of 1949, and, in its place 
Section 20 has been incorporated in the 
Act, as already stated, maintaining the pro- 
visions against . transferability of Raiyati 
Jands. It is thus apparent that there is no 
substance in the submission of Mr. Sinha 
that the Raiyati holdings were transferable 
in the District cf Santhal Parganas, and as 
the restriction of transferability incorporat- 
ed in the Act came in 1949, it became in- 
operative after the commencement of the 
Constitution of India. ‘There was no inci- 
dence of transferability of the Raiyati hold- 
ings in Santhal Parganas on the date cf the 
commencement of the Constitution, either 









Article 19 (1) (© of the Constitution, with 
effect from the 26th January, 1950. The 
relevant portion of the said Article reads 


thus:— 
“(1) All citizens shall. have the right— 
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(£) to acquire, hold and dispose of 
property,” l 
Whether the right which has been extin- 
guished was the right to hold the property 
or to dispose of the property, either under 
Section 27 of the Regulation or under Sec- 
tion 20 of the Act, the position is the same 
and Article 19 (1) ( of the Constitution 
has not the effect of creating a right which 
Was non-existent on the date of the com- 
mencement of the Constitution, as laid 
down in the case of Director of Endow- 
ments, Hyderabad v. Akram Ali, AIR 1956 
SC 60. A relevent portion from the said 
decision may usefully be quoted:— 

“It was conceded that the Nizam had 
power to confiscate the property and to 
take it away from the respondent ‘in toto’ 
and it was conceded that if he had done so 
the rights so destroyed would not have re- 
vived because the Constitution only guaran- 
tees to a citizen such rights as he had at 
the date it came.into force; it does not alter 
them or add to them: all it guarantees is 
that he shall not be deprived of such rights 
as he has except in such ways as the Con- 
stitution allows. But, if the Nizam could 
take away every vestige of right by a Fir- 
man he could equally take away a part of 
them and at the date of the passing of the 

_ Constitution the respondent _ would only 
have the balance of the rights left to him 
and not the whole, for what applies to the 
whole applies equally to the part.” 


15. It is not the contention of Mr. 
Sinha that the Act was not good when 
passed in 1949, but, according to the learn- 
ed counsel, the invalidity arises after the 
commencement of the Constitution of India. 
He has relied on Article 13 (1) in aid of his 
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submission that any law putting prohibition 
on sight “to acquire, hold and dispose of 
prop-rty” guaranteed under Article 19 (1) 
(f) cf the Constitution will be invalid and 
get eclipsed. Under Article 13 of the Con- 
stitu{on,  pre-constitutiona! laws which 
were. inconsistent with tke fundamental 


right. enumerated in Part MI of the Con- ` 


stituton have been rendered void to that 
extert. Article 13 (1) of the Constitution 
reade thus:— 

“(1) All laws in force in the territory 
of Irdia immediately before the commence- 
ment of this Constitution, in so far as they 
are inconsistent with the provisions of this 
Part, shall, to the extent of such inconsist- 
ency, be void.” i 
The Constitution having 
effect with respect to the point under con- 
siderztion, it does not make a non-transfer- 
able right transferable. Therefore the res- 
tricticn on transfer contained in Section 20, 
sub-scctions (1) and (2), of. the Act is not 
ultra vires Article 19 (1) ( of the Consti- 
tutior. It may be stated that none of the 
applications before us is by intending trans- 
ferror, that is to say by persons who want- 
ed tc transfer certain lands and felt handi- 
capped because of the provisions contained 
in the Act. The grievance îs by transferees 
or setlees. Ownership of property is a 
bundlz of rights and transierability is one 
of su-h rights and it will be falacious to 


no retrospective, — 


confu.e absence of one of the rights with ~ 


the ‘rroperty’ itself. If one of the rights 
is no2 est (sic) on the date of the com- 
mencement of the Constitution, that cannot 
be revived. It is only when the right was 
contimiing and the prohibition was wrong 


that article 19 (1) @ of the Constitution 


will come in, as observed by the Supreme 
Court in the case of Gurucatta Sharma vV. 
The ‘State of Bihar, AIR 1961 SC 1684 at 
page 1697, 


ie It will be convenient at. this 
stage to dispose of another argument of 
Mr. Smha that Section 20 (1) of the Act 
was im general terms and it prohibited trans- 
fer br all kinds of Raiyats. He conceded 
that tLe restriction may be reasonable with- 
in the meaning of Article 19 (5) of the Con- 
stitution in cases of Scheduled Tribes, but 
submited that it could not be so in case of 
Raiyats in general and that the law in so 
far as it has been made lex loci in the 
Distric of Santhal Parganas prohibiting 
transfer in all cases is an unreasonable res- 
trictioc and could not be justified under the 
said Article. He submitted that a large 
number of outsiders have somehow come 
to acqiire lands in Santhal Parganas, which 
transfe-s have been recognised. To apply 
the lav of non-transferability in those cases 
also cauld not be justified end those non- 
Schedired Tribe Raiyats of Santhal Par- 
ganas could not be allowed to rémain in 
the sare state as they were in the last cen- 
tury. “his argument of Mr. Sinha, though 
attractie, is without any substance and has 


` 
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of the Supreme Court reported in AIR 1969 extinct or abandoning any holding. k Thé 
SC 204 (supra), which has also referred to - argument of Mr. Sinha, therefore, that’ Sèc- | 
an earlier decision of the Supreme Court tion 20 (1) of the Act was violative of “Arti ale te 


-” 


in the case of Jyotish Thakur v. Tarakant cle 19 (1). Œ) of the Constitution, inasmuch|;.._ 
Jha, AIR 1963 SC 605. A relevant portion as this was made lex loci of Santhal Para] ris 


from: the said decision reads thus:— ganas and applied to non-Santhals, is with- ` 


“The prohibition against transfer of 
Raiyati- lands situate in Santhal Parganas 


has. its roots in the peculiar way of life of - 


Santhal Villages, which favour the emerg- 
ence of a powerful village community with 
its special rights over all the lands of the 
Village. This community of village Raiyats 
has preferential and reversionary rights 
over all lands in the village, whether culti- 
vated or un-cultivated. There is also in 
the majority of the village of this district a 
Headman, who, in addition to performing 
certain village duties, collects rent from the 
Raiyats and pays it to the proprietor. One 
of his duties in his capacity as the Head- 
man is to arrange for settlement of lands 
in his village, which may fall vacant and 
be available for settlement. All the Raiyats 
in the village are included in the Jama- 
bandi prepared for the village and it is the 
Headman’s duty to settle the available land 
to one of the Jamabandi Raiyats. It is 
manifest that the interest of the village 
community as also of the Headman would 
suffer if the land, which as Raiyati land 
would be included in the 
allowed to be taken out of the total quan- 
tity of. the Raiyati lands. If once thesa 
lands are allowed to lose their Raiyati char- 
acter, it is certain, the village may find, in 
the course of a few years, the total stock 
of land available for settlement to resident 
Raiyats dwindling before their eyes. It was 
in this state of things that the alienation of 
a Raiyati holding in any form was inter- 
dicted by Government orders in 1887. These 
orders had the effect of checking the prac- 
tice of open transfers. But transfers in dis- 
guised - forms continued as is clear from a 
note of Mcpherson to the settlement re- 
port of the Santhal Parganas wherein he 
warned against such disguised transfers. 
His note was accepted by Government and 
the result was the amendment of the Regu- 
Jation by which Section 27 was inducted 
therein:” 


The above decisions of the Supreme Court 
the counter-affidavits 








and fully justified in the interest of the vil- 
lage community of Santhal Parganas and 
for the protection of the Scheduled Tribes 
residing there, as it will be they who will 
have preferential right of getting those 
lands in the event of any Jamabandi Rai- 


Jamabandi, is. 


- the provision of the Act. 


out substance. 


_ 7. This takes us to the considera- 
tion of the next question urged by Mr. 
Sinha that Section 42 of the Act is ultra 
vires Article 19 (1) (f) of the Constitution, 
as it imposes an unreasonable restriction, 
on the right of the petitioners to acquire 
and hold properties, in respect of which 
they have acquired title by adverse posses- 
sion. The main plank of this argument is 
that the law of limitation was made applic- 
able to Santhal Parganas by Regulation II 
of 1872 and was in force in that district 
and, by virtue of Section 28, read with 
Articles 142 and 143 of the Limitation Act 
(corresponding to Section 27 of the new 
Act) the transferee or settlee of land in 
Santhal Parganas under a transfer which is 
invalid under the Regulation and the Act,’ 
after being in possession for twelve years, 
will acquire good title and could not be 
evicted by the Deputy Commissioner under 
Section 42 of the Act. The Act, in so far 
as it authorises the Deputy Commissioner, 
under Section 42, to evict a transferee or 
Settlee, at any time, even after a period of 
twelve years, adverse possession was invalid, 
as being in conflict with the. law of limi- 
tation, a Central statute, as assent of the 
Governor-General was not obtained under 
Section 107 of the Government of India 
Act, 1935, to save it from repugnancy. 


18. The learned Advocate-General, 
on the other hand, submitted that proviso 
(a) of sub-section (3) of Section 27 of Re- 
gulation IH of 1872 impliedly excluded the 
applicability of Section 28, read with Arti- 
cles 142 and 144 of the Limitation Act; 
and, Section 20 and proviso to Section 64, 
read with Section 69 (a) of the Act also, by 
necessary implication, excluded the applica- 
bility of those provisions of the Limitation 
Act. He submitted that the right to ac- 
quire by adverse possession is not a funda- 
mental right, but a statutory right, created 
by the provisions of the Limitation Act. 
If a trespasser fails to prescribe title before 
the commencement of the Act, then he can- 
not acquire title for the possession thereof. 
If he had already acquired title before 1949 
Act, then sub-title will not be affected by 
He also submit- 
ted that in pith and substance, the Act is 
a legislation with respect to “land............ 
Tight in or over land......... transfer, alie- 
nation and devolution of agricultural Jand;” 
within Entry 21 of List M of the Provincial 
Legislative List of the Government. of India 
Act, 1935, as it is ancillary to the main Act 
and in pith and substance is a legislation 
under that Entry and it cannot be said to 
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be a Jaw under Entry 4 of the Concurrent 
List, so as to make it ultra vires, and, 
therefore, the law was a good law when 
made in 1949, even if it laid down that a 
transfer in contravention of the Act could 
be annulled at any time. ‘These respective 
contentions need now be considered. 

19. As already pointed out, Section 
3 of Regulation I of 1872 made enact- 
ments mentioned in the Schedule applicable 
to the Santhal Parganas, and the Limitation 
Act is one of such enactments. The deci- 
sions of this Court, relied upon by Mr. 
Sinha, such as in the cases of Kala Devi v. 
Khelu Rai, AIR 1949 Pat 124, Kishun 
Barai v. Huro Pandey, AIR 1949 Pat 408, 
Kheyali Bhaiya v. Bisan Mahto, 1957 BL 
JR 820, and Thakur Hansada v. Raju Mian, 
1961 BLIR 714, support the contention that 
the Limitation Act applied to the Santhal 
Paraganas and title by adverse possession 
could be acquired under Regulation HI of 
1872. It will suffice to refer to a passage 
from the earlier decision, te, AIR 1949 
Pat 124:—~ 

“It does not follow, however, that de- 
fendants 7 to 9 are still in the position of 
trespassers, for, by this very Regulation, 
the whole of the Limitation Act was made 
applicable to the Santhal Parganas, includ- 
ing the provision regarding prescriptive 
title. It has accordingly been rightly held 
by the Subordinate Judge that the defen- 
dants, having entered on the land as tres- 
passers and having held it for a period of 
twelve years in open assertion of permanent 
tenancy rights therein, have now acquired 
the right asserted by these and cannot be 
ejected............ oe 
The learned Acvocate-General has challeng- 
ed the correctness of the aforesaid decision 
and has placed reliance on proviso (a) to 
sub-section (3) of Section 27 of the Regu- 
lation, for submitting that the application 
of Section 28, read with Articles 142 and 
144 of the Limitation Act is excluded. Sec- 
tion 27 (3) of the Regulation, which has 
been quoted already, authorises the Deputy 
Commissioner to evict a transferee, who 
has, come in possession in contravention of 
sub-section (1) of that section, in his dis- 
cretion. This power is subject to the ex- 
ception provided in proviso (a) to that sub- 
section, which reads thus:— 

“Provided— l 

(a) that the transferee whom it is pro- 
posed to evict has- not been in continuous 
cultivating possession for twelve years;” 
The argument cf the learned Advocate- 
General is that if the Limitation Act were 
really to apply, then there was no necessity 
of incorporating this proviso, and this im- 
pliedly excludes the application of the Limi- 
tation Act. He has submitted that this pro- 
viso is really in the nature of an exception 
on the power cf the Deputy Commissioner 
not to evict a particular class of transferee 
who has been in continuous cultivating pos- 
session for twelve years. It is difficult to 
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accept this contention of the learned Advo- 
cate-General, inasmuch as under Section 3 


. of che Regulation the whole of the Limi- 


taticn Act was made applicable to the 
Santhal Parganas and from proviso (a) to 
sub-section (3) of Section 27, in such a 
situation, the exclusion of the applicability 
of Section 28, read with Articles 142 and 
144 of the Limitation Act could not be in- 
ferred. No other provision of the Regula- 
tion has been relied upon by the learned 
Advocate-General, in support of his submis- 
sion The decisions of this Court, there- 
fore. taking the view that the Limitation 
Act applied to the district and adverse title, 
under Regulation, could be acquired, have 
beer correctly decided and those who had 
acquired good title under Regulation I of 
1872, could not be evicted. 

__ 20. Coming to the question whether 
title by adverse possession could be acquir- 
ed after the 1949 Act came in, it will be - 
usefal to refer to the impugned provisions 
of “he Act. Section 42 of the Act reads 

us — 

“The Deputy Commissioner may, at 
any time, either of his own motion op 
on an application made to him, pass an 
order for ejectment of any person who has 
encroached upon, reclaimed, acquired op 
com> into possession of agricultural land in 
contravention of the provisions of this Act 
or aay law or anything having the force of 
law in the Santhal Parganas.” 

The other two sections, namely, Sections 64 


‘and 69, of the Act may also be quoted:— 


“64. All applications made under this 
Act, for which no period of limitation is 
prov.ded elsewhere in this Act, shall be 
made within one year from the date of the 
accruing of the cause of action. 

Provided that there shell be no period 
= een for an application under Sec- 

on 42. 

A “69. Notwithstanding anything contain- 
ed im any _law or anything having the force 
of aw in the Santhal Parganas, no right 
shall accrue to any person in— 

_ +a) land held or acquired in contraven- 
tion of the provisions of Section 20, or, 

i 1b) land acquired under the Land Ac- 
quisition Act, 1894, for the Government op 
for any local authority or for a railway com- 
pany while such land remains the pro- 
perty of the Government or of any local 
authcrity or of a railway company, or, 

wc) land recorded or demarcated ag 
belorging to the Government or to a local 
authority which is used for any publie 
works, such as a road, canal or embank- 
ment or is required for the repair or main- 
tenarce of the same while such land con- 
tinues to be so used or required, or, 

(d) a vacant holding retained by a vil- 
lage Headman, ‘Mul Raiyat and members 
of their family, or a landlord, or, 

(=) village Headman’s official holding, 
grazing land, Jaherthan and burning. and 


~ 


buria grounds.” 
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Analysing the aforesaid provisions, it is 
maaks tbat Section 69 (a) has made it 
clear beyond doubt that notwithstanding 
anything contained in any law or anything 
having the force of law in the Santhal Par- 
ganas, no right shall accrue to any person 
in any land held or acquired in contraven- 
tion of the provisions of Section 20 of the 


Act. Section 20 has already been quoted 


and it prohibits transfer, settlement or lease 
in any manner, unless the right to transfer 
is recorded in the record of rights, in res- 
pect of any Raiyati holding. Therefore, al- 
though the law of limitation has been made 
applicable by Section 3 of Regulation IH 
of 1872, which provision has not been re- 
pealed by the Ket, still Section 69 makes 
jt clear beyond any vee of rath that 
no right will be acquired or accrued in con- 
AA of Section .20 of the Act. The 
proviso in Section 64 that there will be 
no period of limitation for filing an appli- 
cation under Section 42 of the Act also 
seems to achieve the same object. There- 
fore, the application of acquisition of title 
by adverse possession under Section 28, 
read with Articles 142 and 144, of the Li- 
mitation Act is explicitly excluded in the 
Act, as urged by the learned Advocate- 
General. Contravention of provisions of 
sub-sections (1) and (2) of Section 20 will 
be a continuing wrong because of Section 
69. Similar bar against accrual of any 
right in case of lands mentioned in Cis. (b), 
(c) (d) and (e) of Section 69, as quoted 
above, clearly points out that no right by 
adverse possession could be acquired by en- 
croachment also on the lands mentioned. 
The bar contained in Section 69 (a) is com- 
prehensive enough to include cases of en- 
croachment as well, as a case of encroach- 
ment could not be put in higher pedestal 
than a case of an invalid transfer, the idea 
behind Section 69 being to prohibit accrual 
of adverse possession in those lands in San- 

Parganas. It may, however, be made 
clear that sub-sections (1) and (2) of Sec- 
tion 20 of the Act are prospective, as con- 
ceded to by the Advocate-General and do 
not bar acquisition of title by adverse pos- 
session in respect of contravention of the 
Regulation, as distinct from the contraven- 
tion of the Act. 


21. The next question then arises, 
whether these provisions are invalid, being 
in conflict with the law of limitation. Learn- 
ed Advocate-General, however, urged that 
the scheme of the Act falls entirely undez 
Item 21 of List IL (Provincial List) of the 
Government of India Act, 1935, and, Sec- 
` tion 42 of the Act is ancillary to the main 
provisions of the Act, and, therefore, in 
substance, the entire Act, in pith and sub- 
stance, is a provision under List II and can- 
. not be said to be a law dealing with limi- 
tation under the concurrent Tist DY of the 
Government of India Act. The relevant 
portion of Entry 21 of List II (Provincial 
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List) of the Government of India Act, 1935, 
may usefully be quoted:— 


“Land, that is to say, rights in or over 
land, land tenures, including the relation of 
landlord and tenant, and the collection of 
rents, transfer, alienation and devolution of 
agricultural land; 


Law of Limitation and Civil Procedure Code 
are the enactments referred to in the Con- 
current List IM, besides others. These Lists, 
made in pursuance of Section 100 of the 
Government of India Act, which corresponds 
to Article 246 of the Constitution of India 
and Section 107, which corresponds to Arti- 
cle 254 of the Constitution, lay down that 
where a Provincial Law with respect to one 
of the matters enumerated in the Concurrent 
List contains any provision repugnant to the 
provisions of any Federal. or Indian Law, 
then assent of the Governor-General or His 
Majesty was essential for the law to prevail 
in the province. In the instant case, there is 
no dispute that the Act has not been assent- 
ed to by the Governor-General or His Ma- 
jesty, as required under Section 107 of the 
Government of India Act, 1935. A question 
arises, whether the Act is a legislation under 
Entry 21 of List I, in pith and substance, 
and, satisfies the pith and substance test, as 
laid down in the case of Prafulla Kumar 
Mukherjee v. Bank of Commerce, Ltd., 
Khulna, AIR 1947 PC 60 and in the case 
of Megh Raj v. Allah Rakhia, AIR 1947 
PC 72, as urged by the learned Advocate- 
General. 


22. Examining the Act from this 
point of view, it appears that the Act has 
been passed, as it has been considered ex- 
pedient to amend and supplement certain — 
laws relating to landlord and tenant in the 
Santal Parganas, as the preamble of the Act 
will show. This Act, undisputedly, is supple- 
mental to Regulation II of 1872, and has 
deleted Sections 27 and 28 of the Regula- 
tion, besides other laws, under Section 3, 
read with Schedule A of the Act. This Act 
consists of 9 Chapters. Chapter I deals with 
preliminaries and includes Section 3, men- 
tioned above. Chapter H deals with Village 
Headmen, and Mul Raiyats and contains Sec- 
tions 5 to 11. Chapter MI deals with Rai- 
yats, classes of Raiyats and their rights, and 
consists of Sections 12 to 26, and, includes 
Section 20, which has been quoted earlier, 
dealing with prohibition against transfer of 
‘Raiyati holdings and is one of the impugn- 
ed provisions. Chapter IV deals with Settle- 
ment of waste lands and vacant holdings 
and consists of Sections 27 to 42, and the 
vires of the last Section of this Chapter, i.e., 
Section 42, has been challenged, which has 
already been quoted Chapter V deals with 
rent and ends with Section 52. Chapter VI 
has only one Section, i.e., Section 53, which 
deals with acquisition of land and has been 
held to be ultra vires by a Bench decision 
of this Court in the case Budhinath Mishra 
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v. State of Bihar, AIR 1970 Pat 358. Chap- 
ter VIE deals with judicial procedure and 


begins with Section 54. The last section of 
this Chapter, ic., Section 63, deals with bay 
of suits and runs thus:—~ 


“63. No suit shall be entertained in any 
Court to vary, modify or set aside, either 
directly or indirectly, any order of the De- 
puty Commissicner in any application which 
is cognizable by the Deputy Commissioner 
under this Act and every such order shall, 
subject to the provisions of this Act relating 
to appeal and revision, be final: i 


Provided that nothing contained in this 
‘gection shall bar the jurisdiction of a Civil 
Court in matters in which it had jurisdic- 
tion immediately before the commencement 
of this Act.” 

Chapter VII deals with limitation and con- 
sists of Sections 64 to 66. Section 64, 
which provides that there shall be no period 
of limitation for an application under Sec- 
tion 42, has already been quoted. The last 
Chapter deals with miscellaneous provisions 
and consists of Sections 67 to 72. Secs. 67 
and 68 deal with penalties for contravention 
of the provisions of the Act, and service of 
notice on landlords, and Section 69, already 
quoted, bars acquisition of any right over 
lands acquired in contravention of Sec. 20, 
lands acquired under the Land Acquisition 
Act, Government or local authorities’ land, 
vacant lands of Headmen, Mul Rajtyats op 
landlords and official holdings of the Vil- 
lage Headmen, grazing land, Jaherthan and 
burial or burning grounds. Section 70 deals 


with recovery of dues, Section 71 with power 


to make rules and Section 72 with savings 
of special enactments. A review of the pro- 
|visions of the Act clearly shows that the Act 
completely falls within the above Entry 21 


of List II and is a legislation with reference - 


to that entry dealing with landlord tenant 
telations as well as the right of the tenant 
in land and prohibiting transfers, except as 
provided therein, and, further declaring that 
no right contrary to those provided in Sec- 
tion 69 of the Act will be allowed to ac- 
crue. Merely branching or trespassing in 
another field does not mean that it is a 
legislation on those topics. The power to 
legislate under Entry 21 of List II regarding 
land also includes all such powers as are an- 
cillary to the main power, that is io say, 
barring accrual of any right therein. There- 
fore, the bar to acquisition of right over 
Jand, as laid down in Section 69, or the 
power to evict under Section 42, at any 
time, are ancillary to the main power of the 
provincial Legislature to legislate with re- 
gard to ‘land’ and ‘rights in or over land’, 
as laid down in Privy Counci deci- 
sions relied upon by the learned Advocate- 
General. A similar question arose with re- 
gard to Bihar Land Reforms Act, 1950, with 
reference to vesting of Zamindari assets of 
incorporated Companies under the State of 
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Bihar as offending against the provisions of 
the Companies Act, and statute under List I 
of the Constitution, whick was rejected by 
this Court in the case of Janakinath Roy v. 
Stat2 of Bihar, AIR 1953 Pat 105, as 
that Act was held to be in pith and substance 
a legislation under the State List IL It is, 
thersfore, manifest that Section 42 of the 
Act or its allied provisions cannot be said to 
be a legislation with regard to limitation, an 
iter. of the concurrent List, in- the Govern- 
ment of India Act, 1935, so that it may be 
held to be bad in absence of assent of the 
Govermor-General. 


_ 23. In support of his submission that 
the Limitation Act applies to the Santal Par- 
ganzs, and its application was not excluded 
under the Act, Mr. Sinha relied upon the 
Biher Scheduled Areas Regulation, 1969 
(Bihar Regulation I of 1969), which was as- 
sented to by the President on the 8th Febru- 
ary, 1969, and which amended Article 65 of 
the Limitation Act by providing a longep 
peried of 30 years’ limitation in case of 
Scheduled Tribes instead of 12 years. The 
argument is that if title by adverse posses- 
sion could not be acquired under the Limi- 
tation Act, in Santhal Parganas, which is a 
Scheduled Area, there was no meaning in 
prov_ding, by amendment, a longer period of 
limitation for possessory suits by Santhals. 
He kas also urged that this Regulation (I of 
196% has amended Section 20 (5) of the Act 
and from the third and the last proviso to 
the amended sub-section (5), it will be ap- 
parent that adverse possession could be ac- 
quired in case of Scheduled Tribes after 30 
year’ possession and on parity after twelve 
year: in case of non-Scheduled Tribes. 


_ 34 TIt will be relevant at this stage 
to refer to the Bihar Scheduled Areas Regu- 
lation, 1969 (Regulation I cf 1969). Under 
Section 3 of this Regulation, the Court, in a 
Suit or in a proceeding relating to transfer 
cf lend by members of a Scheduled Tribe, 
can gnore admissions made by the members 
of the Scheduled Tribe and the fact admit- 
ted ims to be proved otherwise than by mere 
admi:sion and the Deputy Commissioner, 
who is now impleaded as party in all suits 
for declaration of title or possession is also 
authctised to produce any evidence in rebut- 
tal thereof. Section 4 deals with amendment 
of certain laws, in their application to the 
Scheculed Areas in the State of Bihar, and 
has eppended a Schedule thereto amending 
different sections of Central and State Acts. 
Relevant for our consideration will be items 
1, 2 and 6 of the Schedule appended to Sec- 
tion = Section 4, along with those relevant 


items of the Schedule thereof may usefully 
be quoted:—~ 


‘4, The enactments mentioned in the 
Schedule annexed hereto are amended in the 
manner and to the extent mentioned there- 
in in -heir application to the Scheduled Areas 
of the State of Bihar, 
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SCHEDULE . 
CENTRAL: ACTS 


T. Code of Civil Procedure (V of 1908). 
Rule 3 of Order L 


The following proviso shall be added, 
namely,— 

‘Provided that in suits for declaration 
of title or for possession relating to immo- 
vable properties of a member of the Sche- 
duled Tribes as specified in Part III of the 
Schedule to the Constitution (Scheduled Tri- 
bes) Order, 1950, the Deputy Commissioner 
concerned also be joined as a defen- 
dant.’ 

2. Limitation Act XXXVI of 1963— 


Article 65 of the Schedule: 
In the second column, the following 
words and figures shall be added at the end— 
‘but 30 years in respect of immovable 
property belonging to a member of the Sche- 
duled Tribes as ‘specified in Part HI to the 
Schedule to the Constitution (Scheduled Tri- 
bes) Order, 1950.’ ; 
BENGAL ACF 
XX 


XX xXx 

6. The Santhal Parganas Tenancy (Sup- 
plementary Provisions) Act, 1949 (Bihar Act 
XI of 1949): Section 20: . 

For sub-section (6), -the following sub- 
section shall be substituted, namely— 

<5) If at any time it comes to the no- 
tice of the Deputy Commissioner that a 
transfer of Jand belonging to a Raiyat who 
is a member of the Scheduled Tribes, as sp- 
ecified in part III of the Schedule to the 
Constitution (Scheduled Tribes) Order, 1950, 
has taken place in contravention of sub-sec- 
tion (1) or (2) or by any fraudulent method, 
he may, after giving reasonable opportunity 
to the transferee, who is proposed to be 
evicted, to show cause and after making 
necessary enquiry in the matter, evict the 
transferee from such land without payment 
of compensation and restore it to the trans- 
feror or his heir, or, in case the transferor 
or his heir is not available or is not willing 
to agree to such restoration, re-settle it with 
another Raiyat belonging to the Scheduled 
Tribes according to the village custom for 
the disposal of an abandoned holding: 


Provided that if the transferee has, 
within 30 years from the date of transfer, 
constructed any building or structure on 
such holding or portion thereof, the Deputy 
Commissioner shall, if the transferor is not 
willing to pay the value of the same order 
the transferee to remove the same within a 
period of six months from the date of the 
order, or within such extended time not ex- 
‘ceeding two years from the date of the order 
as the Deputy Commissioner may allow, fail- 
ing which the Deputy Commissioner may 
get such building or structure removed: 

Provided further that where the Deputy 
Commissioner is satisfied that the transferee 
has constructed a substantial structure or 
building on such holding or portion thereof 
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before coming into force of the Bihar Sche- 
duled Areas Regulation, 1969, he may, not- 
withstanding any other provisions of the Act, 
validate such a transfer where the transferee 
either makes available to the transferor an 
alternative holding or portion thereof, as the 
case may be of the equivalent value in the 
vicinity or pays adequate compensation to 
be determined by the Deputy Commissioner 
for rehabilitation of the transferor: 


Provided also that if after an enquiry 
the Deputy Commissioner is satisfied that 
the transferee has acquired a title by adverse 
possession and that the transferred land 
should be restored or re-settled, he shall re- 
quire the transferor or his heir or another 
raiyat, as the case may be, to deposit with 
the Deputy Commissioner such sum of 
money as may be determined by the Deputy 
Commissioner having regard to the amount 
for which the land was transferred or market 
value of the land, as the case may be, and 
the amount of any compensation for im- 
provements effected to the land which the 
Deputy Commissioner may deem fair and 
eqgitable.” 

Some changes have also been made in Sec- 
tion 67 of the Act, which are not relevant 
for our purpose. Mr. Sinha has urged that 
if Limitation Act was not applicable, there 
was no necessity of providing for a larger 
period of limitation in cases of Scheduled 
Tribes. The above argument of Mr. Sinha 
overlooks the basic fact that the aforesaid 
Regulation I of 1969 was enacted to make 


provisions and to amend certain laws in their 
application to the Scheduled Areas in the 


State of Bihar, as the preamble shows. The 


effect of the amendment is that the limita- 
tion under Article 65 of the Limitation Act, 
where applicable, will be 30 years in case of 
Scheduled Tribes instead of 12 years, as in 
the case of others. From the above amend- 
ment no inference can be drawn that title 
by adverse possession could be acquired 
under the 1949 Act, in spite of the clear 
provisions of Section 69 of the said Act, 
which has already been held by me to be a 
valid piece of legislation. 


25. Mr. Sinha has urged that under 
the third proviso to the amended sub-sec- 
tion (5) of Section 20, acquisition of adverse 
title under the Act was clearly provided fop 
in case of Scheduled Tribes, after adverse 
possession for 30 years, and it supported his 
argument that adverse title could be acquir- 
ed in case of non-Scheduled Tribes also after 
the expiry of twelve years adverse posses- 
sion. To understand the’ true import of the 
provisions of sub-section (5) of Section 20, 
as amended, it would be relevant to analyse 
the scope thereof. It may be recalled that 
the unamended sub-section (5) applied to 
cases of transfer in contravention of sub- 
sections (1) and (2) of Section 20, in all 
cases, that is to say, the Scheduled Tribes 
as well as the mnon-Scheduled Tribes. The 
amendment has confined its operation to 
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cases of transfer by Scheduled Tribes only, 
in contravention of sub-sections (1) and (2), 
also cover cases of transfer of land by Sche- 
_duled Tribes ‘by any fraudulent method’. In 
that respect, it has enlarged the operative 
field of sub-section (5) of Section 20, in res- 
pect of Scheduled Tribes. The first provi- 
so, in nut shell, lays down that where a 
transferee has been in possession for less 
than 30 years end he has constructed struc- 
ture on the land, it will be the option of 
the transferor to pay for the value of the 
structure in case of order of eviction, in the 
first instance, and, in default thereof, the 
transferee would be entitled to remove the 
structure. The second proviso, which deals 
with substantial structures, provides that the 
transfer will not be invalidated if the trans- 
feree makes available to the transferor an 
alternative holding in vicinity of transferred 
land or pays adequate compensation for re- 
habilitation of the transferor, as determined 
by the Deputy Commissioner. The third 
and the last proviso lays down that if the 
Deputy Commissioner is satisfied that the 
transferee has acquired title by adverse pos- 
session and that the transferor’s land should 
be restored, the Deputy Commissioner will 
determine the amount and will order resto- 
ration on the transferor’s depositing the 
amount for which the land was transterred 
or its market value, as the case may be, to- 
gether with compensation for the value of 
the structure on the land, as deemed fain 
and equitable by the Deputy Commissioner. 
This proviso has to be understood in the 
context that power has been given under 
the amended sub-section (5) to restore pos- 
session not only in the case of contravention 
of sub-sections (1) and (2), but in case of 
transfer by any fraudulent method also of 
the lands of the Scheduled Tribes. Since the 
scope of this provision has been widened, 
no argument can be sustained that acquisi- 
tion of title by adverse possession was en- 
visaged under the last proviso. This may 
very well relate to cases which are not cov- 
ered by contravention of sub-sections (1) and 
(2) of Section 20, and protected under Sec- 
tion 69 (a) of the Act. It will be relevant 
at this stage to mention that Mr. Sinha has 
also advanced a contradictory argument in 
relation to this last proviso that it is ultra 
vires Articles 19 (1) Œ and’ 31 of the- Con- 
stitution, which will be dealt with while con- 
sidering the question of similar argument re- 
garding Section 42 of the Act. 

26. The right to acquire title by ad- 
verse possession is a creation of the Limita- 
tion Act. Section 28 of the old Limitation 
Act corresponds to Section 27 of the new 
Limitation Act and it read thus:— 


“At the determination of the period 
hereby limited to any person for instituting 
a suit for possession of any property, his 
right to such property shall be extinguished.” 
Articles 142 and 144 of the old Limitation 
Act corresponded to Article 64 and 65 of 
the new Act and prescribed a period of limi- 
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tation for suit for possession to be filed with- 
in 12 years of dispossession. Section 3 of the 
said Act Jays down that a suit or appeal etc. 
filed beyond the period cf limitation shall 
be dismissed by the Court, even if no de- 
fence on account of limitation has been 
taken. It is thus apparent that the right to 
acquire title by adverse possession is a 
statutory right under the Limitation Act and 
not a common law right or a fundamental 
right guaranteed under Part II of the Con- 
stitution, for the contravention of which 
Article 19 (1) ( could be attracted which 
would make the provisions of the Act in- 
valid. This view finds support from the deci- 
sion of the Supreme Court in the case of 
Jamuna Prasad Mukhariya v. Lachhi Ram 
1955 SCR 608 = (AIR 1654 SC 686). In 
that case, the provisions of Sections 123 (5) 
and 124 (5) of the Representation of the 
People Act, 1951, under waich the publica- 
tion of false allegation at the election and 
appeal for votes on caste lines were declar- 
ed to be major corrupt practices, invalidat- 
ing an election. Those provisions were chal- 
Jenged as infringing the freedom of speech 
guaranteed by the Constitution under Arti- 
cle 19 (1) (a). This contention was repelled 
by the Supreme Court and a portion of the 
judgment may usefully be quoted:— 


“The right to stand as a candidate and 
contest an election is not a common law 
right. It is a special right created by statute 
and can only be exercised cn the conditions 
laid down by the statute. The Fundamental 
Rights Chapter has no bearing on a right 
like this created by statutes. The appellants 
have no fundamental right to be elected 
members of Parliament. If they want that 
they must observe the rules. If they prefer 
to exercise their right of fres speech outside 
these rules, the impugned Sections do not 
stop them. We hold that these sections are 
intra vires.” 

As already mentioned, the Limitation Act is 
operative in the Santal Parganas, but its ap- 
plication in so far as acquisition of title by 
adverse possession is concerned, has been 
abrogated to acquisition of ttle in regard to 
Raiyati lands and some other kinds of lands 
as mentioned in Section 69 of the impugn- 
ed Act, which the Bihar Legislature was 
competent to enact under the Provincial 
List H, while making law in regard to ‘Land’ 
and ‘right in or over land’. 

> 2i: Mr. Sinha has also urged that 
Section 42 of the Act is discriminatory, in- 
asmuch as if action for election is taken 
before a Civil Court, there will be a defence 
that the suit is barred, if brought aften 
twelve years, in case of non-Scheduled Tribe, 
or 30 years, in case of Scheculed Tribes, as 
under amended Article 65 of the Limitation 
Act, by Regulation I of 1969, but, there 
will be no defence, if action is taken before 
the Deputy Commissioner, under Section 42 
of the Act, for eviction. The position, there- 
fore, comes to this that whereas the suit will 
fail before the Civil Court, if such a defence 
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is sustained, but if the plaintiff will go before 
the Revenue Court, i.e. the Deputy Com- 
missioner, he will get the desired relief. 
Therefore, this was a harsher remedy and 
Section 42 was hit by Article 14 of the 
Constitution, as it was a denial of “equality 
before law or equal protection of laws.” He 
also urged that under Sec. 42 of the Act, the 
Deputy Commissioner may choose to inter- 
fere in one case and may not choose to 
interfere in another. This is discriminatory 
between a citizen and citizen. He has also 
urged that the true scope of the power of 
the Deputy Commissioner under Section 42 
is administrative as laid down in the case of 
1957 BLIR 820. That is to say, he can 
exercise those powers 
sought for within twelve years of wrongful 
possession and the question of title does not 
fall for consideration, which question can 
only be decided, in a suit, by a Civil Court. 

28. Learned Advocate-General, on 
the other hand, contended that where in a 
statute right and remedy both are mention- 
ed, a suit is barred and the only remedy 
available under the Act was under Sec. 42 
for ejectment of a person in unauthorised 
possession of agricultural land. He refer- 
ted to Section 63 of the Act, in support of 
his submission that no suit shall be enter- 
tained in any court to vary, modify or set 
aside, either directly or indirectly, any order 
of the Deputy Commissioner in an applica- 
tion, which is cognizable by the Deputy 
Commissioner and any order on appeal or 
revision shall be final. Learned Advocate- 
General also relied upon certain decisions in 
support of his submission, which need not 
be referred to as he rightly, in view of the 
decision of the Supreme Court in the case 
of the Northern India Caterers (P) Ltd. v. 
The State of Punjab, AIR 1967 SC 1581 
abandoned his submission that the jurisdic- 
tion of the Civil Court was barred: under 
the Act and the only forum for ejectment of 
an unauthorised occupant was before the 
Deputy Commissioner under Section 42 of 
the Act. In the case of Joytish Thakur, AIR 
1963 SC 605, already referred to, also an 
argument was advanced that under the 
Regulation, under Section 27 (3), the jurisdic- 
tion of the Civil Court was barred and the 
only remedy available was under Section 27 
(3) of the Regulation, which was negatived 
by their Lordships of the Supreme Court. 
The following passage from the said deci- 
sion may usefully be quoted:— 

“As a last resort, Mr. Jha argued that 
in any case the Civil Court has no jurisdic- 
tion in the matter and the only relief that 
can be given when an invalid transfer of 
Raiyati interest takes place is under Sec- 
tion 27 (3) of the Regulation. This sub-sec- 
tion of Section 27 gives a Deputy Commis- 
sioner of the District the right to evict the 
transferee and either restore the transferred 
land to the Raiyat or any of his heirs or to 
te-settle the land with another Raiyat ac- 
cording to the village custom, if at any time 
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where eviction is 


— the Civil Court will be th 
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it comes to his notice that a transfer in con- 
travention of sub-section (1) of Section 27 
had taken place. We can find no reason to 
think, however, that the provision of this 
relief was.intended to be exhaustive and to 
be a bar against any other reliefs in the 
courts. Indeed, the provisions of sub-s. (2) of 
S. 27 that no transfer in contravention of 
sub-section (1) shall be in any. way recognis- 
ed as valid by any Court, make it obligatory 
for the Civil Court when a dispute arises as 
regards the title to lands to ignore transfers 
made in contravention of Section 27 (1). 
For the proper exercise of that obligation 
it is necessary for the Court to decide whe- 
ther in fact the transfer on the basis of 
which one of the parties to the litigation 
based his claim was really made in contra- 
vention of Section 27 (1). If the Court is 
Satisfied that there was such contravention, 
the Court must necessarily proceed to dis- 
pose of the case on the basis that no title 
accrued to the transferee by such transfer. 
The objection that Section 27 (3) stands in 
the way of the plaintiff’s getting relief in the 
Civil Court cannot, therefore, succeed.” 

Section 20 (3) of the Act is also in identical 
terms as sub-section (2) of Section 27 of 
Regulation IH of 1872, on which due em- 
phasis. was given by their Lordships of the 
Supreme Court for holding that jurisdiction 
of the Civil Court was not barred. The 
Learned Advocate-General has also urged 
that the remedy under the Act was not har- 
sher, inasmuch as, even if a party goes to 
a Civil Court, the law to be applied before 
e provisions of the 
Act itself, which, under Section 69 bars the 
acquisition of any right in all classes of 
lands, mentioned in that section, which has 
already been dealt with. There is substance 
in this submission of the learned Advocate- 
General, which gets some support from the 
decision of the Supreme Court, quoted 
above, that the Civil Court also is not to 
recognise transfers in contravention of Sec- 
tion 20 of the Act and also to take note 
of Section 69, which bars acquisition of all 
rights. There is no substance in the sub- 
mission of the learned Counsel for the peti- 
tioners that the procedure to be followed 
before the Deputy Commissioner would be 
harsher. Under Section 54 of the Act the 
State Government is required to make rules, 
prescribing the procedure to be followed in 
proceedings before the Deputy Commissioner 
or before the appellate or revisional Courts. 
There is no dispute that the Santhal Civil 
Rules are in force from January, 1946, and 
have been made applicable under this sec- 
tion to proceedings under the Act, and ela- 
borate provisions are there in those rules fop 
taking evidence, filing documents, h 

the parties and disposal of applications under 
the Act, almost on the same lines, as con- 
tained in the Code of Civil Procedure. 
Therefore, there is adequate provision for 
judicial determination of the questions before 


the: Deputy Commissioner in proceedings be- 
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fore him. Under Sections 57 to 60 of the 
Act, there is provision for appeal, second 
appeal, revision and review against 

orders in proceedings before the Deputy 
Commissioner. Therefore, the proceedings 
under the Act cannot be said to be onerous 
or harsh to the litigants. On the other hand, 
the proceedings before the Deputy Commis- 
sioner may be quicker ones and thus elimi- 
nate the delay in dispensation of* justice, 
which would be in conformity with the car- 
dinal principle of justice that justice delay- 
ed is justice denied. There is no substance 
in the submission of Mr. Sinha also that 
the Deputy Commissioner may take action 
in one case and may not take action in 
similar other cases, under Section 42 of the 
Act, thus leading to discrimination between 
citizen and citizen in matters of equality be- 
fore law. It is true that in Section 42 the 
language used is that the Deputy Commis- 
sioner ‘may’ eject any person in unlawful 
possession of land in contravention of the 
provisions of the. Act or any law or any- 
thing having the force of law in the District 
of Santal Parganas. That the word ‘may’ 
might mean ‘must’ in the scheme and back- 
pround of certain legislation has not been 
disputed by Mr. Sinha. The use of the 
expression ‘may’ or ‘shall’ in a statute is not 
decisive. In such a case the legislative in- 
tent has to be determined. These expressions, 
having regard to the context, have varying 
significance. Judged in the background and 
scheme of the various provisions of the Act, 
which prohibit transfer and completely bar 
acquisition of any right over land, the ex- 
pression ‘may’ used in Section 42 means 
‘must’ is clear beyond doubt. The Deputy 
Commissioner, whenever ‘he comes across 
cases of wrongful possession of land held in 
contravention of the provisions of the Act 
or any other law or “anything having the 
force of law”, is bound to order for eviction, 
as envisaged in the Act. Giving any other 
meaning will amount to giving power to the 
Deputy Commissioner to ignore the manda- 
tory provisions of the Act, which. must not 
have been the intention of the Legislature. 
The view I have taken gains support from 
the following passage from the Craies Sta- 
tute Law, Sixth Edition at page 285:— 

“It is, however, a well-recognised canon 
of construction, as Lord Cairns said in 
Julius v. Bishop of Oxford, (1880) 5 AC 214 
that ‘where a power is deposited with a 
public officer for the purpose of being used 
for the benefit of persons who are specifi- 
cally pointed. out, and with regard to whom 
a definition is supplied by the legislature of 
the conditions upon -which they are entitled 
to call for its exercise, that power ought to 
be exercised and the Court will require it to 
be exercised.” And Lord Blakburn said: 
. The enabling words are construed as com- 
pulsory whenever the object of the power is 
to effectuate a legal right.’......... z 
The above view also gains support from the 
decision of the Supreme Court in the case 
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of State of Uttar Pradesh v. Jogendra Singh, 
AIE 1963 SC 1618, a passage from which 
mar usefully be reproduced:— 

“The question for our decision is whe- 
ther like the word ‘may’ in Rule 4 (1) which 
corners the discretion on the Governor, the 
word ‘may’ in sub-rule (2) confers the dis- 
creCon on him, or does the word ‘may’ in 
subrule (2) réally mean ‘shall’ or ‘must’? 
There is no doubt that the word ‘may’ gene- 
rall~ does not mean ‘mus?’ or ‘shall’. But 
it is well-settled that the word ‘may’ is capa- 
ble of meaning ‘must’ or ‘shall’ in the light 
of “he context. It is also clear that where 
a dscretion is conferred upon a public au- 
thority coupled with an obligation, the word 
tma” which denotes discretion should be 
construed to mean a command. Sometimes, 
the Legislature uses the word ‘may’ out of 
deference to the high status of the autho- 
tity on whom the power and the obligation 
are intended to be conferred and imposed.” 
To “he same effect is another decision of the 
Supreme Court in the case of Sardar Govind 
Rao v. State of. Madhya Pradesh, ATR 1965. 
3C 1222, wherein their Lordships observed 
as Dllows:— 

“The word ‘may’ is often read as ‘shall’ 
or “nust’, when there is something in the 
nature of the thing to be done which makes 
t tke duty of the person on whom the 
power is conferred to exercise the power.” 


29. It is, therefore, | manifest that 
guidance is not lacking for the exercise of 
the powers under Section 42 of.the Act, and, 
as a matter of fact, it is well provided by 
the very language -of the section, in the 
backzround of the scheme and the purpose 
of tle Act. It also cannot be disputed that 
the Deputy Commissioner has to act judi- 
cioudy by the very nature of the grant of 
power under Section 42, an elaborate pro- 
vision for exercise thereof has been made 


‘jn tke Act and the Santal Civil Rules. A 


remely for correcting the mistakes, if any, 
in exercise of the powers, is also provided 
ky eppeal, revision or revizw. The power 
teing a quasi-judicial one, is to be exercised 
accomding to the rights of the parties, and, 
even if it has been wrongly exercised, Arti- 
cle H of the Constitution does not apply, 
as a right or wrong decision cannot be a 
proucd of infringement of Article 14 of the 
Cons-itution. If a wrong decision is given 
by the Deputy Commissioner, the parties ag- 
grieved have adequate remedy by getting it 
corrected by way of appeal. revision or re- 
view, as the decisions of the Supreme Court 
im ths cases of S. S. M. Amirabbas v. The 
State of Madhya Bharat, AIR 1960 SC 768 
and 2arbhani Transport Co-operative So- - 
cety Ltd..v. R. T. A., Aurangabad, AIR 
1360 SC 801 have firmly lzid down. 


7). As for the decision in the case 
ož 1937 BLJR 820, relied upen by Mr. Sinha, 
seme suits were filed in the year- 1952, chal- 
lengirz the order of eviction passed by the 


Depury Commissioner against the plaintiffs 


1973 


of those suits as null and void under Sec- 
tion 20 (5) of the Act. The plaintiffs’ claim 
in those suits was that Kurfa 
in . their favour was invalid under 
Section 20 of the Act and their 
possession was adverse since the inception, 
and that they acquired title by adverse pos- 
Session by remaining in possession for over 
twelve years. One of the defence taken in 
the suit was that the Civil Court had no 
jurisdiction to entertain a suit against an 
order of the Deputy Commissioner passed 
in exercise of powers under Section 27 (3) 
of Regulation HI of 1872, or, under Sec- 
tion 20 (5) of the Act (unamended), and, 
ordering eviction. These provisions have al- 
ready been quoted.- Relying upon a Bench 
decision of this Court in the case of AIR 
1949 Pat 124, Kanhaiya Singh, J., held that 
title by adverse possession could be acquir- 
ed under the Regulation and that a suit for 
declaration that the order of the Deputy 
Commissioner under Section 27 (3) of the 
Regulation was maintainable on the ground 
of lack of jurisdiction. Allowing the ap- 
peal, his Lordship held as follows:— 


“Now the material question for consi- 
deration is: has the Deputy Commissioner 
jurisdiction under sub-section (5) of Sec. 20 
of the Act to order eviction of a person who 
has (been) acquired perfected permanent 
tenancy right by prescription. The question 
admits of no doubt whatsoever. In my 
opinion, such cases do not fall under the 
provisions of sub-section (3) of Section 27 
of the Regulation or sub-section (5) of Sec- 
tion 20 of the Act and the Deputy Commis- 
sioner has no jurisdiction to order eviction. 
On a proper construction of the aforesaid 
provisions, the position seems to be clear that 
the Deputy Commissioner has power to 
order eviction only when the possession con- 
tinues to be unlawful and the title is in- 
choate. Where, however, the possession, 
though under an invalid title, has ripened 
into a perfected title by efflux of time, the 
powers of the Deputy Commissioner are at 
-an end. His powers, under the aforesaid sec- 
tions, are limited only to the consideration 
of possession and do not include powers to 
decide. complicated questions of title. Where 


the possession is illegal because of the trans- 


fer being invalid and there is no question of 
acquisition of title by adverse possession, the 
Deputy Commissioner has power to order 
eviction, irrespective of the length of posses- 
sion,- even in the cases where the transferee 
is in possession for more than twelve years 
under Section 20 of the Act, though under 
the Regulation he had no power to order 
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years or more. His powers are more or 
less administrative in nature intended to 


secure to the tenants of District of Santal 
OMe Dat I9 T AAA 
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Parganas their occupancy rigbts in the land 
and to regulate possession. He has no juris- 
diction to decide the question of title by 
whatsoever means acquired. The orders of 
the Deputy Commissioner were, therefore, 
without jurisdiction and null and void. Yf 
the order is ultra vires of the Deputy Com- 
missioner, Section 63 of the Act affords no 
protection. Where the order of eviction 
falls strictly under sub-section (5) of Sec- 
tion 20 of the Act, then by virtue of the 
provisions of Section 63, this order cannot 
be questioned in a Civil Court. No suit lies 
purely for the avoidance of the said order. 
HE, on the other hand, his order is in excess 
of his jurisdiction, it is indisputable that the 
Civil Court has jurisdiction to interfere.” 

All that the aforesaid case laid down is that 
title by adverse possession could be acquir- 
ed under Regulation IT of 1872, and the 
Deputy Commissioner has power only to 
order eviction, where a trespasser has not 
perfected title by adverse possession. It was 
in those context that it has been laid down 
by the learned Single Judge that the power 
of the Deputy Commissioner is administra- 
tive in nature. On a review of the provi- 
sions mentioned above, it is apparent that 
the power under Section 27 (3) of Regula- 
tion HI of 1872, or under the unamended 
Section 20 (5) of the Act, is quasi-judicial 
power and not administrative power. The 
Deputy Commissioner had to issue notice to 
the parties, then to take evidence and then 
judicially to determine the dispute between 
the parties. Such power cannot be said to 
be administrative power, it is quasi-judicial 
power, subject to appeal and revision. It 
also laid down that if the Deputy Commis- 
Sioner ordered eviction of those who have 
acquired title by a adverse possession under 
the Regulation, he acted in excess of juris- 
diction under Section 27 (3) of the Regula- 
tion, or, for the matter of that, under Sec- 
tion 20 (5) of the Act, after repeal of Sec- 
tion 27 (3) of the Regulation. It is not ne- 
cessary here to decide upon the correctness 
of the above decision. Suffice it to say, as 
I have also come to the conclusion,. that title 
by adverse possession would be acquired by 
trespassers during the period of Regulation 
HI of 1872, and such persons are not liable 
to eviction. The portion of the observations 
in. the above quoted passage, underlined by 
me, on the other hand, supports the view T 
have taken that no adverse possession can 
be acquired by being in possession for more 
than twelve years in contravention of Sec- 


‘tion 20 of the Act, which goes against the: 


submissions of Mr. Sinha. It is, therefore, 
apparent that the above decision also does 
not support the contention that the power 
of the Deputy Commissioner under Section 
42 of the Act is an administrative power. 


31. Mr. Sinha has also urged that 
Section 42 of the Act was ex-propriatory, 
inasmuch as, it provided for taking away 
the property from a transferee and giving it 
to the transferor without payment of com- 
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pensation, and relied upon the decision in 
the case of K. K. Kochuni v. The States of 
Madras and Kerala, AIR 1960 SC 1080. 
This submission of Mr. Sinha is based on 


the assumption that title by adverse posses- 


sion would be acquired under the Act in case 
where transfer was in contravention of Sec- 
tion 20 (1) and (2) of the Act. I have al- 
ready found that title by adverse possession 
could not be acquired under the Act by a 
transferee, in view of clear bar to acquisi- 
tion of any such title under Section 69 of 
the Act. Therefore, restoring back the pro- 
perty from the unlawful possession of a 
transferee, who could not acquire any title 
from such invalid transfer, in spite of his 
long possession, to the transferor, whose 
title, at no point of time, was extinguished, 
will not come under the mischief of Arti- 
cle 31 of the Constitution. It only meant 
restoring possession of the property to the 
original and rightful owner. As to the deci- 
sion relied upon by the learned Counsel, 
AIR 1960 SC 1080, it has no application in 
the instant case. In that case, in the guise 
of removing certain doubts in the Madras 
Marumakhathayam Act, 1932, in regard to 
Asthanam property, in the Madras Maru- 
‘makhathayam (Removal of Doubts) Act, 
1955, what was really done was to convert 
Asthanam properties, in which succession is 
to a single senior member, into tarwad pro- 
perties, that is to say, joint family proper- 
ties, with retrospective effect. It was in 
those contexts that the amending Act had 
been declared to be invalid. The follow- 
ing observations from the said decision may 
usefully be quoted:— 


“Therefore, the three tests laid down by 
the impugned Act to enable the drawing of 
the statutory fiction are not only not ger- 
mane but extraneous to the object sought to 
be achieved. 


What is more, the impugned Act is made 
retrospective so as to make the Sthanee lia- 
ble to arrears of maintenance and past pro- 
fits. The contention that the impugned Act 
is nothing more than a re-adjustment of 
tights inter se between the members of the 
tarwad and the sthanee is without substance, 
for, before the Act, except ties of blood and 
a right to ‘succeed in a particular contin- 
gency the members of the tarwad had no 
interest in praesenti in the sthanam property 
nor vice versa. The impugned Act is only 
a Legislative device to take the property of 
one and vest it in another without compen- 
sation, and, therefore, on its face stamped 
with unreasonableness. In short, the im- 
pugned Act is expropriatory in character and 
is directly hit by Article 19 (1) () and is 
not saved by clause (5) of Article 19.” 


32. Mr. Sinha argued that the third 
proviso to the amended sub-section (5) of 
Section 20 of the Act is ultra vires Arti- 
cles 19 (1) (f) and 31 of the Constitution, as 
it does away with the right to hold and pos- 
sess properties, in respect of which a person 
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has acquired title by adverse possession; 
secordly, that no guideline has been given 
for cetermining the compensation payable to 
a transferee; and, thirdly, that the compen- 
satioa payable according tc the price men- 
tioned in the deed of transfer, after thirty 
years. is unreasonable one. These are the 
three grounds on which he has attacked the 
vires of the third proviso. 


z3. As already mentioned, the pro- 
viso is only applicable to Scheduled Tribes, 
who are a well recognised section of the 
community, which need to be protected, as 
discussed already elsewhere in the judgment. 
The aw cannot be said to be unreasonable. 
simply because it provides fcr re-transference 
of tLe properties also in cases where ad- 
verse possession has been acquired. It may 
be emphasised that the power is only exer- 
cisab= where there is either contravention 
of stub-sections (1) and (2) of ‘Section 20 of 
the act or the property has been obtained 
by “any fraudulent method.” Unlike the 
Act, as already mentioned, Regulation I of 
1969 has been assented to by the President. 
Therefore, the question of there being any 
repugjancy with the Limitation Act also 
does aot arise. The argument of Mr. Sinha 
that he provision is arbitrary and there is 
no guideline for payment of compensation 
has ro force, inasmuch as, in case of volun- 
tary transfer, the amount for which the land 
has teen transferred has been fixed to be 
the guideline and compensation for im- 
provements effected on the Jand has been 
proviced for. In other cases, the market 
value of the land has been taken to be the 
amount for which the land should be restor- - 
ed or re-settled. The submission of Mr. 
Sinha that the order for payment of money 
compcnsation as mentioned in the deed of 
transfer is unreasonable one, has also no 
substaice, inasmuch as the amount for 
which the parties agreed for transfer of the 
land œn by no means be said to be an un- 
reasorable, amount. Besides that, as already 
indica ed, compensation has been provided for. 
the improvements effected on the land aftep 
the dete of the transfer. It may be inciden-’ 
tally -nentioned that the amount mentioned 
in the transfer deed becomes a fair measure 
of compensation payable for the land; inas- 
much as the transferee, apart from getting 
the prce paid for the land, has enjoyed the 
usufructs or benefits out of the Jand for all 
the number of years he has deen in ‘posses- 
Sion, ‘vithout being called upon ‘to account 
for the same. There being no merit in any 
of the contentions of Mr. Sinha, on which 
the validity of the last proviso has been 
challerged, it is not necessary to consider 
the ccunter-arguments advanced by the 
learnec Advocate-General that Regulation I 
of 19€ is a protected piece of legislation 
under Article 31-A of the Constitution and 
could rot be held to be void on the ground 
that it takes away or abridges any of the 
fundamental rights guaranteed under the 
Constitution. 
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34. From the above discussions, it 
is apparent that the impugned provisions of 
the Act are not ultra vires of the Constitu- 
tion on the different grounds urged by Mr. 
Sinha. Under the Act, no title by adverse 
possession could be acquired, in those kinds 
of land as are enumerated in Section 69. 


35: A review of these provisions 
would show that Section 27 (1) of Regula- 
tion OI of 1872 prohibited transfers, unless 
the right to transfer was recorded in the 
record of rights. Section 20 (1) of the Act, 
which replaces Section 27 of the Regulation, 
included within its fold the case of transfer 
by ‘will’ also. Section 27 (3) of the Regula- 
tion was substituted by Section 20 (5) (Old) 
of the Act, which empowered the Deputy 
Commissioner to evict a person who has 
come in possession of land in contravention 
of sub-sections (1) and (2) of Section 20 of 
the Act, and Section 27 of the Regulation, 
when such invalid transfer came to his 
notice, Section 42 of the Act is more com- 
prehensive and lays down that the Deputy 
Commissioner, either on his own motion, or 
on an application made to him, can pass an 
order to evict any person who has, as already 
pointed out, “encroached upon, reclaimed 
acquired or come into possession of agricul- 
tural land in contravention of the provisions 
of this Act or any law or anything having 
the force of law in the Santal Parganas”. 
It is thus obvious that it covers cases of en- 
croachment also and provides for eviction 
at any time of those having come in posses- 
sion in contravention of the provisions of 
the Act or any other law or any provision 
having the force of law in the Santal Parga- 
nas. As already pointed out, the learned 
Advocate-General has conceded that if any 
person has been in cultivating possession of 
land for more than twelve years, undep 
Regulation WI of 1872, he will not be lia- 
‘ble to be evicted under Section 42 of the 
Act. He has, with his usual fairness, also 
rightly conceded that sub-sections (1) and (2) 
of Section 20 of the Act have no retrospec- 
tive operation and that the provisions fon 
evicting a person who has come in possession 
of land in contravention of Section 27 (1) 
of Regulation OI of 1872, after the repeal 
of that section, were Section 20 (5) (un- 
amended) and Section 42 of the Act, and 
that the bar to acquisition of any right. con- 
tained in Section 69 of the Act is not avail- 
able to cases of infraction of Section 27 (1) 
of the Regulation. The Act being supple- 
mental to the Regulation, the infraction of 
the Regulation could be dealt with under 
the Act, if the transferee has not acquired 
title by adverse possession. 


36. From the aforesaid discussions, 


{I have arrived at the following conclusions:— 


(i) That there is no incidence of trans- 
ferability of Raiyati holdings in Santal Par- 
ganas. 


GD That Section 20 of the Act is not 


laltra vires on the ground of its being’ vio- 
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lative of the fundamental rights guaranteed] 
under the Constitution. i 


Gii) That Section 42 of the Act is a 
legislation in respect of Entry No. 21 of 
List IL — State List, of the Seventh Schedule 
to the Constitution, and is not violative of 
being repugnant to the provisions of the 
Limitation Act, Central Legislation, dealing 
with acquisition of tight by adverse posses- 
sion. 


(iv) That the Limitation Act was ap- 
plied to the District of Santal Parganas 
under Regulation UI of 1872, and adverse 
possession could be acquired under an in- 
valid transfer, in contravention of Section 27 
(1) of the Regulation. Those, who did not 
acquire title by adverse possession under 
Regulation UE of 1872, could be evicted 
under the old Section 20 (5) or Section 42 
of the Act, even after the repeal of Sec- 
tion 27 (3) of the Regulation, as the Act was 
supplemental to the Regulation. 


(v) That Section 20 of the Act was 
prospective and that there could not be ac- 
possession in 
case of transfer or settlement ete., in cor- 
travention of Section 20 (1) and (2) of the 


Act. 
(vi) That Section 42 of the Act is a| 
valid piece of legislation. 


(vil) That Section 20 (5) of the Act, 
as amended, is a valid piece of legislation 
and is not ultra vires the Constitution on 
the grounds urged by Mr. Sinha. 


37. Having disposed of the legal 
questions, the merits of the writ applications 
now remain to be considered and I propose 
to consider them separately. 


C. W. J. C. No. 1573 of 1970 


38. The petitioners, who are father 
and son, have challenged in this writ appli- 
cation, an order of the Sub-divisional Off- 
cer, Jamtara, dated the 27th June, 1970 (An- 
nexure ‘6’), ordering eviction of the peti- 
tioners from portions of Plots Nos. 2572 and 
2579, measuring 0.01 and 0.03 acre, respec- 
tively appertaining to AKJ No. 54 of Mouza 
Mihijam. It appears that on the 18th July, 
1969, Respondent No. 2, Badri Mistri, filed 
an application before the Sub-Divisional 
Officer, Jamtara, for eviction of Petitioner 
No. 1 from the aforesaid two plots. It is 
admitted position in the case that in Land 
Acquisition Case No. 72 of 1963-64, dis- 
posed of on the 3rd January, 1964, Petitioner 
No. 1 acquired 0.10 acre of land*out of four 
plots, including plots Nos. 2572, 2579 and 
2573 and 2578. We are not concerned with 
the last two plots in this case. It was al- 
leged in that application by Badri Mistri 
that Petitioner No. 1 illegally occupied 0.05 
acre -more than the lands acquired by him 
in the aforesaid land acquisition proceedings, 
out of the first two plots, namely, plots 
Nos. 2572 and 2579, and, was, therefore, 
liable tọ be evicted. Petitioner No. 1 filed 
a show-cause and challenged the measure- 
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ment of the Amin, who found the petitioner 
to be in possession over 0.01 acre in excess 
of what he had acquired in the land acquisi- 
tion proceeding out of Plot No. 2572 and 
0.03 acre in excess of what he had acquired 
in the land acquisition proceeding out of 
Plot No. 2579. His case was that 0.05 acre 
of Plot No. 2579 was coming in possession of 
Petitioner No. 2 (son of Petitioner No. 1) 
for the last over 20 years and he had con- 
structed a house over the same, and the au- 
thorities finding his possession, in P. T. Case 
No. 15 of 1964-65, settled the same with 
Petitioner No. 2, by their order dated the 
24th June, 1965, who has been mutated and 
granted receipts. He filed those documents 
in support of his claim. 


39%. Mr. J. C. Sinha, on behalf cf the 
petitioners, has urged that the question of 
possession has not been investigated in this 
case and on an erroneous view, eviction has 
been ordered by the learned Sub-divisional 
Officer. He, however, did not press the case 
of the petitioners against eviction from 0.01 
acre of Plot No. 2572, as his clients do not 
claim to have come in possession of the said 
area earlier than the period when they ac- 
quired the land -in land acquisition case 
No. 72 of 1963-64. We are, therefore, left 
with the question of eviction from 0.03 acre 
of Plot No. 2579 only. In the show-cause 
filed by Petitioner No. 1 it is alleged that 
Petitioner No. 2, his son, was in possession 
for over twenty years. In view of the fact 
that the legal position was not settled in this 
regard, necessary facts have not been pro- 
perly investigated, as to since when the peti- 
tioners or petitioner No. 2 came in posses- 
sion of the disputed area of Plot No. 2579, 
that is to say, whether they came in posses- 
sion during the period of Regulation IT of 
1872, or during the period when the Act 
was in force. Although there is no clear 
averment on behalf of the petitioners, either 
in the show cause filed before the leerned 
Sub-divisional Officer, or in the writ applica- 
tion, that they came in possession before the 
Act came in operation. If the learned Sub- 
divisional Officer comes to the conclusion 
that the petitioners or any of them did not 
come in possession of the encroached por- 
tion prior to the enforcement of the Act, 
then, as laid down, above, no adverse pos- 
session could be acquired by them. The 
order of the learned Sub-divisional Officer, 
‘in respect of eviction from 0.03 acre of Plot 
No. 2579 is, therefore, quashed and he is 
directed to “reconsider the question with re- 
gard to the aforesaid plot, in presence of 
Petitioner No. 2, who was not made a party 
in the eviction proceeding. It is, however, 
made clear that his order with regard to the 
other plots is not touched and will stand. 


C. W. J. C. No. 1793 of 1970 


40. The three petitioners in this writ 
application have prayed for quashing the 
order of the Sub-divisional Officer, Jamtara, 
dated the 30th September, 1970 (Annexure 


A.I. R. 


‘3, by which he has ordered their eviction 
from. certain plots of land appertaining to 
AKJ Nos. 7 and 8 situated in village Sawal- 
pur, which was recorded in the name of 
Thakur Mahuli. The said order was passed 
on en application filed by Respondents 2 to 
5, chiming to be grand-sons and great-grand 
son of the recorded tenant. 


“1. It is averred in the writ applica- 
tion that Plot No. 125 was taken by Peti- 
tione? No. 1 in Kurfa Settlement in 1938 
from the recorded tenant. He reclaimed the 
plot, made it a Dhani land, and since then 
he is in possession thereof. It has further 
been averred that Respondents 2 to 5 and 
fathe- of Respondent No. 5, instituted Title 
Suit No. 9 of 1968 in respect of this land 
before the Sub-Deputy Collector, which was 
compromised and the title of the Petitioner 
No. | with regard to this land was accepted. 
Plot Nos. 269 and 307 are being claimed by 
Petitioner No. 2 on the basis of a settlement 
made in 1355 BS (1948-49 A. D.) from 
Jugal. father of Respondent No. 5, Hemlal, 
father of Respondents Nos. 2 and 3, and 


' Shyamlal, Respondent No. <. It is averred 


that “hese three persons instituted a title suit 
again :t Petitioner No. 2 before the Subordi- 
nate -udge, which was compromised and the 
title cf the said petitioner was recognised and 
accep-ed. Petition No. 3 claimed Plot Nos. 
283 aad 284, on the basis of settlement about 
20 years back and a title suit filed by the 
heirs of the recorded tenant, including Res- . 
pondents Nos. 2 to 5 was compromised and 
the petitioner’s title was accepted. On the 
above basis, it is averred that the peti- 
tioners had acquired title by adverse posses- 
sion end were not liable to be ejected. 


2, A counter-affidavit has been fil- -> 
ed on behalf of Respondents 2 to 5, alleging ` 
that “hey are simple, illiterate aboriginals 
and whe petitioners who are Mahajans, used 
to advance loans to the family of the respon- 
dents and used to get their thumb marks on 
Sada papers, which they might have con- 
vertec into documents. They denied any 
settlerient or transfer in favour of the peti- 
tioners or having filed any suit or having 
compromised the same, 


_ 43, On a perusal of the order of the 
Jearned Sub-divisional Officer it appears that 
the qiestion whether the story set up by 
these petitioners of their having taken set- 
tlemert and their having come in possession 
of the Jands in question prior to the coming 
into force of the Act, that is to say, when 
Section 27 (1) of Regulation TIL of 1872 was 
in force, and, thereafter their having been 
adversely in possession for more than twelve 
years aas not been properly gone into, which 
becom2s necessary, in view cf the fact that 
I havs held that adverse possession could 
be acquired in case of invalid transfer or 
settlerent: during the period of Regulation 
II of 1872, and that prior to the enforce- 
ment of the Act, a person having come in 
possession in contravention of Section 27 (i) 
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of the Regulation could acquire title by ad- 
verse possession. If the learned Sub-Divi- 
sional Officer comes to the. conclusion that 


_ these petitioners did not take settlement op 


did not come in possession prior to the en- 


' forcement of the Act, then, as laid down 


above, no adverse possession could be ac- 
quired by these settlees, as accrual of such 
right was barred under the Act. Moreover, 
the learned Sub-Divisional Officer has not 
considered the question whether the peti- 
tioners are members of a Scheduled Tribe, 
as claimed by them. In case they ‘are, the 
question of applicability of Section '20 (2) 
of the Act will also have to be considered. 


The order contained in Annexure ‘3’ there- | 


fore, is quashed and the case is remanded to 
the learned Sub-Divisional Officer for dispo- 
sal in accordance with law and in the light 
of the above observations. 
C. W. J. C. No. 56 of 1971 

44. In this case, the petitioner claim- 
ed to have taken Kurfa settlement in 1937 
of Plot No. 12 of AKJ No. 35 of village 
Deolbari from the recorded tenant, whose 
son is Respondent No. 2, in this application, 
and, claims to have come in possession. The 
petitioner’s case further is that Title Suit 
No. 61 of 1963 was filed by the recorded te- 
nant in respect of the aforesaid Plot No. 12, 
in the Court of the Subordinate Judge of Jam- 
tara, and a compromise decree was passed 
on the 9th November, 1963, in which the 
petitioner’s right, title and interest in respect 
of Plot No. 12, having an area of 1 Bigha 
15 Kathas, were recognised. It is urged on 
behalf of the petitioner that he acquired ad- 
verse title on this plot. It appears that Res- 
pondent No. 2, on the 8th February, 1967, 
filed an application under the Bihar Sche- 
duled Areas Regulation, 1969, that Plot 
Nos. 12, 13, 14, and 20 of the abcve Jama- 
bandi No. AKJ 35, having an area of 12.39 
acres had been forcibly and illegally occu- 
pied by the petitioner about 3 or 4 years 
ago. A copy of the said application has 
been filed as Annexure ‘1’ to the writ appli- 


cation. ` The learned Sub-divisional Officer,,. 


without deciding the question, since when 
the petitioner came in possession of the suit 
land, passed the following orders:—~ 

“From the facts placed before me, I am 
satisfied that this is a clear case where the 
lands of Dasrath Murmu has been illegally 
alienated and in order to give it a legal 
shape the parties entered into collusive title 
suit which was ultimately compromised and 
the O. P. got the land which they wanted 
to keep in their possession. This is a clear 
case where the provisions of Section 20 (1) 
of S. P. T. Act have been contravened I, 


` therefore, evict the O. P. S. from the lands 


re under the amended Section 20 (5) of 
the S. P. T. Act, 1969, read with Section 6 
of the Bibar Scheduled Areas Regulation 
Act, 1969.” 

It is thus apparent that necessary facts have 
not been investigated and there is no cleap 


Debi Hembrom v. S. D. O., Jamtara 


Pat. 21 


finding as to whether the petitioner really 
came In possession, as alleged by them, by 
virtue. of the Kurfa settlement in the year 
1937, during the period when Section 27 of 
Regulation II of 1872 was in force, or came 
in possession when the Act was in force, as 
alleged by Respondent No. 2. Jf the: peti- 
tioner came in possession of the Plot in 
question in 1937 under an invalid transfer 
and remained in possession for twelve years, 
he could acquire title by adverse possession, 
otherwise not, as no title by adverse posses- 
sion could be acquired, if the petitioner 
came in possession after 1949, when the Act 
was in force. It should be made clear that 
if the case of the petitioner that he came 
in possession of the plots in question in 1937 
and continued to be in possession through- 
out is correct, then restoration could only 
be ordered under the provisions of sub-sec- 
tion (5) of Section 20 of the Act on deposit 
of money as envisaged under the third pro- 
viso to that sub-section.. The order of the 
learned Sub-divisional Officer, in so far as 
Plot No. 12 is concerned, therefore, has got 
to be quashed, as that is the only plot claim- 
ed by the petitioner, and the case remanded 
to the learned Sub-divisional officer for deci- 


‘sion in accordance with law. ‘The order of 


the learned Sub-divisional Officer, in respect 


‘of other plots, which are not claimed by the 


petitioner is not disturbed. This application 
is, therefore, allowed, the impugned order 
dated the 9th December, 1970, of the learn- 
ed Sub-divisional Officer, Jamtara, contained 
in Annexure ‘3’ is quashed to the extent, as 
indicated above, and the case is remanded 
to him for disposal in accordance with law 
and in the light of the observations mada 


above. 
45. In the result, all the three appli- 


cations ate allowed and the orders impugned 


therein are quashed to the extent as indi- 
cated above.. In the circumstances of the 
case, there will be no order as to costs in 

any of these cases. 
U. N. SINHA, C. J:— 46. I agree. 
SARWAR ALL J.:— 47. I agree. 
Applications allowed. 
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U. N. SINHA, C. J. AND K. B. N. 


SINGH, J. ; 
Debi Hembrom, Petitioner v. Sub- 
divisional Officer, Jamtara and another, 
Opposite Party. 


. Civil Writ Jurisdiction Case No. 1971 
of 1970, D/- 19-7-1972. 

- Index Note:— Constitution of India, 
Article 226 — Writ petition to quash order 
of eviction passed against — Decision given 
in a summary proceeding — High Court 
not to interfere in its writ jurisdiction. 


__ Brief Note:— Where on a considera- 
tion of the materials on the record, the 
HP/HP/E634/72/K KS/VBB 
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Sub-Divisional Officer did not accept the 
writ petitioner’s case for possession at all, 
in his decision given in a summary pro- 
ceeding, the High Court will not interfere 
in its writ jurisdiction. (Para 2) 

S. R. Ghosal, for Petitioner; Govt. 
Pleader No. 1, for Opposite Party. 


ORDER:— The petitioner has filed 
this application, praying, that, an order in- 
corporated in Annexure 3, dated the 19th 
November, 1970, passed by the Sub-divi- 
sional Officer, Jamtara, may be quashed. 
By that order, the writ petitioner has been 
evicted from plot No. 815, appertaining’ to 
Jote No. 34 of mouza Tamajore. 


Z: The relevant facts are as follows. 
Opposite Party No. 2 filed an application, 
stating, that, the writ petitioner was in 
illegal possession of the disputed land for 
the last five years and praying for bis evic- 
tion. The writ petitioner’s case was, that, 
he was in pcssession of this land since 
1345 B.S. and that in 1967 opposite party 
No. 2 of this writ application and his bro- 
ther had filed a title suit which had been 
compromised in the same year and the suit 
was dismissed on 8th January, 1968, by 
which the writ petitioner’s possession of 
plot No. 815, amongst others, was recog- 
nised. On a consideration of the materials 
on the record, the Sub-Divisional Officer has 
not accepted the writ petitioner’s case as 
made out before him. According to the 
- Sub-Divisional Officer, in order to give legal 
shape to some illegal occupation bv the 
Writ petitioner, the title suit, mentioned 
above, had been instituted and disposed of 
on compromise. Therefore, it is quite clear, 
that the Sub-Divisional Officer has not ac- 
cepted the writ petitioner’s case of posses- 
sion at all. It must, therefore, be held, 
that he has accepted the case set up by op- 
posite party No. 2 before him and, if such 
a decision was given im a summary pro- 
ceeding, we do not think that this Court 
should interfere in its writ jurisdiction. The 
writ application, therefore, fails and is dis- 
missed, but without costs. 


3. The order of stay stands vacated. 
Petition dismissed. 


AIR 1973 PATNA 22 (V 60 C 3 
S. SARWAR ALI, J. 

Jugal Kishore Singh and others, Ap- 
pellants v. Shecnandan Singh and cthers, 
Respondents. 

A. F. A. D. No. 680 of 1969, DI- 26-7- 
1972, against decision of Shri D. K. Sinha, 
Addl. Sub-J., First Court, Gaya, D/- 23-6- 
1969. . 

Index Note:— Civil P. C. (1808), Sec- 
tion 96 — Appeal — Maintainability. 

Brief Note:— A party aggrieved by 
certain findings of the Court does not have 


JP/JP/F743/72/SNV 


Jugal Kishore v. Sheorandan (S. S. Ali J.) 


A. IL R. 


a right of appeal against those findings 
When the ultimate decision is in favour of 
such party and the decre2 is not based on 
thee findings but is made in spite of those 


findings. AIR 1929 Pat 586, Followed. 
(Para 10) 
Cares Referred: Chronological Paras 


AIR 1961 Punj 281, Union of India, 
Hinistry of Food and Agriculture 
Dept. of Food), New Delhi v. Pearl 
Hosiery Mills 8 

ATR 1957 Hyd 23 = ILE (1956) Hyd 
790, Phoola Bhanna v. Rekha Deva 8 

AIR 1950 Assam 119 = ILR (1950) 2 
¿ssam 225, Bhubindra Narayan v. 

Mt. Tarupriya Debya 8 

AIER 1949 Pat 197 = ILR 26 Pat 717, 
arkanda Mahapatra v, Kameswar 


Fao 7 
(19:5) ILR 62 Cal 701, Harachandra 

Las v. Bhola Nath Das 8 
AIE 1930 Pat 280 = 126 Ind Cas 906, 

Fam Ratan Prasad v. Banarsi Lal 6 


AI: 1929 Pat 586 = 10 Pat LT 643, 
Tansukh Rai v. Gopal Mahto 7, 9, 10 
AIL. 1922 PC 241 = 48 Ind App 49, 
Midnapur Zamindari Co. Ltd. v. 
Paresh Narayan Rai 10 
AIE 1917 Pat 350 = 40 Ind Cas 771, 
Raghunath Kurmi v. Deo Narain Rai 8 
(1905) 9 Cal WN 584, Krishna Chandra 
Coldar v. Mohesh Chandra Saha 8 
(1825) 12 Ind App 23 = ILR 11 Cal 
3] (PC), Run Bahadur Singh v. 
Lacho Kuer 19 
(i8&5) ILR 7 All 606 = (1885) All 
WN 89 (FB), Jamaitunnissa v. Lut- 
finnissa g 


Messrs. Lakshman Sharan Sinha and 
Shitanand Prasad Sinha, for Appellants; 
H. X. Banerjee, for Respondents 1 to 3. 


JUDGMENT :— This second appeal is 
by -he plaintiffs. They filed the suit for 
specfic performance of contract and for 
conlirmation of possession and, in the 
alternative for recovery of possession. Vari- 
ous pleas were raised in ihe written state- 
menz filed by defendants 4 to 6. One of 
the issues framed in the suit on the basis 
of the pleas raised by the parties was issue 
No. 4, which was as follcws: 


“Is the survey entry with respect to the 
suit lands incorrect? Whether the lands of 
Khaa No. 136 belonged to defendants 
Nos. 4 to 6 and Dipan Singh and was in 
their possession?” 


2. The plaintiffs claimed title on the 
basis of a sale deed executed by defendants 
1 to 3 (defendants first party) on the 2iłst 
Apri, 1962 for a sum of Rs. 250/-- Ac- 
cordmg to defendants secord party, namely 
ceferdants 4 to 6, the land of Khata No.. 
136, which was the subject-matter of the 
suit, did not belong to the defendants first 
party and it belonged to them and was in 
their possession. According to them, the 
entry in the survey record-of-rights was in 
corre st. 
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3. The trial Court, on a considera- 
tion of the entire evidence in the case, came 
to the conclusion that the plaintiffs were 
in possession of the suit land from the days 
of execution. of the sale deed in their favour 
by defendants 1 to 3. It was also of the 
view that the case of defendants 4 to 6 in 
this regard was not correct. Since, how- 
ever, it came to the conclusion that the sale 
deed executed by defendants 1 to 3 in 
favour of the plaintiffs could not confer any 
title upon them, the plaintiffs were held 
not entitled to any of the reliefs claimed. 
Consequently, the suit of the plaintiffs was 
dismissed. 

4. Although the ultimate decision 
in the suit was in favour of contesting 
defendants 4 to 6, who are respondents 1 
to 3 in this Court, the finding recorded 
by the trial Court on the question of title 
and possession being against them, they 
preferred a title appeal in the Court -below. 
The appellate Court in disposing of the 
appeal came to the conclusion that the 
plaintiffs were never in possession of the 
suit property since their vendors were not 
competent to make the transfer as they had 
no subsisting title or possession. On tbe 
other hand, it held that, the contesting de- 
fendants 4 to 6 had been able to establish 


their case and had also proved their pos- . 


session in respect of the suit land. The 
appeal was, therefore, allowed and the 
judgment and decree of the learned Munsif 
finding possession with the .plaintiffs-appel- 
lants was set aside. The dismissal of the 
suit was naturally maintained. 

5. Mr. Lakshman Sharan Sinha ap- 
pearing on behalf of the plaintiffs-appel- 
lants in this Court contends that the appeal 
in the Court below was not maintainable, 
as the decision in the suit being wholly in 
favour of the defendants 4 to 6, no appeal 
lay to the Court below. Mr. H. K. Baner- 
jee, learned counsel appearing on behalf 
of respondents 1 to 3, on the other hand, 
contends that the appeal in the Court be- 
low was maintainable. He further con- 
tends that a second appeal does not lie to 
this Court. 

6. Let me first deal with the techni- 
cal point regarding the -non-maintainability 
of the second appeal. This point, in my 
opinion, is covered by a. Bench decision of 
this Court in Ram Ratan Pd. v. Banarsi 
Lal, AIR 1930 Pat 280. This decision, of 
course,’ pre-supposes that the appeal in the 
Court below was not maintainable. It is, 
therefore, necessary to consider the main 
question, namely, whether the contesting 
respondents were entitled to prefer an ap- 
peal in the Court below. 

7. Learned counsel for the appel- 
lants relies on the decision reported in Tan- 
sukh Rai v. Gopal Mahto, AIR 1929 Pat 
586, which decision itself relies on two 
Privy Council decisions mentioned in the 
case. He also relies on the decision in 
Markanda Mahapatra v. Varada Kameswap 


Jugal Kishore v. Sheonandan (S. S. Ali J.) 
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Rao, AIR 1949 Pat 197 and some other 
decisions which I need not mention here. 
8. Mr. Banerjee for the respondents 
1 to 3, on the other hand, places reliance 
on the cases reported in (1905) 9 Cal WN 
584, (1935) ILR 62 Cal 701, AIR 1957 
Hyd 23, AIR 1961 Punj 281, AIR 1917 Pat 


350, AIR 1950 Assam 119 and (1885) ILR 


7 All 606 (FB). 

9, In my view, the point raised by 
the learned counsel for the appellants has 
to be sustained in view of a Bench deci- 
Sion of this Court reported in AIR 1929 
Pat 586. This being a Bench decision of 
this Court, it is not necessary for me to 
discuss the various cases relied upon by 
learned counsel for respondents Nos. ‘1 to 
3. It is only if I could find the case report- 
ed in AIR 1929 Pat 586 distinguishable from 
the facts of the present case that it would 
have been necessary for me to deal with 
ce one cases relied upon by respondents 

o 3. 

10. In Tansukh Rai’s case, AIR 
1929 Pat 586, the’ specific question for con- 
sideration was whether a party aggrieved 
against a finding of the Court below was 
entitled to prefer an appeal under the pro- 
vision of Section 96 of the Code of Civil 
Procedure when the. decree was in- his 
favour. Dealing with this aspect of the mat- 
ter, their Lordships relied on the cases of 
Ram Bahadur Singh v. Lucho Kuer, (1885) 
12 Ind App 23 (PC) and Midnapur Zamin- 
dari Co. Ltd. v. Naresh Narayan Rai, AIR 
1922 PC 241, particular reliance was plac- 
ed by their Lordships on the following pas- 
Sage in the case of Midnapur Zamindari 
Co. Ltd., AIR.1922 PC 241: 


“The widow has not appealed against 
the decree, nor could she because it is in 
her favour, but she has appealed against 
the finding that the brothers were joint in 


‘estate. It may be supposed that her advis- 


ers were apprehensive lest the finding 
should be hereafter held conclusive against 
her, but this could not be so, inasmuch as 
the decree was not based upon it, but was 
made in spite of it.” 

The words underlined* by me are in my 
view the crucial words. If the decision in 
a suit is based on findings which are against 
an aggrieved party, then although the ulti- 
mate decision may be in his favour, he 


‘may have a right to appeal. But where the 


decree is not based on those findings, but 
is made in spite of those findings a right 
of appeal cannot be recognised. In this 
case the position appears to be that in spite 
of the findings of the decision of the trial 
Court that the contesting defendants 4 to 


6 had no title and had no possession, a 


decree was passed in their favour, resulting 
in the dismissal of the suit. The case, there- 
fore, comes within the ambit of the deci- 
sion in Midnapur Zamindari Co.’s case, 


Se a ee OC 
* aay is no underlining in the Judgment 
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AIR 1922 PC 241, as understood and fol- 
a in Tansukh Rai’s case, AIR 1929 Paz 
86. 


In the latter case the plaintiffs were 
the mortgagees of the two mortgages exe- 
cuted by one Jibdhan Charan, son of Jade 
Charan. The appellants in the High Cour- 
were the subsequent mortgagees (sic) execut- 
ed by Jibdhan. On the issues raised in the 
suit, two findings were atrived at by the 
trial Court. Firstly it was held that the 
Mauza in question was not the Khorposk 
Village of Jibdhan. Secondly it was _helc 
that so far the mortgages sued upon were 
concerned, they were executed by Jibdhan 
as the benamidar of Jado Charan. The 
estate of Jado Charan having been attach- 
ed under the provisions of the Chota Nag- 
pur Encumbered Estates Act, neither Jada 
Charan nor his benamidar could deal with 
the property. The learned Subordinate Judge 
dismissed the suit, after arriving at those 
two findings the first finding being against 
the defendants, who were the appellants in 
the High Court. It was contended in the 
High Court that there was a right of ap- 


peal because of the adverse finding that. 


the Mauza in question was not the Khor- 
posh of Jibdhan. Their Lordships held that 
the defendants had no right of appeal in 
spite of this finding, as the decree was not 
based upon it, but was made in spite of it. 
I find it difficult to distinguish the present 
case from that of Tansukh Rai’s case, AIR 
1929 Pat 586 and hold that the contesting 
respondents were not entitled to prefer an 
. appeal in the Court below. 


11. In this view of the matter, the 
second appeal has to be allowed. The 
judgment and decree of the lower appellate 
Court is set aside and that of the trial 
Court is restored. It should. be clearly 
understood that the findings arrived at by 
the trial Court on the question of title and 
possession of the contesting defendants are 
not res judicata in this case. If they were, 
there cannot be any doubt that the appeal 
in the Court below could have been main- 
tainable. In the circumstances of the case, 
there will be no order as to costs. 

Appeal allowed. 





AIR 1973 PATNA 24 (V 60 C 4) 
U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 

Kalipada Mahto and another, Petition- 
ers v. The Deputy Commissioner of Santhal 
Parganas and others, Respondents. 

Civil Writ Jurisdiction Case No. 922 
of 1970, D/- 24-7-1972. 


Index Note: — Constitution of India, 
Art. 226 — Decision of S.D.O. on question 
of fact which he had jurisdiction to decide 


JP/JP/F744/72/AGT 


Kalipada v. Dy. Commr., Santhal Parganas 


“posscssion Was recognised in the 


A. I. R. 


—- Interference witk it im writ jurisdiction 
not permissible. (Para 3) 


Choudhary 5. N. Mishra, for Petition- 
ers: Addl. Govt. Pleader, for Respondents. 


ORDER :— This writ application has 
beea filed by the petitioners, praying, that, 
an order incorporated in Annexure 3, dated 
the 10th March, 1970, passed by the Sub- 
divisional Officer, Jamtara, may be quashed. 
By that order, the writ petitioners have 
been evicted from certair lands appertain- 
ing to A.K.J. No. 33 of village Tilaki. 


2. The relevant facts are as follows. 
Resondents Nos. 2 to 4 had applied be- 
fore the Sub-Divisional Officer, alleging, 
that, they were in possession of the disput- 
ed ands of A.K.J. No. 33 recorded in the 
meme of their father and their agnates and, 
that, for the last two yeers the opposite 
parties before the Sub-Divisional Officer, 
that is, the writ petitioners, had forcibly 
and illegally taken possession of the land. 
The case of the writ peti-ioners was, that, 
thei- father had obtained Khorfa settlement 
of the land appertaining to A.K.J. No. 33, 
including the disputed plot in 1345 B.S. and 
sinc? then their family were in possession. 
It vas alleged, that, in 1967 the. Khorfa 
settbrs had filed a title suit for recovery 
of >ossession, which was compromised and 
two plots were left to the plaintiffs of that 
suit and the compromise decree accepted 
the possession of these writ petitioners. 
After a consideration of the materials on 
reco-d, the Sub-Divisional Officer has come 
to fhe conclusion, ‘that, the case made out 
by he writ petitioners was not acceptable, 
all the alleged transactions relied upon by 
the writ petitioners were considered to be 
colltsive transactions and it was held, that, 
the writ petitioners had contravened the 
prov.sions of Section 20 (1) of the Santhal 
Parganas Tenancy (Supplementary Provi- 
sions) Act, 1949. Thus, the order of evic- 
tion followed. 


3. According to the learned counsel 
for “he petitioners, the writ petitioners were 
in possession since 1345 B.S. and, as theip 
title suit, 
they could not have been evicted by the im- 
pugned order. But, in this summary pro- 
ceeding the learned Sub-Divisional Officer 
has refused to accept the writ petitioner’s 
cas? of long possession and all transactions 
reliec upon by them have been held to be 
collusive and, therefore, we do not think, 
that, we should interfere in our writ juris- 
dicticn. 

Ooh In the result, the writ application 
fails and is dismissed, but without costs. 


ge The order of stay stands vacated. 


Petition dismissed. 
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G. N. PRASAD, J. 

Sitaram Sah, Petitioner v. Islam Mian 
and others, Opposite Parties. 

Civil Revn. No. 455 of 1971, DJ- 15-7- 
‘1972, against order of Shri P. N. Shukla; 
Ist Addl. Munsif, Motihari, D/- 2-2-1971. 

Index Note:-— Civil P. C. (1908), ©. 34, 

i — Im a redemption suit, the question 
of prior paramount title in the mortgaged 


property cannot be gone into. AIR 1958 
Pat 110, Followed. , (Para 4) 
Cases Referred: Chronological Paras 


AIR 1958 Pat 110 = 1957 Pat LR 
357, Singesar Mahto v. Munari 

AIR 1925 Cal 973 = 29 Cal WN 784, 
Bhuban Mohan Ghose v. Co-opera- 
tive Hindustan Bank Ltd. 

AIR 1920 Pat 656 = 4 Pat LJ 703, l 
Brij Krishna Das v. Murli Rai 4. 

(1906) ILR 33 Cal 425 = 3 Cal LI 
205, Jagneswar Dutt v. Bhuban 
Mohan Mitra 

Thakur Prasad, for Petitioner; N. P. 
Agarwala, for Opposite Parties. 


ORDER :— The petitioner is the plain- 
tiff of a redemption suit (title suit No. 4 
of 1967) pending in the Court of the Ist 
Additional Munsif, at Motihari. The suit 
was instituted by him for redemption of 
two zerpeshgis both dated the 6th July, 
1962, one for Rs. 400/- in respect of Sche- 
dule I land and the other for Rs. 300/- in 
respect of Schedule I land. Both these 
deeds were executed by Nathuni Mian, 
defendant No. 7, in favour of Welayat 
Mian since deceased. The case of tbe plain- 
tiff is that on the 7th September, 1964 
Nathuni Mian, defendant No. 7, had sold 
the equity of redemption in the mortgaged 
land the total area of which is 8 kathas 
17 dhurs in village Banjaria to the plain- 
tiff for a consideration of Rs. 1770/-. After 
the death of Welayat Mian the _ plaintiff 
tendered the mortgage money to his heirs, 
namely, defendant first party who declined 
to accept the mortgage money and gave 
up possession over the zarpeshgi land. 
Thereupon the plaintif instituted the in- 
stant suit wherein he also impleaded de- 
fendants 4 to 6 as second party defendants 
on the allegation that it was in pursuance 
‘of collusion with them that the heirs of 
Welayat Mian had declined to accept the 
mortgage money tendered to them by the 
plaintiff. l 

2. Written statements were filed in 
the suit both by Nathuni Mian, defendant 
No. 7, and by defendants second party. 
Nathuni Mian, defendant No. 7 substanti- 
ally supported the plaintiff’s case. Defen- 
dant second party, however, set up a para- 
mount title in the suit land in themselves. 
They alleged that Sakhawat, the father of 
Nathuni Mian, was the real owner of the 
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property, by virtue of a purchase made by 
him in May, 1937 and on the 17th Nov- 
ember, 1964 the said Sakhawat Mian had 
sold the suit land to defendants 4 to 6 
under two sale deeds of that date. 


3. Subsequently, the plaintif filed 
a petition for striking out the names of 
defendants 4 to 6 from the records of the 
suit. This prayer was made on the ground 
that defendants 4 to 6 had set up a para- 
mount title over the suit land which was 
foreign to the scope of the plaintiff's suit 
which was a simple suit for redemption 
by the impugned order passed by the 
learned Additional Munsif on the 2nd Feb- 
ruary, 1971, this prayer of the plaintiff 
has been rejected substantially on the fol- 
lowing ground: 


“The established principle is to shorten 
the number of litigations. Defendants 4 to 6 
claim a right in the suit land and their 
claim should also be decided along with 
the present suit. This will be in confir- 
mity with the principles of equity and natu- 
tal justice and at the same time will also 
minimise the multiplicity of litigations.” 

4. While I appreciate the anxiety of 
the learned Additional Munsif to minimise 
the multiplicity of litigations, I must point 
out that this can only be done in so far 
as it is in conformity with the established 
rules of law and procedure. In regard to 
redemption suit it is a well established 
principle that a question of paramount title 
in the mortgaged property cannot be gone 
into. J may recall in this context the fol- 
lowing observation made by a Bench of 
this Court in Singesar Mahto v. Munari,- 
AIR 1958 Pat 110: 


_ “Tt is now well established that if ad- 
verse claims be allowed to be litigated in a 
mortgage suit, such claims may obviously 
be determined by a Court which would 
have no jurisdiction to entertain a suit for 
their determination, if properly framed. 
The valuation of a suit to enforce a mort- 
gage is dependent upon the amount claim- 
ed by the plaintiff which may obviously 
have no relation to the value of the pro- 
perty in respect of which an adverse claim 
is set up. The only possible way to ensure 
that the property should not be wasted 
from the point of view of the mortgagors 
and the mortgagees would be to bring a 
declaratory suit against the defendant who 
claims a paramount and an independent 
title to a conclusion before this mortgage 
interest was sold: Brij Krishna Das v. 
Murli Rai, 4 Pat LJ 703 = (AIR 1920 Pat 
656 (G), and AIR 1925 Cal 973 (Œ), which 
followed Jagneswar Dutt v. Bhuban Mohan 
Mitra, ILR 33 Cal 425 (B). 


In this view,-of the legal position, 
therefore, in the present suit, which was 
purely a suit for redemption, and, in which 
the prior and independent title of defendant 
2 was not put in her pleading by the plain- 
tiff nor ‘in issue, the question of paramount 
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title of defendent 2 could not be investi- 
gated, without amendment of the plaint, 
and without complying with the other legal 
requirements consequent’ upon the amend- 
ment of the plaint by the plaintif.” 


5 In view of the legal position in- 
dicated above, I am unable to uphold the 
order of the learned Munsif. I, therefore, 
set aside the impugned order’ and direct that 
the names of defendants 4 to 6 be struck 
off from the category of defendants in the 
title suit as prayed for by the plaintiff. 

: The application | is accordingly 
allowed, but there will be no order as to 


costs. i 
Order accordingly. 





AIR 1973 PATNA 26 (V 60 C 6 
SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, JJ. 


Rajmani Sinha and others, Appellants 
vy. Basant Sinha and others, Respondents. 


A. F. O. O. No. 345 of 1971, D,- 11- 
5-1972, against order of Sbri Kashinath 
Prasad, Sub-J., DU, Patna, D/- 8-11-1971. 


Index Note: (A) Arbitration Act, 
1940, Section 30 — The award or even a 
finding of the Arbitrator on which the 
award is based cannot be set aside except 
on grounds which are permissible under 
law. A court dealing with an award is 
not a court of appeal and whether the 
reasoning of the arbitrator appeals to the 
court or not is not relevant. (Para 12) 


Index Note-— (B) Arbitration Act, 
1949, Sections 15 and 30 — Where a ques- 
tion of Jaw can be gathered to be specifi- 
cally referred to an arbitrator viz. whether a 
partnership is a partnership at wil, the 
court cannot set aside the decision of the 
Arbitrator even if the court does not agree 
with such conclusion. (Para 18) 


M/s. Lal Narain Sinha, K. D. De, S. 
K. Sarkar and Ramnandan Singh, for Ap- 
pellants; M/s. J. C. Sinha, S. Mustafi and 
S. K. Roy Chaudhary, for Respondents. 


SHAMBHU PRASAD SINGH, §.:— 
By a registered deed of partnership (Ext. 
13) dated 27th of December, 1960, the three 
appellants and respondents 1 and 2 consti- 
tuted a partnership. The firm was to carry 
the name M/s. Bharat Engineering Com- 
pany. Differences arose between them and 
as per clause 18 of the deed of partnership, 
they were referred to arbitration of respon- 
dent No. 3. He made his award (Ext. 10) 
on 22-4-1967 and it was filed in court. Ap- 
pellant No. 1 prayed for pronouncing judg- 
ment according to the award and preparing 
a decree. Appellants 2 and 3 supported 
him. Respondents 1 and 2 took objection 
to the award on various grounds. The 
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coug below by the order under appeal has 
refu.ed to make the award a rule of the 
Cou-t. It has set aside the award and su- 
perseded the reference. Hence the appeal. 


2. In order to appreciate the con- 
troversies between the parties, some facts 
may briefly be stated. On 3rd of August, 
195, respondent No. 2, Surya Kumap 
Singa, appellant No. 3—Someshwar Kumar 
Singi’and three others, Janz Bahadur Singh, 
Ram Ayodhya Singh anë Ram Narain 
Singa, executed a partnership agreement, 
Ext. 13- (a) which was also registered. 
That firm too was- to have the name of 
M/s. Bharat Engineering Company. The 
partrership business was ceemed to have 
commenced on and from 3rd of January, 
1959 The share of the partners was 
Surya Kumar Singh 25 per cent, Some- 
shwer Kumar Singh 23 per cent, Jang Ba- 
hadcr Singh 22 per cent, Ram Ayodhya 
Singh 10 per cent. and Ram Narain Singh 
20 per cent. It is not in dispute that Jang 
Babedur Singh and Ram Narain Singh did 
not contribute towards the capital of the 
partt ership firm or towards its labour. 
Only Ram Ayodhya Singh contributed a 
sum of Rs. 500/-. Subsequently this amount 
was paid back to Ram Ayodhya Singh 
and all the three executed a registered deed 
of retirement from partnership. The deed 
was in favour of the appellants and respon- 
dente 1 and 2, the new partners of the 
firm. In the partnership deed (Ext. 13) 
datec 27th of December, 1960, it was stat- 
ed under clause (3)}—“This partnership busi- 
ness shall be deemed to have commenced 
on and from the third January, Nineteen 
Fifty Nine, and shall continue till it is dis- 
solvel in the manner mutually decided by 
the gartners.” The share of the new part- 
ners in the firm, according to paragraph 5 
of tke deed, was respondent No. 1 25 pep 
cent, respondent No. 2 35 per cent, appel- 
lant No. 1 18 per cent, appellant No. 2 10 
per cent and appellant No. 3 12 per cent. 
Paragraph 5 further recited that the 
amornts of money already contributed to- 
ward: capital of the firm in pursuance of 
the terms of the previous agreement by res- 
pondent No. 2 and appellant No. 3 would 
be adjusted towards their shares according 
to th: new agreement. Paragraphs 14 and 
15 o7 the agreement ran as follows:— 


‘14. If any of the partners wants to 
retire from the firm, he shall give a writ- 
ten rotice of his intention to do so to all 
his co-partners and thereupon the ‘Manag- 
ing artners’ shall arrange to prepare a 
statement of accounts within three months 
of receiving such notice and it shall be the 
duty of all the partners to arrange to pay 
as ea‘ly as possible either in one lump sum 
or in suitable instalments the proportionate 
amouit of money remaining due to the re- 
tiring partners after necessary reasonable 
adjustment of expenses, losses and profits. 


Lf, hcwever, any partner gives notice of his 
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retirement at a time when the firm is going 
to incur losses‘ in contract or other busi- 
ness, reasonable adjustments shall be made 
in respect of the estimated loss in respect 
of undertaking. during his continuance as 
a partner, for ascertaining the amount of 
money due to or from the retiring partner. 
God forbid, if any partner dies, the other 
partners shall carry on the business as usual 
and they may admit the wife, son or other 
legal heirs of the deceased as a partner in 
his place, but only if mutually agreed upon 
by all the surviving partners. If the re- 
maining partners would not agree to admit 
the legal successor of the deceased partner, 
they shall arrange to settle the account of 
the deceased partner in a reasonable man- 
ner and as agreed upon by them mutually. 

15. The ‘Good-will’ of the firm 
shall be the exclusive property of Sri Surya 
Kumar Singh, Party of the second part, 
and in case he intends to retire from the 
firm at any time due to any reason or in 
case, he is compelled to retire by the other 
partners he shall be fully entitled to charge 
reasonable value of the ‘Good-will’ of the 
firm from the other. partners. In case, the 
value of the “Good-will” is not amicably 
settled upon by the other partners and the 
other partners be not ready to satisfy Sri 
Surya Kumar Singh, he (Sri Surya Kumar 
Singh) shall have the power to debar the 
partners from carrying on the business in 
the name of this firm as the ‘Good-will’ 
belongs exclusive to him alone.” 

3. It is also not in dispute between 
the parties that before the execution of Ext. 
13, appellant No. 13 with respondent No. 1 
on behalf of the firm had executed a regis- 
tered mortgage deed (Ext. 2), dated 15th of 
May, 1960 and granted a stamped receipt 
(Ext. 4) dated 26th of August, 1960 fon 
Rs. 22,269/- in favour of appellant No. 1. 
The amount mentioned in the receipt was 
not the consideration for the mortgage 
deed. According to appellant No. 1, be 
paid this amount as contribution towards 
the capital of the firm in pursuance of an 
understanding that he would be admitted to 
the partnership. According to respondents 
1 and 2 it was a mere loan to the firm. 


It may be stated here that ‘respondent No. 


1 is father of respondent No. 2 

4, The firm was carrying on busi- 
ness of taking contracts from the Govern- 
ment for construction of bridges, roads etc. 
After some time differences arose between 
various partners and on 23rd of May, 1966, 
appellant No. 2 sent a notice of his inten- 
tion to retire from the firm with effect from 
1-7-1966. On 6-7-1966 appellant No. 1 also 
wrote a letter (Ext. D) to respondent No. 1 
for rendering up-to-date account of the 
firm within a month from the receipt of the 
notice and to pay the outstanding income 
therefrom to him with respect to his share. 
By a letter dated 2ist of July, 1966, Ext. 
1 (e); respondent No. 1 called upon appel- 
lant No. 1 to contribute a sum of Rupees 
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18,000/- which was required as additional 
capital for carrying on the business of the 

A. similar letter, Ext. D-1 (c), of the 
same date was sent to appellant No. 3. On 
23rd of July, 1966, respondent No. 1 wrote 
another letter, Ext. 1 (a), to appellant No. 1. 
The subject of the letter was stated to be 
‘clearing, of accounts for the firm M/s. 
Bharat Engineering Co.” However, in the 
body of the letter it was stated “to avoid 
all controversies, Sri Rama Nand Sinha, 
Advocate, Ram Krishna Avenue, Patna-3, 
has been requested to arbitrate in the dis- 
pute or difference and whatever any other 
matter which may crop up concerning the 
firm and the partners. He is acceptable to 
all the partners as arbitrator”. By his letter 
dated 24th of July, 1966, Ext. D (1), appel- 
lant No. 1 asked respondent No.1 to refrain 
from embarking upon any new venture till 
the accounts of the firm were cleared up. 
On 27th of July, 1966, appellant No. 3 
wrote a letter. Ext. D-1 (1) to respondent 
No. 1 complaining against the conduct of 
the latter as Managing Partner. On the same 
date, appellant No. 1 also wrote a letter, 


Ext. 1 (h) to respondent No. 1. This 
was. in reply to the letter, Ext. 1 
(a). Appellant No. 1 stated that since 


the accounts had not been prepared and 
shown to the partners, question of reference 
to arbitration was premature. On 2nd of 
August, 1966, an arbitration agreement (Ext. 
K) was drawn up, but it was signed only 
by respondent No. 1 and not by all the 
partners. In this deed the dispute was des- 
ges as “accounts of the Bharat Engineer- 
ing Company, Lalji Tola, P. O. 1, P. S. Kot- 
wali, Patna, 1”. It was further stated that 
dispute had arjsen between the partners in 
the matter of accounting between them in 
respect of their respective dues, assets and 
liabilities. On 8th of September, 1966, ap- 
pellant No. 3 wrote another letter, Ext. D-1 
to respondent No. 1 calling upon him to 
expedite settlement of accounts. On Sth of 
December, 1966, appellant No. 1 gave notice 
(Ext. H) through a lawyer to the firm, res- 
pondent No. 1 and other partners. The 
notice called upon respondent No. 1 to ex- 
plain all accounts and give income and as- 
sets of the firm to appellant No. 1 accord- 
ing to his share immediately. It also inform- 


‘ed the partners of the intention of appel- 


lant No. 1 to dissolve the firm with effect 
from Sth of December, 1966, i.e., the date of 
the notice. On the same date, appellant No. 
1 gave another notice, Ext. H (1), through 
his lawyer to the firm and the other partners 
Stating that serious disputes and differences 
had arisen between the partners “relating to 
the income and assets and other affairs” of 
the firm and, therefore, ‘all their differences 
and disputes’ should be referred to arbitra- 
tor to be appointed by them. He concurred 
in the appointment of Shri Ramanand 
Sinha, Advocate as sole arbitrator to decide 
‘all matters in dispute between the partners’. 


On the same date, appellants 3 and 2 also 
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sent notices through Jawyers, Exts. H (3) and 
H (2) respectively. The notice on behalf of 
appellant No. 2 is similar to the notice by 
appellant No. 1. The only difference in the 
notice on behalf of appellant No. 2 and the 
notices on behalf of appellants 1 and 3 is 
that this notice, Ext. H (2) does not talk of 
the dissolution of the firm. On 22nd of 
December, 1966, respondent No. 1 on be- 
half of the firm sent a reply, Ex. 1 (d) 
through a lawyer to the advocate of appel- 
lant No. 1. In paragraph 4 of this letter, 
the right of appellant No. 1 or any other 
partner to dissolve the firm at his sweetwill 
was challenged. On 23rd of December, 1966 


the partners, all the three appellants and res- . 


pondents 1 and 2, executed an arbitration 
agreement, Ext. 9. Description of dispute 
in this deed is same as in Ext. K, but in the 
second paragraph of the preamble after the 
words ‘in the matter of accounting’ the words 
‘and other affairs’ were added. In paragraph 
4 of the preamble the word ‘all’ was added 
before the words ‘the dispute’ ‘and differ- 
ences’ were added after the word ‘dispute’. 
5. In paragraph 30 of his written 
statement (Ext. 11) before the Arbitrator ap- 
pellant No. 1 stated that in the circumstan- 
ces mentioned in the written statement he 
had no option but to dissolve the partner- 
ship business through letter dated 5th of 
December, 1966. In paragraph 13 of his 
written statement, Ext. D (2), respondent 
No. 1 challenged the assertion of appellant 
No. 1 in paragraph 30 of his written state- 
ment and again said that he had no right to 
dissolve the partnership business nor it could 
be dissolved at the option of any other'part- 
ner. In his petition dated 26th of January 
1967, Ext. 3 (c), appellant No. 1 again rei- 
terated that the firm stood dissolved with 
effect from 5th of December, 1966 and 
claimed that an order should be passed for 
joint supervision of the outstanding work of 
the firm. The reply by respondent No. 1 to 
this petition of appellant No. 1 is Ext. F (1) 
and was filed on -3ist of January, 1967. 
Paragraph 4 of it runs as follows:— 


“The demand for the dissolution of the 

firm is an entirely different question and 
may lead to many unnecessary complica- 
tions. Our purpose is a proper settlement 
of the accounts between all the partners of 
the firm and not the dissolution of the firm 
and as such it is deemed unnecessary to go 
into that matter here.” 
On 19th of February, 1967, respondent 
No. 3, the Asbitrator heard the parties also 
on the point whether or not the firm was 
subsisting or stood dissolved. 


6. The award (Ext. 10) is sufficient- 
ly long. The main findings recorded by the 
. Arbitrator, however, are:—_ 

(1) It was established that appellant 
No. 1 was introduced in the firm as a part- 
ner during the continuance of the first agree- 
ment. 

(2) Appellant No. 1 contributed Rupees 
22,269/- towards the capital of the firm 
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-Ment was entered to ventilate the 


A. L R. 
during the continuance of the first agree- 


ment. 
(3) Appellant No. 1 lent Rs. 25,000/- 
to the firm as alleged by him. (t may be 


stated here that the case of respondents I 
and 2 in this respect was that-really appel- 
lant No. 1 advanced no money and the 
mortgage deed was a sham transaction). 

(4) Appellant No. 3 ccntributed Rupees 
20,000/- towards the capiial of the firm 
during the continuance of the first agreement 
of the partnership. 

(5) During the second agreement appel- 
lant No. 2 contributed Rs. 15,000/- towards 
capital. (This fact was not disputed.) l 


(© Respondents 1 and 2 and Ashwini 

Kumar Singh, another son of respondent 
No. 1, were joint in mess, property and the 
business. (The case of the appellants in this 
respect was that respondenis 1 and 2 were 
partners of the firm as members of the joint 
family which they constituted. 'This assertion 
was challenged on behalf of respondents 1 
and 2). 
__ (T) The clause with respect to the salary 
of the managing partner in the deed of agree- 
prestige 
and honour of the managing partners. It 
was not’ given effect to. _ l 

(8) As admitted appellent No. 2 retired 
from the firm from 1-7-19€6. Appellants 1 
and 3 did not retire. (It was the case of 
respondents 1 and 2 that appellants 1 and 3 
also agreed to retire with effect from the 
same date), 

(9) The firm was a pertnership at will 
ee stood dissolved from Sth of December, 

(10) The firm having bzen dissolved, no 
question of goodwill of it arises, 

Other findings of the arbitrator are 
mainly with regard to the eccounting and if 
necessary, they will be referred to at appro- 
BR pacs a 

: e Court below has recorde 
following findings:— a 

(i) The point of dissolucion or otherwise 
of the partnership was not a point referred 
to the arbitrator and it was only the point 
of accounting which was the subject matter 
of arbitration agreement by the parties. 
= Gi) The partnership was not partnership 
at will and, therefore, could not be dissolv- 


‘ed in the manner claimed by appellants 1 


and 3. 


(iii) The decision of the arbitrator that . 
appellant No. 1 became a partner of the 
firm during the continuance of the first part- 
nership agreement is not gocd as the reason- 
ings advanced by the arbitrator do not stand 
to reason. 

(iv) The question of jointness of respon- 
dent No. 1 and his sons was not one of the 
points referred to arbitration. Hence the 
decision of the arbitrator on this point can- 
not be said to be a decision within his juris- 
diction. ` 

(v) The entire calculation of the ac- 
counts and the apportionment of the profits 


. and loss being based on the fact that ap- 
pellant No. 1 was a partner from the beg- 
inning, of the firm established by the first 
partnership agreement, -the decisions on the 
points referred to him and on the points not 
referred to him could not be separated. The 
award, therefore, could not be corrected and 
had to be set aside. 


8. Mr. Lal Narain Sinha appearing 
for the appellants challenged the decision of 
the Court below on all. points. He ad- 
vanced the following main arguments:— 

(1) The question since when appellant 
No. 1 became a partner was a question of 
fact and decided as one of fact by the arbi- 
trator, It was not open to the Court below 
to go into the question whether the reason- 
ings advanced by the arbitrator in support 
of that finding of fact were reasonable, or 
not. Even if it were to be considered a 
question of interpretation of the agreement 


(Ext. 13) and thus a question of law, there. 


Was no error committed by the arbitrator 
which was apparent on the face of the award 
and, therefore, it was not open to the court 
below to set aside that finding. 

(2), (a) Antecedent correspondence be- 
tween the parties clearly disclosed that some 
of them claimed to have dissolved the part- 
nership which was contested on behalf of 
respondent No. 1. A dispute in this res- 
pect was thus in existence on the date of 
the reference. Such a dispute was within 
the arbitration clause and the arbitration 
agreement 
enough to include such a dispute. 

(b) The arbitrator rightly held that the 
partnership was a partnership at will and, 
therefore, could be dissolved in the manner 
claimed by appellants 1 and 3. 

(c) Even if there was an error of law 
by the arbitrator in deciding that the part- 


nership was a partnership at will, that ques- 


tion of law having been specifically referred 
to the arbitrator, his award on that question 
could not be challenged. 

(d) Parties without objection put for- 
ward their written statement on the afore- 
said controversy. Before the arbitrator they 
made submissions on the’ merit of the mat- 
ter. Having taken the chance of a favour- 
able judgment respondents 1 and 2 ‘could not 
be allowed to resile and challenge the find- 
ing of the arbitrator on that point. 

(e) The court below was not entitled to 
yetry the issue about dissolution nor there 
was any error of law in the award of the 
kind which vitiated it. 

(3) The question whether respondents 1 
and 2 were members of a joint family was 
incidental to the question referred to the 
arbitrator. It was a question of fact and 
the award of the arbitrator on that question 
could not be challenged. Even if the award 
on that question suffers from any error of 
law, that part of the decision was severable 


and the award could not be set aside on ac- 


count of that error. 
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_ (4) After having held that the partner- 
ship has been dissolved, it was not neces- 
sary for the arbitrator to value the good- 
will because no question as to goodwill of 
a dissolved firm could arise. Even if the 
arbitrator would have held that the firm was 
not dissolved, it would not have been neces- 
sary for him to value the goodwill for, ac- 
cording to the deed of partnership, good will 
was the property of respondent No. 2 and 
was to remain with him. Hence, it was not 
necessary to value it for the purposes of 
accounting. ; 

9. Mr. J. C. Sinha appearing for res- 

pondents 1 and 2 challenged the correctness 
of the aforesaid submissions of Mr. Lal 
Narain Sinha and contended— 
_ (1) There was an error of law commit- 
ted by the arbitrator in finding that appel- 
Jant No. 1 was a partner in the first part- 
nership. He was a mere creditor. 

(2). (2) Reference was only in respect of 
accounts; question of dissolution of tne firm 
was not referred to the arbitrator. 

(b) Even if question of dissolution was 
referred the question whether the partnership 
was a partnership at will, a question of law, 
was not specifically referred to the arbitra- 


. tor. There was an error of Jaw in the find- 


ing of the arbitrator that the partnership was 
a partnership at will and the firm could be 
o r ne g e any of the part- 
ners. The Cot elow rightl l 
a finding ghtly set aside 
. e question of jointness of respon- 
dents 1 and 2 was not ered to the abi 
trator and his finding on that question is bad 
both for want of reference ‘and on account 
of other errors of law. 

(4) The award was bad for failure on 
the part of the arbitrator to value the good- 


(5) The award was bad and liable to be 
set aside as the arbitrator misconducted the 
proceedings. 


10. As noticed earlier, the Court 
below has set aside the award on the ground 
that the finding of the arbitrator that appel- 
lant No. 1 was a partner from the beginning 
of the firm established by the first partner- 
ship agreement was wrong and that the en- 
tire calculation of the accounts and the . 
apportionment of the profits and loss being 
based on that finding, it was not possible 
to separate parts of the award from each 
other. In the opinion of the Court below, 
therefore, the award could not be correct- 
ed and had to be set aside. In my opinion, 
the Court below has erred in holding that the 
finding of the arbitrator on this question 
was not correct and could be disturbed by 
it. The arbitrator relied on a letter dated 
1-12-1959, Ext. 1 (g), from respondent No. 2 
K appellant No. 1. The letter runs as fol- 
ows:—. 

“T went to the Secretariat today and had 
talks with the Chief Engineer. He has tele- 
phonically called the Executive Engineer 
from Chapra to discuss our matter i.e., about 
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the alignment of the bridge. The Execu- 
five Engineer is reaching here from Chapra 
on 3rd December with all the papers and 
hence, we must postpone our departure till 
the matter has been finalised between the 
Chief Engineer, Executive Engineer and me 
here at Patna. 


I hope we shall be in a position to de- 
part for Chainpur on the night of 3rd 
December or 4th December. Our departure 
today postponed.” 

According to the arbitrator, had not there 
been an agreement ’ between respondent 
No. 2 and appellant No. 1 that the latter 
would be admitted as a partner of the first 
partnership itself, the latter would not have 
written such a letter to the former. The 
arbitrator also relied on Ext. 4 which shows 
that the amount of Rs. 22,269/- was not ad- 
vanced on one day, but it was really amount 
spent by him for the firm from 17-1-1960 to 
26-8-1960. The receipt itself shows that ap- 
pellant No. 1 submitted accounts for the 
aforesaid sum. Had it really been a loan, 
appellant No. 1 would have advanced this 
sum in a lump and would have got a regis- 
tered deed executed similar to one which he 
got executed for the loan of Rs. 25,000/- 


which he advanced to the firm. ‘These were - 


‘strong circumstances supporting the conten- 
tion of appellant No. 1 that he was admitt- 
ed as a partner of the first partnership it- 
self. Mr. J. C. Sinha submitted that the in- 
ferences drawn by the arbitrator were not 


the inferences which could necessarily be. 


drawn from these documents. According to 
him, respondent No. 2 might have asked ap- 
pellant No. 1 to accompany him to some 
places where the firm was doing some con- 
tract work because they were close relations 
.and appellant No. 1 might have advanced 
the loan of Rs. 22,269/- in instalments. Mr. 
Sinha may or may not be right, but it can- 
not be said that the inferences drawn by the 
arbitrator from these documents were also 
not the possible inferences. Further Ext. 5 
accounts in the pen of appellant No. 1 from 
22-12-1959 to 1-1-1960 which was filed by 
respondent No. 1 also indicates that the for- 
mer was a partner of the first partnership. 
Even if two views were possible and the 
arbitrator has taken one of them, his finding 
cannot te set aside by a court. 


1i. Mr. J. C. Sinba submitted that 
so long Jang Bahadur Singh, Ram Ayodhya 
Singh and Ram Narain Singh did not retire 
from the contract, no new partner could be 
admitted to it without their consent. Ac- 
cording to him, appellant No. 1 was admit- 
ted as a partner only after they executed the 
deed of relinquishment. Therefore, he could 
not be, in the eye of law, a partner of the 
firm before the date of the deed of relin- 
quishment. It has already been noticed that 
the deed of relinquishment or retirement by 
the aforesaid three persons of the first part- 
nership was rot only in favour of respon- 
dent No. 2 and appellant No. 3, but it was 
also in favour of the new partners of the 
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firr. The new partnership deed (Ext. 13) 
itsef provided, in paragraph 3 of it. “This 
parnership business shall be deemed to have 
commenced on and from the 3rd January, 
1953.” This shows that the new partners 
had agreed that irrespective of the date of 
ther signing of the deed of partnership, they 
would be deemed to be partners of the 
fire from 3rd January, 1959. According to 
Mr J. C. Sinha Clause 3 of the partnership 
doss not say that the partnership would be 
deemed to have commenced from that date, 
but it merely says that partnership business 
would be deemed to have commenced on 
anc from that date. The arbitrator has 
taken the view that according to this clause 
the partnership itself would be deemed to 
have commenced on and from the 3rd- Janu- 
ary. 1959, from which date the first part- 
nership had also commenced. The view 
taken by him cannot be said to be suffering 
fron an error of law as to justify a court 


‘to take a different view tom one taken by 


him. The view taken by the arbitrator is 
not an unreasonable view. It is the case of 
resdondents 1 and 2 that from the very in- 
certion of the firm it was one of the terms 
that the partnership would not be dissolved 
unizss all the partners agreed, but if any 
on= of them liked, could retire. In other 


‘wo-ds, the partnership business which com- 


menaced from 3rd January, 1959 was to con- 
tinge. In such a case, there could be no 
occasion for adding a deeming clause about 
the business. The clause therefore means 
thet the partnership itself shall be deemed 
to have commenced from the aforesaid date. 


12, Mr. J. C. Sinha also drew our 
att:ntion to the concluding portion of Cl. 5 
of the agreement which runs as follows:— 


“Be it noted that the amounts of money ` 
already contributed towards the capital of the 

in pursuance of the terms of the pre- 
vicus agreement by the two partners viz., 
Sit Surya Kumar Singh snd Sri Someshwar 
Kumar Singh. shall be adjusted towards their 
shzres according to this present agreement.” 
Surya Kumar Singh is respondent No. 2 and 
Someshwar Kumar Singh is appellant No. 3. 
According. to Mr. Sinha, had really appellant 
Nc. 1 been admitted as a partner to the 
firt partnership, there would have been a 
similar provision in the deed as to the capi- 
tal contributed by him. The above sentence 
was incorporated in Clause 5 as respondent 
Nc 2 and ‘appellant No. 3 were mentioned 
as partners in the first deed of partnership. 
Orly because of the presence of this sen- 
terze in the partnership deed, it cannot be 
saii that the view taken by the arbitrator is 
wrong. Subsequent conduct of the partners 
of the second deed is also relevant in this 
resect. It is admitted case of all the part- 
ners that after the execution of the second 
partnership deed, appellant No. 2 contributed 
Rs 15,000/- towards capital. No demand 
was made before 21st of July, 1966 on ap- 
peLant No. 1 to contribute towards the capi- 
tal of the firm. What demand too, as evi- 
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denced by the letter Ext. 1 (e), was for con- 
tribution towards the additional capital and 
not the original capital. It is manifest, there- 
fore, that the sum of Rs. 22,269/- of appel- 
lant No. 1 was contribution towards capital 
of the partnership. The same was admitted- 


ly given to the firm before the coming into- 


being of the second partnership, i.e., in the 
continuance of the first partnership itself. 
‘The. arbitrator, therefore, also cannot be said 
to be unreasonable in holding that the afore- 
said amount was a contribution from appel- 
lant No. 1 towards the capital of the firm 
‘durmg the continuance of the first agree- 
ment of the partnership. It was contended 
by Mr. J. C. Sinha that conduct of the 
partners antecedent 
date of the agreement could not be taken 
into account for interpreting the terms in- 
asmuch as they were inadmissible in evi- 
dence under Section 91 of the Indian Evi- 
dence Act. In my opinion, there is no subs- 
tance in this contention. If the term with 
which we are concerned is ambiguous but 
“not patently, then certainly the conduct of 
the parties is relevant for finding out how 
they understood it. If it is to be held that 
it is not ambiguous, then the conduct may 
not be relevant and the term itself shows 
that the partnership would be deemed to have 
commenced from 3rd of January, 1959. It 
is well settled that a court while dealing with 
an award is not to act as if it were a court 
of appeal of the arbitrator. Whether the rea- 
sonings of the arbitrator appealed to the 
court or not is not relevant. The award or 
even a finding of the arbitrator on which the 
award is based can be set aside only on 
grounds which are permissible under the 
law. In my | opinion, the court below has 
erred in holding that the aforesaid finding 
of the arbitrator was wrong and setting aside 
the award on that ground. 


13. I next take up for consideration 
the question whether the partnership was a 
partnership at will or not. In this connection 
clauses 3 and 14 of the agreement (Ext. 13) 
are relevant. These clauses have already 
been quoted in extenso while stating the facts 
of the case. Clause 3, inter alia, says that 
the partnership business shall continue till 
it is dissolved in the manner mutually decid- 
ed by the partners. According to Mr. J. C. 
Sinha, learned counsel for respondents 1 and 
2, this meant that the partnership could not 
be dissolved unless all the partners agreed 
to the dissolution. According to Mr. Lal 
Narain Sinha, since the agreement (Ext. 9) 
did not provide for the manner in which 
the partnership was to be dissolved, the 
aforesaid clause was too vague to be enforc- 
ed upon with the result that there being no 
provision for duration or determination of 
the partnership, it remained a partnership at 
will. Mr. Lal Narain Sinha drew our atten- 
tion in support of his arguments to Sec. 29 
of the Indian Contract Act and Section 7 
of the Indian Partnership Act. Section 29 
of the Indian Contract Act lays down that 
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agreement the meaning of which is not cer- 
tain or capable of being certain are void. 
According to him, the meaning of the clause 
‘shall continue till it is dissolved in the man- 
ner mutually decided by the partners’ was 
neither certain nor capable of being certain. 
Section 7 of the Indian Partnership Act de- 


‘fines partnership at will and runs as fol- 


lows:— 


“Whether no provision is made by con- 
tract between the partners for the duration. 


. Of their partnership, or for the determina- 


tion of their partnership, the partnership is 
partnership at will”. 

According to Mr. Lal Narain Sinha, if the 
aforesaid clause. was to be excluded from 
clause 3 on the ground that its meaning was 
not certain or capable of being certain, the 
partnership agreement does not provide for 
duration of the partnership or for determi- 
nation of it; hence it was a partnership at 
will. On the other hand, Mr. J. C. Sinha 
pointed out that the partnership deed 
(Ext. 13) had to be read as a whole and if 
clauses 3 and 14 were read together, it was 
manifest that unless all the partners agreed, 
the partnership could not be dissloved, in the 
event one of the partners did not like to 
continue as a partner, he could retire as pro- 
vided for in clause 14. According to him, 
the partnership deed did provide for the 
duration of it, namely, it was to continue so 
long all the partners did not agree for its 


dissolution. He relied on a decision 
in Abbott v. Abbott, (1936) 3 Al 
ER 829. One of the clauses of the 


partnership deed which was under con- 
sideration ‘in that case, after stating the date 
from which the partnership was to com- 
mence, further stated that the death or re- 
tirement of any partner would not terminate 
the partnership. Another clause stated that 
if any partner would do or suffer any act 
which would be a ground for the dissolu- 
tion of the partnership by a Court, then he 
would -be considered as retired from the 
partnership. Yet another clause stated that 
if any partner died or retired during the 
partnership, the surviving or continuing part- 
ners would have the option of purchasing 
the deceased or retiring partner’s share in 
the partnership. It was held that this was 
not a partnership at will; the partnership 
could not be determined by a single partner 
although he could determine the partnership 
as between himself and the other partners. | 
In my opinion, the decision in this case is 
applicable to the facts of the present case. 
Even if the contention of Mr. Lal Narain 
Sinha be accepted that the clause ‘shall 
continue till it is dissolved in the manner 
mutually decided by the partners could not 
be a term of the contract which could 
bind the parties, it shall have to be treated 
as non-existent. The result will be that the 
partnership deed will be a partnership deed 
of the nature which was under consideration 
in the aforesaid case which provides for the 
date of the commencement of the partner- 
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ship and that one of the partners would 
only retire in the manner provided in Cl. 14. 
This decision was referred to with approval 
by our Supreme Court in Karumutiu Thia- 
garajan Chettiar v. E. M. Muthappa Chet- 
tiar, AIR, 1961 SC 1225. 


14. According to Mr. Lal N 
Sinha, Abbott’s case was distinguishable on 
the ground that whereas the English Partner- 
ship Act does not define ‘partnership at will’, 
the Indian Partnership Act does define it. 
He referred us to clause 9 of the report of 
the Special Committee on the Indian Part- 
nership Act which states the reason why 
‘partnership at will’ was defined. Clause 9 
of the report of the Special Committee is 
as follows:— 


“The English law uses the expression 
‘‘partnership at will’ in Section 27, but does 
not contain any definition of ‘partrership at 
will’ in Section 26, it merely paraphrases the 
expression in these terms where no fixed 
term has been agreed upon for the duration 
of the partnership; and in Section 32 (c) as 
‘entered into for an undefined term’. The 
contrasted wording of Sections 26 and 32 
has given rise to considerable difficulty in 
practice. On the language of Section 26 it 
has been conzended that even where an 
agreement of partnership provided that a 
partnership would be terminated by mutual 
agreement only, the partnership must be 
taken to be a case where no fixed term was 
agreed upon for its duration, and that, there- 
fore, the partner would under the terms of 
section retire by merely giving notice to the 
other partners notwithstanding the terms of 
the articles of partnership. The Court of 
Appeal in England, however, rejected the 
contention and held that as the duration of 
the partnership was provided for in the part- 
nership agreement, it was a partnership for 
a fixed term (Moss. v. Elphick, (1910) 1 KB 
846). To get over the difficulty felt in Eng- 
land, we have inserted a definition of ‘part- 
nership at will.” 

In my opinion, the Special Commitiee does 
not say that it wanted to differ from the deci- 
sion in Moss v. Elphick, (1910) 1 KB 846, 
as to what was a partnership at will. Since 
there was some divergence of judicial opin- 
ion earlier in England as to interpretations 
of two sections of the Partnership Act of 
that place, to avoid similar controversy in 
our country the term owas defined. The 
decision in Abbott’s case, therefore, cannct 
be distinguished on this ground. I am of 
the view that the deed (Ext. 13) read as a 
whole shows that the partnership can be de- 
termined only when all the partners to it 
agree for such determination and its dura- 
tion will be as long as it was not so deter- 
mined. In my opinion, therefore, the deed 
was not a partnership at will even accord- 
ing to definition of the term in Section 7 of 
the Indian Partnership Act. The Court be- 
low is, therefore, right in holding that the 
partnership as contained. in Ext. 13 was not 
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a partnership at will and the arbitrator was 
wrcng in holding that it was a partnership 
at will. 

15. The next question which arises 
for consideration is whether it was open to 


the court below to correct the finding of the 


artitrator on the question whether the part- 
nership was a partnership at will. According 
to Mr. Lal Narain Sinha. the Court below 
could not correct the finding. According to 
Mr J. C. Sinha, it would. In support of 
his contention Mr. Lal Narain Sinha relied 
on the decision of the Judicial Committee in 
Durga Prasad Chamria v. Sewkishendas 
Bhattar, AIR 1949 PC 334, It has been 
heH in that case that where a question of 
lay is specifically referred to arbitrator fop 
decision and he decides it, it would be cont- 
rary to well established principles for a 
court of law to interfere with the award 
even if the court would have taken a dif- 
ferent view of the point of law had it been 
be:ore it. It appears that it was contended 
beiore the Judicial Comrrittee that the arbi-, 
tracor had erred on two questions of law, i.e., 
admissibility of certain documents in evi- 
dence and limitation. That was a case of 
reference to arbitration with the interven- 
tion of the Court. Before the reference was 
mzde, issues on these two questions had 
be:n framed by the Court. In the circumst- 
ances it was held that the two questions 
of law were specifically referred to the arbi- 
trator and even if he decided them wrongly, 
the Court could not interfere with his award. 
THs decision was referred to with approval 
in Thawardas Therumal v. Union of India, 
AIR 1955 SC 468. After noticing various 
decisions placed before them, their Lord- 
sh-ps of the Supreme Court laid down the 


‘law on the subject as follows:— 


“An arbitrator is not a conciliator and 
caanot ignore the law or misapply it in order 
to do what he thinks is just and reasonable. 
H: is a tribunal selected by the parties to 
deside their disputes according to law and 
so is bound to follow and apply the law, 
aml if he does not, he can be set right by 
the courts provided his error appears on the 
face of the award. The single exception to 
ths is when the parties choose specifically to 
reer a question of law as a separate and 
distinct matter.” 

TEeir Lordships further observed:— 


“If, therefore, no specific question of 
lawy is referred either by agreement or by 
compulsion, the decision of the arbitrator 
on that is not final however much it may 
be. within his jurisdiction, and indeed essen- 
tia’, for him to decide the question inciden- 
taLy”. a 

16. The real question which, there- 
fore has to be decided in this connection is 
wes the specific question >f law whether the 
pa-tnership was a partnership at will refer- 
rec for the decision of the arbitrator either 
by agreement or by compulsion. Let me 
preceed now to find out with reference to 
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the evidence on the record what was the 
reference to the arbitrator. As already 
noticed while stating the facts it was respon- 
dent No. 1 who in his letter Ext. 1 (a) initiat- 
ed the suggestion that to avoid all contro- 
versy respondent No. 3 had been requested 
to arbitrate in the dispute or difference and 
whatever any other matter which may crop 
up concerning the firm of the partners. Of 
course, in Ext. K which was signed only by 
respondent No. 1, the reference was limited 
to accounting between the partners in res- 
pect of their respective dues, assets and lia- 
bilities. Thereafter by Ext. H appellant No. 
1 informed respondent No. 1 and other- part- 
ners that he was dissolving the firm with 
effect from 5th of December, 1966. Similar 
statement was made in Ext. H (3) by appel- 


lant No. 3. Both appellants 1 and 3 wanted 


that all their differences and disputes should 
be referred to arbitrator, respondent No. 3. 
By Ext. 1 (d) respondent No. 1 challenged 
the right of appellant No. 1 or any other 
partner to dissolve the firm at his sweet 
will. Then came the arbitrator agreement 
(Ext. 9) by which reference was made to res- 
pondent No. 3. The words ‘and other affairs’ 
were added after the words ‘in the matter of 


accounting’ in the second paragraph of the ` 


preamble as it was in Ext. K. Similarly in 
paragraph 4 of the preamble the word ‘all’ 
was added before the words ‘the dispute’ 
and ‘and differences’ were added after those 
words. A comparison of Exts. K and 9 
leaves no room for doubt that the scope of 
the reference was widened by Ext. 9 that 
What it was in Ext. K. Our attention was 
drawn by Mr. J. C. Sinha to Ext. F (1) a 
petition of respondent No. 1 which was filed 
on 31st of January, 1967. Relevant para- 
graph from this petition has already been 
quoted in paragraph 5 of this judgment ear- 
lier and it is true that by that petition res- 
pondent No. 1 contended that the question 
of dissolution of the firm was not the sub- 
ject-matter of the reference. This stand of 
respondent No. 1 on 31st of January, 1967 
is not of much consequence in deciding what 
was referred to by Ext. 9. From the docu- 
ments referred to above, it is manifest that 
a difference had already arisen between the 
appellant Nos. 1 and 3 on one side and res- 
pondent No. 1 on the other as to whether 
they could dissolve the firm or not and as 
all the differences between the partners were 
referred for the decision of the arbitrator 
by Ext. 9, there can be no doubt that the 
question whether there was a dissolution of 
the firm or not else referred to the arbitra- 
tor for his decision. 


17. It was contended, however, by 
Mr. J. C. Sinha that the question whether 
the partnership was a partnership at will was 
distinct and separate question from the ques- 
tion whether the firm was dissolved or not 
and, therefore, even if it was held that the 
latter question was referred for the decision 
of the arbitrator, it did not follow that the 
former, which is a question of law, was spe- 
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to the arbitrator for his 
decision. ‘The difference between appellants 

and 3 on the one hand and respondent 
No. 1 on the other was not whether appel- 
lants 1 and 3 as a matter of fact had ex- 
pressed their intention to dissolve the firm, 
but it was whether they could do it in law. 
It has elready been noticed that after ap- 
pellants 1 and 3 gave the notices, Exts. H 
and H (3), stating that they had dissolved 
the partnership, respondent No. 1 by Ext. 1 
(d) challenged their right to dissolve the firm 
at their sweet will. The use of the expres- 
sion ‘Sweet will’ in the said letter clearly in- 


cifically referred 


_dicates that respondent No. 1 wanted to em- 


phasise that the partnership was not a part- 
ship at will and unless all the partners 
agreed to its dissolution, it could not be 
dissolved by any one of the partners alone. 
This was one of the differences between the 
parties is also apparent from the subsequent 
conduct of the parties as to how they 
understood what were the differences be- 
tween, them. In reply to the claim of appel- 
lant No. 1 made in paragraph 30 of his writ- 
ten statement that the partnership stood dis- 
solved, respondent No. 1 in paragraph 13 of 
his written statement, Ext. D (2), stated that 
neither appellant No. 1 had right to dis- 
solve the partnership business nor it could 


-be dissolved at the option of any other part- 


ner. Again the use of the word ‘option’ in- 
dicates that respondent No. 1 was emphas- 
ing the stand taken by him in Ext. 1 (d) 
that it was not a partnership at will. I am, 
therefore, of the opinion that the question 
whether the partnership was at will or not was 
Specifically referred to the arbitrator. The 
decision of the Judicial Committee in Durga. 
Prosad Chamria’s case does support this 
view. 

18. Mr. J. C. Sinha laid much em- 
phasis on the decision of the Supreme Court 
in Thawardas Pherumal’s case. That was 
a case of contract between the appellant be- 
fore their Lordships who was a contractor 
and Additional Chief Engineer, C. P. W. D. 
representing Dominion of India for supply 
of bricks. One of the clauses of the con- 
tract provided that the department would not 
entertain any claim for idle labour or for 
damage to unburnt bricks due to any cause 
whatsoever. The contractor claimed dama- 
ges for unburnt bricks as well on the ground 
that as the C. P. W. D. failed to remove the 
baked bricks, unburnt bricks could not be 
baked and they were destroyed by rains. 
The arbitrator held that that clause was not 
meant to absolve the department from carry- 
ing out their part of the contract and so he 
awarded the contractor damages on the 
aforesaid account. One of the questions 
which arose for decision of their Lordships 
of the Supreme Court was whether there was 
a specific reference to the arbitrator in that 
case of the question of interpretation of the 
said clause in the deed of contract which 
was a question of law. They held that there 
Was no specific reference on that point of 
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law inasmuch as firstly the documents plac- 
ed before them did not convince them 
that there was such a reference and second- 
ly there was rothing to indicate that the 
department was also prepared to submit 
that question to arbitration. As already 
discussed earlier, in the instant case, by the 
agreement Ext. 9 itself parties agreed to re- 
fer all their differences to arbitrator and 
one of the differences was whether appellants 
Nos. 1 and 3 could dissolve the partnership 
at their sweet will without the consent of 
the other partners; in other words whether 
the partnership was a partnership at will 
or not. The question whether the partner- 
ship was a partnership at will or not depend- 
ed on the interpretation of the deed of part- 
nership and it is not possible to hold that the 
question whether the partnership 
is a partnership at will or not and 
the question of interpretation of the deed of 
partnership for the purposes of recording 
a finding on that question were separate 
questions. I wceuld, therefore, hold that the 
decision in Thawardas Pherumal’s case is 
not of any real help to respondents 1 and 2 
and the question whether the partnership was 
a partnership at will or not, one of law, was 
specifically referred to the arbitrator. for 
his decision. Therefore, even though I am 
not prepared to agree with the arbitrator as 
to the interpretation of the deed, I am con- 
strained to hold that the finding of the arbi- 
trator on this question was not open to re- 
view by the court below. In view of the 
finding recorded above I do not consider it 
necessary to go into the question whether 
respondents Nos. 1 and 2 on account of their 
conduct in the arbitration proceeding are es- 
topped from challenging the award -on the 
point of dissolution. 


19. I am not inclined to agree with 
the arbitrator that it was not necessary for 
him to value the goodwill of the firm be- 
cause he found that the partnership had been 
dissolved. But I am also not inclined to 
agree with the court below that the award 
of the arbitrator is vitiated for failure on his 
part to value the goodwill. According to 
clause 15 of the agreement (Ext. 13), already 
quoted earlier in this judgment, goodwill: of 
the firm was to be the exclusive property of 
respondent No. 2 and he could charge rea- 
sonable value thereof only if he retired him- 
self from the firm or was compelled to re- 
tire by any other partner from the firm. The 
clause further provides that in case the value 
of the goodwill is not amicably settled upon 
by other partn2rs and they be not ready to 
satisfy respondent No. 2 the latter shall have 
the power to debar them from carrying on 
the business in the name of the firm. 
view of this clause I am of the opinion that 
failure on the part of the arbitrator to value 
the goodwill has not vitiated the award. Res- 
pondent No. 2 shall be entitled, as mentioned 
in Clause 15, to debar other partners from 
carrying on the business in the name of the 
firm hereafter. The award cannot be said to 
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be tad because of the failure on the part 
of tne arbitrator to value the goodwill for 
anotner reason. The only person who could 
derive advantage of the velue of the good 
will was respondent No. 2 and he does not 
apvear to have actively participated in the 
arbitration and filed any written statement. 


20. There was no Cifference between 
the sarties before the reference on the ques- 
tion whether respondents 1 and 2 were mem- 
bers of a joint family or separate from each 
othe" As both of them were mentioned as 
partners of the firm in the deed (Ext. 13), ap- 
parently it appears that they became partners 
in tneir individual capacity. Before the re- 
fererce the appellants never asserted that res- 
pondents 1 and 2 were joint. In that view 
of tle matter, the Court has rightly held that 
the ‘nding of the arbitrator on this question 
canrot be supported. There can be, how- 
ever no doubt that this question as- submit- 
ted by Mr. Lal Narain Sinha, was separable 
from other questions and the award could 
not be set aside on account of the aforesaid 
erro: of the arbitrator. 


21. Though the question of miscon- 
ducting the proceeding by the arbitrator was 
not expressly urged before the court below, 
as the matter was argued by Mr. J. C. Sinha, 
I would like to deal with that question at 
this stage. Mr. Sinha submitted that the 
arbi-rator misconducted the proceeding be- 
caus: (i) he applied double standard regard- 
ing withdrawals by different partners, (ii) 
igncred terms of the partnership deed re- 
garcing payment of wages to the managing 
partier, (iii) showed undue favour to appel- 
lant No. 1 who was his son-in-law by direct- 
ing that he would carry on the business of 
the firm and (iv) created double jeopardy 
for respondents 1 and 2 m respect ‘of ac- 
counting with regard to certain sums. With 
reference to the materials on the record, Mr. 
J. C. Sinha was not able to establish the 
charve-sheet against the arbitrator that he 
apphed double standards while considering 
withdrawals by different partners. With- 
dravals from the bank by respondent No. 1 
which were proved and not accounted for in 
the accounts, according tc the findings of 
the arbitrator are to go in che personal name 
of respondent No. 1. ie., he will be liable 
for that amount to the firm. The allegation 
of the appellants was that respondent No. 1 
failed to account for Rs. 72,000/-. The arbi- 
trater has held respondent No. 1 liable only 
for Rs. 10,000/- as, in his opinion, Rupees 
62,0)0/- was accounted for. Similarly he has 
also held appellant No. 1 liable for the 
morey not accounted for by him. While 
dealing with para 1 of the joint objection 
Pert JI, the arbitrator has held that Rupees 
3,852.79 would go in the >ersonal name of 
appcllant No. 1. With reference to para 5 
(2) of the first rejoinder be has added that 
Rs. 1,000/- would go in the personal name 
of appellant No. 1. Appellant No. 1 took 
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Rs. 700/- from one Brijnandan Munshi. This 
was not accounted for by him in his ac- 
counts. Therefore, the arbitrator has made 
appellant No. 1 liable for this sum of Rupees 
700/- personally. It is not, therefore, pos- 
sible to accept the contention of Mr. J. C. 
Sinha ` that the arbitrator applied double 
standards in the matter of accounting. 


22. So far wages of managing part- 
ner.is concerned, there is provision for it in 
the deeds of partnership. The case of the 
appellants in this respect was that the clauses 
regarding salary of the managing partners 
in the deeds of partnership were entered to 
ventilate the prestige and honour of the 
Managing partners and it was not given 
effect to. The partnership deeds were regis- 
tered documents and their terms could not 
be changed by the partners by any agree- 
ment which was not registered. Evidence 
except in the shape of registered documents 
therefore, was not admissible to prove that 
the clauses with regard to salary of mana- 
ging partners remained ineffective. The find- 
ing of the arbitrator im this regard is bad in 
law on the face of the award itself and can- 
not be sustained. However, on account of 
this error on his part, it cannot be held that 
he misconducted the proceedings nor the 
award can be set aside on that ground. 


23. There is also no substance in the 
contention of Mr. J. C. Sinha that the arbi- 
trator has shown undue favour to appellant 
No. 1 who happens to be his son-in-law. I 
would reiterate here that respondent No. -1 
who is also a close relation of appellant 
No. 1 himself initiated the suggestion that 
respondent No. 3, who was father-in-law of 
appellant No. 1, be appointed arbitrator. The 
arbitrator has nowhere said that only appel- 
lant No. 1 will look after and supervise the 
. pending business of the firm. Rather he has 
directed that the incomplete work at Donk 


and Siwan be completed under the joint. 


supervision of the partners incliding appel- 
lants 1 and 3 and all payments from the de- 
partment be taken jointly by the partners in- 
cluding the aforesaid two appellants. This 
too is not a. definite direction; rather the 
arbitrator- has further observed that if any 
of the partners does not ‘conform to the 
aforesaid direction, the- partners will nomi- 
nate and assign any person to get the afore- 
said incomplete works done and to take all 
payments from the department and if they 
do not agree to nominate such a person, the 
court will appoint such a person. I do not 
think by these observations respondent No. 3 
-has shown any undue favour to appellant 
‘ No. 1. Further the observation of the arbi- 
trator that ultimately the court would ap- 
point a person to complete the incomplete 
works of the firm cannot be directed. It is 
recommendation to the court which the 
court may or may not follow. 


24 The submission with regard to 
creation of double jeopardy was made on 
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„account of the fact that at one place in the 
award the arbitrator has said as follows: — 


“It has been found earlier that Sri Raj- 
mani Sinha contributed Rs. 22,269/- towards 
the capital of the firm and paid Rs. 25,000/- 
as loan to the firm and Sri Someshwar 
Kumar Singh _ contributed Rs. 20,000/- to- 
wards the capital during the period of the 
Ist agreement. These amounts are to be de- 
ducted from the total investment during the 
period of the ist agreement and the balance 
which remains thereafter is the total invest- 
ment towards the capital by Sri Surya 
Kumar Singh during the period of the ist 
agreement.” 

At another place he has made the following 
observations: - 


“From the accounts of Sri Surya Kumar 
Singh, the income of the firm upto 30-6-66 
comes to Rs. 6,08,247.85 vide para 24 part I 
of joint objection dated 31-1-67 which has 
not been denied. In this amount, investment 
of Rs. 22,269/- of Sri Rajmani Sinha, a loan 
of Rs. 25,000/- by Sri Rajmani Sinha and 
investment of Rs. 20,000/- by Sri Someshwar 
Kumar Singh and Rs. 14,900/- vide decision 
of para 14 part I of joint objection, Rupees 
35,110/- ‘vide decision of para 15 part I of 
Joint objection Rs. 1,600/- vide decision of 
para 18 of Part I of joint objection, Rupees 
20,275/- vide decision of para 19 of Part I 
of joint objection, Rs. 3,400/- vide decision. 
of para 20 of Part I of joint objection, 
Rs. 20,500/- . vide decision of para 21 of 
part I of joint objection Rs. 872/- vide deci- 
sion of para 22 of part I of joint objection 
the total comes to Rs. 7,72,173.85 when add- 
ed together. . 


_ From the accounts of Sri Surya Kumar 
Singh, the expenditure comes to Rupees 
7,21,362.77 vide para 25 part I of joint ob- 
jection dated 31-1-67 which is not denied. 
In tbis amount Rs. 19,300/- vide decision of 
para 16 part I of joint objection when added, 
the total comes to Rs. 7,40,662.77 in which 
Rs. _78,947/- vide decision of para 5 part I 
of joint objection, Rs. 40,450.50. vide deci- 
sion of para 6 part I of the joint objection, 
Rs. 500/- vide decision of para 7 part I of 
the joint objection, Rs. 2,000/ vide decision 
of para 10 part I of the joint objection, 
Rs. 7,659.06 vide decision of para 2 part Í 
of the joint objection, Rs. 8,500/- vide deci- 
sion of para 12 part I of the joint objection, 
Rs. 1,167/- vide decision of para 13 part I 
of the joint objection, Rs. 2,208/- vide deci- 
sion of para 17 part I of the joint objection 
totalling. Rs. 1,41,431.56 will be deducted and 
the balance of expenditufe remains Rupees 
5,99,231.21 after deducting Rs. 1,41,431.56° 
from Rs. 7,40,662.77. 


If the expenditure of Rs. 5,99,231.21 is 
deducted from the income of Rs. 7,72,173.85, 
the balance of Rs. 1,72,942.64 remains out- 
standing against Sri Surya Kumar Singh 
due to the firm. Rupees 11,074.65 vide my 
decision of Para 5 Part If of the joint 
objection, Rs. 4,600/- vide decision of para 7 
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Part IL of the joint objection, Rs. 1,400/- 
vide decision of para 8 part II of the joint 
objection, Rs. 2,000/- vide decision of para 
9 part H of the joint objection, Rupees 
24,614.46 decision of para 10 part IT of the 
joint objection, Rs. 10,000/- vide decision of 
para 3 of the supplementary objection,- 
Rs. 2,500/- vide decision of para 5 of the 
supplementary objection, Rs. 4,000/- vide 
decision of para 6 ‘of the supplementary ob- 
jection, Rs. 1,482/- vide decision of para 7 
of the supplementary objection, Rs. 3,858/- 
vide decision of para 8 of the joint objec- 
tion part I, Rs. 17,220/- vide decision of 
para 11 of ‘the supplementary objection, 
Rs. 1,67,783.46 vide decision of para 6 part 
I of joint objection, Rs. 10,165/- vide deci- 
sion with commission to entrepreneur as spent 
by Sri A. K. Singh as alleged Rs. 3,500/- 
vide decision of para 14 of the supplemen- 
tary objection. 

The total - 


of these items comes to 


Rs. 2,64,197.57, which is outstanding against — 


Sri Basant Sinha due to the firm.”: 


According to Mr. J. C. Sinha, the investment 
of appellants 1 and 3 and the loan 
by appellant No. 1 should not have been 
taken into consideration again as they were 
already taken into account earlier. The sub-_ 
mission suffers from a fallacy. Unless it is 
shown that the account of respondent No. 2 
showing the income of the firm Rupees 
6,08,247.85 included the investment of appel- 
lants 1 and 3 and loan by appellant No. 1, 
the submission which has been made by Mr. 
J. C. Sinha could not possibly be made. He- 
was not able to convince us with reference 
to the accounts that the aforesaid income of 
the firm includes the investments of the 
aforesaid two appellants and the loan to the 
firm by appellant No. 1. I am, therefore, 
of the opinion that respondent No. 3 has 
not misconducted the proceedings and the 
award is not liable to be set aside on that 
account. . 


25. The finding of the arbitrator on 

the question of jointness of respondents 1 
and 2 is-upon a matter not referred to the 
arbitrator ‘and that can be separated from 
the other part of the award as that does not 
affect the decision on the matter referred. 
The finding, if maintained, would have been 
relevant only on the question of future joint 
responsibility of respondents 1 and 2 for the 
individual liability of each other. This find- 
ing in the award, therefore can be correct- 
ed under Section 15 (a) of the Arbitration 
Act. Similarly the finding. of the arbitrator 
in the award on the question of payment of 
salary to the managing partners is an ob- 
vious error which can be amended without 
affecting the decision of the arbitrator on 
main points. The award, therefore, can be 
modified ‘to that extent under Section 15 (b) 
of the Arbitration Act. Respondents 1 and 
2 are entitled to salary as managing partners 
at the rate of the amounts mentioned in 
the deeds of partnership and that is to be 
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added to their credit while determining them 
liability to the firm. 


26. In the result, the appeal is allow- 
ed and the order of the ccurt below setting 
aside the award and refusing to make it a 
rule of the court is set aside. The case is 
sent back to the court below for making the 
award a rule of the court subject to correc- 
tion and modification as observed in the 
earlier, 
it is also made clear that in the matter of 
winding up of the firm, the recommendations 
made by the arbitrator are not necessarily 
binding on- the court below and it may act 
as it thinks just and proper in that connec- 
ticn. - The appellants will te entitled to costs 
of this Court. Hearing fee is assessed at 
Rs. 500/- only. 


S. P. SINHA, J. 4 I agree, 


Order accordingly. 
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i U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 

Teju Mandal and others, Petitioners v, 
The Sub-Divisional Officer and another, 
Opposite Party, 

Civil Writ Jurisdiction Case No. 1736 
of 1970, DJ- 14-7-1972. 

Index Note:—{A) Constitution of India, 
Arts. 226 and 227 — In exercise of writ 
jurisdiction the High Court will not inter- 
fere with a finding of fact arrived at by 
am authority in a summary proceeding. 

(Para 2) 

S. R. Ghosal, for Petitioners; Tarakant 

Jha (S. C. No. ID, for Opposite Party. 


ORDER:— The petitioners have filed 
this writ application, praying that an order 


_passed by the Sub-Divisional Officer, Jam- 


tara, incorporated in Arnexure ‘4’, dated 
the 2nd September, 1970, may be quashed. 
By that order the Sub-Divisional Officer has 
ordered the eviction of the writ petitioners 
from certain lands mentioned in the order. 
The petitioners have cla:med the lands by 
virtue of a Kurfa settlement of the yeap 
1359 B.S., but the Sub-Divisional Officer 
has come to the conclusion in the summary 
proceedings that the story of this Kurfa 
settlement was not acceptable. On that 
footing the order of eviction has been 
passed. 


2. Having heard learned counsel for 
the petitioners, we do not think that this! 
is a fit case where we should interfere, in 
view of the finding arrived at by the Sub- 
Divisional Officer in the summary proceed- 
ings. If the petitioners rely upon their right 
to possession by virtue of title, they can 
establish their title in some other appro- 
priate proceeding, where all matters may 
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be thoroughly and finally investigated on 
evidence on record. The writ application, 
therefore, fails and is dismissed, but with- 
out costs. 
l Petition dismissed. 


F 


-AIR 1973 PATNA 37 (Y 69 C 8) 

S. SARWAR. ALL J. 

Radhaballay Choubey and others, Appel- 
lants v. Mahadev Choubey and others, Res- 
pondents. l 

A. F. A. D. No. 744 of 1969, Dj- 20-7- 
1972, from decision of Shri S. N. Bose, 4th 
Addi. Dist. J., Bhagalpur, D/- 23-8-1969. 

Index Note: — (A) Civil P. C. (1998), 
Section 146 — Judgment and decree passed 
on remand without giving notice to the heirs 
substitated in place of the deceased party is 


illegal and void. (X-Ref: Order 1, Rules 9 — 


and 13, Order 22, Rule 4). (Paras 3, 5) 


Brief Note: — (A) When there is a sub- 
stitution in a pending appeal in the High 
- Court and the matter is remanded to the 
court below, on remand, the court itself has 


to see that the names of those, who are dead, 


should be removed from the record, and 
those, who are already substituted in the High 
Court-should be brought on the record. The 
non-service of notice to the heirs who have 
already been substituted and are therefore, 
in the eye of the law on the record of the 
case, renders infirmity in the decision of the 
Court, if the case is decided in their absence. 
1965 BLIR 526 and AIR 1967 SC 49, Dis- 
tinguished. (Paras 3, 5) 
Cases Referred: Chronological Paras 
AIR 1957 SC 49 = (1966) Supp SCR. 

22, Dolai Maliko v. Krushna Chan- 


dra Patnaik > 
"1965 BLJR 526, Bateri Gope v. Radha- 
-~ kant Missir l 
S. C. Ghose and Mahendra Prasad 


Pandey, for Appellants; Prem Shankar Sahay 
and Rudradeo Kumar Sinha, for Respon- 
dents. WE: i 
JUDGMENT:— This second appeal is 
by the plaintiffs. They succeeded in the trial 
Court. There was an appeal against . the 
decision of the trial Couft being title appeal 
No. 51/12 of 1962/64. This appeal was al- 
lowed and the suit of the plaintiffs was dis- 
missed. A second appeal was preferred by 
the plaintiffs to this Court being Second Ap- 
peal No. 95 of 1965. In this appeal, Tarkesh- 
war Nath Choubey was appellant No. 1. He 
died during the pendency of the appeal in this 
Court. By order of this Court, dated 13-5. 
1968, the: three heirs, who were not already 
“on the record, were brought on the record, 
as respondents 8 to 10. Radha~ Ballav 
Choubey, son of Tarkeshwar Nath Choubey, 
was already on record of the second appeal. 
The appeal was allowed and the case was re- 
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manded to the court below for disposal in 
accordance with law. The second appeal 
was allowed on 26-2-1969. The record along 
with the copy of the judgment of the High 
Court was received in the court below on 
27-5-1969. Thereafter, . after notice to the 
counsel for the appellants and the respon- 
dents, arguments in the appeal were heard 
on several dates and the judgment was deli- 
yered on 23-8-1969. Unfortunately, no one 
noticed that the name of Tarkeshwar Nath 
Choubey was continuing as an appellant and 
that the three ladies, who were added as res- 
pondents 8 to 10 in the second appeal 1995 
of 1969 were not brought on the record in 
the court below. Consequently, no notice of 
appeal was sent to these three persons. There 
was no appearance on their behalf as well, 
Thus neither they were brought on the re- 
cord nor they voluntarily appeared before 
tbe court at the time of argument in the ap- 
peal. The appeal was allowed this time also 
and the. suit of the plaintiffs was dismissed. 
As against this decision, the present second 
appeal (S. A. 744/69) has been preferred by 
the three of the plaintiffs, who were respon- 
dents 2 to 4 as shown in the records of title 
appeal No. 51 of 1962. 


2 Mr. S. C. Ghose, appearing for 
the appellants, has contended that the judg- - 
ment and decree of the court below has to 
be set aside as‘the appeal has been disposed 
of without some of the heirs of the deceased 
Yarkeshwar Nath Choubey having been 
brought on the record of the title appeal 
and without any notice having been issued 
to them in respect of the hearing of the ap- 
peal. In support of his contention, he relied 
on decision in Bateri Gope v. Radhakant 
Missir, 1965 BLIR 526. Learned counsel for 
the respondents, Shri Prem Shankar Sahay, 
on the other hand, contended that the deci- 
sion in the aforesaid case is distinguishable 
on facts. He further contended that the 
principle of representation shall be applicable 
in this case, and referred ‘to séveral decisions 
including the decision in Dolai Maliko v. 
Krushna Chandra Patnaik, AIR 1967 SC 49 
in support of his contention. 


3. It is not in dispute, so far as this 
Court is concerned that when there is a sub- 
stitution in a pending appeal in the High 
Court and the matter is remanded to the 
court below, on remand, the court itself has 
to see that the names of those, who are dead, 
should, be removed from the record, and 
those, ‘who are already substituted in the 
High Court should be brought on the record. 
What, therefore, has to be seen is whether 
the non-service of notice to the heirs, who 
have already been substituted; and were there- 
fore, in the eye of Jaw on the records of the 
case, brings any infirmity in the decision of 
the Court; if the case is decided in their ab- 
sence. In my view, it will be against funda- 
mental concepts to recognise the validity of 
judgment and decree as against a dead per- 
son, or when a judgment has been passed 
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without necessary parties, who were already 
on the record in the eye of law, being noticed 
in respect of the hearing of the appeal. It is 
true that no direct authority has been plac- 
ed before me, which is on all fours with the 
facts of the present case. But, what I have 
said follows from the well-established princi- 


ples regarding the manner in which Courts | 


should dispose of contested matters before 
them. The case relied upon by Mr. Ghose 
_ is slightly distinguishable, because in that 
case, the deceased continued to be on the 
records, and none of his heirs were on the 
record from before. In this case, one of the 
heirs, namely, the son, who was already on 
the record aż all stages, was before the court 
on remand also. But, this distinction will not 
_Yeally bring any substantial difference in the 

Sate of this appeal for the reasons already 

Stated. : j 


4. I must now deal with the argu- 
ment advanced by the learned counsel for 
the respondents on the basis of the doctrine 
of representation. The cases relied upon by 
the learned counsel are cases where there was 
substitution of only some of the heirs, with- 
out their being any mala fide on the part of 
the party who had to get the substitution 
done and there being no collusion between 
the parties to the litigation. In those circum- 
stances, it was held that the doctrine of re- 
presentation will apply and there would be 
no abatement. Here the question involved 
is not a question of abatement of the appeal. 
Here the question is whether the court below 
should proceed to dispose of the appeal 
without giving any notice to a party who is. 
in the eye of law; already on the record. 
The decision relied upon cannot, therefore, 
apply to the facts of the present case. There 
is yet another reason why the doctrine of 
representation. cannot be said to be appli- 
cable here. That is because when the three 
legal representatives, respondents § to 10 in 
S. A. 1995 of 1969 were brought on the record 
tepresentation, if any, was destroyed. Appel- 
lant No. 2, in the said appeal, could not be 
said to represent them any longer. 


5. Taking all these into considera- 
tion, IJ think, there is no escape from the 
position that the case has to be remanded. 
It is made clear that on remand, the court 
itself will see that the names of those heirs, 
already substituted in Second Appeal No. 95 
of 1965, are brought on the record in the 
- |title appeal. The name of Tarkeshwar Nath 
Choubey should be expugned and notice 
should be issued to those, who are not before 
the court before disposing of the appeal on 
merits. It need not be emphasised that the 
court will dispose of the title appeal with as 
much expedition as is possible in the cir- 
cumstances. 


6. In the result, the judgment and 
decree of the court below are set aside and 
the case is sent back to the court below to 
dispose of the case in accordance with law. 


Santosh Mandal v. Sub-Divl. Officer 


ALR. 
Ir the circumstances, there will be no order 
as‘ to costs of the appeal. 


Let the records of the case be sent down 
ai once. 
Appeal allowed. 
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U. N. S C. J. AND K 
K. B. N. SINGH, J. i 


Santosh Mandal, Petitioner v. The Sub- 


Divisional Officer and another, Opposite 
Civil Writ Jurisdiction Case No. 1743 


cf 1970, D/- 19-7-1972. 


Index Note:— (A) Constitution of 
India, Arts. 226 and 227 — Im exercise of 
writ jurisdiction the High Court will not 
miterfere with a finding of fact arrived at 
ky an authority im a summary proceeding. 
CX-Ref:— Santhal Parganas Tenancy (Sup- 
plementary Provisions) Act (1949), S. 42). 

(Para 3 


S. R. Ghosal, for Petitioner; 
ment Pleader No. 1 ard M/s. Brajkishore 
2rasad No. 2 and Y. C. Sharma, for Oppo- 
site Party. l 
_ _ ORDER :— This application has been 
‘led by the petitioner praying, that, an order 
neorporated in Annextre 4, dated the 16th 
September, 1970, passed by the Sub-Divi- 
sional Officer, Jamtara, may be - quashed. 


2. The relevant facts are as follows. 
Opposite Party No. 2 of this writ applica- 
tion filed a petition under Section 42 of 
the Santhal Parganas Tenancy (Supplement- 
ary Provisions) Act, 1949, for the eviction 
of the writ petitioner from the lands of 
A.KJ. No, 126 of Mouza Narainpur. By 
the impugned order, the learned Sub-Divi- 
sional Officer has directed, that the writ peti- 


Govern- — 


tioner be evicted from this land. According . 


to the applicant before the Sub-Divisional 
Officer, ber husband, Moti Rai, entrusted 
his lands in question to the father of the 
opposite party before the Sub-Divisional 
Officer, for cultivation on giving share of 
the produce regularly. But, as there was 
some. dispute about this matter, it was 
alleged, that, the oprosite party before the 
Sub-Divisional Officer laid claim to the land 
itself on the basis of some decree about 
which the widow denied ll knowledge. 
The writ petitioner, who was the opposite 
party before the Sub-Divisional Officer, set 
up a case, that, the disputed land had been 
transferred by Sukar Rai, father of Moti, to 
the father of this opposite party and since 


then the opposite party and his family were- 


in possession. It was alleged, that, on the 
death of: Sukar, some Khorpha settlement 
had been made in 1358 B.S., acknowledg- 
ing Jitu’s possession. He also alleged, that, 
in 1967 Moti had filed a title suit which 
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had been conmipromised, by which the pos- 
session of the opposite party before the 
Sub-Divisional Officer was recognised. On 
all the materials before the Sub-Divisional 
Officer, he came to the conclusion, that, the 
case of the petitioner before him was true. 
He categorically came to the conclusion, 
that, the disputed land had been given on 
the basis of produce, as was the case of 
the petitioner - before the Sub-Divisional 
Officer. In such circumstances, the order 
of eviction was made. 


3. The learned counsel for the writ 
petitioner has contended, that, the petition- 
er’s case of possession for a long time has 
not been considered by the Sub-Divisional 
Officer in accordance with law and so the 
case should be remanded to him for recon- 
sideration. But, we are of opinion, that, 
the Sub-Divisional Officer had all the mate- 
rials before him in view, for the conclusion 
to which he had arrived. In a summary 
proceeding he has clearly determined, that, 
the case of the writ petitioner was not ac- 
ceptable and that the case present opposite 
party No. 2 was true. In such circum- 
stances, we do not think, that, we should 
interfere in our writ jurisdiction. The writ 
application, therefore, fails and is dismissed 
but without costs. l 

4. . The order of stay stands vacated. 

Application dismissed. 





AIR 1973 PATNA 39 (V 60 C 10) 
UNTWALIA AND S. AKBAR HUSAIN, JJ. 

Akahaybat Prasad Singh, Petitioner v. 
The Under Secretary to the Govt. of Bihar 
and others, Respondents. 

Civil Writ Jurisdiction Case No. 1294 of 
1970, D/- 19-7-1972. 

Index Notes — (A) Motor Vehicles Act 
(1939), Section 57 (5) and (7) — Order refus- 
ing am application for permit must be a 
speaking order and passed on merits — 
Order dismissing an application merely for 
absence of applicant is not warranted by law 
— (&-Ref: Bihar Motor Vehicles Rules, 
Rule 43 (f).) 

Brief Note: —— (A) Under Section 57 (7) 
it is incumbent upon the Regional Transport 
Authority, refusing an application for a per- 
mit, to give to the applicant in writing its 
reasons for the refusal. Mere absence of the 
applicant cannot be such a reason under the 
scheme of- the Act. (Para 5) 


The requirement of personal presence 
envisaged under Rule 43 (f) of the Bihar 
Motor Vehicles Rules is to furnish such in- 


formation as may be reasonably required by- 


the Authority. But the failure of the ap- 
plicant to be present at the meeting of the 
R. T. O. either personally or through an 
authorised agent will not ‘entail the dismis- 
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sal of his application for default unless the 
order of dismissal specifically states what 
other further information was required by 
the Authority which could not be supplied 
because of the absence. Otherwise, the ap- 
plication of the applicant giving the ordi- 
nary and general information has to be con- 
sidered on merits. AIR 1970 Madh Pra 230 
(FB), Partly dissented from. (Para 6) 


Index Note: — (B) Constitution of India, 
Article 226 — Futile writ — Order granting 
permit to one of applicants though could not 
be sustained in Jaw was not set aside as the 


permit was due to expire within a month. 


; (Para 7) 
Cases Referred: Chronological 


Paras 
AIR 1971 Pat 164 = 1970 BLIR 1190, 
Prayag Choudhury v. K. Raman 
AIR 1970 Madh Pra 230 = 1970 MPLJ 
253 (FB), Surendra Mohan Chaura- 
siya y. State Transport © Appellate 
Authority M. P. Gwalior ` 


Amlakant Choudhury, for Petitioner; 
Saptami Jha, for Respondents. 
UNTWALIA, J.:— The facts for the 


disposal of this writ petition may be stated 
in a narrow compass. 

2. An advertisement was published in 
the Bihar Gazette on 5-2-69 inviting applica- 
tions for grant of one permanent stage car- 
riage permit for the route Alouli-Khagaria- 
Bakhri to run the service two times up and 
down. The petitioner along with respondent 
No. 4 and others applied for the grant of 
the permit. The East Bihar Regional Trans- 
port Authority, respondent .No. 2, consider- 
ed. the applications in their meeting held on 
7-8-69 and granted permit to respondent 
No. 4. The application of the petitioner, 
however, was not considered as he failed to 
be present either personally or through any 
authorised agent before the Regional Trans- 
port ‘Authority at the time when the appli- 
cations for the grant of the permit were being 
considered. It was rejected on that ground 
alone. The order of the Regional Transport 
Authority dated 7-8-69 is Annexure 1`to the 
application. The petitioner filed an appeal 
against the order of the Regional Transport 
Authority. The Appeal Board dismissed the 
appeal by its order dated 22-1-70, (Annexure 
2). The petitioner then filed a revision be- 
fore the State Government under Section 64 
of the Motor Vehicles Act, hereinafter to be 
referred to as the Act, as it stood under the 
Bihar amendment. This application in revi- 
sion was dismissed in limine by the State 
Government by order dated 7-4-70 (Annex- 
ure 3). The petitioner has obtained a rule 
against the respondents to show cause why 
the orders, Annexures 1, 2 and 3 be not call- 
ed up and quashed. . 


3. Mr. Amlakant Choudhury, learned 
counsel for the petitioner, urged the follow- 
ing points in support of this application (i) 
That the petitioner had offered to give the 
latest model bus of 1969 in accordance with 
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a term of the advertisement that preference 
would be given to one who would give the 
Jatest model bus, while respondent No. 4 has 
been granted permit by the Regional Trans- 
port Authority on his offering to give a bus 
of 1968 model; (ii) that respondent No. 4 
Was a minor at the time the permit was 
granted to him and, therefore, permit could 
not be or ought not to have been granted 
to him; (iii) that the orders of the Appeal 
Board and of the Transport Minister (An- 
nexures 2 and 3 respectively) are not speaking 
orders and (iv) that the Regional Transport 
Authority could not dismiss the petitioner’s 
application without considering it on merits 
merely because of his absence. 


4. The first point urged on behalf of 
the petitioner was not pursued when the cor- 
rect term of the advertisement was painted 
out to learned counsel. The term was that 
preference would be given to one who would 
give the best model bus and not the latest 
model. The second point was also given up 
and for two reasons. It does not appear 
that such an objection was taken before the 
Regional Transport Authority. Moreover, it 
was conceded that a permit can be granted 
to a minor also in view of the decision in 
the case of Prayag Choudhury v. K. Reman, 
AIR 1971 Pat 164. It is not necessary to 
consider the third point urged on behalf of 
the petitioner as the fourth one is well found- 
ed and must succeed. 


5. Sub-section (5) of Section 37 of 
the Act requires the Regional Transport Au- 
thority to dispose of the application for grant 
of permits at a public hearing at which the 
applicant and the person making the repre- 
sentation against the applicant shall have an 
opportunity of being heard either in person 
or by a duly authorised representative. Sub- 
section (7) says that when a Regional Trans- 
port Authority refuses an application for a 
permit of any kind, it shall give to the ap- 

licant in writing its reasons for the refusal. 
Reading these provisions together and by 
themselvés it would be noticed that the re- 
quirement in sub-section (7) for giving rea- 
sons for the refusal does not depend upon 
the applicant availing of the opportunity 
given to him for being heard either in person 
or by a duly authorised representative. The 
applicant may avail of that opportunity or 
may not, yet it is incumbent upon the Re- 
gional Transport Authority, refusing an ap- 


plication for a permit, to give to the appli- ` 


cant in writing its reasons for the refusal. 
Mere absence — of the applicant cannot be 
such a reason under the scheme of the Act. 

6. Mr. Saptami Jha, learned counsel 
for respondent No. 4, drew our attention to 
clause (f) of Rule 43 of the Bihar Motor 
Vehicles Rules, 1940. The said clause reads 
as follows: 

“The State or the Regional Transport 
Authority, as the case may be, may summon 
any applicant for permit to appear »efore 

it and may decline to grant the permit until 
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the applicant has so appeared, either in per- 
son or by an agent authorised by him in writ- 
ing and until the applicant has furnished 
such information as may reasonably :be re- 
quired by the Authority in connection with 
the application.” 
We were informed at the Bar that oñ receipt 
of epplications.and representations, in rela- 
tion to the grant of a permit, a general 
notice is published in the Bihar Gazette in 
accordance with sub-section (3) of Section 57 
of the Act. Therein, generally no date ov 
time of hearing is mentioned. For this pur- 
pose a notice or summon is issued in accord- 
ance with clause (f) of Rule 43. In this 
case a copy of such a notice issued.to the 
petitioner ‘on our asking was shown to us 
by learned counsel. This has mentioned the 
date as 31-7-69 and the time as 1’O clock. 
The date must have been extended ‘further 
of which due notice must have been given 
to the parties, as there is no grievance on 
that account. But then, the question is, does 
Rule 43 (f) of the Bihar Rules take away 
the effect of the law engrafted in sub-sec- 
tion (7) of Section 57 of the Act? In my 
opinion, the requirement of personal presence 
envisaged under clause (f) of Rule 43 is to 
furnish such information as may reasonably 
be required by the Authority. The word 
“and” occurring between the phrases “au- 
thorised. by him in writing” and “until the 
applicant has furnished such information” is 
conjunctive and not disjunctive. The ‘harmo- 
mors construction of Rule 43 (£) of the Bihar 
Rules and sub-sections (5) and (6) of Sec- 
tion 57 of the Act is that an applicant has 
to be given an opportunity to be present at 
the hearing of the application. He may .be 
summoned to appear at that meeting. But, his 
mere failure to be present either personally 
or through an authorised agent will not entail 
the dismissal of his application for default. 
For his absence the application may be dis- 
missed if some more information was requir- 
ed by the Authority . which could ‘not be 
supplied because of the absence. In that 
event, the Authority will have to say in its 
order as to what other information was re- 
quired of the applicant which could not be 
furnished because of his absence. Other- 
wise, the application of the applicant giving 
the ordinary and general information has 
got to be considered on merits. It could be re- 
jected or allowed as the case may be. To 
dismiss an application merely for default of 
the applicant, as has been done in this case, 
is not warranted by law. eg 

7. Learned Counsel for the petitioner, 
in support of his argument aforesaid, placed 
reliance upon a Full Bench decision’ of the 
Madhya Pradesh High Court in the case of 
Surendra Mohan Chaurasiya y..State Trans- -+ 
port Appellate Authority, M. P. Gwalior, 
AIR 1970 Madh Pra 230. From the discus- 
sions in paragraphs 4, 5 and 6 of the judg- 
ment of Dayal, C. J., with whom Bhave and 
Sen, JJ., appeared to have agreed, it would 
be noticed that an identical rule like Bihar 
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Rule 43 (f) was there in Madhya Pradesh 
which was Rule 45 (£). The notice or sum- 
mons given in that case, which was similar to 
the one which has been shown to us, was 
not accepted to be a notice or summons undep 
Rule 45 (f) of the Madhya Pradesh Rules. 
I resp y differ from the said view. In 
my opinion, the notice of the kind which 
has been referred to above, must be held to 
be a notice in accordance with Rule 43 (£) of 
the Bihar Rules. The ratio of the judgment, 
however, on a consideration of the provisions 
of sub-sections (5) and €7) of Section 57 of 
the Act, is correct, if I may say so with 
respect, and I find myself in respectful 
agreement with it. J am unable to subscribe 
to the totality of the view expressed by the 
learned Chief Justice on that point in Suren- 
dra Mohan’s case. To me it appears on a 
harmonious construction of the rule and the 
Act that it is reasonable to take the view 
which I have already expressed. And since 
in this case the dismissal of the petitioner’s 
application by the Regional Transport Au- 
thority was merely because of the absence of 
the petitioner, it was bad. It would have 
been necessary and logical to set aside all 
the orders and send back the case to the 
Regional Transport Authority but we were 
informed by Mr. Jha that the permit was 
granted to respondent No. 4 in August, 1969, 
for a period of ‘three years only and since it 
is to expire in a month’s time, it would be 
of no use if we set aside the order of the 
Regional Transport Authority and send back 
the case to it. I accede to this aspect of the 
matter and while pointing out the correct 
position of Jaw to the Authorities concerned 
I think it is not expedient, on the facts and 
in the circumstances of the case, to set aside 
the impugned orders. 


~ §& It is, however, to be observed that 
the permit granted to respondent No. 4 with- 
out properly and legally disposing of the ap- 
plication of the petitioner, was not sustain- 
able in law and, therefore, although I have 
not thought it fit to set aside the order, the 
case of respondent No. 4 for grant of future 
permit or renewal thereof will not be weigh- 
ed on the basis of his experience already 
gained by him on the basis of the permit in 
question. - 


9. In‘ the result, this writ application 
is dismissed but subject to the observations 
eon above. There will be no order as to 


AKBAR HUSAIN, J:— 10. I agree. 
T ' Petition dismissed. 
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AIR 1973 PATNA 41 (V 60 C 11) 
U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 

Tarini Prasad Sharma, Petitioner VY. 
The Commissioner of Bhagalpur Division 
and others, Opposite Parties. 

Civil Writ Jurisdiction Case 
of 1969, D/- 11-7-1972. 

Index Note:—(A) Constitution of India, 
Arts. 226, 227 — No relief cam be granted 
in a writ petition when the statutory provi- 
sion, under which the writ petitioner claim- 
ed benefit, has been held to be: void and 
unconstitutional. (X-Ref:— §. 53, Santal 


No. 491 


Parganas Tenancy (Supplementary Provi- 
sions) Act, 1949). (Para 3) 
Cases Referred: Chronological Paras 


AIR 1970 Pat 358 == 1969 Pat LIR 
Ee Buddinath Mishra y. State of 


3 
S. R. Ghosal, for Petitioner; M/s. 
Uday Sinha and Jagat Nr. Prasad Sinha, 
for Opposite Parties. 

CORDER :— The petitioner has filed 
this writ application, praying that an order 
incorporated in Annexure 6,:dated the 26th 
March, 1969, passed by the Commissioner 
of Bhagalpur Division, may be quashed by 
a writ in the nature of certiorari. The peti- 
tioner has also prayed ‘for consequential 
reliefs by a writ of mandamus. 

2. The relevant facts are, that, in 
Land . Acquisition Case No. 2 of 1968-69, 
in the Court of the Sub-Divisional Officer, 
Dumka, a proceeding had commenced 
under Section 53 of the Santal Parganas 
Tenancy (Supplementary Provisions) Act, 
1949, and the Sub-Divisional Officer, by an 
order, dated the 20th May, 1968, had grant- 
ed permission for acquisition of plot No. 
290, having an area of 3 bighas 18 kathas 
and 5 dhurs in Mouza Dhudhani. There 
Was an appeal against this order, which was 
dismissed by the Additional Deputy Com- 
missioner, Santal Parganas, on the 9th 
October, 1968. Thereafter, there was a re- 
visional case before the Commissioner of 
Bhagalpur Division and by the impugned 
order, dated the 26th March, 1969, the 
learned Commissioner of the Division has 
revised the order of the appellate Court, 
holding, that, only 1 katha of land from 
plot No. 290 should be acquired for the 
benefit of the writ petitioner of this Court 
and the application for acquisition of the 
Temaining 3 bighas, 17 kathas and 5 dhurs 
of land must fail, In such circumstances, 
the petitioner has come up to this Court. 

- 3. Learned counsel for the petition- 
er has contended, that, in view of long 
possession of his client, the entire land of 
plot No. 290 should have been acquired 
and the order of the Commissioner of 
Bhagalpur Division is wrong. But, in view 
of the fact, that, Section 53 of the Santal 
Parganas Tenancy (Supplementary Provi- 
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sions) Act, 1949 has been held to be void 
and unconstitutional in the case of Buddi- 
nath Mishra v. State of Bihar, reported in 


AIR 1970 Pat 358, no further relief can be- 


given to the petitioner. As indicated above, 
the original case was started on an applica- 
tion under Section 53 of the Act and the 
jsection no longer’. exists on the statute beok. 
Therefore, whether the petitioner was in 
long possession of the lands of plot No. 
290 or not, the matter cannot be further in- 
vestigated in this writ application. On the 
preliminary ground, the writ application 
must fail and it is, therefore, dismissed. 
In the circumstances of the case there will 


be no order for costs. 
Petition dismissed. 





fA 
~ AIR 1973 PATNA 42 (V 60 C 12) 
U. N. SINHA, C. J. ; 
Anwar Alam, Petitioner v. Bibi Khadija 
Khatoon, Opposite Party. 

- Civil Revn. No. 1012 of 1971, D/- 12- 
9-1971, against order of Shri D. N. Prasad, 
Addl. Munsif, Ranchi, D/- 25-8-1971. 

Index Nete:— Civil P. C. (1998), O. 21, 
R. 58 (1), Proviso, as incorporated by Patna 
High Court — Court can refuse te investi- 
gate the claim even after the case has been 
registered. : .(Para 2) 

Sunil Kumar Choudhari, for Petiticner; 
K. D. Chatterjee and Bindabashini’ Prasad 
Sinha, for Opposite Party. 


ORDER :— This application has been 
filed by a claimant, who had applied under 
Order 21, Rule 58 of the Code of Civil 
Procedure and whose case was dismissed 
by the learned Additional Munsif by his 
ene and order dated the 25th August, 


2. The relevant facts are as follows. 
In 1966, a suit had been filed by the oppo- 
site party for evicting the defendants of the 
suit from the suit premises. The suit had 
been decreed in due course on the 12th 
July, 1968 and the title appeal filed against 
the decree of the trial Court was dismissed 
on the 10th October, 1969. A second ap- 
peal filed in this Court, numbered as Second 
Appeal No. 26 of 1970, was. dismissed in 
limine on the 2ist October, 1970. It ap- 
pears, that, before the title appeal had been 
dismissed, an execution case was levied by 
the decree-holder on the 23rd September, 
1969, numbered as Execution Case No. 16 
of 1969. The present application under 
Order 21, Rule 58 was filed by the peti- 
tioner on the 9th July, 1971. Before the 
conclusions of the learned trial Judge are 
mentioned, if may be stated, that, an appli- 
cation under Section 47 of the Code of 
Civil Procedure. had been filed by the ag- 
grieved judgment-debtor,. which was dismis- 
sed on the 18th January, 1971, and an ap- 
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peal from that order was also dismissed on 
the 29th June, 1971. | 


The learned Munsif has now held, that, 
the petitioner was fully aware of the insti- 
tution of the original suit against his | bro- 
thers for eviction and he had also known 
of the execution case levied against | the 
judgment-debtors. The learned Munsif: has, 
on a-consideration of the facts and circum- 
stances, held, that, the present 


Rule 58 only to delay the execution case. 
The learned Judge has also held, that,; the 
present petitioner knew of the fate of the 
application which had been filed under: Sec- 
tion 47 of the Code of Civil Procedure. 
The learned counsel for the petitioner’ has 
argued, that under Order 21, Rule 58 of the 
Code of Civil Procedure, the Court below 
was bound to investigate the claim or ob- 
jection made by his client and that! the 
application could not have been defeated 
on -the ground of delay. The question of 
delay has arisen because’ of a proviso in- 
corporated . by, this Court in Order 21,' Rule 
58 (1) of the Code of `- Civil Procedure, 
which runs thus: 

“Provided that no such investigation 
shall be made where the Court considers 
that the claim or objection was designedly 
or unnecessarily delayed.” _ i 


According to the learned counsel! for 
the petitioner, the proviso was not attracted 
once the miscellaneous case was registered 
for investigation of the claim made by the 
petitioner. There is hardly any merit in 
the contention raised on behalf of the peti- 
tioner, because, under Rule 58 (1) of Order 
21, the Court had to investigate the claim 
or objection made by an applicant, but no 
such investigation could proceed, if the 
Court considered that the claim or objection 
was designedly or unnecessarily delayed. 
On the findings arrived at by the learned 
Munsif, it is clear, that, the petitioner had 
full knowledge of the suit, of the proceed- 
ing under Section 47 and of the execution 
case. Therefore, the learned Munsif | held, 
that, the petitioner had made unnecessary 
delay in filing his application and this he 
had done only after the appeal from the 
proceeding under Section 47 had been dis- 
missed on the 29th June, 1971. There is 
no merit in the contention, that, once the 


miscellaneous case was registered, it had tol. 


be investigated fully and even if at any time 
subsequent to the registering of the case, the 
Court came to the conclusion, that, the 
claim had been unnecessarily delayed, the 
investigation had still to be completed. 
Furthermore, it is clear, that, the! learn- 
ed Munsif has also decided the application 
on merit. Towards the end of his: judg- 
ment and order he has stated, that, the 
applicant had failed to establish the claim 
as alleged and that over and above, the 
claim put by the applicant was to unneces- 
sarily delay the execution case. It appears 


| petitioner 
- had filed his application under Order 21, 
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that the conclusion of the learned Judge on 
merit was given on a consideration of the 
allegations which had been made in the 
title suit and on the conclusions arrived at 
by the trial -Court and the first appellate 
Court in that suit. Therefore, I do not 
think, that, any case has been made out for 
interference in the civil revisional jurisdic- 
tion of this Court. The application ‘is, 
therefore, dismissed, but there will be no 
order for costs. 


3. The order of stay stands vacated. 
l Application dismissed. 


AIR 1973 PATNA 43 (Y 69 C 13) 
SHAMBHU PRASAD SINGH, J. 


Mathura Singh and others, Appellants v. 
Mirza Jamal alias Zamir and others, Res- 
pondents. 


A. F. A. D. No. 398 of 1968, D/- 26-5- 
71, against judgment of Shri A. N. Sarkar, 
Addl. Sub-J., Hazaribagh, D/- 8-5-1968. 

(A) Civil P. C. (1908), Section 180 — 
Second appeal — New plea — Plea as to 
legality of notice to vacate — Plea meither 
taken in written statement nor raised before 
lower appellate Court — Plea cannot be 
allowed to be raised at the second appellate 
stage. ATR 1969 SC 674 and AIR 1961 
. SC 1449, Rel. on. (Para 5) 

(È) Limitation Act (1898), Art. 144 — 
Possession of tenant — Adverse possession 
by prescription — Mere assertion by fenant 
in prior inter partes suit that he had ac- 
quired right of occupancy does not create 
occupancy right by prescription or by sab- 
sequent conduct when the plea was not ac- 
cepted by the Court which heard the suit. 


(Para 9) 
Cases Referred: Chronological 


Paras 
AIR 1969 SC 674 == (1969) 1 SCR 
450, Raghunath Das v. Union of India 5 
AIR 1966 SC 629 = (1966) 1 SCR. 
831, Atyam. Veerraju v. Pachetti - 
Venkanna : 
(1965) Civil Appeal No. 598 of 1963, 
D/- 11-8-1965 (SC), Patna Munici- 
pal Corporation v. Ram Das 
AIR 1961 :SC 1449 == (1962) 1 SCR . 
560, S. N. Dutt v. Union of India 
AIR 1952 Pat 293 = ILR 30 Pat 


997, Dukhu Mahtha v. Nandial 
Tiwary . ; 
AIR 1923 PC 118 = 50 Ind App 202, 
Mahomed Mumtaz Ali Khan v. 


Mohan Singh 9 
Lal Narayan Sinha and A. Ka Roy, for 
Appellants; Brij Kishore Prasad, for No. 2, 
Ashwini Kumar Sinha, for No. 3 and Naren- 
dra Bahadur, for Respondents. 

JUDGMENT :— The suit of the plain- 
tiff-respondents for a declaration that the 
suit land was their raiyati land and that the 
defendants-appellants were liable to be evict- 
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ed therefrom was dismissed by the trial 
Court. The lower appellate Court has re- 
versed that decree. Hence, the defendants 
have preferred this second appeal. 


2. The suit land measuring 3.60 
acres, under khata No. 74 of village Sheopuy 
in the distsict of Hazaribagh admittedly, 
once belonged to Jairaj, Chatarlal and 
Mahadeo Lal and, subsequently, was owned 
and possessed by their -successor-in-interest 
Kashilal. The case of the respondents is 
that Kashilal sold the suit land to them by 
a registered sale deed dated the 7th of Sep- 
tember, 1942. The respondents came in 
possession of the suit land and, thereafter, 
instituted Title Suit No. 36 of 1947 for dec- 
Jaration of title and partition. Defendant 
No. 1 of that suit, who is defendant No. 1 
in the present suit, made out a case that 
he had taken the raiyati settlement of the 
suit land from Kashilal by a Hukumnama 
dated the 16th of July, 1932. It was held 
in that suit that the plaintiffs were raiyats 
and defendant No. 1 was dar-raiyat of the 
suit land and would divide the’ produce 
thereof between him and the plaintiffs of 
that suit.’ The said decree of the trial Court 
in that suit was affirmed by the High Court. 
According to. the respondents, the appel-. 
lants’? status was that of tenants at will 
and they were liable to be evicted. Accord- 
ingly, the respondents served a notice on 
defendants 1 to 3 and one Baijnath Singh 
to vacate the suit land by the date mention- 
ed in that notice and when the appellants 
did not vacate by that date, the suit was 
instituted. ; 

3. . The case of defendants 1 to 5 
and 8, who contested the suit, is that the 
settlement by Kashilal in favour of defen- 
dant No. 1 was of permanent  dar-raiyati 
right with occupancy and, therefore, they 
were not liable to be evicted. The respon- 
dents never came in possession of the suit 
land after they purchased it from Kashilal. 
They could only get produce rent from the 
appellants.: They further pleaded that they 
had acquired occupancy right in the suit 
land by adverse possession. According to 
them, the judgment in the suit of 1947 would 
operate as res judicata between the parties. 
anes also denied service of notice upon 

em. 


4. The trial Court held that the 
notice served on the appellants was proper 
and legal, but it dismissed the suit as, in 
its opinion, the appellants had acquired the 
dar-raiyati right with occupancy. The lower 
appellate Court has affirmed the finding of 
the trial Court on the question of service of 
notice. Really, the finding of the trial 
Court on that question was not challenged 
before the lower appellate Court. In _ its 
opinion, the appellants could not acquire 
right of occupancy in the suit land. Hence, 
it has decreed the suit. 

5. Learned counsel for the appel- 
lants has advanced two arguments in sup- 
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port of the appeal: firstly, that the notice to 
vacate was not legal and, secondly, that the 
appellants have acquired occupancy right by 
prescription. As observed earlier, in the 
lower appellate Court, the appellants did not 
challenge<the finding of the trial Court that 
the notice to vacate was served upon them 
and was proper and legal. In the written 
statement, no plea was taken that the notice 
to vacate was not legal. It was only aver- 
red that it was not served. Therefore, the 
appellants cannot be allowed to question 
' the legality of the notice at the second ap- 
pellate stage, especially when it was not rais- 
ed even before the lower appellate Court. 
In support of this view, reference may be 
made to the decision of the Supreme Court 
in Raghunath Das v: Union of India, AIR 
1969 SC 674. In the suit from which the 
appeal before the Supreme Court arose, the 
only plea taken by the defendant was that 
notice under Section 80 of the Code of Civil 
Procedure was not served upon him, No 
plea was taken that the notice was illegal. 

the circumstances, their Lordships of the 
Supreme Court did not accept the conten- 
tion of the defendant’s counsel that the 
notice under Section 80 of the Code of Civil 
Procedure was illegal and rejected his argu- 
ment that the case was covered by the deci- 
sion of the Supreme Court in S. N. Dutt v. 
Union of ‘India, AIR 1961 SC 1449 on the 
ground that in S. N. Dutt’s case, the- defen- 
dant challenged the validity of the notice 
right from the beginning. In my opinion, 
therefore, there is no merit in the contention 
of learned counsel for the appellants that 
the suit must fail as notice to vacate was 
illegal. 


6. In support of his contention that 
the appellants have acquired right of occu- 
pancy by prescription, learned counsel for 
the appellants relied on a Bench decision 
of this Court in Kala Devi v. Khelu Rai, 
AIR 1947 Pat 124 (sic). In this case, the de- 
fendants who had got possession of the suit 
land under Kurfa lease, which was invalid 
' under Section 27 (1) of the Santal Parganas 
Settlement Regulation III of 1872, were held 
to have acquired permanent tenancy rights 
‘by prescription and it was observed that the 
fact that they had been paying rent would 
be no bar to the acquisition of such rights. 
Reliance was also placed on another Bench 
decision of this Court in Dukhu Mahiha v. 
Nandlal Tiwari, AIR 1952 Pat 293. In that 
case also a person who came into posses- 
sion of the land under a lease which was 
void was held to have acquired right of a 
< permanent tenant by prescription. That was 
a case, however, where no rent was paid 
by the person who came in possession of 
the land under a void lease and, therefore, 
no relationship of landlord and tenant was 
' ever created. Both the aforesaid cases were 
considered by a Full Bench of this Court 


in Bastacolla Colliery Co. Ltd. was distin-- 


guished on the ground aforesaid and the 
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following ‘observation was made with refer- 
ence to Kala Devi’s case:— 


“In that case also, plaintiffs’ right to 


recover was held to be barred, even though 
rent was being paid and accepted, because 
tbere was an open assertion of a permanent 
tenancy right by the defendants. It is, not 
clear from the report that assertion | was 
known to the plaintiffs; but the fact that it 
was open indicates that it must have been 
known to them.” 


7. Counsel for both the parties ‘have 
relied on the Full Bench decision of | this 
Court in Bastacolla Colliery’s case. Coun- 
sel for the appellants has relied on a: pas- 
sage in the judgment, which runs as fol- 
lows: 

“There are, however, some cases in 
Which a lessee can acquire the right of a 
permanent tenant by prescription in spite of 
payment and acceptance of rent. Those are 


cases where the lessee pays rent on the ~ 


asis of a notorious claim of permanent ten- 
ancy to the knowledge of the owner. The 


acceptance of rent by the owner on; the. 


basis of the lessee’s claim as a permanent 
tenant will not prevent the acquisition of 
such a right by the lessee. If the lessee ten- 
ders it on the basis of permanent ten- 
ancy and the owner refuses to accept ‘it on 
that basis, the parties are at arm’s length, 
and no relationship of landlord and tenant 
can come into existence between them, 
Hence, the lessee’s possession is adverse to 
the lessor, and he may acquire a limited 


Tight of permanent tenancy by being in ad- 


verse possession for the statutory period.” 
Counsel for the respondents, on the | other 
hand, has relied on the following passages 
in that judgment: 


“(D The possession of a lessee becomes 
wrongful from the time of his entry on the 
basis of a void or invalid lease: but,. if he 
pays rent, which is. accepted by the lessor, 

possession ceases to be adverse to the 
lessor, and a relationship of landlord and 
tenant comes into existence. In other words, 
he no longer remains a trespasser but be 
comes a tenant.” | 


(2) “If once a tenancy of some kind 
comes into existence either under an express 
lease or under a lease implied by law, the 
tenant cannot convert his tenancy into a 


permanent one by doing any act adverse to 
the landlord.” i ; 


(3) “The tenancy by payment and ac 
ceptance of rent comes into existence, after- 
wards, and the assertion of a claim to hold 
as a permanent tenant must be made open- 
ly and to the knowledge of the landlord as 
a continuous course of conduct from the 
very time of his entry into possession be- 
fore it can be held that the tenant has ac- 
quired the limited right of a permanent ten- 
ant by adverse possession. or that the land- 
ds Tight to recover is barred by limita- 

on.” 
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(4) “It is manifest in the present caso 
that, owing to the admitted payment and 
acceptance of rent, the relationship of land- 
lord and tenant came into existence be- 
tween the plaintiff and the defendant of 
both the suits. The defendants cannot be 


~ held to have prescribed for or acquired the 


limited right of permanent tenants because 
‘they have not proved that they have been 
in possession with a notorious claim of per- 
manent tenancy to the knowledge of the 
plaintiff or its predecessor, nor have they 
proved that they have enjoyed benefits con- 
sistent only with a permanent interest.” 


. &- The passage relied on by learned 
counsel for the appellants came up for con- 
sideration by their Lordships of the Supreme 
Court in Patna Municipal Corporation V. 
Ram Das (Civil Appeal No. 598 of 1963, Dj- 
11-8-1965 (SC)) and again in Atyam Veer- 
raju v. Pachetti Venkanna, (AIR 1966 SC 
629). In the former case, their Lordships of 
the Supreme Court refrained from pro- 
nouncing of the soundness of.the observa- 
tion of this Court in the aforesaid passage. 
In the latter case, they made the following 
observation: — 


“As we did not hear any argument on 
that point, we do not also decide whether 
this passage lays down the correct law. This 
passage must be read with the following ob- 
servation of the Patna High Court: in the 
same case,” 
and then they referred to the second pas- 
sage relied on by learned counsel for the 
respondents. It is manifest that their Lord- 
ships of the Supreme Court were in doubt 
as to the correctness of the passage relied 
on by learned counsel for the appellants 
and, therefore, wanted that that pasasge 
should always be read subject to the second 
passage relied on by learned counsel for 
the respondents. 

9, Reverting to the instant case, I 
find that in the Hukumnama (Ext. A) itself, 
it was mentioned that the settlement which 
was being made was kaimi, dar-raiyati. The 
Hukumnama being unregistered is inadmis- 
sible to prove the terms of the tenancy.. 
Even if it would have been admissible in 
evidence, by itself it could not confer any 


right of tenancy as the lease of the land by’ 


raiyat was not permissible under the provi- 
sions of the Chotanagpur Tenancy Act. The 
- recital in the Hukumnama, at best, can be 
a piece of evidence to show the nature of 
possession of the appellants. The appellants 
always paid rent to: Kashilal is not in dis- 
pute. They also do not dispute the right 
of the respondents to receive rent from 
them. In fact, the right of the respondents. 
to realise rent from the appellants was re- 
cognised in the decision which was given in 
Title Suit No. 36 of 1947. The appellants 
asserted in their written statement in that 
suit that they had acquired the right of 
occupancy as dar-raiyats in the suit land. 
The trial Court in that suit merely held that 
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they were dar-raiyats. It did not hold that 
they had also acquired occupancy right. 
The first Court of appeal from that judg- 
ment held that they had acquired occupancy 
right as well. This Court set aside the 
modification made by the first Court of ap- 
peal and restored the judgment of the trial 
Court. ‘The judgment in that suit may not 
operate as res judicata, but it being.a judg- 
ment inter partes, the findings recorded there- 
in are admissible in evidence and deserve 
due weight. Obviously, according to the 
judgment given in that suit, the appellants 
were not held to have acquired any right of 
occupancy’ in the suit land. Can they be 
said to have acquirsd such a right by the 
assertion which they made in that suit or 
by their subsequent conduct? It has been 
held in Mahomed Mumtaz Ali Khan v. 
Mohan Singh, AIR 1923 PC 118 that the 
mere assertion of a higher right in a judi- 
cial proceeding connected with the land in 
dispute, which ex hypothesi was unfounded 
at the date when it was made, cannot by the 
mere lapse of six or twelve years, convert 
the lower right which a person making as- 
sertion possessed into a higher right. There- 
fore, by mere assertion in the suit of 1947 
that they had acquired right of occupancy, 
which was not accepted by courts which 
heard that suit, the appellants cannot ac- 
quire a right of occupancy in the suit land. 
By their subsequent act also, the appellants 
cannot acquire any right of occupancy in 
the suit larid inasmuch as the tenancy of 
some kind came into existence between the 
respondents and appellants by that judg- 
ment, even if it did not exist from before, 
and thereafter the appellants could not con- 
vert their tenancy into a permanent one by 
doing any act adverse to the landlord, that 
is, the respondents. It was so held by the 
second passage relied on by learned counsel 
for the respondents from Bastacolla Colli- 
ery’s case, which was expressly approved by 
their Lordships of the Supreme Court. 

10. For the foregoing reasons, in 
my opinion, irrespective of the fact whether 
the passage from Bastacolla Colliery’s case, 
relied on by learned counsel for the appel- 
lants correctly states the law or not, on the 
facts of the present case, the Court of ap- 
peal below has correctly held that the ap- 
pellants have not acquired any right of oc- 
cupancy in the suit land and it has rightly. 
decreed the suit. I therefore, find no merit 
in the appeal and it is, accordingly, dis- 


missed with costs. : 
Appeal dismissed. 
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Aboo Rafat Ansari, Petitioner v. Gokul 
Das, Opposite Party. 

Civil Revn. No. 316 of 1971, DJ- 13-9- 
1972, from order of Shri R. S. Shukla, Addl. 
Dist. J., Saran, D/- 10-2-1971. 


JP/KP/F755/72/RGC 








46 Pat. [Prs. 1-3] 


Index Note: — (A) Civil P. C. (1298), 
Section 115 — Revision — Refusal to grant 
stay of execution — Revision is not main- 
tainable when the only question is whether 
the appellate Court was right in refusing the 
stay. i (P ara 2) 


M. M. Madhup, for Petitioner, Krishna 
Prakash Sinha and Nageshwar Sharan, for 


Opposite Party. . 


ORDER:— This application has been 
filed by the appellant of Miscellaneous Ap- 
peal No. 170 of 1970, then pending ir the 
Court of the Additional District Judge at 
Chapra. The application is directed against 
an order dated the 10th February, 1971, by 
which the learned Judge rejected the appel- 
Jant’s application for stay of Execution Case 
No. 66 of 1970, pending in the court of the 
Additional Subordinate Judge, First Court, 
Chapra. ` 


2. The relevant facts are as follows. 
The opposite party had obtained a money 
decree in Money Suit No. 125 of 1969 from 
the Court of the Additional Civil Judge, 
first Court; Varanasi. This decree has been 
transferred to Chapra and has been number- 
ed as Execution Case No. 66 of 1970, men- 
tioned above. In this execution case, the peti- 
tioner had filed a petition under Secticn 47 
of the Code of Civil Procedure, which appli- 
cation was numbered as Miscellaneous Case 
No. 632 of 1970. That miscellaneous case 
was dismissed on the 5th September, 1970, 
and from that order Miscellaneous Appeal 
No. 170 of 1970 is pending. The learned 
counsel for the petitioner has submitted that, 
the opposite party had obtained a decree at 
_ Varanasi against Messts. Aboo Rafat Noorul 
Hoda, a firm and its two partners, and that 
decree is being executed against Messrs. Aboo 
Rafat Ansari and Company, of which the 
petitioner is one:the five partners. It is con- 
tended, that, the decree obtained at Varanasi 
cannot be executed against the firm, of which 
the present ~ petitioner is a partner. It is 
urged, that, there is no firm in the name and 
style of Messrs. Aboo Rafat Noorul Hoda, 
of which the petitioner was a partner. It is 
contended, that, the execution case was not 
maintainable and, therefore, the learned 
Judge ought to have stayed further proceed- 
ings in Execution Case No. 66 of 1970. There 
is no validity in any of the contentions rais- 
ed by the learned counsel at this stage. The 
petitioner had prayed for stay of execution 
case and, after hearing the counsel appeal for 
the petitioner, stay has been refused. No ques- 
tion of jurisdiction arises under Section 115 
of the Code of Civil Procedure. The argu- 
ments advanced by the learned counsel for 
the petitioner cannot be considered at this 
stage, when the only question is whether the 
Appellate Court was right in passing the 
order dated the 10th February, 1971. There 
is no merit in the civil revisional application 
- jand it is dismissed with costs. 
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3. The order of stay stands vacated. 

Petition dismissed, 
| : 





AIR 1973 PATNA 46 (V 60 C 15) 
U. N. SINHA, C. J. AND ; > 
K. B. N. SINGH, J. 

Bejo Mahto, Petitioner v. The! Sub- 
Divisional Officer, Jamtara and others, ; Oppo- 
site Party. i ' 

Civil Writ Jurisdiction Case No, 
of 1970, D/- 17-7-1972. oe 

Index Note:— (A) Constitution of 
India, Arts. 226 and 227 — In exercise of 
writ jurisdiction the High Court will not 
interfere with a finding of fact arrived at by 
an authority in a summary _ proceeding. 


1286 


(X-Ref:— Santal Parganas Tenancy (Sup- 
plementary Provisions) Act (1949), S. 21 
(6).) (Para 3) 


S. B. Sanyal, for Petitioner; T. K. Jha 
(Standing Counsel ID), for Opposite ' Party. 


ORDER :— The petitioner has filed 
this writ application, praying that an order. 
incorporated in Annexure 5, passed by the 
Sub-Divisional Officer, Jamtara, may be 
quashed. . i 

-2. The relevant facts are as follows. 
Opposite party No.-2 had filed an applica- 
tion before the Sub-Divisional ‘Officer, 
Jamtara, under Section 21 (6) of the San- 
tal Parganas Tenancy (Supplementary Pro- 
visions) Act, 1949, against the writ petition- 
er, alleging, ‘that, this opposite party had 
given some of her Jamabandi lands) to the 
writ petitioner by -executing a registered 
Bhugutbandha deed, and even after the ex- 
piry of the period of the deed, the writ 
petitioner had not given up possession. The 
writ petitioner had filed a show, cause, 
stating, that, he had never taken any land 
by Bhugutbandha transaction from this op- . 
posite party and alleged, that, in 1940 the 
husband of opposite party No. 2 had trans- 
ferred some land to the writ petitioner ab- 
solutely for consideration. On a considera- 
tion of the materials on record, the Sub- 
Divisional Officer has come to the 'conclu- 
sion, that, the writ petitioner’s denial of 


‘any execution of Bhugutbhandha deed was 


false and the officer came to the ‘conclu- 
sion, that, the writ petitioner was continu- 
ing in possession after the expiry of the 
term of the Bhugutbandha deed. i There- 
fore, the writ petitioner was fined Rs. 100/- 
for not giving up the lands in question and 
some alternative fine h also been im- 
posed, ae 


- The main point that has been 
urged on behalf of the petitioner is, that, 
even assuming that the Bhugutbandha 
deed had commenced on the 17th March, 
1964, its terms of six years had not ‘expired 
till the 16th March, 1970, but opposite 
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party No. 2 had applied under Section 21 
(6) prematurely on’ 29th August, 1969. 
Therefore, it is contended, that, the revenue 
miscellaneous case instituted by opposite 
party No. 2 ought to have failed in limine. 
It appears from the order of the Sub-Divi- 
sional Officer, that, the earlier Bhugut- 
bandha deed had been executed in 1958 
and, in any event, when the order was 
passed by the officer on 16th June, 1970, 
the period of Bhugutbandha deed of 1964 
had also expired. In such circumstances, 
we do not think that we should interfere 
with the order passed by the Sub-Divisional 
Officer. The writ application, therefore, 
fails and is dismissed, but without costs. < 
4. The order of ad interim stay 


stands vacated. 
Petition dismissed. 
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N. L. UNTWALIA AND 
AKBAR HUSAIN, JJ. 


Motilal Padampat Sugar Co. Pvt. Ltd. 
Majhaulia and others, Petitioners v. The 
State of Bihar and others, Respondents. 

Civil Writ Jur. Cases Nos. 1871 to 1873 
of 1970, D/- 13-9-1972. l 

” Index Note:— (A) Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of 


‘Surplus Land) Act (12 of 1962), S. 10 — 
Bihar Land Reforms (fixation of Ceiling 


Area and Acquisition of Surplus Land) 
Rules, 1963, Rr. 9 and 10 — When exemp- 
tion is claimed im respect of the land for 
which return is filed, failure to follow the 
procedure under Rule 9 before preparing 
draft statements under Section 10 renders 
the draft statements liable to be quashed. 
i (Para 13) 
Index Note:— ($) Bihar Land Reforms. 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act (12 of 1962), S. 6 — 
Marking the returns “without, prejudice” 
cannot make them non est in the eye. of 
Jaw. (Para 13) 


Index Note:— (C) Bikar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act (12 of 1962), S. 7 — 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Rules, 1963,: R. 8 — Information received 
by the Collector under Section 7 need not 
be based upon enquiry made in the presence 
of lIand-holders but verification under R. 8 
after filing of return must be made in the 
presence of, and on notice to, the land- 
holders. - @ara 16) 


Cases Referred: Chronological Paras 


AIR 1972 SC 2301 = (1972) 2 SCC. 
218, Kannan Dewan Hills Produce 
v. State of Kerala 
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Basudeva Prasad, H. L. Agarwal, Sha- 
shanka Kumar Singh and Aditya Kumar 
Misra, for Petitioners; Balabhadra Prasad 
Singh, Advocate-General, and K. P. Verma, 
Govt. Advocate, for Respondents. 


ALIA, J.:— These three writ 
applications have been heard together as their 
facts are similar and the points involved in 
them are identical. They are being disposed 
of by this common judgment. 


2. After briefly stating the facts of 
the three cases, I shall indicate the points 
involved in all of them at one place. 
C.W.J.C. No. 1871 of 1970. 

3. The petitioner is a company in- 
corporated under the Indian Companies Act 
and owns a sugar factory at Majhaulia in 
the district of Champaran. It also owns 
Sugar-cane farms in the district of Champa- 
ran, the area of which is about 1700 acres, 
The petitioner filed a return .on the 30th of 
May, 1970, a copy of which is annexure “1” 
to the writ application, in accordance with 
Section 6 of the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of Sur- 
plus Land) Act, 1961 (Bihar Act 12 of 
1962) hereinafter referred to as “the Act”. ` 
The return was filed stating that it was 
“without prejudice”, as, according to the 
petitioner’s case, its farms are not subject to 
the provisions of the. Act; they are exempt 
from the law of ceiling imposed by the Act. 
in the return, the total area of the farms 
was given as 1689.60 acres and exemption 
was claimed under the various  sub-clauses 
of clause (b) of sub-section (1) of Section 
29 of the Act, as also under sub-clause (i) 
of clause (a) of sub-section (2) of Section 
29. The case of the petitioner is that, with- 
out following the procedure, prescribed jn 
the Act and in the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Rules, 1963 (hereinafter 
referred to as “the Rules”), respondent No. 
3, the Officer exercising the powers of Col- 
lector under the Act at Bettiah, prepared a 
draft statement, dated the 30th of Septem- 
ber, 1970, a copy of which is annexure “3” 
to the writ application. In this case, the 
petitioner Company had written letters, dat- 
ed the 1st of June, 1970, to the Anchal 
Adhikaris concerned, a copy of which is 
annexure “2” to the writ application, that it 
had filed the return in Form LC-2 under the 
Act, which was to be sent to them for veri- ~ 
fication, and requested them to fix a date 
for the verification. The petitioner’s case 
is that, without paying any heed and without 
there being any report from the authorities 
eoncerned, respondent No. 3 prepared the 
draft statement arbitrarily and illegally. 
C.W.J.C. No. 1872 of 1970:— 

4, In this case also the petitioner is 
a limited Company and owns a sugar facto- 
ry at Narkatiaganj in the district of Cham- 
paran. In this case also the petitioner 
owns and operates sugar-cane farms, the 
total area of which is about 1200 acres, In 
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the return filed the area ' mentioned was 
1183.85 acres and exemption was claimed 
under the various sub-clauses of clause (b) 
of sub-section (1), as also under sub-clause 
- @) of clause (a) of sub-section (2) of Section 
29 of the Act. .A copy of the return filed 
“without prejudice” is annexure “1” in this 
case also, One more fact will appear in 
this case that the Anchal Adhikari of Maina- 
tar (respondent No. 6) issued a notice, dat- 
ed the 3rd of October, 1970, a copy of which 
in annexure “2” to the writ application, to 
the petitioner Company for the purpose of 
enquiry to be made by him. Without fol- 
lowing the procedures contained in the Act 
and the Rules, respondent No. 3 prepared a 
draft statement on the 30th of September, 
1970 (Annexure “3” to the Writ Applica- 
tion) illegally and arbitrarily. 

C.W.J.C. No. 1873 of 1970:— 

5. The petitioner Company in this 
case owns a sugar factory at Harinagar in 
the District of Champaran. It also owns 
and operates sugar-cane farms, the total area 
of which is about 4500 acres. In the return 
filed on the 25th of June, 1970 under Sec- 
tion 6 of the Act, a copy of which is anne- 
xure “1” to the writ application, the total 
area of the sugar-cane farms mentioned was 
4510.77 acres. Exemption was claimed, as 
in the other two cases, under the various 
provisions of Section 29 of the Act. With- 


out following the procedures and without | 


issuing any notice to the petitioner Com- 

pany, a draft statement was peo by 

respondent No. 3 on the 30th of September, 

1970, a copy of which is annexure “2” in 
is writ case, 

6.  Counter-affidavits have been filed 
in all the three cases. The stand taken in 
- all of them is common. The stand is that 
the returns were filed by stating that they 
were being filed “without prejudice”, and, 
therefore, in the eye of law, they were no 
returns; no exemption was claimed in ac- 
cordance with the Act and the Rules; no 
enquiry is necessary to be held after giving 
notice to the land-holder; and, in absence. of 
complete and valid returns by the petition- 
ers, the Collector was justified in preparing 
the draft statements. Objections in accord- 
ance with the Act and the Rules have been 
filed in all the three cases by the petitioners 
to the draft statements and those objections 
will be dealt with according to law. 

7. ` On the facts aforesaid, the argu- 
ment of Mr. Basudeva Prasad, learned coun- 
sel for the petitioners in all the three cases, 
is as follows: 

(i) that the petitioners use the product 
of the sugar-cane farms, namely, sugar-cane, 
for consumption in their factories for pro- 
duction of sugar, and, therefore, the lands 
are exempt under sub-clause (vii) of clause 
V, of sub-section (1) of Section 29 of the 

Gi) that if it were not so, the Act will 
be constitutionally invalid in so far as it 
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affects the sugar-cane farms used and re- 
quired by the sugar industry, which is an 
industry controlled by the Central Govern- 
ment; and 


Gii) that the draft statements in all the 
cases have been prepared arbitrarily and 
illegally without following the procedures 
prescribed in the Act and the Rules. 


8. Learned Advocate-General, ap- 
pearing for the respondents, submitted that 
the lands in question are not exempt under 
Section 29 (1) (a) (vii) of the Act; exemp- 
tion can be granted under Section 29 '(2) (a) 
(i); and since the returns did not furnish 
sufficient particulars to enable the authorities 
to grant exemption under the said provision 
of law, no exemption was granted. Learned 
Advocate-General also drew our attention to 
the Bibar Ordinance No. 64 of 1972 entitled 
“The Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus Land) 
(Amendment) Ordinance, 1972”, whereby 


` certain provisions of the Act, including Sec- 


tions 27 and 29, have been amended. ‘Learn- 
ed Advocate-General submitted that exemp- 
tion, if at all, could be granted in accord- 
ance with the amended provisions. He 
could not seriously controvert the attack on 
the draft statements on the ground of theiv 
having been prepared in violation of the 
poes prescribed in the Act and the 
es. . 


9, Learned counsel for the petition- . 


ers, with reference to Ordinance No. 64 of 
1972, stated that the said Ordinance is con- 
stitutionally invalid. On the 8th of August, 
1972, when the petitioners wanted to. chal- 
lenge Bihar Ordinance No. 113 of 1971, 
dated the 27th of December, 1971, learned 
Government Advocate stated that the said 
Ordinance was no longer in force and it was 
not necessary to challenge the same. The 
challenge was sought to be made along with 
the challenge to the Twenty-fourth and 
Twenty-fifth Constitutional Amendment Acts 
of 1971. A prayer was made on behalf of 
the petitioners to permit them to challenge 
Ordinance No. 64 of 1972 also on the 
ground on which they wanted to challenge 
the earlier Ordinance. In view of the na- 
ture of the order which is going to be pass- 
ed im these cases, we did not think it neces- 
sary to do so. The petitioners willi be at 
liberty to challenge the Ordinance or the 
Act which may follow it in another proceed- 


„ing, if necessary, brought to this Court. 


106. The definition of the term ‘land’ 
given in clause (f) of Section 2 of the Act 
is as follows:— | 

“f land’ means land which is used op 
capable of being used for agriculture op 
horticulture and includes Iand which is an 
orchard, kharhar or pasturage or the home- 
stead of a land-holder;” | 
The term ‘“land-holder” defined in Section 
2 (g) of the Act includes Company also. 
Section 5 (1) @ of the Act says; 
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“Tt shall not be lawful for any person 
to hold, except as otherwise provided under 
this Act, land in excess of the ceiling area.” 
On publication of a public notice, return 
has to be filed under Section 6 of the Act, 
Section 8 (1) says,;— 

8. Penalty for non-submission of return 
in compliance with special notice— 

(1) Whenever it comes to the notice of 
the Collector that any  Jand-holder holds 
Jand in excess of the ceiling area or has not 
submitted the return within the period spe- 
cified in the notice, or the extended period, 
under Section 6, or has submitted a return 
containing incorrect particulars, the Collec- 
tor shall cause a notice to be served on the 
land-holder or his guardian, if he is a minor 
or person of unsound mind, directing him 
to submit the return with the necessary or 
correct particulars within sixty days of the 
Service of such notice.” 

Option has been given to the land-holder to 
select his ceiling area under Section 9; pre~ 
paration of the draft statement is provided 
in Section 10 and the final publication is 
under Section 11, after disposing of the 
objections. Section 29 may be quoted in 


“29. Exemptions— (1) (a) The provi- 
sions of this Act shall not apply to— 

(i) land in possession of the Central 
Government or State Government; 


(ii) land in possession of local authori- 
ties or of Grampanchayats established under 
the Bihar Panchayat Raj Act, 1947 (Bihar 
Act VII of 1948); 

(iii) land vested in the Bhoodan Yagna 
Committee established under the Bihar 
oa Act, 1954 (Bihar Act XXU of 


(b) The provisions of Section 5 and 
Section 28 shall not apply to— 


(i) Lac-brood. farms operated by the 
Indian Lac Cess Committee constituted 
under Section 4 of the Indian Lac Cess Act, 
1930 (24 of 1930); 


(ii) land notified under Section 4 of the 
Land Acquisition Act, 1894 (I of 1894), un- 
less the land is subsequently not acquired 
under the said Act; ` 


(iii) land under the management of a 
Civil, Revenue or iminal Court pending 
termination of litigation; 

(iv) land held on the date of com- 
mencement of this Act by educational insti- 
tutions, hospitals, maternity homes and 
ee so long as they continue as 
such; 


(v) such extent of land held by such 
public or charitable bodies other than reli- 
gious institutions, as may be notified by the 
State Government in this behalf, so long as 
they continue as such; 


(vi) tea plantations including such other 
area for ancillary purposes and development 
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thereof as may be determined by the Col- 
lector of the district in the prescribed man- 
ner, so long as they continue as such; 


(vii) land required in connection with 
any ofher non-agricultural or industrial pur- 
pose, to the extent approved by Govern- 
ment, so long as they continue as such; 


(viii) any land awarded for gallantry in 
the First World War or the Second World 
War or subsequently; 


Provided that the exemption under this 
clause shall remain in force only for the 
lifetime of the person to whom the award 
is made. 

(2). (a) The State Government may, by 
notification in the Official Gazette, exempt 
from the operation of Section 5— 


(i) sugarcane farms owned and operat- 
ed on the date of commencement of this 
Act by sugar factories holding a licence 
under the Bihar Sugar Factories Control 
Act, 1937 (Bihar Act VII of 1937), to the 
extent of the land covered by such farms 
for a specified period and may, from time 
to time, in like manner, extend the period 
of exemption; and 

(i) So much of land not exceeding two 
hundred and forty acres of class IM land or 
equivalent area of other classes owned and 
held under personal cultivation by any reli- 
gious -institution of a public nature on the 
date of the commencement of this Act, as 
may be determined by the Collector’ of the 
district in the prescribed manner to be ne- 
cessary for the purposes of performing reli- 
gious rites and maintenance of the religious 
institutions, for a specified period and may, 
from time to time, in the like manner, ex- 
tend the period of exemption. 

(b) The exemption under this sub-sec- 
tion shall be valid only so long as the pur- 
poses mentioned therein continue to be car- 
ried out.” 

11. Rule 8 of the Rules prescribes 
the procedure under Section 10 (1) regard- 
ing checking of information given by or on 
behalf of land-holder under Sections 6, 8, 9 
or information obtained by Collector under 
Section 7 of the Act. The three sub-rules 
of Rule 8 are as follows:— 


“(1) The Collector receiving the origi- 
nal returns under Section 6 or 8 or the in- 
formation under Section 9 and the Collec- 
tors receiving copies thereof under Rule 6 
shall call upon the Anchal Adhikari/Circle 
Officer/Block Development  Offficer/Project 
Executive Officer of the area concerned, in 
whose jurisdiction the lands are: situate, to 
make verification and to send to him a 
report after verification and he shall com- 
ply with the requisition accordingly; and 


-. thereafter the same shall be further check- 


ed, and verified by the Collector having 
jurisdiction over the area concerned with 
reference to up to date rent receipts and 
other relevant revenue records including the 
records-of-right maintained by the Collector. 
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The Collectors, before whom copies of re- 
turns cr information have been filed, shall, 
after such verification, transmit such reports 
to the Collector before whom their originals 
had been filed;. 


(2) Wherever necessary, the Collector 
will examine any document which may be 
produced by or on behalf of the land-holder 
in support of his claim to the land. 


(3) The Collector may himself hold a 
local enquiry if he considers it necessary, OF 
get such an enquiry made by any _ othes 
Officer not below the rank of Sub-Deputy 
Collector to verify the facts stated in the 
return or the information received.” 


12. Rule 9 deals with declaration of 
land exempted from the operation of Sec- 
tion 5, and provides:— 

“(1) After the information given by oF 
on behalf of the land-holder under Sections 
6, 8 and 9 or the information obtained 
under Section 7 has been checked and veri- 
fied in the manner prescribed in Rules 8 and 
9, the Collector shall, after giving the par- 
ties a reasonable opportunity of being heard 
and adducing evidence, hold an enquiry rte- 
garding the land in respect of which exemp- 
tions from the operation of Section 5 have 
been claimed under items (i), (iv), (v), (vi), 
(vii) or (viii) of clause (b) of sub-section (i) 
or under item (i) or (ii) of clause (a) of sub- 
section (2) of Section 29, and thereupon— 

(i) in respect of exemption claimed 
under items (i), (iv) or (viii) of clause (b) of 
sub-section (1) of Section 29, pass necessary 
order, declaring the area and description of 
the land exempted under one or more of 
the said items.; 

(ii) in respect of exemptions claimed 
under items (y), (vi) and (vii) of clause (b) 
of sub-section (i) or item (i) or Gi) of clause 
(a) of sub-section (2) of Section 29 forward 
the evidence, if any, adduced before him 
and his enquiry report together with his re- 
commendations in this regard to the Collec- 
tor of the District who shall, after perusing 
the same and after giving the parties con~ 
oe a reasonable opportunity of being 
eard— 


(a) pass necessary order declaring the 
area and description of the land exempted 
under item (vi) of clause (b) of sub-section 
(1) of Section 29; 

(b) determine the area and description 
of the land which should be exempted under 
item (ii) of clause (a) of sub-section (2) of 
. Section 29 and forward his recommendation 
in this regard to the State Government; 

(c) forward his recommendation to the 
State Government in respect of. exemption 
claimed under item (v) or (vii) of clause (b) 
of sub-section (i) or item (i) of clause (a) 
of sub-section (2) of Section 29. 


(2) While forwarding his recommenda- 
tions to the State Government, the Collec- 
tor of the district shall aiso send the eyi- 


M. P. Sugar Co. v. State (Untwalia J.) 


A. LR. 


dence, if any, adduced before the Collectos 
and the enquiry report and the recommen- 
dation of the Collector. l 


(3) On receipt of the recommendations 
from Collector of the District and the 
papers mentioned in sub-rule (2) and ‘after 
considering the same, the State Government 
shall issue the necessary notification specify- 
ing the area and the description of the land 
exempted from the operation of Section 5 
under item (v) or (vii) of clause (b) of sub- 
section (1) or under item (i) or (ii) of clause 
(a) of sub-section (2) of Section 29, and the 
period for which such exemption shall con- 
tinue.” 


Then, the preparation of the draft statement 
under sub-section (1) of Section 10 is to be 
made in accordance with Rule 10. Rule il 
provides for publication of the draft state- 
ment, and then certification and authentica- 
tion of the statement finally published undeg 
Section 11 of the Act is to be made undes 
Rule 12 of the Rules. 


13. In all these cases it is clear that 
the procedures prescribed in Rules 8 and 9 
of the Rules have not been followed. The 
returns had been filed, and marking them 
“without prejudice” could not make them 
non est in the eye cf law. Exemptions had 
been claimed in respect of the entire area of 


-the Jands for which returns had been filed. 


That being so, it was necessary to follow 
the procedure prescribed in Rule 9 of the 
Rules before preparing the draft statements 
under Rule 10. In the first instance, it was 
for the authorities to decide whether exemp- 
tion could be granted under Section 29 (1) 
(b) (vii) of the Act, or it was a case of grant- 
ing exemption under Section 29 (2) (a) (i). 
Since the authorities have not done so in 
any of the cases, the draft statements will 
have to be quashed and the cases will have 
to be sent back to the authorities concerned 
for proceeding in accordance with law., Be- 
cause the cases have to go back, I do not 
propose to express any final opinion of mine 
on the first two points urged on behalf of 
the petitioners, or in regard to the validity 
of Ordinance No. 64 of 1972. I, however, 
think that, if I record the rival contentions 
of the parties in these cases, the authorities 
may get help in deciding, under Rule 9, the 
matter of granting the exemption. 


14, Section 29 (1) ©) (vii) reads as 
follows:— 


(b) The provisions of Section 5 and 


Section 28 shall not apply to— 
% # t * 


(vii) land required in connection with 
any other non-agricultural or industrial pur- 
pose, to the extent approved by Govern- 
ment, so long as they continue as such;” 
The first argument on behalf of the peti- 
tioners is that the sugar-cane produced in 
the sugar-cane farms belonging to the peti- 
tioners is used and utilised in manufacture 
of sugar, and, therefore, the Jand is requir- 
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ed in connection with “industrial purpose” 
within the meaning of.the provision afore- 
said. Even in that regard it is to be pointed 
out that the exemption will operate only to 
- the extent approved by Government and so 
long as the land continues to be required in 
connection with the industrial purpose. The 
argument on behalf of the State is that the 
lands comprised in the sugar-cane farms are 
not required in connection with any indus- 
trial purpose; the purpose is purely agricul- 
tural and, therefore, the land is the “land” 
as defined in Section 2 (f) of the Act. If 
such a land is required in connection with 
industrial purpose, learned Advocate-Gene- 
tal submitted, as for example, laying down 
of railway lines, tram lines, construction of 
quarters for workmen and officers, storage 
of raw materials or products, then this 
would be exempt to the extent approved by 
Government under sub-clause (vii) of clause 
(b) of sub-section (1) of Section 29 of the 
Act. But, if the land remains being used 
for agricultural purpose, then the land is not 
required in connection with any industrial 
purpose, even though the product may be 
used in the manufacture 
modity. Section 29 (2) (a) (i), as it stood 
in the Act before the coming into force of 
ee No. 64 of 1972, read as fol- 
Ows:-— 


“(2) (a) The State Government may, by 
notification in the Official Gazette, exempt 
from the operation of Section 


(i) Sugar-cane farms owned and operat- 
ed on the date of commencement of this 
Act by sugar factories holding a licence 
under the Bihar Sugar Factories Control 
Act, 1937 (Bibar Act VII of 1937), to the 
extent of the land covered by such farms 
for a specified period and may, from time 
to time, in like manner, extend the period of 
exemption;” l 
After the amendment, it reads as follows:— 

~ “(a) The State Government may, by 
notification in the Official Gazette, exempt 
from the operation of Section 5.— 


(i) Sugarcane farms owned and operat- 
ed on the date of commencement 
Bihar Land Reforms (Fixation 
Area and Acquisition of Surp 
(Fourth Amendment) Ordinance, 1971, by 
sugar factories holding a licence under any 
Jaw relating to sugar factories for the time 
being in force to such extent as may be 
determined in the prescribed manner to be 
oe for the production of sugarcane 
see ” ` 


15. The argument on behalf of the 
State is that this special provision made for 
sugar-cane .farms, by necessary implication, 
excludes the operation of sub-clause (vii) of 
clause (b) of sub-section (1) of Section 29 
of the Act. On the other hand, it is con- 
tended on behalf of the petitioners, on the 
authority of the Supreme Court in Kan- 
nan Devan Hills Produce v. The State of 
Kerala, (1972) 2 SCC 218 = (AIR 1972 SC 
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2301), that acquiring sugar-cane farms and 
not exempting them under Section 29 (1) 
(vii) of the Act would be controlling the 
sugar industry, which is a controlled indus- 
try within the meaning of Entry 52 of List 
I of the Constitution, and, therefore, the 
Legislation in regard to the sugar-cane farms 
would be beyond the legislative competence 
of the Bihar Legislature. It may be men- 
tioned here that the Act is a protected legis- 
lation included in the Ninth Schedule of the 
Constitution. Yet, if it is beyond the Legis- 
lative competence of the Bihar Legislature, 
as was argued on behalf of the petitioners, 
it is vulnerable. There does not seem to be 
much force in this aspect of the argument’ 
put forward on behalf of the petitioners. 
But still I do not express any final opinion 
in this regard either. Of course, the autho- 
rities below will not be concerned with the 
constitutional question. What they are re- 
quired to decide is whether the sugar-cane 
farms owned by the petitioners are exempt 
from the operation of Sections 5 and 28 of 
the Act under sub-clause (vii) of clause (b) 
of sub-section (1) of Section 29 of the Act. 
If so, to what extent? Or, whether the 
State Government should be asked to ex- 
empt them in exercise of their powers under 
Section 29 (2) (a) ©? H so, to what extent 
and for what period? For the purpose of 
indicating the extent or the period either 
under one provision or the other, the pro- 
cedure prescribed has been. given in Rule 9 
of the Rules. On an erroneous view that . 
no exemption was claimed by the petitioners, 
the said procedure has not been followed. 
The authorities are to decide, as they may 
be advised to do, as to under what provi- 
sion of Section 29, the exemption, if any, 
has to be granted to the petitioners. -'There- 
after, if they feel aggrieved, it will be open 
to the petitioners to raise these questions 
again in other writ applications which may 
be necessary to be filed. Since the autho- 
rities have not taken any view of the matter 
and have not followed the law prescribed 
in the Act and the Rules, I do not think it 
expedient to decide the question of exemp- 
tion for the first time in these writ applica- 
tions. 

16. Since the cases are going back 
to the authorities below, one more indica- 
tion may be given. If any information is 
received by the Collector- under Section 7 
of the Act, that information need not be 
based upon an enquiry made in presence 
of the land-holders. But, then, if a verifi- 
cation is to be made under Rule 8: after the 
filing of the return, it does not seem correct 
to say that such a verification may be made 
in absence of, or without any notice to, the 
land-holders. Whatever enquiry is to be 
made under Rule 8 should be made in pre- 
sence of, and on notice to, the Jand-holders. 


17: For the reasons stated above, all 
the three writ applications are allowed. The 
draft statements, copies of which are anne- 
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xure “3” in C.W.J.C. Nos. 1871 and 1872 of 
1970 and Annexure “2” in C.W.d.C, No. 
1873 of 1970, are quashed. The cases are 
remitted to the authorities below with a 
direction that they should proceed in all -he 
cases in accordance with law in the light of 
this judgment. There will be no order as 
to costs in any of them. 


AKBAR, HUSAIN, J.:— 18. I agres. 


Applications allowed. . 
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The Patliputra Co-operative House 
Construction Society, Petitioner v, The 
state of Bihar and others, Respondens, 


Civil Writ Jurisdiction Case No, 586 
of 1972, D/- 12-7-1972. 


Index Note:— Bihar 
Societies Act (1935), S. 24 — Section 24 
is not clear re: Succession to membership 
of a society by several heirs of a ceceas- 
ed member; and the question needs 
solution by recourse to general law in- 
cluding Regulations 25 to 28 of Table A 
of the Companies Act — Such hcirs may 
as a body be joint members for purpeses 
of exercising and being bound by the 
rights and obligations of the deceased 
member and one of such heirs may re- 
present all qua the society. The keirs 
cannot, individually and separate_y, claim 
to be members of the society — How- 
ever, if shares of society held by the 
deceased member are divisible, individual 
heirs getting. on partition or by setile- 
ment, minimum number of shares requi- 
site for membership of society would be 
entitled to separate membership. 


Lal Narayan Sinha, Kodann 
Prasad Singh and Guru Sharan Sharma, 
for Petitioner; Basudeva Prasad . Jalesh- 
war Prasad, Karuna Nidhan Keshava, 
Parmanand Sharma, Surendra Kumar 
Sinha and K. P. Varma, for Respondents. 


UNTWALIA, J.:— The Eatliputra 
Co-op2rative-. House Construction Society, 
Ltd., nereinafter, for the sake of brevity, 
called the Society, the sole petiiicner in 
this writ application, has obtained a rule 
from this Court under Arts. 226 and 227 
of the Constitution of India azainst the 
State of Bihar, respondent 1, zke Regis- 
trar, Co-operative Societies Einar, res- 
pondent 1(A), Shri Mritunjay Prasad, res~ 
pondent 2 and Shri Dhananjay Prasad 
Varma, respondent 3, to show ceuse why 
the order dated the 17th of January, 1972, 
a copy of which is annexure 5 to the writ 
application made by respondert- 1(A) be 
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not called up and quashed by grant of 
an appropriate writ. Cause has been 
shown by respondents 2 and 3 at the time 
of -he hearing of the writ application; the 
former had filed a counter-affidavit also, 


2. The petitioner Society was re~ 
gistered as a Co-operative Society under 
the Bihar and Orissa Co-operative Socie~ 
ties Act, 1935 (Bihar and Orissa Act VI of 
1935), hereinafter called the Act. and the 
Rules framed thereunder. At the time 
of registration of the Society, its By-laws 
were also registered under the Act, The 
object of the Society has been acquisition 
of land and construction of houses for 
the members in accordance with the 
By-laws. On the 28th of December, 1961 
Dr. Rajendra Prasad since deceased, 
father of respondents 2 and 3 applied for 
being admitted as a member of the 
Society. Along with his application he 
annexed a cheque for Rs, 525/~ Rs, 25/- 
as the ada aon fee in acordance with 
bylaw 8 and Rs. 500/- for purchase of 


five shares as required by bylaw 11 as per 


bylaw, 10. The Board of Directors of the 
Society admitted him to the membership 
on the 7th of January. 1962. Two ‘RP’ 
type plots bearing Nos, 273 and 274 were 
allotted to him after amalgamation treai~ 
ing it as ona plot. A consolidated price 
was charged and paid for itt Dr. Rajen~ 
dra Prasad died on the 28th February, 
1963. A joint petition on behalf of res- 
pondents 2 and 3 was filed to be treated 
as the legal heirs of Dr. Rajendra Prasad, 
and for transfer of his interest to them. 
A succession certificate was demanded 
from them but eventually that was given 
up as it was conceded that that was a 
worng demand. On the 11th of July 1964 
respondents 2 & 3, under their own signa- 
tures, filed a joint petition before the 
Society (annexure 2) stating as follows— 


“With reference to the previous cor< 
respondence, we shall thank you to arc« 
cept us as the joint owners of the above 
plots. We are agreeable to one of us, 
viz. Shri Mrityunjay Prasad. being ad- 
mitted by you as a member of the 
Society for all correspondene with you 
and for the discharge of all functions and 
the exercise of all the rights of a member 
on behalf of both of us. subject to the 
acceptance by you of the joint proprietor- 
ship of the above plots of both of us so 
far as the title is concerned.” 


On the 4th of January, 1965 respondent 2 
wrote a letter to the Society (annexure 3) 
to get himself enrolled as a full-fledged 
member. He stated in the letter that he’ 
was grateful to the Society for giving its 
approval for the house plan submitted 
in respect of plot No. 273/74. He wanted 
a loan of Rs. 20,000/- for’ construction of 
the house. The Society’s case is that 
respcndent 2 was admitted as a member 
by the Board of Directors in their meet- 
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ing held on 24th January, 1965 and they 
recognised respondent 2 as a member in 
place of his deceased father. About a 
year and a half later — on the 1st of July, 
1966 — respondent 3 also wrote a letter 
to the Society (annexure 4) stating there~ 
in that in one of the plots his brother, 
meaning thereby respondent 2. had con- 
structed a house and he had allotted the 
other plot to him in which he proposed 
to construct one. He therefore, en- 
quired of the Society the rules and re- 
gulations under which he may also be- 
come a member and expressed his desire 
to pay the membership fee. Nothing 
seems to have been done on that letter. 
Thereafter — on the 20th of September, 
1966 — as stated in the counter-affidavit 
of respondent 2, a joint letter wag writ- 
ten to the Society. a copy of which is 
annexure A to said counter-affidavit. 
After stating in this letter that Shri 
Mrityunjay Prasad has been authorised 
to attend meetings and generally to act 
on behalf of both of them, they wanted 
the Society to resplit the plots in two 
by retaining original numbers, register 
Shri Mrityunjay Prasad as sole owner of 
plot 274 slong with the buildings he had 
constructed and register Shri Dhananjay 
Prasad Verma as sole owner of vacant 
plot 273. This was in accordance with 
their family arrangement, as stated in 
the third paragraph of the letter. In the 
last paragraph of the letter the request 
was— 


“Kindly do the needful expeditiously 
and thereafter treat us as two separate 
individual members with all the rights 
and responsibilities of membership to en~ 
able us to terminate the authority Jn 
favour of only one of us to act for both”, 
The Board rejected this request made 
jointly by respondents 2 and 3, as stated 
in paragraph 7 of the writ application. 
They repeated their request and it was 
rejected again on 16-1-1971, Being ag~ 
grieved by the action of the Society, res- 
pondents 2 and 3 approached the Re~ 
gistrar. Co-operative Societles, to ex 
ercise his power under Section 48 of the 
Act. The Registrar, respondent 1(A), by 
the impugned order, has directed the 
Society to admit Shri Dhananjay Prasad 
Varma as a member of the Society, 
demarcate plots 273 and 274 and record 
them on the basis of their request sepa~ 
rately in the names of the two brothers 
and all facilities to which a member is 
entitled should be given to both includ- 
ing separate water connection; the muni- 
cipal contribution should also be asses- 
sed separately. The Society has prayed 
to this Court for the quashing of the 
order of the Registrar. 


3. The broad facts which are 
necessary for the decision of this case do 
not seem to be in dispute. Many other 
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facts stated in the counter-affidavit need 
not be referred to. The question for 
consideration is whether the order of the 
Registrar of Co-operative Societies is er« 
roneous in law or void and fit to be 
quashed by grant of a writ of certiorari, 
' 4, Mr. Lal Narayan Sinha, Learn- 
ed Counsel for the petitioner, attacked 
the order of the Registrar by urging the 
following points— 
. (i) That it was outside the scope of 
Section 48 of the Act: 

(ii) That the decision contained in 
annexure 5 is manifestly contrary to the 
Bylaws of the Society as also it is nod 
eee on the general principles of 
law. 

Learned Counsel for the petitioner deves 
loped his argument on point No. Gi) by 
stating thet the entire bundle of rights of 
Dr. Prasad was capable of being inherit- 
ed and was inherited by respondents 2 


and 3 together, those rights could not ba 


augmented _by reason of devolution and 
the obligation of the Society could not 
be enlarged because of devolution: tha 
interest of Dr. Rajendra Prasad had de- 
volved on two persons. Mr. Basudeva 
Prasad, learned Counsel for respondent 2, 
submitted that on the death of Dr. Rajen- 
dra Prasad both his sons became entitled 
to be members of the Society. they had 
merely to apply for being members and 
each had ta pay the admission fee of 
Rs. 25/~ in accordance with bylaw 8. 
Under bylaw 15 the Society was obliged 
to admit both of them as members of the 
Society. Mr, Jaleshwar Prasad appearing 
for respondent 3 submitted that all heirs 
of Dr. Rajendra Prasad were eligible to 
be members of the Society. They had to 
be recognised as such in their separate 
and individual capacities. There was no 
question of formally applying for mem- 
bership, The rights and obligations at- 
taching to the membership of Dr. Rajen~ 
dra Prasad were inherited by both —in 
the first instance, jointly and after their 
separation by the family arrangement, 
separately. Both became entitled to he 
members. The Society could not refuse 
to recognise respondent 3 as a member 
merely because it had recognised ress 
pondent 2 as such, 


5. The main point at issue in this 
writ application is a difficult one. It is 
mot covered by any decision of any High 
Court in India or by the decision of the 
Supreme Court. I shall presently show 
that the Bylaws are not very clear and 
definite on this point. Yet, a reasonable 
and harmonious construction for giving 
effect to all the Bylaws has got to be put 
on their wordings as also in the backs 
ground of the general principles of law 
or principles of law - governing such 
matters under the Companies Act. Sec+ 
tion 24 of the Act reads as follows— 
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(1) A registered society may, on the 
death of a member, transfer his share or 
interest in the capital of the society to 
the gerson nominated in accordance with 
the rules or, if there is no person so 
mominated, to such person as may appear 
to the society or managing committee to 
be the heir or legal representative of the 
deceased member, or may pay to such 
nominee, heir or legal representative. as 
the case may be, a sum representing the 
value of such member’s share or inter- 
est. as ascertained in accordance with the 
rules or by-laws: 

Provided that— 

(i) in the case of a society with un 
limited liability, such nominee, heir or 
legal representative. as the case may be, 
may require payment by the society of 
the value of the share or interest of the 
decessed member ascertained as aforesaid, 
after deducting the amount of any charge 
existing under Section 22, 


(ii) in the case of a society with ` 


limited liability, the society shall trans- 
fer. subject to anv charge existing under 
Section 22, the share or interest of the! 
deceesed member to such nominee, heir 
or legal representative as the case may 
be. being qualified in accordance with 
the rules and bylaws for membership of 
the society or on his application within 
three months of the death of the deceased 
member, to any person specified in the 
application who is so qualified: 


Provided further that no payment of 
a sum in excess of rupees one hundred 
shall be made to any such heir or legal 
representative who has not been nomi- 
nated in accordance with the rules, until 
the expiry of six months from the date 
of the death of the member or until after 
toe decision under Section 48 of any 
claim which may, within that period, be 
made by any other person. 


(2) Subject as aforesaid, a registered 
society may pay all other money due to 
a deceased member from the society to 
nominee, heir or legal representative. as 
the case may be. 


(3) All transfers and payments (sic) 
may by a registered society in accordance 
with the provisions of this section shall 
be valid and effectual against any de- 
mand made upon the society by any other 
persan”. 


The section by itself does not resolve 
the difficulty which arises if there are 
more than one heir or legal representa- 
tive left by the deceased member. In 
the instant case it is admitted that Dr. 
Rajendra Prasad had not nominated a 
person to be entitled to his interest in 
the Society after his death. He left res- 
pondents 2 and 3 as his only heirs and 
legal representatives. What is then to 
happen for the purpose of admission of 
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the member and who Ïs to be admitted? 
Are both entitled to e. members? These 
questions are not answered by the 24th 
section of the Act. I shall now read the 
relevant bylaws of the Society. Bylaws 
4 to 9 are as follows— 


“4. The membership of the Society. 
shall be open only to Government em- 
ployees, who have signed the application 
for registration or who may be admitted 
to membership subsequently by the Board 
of Directors or to the nominees or legal 
heirs of such members in accordance with 
bye-law 9. The transferees and suc- 
cessors of such members will also be 
eligible for membership. 


5. Application for admission as mem-~ 
ber and for allotment of shares shall be 
made to the Honorary Secretary in the 
form, if any, prescribed by the Society. 
for the purpose. Every such application 
shall be disposed of by the Board of 
Directors, who shall have powers to grant 
admission or to refuse it without assign- 
ing any reason. Amy person refused ad- 
mission may appeal to the Registrar. Co- 
pee ave Societies, whose decision shall: 

e final, 


6. No person can claim admission as 
a matter of right, 


7. No person who is a member of 
another Co-operative House Building 
Society within the area of operation of 
this Society shall be admitted, . 


8. Every person shall pay an admis-< 
sion fee of Rs. 25/- along with his ap- 
plication for admission to the membership 
of the Society. In case, the application 
is refused, the admission fee shall be re- 


‘funded. All persons. who have signed the 


applicaton for registration of the Society 
shall also pay admission fee within four 
weeks from the date of the registration 
of the Society, failing which their names 
shall be removed from the membership 
of the Society. Every member will re- ` 
ceive a copy of the bye-laws, 


9, Every member of the Society may 
nominate a person to whom under bylaw 
15 his share or interest in the capital 
shall be transferred or the value there« 
of or any sum payable under the bylaws 
shall be paid. Such member may from 
time to time revoke or vary such nomi~ 
nation. Such momination shall. in the 
event of his death, be given effect to by 
the Society provided that: 


(i} the nomination is in writing and 
has been signed by the deceased in the 
presence of at least two witnesses attest- 
ing the same, 

(ii) the nomination has been regis- 
tered in the book of the Society to be 
kept for the purposes, l 

(iii) such nomination shall be dis- 
posed of by the Society within three 
months of its receipt, and 
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(iv) the nominee may become a mem- 
ber only if admitted by the Board of 
Directors”, . 


The authorised share capital of the Socie- 
ty was determined to be Rs. 30,00,000/- 
made up of 30,000 shares of Rs. 100/- 
each, according to bylaw 10. Bylaw il(a) 
casts obligation upon every member to 
subscribe and pay up in full the value of 
five shares in the first instance. Sub-~ 
sequent obligations are cast in the latter 
part of that bylaw. But a member is 
required to subscribe and pay up in full 
the value of five shares at least. In case 
of transfer of any share by any member 
a restriction has been put in bylaw 14 
that the transferee has to be a member 
or some person whom the Board of Direc- 
tors may be willing to admit as a mem- 
ber; it cannot -þe to any other person, I 
will, however. emphasise one fact here 
that Bylaw 14 does not prohibit transfer 
of even one share’ out of the five which 
a member may have subscribed in ac- 
cordance with bylaw 11(a). Then comes 
the relevant bylaw ‘15 which is as 
follows— 


"The Society may on the death of a 
member tnansfer his share or interest In 
the capital to the person nominated in ac- 
cordance with bylaw 9 or if there is no 
person so nominated, to such person as 
may appear to the Board of Directors to 
be the heir or legal representative as the 
case may be in accordance with these 
bylaws: 


Provided that the Society shall on 
admission transfer the share or interest 
of the deceased member to such nomi~< 
nee, heir or legal representative within 3 
months of the receipt of information re- 
garding death of the deceased member 
or to any member specified in the ap- 
plication who is so qualified. 


(b) Subject as aforesaid, the Society 
may pay all other money due to the 
deceased member from the Society to 
such nominee, heir or legal representa- 
tive as the case may be. 


(c) All transfers and payments made 
by the Society in accordance with the 
provisions of these bylaws shall be valid 
and effectual against any demand made 
upon the Society by any person”, 


On a careful examination of the bylaws 
extracted and referred to above, it would 
be noticed that the membership of the 
Society is open only to Government em- 
ployees; but it is also open to the nomi~ 
ness or legal heirs of such members. The 
transferees and successors of such mem- 
bers are also eligible for membership in 
accordance with bylaw 4. In case of 
nominee, Clause (iv) of bylaw 9 indicates 
that he can become a member only if 
he is admitted by the Board of Directors, 
In case of legal heirs and representatives, 
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however, the position is not made clear 
by bylaw 15. Under the main provision 
of that bylaw, the Society can transfer 
on the death of a member his share or 
interest in the capital to the heir or legal 
representative. But the word ‘admission’ 
occurring in the proviso to bylaw 15 un~ 
doubtedly is referable to the matter of 
admission as provided in Clause (iv) of 
bylaw 9 in relation to a nominee. But 
the said word by itself is not referable 
to any other bylaw as to the admission; 
of an heir or legal representative. The 
question of difficulty, therefore. which 
falls for our decision in this case is: what 
is to happen to the case of the heirs of 
deceased member if he leaves more than 
one such heir, what principle will govern 
the admission of such heirs, how many. 
can be admitted and on what principle? 
Before I proceed to answer the questions 
posed by me above it would be pertinent 
to refer to a few sub-clauses of Clause (a) 
of bylaw 48, Sub-Clause ({iii) reads as 
follows— 


“The house shal] remain the property 


‘of the Society till the full outstanding 


dues are paid by the member. During 
this period the member shall pay a nomi- 
mal rent to the Society at a rate-to be 
determined by the Board of Directors. 
After the full dues have been paid the 
ownership of the house shall stand trans- . 
ferred to the member concerned. The 
owners of the houses even after the ex- 
piry of the above period shall be requir- 
ed to hold a minimum of one share in 
the Society”. 


Sub-clause (vi) provides that “no member 
shall assign, sub-let or part with the 
possession of the property or any part 
thereof when a member wishes to sell 
or transfer the house, the first proposal 
will be offered to the Society at the book 
value, without the previous permission 
of the Board of Directors”, The liability 
of paying instalments, rents, rates, and 
taxes due from a member is provided in 
sub-clause (vil). It would thus be seen 
on the scheme ofthe bylaws and the ob- 
jects of the Society that the obligations 
which are cast upon the members under 
the bylaws are meant to continue on the 
heirs and legal representatives of a 
deceased member. Such obligations, as 
referred to above, are not covenants 
running with the lands, as argued on 


‘behalf of the petitioner. but the obliga- 
. tions and liabilities in relation to the 


land and the house thereon have been 
saddled on persons qua members and noft 
otherwise. That being so, for a har- 
monious construction of the bylaws, it has 
to be found out as to how the heirs and 
legal representatives are to be admitted 
as members. 


6. Regulations 25 to 28 in Table Al 
of thea Companies Act deal with a situa- 
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tion of the kind with which we are con- 
cerned in this case, Regulation 25 (1) 
provices as to how the company will re- 
cognise the legal representatives as bav- 
ing any title to the interest in the shares 
of a deceased member, After providing 
in regulations 26 and 27 some matters 
as to how the heir has to be registered 
as a member, it is stated in regulation 28: 


“A person becoming entitled to a 
share by reason of the death or irisol- 
vency of the holder shall be enti‘led to 
the same dividends and other advantages 
to which he would be entitled if he were 
the registered holder of the share, except 
that he shall not before being registered 
as a member in respect of the share. be 
entitled in respect of it to exerclse any 
right conferred by membership in rela- 
tion to meetings of the company”. 


It would thus be seen that under the 
Company law a person becoming entitled 
to a share by devolution of interest does 
mot ipso facto become entitled to exercise 
any right conferred by membership in 
relation to meetings of the company un- 
less he is registered as a member in res- 
pect of the share, the interest in which 
has devolved upon hi In sharp con- 
trast to the scheme of the Compary law, 
the scheme of the Act and bylaws seems 
ito be that on the death of a member of 
the Society his heirs jointly become 
members for the purpose of exercising, 
and of being bound by. the rights and 
obligations of the deceased member.. But 
the joint right which they acquire in 
place of the deceased member cannot 
automatically make all the members ex- 
ercise that right separately and indivi- 
dually. The right has to be exercised by 
the entire bundle of heirs as if all 
of them are one member. This would 
be irrespective .of the question whether 
they are joint tenants of the share or 
shares left by the deceased or they are 
tenants in common. In other words, they 
may be joint owners of the shares or 
they may he co-owners. But until and 
jJunless there is a partition amongst them 
of the shares left by the deceased, they 
cannot claim to be members of the Socie~ 
ty separately. The obligations and labi- 
lities will be jointly on them. In such a 
situation, the heirs will have to decide 
as to who will represent them in the 
meetings of the Society and who will 
cast the vote on their behalf. It was so 
done in this case—and seems rightly — 
when respondents 2 and 3 wrote their 
letter dated 11-7-1964 (annexure 2), The 
Society recognised rightly respondent 2 
to be its member, But that was, in my 
opinion, for the purpose of permitiing 
him to represent both the heirs of Dr. 
Rajendra Prasad in the meetings of the 
Society. In the eye of law both became 
joint members of transmission of the 
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` were inherited by them by operation of 
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shares left by Dr. Rajendra Prasad, which 


law. Both as one shareholder could ex- 







had been allotted to respondent 2 and 
the other to respondent 3. The Society, 
however. was not concerned with the 


must be a holder of at least one share in 
the Society. Unless he holds a share, he 
cannot be a memter of the Society. The 
requisite qualification of holding one share 
is not expressly to be found in any of the 
bylaws. But on general principle,, it is 
plain that a person who holds a share in 
the society or any company can be its 
member. And, that only one share 
would be minimum for the said qualifica- 
tion seems to be indicated in sub-cl, (iii) 
of Clause (a) of bylaw 48, because ‘the 
owner even after the payment of the full 
dues is required to hold a minimum of 
one share of the Society, as it seems +o 
me, in order to enable him to continue 
as a member, Until and unless he’ con- 
tinues as member. the obligations and 
liabilities providec in the bylaws could 
mot continue .on him. In my opinion, 
therefore, to be a member of the Society 


pany is not divisible. 
own a fraction of a share. 
dies at a time when he was holding one 
share in the society, leaving behind. say, 
two heirs, both jointly will be treated as 


to be allotted to one heir only and it 
cannot be allotted half and half to both. 
And, that heir orly will be entitled to 
be member of the society to whom the 
share will be allotted and not the other. 


Te In the background of the law 
enunciated above, in the instant case it 
is to be found that in the letter dated 
20-2-1966 (annexure A) respondents 2 
and 3 did not intimate to the Society as 
to how many shares were owned by Dr. 
Prasad at the time of his death or even 
thereafter how many shares were being 
owned by the two brothers when‘ they 
were the joint owners of the shares, Nor 
is there any statement in that letter to 
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show that if the two brothers had inherit- 
ed the interest in more than one share 
then how many of them had been allotted 
to respondent 2 and how many to respond- 
ent 3 on partition or by family arrange- 
ment between them. In the absence of 


such a statement, in the eye of Jaw vis4 


a-vis the Society both continued to be 
the joint owners of the share or shares 
and both continued to be the joint mem- 
bers, and only one of them, as had been 
previously arranged, namely. respond~ 
ent 2 could exercise right on behalf of 
both in the meetings of the Society as 
one member. The view of the Registrar 
in his impugned order that on the basis 
of the statement made by the two bro- 
thers respondent 3 was entitled to be ad- 
mitted as a member is not correct, The 
Registrar has said that the Society has 
mo discretion +o prefer one heir to the 
other and that law makes it incumbent 
on the Society to transfer the interest 
of the deceased member to his heir. He 
has also said that all the heirs will stand 
on the same footing. This view of law, 
as propounded by the Registrar, is ob- 
viously wrong, When given its full effect, 
it will lead to absurdities. The Registrar 
has taken the view that under byelaws 6 
the Society can refuse membership but 
only on reasonable grounds, and since 
respondent 3 fulfils all the criteria of 
membership, the same cannot be denied 
to him by the Society. But then this 
view of law is not sustainable for the 
reasons already stated. The question of 
giving facilities to respondent 3 as a 
member and his obligations and liabilities 
as such would arise only when the said 
respondent applies before the Society to be 
a member in accordance with the views 
expressed above, It would be better if 
respondents 2 and 3 jointly file anothen 
application before the Society stating 
therein the facts as to whether they had 
interest in the Society in more than one 
share which on partition or by family 
arrangement had been divided between 
the two brothers and that a particular 
number of shares had been allotted and 
given to respondent 2 and the remaining 
to respondent 3. If, however, they had 
interest only in one share then it will 


not be possible. as stated above. for them- 


to divide that one share between them- 
selves and respondent 2 in that event will 
continue to be the only member. If, 
however, there has been an allotment of 
shares as between the two brothers then 
it will be incumbent upon the Society to 
consider that application which may be 
filed afresh in accordance with law, 


8. Coming to the first ground of 
attack, I would like to say merely this 
that in view of explanation (2) appended 
to Section 48 of the Act the question 
whether a person is a member of a re- 
gistered society or not is undoubtedly a 
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dispute within the meaning of Sec. 48 
which can be determined by the Regis- 
trar, Co-operative Societies. But I leave 
this question open to be decided, if neces- 
sary, In future as to whether if an heir 
states that he is entitled to be a member 
of the society by virtue of allotment of 
certain shares to him and the society 
illegally refuses to admit him as a mem~ 
ber, such a dispute can be a dispute with- 
in the meaning of Section 48 or not, 


_ 3% | For the reasons stated above, 
this writ application is allowed subject 
to the observations made above. The im- 


‘pugned order dated 17-1-1972 of the Re~ 


gistrar, Co-operative Societies respond- 
ent 1{A), a copy of which is annexure 5 
to the writ application, is quashed, In 
the circumstances, there would be no 
order as to cost. 


S. N. P. SINGH, J. — 19. I 
agree, 
Petition dismissed, 





AIR 1973 PATNA 57 (V 60 C 18) 
U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 
Ratan Sah, Petitioner v. State of Bihar 
and others, Respondents. 

_ Civil Writ Jurisdiction Case No. 1699 
of 1970, D/- 14-7-1972. 
imdex Note:— Constitution of India, 
Arts. 226 and 227 -— Im exercise of writ 
jurisdiction the High Court would not mor- 

y imterfere a finding of fact arrived at 
by the authority in a summary proceeding 
— The petitioner contending title may ob- 
faim relief im other appropriate proceeding. 

(Para 2) 


S. R. Ghosal, for Petitioner; Tarakant 
Jha, Standing Counsel No. 2 and Kalika 
Nandan Singh, for Respondents. 


ORDER :— The petitioner has filed 
this writ application praying that an order 
incorporated in annexure “2” dated the 3rd 
June, 1970, passed by the Sub-Divisional 


Officer of Jamtara, may be quashed. By 
this order, the Sub-Divisional Officer has 
held that the writ petitioner, Ratan Sah, 


Was in occupation of lands of Jote No. 23 
of village Kharim in an unauthorised man- 
ner, and, as such, he should be evicted 
therefrom. According to the writ petition- 
er, the daughter of the recorded tenant, 
Bishun Singh, had given the lands apper~ 
taining to Jote No. 23 to the petitioner by 
kurfa settlement in the year 1343 B.S. and 
the petitioner was in possession since then. 
Accordingly, it is urged that the order of 
eviction is illegal. 

2 The difficulty in the way of the 
writ petitioner in this proceeding is that, 
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according to the conclusion of the Sub- 
Divisional Officer, the story of kurfa settle- 
ment was not believable. According to the 
Sub-Divisional Officer, this case had been 
mace up to give a legal shape to the un- 
authorised occupation of the lands of 
Bistun Singh’s daughter. Learned counsel 
for the petitioner has urged that the Sub- 
Divisional Officer be called upon to go into 
the question of the petitioner’s possession 
since 1343 B.S., before an order of eviction 
can be passed against him. But, in this 
summary proceeding, we do not want to 
interfere, on the finding of the Sub-Divi- 
sional Officer mentioned above. If the peti- 
tioner wishes to remain in possession on 
his title, he can obtain relief in some other 
appropriate proceeding, where evidence can 
be gone into thoroughly for the establish- 
ment of the title claimed by the petitioner. 
We do not think that this is a fit case in 
which we should direct the Sub-Divisional 
Officer to go into the question of posses- 
sion and the legality of the transfer elabo- 
rately, in order to find out whether the writ 
petitioner has been able to establish his 
title or not. In such circumstances, the 
writ case must fail, and it is dismissed, but 
without costs. 

Petition dismissed. 





AIR 1973 PATNA 58 (V 60 C 19y 
U. N. SINHA, C. J. 

Shri Thakurjee through Sitaram Das, 
Petitioner v. Kalpu Chamar and others, Op- 
posite Party. 

Civil Revn. No. 881 of 1971, D/- 13-9- 
1972, against order of. Shri Jagannath Prasad 
Ne Munsif, ist Court, Sasaram, D/- 14-5- 


Index Note: — Civil P. C. (1908), Sec- 
tion 115 — The High Court im revision 
will not interfere with the lower Courts 
order restorimg a case dismissed for default 
which had beem filed against the deity when 
the deity’s interest was sufficiently safe- 
guarded by its mutwalli im the restoration 
proceeding. (Paras 1, 2) 


Vinod 
anand. 


Keshri Singh, for Petitioner; 
Chandra, Ramji Sharan and 
‘Kumar, for Opposite Party. 


ORDER:— This application has been 
filed by a deity through one Sitaram Das, 
calling himself the Mutawlli of the deity and 
the application is directed against an order 
dated the 14th May, 1971, by which the 
learned Munsif has allowed an application 
for restoration of Misc, Case No, 18 
of 1968. This miscellaneous case had been 
filed by opposite parties Nos. 1 and 2 of this 
civil revisional application for setting aside a 
compromise decree. ‘The miscellaneous case 
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was dismissed for default on the 16th No- 
vember, 1968. An application for restora- 
tion was filed on the 14th December, 1968, 
which was numbered as Miscellaneous Cass 
No. 133 of 1968. The present order had 
been passed in Miscellaneous Case No. 133 
of 1968. It appears from the judgment and 
order passed by the learned Munsif that he 
considered all the points which had been 
agitated before him fully, holding that the 
applicant had made out a good case for the 
eee of Miscellaneous Case No.'18 of 
ý | 


2 Learned cornsel for the petitiones 
deity has taken a new point in this Court. 
It is argued that the deity was originally 
under the Mutawalliship of one Khedaru 
Das, who died on the 2ist October, 1968, 
and thereafter Sitaram Das, son of Khedaru 
Das, became the Mutwalli and in Miscella- 
neous Case No. 133 of 1968, the deity was 
not represented after the death of Khedaru 
Das, and, therefore, the impugned order 
ought to be set aside. Learned counsel for 
the contesting opposite parties has referred to 
a rejoinder which Sitaram Das had filed on 
the 24th January, 1970, in Miscellaneous 
Case No. 133 of 1968, and he has also sub- 
mitted that this Sitaram Das had been exa- 
mined in the Miscellaneous Case as opposite 
parties witness No. 5. Therefore, according 
to the learned counsel for the contesting op- 
posite parties, the deity was fully represent- 
ed, if it was under the Mutwalliship .of Sita- 
sam Das. Having heard learned counsel for 
the parties, I do not think that any case has 
been made out for interference. The deity 
Was a party in Miscellaneous Case No. 133 
of 1968, in which Sitaram Das had appeared 
as a witness having filed a written rejoinder. 
The said Sitaram Das was also examined as 
a witness and he had contested the case of 
the petitioner in Miscellaneous Case No. 133 
of 1968. Therefore, if Sitaram Das was the 
Mutwalli of the deity, the latter’s interest 
was sufficiently safeguarded by Sitaram Das. 
Therefore, I do not think any case has been 
made out for interference. .The civil revi- 
sion is, therefore, dismissed with costs pay- 
able to opposite parties Nos, 1 and 2. The 
order of stay stands vacated. 


3. By a supplementary affidavit, Sri 
Sitaram Das has described himself a the 
Shebait of the Thakurjee although ‘in the 
main civil revisional application he has been 
described as the Mutwalli of the Thakurjee. 
This matter can only be noted and nothing 
more can be done. 


Revision dismissed, 
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AIR 1973 PATNA 59 (V 60 C 20) 

U, N. SINHA, C. J, AND 
K. B. N. SINGH, J. 

Jagannath Sah, Petitioner v. The 
Commissioner. of Bhagalpur Division and 
others, Opposite Parties, 

Civil Writ Jurisdiction Case No. 737 
of 1969 D/- 10-7-1972. 


_ Index Note:— (A) Santal Parganas 
Tenancy (Supplementary Provisions) Act 
(14 of 1949), S. 58 — Commissioner hear- 
ing second appeal under S. 58 has juris- 
diction to reverse conclusions of fact ar- 
rived at by the lower authorities as noth- 
ing in S. 58 (b) inhibits the Commissioner 
from arriving at his own conclusions 0 
facts — (X-Ref :— Arts. 226. and 227, Con- 
stitution of India). (Para 3) 


B. P, Gupta, for Petitioner; Sarvashri 
Prabha Shankar Misra and, Nagendra 
Prasad Singh No, 1, for Opposite Parties. 


ORDER:— The petitioner has applied 
under Arts. 226 and 227 of the Constitu- 
tion of India, Praying that an order 
passed by the Commissioner of Bhagalpur 
Division, dated the 6th May 1969, a copy 
of which has been, given as Annexure 5, 
mey be quashed by a writ of certiorari. 


2. The relevant facts 
follows. Seg eee No. | - of T = 
lication ha ed an eviction case De- 
fore the Sub-Divisional Officer, Dumka, 
which was numbered as R. E, Case 
No. 347 of 1967-68. praying, that. the pre- 
sent writ petitioner may be evicted from 
plot No. 467 and for delivery of posses- 
sion of this land. By order, dated the 7th 
September 1968, the eviction Case was 
allowed. Thereafter, the writ petitioner 
filed an appeal, which was heard by the 
Additional Deputy Commissioner Dumka, 
and by order. dated the 30th November 
1968, the appeal was allowed and the 
Sub-Divisional Officer’s order was set 
aside. Respondent No, 4 of this writ ap- 
plication preferred a second appeal be- 
fore the Commissioner of Bhagalpur 
Division and by the impugned order, 
dated the 6th May 1969. the appeal has 
been allowed and the order of the Addi-~ 
tional] Deputy Commissioner has been re< 
versed. In the result. the order of the 
Sub-Divisional Officer, dated the 7th 
September 1968 has been restored, 


3. The main contention raised on 
behalf of the petitioner is to the effect, 
that-in a second appeal the Commissioner 
of the Bhagalpur Division could not have 
arrived at contrary conclusions of facts, 
differing from the findings of the Addi- 
tional Deputy Commissioner. Our at- 
tention has been drawn to the relevant 
_ provisions of the Santal Parganas Ten 
ancy (Supplementary Provisions) Act, 
A 
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Jagannath Sah v. Commr., Bhagalpur Dvn. 


are as. 
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1949, waich are Sections 57, 58 and 59 
thereof. The provision for hearing se- 


= cond appeals by the Commissioner of a 


Division is contained in Section 58 (b). 
There is no direct restriction in Sec. 58 
which inhibits the Commissioner of a 
Division from arriving at his own con- 
clusions of facts, differing from the find- 
ings of the first Court of appeal. But, 
the learned counsel for the petitioner 
contends, that. for the purpose of hear- 
ing appeals in Santal Parganas the Com- 
missioner of the Bhagalpur Division is 
equivalent to the High Court and, there- 
fore, the Commissioner cannot interfere 
with the findings of facts arrived at by 
the first Court of appeal. We do not 
think, that, the contention is sound. So 
far as the High Courts are concerned, 
there are provisions in the Code of Civil 
Procedure governing second appeals, 
whereas our attention has not been drawn 
to any provision in the Santal Parganas 
Tenancy (Supplementary Provisions) Act, 
1949, waich prevents the appellate Courts 
from arriving at their own findings 
of fact. Therefore, it is not pos- 
sible to accept the main contention rais- 
ed by the learned counsel to the effect, 
that, the Commissioner of the Division 
had no jurisdiction to reverse the con- 
clusions of fact arrived at by the learned 
Additional Deputy Commissioner, 


4, Tt is, then, contended by the 
learned counsel for the petitioner. that, 
the Cornmissioner of the Bhagalpur Divi- 
sion mixed up the facts of two cases, 
namely, the present Eviction Case No, 347 
of 1967-68 and the fact of an earlier 
eviction case instituted by respondent 
No. 4, which was numbered as R. E. Case 
No. 251 of 1967-68. We do not think, 
that, this contention is valid either. The 
Jearned Commissioner of Bhagalpur Divi- 
sion has not mixed up the two cases at 
all. What he has held is, in effect, that, 
certain choukidari khista receipts pro- 
duced in Eviction Case No. 347 of 1967- 
68 cannot be relied upon, as they had not 
been produced in Eviction Case No, 251 
of 1967-68. It was open to the appellate 
Court to come to this conclusion and we 
cannot sit on appeal from such a finding. 


. +5 Lastly, the learned counsel for 
the petitioner has argued, that. his client 
had won in a proceeding under Sec, 144 
of the Code of Criminal Procedure and, 
therefore, the present eviction order is 
illegal. This argument is also without 
any force. The consequence of this 144 
proceecing has been fully considered by 
the Commissioner of the Bhagalpur Divi-~ 
sion and he has come to the conclusion, 
that, the writ petitioner of this Court had 
failed to prove his possession, as was his 
case. In such circumstances, it is not 
possible to interfere in our writ juris- 
diction and. therefore, the writ applica- 
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tion must fail and it Js dismissed, but 
witaout costs., - 


6. The order of ad interim stay 
stands vacated, : 
Petiticn dismissed, 


p 





AIR 1973 PATNA 60 (v 60 C 21} 
N. L. UNTWALIA, J. 


The Managing Committee and others, 
Petitioners v. Tripurary Charan Palit and, 
others, Opposite Parties. 

Civil Revn, No, 1614 of 1968, Djs 
27-6-1972. 

Index Note:—- (A) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(1947), S. 11-A —'O. 2, R, 2. Civil P. C, 
does not bar an application under S. 11-A 
in a suit for eviction though the plaint 
does not claim past arrears of rent — 
Relief under S. 11-A cam be given im res- 
pect of such arrears for a pertod even 
beyond three years of the filing of the 
suit. (X-Ref:— O, 2, R. 2, Civil P. C., 
Article 52, Limitation Act, 1943). 

| (Paras 3 and 4) 
Cases Referred: Chronological. Paras 


1967 BLJR 397, Bholanath Tewary | 
v. Kuer Rup Narain Singh Trust 3 
1960 BLJR 607, Rishab Sunder Das 
v. Dr. Raghubar Dayal 


Prabha Shanker Misra, Jagdish 
-Prasad Ganesh Prasad Singh, Vishwam- 
bhar Upadhyaya and Rajindra Prasad 
Singh. for Petitioners; S,.C. Ghose, S, P. 
Mukherji and A, C, Mitra, for OPPOSITE 
Parties. i 


. ORDER:— This is an application in 
revision by the defendants and is direct- 
‘ed from the order dated 23-11-1968 of 
the Court below, whereby it has directed 
the petitioners. to deposit arrears of rent 
from August, 1965 at the rate of Rupees 
287/50 within 15 days of the date of the 
order. They were further directed to pay 
subsequent rent month by mecnth by the 
15th day of the following month, failing 
which their defence as against ejiectment 
was to be struck out. en this revision 
was admitted on 5-12-1968, further pro- 
ceedings in the title suit were stayed. If 
I were to take a very strict view o7 the 
matter, the petitioners will find them- 
selves in default, The operation of the 
order under revision was not stayed, 
what was stayed was the further pro- 
ceedings. Strictly speaking. therefore; 
the vetitioners could be held to be in 
default for non-compliance wita the order 
of the court below. But then justice 
requires that such a technically strict 
view should not be taken and I shall, 
therefore, while finally dismissing the 

civil revision, as it has ta be dismissed 
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Managing Committee v.. T. C. Palit (Untwalia J.) 


- pressed and no other 


ALR, 


for the reasons to be stated hereinafter, 
substitute the said order by a new order. 


2. The petitioners resisted the 
claim of the plaintif opposite. parties 
under Section 11-A of the Bihar Build- 
ings (Lease, Rent and Eviction) ‘Control 
Act, 1947 (hereinafter to be called the 


- Act) on several grounds, They were all 


overruled by the learned Subordinate 
Judge, and a direction. as stated’ above, 
was given to the petitioners, At the time 
of the hearing of the civil revision ap- 
plication, only two points have been 
point has been 
urged, The said points are as follows— 

_ © That since no claim of arrears of 
rent was made in the plaint instituted in 
the suit, an application under S, 11-A of 
the Act was not maintainable. 


(i) That in any view of the matter, 
no direction under Section 11-A could be 
made for deposit of arrears of rent for a 
period which was beyond three years of 
the date of the filing of the application. 


3, In my opinion, there is mo sub- 
stance in either of the points. The main- 
tainability of an application under Sec-. 
tion 11-A of de Act is not dependent 
upon the making of a claim for arrears 
of rent in the suit. Obviously, such an 
application, even on the argument ad- 
vanced on behalf of the Petitioners, would 
lie for a direction to the contesting de- 
fendanis for deposit of current rent and 
future rent. The question is. is there 


_ anything in the wordings of Sec. 11-A of 


the Act to debar the plaintiffs from filing 
an application for claiming arrears of 
rent in respect of the period prior, to the 
institution of the suit because they have 
not made any such claim in the suit? In 
this connection Mr. Prabha Shanker 
(Mishra learned Counsel for the peti- 
¢tioners, made reference to Order 2, 
Rule 2 of the Code of Civil Procedure. 
In my opinion, the filing of an applica- 
tion under Section 11-A of the ‘Act is 
mot hit by the provision of sub-rule (2) 
of Rule 2 of Order 2, Civil P. C, because 
the said sub-rule debars’ the filing of a 
subsequent suit. The word used in that 
sub-rule is ‘sue’. It does not debar the 
filing of an application in the same suit. 
The conditions which are necessary to be 
fulfilled for the filing of an application 
under Section 11-A, according to the said 
provision, are only the following— 


G0) That the suit should be for re- 
covery of possession of any building by 
a landlord against the tenant. 

(ii) That the tenant must contest the 
sult as regards claim for ejectment, 


Ji these two conditions are fulfilled, as 
they were fulfilled in this case. then the 
application under Section 11-A is main- 
tainable. And, the section does not fur- 
ther require that the claim for arrears 


ananassae 
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of rent must have been made in the suit 
for recovery of possession of the building, 


4, The question of limitation has 
been considered by me in two earlier 
cases reported in Rishab Sunder Das Ve 
Dr. Raghubar Dayal, (1960 BLJR 607) 
and Bholanath Tewari v. Kuer Rup 
Narain Singh Trust, (1967 BLJR 397). 
Even in regard to the claim for arrears 
being barred in the suit, I have held that 
the Section 11-A application would be 
maintainable. Jt is plain, therefore, that 
the application could not be held to be 
not maintainable in regard to a period 
beyond three years of the date of tha 
filing of the application if, as I have held, 
it could be held to be maintainable in 
regard to the period beyond three ‘years 
of the filing of the suit. The application 
was filed on 31-10-1968 and the direction 
to pay the arrears of rent has been from 
August. 1965. According to the submis- 
sion put forward on behalf of the peti- 
tioners, the claim for August, September 
and October, 1965 was barred. But I de 
mot think it was so. I have elaborately 
considered the point in the two cases rex 
ferred to above and especially in the 
latter one. ’ 


5. For the reasons stated above, I 
hold that the order of the Court below 
is correct. But since the time for deposit 
of ‘arrears of rent as also the current 
and future rent has already expired, I 
substitute the said order by the follow- 


ing order. 


I direct the petitioners fo deposit 
arrears of rent from August, 1965 to June, 
1972 — that is to say. for the period of 
eightythree months at the. rate of Rupees 
987/50 (the total of arrears comes to 
Rs, 23,862/50) in the Court below on or 
before the 31st of August, 1972. On thelr 
failure to do so, their defence as against 
ejectment shall be liable to be struck 
out by the Court below. The petitioners 
are further directed to deposit future rent 
starting from the month of July, 1972 
onwards by the 15th day of the following 
month at the said rate of Rs. .287/50. In 
other words, the petitioners are directed 
to deposit the sum of Rs, 287/50 the rent 
for the month of July, 1972 — in the 
Court below by the 15th of August, 1972 
rent for the month of August, 1972 by 
the 15th of September. 1972 and so on 
till the disposal of the suit. On their 
failure to deposit rent for any one month, 
their defence as against ejectment shall 
be liable to be struck out by the Court 
below. i 

6. The civil revision Is according. 
ly dismissed subject to the modification 
made above but there will be no order 


as to cost. a 
Revision dismissed. 
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AIR 1973 PATNA 61 (V 60 C 22) 
U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 


Haripada Ghosh, Petitioner v. The State 
of Bihar and others, Respondents, 


Civil Writ Jurisdiction Case No. 1137 of 
1970, Dj- 24-7-1972. 


_* Emdex Note: — (A) Constitation of India, 
Article 226 -—- Under Article 226 the High 
Court will mot reverse the Lower Courts 
finding of fact based on materials on record 
that the petitioner’s case of possession umder 
a Khorfa Settlement was not acceptable. 
(Paras 2, 3) 
Choudhuri, S. N. Mishra, for Petitioner; 
S. R. Ghosal and Addl. Govt. Pleader, for 
Respondents. 


ORDER:— The petitioner has filed this 
writ application praying, that, an order in- 
corporated in Annexure 5, dated the 4th 
May, 1970, passed by the Sub-divisional Offi- 
cer Jamtara, may be quashed. By that 
petitioner has been fined 
Rs. 200/- for contravening Section 21 (6) of 
the Santal Parganas Tenancy (Supplementary 
Provisions) Act, 1949, by not giving up pos- 
session of the land covered by a Bhugut- 
bandha deed, dated the 3rd May, 1962, and 
certain other consequential order has also 
been passed. ' 


2. The relevant facts are as follows. 
Respondent No. 3, had applied before the 
Sub-divisional Officer, Jamtara, as the mort- 
gagor of a Bhugutbandha deed for restora- 
tion of possession on the expiry of the term 
of the mortgage. The case of this respon- 
dent before the Sub-divistonal Officer was, 
that the opposite party there was a mortgagee 
and, as he was the Mukhiya he was so in- 
fluential that he was not allowing the mort- 
gagor to come to court for restoration of 
the mortgagor’s properties earlier. The con- 
tention of the writ petitioner was a denial of 
any Bhugutbandha transaction and his case 


- was; that, he was in possession on kuth sys- 


tem and it was alleged, that, in 1940 present 
respondent No. 3 had transferred all her 
lands by way of Khorfa settlement. It ig 
also alleged, that, in 1966 present respondent 
No. 3 had filed a suit for recovery of pos- 
session of the very disputed lands and the 
suit had been compromised, by which this 
writ petitioner continued in possession. On 
a consideration of all the evidence on record, 
including the certified copy of the Bhugut- 
bandha deed, dated the 3rd May, 1962, the 
Sub-divisional Officer came to the conclu, 
sion, that, the writ petitioner’s case of Khorfa 
settlement in the year 1940 was not accept- 
able. Present respondent No. 3’s case of 
Bhugutbandha transaction has been accept- 
ed. It has been indicated, that the title suit 
had been instituted within the pendency of 
the Bhugutbandha transaction. That is to 
say, the entire case of present writ petitioner 
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has been rejected by the Sub-divisional Offi- 
cer and the case of present respondent No. 3 
has been accepted. 


3. Learned counsel for the petitioner 
has relied upon his client’s case of Khorfa 
settlement. But, in view of the finding ar- 
rived at by the Sub-divisional officer in this 
summary proceeding, we are not prepared to 
reverse the finding of fact arrived at on the 
materials on record. The Khorfa Patta re- 
lied upon by the writ petitioner had not been 
filed and, on the contrary, the Bhugutbandha 
document relied upon by the present respon- 
dent No. 3 was brought on the record. 
Therefore, on the findings arrived at by the 
Sub-divisional Officer, we do not think that 
we should interfere in our writ jurisdiction. 
The writ application, therefore, fails and is 
dismissed, but. without costs. 


be The order of stay stands vacated. 
Application dismissed. 





AIR 1973 PATNA 62 (V 60 C 23) 


U. N. SINHA, C. J, AND 
AKBAR HUSAIN, J. 


Jagarnath Rai, Petitioner v. The 
State of Bihar and others, Respondents. 

Civil Writ Jurisdiction Case No, 228 
of 1969, D/- 15-5-1972, 


Index Note:— (A) Tenancy Laws — 
Bihar Land Reforms Act (1950). S. 4 fb) 
—~ Transfer if it is to be annulled after 
. the relevant date must be preceded by 
an enquiry as to whether the transfer is 
made with a view to defeat any provi- 
sions of the Act or cause loss to the State 
or to obtain higher compensation. 

(Para 3) 


J. C. Sinha and J. Pandey, for Peti- 
tioner, Govt, Advocate and Janardan 
Prasad Singh, for Respondents. 


ORDER:— This writ application has 
been tiled under Arts. 226 and 227 of the 
Constitution of India, praying, that, the 
order passed by Shri K. K. Saran, Addi- 
tional Commissioner of Patna Division, 
purporting to act under Section 4-A of 
the Eihar Land Reforms Act. 1950. in 
respect of plot No, 1339 of village Arjun- 
pur, within police station Buxar, in the 
district of Shahabad, be quashed, 


pA The relevant facts are as 
follows. On 10th August 1967, the Land 
Reforms Deputy Collector, Buxar, passed 
an order. stating it to be one in a prox 
ceeding under Section 4 (h) of the Bihar 
Land Reforms Act. which had commenc- 
ed, at the instance of opposite party No. 5 
of this Court, with respect to the dis- 
puted land, and the officer, held. that. in 
view of the decision of Title Suit No. 90 
of 1949, which had ultimately. come to 
this Court in Miscellaneous Appeal No. 64 
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Jagarnath Rai v. State 


A.LR, 


of 1962, decided on Ist October. 1963, the 
revenue Court had no jurisdiction nor 
any materials to proceed with the case, 
The claim of respondent No. 5, who was 
the petitioner before the revenue Court, 
failed. Present respondent No. 5, there- 
after, carried an appeal before the Collec-~ 
tor or Shahabadc. and the appeal alsa 
failed. The appellate Court also took 
notice of the judgment of this Court, 
mentioned above. stating. that, the suit 
had been instituted in a representative 
capacity, but the plaintiffs were unable 
to get a complete victory with respect +0 
plot No, 1339. Copies of these two orders 
have been given as Annexures 4 and 5, 
In Annexure 1, the learned Additional 
Commissioner has also mentioned, that, 
the settlement of plot No, 1339 was ups 
held in the title suit, subject to certain 
customary rights of the public, which 
were recognised. Then. after stating some 
more facts, the learned Additional Com-~ 
missioner stated in the impugned orcer, 
that, the settlement was made after Ist 
January, 1946 but the patta had not been 
filed in the present proceeding and, in the 
circumstances, he was Satisfied, that, it 
was a fit case for annulling the settle- 
ment of plot No, 1339. under Sec. 4 (h) 
of the Bihar Land Reforms Act. The 
learned Additional Commissioner set aside 
the order of the Collector, to which re~ 
ference has been made earlier, . 


3. Having heard learned counse 
for the petitioner and learned counsel for 
the State of Bihar, we are satisfied. that, 
the order of the learned Additional Com~« 
missiorer is not in accordance with law 
and it must be set aside. Before a trans- 
fer, after the relevant date can be an- 
mulled, an inquiry has to be made, as 
to whether the transfer had been made, 
with the object of defeating any provi- 
sions of the Bihar Land Reforms Act. or 
causing loss to the State, or obtaining 
higher compensation thereunder. The 
learned Additional Commissioner has rot 
directed his mind at all to any of these 
requirements. He has only stated, that, 
this was a fit case for annulling the 
settlement of plot No. 1339. Therefore, 
the order passed by the learned Addi- 
ticnal Commissioner incorporated in An= 
nexure i, cannot be allowed to stard, 
and the case must be remitted to the 
learned Additional Commissioner for re~ 
consideration of all materials on record, 
and ior passing appropriate order under 
Section 4 (h) if he is of the view. that, 
the order of Collector of Shahabad was 
neither correct nor legal nor appropriate. 
The writ application is, therefore. allow~ 
ed, and the case is remitted to the revi- 
sional Court, with the directions given 
above. In the circumstances of the case, 
there will be no order for costs. 


Petition, allowed, 
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AIR 1973 PATNA 63 (V 60 C 24) 
G. M. PRASAD, J. 


Anirudh Singh and others, Appellants 
v. Tarkeshwar Singh and others, Respond- 
ants. 

A. F A. D. No, 215 of 1969, D/- 
12-11-1971 from decision of Srikrishna 
T ist Addl. Sub. J.. Gaya, D/~ 26-2- 


Bihar Publie Land Encroachment Aet 
(15 of 1956), Ss. 19, 16 — Suit for removal 
of encroachment from public tank — 
Jurisdiction of Civil Court if barred — 
(X-Ref:— Civil P. C. (1908), S. 9). 


The jurisdiction of a Civil Court fo 
entertain and decide a suit for removal 
of certain encroachment upon suit land 
(gairmazrua am land) alleged to be public 
tank is mot barred. Merely because the 
plaintiffs have taken the matter to the 
revenue Court will not by itself preclude 
them from enforcing the same relief by 
means of a suit in Civil Court. Sec- 
tion 19 of Bihar Act far from barring the 
jurisdiction of ordinary Civil Court seems 
to recognise it. Case law discussed. 


(Paras 5, 7) - 


Cases Referred: Chronological Paras 


AIR 1969 SC 439 = (1969) 2 SCR 
65, Musamia Imam Haider Bax 


Razvi v. Rabari Govindbhai 
Ratnabhai 7 
1969 Pat LJR 241 = 1969 BLJR 


1016, Ramzan Mian v. Executive 
Engineer P. W. D. Dehri 5 
AIR 1940 PC 105 = 67 Ind App 
re Secy. of State v. Mask and 
0. 7 


Shivanand Prasad Sinha and Bhupen- 
dra Narain Sinha, for Appellants; Sankat 
Haran Singh and Beni Madhab Prasad 
Singh, for Respondents, 


JUDGMENT:— This second appeal 
has been preferred by the plaintiffs in a 
suit brought by them under Rule 8 of 
Order 1 of the Code of Civil Procedure for 
removal of certain encroachment (sic) a 
gairmazrua am land forming part of plot 
Nos. 1825 and 2711 in village Diha and 
serving as pind of Barka Ahar which is 
alleged to be a public tank. The plain- 
tiffs have also sued for issue of a per- 
manent injunction restraining the de- 
fendants from making any encroachment 
upon the suit plots. 


2. Defendants Nos, I to 3 filed a 
written statement in paragraph 6 of 
which it was stated that the plaintiffs 
have already taken recourse to the re- 
medy provided under the Bihar Public 
Land Encroachment Act. 1956 (Bihar Act 
XV of 1956) and the said proceedings is 
pending before the Land Reforms Deputy 
Collector at Giya and “as such the pre- 
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sent suit is barred and the Court has no 
jurisdiction to adjudicate upon the same 
subj ect-matier which is already sub 
judice before the said Land Reforms 
Deputy Collector. It should be noted 
that the said proceeding thas been initiat- 
ed before the filing of the present suit”, 


3. Twelve issues were framed by 
the learned munsif before whom the 
suif was pending. Issue No. 1 was whe- 
ther the suit as framed was maintain- 
able and issue No. 9 was whether the 
suit was barred by the provisions of the 
Bihar Public Land Encroachment Act, The 
question of jurisdiction and maintain- 
ability of the suit was taken up for 
decision as preliminary issues in the case 
and the Courts below have concurrently 
held that the suit is barred by the pro- 
visions of the aforesaid Act and that the 
Civil Court has no jurisdiction to adjudi- 
cate upon the matter in respect of which 
proceeding already taken in the revenue 
Court is still pending, 

4. The Courts below have relied 
particularly woon Section 16 of the Act 
which reads; 

“No suit or other legal proceeding 
shall lie in any Court in respect of any 
order passed under this Act”. 


The Courts below have also referred to 
Section 19 of the Act which reads; 


“The provisions of this Act for the 
removal of any encroachment on a public 
land shall be in addition to and not in 
derogation of any remedy available under 
any other law for the time being in force 
for the removal of such encroachment”. 


With regard to the provisions of Sec- 
tion 19 apparently lending support to the 
plaintiffs’ case that the jurisdiction of the 
civil court is not wholly barred, the 
courts below seem to think that to take 
such a view would lend to an anomalous 
position inasmuch as there may be two 
conflicting decisions with regard to the 
subject-matter, one of the revenue Court 
and the other of the Civil Court, 
the courts below have therefore, taken 
the view that the plaintiffs had to elect 
as to which remedy they would pursue 
and having already elected to take the 
matter to the revenue Court they are 
precluded from enforcing the same relief 
by means of the present suit in the civil 
urt. 


5. In my opinion, there are numer- 
ous Gifficulties in the way of accepting 
the views expressed by the courts below. 
To start with, S. 16 talks of an order 
passed under the Act. An order under 
the Act would obviously refer to final 
order of the Collector envisaged in Sec- 
tion 6 of the Act. Under Clause (a) of 
sub-section (1) of Section 6 such a final 
order of the Collector might be one of 
dropping the proceeding. In that situa 
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tion the entire rights of the parties would 
remain unadjudicated which could never 
have been the intention of the legislature. 
Secondly, it has now been held by a 
Bench of this Court in Ramzan Mian v, 
Executive Engineer, P, W. D. Deari~on~ 
Sone. Shahabad (1969 Pat LJE 241} 
that Section 5 of the Act which em-~ 
powers the Collectortopassanorcer for 
removal of encroachment on the public 
land as defined in Section 2 (3) of the 
Act is void. Therefore, the Collector is 
no more in a position to pass any final 
rg as mentioned in Section 6 of the 
Ct. 


6. Thirdly, no order of the ravenue 
Court has yet been recorded ard one 
does not know when it will at all be 
recorded. Evidently it could not have 
been the intention of the legislature to 
provide for any suit which would other~ 
wise lie im a Civil Court to remain in 
abeyance for an indefinite period, 


T. Fourthly. the question of elec~ 
tion does not arise because Sec 
tion 19 of the Act, far from tarring 
the jurisdiction of the ordinary Civil 
Court, seems to recognise it. 
ciple is well settled as laid down ir Sec- 
retary of State v. Mask & Co., (AIR 1940 
PC 105) at p. 110 that the exclusion of 
the jurisdiction ‘of the Civil] Courts is not 
to be readily inferred but that such ex~ 
clusion must either be explicitly exrpres< 
sed or clearly implied. It is also well 
settled that even if jurisdiction is so ex- 
cluded, the Civil Courts have jurisdiction 
to examine into cases where the provi- 
sions of the Act have not been complied 
with, or the statutory tribunal has not 
acted in conformity with the fundamental 
principles of judicial procedure. The 
same view was reiterated by their Lord- 
ships of the Supreme Court in Mtsamia 
Imam Haider Bax Razvi v. Rabari Gov- 
indbhai Ratnabhai. (ATR 1969 SC 439) at 
p. 446. The Courts below were, therefore 
not right in construing Section 19 of the 
ae in the manner in which they kave 

one, 


8. For the aforesaid reasons this 
appeal must succeed. The decision of 
the Courts below is reversed and the 
suit is remanded to trial Court fo- Jis- 
posal on the merits according to law. In 
the circumstances of this case however, 
there will be no order as to costs, 


Appeal allowed. 


B. M. Prasad v. C. Co-op, Stores (Sinha J ae 
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AIR 1973 PATNA 64 (V 60 C 25) 
U. N. SINHA, C. J. 
Baijnath Mahabir Prasad, Petitioner v 
Central Consumers Co-operative Stores Ltd., 
Opposite Party. 


Civil Revyn. No. 1205 of 1971, D/- 13-9- 
1972, from order of Shri H. C. Chaudhury, 
Sub-J., Purnea, D/- 4-8-1971. 


Index Note: — (A) Civil P. C. (1908), 
Section 115 — The High Court im revision 
will not interfere with the trial Courts order 
dismissing the plaintifs application for at- 
tachment before judgment after hearing the 
parties om all the poimts raised before him 
as no question of jurisdiction arises. 

(Para 2) 


Awadh Kishore Prasad and Narendra 
Kumar Ambastha, for Petitioner; D. P. 
Sharma, for Opposite Party. 


ORDER:— This application has been 
filed by the plaintiff firm and it is directed 
against an order dated the 4th August 1971, 
by which the trial Court had rejected the 
plaintif’s petition filed under Order 38 
Rule 5 of the Code of Civil Procedure. The 
plaintiff had alleged, that, the defendant had 
taken five godowns of the plaintiffs on rent, 
for running its business and a sum of 
Rs. 18,200 was still due from the defendant 
as arrears of rent, which the defendant was 
not paying in spite of repeated demands. The 
plaintiff filed an application in the suit for 
an order of attachment before judgment, on 
the allegation, that, the Co-operative Store 
was trying to dispose of the whole of its 
stock in trade, in order to obstruct the ex- 
ecution of the decree which may be passed 
in the plaintiff’s favour. On hearing the par- 
ties and on a consideration of the materials 
on record, the learned trial judge has stated, 
that, from the mere fact that the defendant 
was selling its stock in trade, it could not be 
inferred that it was being sold with the in- 
tention of obstructing or delaying the re- 
alisation of the decree which may be passed 
in the suit, in favour of the plaintiff. Ac- 
cording to the learned judge, the selling of 
stock in trade was the defendant’s normal 
business. The learned judge has held clearly, 
that, he was not satisfied that the defendant 
was disposing of the stock in trade, men- 
tioned in the plaintiff’s petition, with the in- 
tention to delay or obstruct the execution of 
the decree, if any, which may be passed in 
plaintiff’s favour. 


2. The learned counsel for the peti- 
tioner has argued, that the entire approach 
of the learned Subordinate Judge to the 
questions agitated before him was erroneous. 
It is contended, that, according to the plain- 
tiff, a large amount of money was due from 
the defendant and that if the defendant can 
sell away all its stock in trade, before the 
suit is decided, it may not be possible for the 
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plaintiff to realise its decree, when passed. 
In my opinion, the contentions raised by the 
learned counsel for the petitioner are not 
valid at this stage, in this civil revisional ap- 
plication. No question of jurisdiction arises 
at all. The learned trial judge has heard both 
the parties on all the points raised before 
him and he has come to his clear and precise 
finding, to which reference has been made 
above. In such circumstances, it is not pos- 
sible to interfere in this Courts revisional 
jurisdiction. The application is, therefore, 
dismissed, but there will be no order fov 
costs. 


Application dismissed. 


` , 





AIR 1973 PATNA 65 (V 66 C 26; 
B. D. SINGH, J. 
Baiju Prasad Singh, Petitioner v, Shego 
Dani Sharma and others, Respondents. 
Civil Writ Jurisdiction, Case No, 1235 
of 1971, D/. 1-11-1971. 


_. Index Note:— (A) Bihar Panchayat 
Election Rules (1959), R. 81, Proviso — 
Where challan clearly shows that deposit 
was as security fee under R. 81 any mis- 
statement im the written statement filed 
by the depositor opponent does not alter 
the object for which the deposit was 
made, (Para 7) 


index Note:-— (B) Bihar Panchayat 
Election Rules (1959), R. 31, Proviso — 
Party complaining under R. 81 against 
the election petitioner must file separate 
petition or affidavit alleging the com- 
plaints — The object of complaint under 
R. 81 is not served by merely making 
the complaints in the written statements 
and im such caSe the party complaining 
shall not be entitled to give such evi- 
dence. (Para 10) 


Cases Referred: Chronological Paras 

AIR 1968 SC 300 = (1968) 1 SCR 
104, Ravindra Nath v, Raghbir 
Singh 

AIR 1964 SC 1200 = (1984) 6 SCR 
54. Jabar Singh v. Genda Lal 8. 9 


Lakshman Saran Sinha and Ram 
Chandra Prasad, for Petitioner; Umesh- 
chendra Prasad Sinha, Shyam Nandan 
Prasad Sharma, Nawal Kishore Sharma, 
Suresh Chandra Prasad Sinha and 
Shambhu Nath Jha No. 2, for Respond- 
ents. ` 


ORDER:— This application by Baiju 


Prasad Singh under Arts, 226 and 227 of | 


the Constitution of India is directed 
against the order dated the 23rd August, 
1971 (Annexure 2) passed by the Elec- 
tion Tribunal, respondent No, 3 refusing 
to frame issue No. 2, as suggested by the 
petitioner, in the election case, which was 
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instituted by Sheo Dani Sharma, respond- 
ent No. 1, against the election of the peti- 
tioner as Mukhiya held on the 2nd June, 
1971. The suggested issue No. 2 is to 
this effects , 


“Whether the order dated 5-4-1977 
by Shri R. N. Mishra. S., D. O. 
i.e.. regarding the acceptance of nomina- 
tion paper of Shri Shep Dani Sharma is 
bad in law as well as illegal?” 


2. In order fo appreciate the point 
involved in this application it will be 
Mmecessary to state briefly the facts. On 
12-6-1971 respondent No, 1 filed an elec- 
tion petition challenging the election of 
the petitioner before respondent No. 3 
the same was admitted and notices 
were ordered to be issued on the peti- 
tioner under Rule 78 of the Bihar Pan- 


‘ ¢hayat Election Rules, 1959 (hereinafter 


referred to as ‘the Rules’). On 18-6-1972, 
motice, it is alleged by respondent No. 1, 
was served upon the petitioner. On 28-6« 
1971 the petitioner appeared and filed an 
application for adjournment on the ground 
that the petitioner had to obtain certi~ 
fied copies of necessary documents. The 
case was adjourned to 1-7-1971. On 
that date also another application more 
or less on the same ground was filed on 
behalf of the petitioner. The case was 
again adjourned to 5-7-1971 on which 
date the petitioner filed written state« 
ment. On 6-7-1971 the petitioner also 
filed a challan showing deposit of Rs 10/~ 
under Rule 81 of the Rules. On 68-7- 
1971 the petitioner suggested as many as 
ten issues before the Tribunal (vide ana 
nexure 1). Respondent No. 3 by order 
dated 12-8-1971, after considering the 
issues suggested by the parties, framed 
as many as eight issues. He, however, 
rejected to frame issue No. 2 which was 
suggested by the petitioner. The peti- 
tioner thereafter filed a petition before if 
praying therein that issue No, 2 regard- 
ing acceptance of the nomination paper 
of respondent No. 1 was a vital issue and 
ought to have been included as one of 
the issues framed by the Tribunal. Resa 
pondent No. 3. however, after hearing the 
parties bythe impugned order rejected 
the prayer of the petitioner. 


3. Mr. Lakshman Saran Sinha, 
Tearned counsel appearing on behalf of 
the petitioner, placed before me the im< 
pugned order and contended that the Tri- 
bunal has erred in construing the provi~ 
sion contained in Rule 81 of the Rules, . 
which reads as: 


“Where at a trial of election petix 
tion, any candidate other than the re« 
turned candidate claims the seat for him< 
self, the returned candidate or any other 
party to the proceeding may give eyl- 
dence to prove that the election of such 
candidate would have been void if he had 
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been presented complaining against his 
election: 


Provided that the returned candidate 
or such other party as aforesaid shall 
mot be entitled to give such evidence un- 
less he had, within fourteen days of the 
service of notice under Rule 78, given 
motice of his intention to do so to the 
Election Tribunal, and deposited as secu~ 
rity a sum of ten rupees only.” 


He submitted that thereby it erred in 
holding that the petitioner had not com- 
plied with the requirements contained 
under the said Rules. He urged that no 
notice was served upon the petitioner as 
required under Rule 78 of the Rules. In 
fact, according to him, no notice was ser- 
ved upon the petitioner and the process 
server wrongly reported that the peti~ 
tioner got the notice read out and re~ 
fused to take the notice and thereafter 
the notice was affixed to a conspicuous 
place in the house of the petitioner. The 
petitioner had no knowledge about it and 
he learnt about it only when the peti-~ 
tioner appeared on 28-6-1971 before the 
Tribunal. Thereafter the petitioner filed 
written statement on 5-7-1971 and also 
filed Challan showing deposit of Rs. 10/- 
as security as required under Rule 81 of 
the Rules, as mentioned earlier, on 6-7~ 
"1971. Learned co drew my atten« 
tion to paragraph 10 of the election peti- 
tion filed on behalf of respondent No, i, 
which is to this effect, 


“That the petitioner, who was a 2an- 
didate for the office of the Mukhiya, as 
submitted above, had absolutely no notice 
about any addition of further voters bes 
cause there was no publication in Tes- 
pect of those voters at all as required by 
Rute 13 (1) of the Rules”. 


As against the said. statement the peti-- 


tioner made various allegations in para- 
diate 12 of his written statement pion 
vead as: 


“That the statement made in para- 
graph 10 is incorrect and denied. He had 
full knowledge of the voters of serial 
Nos. 1923 to 1978 as published on 15-3~ 
1971. To this effect, the petitioner is 
‘ready to examine a number of persons 
as per the list. Today petitioner is depo- 
siting Rs. 10/- as cost for the same, No 
notice of the election petition has been 
served on this petitioner as yet, This peti- 
tioner came to Patna on 28-6-1971 at 
9.45 a.m. and at Patna Junction he was 
informed by one Sri Ram Shankar Sharma 
of village Saguni, Police Station Masaurhi, 
‘District Patna about the present case. The 
petitioner hurriedly rushed to Court and 
contacted with Mr. Ram Chandra Prasad, 
Advocate. who advised him: to file a peti- 
tion for time. Accordingly, petition was 
filed for time. The report of the process 
server is absolutely false and’ the same 
Las been served bala bala. On the allega 
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ed date of service this petitioner was at 
Patna taking his oath which was organis- 
ed by the C. P. I. at its District Head 
Quarter which situates In R. Block, 
Quarter No, 16, Road No, 8, Patna”. 


å. On the basis of the aforesaid 
statements learned counsel submitted that 
the said statement in the written. staten 
ment was in effect a notice of recrimina- 
tion as required under Rule 81 and in fact 
Respondent No. 1 has clearly understood 
that it is such a notice, because in para- 
graph 4 of the rejoinder to the written 
statement, which respondent No. 1 has 
filed before the Tribunal, he stated that 
the written statement is in the nature of 
recriminatory petition. Learned counsel 
further contended that since the peti- 
tioner learnt about the election case in- 
stituted by respondent No. 1 only on 28-6- 
4971, and as no notice was served upon 
the petitioner. the period of fourteen 
days prescribed under Rule 81 would 
run from 28-6-1971. Therefore, the peti- 
tioner has filed challan as well as the 
written statement within 14 days. In 
that view of the matter, the learned Tri- 
bunal. he urged, has erred in holding that 
the petitioner hac not complied with the 
provision contained under Rule 81: of the 
Rules and it wrongly rejected the prayer 
of the petitioner for framing issue No. 2, 
as suggested by kim. He contended that 
the Tribunal has assumed without giving 
finding that the notice was duly served 
on the vetitioner on 18-6-71, as required 
under R. 78, and for that reason it held 
that any step by the petitioner for recri- 
mination as required under R. 81 was 
barred, He submitted that the Tribunal 
ought not to have taken it as granted ‘that 
the notice was served upon the petitioner 
on 18-6-71 when the petitioner had made 
definite allegation in paragraph 12 of his 
written statement that no notice was serv- 
ed on the petitioner and the report of tne 
process server was not correct. On the 
pleadings of the parties on this point the 
Tribunal had also framed an issue, tihe 
English version of which read as: 


‘Whether Rule 78 of the Rules has 
been complied with’. 


Therefore, the learned counsel contended 
that it wag incumbent upon the Tribunal 
to have decided that issue first' as to 
whether the provision. contained under 
Rule 78 had been complied with and then 
and then alone it had jurisdiction to 
decide as to whether the petitioner had 
complied with the requirement contained 
under Rule 81. Learned counsel drew 
my attention to the proviso to Rule 8L 
referred to above, which clearly mentions, 
according to him. that the notice under 
Rule 78 has to be served before the pro“ 
visions contained under Rule 81 are at- 
tracted. On the basis of these provisions 
and the facts and circumstances of the 
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case, he suggested that the case be re- 
mitted to the Tribunal for a finding whe- 
ther the report of the pnocess server was 
correct and the notice was duly served 
on the petitioner on 18-6-1971 as con= 
templated under Rule 78, i 


5. On the other hand, Tearned 
counsel appearing on behalf of respond- 
ent No. 1 submitted that the report of 
the process server is correct and the said 
notice was served on the petitioner on 
18-6-1971. He submitted that it would 
be also apparent from the fact ¢hat in 
the sald notice It was mentioned that the 
petitioner was directed to appear before 
the Tribunal on 28-6-1971 and to show 
cause as to why the petition filed by 
respondent No. 1 should not be accepted. 
Accordingly, the petitioner did appear 
before the Tribunal on 28-6-1971. ‘That 
clearly shows that the petitioner was 
aware of the said notice. Even after the 
petitioner had appeared, he took adjourn- 
ments on two occasions on the ground of 
obtaining copies in order to file written 
statement. The petitioner never objected 
that he had not received the notice as 
required under Rule 78; nor did he make 
any attempt to examine the record of 
the case and to take steps for filing re~ 
crimination petition under Rule 81 with- 
in the time prescribed. Therefore, any 
step alleged to have been taken by the 
petitioner on 5-7-1971 and 6-7-1971 was 
obviously time barred and it was due to 
his own laches. He further argued that 
even assuming that the time would begin 
to run from 28-6-1971 when the peti- 
tioner appeared before the Tribunal. none 
of the steps taken by the petitioner 
amounts to fulfil the requirement of 
Rule 81. The deposit of Rs, 10/~ by the 
petitioner is also not under Rule 81, He 
referred to the petition, which was filed 
by the petitioner along with the said 
Challan. Copy of the said petition is 
Annexure ‘A’ to the show cause filed by 
respondent No. 1 in this Court. the re- 
levant portion of which reads: 


“That your petitioner has under Rule 
81 of the G. P. Act and Rule 1959 
deposited rupees ten as security amount 
for procuring the attendance of the P. Ws. 
whom he wants to examine in this case”. 
In this connection he also referred to 
paragraph 10 of the petition filed by the 
petitioner in this Court wherein it is 
stated that on 6-7-1971 the petitioner 
filed a petition under Rule 81 of the 
Rules along with a challan showing de- 
posit, of “Rs. 10/- only as required under 
the rule. Learned counsel urged that 
the petition contained under Annexure 
‘A’ can by no stretch of imagination be 
considered as recrimination petition as 
required under Rule 81. According to 
him, a separate petition is required for 
the said purpose, The assertion or any 
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allegation made by the petitioner in his 
written statement before the Tribunal in 
paragrephs 7(d), (e). (i), 8 and 12 cannof 
take the place of a petition under the 
said rule. Learned counsel in this. con« 
nection drew my attention to paragraph 4 
of the rejoinder petition. which was filed 
by respondent No. 1 in reply to the wmit~ 
ten statement filed by the petitioner be« 
fore the Tribunal. In this Court also 
in the show cause, which has been filed 
on behalf of respondent No. 1 in reply 
to the petition of the petitioner similan 
stand has been taken. 


_ 6. In my opinion, on the submis- 
sions of the learned counsel of the parties 
and on the materials on the record, if 
will not be possible at present to decide 
in this application whether the notice as 
required under Rule 78 was duly served 
on the petitioner on 18-6-1971. There 
is acute controversy between the parties 
on this point. It is well settled that the 
disputed question of facts cannot be 
decided in a writ application, Besides, 
as I have mentioned earlier the Tri- 
bunal has already framed issue as issue 
No, 3, namely, whether Rule 78 of the 
Rules has been complied with? The Tri- 
bunal has not yet decided that issue, 
Therefore, any observation by this Court 
on that issue would prejudice the case 
of the parties before the Tribunal. On 
that account I refrain from giving my 
opinion on that point. In that view of 
the matter I will assume at present that 
the petitioner learnt about the institution 
of the election case only on 28-6-1971 
when he appeared before the Tribunal. 


Ta Therefore, only two questions 
now remain io be decided by this Court 
in this application. They are: (i) whether 
the deposit of Rs. 10/- made by the peti- 
tioner was in terms of Rule 81 and 
(i) whether the petitioner has filed a 
petition as required under the said Rule, 
I will take up for consideration ques- 
tion No. (i) frst.: I have examined the 
chalan under which Rs. 10/- was de- 
posited by the petitioner. The challan 
clearly mentions under column full parti- 
culars of the remittance and of authority 
(if any) as security fee under Rule 81 of 
G. P. Election Rules 1959”. In An- 
nexure ‘A’ also the relevant portion of 
which I have quoted earlier. the peti- 
tioner has mentioned clearly that the 
money was being deposited under R. 81. 
No doubt in the said petition it is fur- 
ther mentioned that it was being de- 
posited for procuring the attendance of 
P. Ws. whom the petitioner wanted to 
examine in the case. In my opinion, 
any assertion in Annexure ‘A’ would not 
alter the object for which the deposit 
was made by the petitioner under the 
said challan. Under Rule 81 also the 
said deposit has to be made as security. 
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In that view of the matter I hold that 
the deposit made by the petitioner was 
under Rule 81. 

8. Now I turn to consider ques- 
tion No. (ï). Learned counsel for the 
petitioner, as mentioned earlier, has sub- 
mitted that Rule 81 does not require a 
separate petition to be filed. What the 
vetitioner has stated under the various 
saragraphs referred to above in ‘the 
written statement are by way of recri- 
mination and they are in accordance with 
the requirements of Rule 81. On the 
contrary learned counsel for respondent 
Noa. 1 submitted that a separate petition 
is required. He referred to Section 97 
of the Representation of the People Act, 
1951. which reads as: 


_ _ (1) When in an election petition a 
declaration that any candidate other than 
the returned candidate has been duly 
elected is claimed, the returned candidate 
or any other party may, give evidence to 
prove that the election of such candidate 
would have been void if he had been 
presented calling in question his elec- 
tion: 

Provided that the returned candi- 
date or such other party, as aforesaid 
shall not be entitled to give such evi- 
dence unless he has, within fourteen days 
from the date of commencement of the 
trial, given notice to the High Court of 
his intention to do so and has also piven 
the security and the further security re~ 
ferred to in Sections 117 and 118 res- 
pectively. 


(2) Every notice referred to in sub- 
section (1) shall be accompanied by the 
statement and particulars required by 
Section 83 in the case of an election peti- 
tion and shall be signed and verified in 
like manner”, 


He submitted that Pe ET (1) of the 


said section is similar to Rule 81 of the 
Rules. He placed before me a judgment 
of the Supreme Court in Jabar Singh v. 
- Genda Lal, (AIR 1964 SC 1200) where 
their Lordships were dealing with Sec- 
tions 97 and 100 of the Representations 
of the People Act and Rule 57 made 
thereunder. It will be useful to quote 
in extenso their Lordships’ observations 
in paragraph 11 at page 1206. 


“There are, however, cases in which 
he election petition makes a double claim: 
it claims that the election of the returned 
candidate is void. and also asks for a 
declaration that the petitioner himself 
or some other person has been duly 
elected. It is in regard to such a com- 
posite case that Section 100 as well as 
Section 101 would apply. and it is in res- 
pect of the additional claim for a decla- 
ration that some other candidate has been 
duly elected that Section 97 comes into 
play. Section 97 (i) thus allows the re- 
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turned candidate to recriminate and raise 
pleas in support of his case that the 
other person in whose favour a declara- 
tlon is claimed bv the petition cannot be 
said to be validly elected, and these 
would be pleas of attack and it would be 
open to the returned candidate to take 
these pleas, because when he recriminates, 
he really becomes a counter-petitioner 
challenging the validity of the election 
of the alternative candidate The result 
of Section 97 (1) therefore. is that in 
dealing with a composite election peti- 
tion, the Tribunal enquires into not only 
the case made out by the petitioner. but 
the counter-claim made by the re- 
turned candidate. Thai being the nature 
of the proceedings contemplated by Sac- 
tion 97 (1), it is not surprising that the 
returned candidate is required to make 
recrimination and serve notice in that 
behalf in the manner and within the time 
specified by Section 97 (1) proviso and 
Section 97 (2). If the returned candi“ 
date does not recriminate as required by 
Sec. 97, then he cannot make any attack 
against the alternative claim made by 
the petition. In such a case an enquiry 
would be held under Section 100 so far 
as the validity of the returned candidate’s 
election is concerned, and if as a result 
of the said enquiry declaration is made 
that the election of the returned candi+ 
date is void. then the Tribunal will pro- 
ceed to deal with the alternative claim, 
but in doing so -he returned candidate 
will not be allowed to lead any evidence 
because he is precluded from raising any 
pleas against the validity of the claim of 
the alternative candidate”, 


Reliance was also placed on Ravindra 
Nath v. Raghbir Singh, (AIR 1968 SC 
300) and on the observation in paragraph 
5 at page 302 with particular reference 
to their Lordships’ observation that “the 
notice of recrimination is thus in sub- 
stance a counter retition calling in ques- 
tion the claim that the other candidate 
bas been duly elected”, 


9. Learned counsel for the peti- 
tioner. however, contended that the pro- 
visions: contained -inder Rule 81 are not 
in pari materia with those contained in 
Section 97 of the Representation of the 
People Act, as whatever is provided in 
sub-section (2) of S. 97 is not to be 
found in Rule 81. Therefore, the observa- 
tions of their Lorcships in the two cases, 
referred to above. are of no avail for 
construing the provisions contained under 
Rule 81. 


10. In my view. this submission 
of learned counsel is not acceptable. It 
may be noticed that their Lordships were 
considering only sub-section (1) of S. 97 
in AIR 1964 SC 1200 (supra) which con- 
tains more or less similar provision as in 
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Rule 81. A+ least the above observations 
of their Lordships in the two cases clear- 
ly lay down that if a returned candidate 
wants to recriminate he becomes counter 
petitioner and the notice of recrimina~ 
tion is in substance a counter ee 
calling in question the claim that the 
other candidate has been duly elected. 
In my view, therefore, if the petitioner 
wanted to recriminate under Rule 81, he 
should have filed a counter affidavit. that 
is, a separate petition making allegations 
regarding invalidity of the nomination of 
respondent No. 1. The said object could 
not have been achieved by making such 
allegation only in the written statement 
which the had filed. Even if Rule 81 is 
considered in isolation without taking re- 
course to the analogy and construction 
of Section 97 of the Representation of the 
People Act, the language of Rule 81 in~ 
dicates that it was the intention of the 
rule-making authority that the returned 
candidate would be required to file a 
separate petition if he wants to take 
steps for recrimination. In the substan- 
tive clause of Rule 81 it may be noticed 
that the word ‘petition’ is clearly men~ 
tioned. It seems that the petitioner him-~ 
self was in doubt whether the statement 
made by him in the written statement 
would suffice the requirement of filing a 
petition as required in Rule 81. It may 
be recalled that in paragraph 10 of the 
petition before this Court, the petitioner 
had mentioned that on 6-7-1971 he had 
filed a petition under Rule 81 along with 
a challan showing deposit of Rs. 10/-. 
There is no such petition on the record, 
. jexcept Annexure ‘A’ referred to above, 

which cannot be considered as a counter 
petition or recrimination petition as re~ 
quired under Rule 81, In the absence 
of such a petition, in my opinion. the 
Election Tribunal (Respondent No. 3) has 
tightly rejected the prayer of the peti~ 
tioner to frame issue No. 2 as suggested 
by him. I find no reason to interfere 
with the impugned order, which has got 
to be affirmed, 

iL. In the result. the application is 
dismissed and the order of Respondent 
No, 3 is upheld. In the circumstances, 
however, there will be no order as to 
costs, 
. Application dismissed. 
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Gauri Shankar Tiwary, Appellant v. 
Maharani Durgeshwari Sani and others, 
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Gauri Shankar v, Maharani Durgeshwari (B. D. Singh J} [Prs. 1-2] Pat. 69 


(A) Tenancy Laws — Bihar Land Re- 
forms Act (30 of 1950), S. 2 (k) — Zamin- 
dar in khas possession of Land at date of 
vesting —-His right to recover posses- 


` sion from tenant denying his title. 


Where a tenant is In possession of 
orchard land. the Zamindar Landlord can 
be said to be in khas possession of it 
read with Sec- 
tion 6 (1) (b) and if he is in khas posses- 
sion of it at the time of vesting of his 
Zamindari in the State he retains his 
title to it and can recover possession g> 
the tenant on being dispossessed by 

. (X-Ref:— Section 6 (1) (b)) AIR 
1963 SC 454. Dist: (Para 8), 

(B) Civil P. C. (1908), S. 11 — Res 
judicata — A question of law — Can he 
raised in Second app 


Question of res judicata is a queson 
of Law and can be raised for the first 
time in second appeal if there is material 
on record, AIR 1971 SC 1676, Rel. on. 
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AIR 1971 SC 1676 = 1971-1 Lab 
-© LJ 31, State of Punjab v. Bua 
Das Kaushal 
AIR 1963 SC 454 = 1963 BLJR I,. 


Suraj Ahir v. Prithinath Singh a 


me, 
3 
-» 


Surayya v. Gangadhara Ramas 
krishna Reddi g 


R. S. Chatterjee and Baijnath Sahay, 


for Appellant; Lakshman Saran Sinha and 


anand Prasad Yadav, for Respond~ 
ents. - 


JUDGMENT:— This appeal by the de- 
fendant is directed against the judgment 
and decree of the appellate Court affi- 
rming those of the trial Court. The res~ 
pondents had filed title suit No. 69 of 
1960 for declaration of title and recovery 
of possession of the orchard land measur- 
ing 4 bighas 13 kathas and 1 dhur bearing 


-plot No. 473 (old 48) situate in village 


Anandpur, P. S5. Mirganj. in the district 
of Saran with mesne profits. 


2. In order to appreciate the 
points involved in this appeal it will be 
necessary to state briefly the facts. The 
respondents. who are the plaintiffs, are 
the present proprietress and the pro« 
prietors of Hathwa Raj. In 1901 rent 
suit was brought by then proprietors of 
the Hathwa Raj against the ancestors of 
the defendant-appellant. The suit was 
decreed in favour of the then landlord 
who purchased the holding in the auction 
sale. The said holding consisted of plof 
No, 473 which is the subject-matter of 
the present dispute along with the two 
other plots, namely, plot No. 38 (old 34) 
and 472 (old 344). It seems that no phys 
sical possession was obtained in the ex~ 
ecution P reste after the said purchase 
by the dlord, Therefore, the then 


70 Pat. [Prs, 2-7] Gaur? Shankar v, Maharani Durgeshwar? (B. D. Singh J3 


Maharaja of Hathwa Raj filed tite suit 
No, 990 of 1913 against the ancestor of 
the present defendant for khas posses- 
sion of the land contained under three 
plots with wasilat (mesne profits), after 
evicting the defendants therefrom, The 
said suit was decreed in part tolding 
that the Maharaja of Hathwa was entitl- 
ed to recover only plot No, 344. With 
regard to plot Nos. 34 and 48 it wes held 
on the contention of the then defendants 
that they (defendants) were not in pos- 
session over the same. 


3. The present suit land, 1.¢, plot 
INo. 473, was recorded in revisional survey 
bearing khewat No, 2 as ‘orchard and 
according to the plaintiffs, they remained 
in khas possession till the Zaminéari of 
the Hathwa Raj vested in the State 
under the Bihar Land Reforms Act in 
May, 1952. On 13-10-1954 the defendant- 
appellant cut and removed a dried up 
mango tree from the suit land. which 
fave rise to a criminal case, ins-ituted 
by the Raj against the defendant. The 
defendant was convicted by the trial 
court in the said criminal case, tut he 
was acquitted by the appellate court. 
During the pendency of the criminal 
case the defendant sowed Til and Bazra 
in the disputed land. Since he was ac- 
quitted by the appellate court, he be- 
came emboldened and dispossessed the 
plaintiffs from the suit land. In June, 
1958, the defendant further cut and ap- 
propriated two dried up mango trees 
from the suit land. Thereafter the plain-~ 
Le instituted this suit on the 8th March 

A, The suit was contested ky the 
defendant. The chief defence was that 
the defendant’s ancestors were recorded 
as raiyats in the suit land. There was 
no delivery of possession over the land 
in favour of Hathwa Rai. Hathwa Raj 
never came in possession over this. land 
on the basis of the rent suit. The defen- 
dant was in continuous possession over 
it. The entry in the revisional survey 
khatian in favour of Hathwa Raj was 
incorrect. 


5. The triel court, as memioned 
above, decreed the suit in favour oz the 
plaintiffs and the appellate court tpheld 
the judgment and the decree of the trial 
court. 

6. Mr. R. S. Chatterjee. learned 
counsel on behalf of the plaintiffs. has 
assailed the judgment and the decrees of 
the courts below and has raised th- fol- 
lowing points for consideration by this 
court: (1) Since the court below hes not 
given any finding regarding khas passes- 
sion over the suit land by the plaintiffs, 
at the time of vesting of the estate of 
the plaintiffs under the Land Keforms 
Act, ‘the plaintiffs cannot have any title 
Over the suit land nor they are entitled 
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to recovery of possession of the same 
and (ii) the present suit of the plaintiffs 
was barred under provisions of 
Order 2, Rule 2 of the Code of Civil 
Procedure because the earlier suit by the 
holder of Hathwa Raj regarding riot 
Nos, 34 and 48 was dismissed. Thus the 
present suit, learned counsel submitted, 
was barred also under Section 11 of the 
Code on the principles of res judicata. 
Learned counsel for the appellant con- 
ceded taat these points were not raised 
before the courts below and as such there 
is no finding with regard to these by 
them. In the very beginning therefore 
he submitted that the case should be 
remanded for giving a fresh finding with 
regard to khas possession and with re~ 
ne to the question regarding res judi~ 
cata. 

me I will take up for considera- 
fion point No. (1) first, Learned counsel 
drew my attention to Section 2 (k) of 
the Bihar Land Reforms Act, 1950 (here- 
inafter referred to as ‘the Act’), which 
reads as: 


“Khas possession used with reference 
to the possession of a proprietor of 
tenure-holder of any land used for agri- 
cultural or horticultural purposes means 
the possession of such proprietor or 
tenure-holder by cultivating such land 
Or carrying on horticultural operations 
thereon himself with his own stock or by 
his own servants or by hired labour or 
with hired stock”, 


He also drew my attention to the re- 

aes provisions contained under Sec- 

tion 6 A i (b) of the Act. which is to 
effect:— 


“On and from the date of vesting all 
lands used for agricultural or horticul-~ 
tural purposes, which were in khas pos- 
session of an intermediary on the date 
of such vesting. including:— 


{b} lands usec for agricultural or 
horticultural purposes and held in the 
direct possession of a temporary lessee 
of an estate or tenure and cultivated by 
himself with his own stock or by his 
own servants or by hired labour or with . 
hired stock.” 


On the basis of these provisions he urged 
that unless it is established by the plain- 
tiffs that the suit land was in their khas 
possession within the meaning of Sec- 
tion 2 (k) of the Act. on the date of 
vesting (in the instant case it was in 
the year 1952), they were left with no 
title to the land as it had already vested 
under the Act. In support of his conten- 
tion he relied on £uraj Ahir v. Prithinath 
Singh (1963 BLJF. 1) = (AIR 1963 SC 
454), wherein their Lordships of the 
Supreme Court. while dealing with the 
provisions contained under Section 6 of 
the Act and the definition of ‘khas pos+ 
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session’ under Section 2 (k) of the Act, 
observed at page 5 that the definition of 
‘khas possession’ means possession of a 
proprietor or tenure-holder either by 
cultivating such land himself with his 
own stock or by his own servants or by 
hired labour or with hired stock. The 
mere fact that a proprietor had a sub- 
sisting title to possession over certain 
land on the date of vesting would not 
make that land under his ‘khas posses- 
sion’. Their Lordships further held that 
the land in suit cannot be deemed to be 
settled with the outgoing intermediaries 
by the State in accordance with the pro- 
visions of Section 6 of the Act. In the 
absence of such settlement no rights over 
the land in suit remained with the out- 
going intermediaries after the date of 
vesting, all their rights having vested in 
the State by virtue of sub-section (1) 
of S. 3 of the Act. Those intermediaries 
Jost their right to recover possession 
from the persons even if they were 
trespassers, on their estate vesting in the 
State. by virtue of Section 3 or 4 of the 
Act and that therefore, thereafter, they 
had mo subsisting right to recover pos- 
session from the person concerned 


8. In my opinion.’ the above 
observations of their Lordships are of 
no avail to the appellant in the 1 t 
case. The findings of fact in the two 
cases are different. In that case only 
subsisting title was found in favour of 
the plaintiff as the land, mortgaged to 
the defendants, was redeemed in 41943. 
Although there was redemption, the de- 
fendants had not given up possession, and 
they were holding the land as trespassers 
at the time of its vesting under the Act. 
The plaintiffs were found not in posses- 
sion over the suit land at that time. In 
that circumstance it was held in that 
case that the plaintiffs were not entitled 
to possession and the right to possession, 
vested in the State. In the present case 
from paragraph 8 of the appellate court 
judgment it is clear that the specific 
point was raised regarding khas posses= 
Sion of the plaintiffs so far as the suit 
land is concerned. P. W, 2, an employee 
of the Hathwa Raj, had stated in his 
evidence that the Raj was always ex- 
ercising possession over the suit land for 
the period before 1965. The appellate 
court after considering other evidence on 
record agreed with the findings of the 
trial court that the plaintiffs were in 
hae possession over the suit land up 

to the year 1955. when they were dis- 
possessed by the defendant (vide para- 
graphs 20 and 22 of the Judgment). It 
may be recalled that in the instant case 
the Estate of Hathwe Raj had vested 


under the Land Reforms Act in the year 


1952, Obviously, therefore, the plaintifis 
were in khas possession over the suit 
land on the date of vesting. In my. view, 


Gauri Shankar v. Maharani Durgeshwari (B. D. Singh J.} [Prs, 7-9] Pat. 72 


the finding of the court below regarding 
khas possession is in accordance with the 
requirements of Section 2 (k) and Sec- 
tion 6 of the Act. In that, view of the 
matter, there is no merit in the conten- 
tion of the learned counsel for the appel- 
lant under this point, 


9. Now I will advert fo the con- 
sideration of point No. (ii), Learned 
counse] for the appellant has emphasised 
that in title suit No, 990 of 1913 the 
ancestor of the present plaintiffs got 
decree only with regard to plot No. 344 
and the claim of the plaintiff of that suit 
With regard to plot Nos. 34 and 48 (new 
473) was dismissed on merit. He submit- 
ted that it is true that possession over 
plot Nos. 34 and 48 was not found with 
the ancestors of the present defendants. 
But it is equally true that possession was 
also not found with the ancestor of the 
present plaintiffs as the lands covered by 
plot Nos. 34 and 48 were parti lands. In 
that view of the matter the suit of the 
then plaintiffs was decreed in part only. 
On that basis learned counsel argued that 
the present suit for the same plot No. 48 
(new 473) was not maintainable and was 


‘barred under Section 11 of the Code of 


Civil Procedure on the principle of con- 
structive res judicata and also under 
Order 2, Rule 2 of the Code. Learned 
counsel urged that it is no doubt true 
that the question of res judicata was not 
raised by the appellant in the Court 
below. yet this is a question of law, 
which can be raised even in second ap- 
peal by the appellant for its decision. if 
there is some material on the record. In 
order to substantiate his contention he 
relied on State of Punjab v. Bua Das 
Kaushal, (AIR 1971 SC 1676) where their 
Lordships at page 1677 in paragraph 5 
observed: 


- “The only point which remains for 
disposal igs whether the principle of res 
judicata could be waived and was actually 
waived in the present case. In Surayya 
vy. Gangadhara Ramakrishna Reddi, AIR 
1948 PC 3atp.7 their Lordships observed 
E A OETA there was no issue on this point 
and the question of res judicata has to be 
specially pleaded. The record shows that 
this question was mot argued before the 
High Court and before the trial Court 
respondent’s pleader argued exactly the 
contrary of his present argument, name- 
ly, that the decision in the previous suit 
could not operate as res judicata. That 
was obviously because two of the find- 
ings in that suit were in favour of the 
alienees. Their Lordships are therefore 
unable to accept this argument. The 
position in the present case is entirely 
different. Although no specific plea was 
taken in the written statement nor was 
any issue framed before the trial Courf 
but the mecessary facts were present ta 
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the mind of the parties. and were gone 
into by the Court 


On the basis of the above observation he 
urged that in paragraph 11 th= apcellate 
Court has specifically mentioned that the 
then plaintiff was entitled only to pos« 
session of plot No. 344 and, therefore, 
title suit No. 990 of 1913 was decreed 
only in part. From that it can safely be 
inferred that the claim of the plaintiff 
regarding recovery of possession cf plot 
Nos. 34 and 48 was rejected on merit 
Therefore. the present suit of the plain- 
tiffs with regard to plot No, 48 (new 473) 
is barred on the principle of res judicata. 


10. In my opinion. this. contention: 
of the learned counsel also is not eccept- 
able on the facts and circumstanzes of 
the case. It may be noticed that in title 
suit No. 990 of 1913 plot Nos. 34 and 48 
were not found in possession of the de- 
fendants. It is no doubt true that the 
possession of the plaintiffs also on those 
plots was not found, and the lands were 
parti then. But subsequent to the judg- 
ment in that suit in revisional survey 
khatian plot No. 473 was recorded under 
khata No. 2 as ‘bakasht malik’ of Hathwa 
Raji which finds mention in paragreph 14 
of the appellate Court Judgment. The 
Court below has rightly observed that 
there would be presumption cf ccrrect- 
ness of the Khatian entries and there was 
mothing on the side of the defendant- 
appellant to rebut that presumption of 
correctness. I have already discussed 
above that the Court below Aas found 
possession of the plaintiffs over tina suit 
Jand since the date of the entry in the 
revisional survey khatian up tc the year 
2955 when the plaintiffs were disposses~ 
sed by the present defendant. There is 
nothing improbable that subsequent to 
the decision in title suit No. 990 of 1913, 
the ancestor of the plaintiffs a uired pos- 
session over plot Nos. 34 and 48 and the 
same were recorded in the name of 
Hathwa Raj in the revisional survey and 
the Raj continued in possession till 1955 
when the defendant dispossessed the pre- 
sent plaintiffs, which gave rise to fresh 
cause of action. In thet circumszance, 
the findings in title suit No. 990 of 1913 
regarding plot Nos 34 and 48 would not 
operate as res judicata, nor the provi- 


sions contained under Order 2, Rule 2 of. 


the Code would be attracted. 
also, therefore, has no merit. 


11. In the result, the appeal is dis- 
missed with costs and the Judgmen: and 
oe aaa of the Court below are up- 


l Appeal dismissed, 


This point 


£ 
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Chandrahans Prasad Singh, Peti- 
tioner v. The State of Bihar and others, 
Respondents, 


Civil Writ Jurisdiction Case. No, 596 
of 1969. D/. 14-19-1971. 


Bihar Panckayat Elections ‘Rules 
(1959), R. 22 — Nomination paper can- 
not be rejected merely on general allega- 
tion of invalidity. (Para 5) 


Mani Lal, for Petitioner; R. P. Katriar 
(Govt. Pleader) end M. P. Pandey, for 
Respondents. i 


ORDER:— This application under 
Arts. 226 and 227 of the Constitution of 
India, has been preferred by the hea 
petitioner against an order dated the 14th 
June, 1969 (Annexure ‘3’) passed by the 
Sub-Divisional Magistrate (Respondent 
No, 3), whereby he has set aside the order 
of the Returning Officer (Respondent 
No. 2) and has accepted the second normi- 
nation paper filed by Respondent No. 4. 


2. In order to appreciate the point 
involved in this application. it will be 
necessary to state briefly the facts. The 
petitioner as well as Respondent No. 4 
were candidates for the election of the 
Mukhiya of the Dhrubgania Gram Pan- ~ 
chayat in the District of Darbhanga. Ress 
pendent No. 4 had filed two nomination 
papers, On scrutiny both the nomination 
papers were rejected by Respondent 
No, 2, Aggrieved by the said order. Res~ 
pondent No. 4 mcved the Sub-Divisional 
Magistrate (Resvondent No. 3) under 
Rule 23 (4) of the Bihar Panchayat Elec- 
tions Rules, 1959 ‘hereinafter referred to 
as the Rules), The Sub-Divisional Magis- 
trate. as mentioned earlier, accepted the 
second nominatior paper of Respondent 
No. 4, a copy of which the petitioner has 
filed as Annexure ‘2’ to his ier 
In the impugned order. the Su b-Divi-~ 
sional Magistrate was of the opinion that 
the defects in the second nomination 
paper were in the nature of clerical mis- 
take and those could be overlooked under 
Rule 22 of the Rules, which reads as 
under:— 


"22. On the presentation of nomina- 
Hon paper, the Election officer ‘shall 
satisfy himself thas the names and voters’ 
numbers of the candidate and his pro- 
poser as entered in the nomination paper 
are the same as those entered in the 
voters’ list 


(a) provided that the Election officer 
may permit any clerical errorinthe nomi- 
nation paper in regard io the said names 
or numbers to be corrected in order to 
bring them into conformity with the cor- 
LO/BP/G366/71/MBR, 
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responding entries in the 
and 

(b) Where necessary, direct thet, any 
elerical or printing error in the said en- 
ae shall be overlooked”, 


3. Learned Counsel appearing on 
behalf of the petitioner has challenged 
the impugned order chiefly on two 
grounds. namely-—— 


(i) The order, according to him, was 
bad, as the petitioner was already declar- 
ed elected as Mukhiya. when the nomina- 
tion paper of Respondent No, 4 was re~ 
fected by Respondent No. 2; 

(ii) According to him, the omissions 
or the mistakes in filling up the second 


voters’ list: 


nomination paper were not clerical mis- 


takes, they were material defects and 
they could not have been cured under 
Rule 22 of the Rules. 

4. I will take up for sandecdtion 
the first contention of the learned counsel. 
In my opinion. this contention of the 
learned Counsel cannot be accepted. At 
that stage it could not be said that the 
petitioner was declared elected as 
Mukhiya. A reference may be made to 
Rule 26 of.the rules, which reads as-—~ 

“26 Immediately after the expiry of 

the period for filing and disposal of the 
objection petition under sub-rule (4) of 
Rule 23. the Election Officer shall, if the 
number of duly nominated candidates is 
equal to the number of seats to be filled, 
declare all such candidates to be duly, 
elected to fill those seats.” 
‘According to this rule. no declaration of 
the petitioner was possible, unless the 
Sub-divisional Magistrate (Respondent 
No. 3) had disposed of the application of 
Respondent No. 4 under Rule 23 (4) of 
the Rules. If he had rejected both the 
nomination papers of Respondent No. 4, 
certainly, in that situation, the petitioner 
would have been declared elected as 
Mukhiya. but, in the instant case. Res- 
pondent No. 3 had accepted the second 
nomination paper of Respondent No. 4 
and had set aside the order of respond~ 
ent No. 2, rejecting both the nomination 
papers of respondent No, 4. In that view 
of the matter, the contention of the 
learned Counsel under point No. (I) has 
got to be rejected. 


5. Now I turn to the second sub- 
mission of the learned counsel under 
point No. (ii). Learned Counsel has sub- 
mitted that in the second nomination 
paper the signature or the thumb-impres- 
sion of the proposer was not there, nor 
the date was there. Therefore, he sub- 
mitted that the Sub-Divisional Magistrate 
in his order has committed error where- 
in he has held that there was thumb im- 


pression of the proposer. He urged that . 


the omission of signature or thumb-im-~ 
pression of the proposer is a fatal one, 


Salamat Mian v. 5. D, Officer 
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and M nee be cured under Rule 22 of 
the Rules. In my opinion. in the absence 
of the original record, it is difficult to 
concede to the submissions made on be- 

of the petitioner. Whatever has 
been stated in the impugned order has 
got to be accepted as a question of fact. 
Besides, there is a counter-affidavit on 
behalf of the State of Bihar. In para- 
graph 2 (a) of the said counter-affidavit 
it is specifically stated that “in the other 
nomination paper names and L. T. I. ap- 
peared” and it has been submitted that 
the order passed by the Sub-Divisional 
Magistrate was valid one. The peti- 
tioner has further replied to the counter- 
affidavit filed on behalf of the State, The 
relevant portion of the reply is para- 
graph 4. which reads thus: 


“That the petitioner re-asserts that 
the second nomination paper of Shri Ram 
Briksha Sahni Respondent No. 4 was in- 
valid in rem and it could not be validly 
accepted nomination paper as prescribed 
in B. G. P. Election Rules”. 


In this paragraph the petitioner makes 
a general allegation. He does not say 
specifically that in the second nomina- 
tion paper also the thumb impression of 
the proposer was not to be found, In 
that view of the matter, it is difficult to 
disbelieve the facts stated by Respond- 
ent No. 3 in the impugned order. As be- 
tween the affidavits of the petitioner and 
the facts stated in the impugned order, 
it has been consistent view of this Court 
to accept the facts stated in the impugn- 
ed order, unless it is otherwise establish- 
ed by the original record of the case. 
In that circumstance also, in my opinion, 
the contention of the learned Counsel] for 
the petitioner under point No. (ii) has got 
to be rejected. 

6. In the result, the impugned 
order is upheld and the application is 
dismissed. In the circumstances, how- 
ever, there will be no order as to costs. 
The authorities will now proceed to take 
steps for holding the election of the said | 
Gram Panchayat as soon as possible. 

Petition dismissed. 





’ ‘AIR 1973 PATNA 73 (V 60 C 29) 
U. N. SINHA C. J. AND 
CK. B. N. SINGH, J. 

Salamat Mian, Petitioner v. The Sub- 
Divisional Officer and others, Respondents. 

Civil Writ Jurisdiction Case No. 1805 
of 1970, D/- 14-7-1972. 

Index Note:—{A) Constitution of India, 
Arts. 226 and 227 — In the exercise of 
writ jurisdiction the High Court will not 
disturb a finding of fact arrived at by an 
authority im a summary proceeding. 

(Para 2) 
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"4 Pat, [Prs. 1-2] B. S. C. M. Union v. Deputy Registrar (Kanhaiyali 3.4 


S. R. Ghosal, for Petitioner; T. K. Jha, 
Standing Counsel No. 2, for Respondents. 


ORDER :— The petitioner has filed 
this writ application praying that an order 
incorporated in Annexure ‘3’ dated the 2nd 
of September, 1970, passed by the Sub- 
Divisional Officer, Jamtara, and an order 
incorporated in Annexure ‘4’ dated the 22nd 
September, 1970, passed by the Deputy 
Commissioner of Santhal Parganas may be 
set aside. By Annexure ‘3’ the Sub-Divi- 
sional Officer passed the order for the evic- 
tion of the petitioner from certain lands 
mentioned in the order. The pe-itioner’s 
appeal to the Court of appeal was summa- 
rily dismissed by the Deputy Commissioner. 
It appears that the writ petitioner claimed 
possession of the disputed lands from 1359 
B.S. and based his claim, her, on the 
decision of a title suit. The Sub-Divisional 
Officer has come to the conclusion that all 
the facts and circumstances show that the 
lands had been illegally transferred and 
some attempts were made to give the trans- 
fers a legal shape to make them valid trans- 
fers, which were otherwise not permissible 
under the law. In such circumstances, the 
order of eviction has been passed. 


2. Having heard learned counsel 
for the petitioner, we do not think that this 
is a fit case for interference in our writ 
jurisdiction. In a summary proceeding, the 
conclusion arrived at by the Sub-Divisional 
Officer is that an attempt was made to give 
a legal shape to some invalid transfers. 
Therefore, we ought not to interfere with 
the order in our writ jurisdiction. The writ 
application, therefore, fails and is dismissed; 
but without costs. 

Potition dismissed. 





AR 1973 PATNA 74 {V 66 C 30; 

S. N. P. SINGH AND 
KANHAIYAJI, JJ. 

Bihar State Co-operative Marketing 
Union Ltd.. Patna, Petitioner v. The 
Deputy Registrar, Co-operative Society 
(J oe -Bihar and another, Respond- 
ents. 

Civil Writ Jurisdiction: Case No. 1809 
of 1969, D/- 7-9-1971. 

Index Note:—- (A) Bihar & Orissa Co- 
operative Societies Act 1935 (B. & O. Act 
6 of 1925), S. 48 — Bihar Co-operative 
Societies Rules, 1959, R. 33 — Staff Regu- 
lations S. H(M) — Order of punishment in 
disciplinary proceedings — Appeal against 
—- Does not lie to the Registrar under 
S. 48 — Appeal lies to the Board of 
Directors of the Society. 


Brief Note:— (A) An order of punish. 
ment passed against the employee of a 
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Co-operative Society in a disciplinary 
action against him, not being an order 
touching the business of the Society. is 
not appealable under Sec, 48 (2) of the 
Bi Co-operative Societies Act 1935 
(B. & O. Act 6 of 1935). The apreal 
against such an order is provided by 
S. H(ID of the Staff Regulations framed 
by the petitioning Union in exercise of 
powers conferred by R. 33 of the Bihar 
Co-operative Societies Rules, 1959. 

(Para 5-A} 
Cases Referred: Chronological Paras 
1968 Lab IC 499 = 1969 BLJR 


984, Ratan N. Tata v. S, B, , 
Mathur 6G 
Rama Raman and Sashi Bhusan . 


Pathak, for Peticioner; Prabha Shankar 
Mishra, Jagarnath Sharma, Rajendra 
Prasad Singh ani R. P. Katriar (Govt, 
Pleader No. 1), for Respondents. 

KANHAIYAJI, J.: The petitioner, 
Biher State Co-operative Marketing Union 
Limited, under Arts. 226 and 227 of the 
Constitution of India, has challenged the 
validity of the order passed by the 
Deputy Registrar, Co-operative Societies 
(Judicial), in Dispute No. 4 of 1969. be~ 
tween Mangal Prasad Verma, (respond 
ent No. 2) and the Marketing Union. 

2. The petitioner is a Society res 
gistered under the Bihar and Orissa Co- 
operative Societies Act (Bihar Act 6 of 
1935), hereinafter to be called “the Act”. 
Mangal Prasad Verma (respondent No. 2} 
was appointed a Depot Manager unden 
the Bihar State Co-operative Bank Limit- 
ed in 1949. In 1£58 the trading activities 
oi the Co-operative Bank were trans 
ferred to the Marketing Union. Con- 
sequently the services of respondent No. 2 
were transferred to the Marketing Union 
along with other employees of the Co- 
operative Bank who were engaged in 
trading activities. Thereafter. respondent 
No. 2 was posted at Jehanabad as Depot 
Manager and in the year 1967 he was 
suspended in terms of the resolution 
passed by the Board of Directors of the 
Marketing Union. The suspension order 
was served on him on the 16th August, 
1967. under the signature of the Manag- 
ing Director of zhe Marketing Union. 
The detailed charge relating to heevy 
shortage in the stock of chemical fertili- 
sers at Jehanabad depot was served upon 
respondent No. 2 on the 20th of Novem- 
ber, 1967. A copy of the  chargesheet 
along with Apperdices A to Dis Annexure 
'T to the writ application. The Manag- 
ing Director of the Marketing Union by 
his order dated the 20th of November, 
1967, directed respondent No. 2 to sub- 
mit written statement of his defence to 
the Enquiring Officer and also asked him 
to write whether he desired to be heard 
in person. Respondent No. 2 submitted 
bis explanation in the aforesaid depart. 
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mental proceedings. The enquiry was 
conducted by Sri K. K. Ambasth, Chief 
of Administration and Business of the 
Union. Sri K. K. Ambasth submitted. his 
enquiry report dated the 23rd Sentember, 
-11968, to the Managing Director. The 
Managing Director of the Marketing 
Union submitted his memorandum dated 
the 25th March, 1969, to the Board of 
Directors in which he held that the 
charges relating to shortage in the years 
1961, 1962 and 1964 were not tenable but 
regarding the shortage of 49,200 Ke of 
Ammonium Sulphate he held that the 
Depot Manager clearly committed irregu- 
larity and the cost of 22,400 Kg. of 
Ammonium Sulphate should be recover-~ 
ed from him. The Managing Director 
recommended . that respondent No. 2 
should be removed from suspension sub- 
fiect to the punishment, namely, recovery 
of the value of 22,400 Kg. of Ammonium 
Sulphate and severe warning in his per- 
sonal Character Roll. A copy of the 
memorandum submitted by the Manag-~ 
ing Director to the Board of Directors is 
Annexure ‘2’ to the writ application. The 
Managing Director after considering the 
show cause and the enquiry report passed 
the impugned order, a copy of which is 
Annexure '3’ to the writ application, 


3. In order to appreciate the 
points raised in the case, it is better to 
quote the whole of the impugned order 
passed by the Managing Director, which 


is as follows: 


“In pursuance of Board’s Resolution 
No, 15 dated the 25th March 1969, Shree 
Mangal Prasad Verma,-Depot Manager, 
who was proceeded against departmental- 
iy and charges were communicated to him 
under letter No, C/4428 dated 20-11-1967 
and was placed under suspension under 
letter No. G/6118 dated 16-11-1968, is 
removed from . suspension with effect 
. from the date of suspension with the 
following punishment. 


‘Recovery of the value of 22,400 Kg. 
{Twentytwo thousand and four hundred 
Kg) of Ammonium Sulphate which comes 
to Rs. 8,288.00 (Eight thousand two hun- 
dred and eighty eight) only and 


(ii) The dues will be adjusted from 
his pay etc. for that period and the re- 
maining amount of the above recovery 
will be recovered from_his future pay 
@ Rs. 50/- (Rupees Fifty) only per 
month’,” 


On. the basis of the impugned (Annex, 3) 
a sum of Rs. 8,288/. being the value of 
22.400 Kg. of Ammonium Sulphate, has to 
be recovered from respondent No. 2 and 
this above amount is to be adjusted from 
ihe remuneration of the suspension period. 
Respondent No. 2 being aggrieved_by the 
order passed by the Managing Director 


filed an appeal before the Deputy Re- 
gistrar, Co-operative Societies (Judicial), 
Bihar, Patna, and the same was admitted 
on the 17th June, 1969, and numbered as 
Miscellaneous Dispute 4 of 1969. The 
petitioner being served with a notice to 
show cause appeared before the Deputy 
Registrar and by a petition raised a pres 
liminary issue regarding the jurisdiction 
and maintainability of the appeal, before 
him stating therein that respondent No, 2 
had chosen a wrong forum for deciding 
the apveal arising out of the order in a 
departmental proceeding which is govern 
ed by the Staff 'Regulations of the Union, 
The Deputy Registrar heard the parties 
on the question of jurisdiction and main~ 
tainability of the appeal and held that he 
had jurisdiction to hear the appeal as it 
was not a case of disciplinary action 
but. a civil decree and further stayed the 
operation of the order contained in An~ 
mexure ‘3’ to the writ application. The 
petitioner being aggrieved by the same 
order has come to this Court and filed 
the present writ application. 


 4- The Deputy Registrar after 

hearing the parties took the view that lf 
is not a case of disciplinary action but a 
civil decree. A civil decree cannot take 
the form of disciplinary action. The 
action taken against respondent No, 2 - 
cannot be treated as a disciplinary action. 
The Managing Director has assumed on 
himself the functions of a Civil Court 
and has issued orders in the nature of 2 
Civil Court decree to effect recovery of 
losses to the tune of Rs. 8,288/~. The 
course left open to the Managing Director 
was to £0 in award, Therefore, the Deputy. 
Registrar held that the case had been 
rightly filed before a proper Court. 


5. Learned counsel appearing in 
support of the application has contended 
that the action taken by the Managing 
Director is purely a disciplinary action 
as taken against a paid employee permit- 
ted by Bye-laws and Staffs Regulations 
of the Marketing Union. The only ques- 
tion. which falls for determination in this 
case is as to whether the Deputy Res 
gistrar has power to jurisdiction to en- 
ee the appeal filed by respondent 

0. 2. 


5-A. It is neither necessary nor ad- 
visable to enter into the merits of the 
case as the same has no relevancy to the 
Jaw point which hag arisen for, deter- 
mination in this case. The relevant por+ 
tion of Section 48 of the Act. which per- 
mits for reference of disputes to the Rei | 
gistrar and confers power upon him to 
decide the same, reads as follows:— 


“48 (1) If any dispute touching the 
business of a registered society (other than 
a dispute regarding disciplinary action 
taken by the society or its managing coms 
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mittee against a paid servant of the 
society) arises— 
| a = i y 
(c) between the society or tts manag- 
ing committee and any past or present 
officer, agent or servant of the society. 
such dispute shall be referred to the 
Registrar”. 
A plain reading of this section gives the 
impression that the disciplinary action 
taken by the Society or its Managing 
Committee against a paid servant is ex- 


‘eluded from the jurisdiction of the Re- 


gistrar. However, counsel for respond- 
ent No. 2 submitted ‘before us, as it was 
done before the Deputy Registrar, that 
the dispute of the nature of this case is 
covered by Clause (c) of Section 48 of 
the Act. The order passed by the 
Managing Director is in the nature of a 
Civil Court decree and, therefore, the 
appeal bas to be decided under the pro- 
visions of Section 48 of the Act. In mv 
opinion, the argument that appeal lies to 
the Deputy Registrar and it was rightly 
accepted by him is not sound and must 
be rejected. It will be noticed that the 
dispute which is referred in clause (c) 
of Section 48 should be between the 
society or its managing committee and 
any past or present officer, agent or ser- 
vant of the society other than a dispute 
regarding disciplinary action. In tbis 
case we have to see whether the impugn- 
ed order had been passed by the Manag- 
ing Director by way of taking disciplin- 
ary action against respondent No. 2 or it 
was only in the nature of demand of 
money. Sub-section (1) of Section 66 
of the Act. as usual, confers power on 
. the State Government to make rules in 
— general terms to carry out all or any 
of the purposes of this Act, In accor- 
dance with Section 66 of the Act rules 
have been framed. The rules are ‘The 
Bihar Co-operative Societies Rules, 1959”, 
hereinafter to be called “The Rules” — 
R. 15 says: “(1) A registered society shall 
subject to the provisions of the Act and 
these rules, make by-laws in respect of 
the following among other matters, 
namely:— 

(a) the area of its operation; 

(b) the objects of the society and the 
“ways and means of carrying out those 
objects; 

(c) the purpose to which its funds 
are applicable, the manner in which 
capital may be raised, and the custody 
and investment of its funds: 

(d) the qualifications for admission to 
remembership, the continuance of such 
membership and the condition of cessa- 
tion of or expulsion from membership; 

(e) the rights and liabilities of mem- 
bers, and the consequences of default in 
payment of any sum due by a member 
to the societyi 


(f) the mode of holding general 
meetings and meetings of the managing 
committee or any other committee of the 
society and the powers and duties which 
may be exercised and performed by such 
committee; 

_ (g) the mode of appointment. suspen- 
sion and removal of the members of the 
managing committee and of the officers 
of the society, and the duties and powers 
of the committee and its officers and 


(h) the authorisation of any officer or 
officers’ of the society to sign documents 
on its behalf, 

{2) If the object of the society in- 
cludes the creation of funds to be lent 
to members, the society shall also make 
bylaws in respect of— . 

(a) the purposes for which and the 
security on which loans may be granted: 

_ (b) the maximum liability which the 
society may incur: 

(c) the maximum limit of loan which 
may be advanced to a member: 

(d) the terms and conditions subject 
to which loans may be granted and ex- 
tension of time for repayment: 
~ _{e) the maximum rates of interest on 
lendings; and 

(£) the dispose! of profits and the 
maximum dividend payable on paid up 
share capital. 


(3) In case of a registered society 
having as its object the purchase. salg 
production or distribution of commodities 
end such other objects, the society may 
make bylaws in respect of the mode of 
conducting the business, purchase, sale 
and stock-taking. 

(4) A registered society may make 
by-laws in respect of any other matter 
incidental to the management of its 
affairs”, 
it will be noticed that Clause lg) {of 
sub-rule (e)) speaks about the mode of 
appointment, suspension and removal of 
the members of the managing committee 
and of the officers of the society and the 
duties and powers of the committee and 
its officers but it does not speak about 
the servants of the society. this re- 
gard we have to refer to Rule 33 of the 
Rules which is as follows:— 

s (1) The appointment of a paid em- 
ployee in any registered society shall be 
subject to such conditions as to qualifica- 
tions, designation, scale of pay and travel-~ 
ling allowances, furnishing of security, 
compulsory contribution, contribution to 
provident fund, grant of leave salary, in- 
crement, transfer, punishment, suspen- 


.sion, removal or dismissal as may, from 


time to time, be determined by the Re- 
gistrar by general or special order. 


(2) A registerec society aggrieved by 
any order of the Registrar under sub- 
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rule (1) may within sixty days of the re- 
ceipt of such order prefer. an app 
against the order to the State Govt, and 
the decision of the State Govt. thereon 
shall be final”. 


The service conditions of paid employees 
in any registered society shall be sub- 
ject to as may. from time to time. be 
determined by the Registrar by general 
or special order. Clause (2) of R. 33 
provides that if a registered society Is 
mot satisfied by any order of the Registrar 
concerning the service conditions of em- 
ployees determined by him. it may within 
sixty days of the receipt of such order 
prefer an appeal against the order to the 
State Government. It nowhere touches 
the exclusion made in Section 48 of the 
Act. In this case Staff Regulations of the 
Marketing Union were framed and deters 
mined by the Registrar. Staff Regula~ 
tions prepared by the Marketing Union 
were approved by the Joint Registrar 
with certain amendments by memo dated 
the 23rd October, 1967. There is no doubt 
that these regulations were framed and 
determined under Rule 33. The proce 
dure for dealing with cases of indiscipline 
matters is given in Section HM) of the 
Staff Regulations. One of the punish- 
ments which could be imposed on any 
employee for any proved act of indisci- 
pline or misconduct is item No. 3, that 
is, recovery of loss of any kind or cost of 
damage to any property. It has been 
correctly pointed out by learned counsel 
appearing for the petitioner that the 
punishment imposed on respondent No, 2 
by the Managing Director in this case 
is one of the punishments prescribed by 
the Staff Regulations. The appeal against 
the order of punishment is provided in 
section H(II) of the Staff Regulations. 
The appeal 


by respondent No. 2 before the Board of 
Directors of the Marketing Union as he 
is an employee of the third grade. The 
Managing Director was conscious of this 
power and therefore, in the order which 
was challenged before the Deputy Regis- 
trar he has mentioned that respondent No. 2 
was proceeded against departmentally, 
charges were communicated to him and 


he was placed under suspension. . He was. 


memoved from suspension with effect 
from the date of suspension with the 
following punishment, namely, recovery 
of the value of 22,400 Kg. of Ammonium 
Sulphate which comes to Rs. 8,288/-. In 
my opinion the order passed by the 
Managing Director is purely a discipli- 
mary action which is excluded from the 
operation of Section 48 of the Act. 


6. Learned counsel for respondent 
No. 2 next argued that after the imposi- 
tion of the punishment the dispute re- 
garding the realisation of money is cover~ 
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ed by Clause fc} of Section 48 of the 
Act, and, therefore, the Registrar has 
jurisdiction to entertain application under 
Section 48. It is difficult to understand 
tthe logic of the argument. Once it is 
conceded that the Managing Director had 
the power to give the aforesaid punish~ 
ment, it must be held that he can also 
prescribe the mode of recovery of the 
amount from respondent No. 2. After 
the order has been passed by the Manag+ 
ing Director that the amount for the loss 


of Ammonium Sulphate should be realis- 


ed from respondent No. 2. the recovery of 
the amount will not become a dispute 
which can be referred to the Deputy Re- 
Sistrar under Section 48 (c) of the Act, 
Tt has been held in the case of Ratan 
N. Tata v. S. B. Mathur. (1969) BLIR 984 
(985) that the power expressly excluded 
by Section 48 has not been conferred on 
the Registrar under Rule 33 of the Rules. 
br my opinion, the view taken by the 
Deputy Registrar (respondent No. 1) in 
the impugned order is erroneous, Tt 
must be held that respondent No. 2 has 
no right to move the Deputy Registrar 
in the matter of the punishment imposed 
by the Managing Director of the Market= 
ing Union and the Deputy Registrar has 
mo power to entertain the appeal and 
decide the dispute, 


- 7. In the result. I allow the ap- 
plication and quash the order dated the 
19th July, 1969 (Annexure 5) passed by 
the Deputy Registrar (respondent No. 1) 
and restrain him from proceeding further 
in Dispute No. 4 of 1969. In the cir- 
cumstances of the case. there will be no 
order for costs, 


S. N. P. SINGH, J.:— 8 I agree.. 
Application allowed, 


against the order of the ‘ 
Managing Director should have been filed , 
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_ Sahebganj Motor Transport Co-opera~ 
tive Society Ltd.. Petitioner v. The Re- 
gistrar, Co-operative Societies, Bihar and 
others, Respondents, 

Civil Writ Jurisdiction Case No. 1619 
of 1969, D/- 2-9-1971. 


(A) Bihar and Orissa Co-operative 
Societies Act (6 of 1935), S. 11 — Appeal 
to State Government before filing revi- 
sion to Registrar — Propriety. 

(Paras 4, 5) 

If a delegated authority or even the 
Registrar registers the Society. no ap- 
peal lies to the State Government under 
sub-section (3) of S. 11 but if in exercise 
of the power under sub-section (2) the 
officer concerned refuses to register a 
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Society, he has to record his reasons for 
such refusal and then an appeal is Yro- 
vided to the State Government under sub- 
section (3). A revision under Section 56 
before the Registrar, also lies against the 
order of delegated authority refusing to 
register a society. Where the power of 
the State Government df hearing appeal 
is not delegated to the Registrar, the 
proper course against the order of dele- 
gated authority refusing registration 1s tO 
first file revision before the Registrar and 
if he also refuses registration. then to file 
appeal to the State Government. 
(Paras 4, 5) 


Where an Asst. Registrar refuses re« 
istration under a particular name tə a 
proposed Society and registers another 
Society under that name, revision to the 
Registrar against the composite order is 
competent: (Fara 6) 


(B) Bibar and Orissa Co-operative 
Societies Act (6 of 1935), S. 56 — Revi- 
sion — Exercise of power suo motu — 
No limitation is prescribed. (Para 5) 


Mangal Prasad Mishra, Chandra- 
kishore Prasad Bhagat and Jagannath Jha 
for Petitioner; T. K, Jha and Kamalarati 
Singh, for Respondents. 


UNTWALIA, J.:— Sahebganj Mo tor 
Transport Co-operative Society Ltd. is zhe 
sole petitioner in this writ application. 
There are 8 respondents out of whom r2s- 
pondent No. 1 is the Registrar, Co-opera- 
tive Societies, Patna, respondent No, 4 Is 
the Assistant Registrar, Co-operative So- 
cietits, Muzaffarpur Circle. respondents. 5 
to 7 are the 3 persons who, amongst 
others, had sponsored to form a co-opera~ 
. tive society in the same name as that of 
the petitioner, respondents 2 & 3 are the 
Deputy Registrar, Co-operative Societies, 
‘Transport’ Division, Muzaffarpur, and 
the Deputy Registrar, Co-operative Socie- 
ties. Farming, Bihar. Patna, respectively 
and the 8th respondent is the State of 
Bihar. The petitioner has obtained a 
rule from this Court under Arts. 226 and 
927 of the Constitution against the res- 
pondents to show cause why the order 
dated the 27th October, 1969, a copy of 
which is annexure 6 to the writ applica- 
tion. passed by respondent No. 1-be not 
called up and quashed. Mr. Mangal 
Prasad Mishra appeared in support of the 
rule, Standing counsel IJ appeared for the 
State but the main contest was by Mr. 
Kamlapati Singh learned counsel for res- 


pondents 5 to 7 who have also filed a- 


counter-affidavit, 


2. Sometime in April, 1968 some 
persons, of whom the main was Panna 
Lal Prasad. sponsored to form a Motor 
Transport-Co-operative Society. Their 
application owas forwarded by Shzi 
Akhileshwar Prasad Sinha, the Super- 
visor, to the Assistant Registrar, respond- 
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ent Nc, 4. The petitioner's case is that 
the Assistant Registrar scrutinised the ap- 
plication on the- 19th April, 1968 and 
pointea out certain defects in accordance 
with Rule 4 (2) of the Bihar and Orissa 
Co-operative Societies Rules, 1959 here- 
inafter called the Rules. Those defects 
were removed on the 26th of April, 1968. 
Along with that, the original, proposed 
mame of society was also sought to be 
changed. The original, proposed name 
was Jaishankar Motor Transport Co- 
operative Society. It was sought to be 
changed to the name of Sahebganj Motor 
Transport Co-operative Society. Accept- 


ing the proposed change of the name, the 


Assistant Registrar. in exercise of his 
delegated powers under Section 11 of the 
Binar and Orissa Co-operative Societies 
Act, 1635 hereinafter called the Act, 
granted a certificate of registration in the 
name of {he petitioner on the 18th of 
June, 1968. A covy of this registration 
certificate is annexure 1 to the writ ap- 
plication. After this, registration was 
granted, an application was received by 
the Assistant Registrar, respondent No. 4, 
from respondents 5. 6. 7 and others 
through the Area Supervisor of Saheb- 
ganj. They in their application proposed 
to form a society in the name of Saheb- 
gani Motor Transport Co-operative 
Society. The Assistant Registrar in~ 
formed the sponsors of this new Society 
that a society in the name of Sahebganj 
Motor Transport Co-operative Society had 
already been registered. Thereafter the 
matter was enquired into by the Deputy 
Registrar, Co-operative Societies. Tirhut 
Division. Muzaffarpur, respondent No. 2, 
who submitted his -eport dated 31-8-1968 
(annexure 4). Finally, respondent No. 4, 
by his order dated 31-11-68 refused to re- 
gister the Society in exercise of his 
powers under Section 11 (2) of the Act 
and asked the sponsors — respondents 5, 
6, 7 anc others — to join the society 
which hed already teen registered, There- 
upon the said respondents filed a revi- 
sion, on 13-12-1968 under Section 56 of 
the Act before the Registrar. In their 
revision application. they made a griev-~ 
ance of the illegal and wrong registra- 
tion of Sahebganj Motor Transport Co- 
operative Society — a Society sponsored 
by Panna Lal Prasad, as also a grievance 
that registration of their society in that 
name has wrongly teen refused. A copy 
of the revision application is annexure 5 
to the writ applicction. After hearing 
the parties concerned including Panna 
Lal Prasad and others. the Registrar, by 
his impugned order, has held that the 
society recommended for registration by 
Shri Akhileshwar Prasad Sinha, Co~opera-~ 
tive Supervisor, be registered in the name 
of Jaishankar Motor Transport Co-opera- 
tivt Society. and the society recomimended 
by Shri Rajendra rasad, Co-operative 
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Supervisor, Sahebagani. be registered in 
the name of Sahebganj Motor Transport 
Co-operative Society. 


3. In support of the rule, learned 
counsel for the petitioner urged 3 points 


(i) That no revision lay to the Re- 
gistrar from the order dated 21-11-1968 
(annexure 3). 


- Gi) That even if revision lay from 
the said order, the certificate dated 18-6~ 
1968 granted to the peony could not 
be upset by the Registrar and the name 
of the registered society could mot be 
changed by him in that revision. 


(iii) That the order passed by the Re- 
Sistnar interfering with the orders of the 
Assistant Registrar is wrong in law. 


4, The first point is not free from 
difficulty and has got to be decided as a 
case of first impression, as it is not cover- 
ed by any authority. ‘Registrar’, accord- 
ing to Clause (i) of Section 2 of the Act, 
means “a person appointed to perform the 
duties of a Registrar of Co-operative 
Societies under this Act’. The 6th sec 
tion in the Act empowers the State Gov- 
ernment +o appoint a person to be Re- 
gistrar of Co-operative Societies in the 
State and to appoint persons to assist 
such Registrar. Under sub-section (2). 
“The State Government may. by general 
or special order published in the Official! 
Gazette, confer, ......... on any person ap 
pointed under sub-section (1). to assist 
the Registrar, all or any of the powers 
of the Registrar under this Act except 
the powers under Section 26”. It is not 
in dispute in this case that by notifica~ 
tion dated the 16th of May, 1956 (an= 
nexure 2) in exercise of the said powers 
the Governor of Bihar was pleased to 
confer on Shri Hanuman Prasad, the then 
Assistant Registrar. Muzaffarpur, along 
with others, the RG of Registrar 
under Sections 8 (1) (b). 9, 10. 11. 12, 14, 
20, 25, 35, 36 and 39 of the Act. In ex- 


ercise of that delegated power, under sub- 


section (1) of S. 11 read with Rule 4 (3) 
of the- Rules, the Assistant Registrar 
thought it fit to register the Society 
i sponsored by Panna Lal Prasad as Saheb- 
gani Motor Transport Co-operative Socie- 
ty. An appeal under Section 11 (3) lies 
to the State Government from an order 
of the Registrar refusing to register a 
Society and the period oË limitation for 
filing such appeal is 2 months from the 
date af receipt of the order by at least 
one of the applicants. If. therefore, a 

delegated authority or even the Registrar 
registers the Society. no appeal lies to 
the State Government under sub-sec, (3) 
but if in exercise of the power under sub- 
section (2) the officer concerned refuses 
to register a Society. he has to record 
his reasons for such refusal and then an 
appeal is provided to the State Govern- 
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ment under sub-section (3). 
of the Act reads as follows— 


“The Registrar may on application or 
of his own motion revise any order passed 
by a person exercising the powers of a 
Registrar or by a liquidator under Sec- 
tion 44”, 

Unde Section 56 of the Act any. 
order passed by a person exercising the 
powers of Registrar can be revised by 
the Registrar either on application or of 
his own motion. There is no period of 
limitation provided for exercise of such 
power or for the filing of such an ap- 
plication. Registering the society and 
franting of a certificate of registration 
under Section 11 (1) and Rule 4 (3) neces- 
sarily postulates an order registering the 
Society and directing the grant of such 
a certificate, Within the plain language 
of Section 56 of the Act, if the authority 
on whom powers have been conferred 
under Section 11 wrongly and illegally 
registers a Society, it is manifest that 
such an order would be revisable by the 
Registrar under Section 56 either on ap- 
plication or of his own motion, If the 
Registrar affirms the order of the delegat- 
ed authority. the matter ends as no appeal 
would lie to the State Govt. then. Buf 
in case the Registrar, in exercise of the 
mrevisional powers, upsets the order of the 
delegated authority registering the Socie- 
ty and. refuses to register it, in my 
opinion, an appeal to the State Govern- 
ment from such an order of the Registrar 
would be competent under sub~see. (3) 
of 5. 11 of the Act. If that be so, will 
it be in harmony and consistent with the 
reason to take the view that if the dele- 
gated authority refuses to register a 
society under sub-section (2) of S. 13 
of the Act then the aggrieved party is 
obliged to straightway go to the State 
Government in an appeal under sub-sec- 
tion (3) and cannot approach the Registrar 
to revise the order under Section 56 of 
the Act? The answer to my mind is thaf 
it will not be so. Section 56 does nof 
make any distinction between the dif- 
ferent types of orders which are passed 
by officers exercising the powers of Res 
gistrear, There are other provisions in 
the Act where such a contingency arises. 
Power to direct amendment of a by-law 
of the registered Society under Sec. 26 
of Society is only in the Registrar. In 
view of the bar contained in sub-sec, (2) 
of S. 6 this power cannot be conferred 
on any other officer. The appeal provid- 
ed in sub-section (3) of S, 26 would, 
therefore, . lie to the State Government 
only from the order of the Registrar and 
mot from the order of any delegated 
authority. But then the power of the 
Registrar to levy surcharge on any person 
or officer under sub-section (1) of S, 40 
ean be conferred on other officers. An 
appeal is provided from the order of the 
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Registrar to the State Government in sub- 
section (3). Here again, a similar ques- 
tion will arise that if a delegated autho- 
rity illegally, wrongfully or wrongly re- 
fuses to levy the surcharge, no appeal 
lies but surely it will be in the fitness of 
things and within the scheme of the Act 
that the Registrar will have power to 
revise such an order under Section 56 of 
the Act. Ona parity of reason, as I have 
said above, it will be equally so to confer 
a power of revision on the Registrar 
when the power of surcharge has been 
exercised by a delegated authority. 
Similar is the position under Section 41.: 
It deals with supersession of Managing 
Committee. An appeal lies from the 
order of the Registrar to the State Gov- 
ernment under sub-section (5). 


A winding up order can be made 
under Section 42 and an appeal lies from 
such an order under sub-section (1) of 
S. 43 to {he State Government. In all 
these cases, it would be apparent that if 
the power has been exercised by a dele- 
gated authority then appeal may be filed 
to the State Government direct or the 
Registrar either on application or of his 
own motion, may revise that order and 
finally if his order is of the kind which 
an appeal lies from the order of the Re- 
gistrar to the State Government an ap- 
= peal will lie to the State Government. I 
ee however, hasten to point out one 

ng in this connection. Under Sec. 60 
of the Act the State Government may, 
by general or special order, delegate its 
power of hearing appeals under the pro- 
visions of the Act except the power of 
hearing appeals under Sections 26, 40 
and 41, to any authority specified in such 
‘order. In other words, the power to hear 
appeal filed under Section 11 (8) of the 
Act in case the order of refusal under 
sub-section (2) is of the delegated autho- 
rity can delegated to the Registrar. 
We were informed at the Bar that no 
such delegation has taken place under 
Section 60. If such a delegation would 
have taken place then the Registrar can- 
mot have both the appellate power and 
the power of revision. In such a situa- 
tion, as a matter of construction of the 
statute the position will be that the Re- 
fistrar will have power of appeal only. 
But until that is done, I see no sufi- 
cient reason to rob the Registrar of his 
wide powers under Section 56 in cases 
where an appealable order has been 
made by the delegated authority. It 
seems to me quite reasonable to take the 
view that in such cases instead of flocd- 
ing the State Government with appeals, 
the Registrar should first see whether the 
order made by the delegated authority 
is legal, just and proper irrespective 
of the question whether such order is 
appéealable or not. Thereafter from the 
final order of the Registrar. if the order 
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is an appealable one. an appeal may be 
taken to the State Government. .I am, 
therefore, of the view that revision filed 


by respondents 5 to 7 before the Regis- 
trar, respondent No. 1 was competent. 


5. In exercise of his powers 
under Section 56, the Registrar could. in 
the revision filed before him, direct the 
Assistant Registrar to register the Society 
recommended by Shri Rajendra Prasad, 
Co-operative Supervisor, Sahebganj, as 
Sahebganj Motor Transport Co-operative 
Society Ltd. To that extent in the view 
which I have expressed above the: order 
of revision was perfectly legal and with- 
in the authority of the Registrar. Learn- 
ed counsel for the petitioner, however, 
submitted that in that revision the Re~ 
gistrar had no jurisdiction to interfere 
with the order dated 18-6-1968 granting 
registration to Pannalal Prasad, and 
others in the name of Sahebganj Motor 
Transport Co-operative Society Ltd. I 
heve no difficulty in rejecting this argu- 
ment. The Registrar could revise that 
order dated 16-8-1968 of his own motion, 
end, as I have said above. there was no 
period of limitation for exercise of such 


_ @ power. The impugned order is a com- 


posite one. It consists of two parts. One 
part is cope ie the Assistant Registrar 
to register the Society sponsored by res-~ 
pondents 5 to 7 as Sahebganj Motor 
Transport Co-operative Society Ltd, and 
the other part is a direction to the Assis~ 
tant Registrar not to register the Society 
sponsored by Pannalal Prasad and others 
in the name of Sahebganj Motor Trans- 
port Co-operative Society Ltd. but to 
register it as Jaishankar Motor Trans- 
port Co-operative Society Lid. The 
only point on which this second part of 
the order could be attacked was that a 
fresh notice or opportunity ought to 
have been given to Pannalal and others 
if the Registrar proposed to exercise his 
revisional powers suo motu and to inter- 
fere with the order dated 18-6-1968 of 
the Assistant Registrar. But this griev- 
ance has not been made before us and 
even if made, it would have been found 
without substance as we have heard the 
matter on merits, We were satisfied’ that 
the interference with the order dated 
18-§-1968 was correct as I am going to 
discuss presently. It was not a case of 
change of the name of the Society. as 
was argued on behalf of the petitioner, 
and therefore, the provisions of Sec. 26 
of the Act and Rule 19 of the Rules. were 
not attracted. 


6. Briefly adverting to the merits 
of the impugned order of the Registrar, 
suffice it to say that after having ex- 
amined that order with reference to some 
of the papers and facts which were plac- 
ed before us, I have come to this con- 
clusion that the order is right, Two or 
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three salient features may be mentioned 


in this connection in my judgment also. 


Pannalal and others. it is admitted, in 
their original application sponsored the 
formation and registration of a Society 
in the name of Jaish Motor Trans- 
port Co-operative Society. Shri Akhile- 
shwar Prasad was not the Supervisor of 
Sahebganj area. He had ‘recommended 
the registration of the Society in the 
mame of Jaishankar Motor ‘Transport 
Co-operative Society. The defects points 
ed out by the Assistant Registrar 
on 19-4-1968 in his 
of which, although not annexed with the 
writ application, was shown to us by 
learned Counsel for the petitioner, did 
not relate to any defect in the name of 
the proposed Society. The defects were 
sought to be remaved by reply letter of 
Shri Pannalal Prasad. A copy of this 
letter also was not annexed with the writ 
application but was produced before us 
by learned Counsel for the petitioner on 
our direction. From the last paragraph 
of this letter it was clear that the prayer 
was to register the Society in the name 
of Jaishankar Motor Transport Co-opera~ 
tive Society. But then subsequently in 
this paragraph it was added that the 
name may be changed from Jaishankar 
Society to Sahebganj Society. The learn- 
ed Registrar has pointed out in his order 
that in his opinion this was an interpola- 
tion and (not) only in this paper. there 
were interpolations in other papers also. 
We did not on the facts and in the cir- 
cumstances of this case think either desir~ 
able or within our powers +o examine for 
ourselves these matters adversely found 
by the Registrar against Pannalal and 
others, But having appreciated: yhe broad 
facts of this case, I have unhesitatingly 
come to the conclusion that the directions 
given by the Registrar in his composite 
order are valid, legal and justified. 


if For the reasons stated above, 
this writ application fails and is dismis~ 
sed but in the circumstances there will 
be no order as to cost, 


8. Before I part with this case, 
T would like to make it clear as to what 
will be the effect of our order so far. 
The Society sponsored by Pannalal Prasad 
and others was registered as Sahebganj 
Motor Transport Co-operative Society 
Ltd., and the society sponsored by res- 
pondents 5 to 7 was not registered by 
the Assistant Registrar. In his composite 
order, the Registrar, as I have said above, 
directed the registration of the Society 
sponsored by Pannalal and others as 
Jaishankar Motor Transport Co-operative 
society and the Society sponsored by res- 
pondents 5 to 7 as Sahebganj Motor 
Transport Co-operative Society. When 
this writ application was admitted on 
15th December 1969 the operation of the 
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order of the Registrar was stayed 
till the disposal of this writ application. 
By the dismissal of this writ application 
today. the said: order goes and now the 
Assistant Registrar, Muzaffarpur Circle, 
will be required to comply with the 
directions given by the Registrar in his 
order dated 27-10-1969. On compliance 
with the said direction by the Assistant 
Registrar the society of Pannalal and 
others will stand registered as Jaishankar 
Motor Transport Co-operative Society 
Ltd.. but till then in the eye of law it 
will be deemed to continue as Sahebganj 
Motor Transport _ Co-operative Society 
Ltd. On the registration of the society 
of respondents 5 to 7 as Sahebganj Motor | 
Transport Co-operative Society Ltd., that 
Society will function as such in that 
name, 

AKBAR HUSAIN, J.:— 9. T agree. 


Petition dismissed. 
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N. L. UNTWALIA AND 
AKBAR HUSAIN, JJ. 
_ Mis. Lakshmi Narain Ram Narain, 
Petitioner v. The State of Bihar and 
others, Respondents, i 
_ Civil Writ Jurisdiction Case No. 1283 
of 1969, D/- 29-7-1971. 

Bihar and Orissa Excise Manual — 
Form No. 27, Condition No. 7 — Licence 
for wholesale vend of country liquor — 
Breach of condition — Failure to supply 
liquor to retail licensee due to closure of 
shop -— Penalty to be imposed — (X- 
Ref:— Rule 146). 


Held on the facts and circumstances 
of the case that as no compensation had 
een claimed by any retail licensee for a 
period of moré than five years since the 
year of breach the penalty amount ought 
mot to have extended to the maximum 
limit as prescribed in condition 7 (A) in 
license form No. 27. If any compensation 
was payable to retail licenseesit was pay- 
able under condition No. 7 (A) or some 
other provision but not under R.146 of the 
Manual. Apart from the amount of duty 
on the spirit demanded by the licensed 
vendors and not supplied and the amount 
of compensation payable to them. no 
other penalty could be imposed. But 
these two amounts showed the maximum 
limit of the penalty which could be im- 
posed under condition 7 (A). 
(Para 3) 


_ Nawal Kishore Prasad Sinha, for 
Petitioner; Shreenath Singh (Standing 
Counsel No, 1), for Respondents. 

ORDER:— The petitioner-Firm, 
Messrs, Lakshmi Narain Ram Narain, had 
a licence for the wholesale sale of coun- 
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try spirit In several districts in Biher in 
Form No, 27 appended to the Bihar and 
Orissa Excise Manual. Condition No. 7 
of this licence was that “the licensee shall 
be bound to supply to licensed vendors 
by way of sale. at any warehouse at 
which the sale of spirit under this license 
is for the time being permitted, scirit of 
the quantity or quantities and descrip- 
tion or descriptions mentioned in the 
passes produced by them”. <A notice 
dated the 15th February,~1966, seems to 
have been forwarded to the petitioner- 
Firm on the 20th October, 1966. A copy 
of this notice is Annexure 1 to the writ 
‘application. The petitioner was askeld to 
show cause why they should not be 
liable to pay Rs. 1,02,601,90 paise to the 
Government. They were also directed 
to show cause-for failure to comply with 
conditions of licence in Form No, 27 of 
the Excise Manual which they were in 
duty bound to observe, Cause was shown 
on behalf of the petitioner, The Excise 
Commissioner by his order dated the 4th 
March, 1968 (Annexure 3) held that there 
was no actual closure of shops ir. the 
districts of Palamau, Shahabad and Singh- 
bhum. The compensation for loss of 
duty for actual closure in the districts of 
Hazaribagh and Monghyr. as recommend- 
ed by the Deputy Commissioner and 
Collector of those districts came to 
Rs. 3317.20 paise in Hazaribagh and 
Rs. 3554.42 paise in Monghyr. Ultimately, 
finding the petitioner’s default in regard 
to its failure to. supply in those two dis- 


tricts the Excise Commissioner imposed a' 


penalty of Rs. 8.000/- together with 
Rs. 6,871.72 paise towards loss of duty 
and Rs. 1,054.61 paise towards compensa- 
tion which may’ be payable to the retail 
licensees. The total penalty thus im= 
posed was Rs, 15,926.23. 


2. The petitioner filed an eppeal 
before the Member Board of Revenue. 
The learned Member, Board of Revenue, 
while upholding in the main the view of 
the Excise Commissioner has knocked 
down the sum of Rs. 8,000/- imposed by 
way of penalty separately apart from the 
imposition of penalty for loss of duty and 
compensation payable to the retail licen- 
sees. In regard to the amount of com- 
pensation, the Member, Board of Re- 
venue found that the actual amount of 
compensation as mentioned in the earlier 
portion of the order of the Excise Com- 
missioner was Rs, 1,114.86 paise. He 
therefore substituted the amount of 
Rs. 1.054.61 paise by the figure Rupees 
1,114.86 paise. Thus, the total amount 
of penalty imposed upon the petizioner 
under the Board's order is Rs 7,986.48 
paise. The petitioner has obtained z rule 
from this Court to show cause why the 
order imposing penalty upon it be not 
called up and quashed. Cause has been 
shown on behalf of the Government. 
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‘Notice was issued 


A. L E 
3. - Learned Counsel for the. peti- 
tioner in this writ case could not suc- 


cessfully attack the finding of the autho- 


rities below that a loss of revenue to the 
tune of Rs. 6,871.62 paise has been caused 
to the Government for the petitioner’s 
breach of condition No, 7 of the licence 
in the two districts. namely, Hazaribagh 
and Monghyr. Counsel, however, sub- 
mitted that the breach had occurred in 
or about the year 1961. Reports by the 
Deputy Commissioners or Collectors had 
been made in the years 1961 and‘ 1962. 
to the. petitioner in the 
year 1966. Till then, no compensation 
claim had been made by any retail lice-. 
msee, In that view of the matter. the 
amount of penalty imposed upon the peti- 
tioner ought not to have included the 
amount of. compensation which could be 
paid by the Government to the licensees. 
We think the limited point pressed in this 
application on behalf of the petitioner 
should be accepted as correct. The Ex- 
cise Commissioner has referred to R. 146 
in the Excise Manual at pages 203-04 of 
Volume II. Learned Standing Counsel 
No, 1 for the State had to concede that 
compensation under that rule is not pay- 
able to the retail licensees. It may be 
payable, under th= terms and conditions 
of the licence or under some other pro- 
vision of law, but surely not under 
Rule 146. On the facts and in the cir- 
cumstances of this case. therefore. when 
no compensation has been claimed by any 
retail licensee for a period of morei than 
five years, the peralty amount ought not 
to have extended to the maximum ‘limit 
as provided. in condition 7(A) in licence 
Form No. 27. The said condition 1 7{A) 
runs as follows:— 7 


“Failure fo supply spirit as specified 
in condition 7 supra shall entail penalty 
at the discretion cf the Commissioner of 
Excise, The penalty may extend to the 
amount of duty on the spirit demanded 
by the licensed vendors but not supplied 
together with compensation for any loss 
that may fall on Government in. con- 
sequence of this feilure to supply spirit". 
The learned Member, Board of Revenue, 
was right in. his view that apart from 
the amount of duty on the spirit de- 
manded by the licensed vendors and not 
supplied and the amount of compensation 
payable to them, no other penalty could 
be imposed, But these two amounts 
showed the maximum limit of the penalty 
which could be imposed under condition 
7(A). On the facts of this case, ‘it is 
clear to us that the imposition of a'pen- 
alty of Rs, 1,114.86 paise as compensation 
payable to the retail licensees was illegal 
and unjustified, .” 


4, In the result. we allow this writ 
application to the extent indicated above 
and knock down that portion of the orders 
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ofthe Ercise Commissioner and the Board 
Annexures 3 and 5) whereby the peti- 
tioner has been directed to pay thesum of 
Rs, 1,114.86 paise as compensation payable 
to the retail licensees, The net result is 
that a sum of Rs. 6,871.62 paise payable 
as penalty by the petitioner is maintain- 
ed, There will be no order as to cost, 


_ Petition allowed, 
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Mahabir Prasad Saraogi end others, 
Appellants v. Bibhuti Mohan Bhattachar~ 
flee and others. Respondents. 

A. F. A. D. No, 674 of 1967, D} 
19-7-1971, from decision of bica 
pee Sinha Sub, J.. Sasaram, D/- 3-8~ 

967, - 


(A) Houses and Rents — Bihar Build. 
ings (Lease, Rent and Eviction) Control 
Act (3 of 1947), S. 11. (1) (c) — Personal 
necessity — A landlord requiring a por- 
tion of the land on which the rented 
house is situate for constructing another 
house on the vacant land behind the 
house is not entitled to evict tenant on 
ground of personal necessity, (Para 2) 


(B) Houses and Rents — Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act (3 of 1947), S. 11 (1) (a) — Condi- 
tions of tenancy — Breach of — gec- 
tion 11 (1) (a) does not prohibit a tenan 
from making temporary construction — 
In absence of any express condition of 
tenancy, temporary construction by a ten- 
ant cannot be a ground fer eviction. 

(Para 3) 


(C) Houses and Rents — Bihar Build- 


ings (Lease, Rent and Eviction) Control 
Act (3 of 1947), S. 13 (1) — Remittance 
of rent — Modes — Tender of rent per- 
sonally is not a condition precedent for 
remitting rent through agent. Second 
Appeal No. 405 of 1969, D/- 26-9-1961 
(Pat), Explained. (Paras 4, 6) 


Therefore rent could initially be ten- 
dered through postal money order and if 
cannot be contended that only if the 
landlord refuses to accept the rent hand 
to hand, the tenant may remit it by 
postal money order. Even assuming that 
tender of the rent is a condition prece« 
dent for remittance by postal order, 
tender by postal money order is a valid 
tender and if it is refused by the land~ 
lord the tenant becomes entitled to remit 
such rent and continue to remit any: 
subsequent rent which becomes due by 
postal money order. (Parag 4, 6) 

(D) Interpretation of Statutes — In 
construing a Statute one has to look to 
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its substance and the real intention þe- 
hind the enactment. (Para 4) 


Cases Referred: | Chronological Paras 


Second Appeal No, 405 of 1960, D/- 
26-9-1961 (Pat), Chalitar Prasad 
v. Badri Narain 4 


Rameshwar Prasad and B. P. Gupta, 
for Appellants; Sudhir Chandra Ghose, 
for Respondents, 


_ SHAMBHU PRASAD SINGH, J.:— 
This second appeal by the plaintiffs arises 
out of a suit. for eviction from a house 
situate in the town of Dehri-on-Sone 
and for arrears of rent. Eviction was 
claimed onall the possible grounds avail- 
able, namely. personal necessity. default 
in payment of rent for the months of 
October and November, 1962, expiry of 
the term of the lease-and also breach of 
the conditions of the tenancy. The de 
fendanis-respondents denied all the alle- 
gations. According to them. there was 
mo personal necessity, there was no de- 
fault in payment of the rents for the 
months of October and November. 1962 
which were remitted by postal money 
order, there was no breach of any of the 
conditions of the tenancy and the ten- 
ancy mot being for a fixed term 
there was no question of expiry 
of the Jease. The suit has been decreed 
So far as arrears of rent are concerned, 
but has been dismissed in respect of the 
claim for eviction On all the questions 
relating to eviction both the Courts below 
have concurrently found against the ap- 
pellants. 


2. Mr. Rameshwar Prasad, learned 
counsel for the appellants has submitted 
that the findings of the Courts below on 
the questions of personal necessity, de- 
fault and breach of condition of the ten- 
ancy were wrong. The personal neces- 
sity alleged and pressed in the Courts 
below was that the appellants required 
at least a portion of the land on which 
the house was situated for constructing 
another house on the vacant land behind 
the house which is the subject-matter of 
the dispute in the present suit. Such a 
necessity cannot be a ground for evic- 
tion under the Bihar Buildings (Lease, 
Rent and Eviction) Contro] Act (hereafter 
referred to as ‘the Act’). Section 11 of 
the Act lays down the grounds on which 
a tenant can be evicted. He cannot he 
evicted on grounds not mentioned in that 
section. The ground commonly known 
as personal necessity is stated in Cl. (c) 
of sub-section (1) of S. 11 which reads 
as follows: 


“Where the building Is reasonably 
and in good faith required by the land- 
lord for his own occupation or for the 
occupation of any person for whose 
ec the building is held by the land- 
ord”, 
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It is manifest from the lenguage of this 

use that if the landlord does not re+ 
quire the building for his own occupa~ 
tion or for the occupation of any person 
for whose benefit the building Js held by 
him. he cannot get the tenant evicted on 
the ground of personal necessity. Thus, 
the Courts below do not appear 20 have 
committed any mistake in recording a 
finding against the appellants on this 
question, . 

3. It was urged by the appellants 
in the Courts below that the respondents 
committed breach of conditions of the 
tenancy as they constructed a cow-shed., 
It was denied by the respondents and the 
Courts below have accepted the case of 
the respondents. Apart from it unless it 
is alleged and proved that there was a 
contract between the landlord and the 
tenant that the tenant cannot make even 
any temporary constructions on the pre~ 
mises, that cannot be a ground for evic 
tion because there being no such condi- 
tion there cannot be any breach oi it, 
The relevant clause of Section 11 (1) deal- 
ing with breach of the conditions of, the 
tenancy is Clause (a) and there is nothing 
in it on the basis of which it can be said 
that a tenant in absence of an express 
condition is not entitled to make tem- 
porary constructions. The matter will be 
governed by general law, ie., Transfer 
of Property Act. The Courts below, there- 
fore, do not appear to have erred in 
holding against the appellants even on the 
question of breach of the conditions ol 
the tenancy. 


4, The main point urged by learn- 
ed counsel for the appellants which, if 
appears, led to reference of this case to 
the Division Bench, is on the question of 
default. Clause (d) of Section 11 (1) of 
the Act provides that where the amount 
of two months’ rent lawfully. payable by 
the tenant and due from him is in arrears 
by not having been paid. within the time 
fixed by contract, or in the absence of 
such contract. by. the last day of the 
month next following that for which the 
rent is payable or by not having been 
validly remitted or deposited in accord- 
ance with Section 13, the landlord, will 
be entitled to get the tenant evicted. 
Section. 13 (1) of the Act runs as follows: 


“When a landlord refuses to accept 
any rent lawfully payable to him by a 
tenant in respect of any building, the ten- 
ant may remit such rent, and continue to 
remit any subsequent rent which becomes 
due in respect of such building, by postal 
money order to the Jandlord”. 

In the instant case the respondents 
firstly remitted by postal money order 
the rent for the month of October. 1962 
and when it was refused by the appellants 
¢hen again remitted by postal money 
order the rents for the months of Octo- 


A.L R, 
ber and November, 1962. Mr. Rameshwar 
Prasad has contended that the remittances 
were not valid remittances under Sec- 
tion 13 (1) of the Act inasmuch as, ace 
cording to him, before remitting the rent 
by postal money order the tenant mus? 
tender the rent band to hand to the 
landlord and only if the landlord refuses 
to accept the rent, the former may remit 
it „by postal money order, Firstly, this 
point does not arise for decision in this 
case, The suit wes instituted on the 14th 
iof December, 1962. Even if the responds 
ents would have tendered the rent by the 
alst of December. 1962. they would nof 
have been defaulter within the meaning 
of Section 11 (1) ‘d): Thus, the suit was 
premature and the appellants cannot get 
the decree in this suit on the ground of 
default in the payment of rent for the 
months of October and November,’ 1962. 
However, as the case has been referred 
to Division Benzh for decision of the 
aforesaid point, I would like to express 






rent is remitted Sy postal money orde 
within the time mentioned in S, 11 (1) (d) 
of the Act, the landlord cannot jclai 
eviction of the tenant on the ground of 
default in payment of rent. Therefore, 
in my opinion, a tender by the 
tenant to the fandlord before; 


remittance. There may be cases where 
the Jandlord is living at a distant' place 
and rent can be sent to him only by re- 
mittances by postal money order. How- 


‘ever, even if it be assumed in favour: of 


appellants that tender of the rent is 
a condition precedent for remittance by 
postal money order, as was held in Se- 
cond Appeal No, 405 of 1960. (Chalitar 
Prasad v. Badri Narain) decided on 26-9- 
1961 (Pat) tender by postal money order 
is a valid tender and if it is refused by 
the landlord the tenant becomes entitled 
"to remit such rert and continue to remit 
any subsequent rent which becomes due 
in respect of suzh building, by postal 
money order to the landlord”. It was so 
held in that case on which the learned 
counsel for the appellants relies:—_ 


“Section 13 (1). as a matter of fact 
does not speak of any tender of the rent 
by the tenant to the landlord. It speaks 
only of refusal of the rent by the land- 
lord. But. as a refusal implies a tender, 
because unless there is a tender there can 
be no refusal of il, it is inherent in Sec- 
tion 18 (1) that there should have been a 
tender of the rent and then refusal of 
it by the landlord. No doubt, 5. 13 (1) 
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does nof provide the mode of tender. and, 
that sending of rent by money order does 
amount to its tender, but in my opinion, 
in order to satisfy the requirements of 
Section 13 (1), it is necessary that the 
rent. which is sent by money order, in 
the first instance, but, is refused, should 
be re-sent to the landlord, again by postal 
money order, and unless that is done 
there can be mo compliance with Sec- 
tion 11.(1) (d) read with Section 13 (1} 
of the Act. Clause (d) of Section 11 (1) 
speaks of the rent due having been ‘valid- 
ly remitted’ in accordance with Section 13, 
It is only when the landlord has refused 
to accept the rent and then the tenant has 
remitted the rent so refused to the land- 
lord by postal money order, that the rent 
can be said to bave been ‘validly remit- 
ted’ within the meaning of Section 11 (1) 


(d) read with Section 13 (1) of the Act”, 


In the instant case, as observed ear- 
lier, the respondents having first tenders 
ed the rent for the month of October, 
1962 by postal] money order and after its 
refusal by the appellants having re- 
remitted the rent for the month of Octo- 
ber, 1962 together with the rent for the 
month of November, 1962, they have 


complied with the requirements of Sec-. 


tion 13 (1) of the Act. It may further 
be stated that the point in this form has 
been taken for the first time in this Court. 
From the cross-examination of D. W: 5 
it appears that even the rent for the 
month of October, 1962 was sent by 
money order only after there was a re- 
fusal of tender by the landlord. The 
. Courts below, therefore do not appear to 
have erred even on this point, 


5. In the result, I find no merit 
fn the appeal and it is accordingly dis~ 
missed with costs. 


SHIVESHWAR PRASAD SINHA, J.: 
6. I agree with my learned brother 
that the appeal has to be dismissed. An 
impression is created by the wordings of 
Section 13 of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947 that 
the initial tender of rent by the tenant 
to the landlord should be personally by 
the tenant and it is only when the land- 
lord refuses to accept the rent so ten- 
dered that the tenant may send the rent 
by postal money order. The wordings of 
the section have already been quoted by 
my learned brother in this judgment and 
I need not repeat them here. -I, however, 
think on reading . section carefully 
that rent could be tendered in two ways, 
either personally or by an agent. The 
post office ig equally an agent and, 
therefore. I think that rent could initially 
be tendered through postal money order 


and even on the refusal of such tender. 


the tenant was entitled to take recourse 
to send the money by postal money order. 
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This having been done in the instant case, 
there is no merit in the contention of 
learned counsel for the appellants that the 
tender of rent should first be a personal 
tender by the tenant to the landlord and 
only when the landlord refuses to accept 
such tender that the rent could be senf 
by postal money order, _ 

Appeal dismissed. 
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AIR 1973 PATNA 85 (V 60 C 34) 
U. N. SINHA, €C.: J. AND 

ANWAR AHMAD, JJ, - 

Niranjan Kumar Goenka, Petitioner 
v. The University of Bihar. Muzaffarpur 
and others, Opposite Party. 

Civil Writ Jurisdiction Case No. 307 
of 1968, D/- 13-7-1971, 

(A) Constitution of India, Art, 226 — 
Quo warranto — Writ in the nature of 
quo warranto cannot be isSued against a 
person not holding a public ‘office. | 

: (Para 3) 

(B) Constitution of India, Art, 226 — 
Successive applications —- Previous writ 
application withdrawn and petitioner 
seeking another remedy open -— 


‘denial of relief by appropriate forum, the 


petitioner again filing writ petition on the 
same facts and circumstances —- Held, 
petition is liable to be dismissed. 
(Para 3) 
(C) Education — Statutes of the Uni- 
versity of Bihar, Chap. XIN, Art. 3 (3) —= 
Where the geverning body of a College 
ceases to exist by efflux of time and a 
new governing body does not come into 
existence, Art. 3 (3) applies and an ad 
hoc committee can be constituted, 
(Para 2) 


Balbhandra Prasad Singh and T. S. 
Tetarvai, for Petitioner; al Narain 
Sinha, J. C., Sinha, S, Mustafi. Indushe- 
kar Prasad Sinha, Fanig Singh. A, B. 
Jha, for Opposite Party. 


_ OBDER:— The petitioner hag filed 
this application under Arts, 226 and 227 
of the Constitution of India, praying that 
tihe appointment of opposite party No. 7, 
as Principal of 5. R, K. Goenka College. 
Sitamarhi, made on the 10th August, 
1965, be quashed by an appropriate writ, 
order or direction, It appears from this 
writ application itself that the petitioner 
had filed an earlier writ application, 
numbered as Civil Writ Jurisdiction Case 
No. 640 of 1966 claiming an identical 
relief. It is stated that that writ appli- 
cation was withdrawn on the 7th October 
1966. According to the petitioner there~ 
after, he had moved the Chancellor of the 
University of Bihar, for relief, but that 
relief has been denied. 
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2e The relevant facts ere as 
follows. It is stated that in 1333, the 
election for the members of the govern- 
ing body of this college was in process 
and for three seats, of which tw. were 
for donor of category ‘A’ and cne for 
donor of category ‘B’, various dates had 
been fixed for filing nomination, scrutiny 
and withdrawal. As there were two valid 
nominations filed for the donor for cate- 
gory ‘A’ the petitioner and Sri Jwala 
Prasad Goenka, the _petitioner’s father, 
were declared elected. Thereafier one 
Jagannath Prasad Singh challeng2d this 
election on the ground that the voter's list 
had not been properly prepared and ulti- 
mately he filed a miscellaneous judicial 
ease in this Court, numbered as Miscel~ 
laneous Judicial Case No. 150 of 1933. Ac- 
cording to the ‘Petitioner, there was some 
order of stay passed by this Court, as a 
result of which the vacancy for the 
donor in category ‘B’ had not beer elect- 
It is alleged that in spite of this 
vacancy, a new governing body started 
functioning from 1963. At that time, the 


post of the principal of the college was ` 


vacant and in due course, the Bihar State 
University Service Commission recom-= 
mended the names of two candidates, who 


. were (1) Dr. N. N. Tiwari, and (2) Sri. 


D. P. Singh. 


It is alleged by the petitioner that 
the governing body which had been con- 
stituted in 1963, as stated above. would 
have, in the usual course, met and ap-« 
pointed Dr. N. N. Tiwari as the princi- 
pal, but an ad hoc committee wes con- 
stituted on the 8th August. 1965 and the 
petitioner was not included as a member 
of this committee. In an emergent meet- 
ing of the ad hoc committee held on the 
10th August 1965, Sri D. P. Singh, op- 
posite party No. 7. was appointed as the 
principal. Jt is alleged that this appoint- 
ment was later on confirmed. The peti« 
tioner has made various other allegations 
in the writ application, which are not 
necessary to be given in detail and the 
contention raised on behalf of the peti- 
tioner by his learned counsel may now 
be narrated. The first argument is that 
as the petitioner was a member of the 
governing body as donor for category ‘A’, 
he had a right to participate in the meet- 
ing convened on the 10th August 1£65 for 
the appointment of the principal of the 
college. It is contended that as the peti- 
tioner was excluded from the meeting 
held on the 10th August. 1965, tke: ap- 
pointment of the principal was altozether 
void and the petitioner is sufficiently in- 
terested now to challenge the appoint- 
ment. The substantial contentions raised 


in the counter-affidavit filed on behalf of ° 


opposite party No. 7 may now be narrat= 
ed. It is alleged that the governing body 
of the college had ceased to exist after 
the 3lst May, 1965 and this governing 
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body had come into existence in or abouf 
January 1962. That is to say, according ' 
to this opposite party, the governing body 
which had existed from 1962, had come 
to an end at the expiry of three academic 
sessions and, therefore, there was 'no re= 
gular governing Jody after the 31st May, 
1965. Thus, it is alleged that an ad hoc 
committee was appointed under Art. 3 (3) 
of Chapter XIII of the statutes ‘of the 
University of Bihar, Muzaffarpur iand it 
is this ad hoe ecmmittee which had mef 
on the 10th August, 1965. when opposite 
party No. 7 was appointed as the prin- 
cipal, These are the substantial conten- 
tions of the two ‘parties and the learned 
counsel for the University of Bihar has 
also supported the stand taken by Op-+ 
posite Party No, 7, as stated above 


According to the learned counsel for 
the petitioner, as poll was going to be 
held in 1963, as mentioned in paragraph 4 
of the writ application, a regular govern- 
ing body was in existence and it would 
have continued upto 1966 and, therefore, 
the formation of the ad hoe committee in 
August. 1965 was invalid. Moreover, it 
is urged that uncer Art. 3-(1) notice was 
required, as it was a case of dissolution 
of the old governing body. However, 
these contentions raised by the learned 
counsel for the petitioner are not: at all 
valid. What was happening in 1963 was an 
attempt to form the governing body and 
it cannot be held that a full-fledged gov- 
erning body had come into existence in 
1963. _ Paragraph 18 of the writ applica- 
tion itself makes it clear that the old 
governing body could not have been in- 
existence in 1966. According to this para. 
graph, in the process of election as: donor 
members of catezory ‘A’, the petitioner 
and his father were elected as members 
of the governing body on the 28th Febru- 
ary 1966. Therefore, the contention rais- 
ed on behalf of the opposite parties is 
quite correct that the old governing: body, 
which had come into existence in 1963. 
had ceased to exist by efflux of time on 
the 31st May, 1963. Therefore, Art: 3 (3) 
applied and an ad hoc committea had 
been constituted in August, 1965. There- 
fore, the main contention raised to the 
effect that the petitioner was a member 
of the governing tody on the 10th August, 
1965 must be negatived, 

3. <Accordirg to the Jearned coun- 
sel of the opposite parties, this writ ap- 
plication is really in the nature of a writ 
of quo warranto and-no such writ can 
issue in this case. as the opposite party 
No, 7 is not holdirg a public office. There 
is a good deal of force in this contention. 
Moreover, it appears from the facts on 
the record that the appointment of op- 


-posite party No. 7 by the ad hoc com~ 


mittee had, in effect. been confirmed by 
the Chancellor in 1966 and when the 


’ heard learned counsel 
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previous writ application filed by the 
petitioner was withdrawn. by -him, there 
is hardly any reason for giving relief to 
the petitioner on the same facts and cir- 
cumstances. This second attempt. made 
by the petitioner by a writ application 
in this Court cannot but fail. Having 
for the parties we 
do not think that any point has been 
made out for granting the relief prayed 
for. This writ application is, therefore, 
dismissed with costs payable to opposite 
party No. T7, which we assess at 


m 200/-. 
= Petition dismissed, 





‘AIR 1973 PATNA 87 (V 60 C 35) 
B. D. SINGH, J. 
Rajendra Misra, Petitioner v. The 
State of Bihar and others, Respondents. 
Civil Writ Jurisdiction Case No, 735 
of 1970, D/- 8-7-1971. l 
(A) Panchayats -— Bihar Panchayat 
Raj Act (7 of 1948), S. 79 (D (i) — Sec- 
tion 79 (1) (i) does not disqualify a 
Mukhiya for misappropriation or negli- 
gence or for not entering certain amount 
in Lekha Nidhi Bahi — It is only if he 
has definite share in a contract taken on 
behalf of Gram Panchayat that he is dis- 
qualified under that section. (Para 5) 


(B) Constitution of India, Art. 226 — 
Where the Court or a Tribunal has erred 
in coming to the conclusion on findings 
of facts, the error is apparent on face of 
the order itself and the High Court can 
interfere with it. Misc. Judi. Case 
No, 583 of 1961, D/- 12-12-1961 (Pat) and 
1971 BLJR 978, Rel. on. (Para 5) 


(C) Constitution of India, Art. 226 — 
Even though a petitioner has alternative 
remedy before election tribunal, if the 
election was held im spite of the stay 
order passed by the High Court earlier, 
the election cannot be sustained and has 
to be quashed in writ petition. 

(Para 6) 


Cases Referred: Chronological - Paras 
(1970) C. W, J. C. No, 514 of 1970, 


D/- 20-4-1970 = 1971 BLJR 
978, Jahuri Mandal v. Chandra- 
mauleswar Singh 5 


{1961) Misc. Judi. Case No, 583 of 
1961. D/- 12-12-1961 (Pat). Damo- 
dar Pd. Singh v. S&S D. O. | 
Muzaffarpur 5 
Satyanand Kumar and Ramanand 
Kumar, for Petitioner; S. B. Sanyal, 
Brahamand Singh and Choudhary S., N. 
Misra. for Respondents.. 
ORDER:— This application under 
Arts. 226 and 227 of the Constitution of 
India has been preferred by Rajendra 
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Misra the sole petitioner against the 
order dated 14-3-1970, passed by the 
Sub-Divisional Officer, respondent No. 2, 
rejecting the nomination paper filed by 
the petitioner who was a candidate for 
the post of Mukhiya of Goshpur Pan- 
chayat in Raghopur Anchal. Sub-Division 
Supaul in the district of Saharsa. The 


_ application of the petitioner was admitted 


by this Court on 3-4-1970 and by order 
D/- 21-4-1970, this Court passed an order 
that pending the hearing of this applica- 
tion there would be a stay of the election 
of the Mukhiya of the said Panchayat. 


2. In order to appreciate the point 
involved in this application it will be 
necessary to state briefly the facts. 


On 4-3-1970, the petitioner filed a 
nomination paper along with four others 
including Sri Krityanand Misir, respond~ 
ent No. 4. The nomination of the peti- 
tioner was accepted by the Block Deve- 
lopment Officer, respondent No. 3. Against 
the acceptance of his nomination paper 
respondent No. 4 filed an application 
under Rule 23, Clause 4 of the Bihar 
Panchayat Election Rules (hereinafter re- 
ferred to as the rules) before the Sub- 
Divisional Officer, respondent No, 2 who 
by the impugned order rejected his nomi- 
nation paper mainly on the ground that 
the petitioner had taken Rs. 2,406.70 paisa 
on behalf of the Gram Panchayat for the 
construction of a sluice gate but the 
petitioner did not construct the same and 
it was alleged by respondent No, 4 that 
the petitioner had misutilised the entire 
money. in his personal share and interest. 
A certificate proceeding also was started 
against the petitioner to realise the 
amount but he had not deposited the cer- 
tificate amount in the Government trea- 
sury. Even body warrant was issued 
against the petitioner and he was evad- 
ing execution of the same, 


The further allegation against the 
petitioner was that the money was not 
even entered in “Lekhanidhi Bahi” of the 
said Gram Panchayat. In order to sup- 
port the said contention respondent No. 4 
had filed a certified copy of the certi- 
ficate proceeding before the Sub-Divi- 
sional Officer which also indicated that 
the certificate proceeding was pending till 
then against the petitioner, Another cer- 
tified copy of Gram Panchayat Case No. 8 
of 1970 was filed by respondent No. 4 
before the Sub-Divisional Officer to show 
that the petitioner had misutilised the 
amount. Before the Sub-Divisional Offi- 
cer the petitioner admitted that he had 
received an advance as alleged in the. 
capacity of a Mukhiya and executed an 
agreement of the said contract along with 
one member of the executive committee 
as required under law. He however 
stated that he had utilised the whole 


amnint nroanarly. Tn ennnnart nf hie etatis 


88 Pat. [Prs. 2-5] 


ment he also filed an affidavit. The Sub- 
Divisional Officer. after hearing the par- 
ties and perusing the record held that he 
was satisfied that the petitioner had share 
and interest in the contract directly or 
indirectly and while entering into an 
agreement on behalf of the Gram Pan- 
chayat had misutilised the advanced 
amount for his own interest and at his 
own risk. On that ground T 
No. 2 rejected the nomination paper 
which was filed by the petitioner and set 
aside the order of the Block Development 
Officer. respondent No, 3. It is against 
this finding and the order that the peti- 
tioner has come up before this Court. 
Reon No. 4 has also filed a counter- 
avit. 


3. In spite of the said order of this 
Court dated 21-4-1970, the election oz res- 
pondent No. 4 as Mukhiya was held on 
95-4-1970. Thereafter on 12-5-1970, the 
petitioner filed an application dated 8-5- 
1970 in this Court for initiating a con- 
sempt proceeding against the Sub-Divi- 
sional Officer and Block Development 
Officer for disobedience of the said order, 
In that application the Sub-Divisional 
Officer was impleaded as respondent No. L 
and the Block Development Officer was 
impleaded as respondent No. 2. On 13-5< 
1970, this Court ordered issue of notice 
to the Sub-Divisional Officer and Block 
Development Officer for showing cause as 
to why a conmiempt proceeding be not 
started against them for disobeying the 
order of this Court dated the 2ist April, 
1970, staying the election of the said Gram: 
Panchayat in spite of the petition along 
with stay order having been filed by the 
petitioner before them. It appears that 
thase two contemners filed show cause and 
tendered an unqualified apology. This 
Court by an order dated 1-9-70, observed 
that the two contemners i.e, the Sub- 
Divisional Officer and the Block Develop- 
ment Officer were present in Court. Mr. 
Katariar, learned counsel for the con- 
temners stated that his ‘clients tendered 
unqualified apology in the case. They 
had not intentionally flouted the order of 
this Court. In that view, their apology 
was accepted and the contempt proceed- 
ing. against them was dropped. It was 
however observed that the said order pass- 
by this Court was without prejudice to the 
case of the petitioner regarding the retec- 
tion of his nomination paper. The show 
cause petition filed by the Sub-Divisional 
Officer and the Block Development Offi- 
cer in the contempt matter would be 
taken into consideration at the time of 
fina] hearing of the writ application. In 
‘paragraph 4 of the show cause the Sub- 
Divisional Officer as well as the Block 
Development Officer stated that since the 
order of this Court was received the 
result of the poll was not sent for pub- 
lication in the Bihar Gazette and the same 
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was not published in the official gazette. 
Kirtyanand Missir was asked by the Elec- 
tion Officer not to take oath of the office 
of Mukhiya of the said Gram Panchayat. 


A, In this case respondent No. 4 
on 21-4-1970. filed a counter-affidavit 
mentioned earlier. stating inter alia that 
the petitioner had defaleated the money 
belonging to the Gram Panchayat and 
thereby he had personal interest in the 
contract inasmuch as the contract money. 
obtained by him was not entered in the 
‘Lekha Nidhi Bahi’ and the goods receiv~ 
ed in kind for completion of the contrac# 
were also sold away by him and thereby 
the petitioner profited himself at the cost 
of the Gram Panchayat. <A certificate 
proceeding was also started against the 
petitioner on 6-7-1963 by the ` Block 
Development Officer which was register~ 
ed as certificate case No. 265 of 1963-64 
and body warrant was issued against him 
for his deliberately and intentionally 
evading the procasses and till the date of 
the filing of nomination paper he did not 
pay the said certificate dues. It was fur- 
ther stated therein that the petitioner 
having realised that he was disqualified 
by his said acts and omission, deposited 
the certificate dues long after the rejec- 
tion of his nomination paper, and just 
before filing his application in this Court. 
Therefore it was contended on behalf of 
respondent No, 4 that the petitioner had 
rightly been held by respondent No. 2 to 
be disqualified under Section 79 (1) (i) of 
the Bihar Panchayat Raj Act, 1947 (here- 
after referred to as the Act); the relevant 
portion of which reads as follows:— 

“Notwithstanding anything contained 
în this Act. a person shall be disqualified 
for election, nomination or appointment 
as a Mukhiya if such person has directly 
or indirectly any share or interest in any 
contract with, by or on behalf of the 
Gram Panchayat while owing such share 
or interest”, 

It was further contended on behalf of 
respondent No. 4 by learned counsel that 
the finding of facts by respondent No. 2 
was based on the evidence on the record 
and this finding clearly disqualifies the 
petitioner under the aforesaid provision 
ef the Act and as such the nomination 
e of the petitioner was rightly reject- 


5. In my opinion those findings are 
mot sufficient to disqualify the petitioner 
under the aforesaid provision and to re- 
fect his nomination paper. Section 33 of 
the Act empowers the Government to 
entrust the Gram Panchayat to enter 
into a contract for certain purposes indi- 
cated therein. Section 34 of the Act fur- 
ther provides the liability against the 
members of the committee of the Gram 
Panchavat including the Mukhiya. It 
makes it clear that if there is any mis- 
appropriation or misconduct or neglect on 
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the part of the members of the committee 
including the Mukhiya, Government shall 
have the power to institute a suit or case 
under the said section on its own initia- 
tive. Obviously, therefore for the alleg- 
ed misdeed and acts of commission and 
omission on the part of the petitioner, 
there is ample power provided under Sec- 
tion 34 of the Act. In that view of the 
matter it was not the intention of the 
Legislature under Section 79 (1) (i) of 
the Act to disqualify a Mukhiya for mis- 
appropriation or his neglect or for nof 


entering the amount in the ‘Lekha Nidhi ` 


Bahi’. If the petitioner had some definite 
share in the contract which he had taken 
on behalf of the government then of 
course he might have been disqualified 
but there is no evidence on the record to 


establish that he had any definite share: 


or profit or interest in the contract which 
he had entered into on behalf of the said 
Gram Panchayat. 


It was further contended on behalf 
of respondent No. 4 that the impugned 
order was passed on the clear finding of 
facts, which should not be interfered with 
by this Court under Arts. 226 and 227 
of the Constitution. as it requires investi- 
gation, since it is a disputed question of 
facts. In my opinion respondent No, 2 
has enred in coming to the conclusion on 
those findings of facts, and the error is 
apparent on the impugned order itself. 
Therefore, this Court has ample jurisdic- 
tion under those articles to interfere with 
the said order. I find support of my 
Eee from the series of cases decided 

y this Court (Vide unreported judgment 
ve 12-12-1961 by Untwalia, J, in Damo- 
dar Pd. Singh v. S. D. O. Muzaffarpur, 
{Mise, Judl. Case No. 583 of 1961 (Pat), 
and also vide unreported judgment. D/- 
20-4-1970 in Jahuri Mandal v. Chandra-~ 
mauleshwar Singh, (C. W.J. C. No, 514 of 
1970) (Pat) by Kanhaiyaiji. J.) 


6. Lastly, it was contended on be~ 
half of respondent No. 4 that since rès- 
pondent No. 4 was already elected as 
Mukhiya, and since he was functioning, 
as such, the petitioner’s remedy was not 


under writ jurisdiction, but the petitioner . 


has alternative remedy, before’ the elec- 
tion tribunal. In a normal case no doubt 
T would have accepted this contention of 
the learned counsel, but in the instant 
case as stated earlier. respondent No, 4 
was elected. as Mukhiya in spite of the 
stay order passed by this Court. In this 
view of the matter the election of res- 
pondent No, 4, so held cannot be sustained, 
and it has got to be quashed. The im- 
pugned order dated 14-3-1970. passed ‘by 
respondent No. 2 rejecting the nomina- 
tion paper of the petitioner cannot be 
upheld and the same has also got to be 
quashed, . 


S. S. Prasad v. Board of Secondary Education 


[Pr. 1] Pat. 89 


7. It is obvious that as a result of 
my order the declaration of respondent 
No, 4 as the duly elected Mukhiya of the 
said Panchayat shall stand cancelled, and 
the impugned order dated 14-3-1970 shall 
also stand quashed. It will now be for 
the appropriate authority to decide, and 
take such steps as it may deem fit and 
proper to take In the matter for holding 
fresh election in accordance with the 
rules in consequence of my order. 


8. In the result. the application ig 
allowed and the impugned order is quash- 
ed with the above direction. There will 
be mo order as to costs, in the circum- 


stances of the case. 
Application, allowed, 





AIR 1973 PATNA 89 (V 60 C 36) 
KANHATYAJL J. 


Shyam Sundar Prasad, Petitioner v. 
The President, Board of Secondary. 
Education, Bihar, Patna, and others, Res- 
pondents, 


Civil Writ Jurisdiction Case No, 1998 
of 1970. D/- 21-5-1971. 


(à) Bihar High Schools (Constitution, 
Powers and Functions of Managing Com- 
mittee) Rules (1964), R. 39 — President 
of the Board can appoint an ad hoe com- 
mittee of one or more than one person 


assigning functions of the Managing 
Committee, (Para 6) 


(B) Bihar High Schools (Control and 
veh uate of Administration) Act (13 of 
1960), S. — Reconstitution of ad hoe 
FSRA S -= Committee once formed can 
be varied — Expansion of committee is 
covered by S. 5 but removal of person 
from authority is not covered by Sec- 
tion 5 (2) (Bihar High Schools (Constitu- 
tion, Powers and ee of Managing 
Committee) Rules (1964), R. 39). 

(Para 7) 


Cases Referred : Chronological Paras 


AIR 1952 SC 16 = 1952 SCR 135, 
Commr. of Police v. Gordhandas 
Bhanii 

Balbhadra Prasad Singh and Ramesh- 
war Prasad Singh for Petitioner; Sushil 

Kumar Jha and Rama Raman, for Res- 

pondents. 


ORDER:— In this writ application 
under Arts. 226 and 227 of the Constitu- 
tion of India, petitioner Sri Shyam Sundar 
Prasad has challenged the validity of the 
order dated the 18th July. 1970 (Annexure 
1) made by the President, Board of Se- 
condary Education, Bihar. respondent 
No, 1 (hereinafter referred to as “the 
President of the Board)” and the oa 
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dated the 23rd October, 1970 (Annexure 


3) made by the Appellate Authority, 


2. There is a High School at 
Islampur in the district of Patna named 
Netaji Shri Subhas High School (herein= 
after referred to as ‘the School’), The 
school was managed by a Managing Com- 
mittee with effect from the ist August, 
1964, constituted in accordance with the 
provisions of Bihar High Schools (Cons 
stitution, Powers and Functions of 
Managing Committee) Rules, 1964, herein~ 
after called ‘the Rules’. The petitioner 
was the President of the Managing Com- 
mittee. Subsequently. in 1967, the Rules 
were amended and the amended Rules 
came into force with effect from the 24th 
May. 1967. Rule 37 requires that “for 
each school a. Managing Committee shall 
be constituted in accordance with these 
rules. within a period of two years from 


the date of publication of these rules in. 


the Official Gazette” and Rule 39 thereof 
provides that “where a Managing Com-~ 
mittee is not constituted. in accordance 
with these rules, within the period speci~ 
fied in the Rule 37, the powers and duties 
of the Managing Committee,. President 
and Secretary shall. until its constitution 
in accordance therewith be exercised 
and performed by such person as may be 
appointed by the President of the Board 
of Secondary Education for the purpose”. 
No Managing Committee was constituted 
according to the new Rules within the 
prescribed period aforesaid and by noti- 
fication No. 1158 dated the 22nd -May, 
1969, the President of the Board (res~ 
pondent No, 1) acting under the aforesaid 
Rule 39 appointed the petitioner the Pre~ 
sident of the then Managing Committee 
to exercise and perform the powers and 
duties of the Managing Committee, Presi-« 


dent and Secretary with effect from the 


24th May. 1969 until the constitution of 
a Managing Committee in accordance with 
the rules. The petitioner was function- 
ing as the Managing Committee, Presid- 
ent and Secretary. of the said school. 
The President of the Board in the mean=« 
time changed the constitution of the ad 
hoc committee by a fresh notification 
issued in continuation of the earlier neti- 
fication. He constituted an ad hoc Com- 
mittee consisting .of respondents 2 to $ 
and the petitioner with the Block Deve~ 
lopment Officer, Islampur (respondent 
No. 2) as its President. A copy of the 
said order and communication dated the 
18th July, 1970, is Annexure 1 to the writ 
application. The petitioner was aggriev- 
ed bv this order and he preferred an ap- 
peal before the Appellate Authority ap- 
pointed under Section 6 of the Bihar High 
Schools (Control and Regulation of Ad- 
ministration) Act 1960. hereinafter re- 
ferred to as ‘the Act’. Shri N. D. J, Rao, 
Secretary to the Government, Education 
Department, Bihar. and Appellate Autho- 
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A. I R. 
rity under the Act admitted the appeal 
and stayed the operation of the aforesaid 
order of respondent No, 1. A copy of 
the order is Annexure 2 to the writ ap- 
plication. The Appellate Authority on 
final hearing dismissed the appeal ‘by its 
order dated the 23rd October. 1970. A 
copy of the said order is Annexure 3 to 
the writ application. The petitioner -has 
moved this Court for quashisg. these 
orders by issuance of writ of certiorarL 
- It is calmed in the petition 
that under Rule 39, respondent No. 1 is 


- empowered to arpoint only one person 


who is to function as the Managing Com- 
mittee. President and Secretary of the 
School concerned, and the said Rule 39 
does not contemplate the appointment of 
more than one person as member of the 
ad hoc Committee. At any rate, it is 
Said that the said rule does not envisage 
the exercise of the power of appointing 
ad hoc committee on more than one oc- 
casion, nor does it make the appointment 
of the appointee as perilous as to render 
| removable from the office at the 
pleasure of the President of ‘the Board. 
In paragraph 15 cf the writ application, 
it is said that at the time of argument | 
of the appeal before the learned Appel- 
late Authority it appeared from the Te- 
levant file that the aforesaid order (An~ 
nexure 1) was passed by respondent 
No. 1 at the instar-ce of the State Minis- 
ter for Education, Government of Bihar. 
In paragraph 16 of the writ application, | 
a short history cf the political rivalry 
Setween the petitioner and respondent 
No, 5. Sri Ramsharan Prasad Singh, is 
given; and in paragraph 17 it is stated 
that respondent Noa. 5 supports the pre- 
cent Ministry, and as such the State 
Minister for Education has. under his in- 
fluence, mala fide interfered with, the 
working of the President of the Board 
which is an autonomous body and caused 
the said order dated the 18th July, 1970 
(Annexure 1) passed against the peti-~ 
tioner. l 

4. Cause has been shown' by 
Sri Ram Sharan Prasad Singh. respond- 
ent No. 5, to whom the notice of the writ 
application was ordered to be issued. In 
tne counter-affidavit filed on behalf of 


. raspondent No. 1, it hag been asserted 


tnat the President of the Board (respond-~ 
ent No, 1) had full authority to appoint 
more than one person to constitute ad 
hoc committee to exercise powers and 
carry on duties of the Managing Com- 
mittee. It is also stated that the state- 
ments made in paregraph 17 of the writ 
aoplication are unwarranted, false and 
baseless, ° 

5. Mr: Balbhadra Prasad Singh. 
learned counsel appearing for the peti- 
tioner. raised three contentions: (1) that 
Rule 39 does not conternplate formation 
of an ad hoc committee of more than one 
person; (2) that since once the power ‘has 
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been exercised by the President of the 
Board under Rule 39. he cannot exercise 
it again for removing the appointed per~ 
sons without observing the procedure 
Jaid down by Section 5 (2) of the Act 


and (3) that the act of reconstitution of . 


the ad hoc committee by the President 
of the Board on the behest of the Minis- 
ter is mala fide. >. 


6. - Learned Counsel urged that the 
powers and duties of the Managing Com-~ 
mittee, the President end Secretary are 
one and can be performed by only -one 
person who may be ‘appointed by the 
President of the Board, According to learn- 
ed Counsel, the word ‘person’ has been 
used in si ar number in Rule 39 by 
the framers of the Rules intentionally 
in order to empower such person to ex~ 
ercise powers and carry on duties of the 
Managing Committee, President and Sec- 
retary whose functions are unified, Learn< 
ed Counsel pointed out that the word 
‘person’ can be read as ‘persons’ in plural 
under the General Clauses Act. but the 
word ‘person’ used in Rule 39 has to be 
read in its context. In my opinion, it is 
not possible to accept the contention. 
There are different functions of. the 
Managing Committee, President and Sec- 
retary under the Rules. It is for the 
President of the Board to decide that 
where a Managing Committee is not con- 

ituted, in accordance with the rules, 
within the period specified in Rule 37. 
the powers and duties of the Managing 
Committee, President and Secretary shall, 


until its constitution in accordance there- 


with, be exercised and performed by such 
person Or persons as may be appointed 
by him. A simple construction of R. 39 
indicates that it is left to the discretion 
of the President of the Board to 
appoint an ad hoe committee of one 
person or more than one person as- 
signing functions of the Managing Com- 
mitte, President of the outgoing Manag- 
ing Committee in the beginning was ap- 
pointed by the President of the Board 
for the purpose of carrying on the coms 
bined affairs of the Maneging Committee, 
President and Secretary. The President 
of the Board, perhaps due to delay in the 
formation of a regular Managing Com- 
mittee, considered that the ad hoc com- 
mittee should be expanded in the interest 
of better management of the affairs of 
the school. This is amplified by the dis- 
tribution of powers and functions of the 
Managing Committee, President and Sec- 
retary. The Block Development Officer 
of Islampur was made the President, the 
Consolidation Officer, Ekangarearai, Dr. 
Rashid Khan and the petitioner the mem- 
bers and Sri Ramsharan Prasad Singh, 
M. L. A, (respondent No. 5) the Secretary, 
This constitution of the ad hoc Committee 
is valid and in consonance with the ob- 
iects of Rule 39. 
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OT Section 5 (1) of the Act pro- 
vides that “for every high school there 
shall be a managing committee constitut- 
ed in such manner as may be prescrib=_ 
ed”, and Clause (2) provides that “if the 
Board is of the opinion that the’ manag- 
ing committee of a high school is not 
functioning in a way conducive to the 
maintenance of discipline among its tea~ 
chers and pupils and is not carrying out 
the directions of the Board or adminis~ 
tering the financing of such school proper- 
ly it may, by an order. after giving the 
managing committee a reasonable oppor- 
tunity -of being heard, suspend for a 
period not exceeding six months or dis- 
solve the managing committee”, Clause (3) 
of the aforesaid Section 3 lays down that 
“where the Board suspends or dissolves 
a managing committee under sub-set- 
tion (2), the powers and duties of the 
managing committee shall be exercised 
and performed by such person or persons 
as may be appointed by the Board until 
the expiry of the period of suspension or 
the reconstitution of the managing com- 
mittee. as the case may be” and. Cl' 4 
lays down that “where a managing com- 
mittee is dissolved under sub-section (2), 
a new managing committee shall be con- 
stituted in accordance with the rules made 
in this behalf within one year of such 
dissolution”, Section 6. Clause (1) pro- 
vides that “any person aggrieved by an 
order made by the Board under Cl. (b) 
of Section 4 or under Section 5 may, 
Within sixty days of such order, prefer 
an appeal to the authority appointed ig 
this behalf by the State Government: and 
the appeal shall be disposed of in the 
prescribed manner”. A plain reading of 
Section 5 of the Act makes it clear that 
there is a difference between the powers 
exercised by the Board under Section 5 
of the Act and the powers exercised by 
the President of the Board under R. 39 
of the Rules. The provisions of Sec 5 
of the Act are applicable only in a case 
Where the President of the Board decides 
to suspend or dissolve any managing com~ 
mittee. In the present case the Presi- 
dent of the Board has done neither of 
these. The ad hoc committee consisting 
of the sole member, namely, the peti- 
toner, wag neither suspended nor dis- 
solved. but the ad hoc committee has 

only expanded by the addition of 
four new members. Now, when the ad 
hoc committee has five members, the 
various functions have to be distributed 
among these members. The expansion of 
the ad hoc committee is covered by the 
provisions of Section 5 of the Act. It 
is not possible to accept that any action 
in regard to removing a person from 
authority is covered by Section 5 (2) of 
the Act, All that has been done by An- 
nexure 1 is to add four persons to be 
members af the ad hoe committee. Re- 
constitution of an ad hoc committee under 










the same reason, I cannot accept that an 
ad hoc committee once formed can never 


to hold that this power must be ex~ 
ercised once for all for formation of.a 
particular ad hoc committee and that 
thereafter so long as that committee is 
in existence, no member can be added to 
it. This point raised by learned Counsel 


or the petitioner must, therefore, fail, 
8. In my opinion, the petitiioner 


stands on an even weaker ground on the 
question of the order being mala fide, 
The foundation of mala fide is contained 
in paragraph 15 of the writ petition. I 
have already referred to the same in 
which it is stated that the impugned order 
(Annexure 1) was passed by respondent 
No 1 at the instance of the State Minis- 
ter of Education, Government of Bihar, 
Mr. 5. K. Jha, learned Government Plea- 
der No. 2, produced before me the réle« 
vant case record from the office of the 
President of the Board, There is noth- 
ing in the record to show that the afore- 
said ad hoc managing Committee was res 
constituted with five persons at the inst- 
ance of the Minister concerned. In this 
connection, learned Counsel for the peti+« 
tioner relied on a decision of the 
Supreme Court in Commr. of Police v, 
Gordhandas Bhanji, (AIR 1952 SC 16); 
but the facts of that case are entirely dif- 
ferent. In that case, the Commissioner 
of Police was the only person vested with 
authority to grant or refuse licence for 
erection of a building for the purpose of 
public amusement. The power to do so 
was vested in the Commissioner of 
Police and not in the State Government, 
It was held that the: order of cancellas 
tion was not an order by the Commis~ 
sioner but merely intimation by him of 
an order passed by another authority, 
namely, the Government of Bombay. 

the only person who could effect. the 
eancellation was the Commissioner of 
Police, there was no valid order of can 
cellation. I do not think in the circum- 
stances of this case that the order passed 
. my the President of the Board is mala 

e. 


i 9. For the reasons given above, I 
find no merit in any of the contentions 
raised on behalf of the petitioner. As 
a result. the application fails and is dis- 
missed: but in the circumstances of the 
case there will he no order for cost. 


Application dismissed, 


et enh oe EY 
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Hazari Mull Jain Appellant v. Md, 
azir and others. Respondents. 


= A E A, D. No, 466 of 1968, D/- 23-4 
1971 from decisicn of T, P, Choudhary, 
fist Addl, Judi, Commr.. Chotanagpur, 
Ranchi, D/~ 21-5~1968, | 

(A) Limitation Act (1908), Art. 144 
— Possession of one co-heirg — 'When 
adverse to the otker co-heirs, | 


In order to establish adverse pos 
session of one co-heir as against another, 
it is not enough to show that one out of 
them is in sole possession and enjoyment 
of the profits of the properties. Ouster 
of the non-possessing co-heir, by the co- 
heir in possession who claims his pos- 
session to be adverse, should be made ouf, 
The possession of one co-heir is consider~ 
ed, in law. as possession of all the co- 
heirs, When one co-heir is found to be 
in possession of the properties, it is pre+ 
sumed to be on the basis of joint, title, 
The co-heir in possession, cannot render 
his possession adverse to the other co# 
heir not in possession, merely by any 
secret, hostile animus on this own part in 
derogation of the other co-heirs; ‘there 
must be evidence of open assertion of 
hostile title. coupled with exclusive pos- 
Session and enjoyment by one of them 
tO the knowledge of the other, so as to 
constitute ouster. This does not neces- 
sarily mean that there must be an ex- 
press demand by one and denial by the 
other. Whether ouster has been proved 
to the knowledge of one party or the 
other would depend upon the facts and 
circumstances of each case, Whether 
there was ouster or not can also be ing 
ferred from the proved fact that co-heir 


‘ook and maintained notorious exclusive 


possession În assertion of hostile title, 


and continued in such possession for a 


considerable time and the excluded heir 
took no steps to vindicate his title. : ATR: 
1957 SC 314 & AIR 1963 Pat 108 & AIR 
1964 Pat 301. Rel. on, (Paras 14, 15) 


(B) Civil P, C, (1908), O. 41. R. 23 — 
erent -power of remand — Courts 
should be slow to exercise it, 


_. it is true that appellate Courts ‘have 
inherent powers of remand as well as 

c powers of remand given to them 
by the Code. but the Courts should be 
slow to exercise that jurisdiction, and 
should only use it in appropriate cases. 
A remand should not be ordered when the 
defect in the proceeding has been done 
due to the negligence or default of the 
party who asks for remand. AIR 1936 
Pat 160, Rel. on. (Para 16) 
Cases Referred: Chronological Paras 


AIR 1964’ Pat 301, 3ujhawan Singh 


v. Mt. Shyama Devi 11, 14 15 


KO/BP/F413/71/MLD © 


1973 
(ATR 1963 Pat 103. Md. Zafir v. 
Amiruddin 


AIR 1957 SC 314 = 1957 SCR 195, 
P. i 


Lakshmi Reddy v, L. Lakshmi. 

Reddy ` 11, 14 
AIR 1953 Pat 326 = 1953 BLJR 
916 Jaigobind Misir v. Nagesar 


Prasad 

AIR 1947 Pat 356 = 224 Ind Cas 
177. Murlimanohar Prasad Singh 
“z Ramlakhan Singh 

AIR 1937 Pat 525 = 18 Pat LT 913; © 
Jatan Thakur v. Ali Jan Mia ` 

AIR 1936 Pat 160 = 16 Pat LT 


CT 
L7 


795, Rampat Sahu v. Bhajiu 6 
` AIR 1931 PC 48 = 58 Ind App l 
106, Govindrao v. Rajabai t4 


AIR 1919 PC 44 = 46 Ind App 
285. N. Varada Pillai v, Jeeva= 


rathnamma t4 
11840) 3 P & D 539 = 52 RR 566. l 
i Culley (Doe d.) v. Taylerson 14 
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Balbhadra Prasad Singh, S. K. Choudhary 
and Naseem Ahmad. for Respondents, 


B. D. SINGH, J.:— This appeal by 
Hazari Mull Jain. adopted son of the 
original plaintiff, Ladu Lal Jain, is direct- 
ed against the judgment and decree of 
¢he lower appellate Court affirming those 
of the trial Court in title suit No. 8/30 of 
1962/67. of the Additional Subordinate 
Judge, Ranchi. dismissing the suit of the 
plaintiff. In order to appreciate the ques- 
tion of law involved in the appeal it 1s 
necessary to state briefly the facts of the 


fase. 


2 The original plaintiff had in- 
stituted the said 


ginally belonged to one Mt. Nhalia. 
the 28th 


whose heirs ‘were brought on record) was 
son of Lakhi 
YT, A 2 
March. : 
said house to defendants 1 and 2. There- 
after on the 11th September. 1944, de~ 
fendants 1 and 2 sold by a registered 
sale deed their 2/8rd share to the origl- 
nal plaintiff Ledulal Jain pa accord- 
ingly came in possession over the same. 
The plaintiff “gurther pleaded that since 
he was perme Sr FEY in aE 
joint. he demanded partition o e pre- 
Sa and on refusal by the defendants 
he instituted the suit, 


ihi 
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3. A written statement was filed on 
behalf of defendant No. 1 wherein he ad~ 
mitted the plaintiff’s case regarding acqui- 
sition of the property by Lakhi and the 
subsequent gift by her to defendants 1 
and 2. It was further alleged that Is« 
mail was the tenant of defendants 1 and 2 
in the disputed house and that they (de= 
fendants 1 and 2) had executed a sale 
deed dated the 11th September, 1944 in 
favour of the plaintiff, but it was never 
acted upon as the plaintiff did not pay 
the consideration money to them. and 
further the plaintiff never came in pos« 
session of the disputed house. which was 
coming in possession of defendants 1 and 
2 from the date of gift, It was, there~ 
fore, asserted that the plaintiff was nof 
entitled to any decree for partition. 


4, A separate written statement 
was filed by Ismail, defendant No, 3 and 
after his death his heirs adopted the 
same. The defence of defendant No. 3, 
as disclosed in the cause of action. and 
the suit was that the suit was barred by 
limitation and adverse possession, The 
further defence was that the disputed 
house was purchased by defendant No. 3 
in the benami name of his mother, Lakhi, 
and therefore Ismail was the true owner. 
It was Ismail who along with his family 
members, lived in exclusive possession of 
the disputed house. Neither defendants 
Nos, 1 and 2 nor Lakhi, nor the plaintiff 
ever came in possession either fointly or 
exclusively. Ismail and his family mem~ 
bers have been continuing in possession 
openly and to the knowledge of all in 
assertion of their own right. It was fura 
ther pleaded that in 1926 defendants I 
and 2 had sent a notice to Ismail alleg- 
ing therein that i had made a gift 
of the said property to defendants 1 and 
2 and, therefore, they had asked Ismail - 
to vacate the said premises or to pay 
rent to them. After’ receipt of the said 
notice Ismail sent reply to defendants 1 
and 2 asserting his own title and pos- 
session and further asserting that there 
was no valid gift to them by Lakhi as 
she had no right to make any gift. Aç- 
cording to the case made out by defen- 
dant No. 3, defendants 1 and 2 had no 
title and the plaintiff had not acquired 
any title by means of his purchase from 
defendants 1 and 2, Thus. according to 
the defendant No. 3, the plaintiff had no 
unity of title and possession and he was 
not entitled to any decree. 

5. On the pleadings of the par 
ties as many as seven issues were fram~ 
ed by the trial court. Out of.them only 
four are important for the purpose of 
decision of this appeal. They are: 


Issue No. 1:— Is the suit as framed 
maintainable ? 


Issue No.. 4:— Is the suit barred by 
limitation and adverse possession? 


+ 
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Issue No, 5: Has plaintiff title in the 
property in suit and is he entitled to 
claim partition ? 


Issue No. 6: Is there unity of title 
and possession between plaintiff and the 
defendants in respect of the suit proper- 
ties? If so, what is the share of the 
plaintiff ? 


6. After considering the evidence 
on the record. the trial court anal held 
that: (i) Lakhi was the real purchaser 
and not a benamidar of defendant No. 3 
(ii) the plaintiffs case regarding gifi of 
the house property by Lakhi to defen- 
dants 1 and 2 was not correct; (iii) de= 
. fendant No, 3 being in adverse posses- 
sion of the house in question acquired 
valid title; (iv) the plaintiff failed to 
es his subsisting title: (v) the plain- 

s Sale deed was valid and for consi- 
pra (vi) the plaintiff failed to prove 
that he himself ever came in possession 
over the suit property: (vii) the suit was 
instituted much. beyond 12 years and so 
it was barred by limitation: and (viii) 
there was no unity of title and posses- 
sion between the plaintiff and the dezen- 
dants in respect of the suit property. V/ith 
Te findings the plaintiff's suit was dis- 
miss 


Ge The plaintiff thereafter pre- 
ferred an appeal before the lower 
appellate Court against the findings, 
which were held against the plaintiff, 
The lower appellate court dismissed the 
appeal mainly cn two grounds, namely, 
(a) non-joinder of necessary parties in 
the suit and (b) defendant No. 3 had 
perfected his title by adverse possession 
since the plaintiff had not established 
unity of title and possession. To support 
the finding that the plaintiff had not im~« 
pleaded necessary parties in the suit, the 
“appellate court in its judgment observed 
that there were unimpeachable docu~ 
ments to show that when Mt. Lakhi died 
in Oct. 1939 she left behind not only 


defendants 1, 2 and 3, but also a daugh=. 


ter Majidan through Sk. Maju and an= 
other daughter named Hamidan through 
her previous husband, besides two bro« 
thers, as disclosed in Ext. H-II, which 
was an application for succession certifi- 
cate filed in 1944 by defendants 1. 2 end 
Majidan, before the Judicial Commissioner, 
Ranchi, for -withdrawal of some amount 
of money which was lying in the name 
or Takni after her death in the Post 
ce. 


8. Mr. Rama Kant Verma, Jearn« 
ed counsel appearing on behalf of the 
appellant has assailed the findings of the 
courts below, and urged that the suit of 
the plaintiff ought to have been decreed. 
However. he conceded that the finding 
of the lower appellate court regarding 
non-joinder of necessary parties In the 
suit is correct. But he challenged the 
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4971, for adding Majidan. Hamidan, 
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other findings of the court below on the 
ground that it failed to appreciate tha? 
defendant No, 3 could not have periected . 
his title by adverse possession, unless he 
established complete ouster of the non 
possessing co-heirs of the suit property. 
as required uncer Article 144 of the 
Indian Limitation Act. 1908. 


9. In order to meet the findings 
of the lower apvellate court regarding 
non-joinder of necessary parties Mr. 
Verma placed before me an application 
under Section 151, Order 1. Rule 10 and 
Order 6. Rule 17 of the Code of Civil 


' Procedure (hereinafter referred to as the 


Code), which was filed on behalf of the 

plaintiff appellant on the 5th’ Jenner: 

am 
uddin and Amiruddin as parties to the 
suit as defendants second party and for. 
issuance of direction to amend para: 9 
in the plaint by adding that the Defen- 
dants 2nd party are also laying claim to 
a share in the property in suit and hence 
are being made rarties to the suit, and 
further praying in the application that 
the case be remitted to the court be- 
low for the said amendment, 


10. Mr. Balbhadra Prasad Singh, 
learned counsel appearing on behalf of 
respondents 3 to 7. heirs of defendant 
No. 3, apposed the said application for 
amendment on the ground that it was 
belated and it would complicate the suit, 
as it will give rise to different cause of 
action. Mr. Naseem Ahmad appearing 
for respondents 1 end 2 (defendants 1 and 
2) also opposed tne said application of 
the appellant. 


11. Mr. Verma submitted that it is 
well established that the amendment 
of the plaint is allowed at any stage, if 
it is necessary for determination of the 
real dispute betwe2n the parties and for 
avoiding multiplicity of suits. There is 
no dispute with regard to this proposix 
tion of law. The main consideration on 
this point is, whether even if the appli- 
cation of the appellant is allowed, the 
plaintiffs suit would succeed, in view of 
the finding that defendant No. 3° had 
succeeded in perfecting his title by ad- 
verse possession, Therefore, before: dis- 
posing of the application filed by the 
appellant, it will b= convenient to decide 
whether the finding of the court below 
regarding adverse possession of defen 
dant No, 3. was in accordance with law, 


12. Mr. Singh contended that the 
plaintiff had not pleaded that defendant 
No. 3 was a co-sharer of the suit pro- 
perty along with defendants 1 and 2. 
The simple case made out in the plaint. 
according to*him, was that after the gift 
from Lakhi defendants 1 and 2 came in 
sole and exclusive possession of the suit 
property. Defendant No. 3 was allows 
ed to remain in the house by defendantg 
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T and 2 as a mere licensee. Therefore, 
he urged that the plaintiff should not 
have been allowed to proceed on a claim 
outside his pleadings, and thereby call- 


ing upon defendant No. 3 to establish . 


complete ouster of other co-sharers from 
the suit property. In order to substan- 


tiate his contention he relied on Murli-. 


‘manohar Prasad Singh v, Ramlakhan 
Singh, (AIR 1947 Pat 356) where Sinha. 
and Reuben. JJ. observed that where a 
claim was never put in issue,.and the 
defendants were not called on to plead 
or to adduce evidence on the point, 
it would be unfair to them to allow the 
plaintiffs to proceed on a claim which is 
outside their pleadings. In this connec- 
tion he also relied on Jaigobind Misir v. 
Nagesar Prasad, (AIR 1953 Pat 326) where 
Das and Narayan, JJ. held that when a 
particular claim had not been made in 
the defence. no amount of evidence could 
be allowed to be adduced with- regard to 
thet. In Bujhawan Singh v. Mt. Shyama 
Devi, (AIR 1964 Pat 301) Mahapatra and 
Tarkeshwar Nath, J similarly held 
that a party cannot lead evidence to 
prove a plea, which is different from, and 
contrary to the plea put up in his plead- 


13. Mr, Verma, on the other hand, 
argued that in the pleading the plaintiff 
clearly stated regarding the relationship 
of defendant No. 3 with defendants 1 and 
2 as well as their relationship with Lakhi. 
In that circumstance itis explicit that 
the plaintiff meant defendant No, 3 as 
co-heir of defendants 1 and 2. In my 
opinion, the plaintiff ought to have clear- 
ly stated so in his plaint. However, for 
the purpose of the instant case. I would 
assume that the plaintiff pleaded that 
defendant No. 3 was co-heir of defendants 
1 and 2 in order to decide whether the 
finding of the court below regarding ad= 
verse possession is in accordance with 
law. In this connection Mr. Verma has 
placed great reliance on P. Lakshmi 
Reddy v. L. Lakshmi Reddy. (AIR 1957 
SC 314) where their Lordships were deal-< 
ing with the question, as to when the 
possession of a co-heir would be adverse 
to the other co-heirs, in the light of the 
provisions contained under Article 144 of 
the Limitation Act. Learned counsel 
drew my attention particularly to some 
of their Lordships’ observations in para- 
graph 4 at pages 317-318 where it was 
held that the possession required under 
Article 144 must be adequate in conti< 
nuity. in publicity and in. extent to show 
that it is possession adverse to the com- 
petitor. But it is well settled that in 


order to establish adverse possession of 


one co-heir as against another, it is not 


enough to show that one out of them,- 


is in sole possession and enjoyment of 
the profits of the properties, Ouster of 
the non-possessing co-heir, by the co- 
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. heir in possession who claims his posses ~ 


sion to be adverse, should be made out, 
The possession of one co-heir is consi- 
dered. in law as possession of all the 
co-heirs. When one co-heir is found to 
be in possession of the properties, it is 
presumed to be on the basis of joint‘ 
title, The co-heir in possession, cannot 
render his possession adverse to the other 
co-heir. not in possession merely by any 
secret, hostile animus on his own part 
in derogation of the other co-heirs there 
must be evidence of open assertion of 
hostile title, coupled with exclusive pos- 
session and enjoyment by one of them to 
the knowledge of the other, so as to 
constitute ouster. 

ships have not laid down a general prin- 
ciple of law. It depends on the facts 
and circumstances of each case, as it will 
appear from the other portion of their 
Lordships’ observation in the same para- 
graph which reads as: ae.sssssesce This 
does not necessarily mean that there 
must be an express demand by one and 
denial by the other. There are cases 
which have held that adverse possession 
and ouster can be inferred when one 


‘¢o-heir takes and maintains notorious ex- 


clusive possession in assertion of hostile 
title and continues in such possession for 
a very considerable time. and the exclud- 
ed heir takes no steps to yindicate 
his title. Whether that line of cases is 
right or wrong we need not pause to 
consider, It is sufficient to notice that 
the Privy Council in N. Varada Pillai v. 
Jeevarathnammal, AIR 1919 PC 44 at p. 47 
quotes, apparently with approval, a pas- 
sage from Culley (Doe d.) v. Taylerson, 
(1840) 3 P & D 539 = 52 RR 566, which 
indicates that such a situation may well 
lead to an inference of ouster ‘if other 
circumstances concur’ (See also Govind= 
rao v. Rajabai, AIR 1931 PC 48).” 

ilar view was taken in Md. Zafir v. 
Amiruddin, (AIR 1963 Pat 108) where 
Mahapatra, and Tarkeshwar Nath, JJ. ob- 
served that the question as to whether 
ouster has been proved to the know- 
ledge of one party or the other would 
depend upon the facts and circumstances 
of each case. In AIR 1964 Pat 301 (supra) 
the decision in AIR 1957 SC 314 was fol- 
lowed and it was similarly observed in 
paragraph 19 at pages 308-309 that whe- 
ther there was ouster or not can also be 
inferred from_the proved fact that_co- 
heir took and maintained notorious ex- 
clusive possession in assertion of hostile 
title. and continued in such possession 
for a considerable time and the excluded 
heir took no steps to vindicate his title. 


15. In the light of the above pro- 
mouncements of law on the subject I find 
that in the instant case the courts below 
have rightly inferred ouster from the 
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- proved facts, which I will presently de- 
monsirate. It was found as a fact ae 
the suit property was in possession oO 

defendant No. 3 although Lakhi was its 
owner after sne purchased it in 1920 
from Jhalia. It was further held as a 
fact that the story advanced by. the plain« 
HE regarding gift of the disputed pro~ 
perty by Lakhi in 1926 to defendants I 
and 2 was not correct. It is also admit~ 
ted fact that Lakhi died in 1939. There 
is nothing on the record to establish that 
defendant No. 3 was living in that house 
as permitted by Lakhi. There is alse 
nothing on the record to show that Lakhi 
or her other heirs ever lived in that 
house along with defendant No. 3. There~ 
fore, the exclusive unobstructed posses- 
sion of defendant No. 3 over that house 
at least from 1926 up to October, 1939, 
when Lakhi died, would be adverse to 
the competitor, Lakhi. who was held to be 
true owner of the said house. She took no 
step in her lifetime to vindicate her 
title. Maju as a natural guardian, ac- 
cording to Mohammadan law, of his 
minor sons, defendants 2 and 2 on the 
basis of the elleged giff of Lakhi had 
sent notice dated the 31st May. 1926 
(Ext I-II) to defendant No, 3 asking him 
to vacate the house alleging therein that 
he was in permissive possession. Defen- 
dant No. 3 replied to that notice by his 
letter dated the lith June, 1926, (Exhi- 
bit J-ID in which defendant No. 3 repu« 
diated the gift by Lakhi in favour of 
defendants 1 -and 2 and asserted his claim 
over the property in his own right. 
Exhibit J-IIT in my opinion, is an evi- 
dence of open assertion of defendant No. 
3 of hostile title as against defendants T 
and 2 also coupled with the exclusive pos~ 
session and enjoyment of defendant No. 3 
over the disputed property. It is not 
known what was the age of defendants I 
and 2 when Ext. J-II was received by 


Maju on the 17th June, 1926. as per ac=« 


knowledgment receipt (Ext, K-ID. Even 
assuming that defendants 1 and 2 were 
born in the same year. that is 1926, it 
was expected that within three years of 
their attaining majority, which would be 
round about 1947. they would have teken 
steps in accordance with law to recover 
possession from defendant No. 3. who was 
clearly asserting hostile title. On the 
contrary. without any obstruction from 
any quarter defendant No. 3 was allow- 
. to remain in the house in exclusive 
- possession. It may further be noticed 
that by the time Lakhi died in October, 
1939, defendant No. 3. as mentioned ear- 
lier, perfected his title by adverse pos« 
session as against Lakhi, ‘Therefore, no 
transmissible interest was left in her 
which could have devolved upon her 
heirs after her death. Even if it is as- 
sumed that it devolved upon her heirs, 


defendants, 1. 2 and 3 what step was 
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taken by defendents 1 and 2 to recover 
possession from defendant No. 3? Obvi-+ 
ously they took no step except that in 
the present suit defendant No, 1 assert- 
ed that defendart No. 3 was tenant of 
defendants 1 and 2 in the house with 
regard to their share. As a fact the 
courts below found against their asser- 
tions. Defendants 1 and 2 could not 
establish that and the courts below have 
found exclusive possession of defendant 
No. 3 over the suit property. Nothing 
has been placed on the record to show 
that any step was taken on behalf of 
even other heirs. who are not parties to 
the present suit. In such circumstances, 
it can safely be Feld that defendant No. 3 
took and maintained notorious exclusive 
possession over the suit property in as- 
sertion of hostile title and continued 
in such possession for a considerable 
time and the excluded heirs toak no step 
to vindicate theic- title in terms of ratio 
in AIR 1964 Pat 301. (supra). 

16. Mr. Verma, however, reiterat: 
ed that adverse possession of defendant 
No, 3 was not found at any rate against 
the other heirs, namely, Matidan, Hami-~ 
dan, Alauddin and Amiruddin, on the 
basis of the appLcation filed on behalf of 
the plaintiff for bermission to amend the 
plaint and for remand of the case, 
Learned counsel urged that, therefore. if 
is necessary to remand the case to the 
court below in order to find out whether 
there was assertion of adverse possession 
by defendant No. 3 against those four 
heirs also. In my opinion, on the facts 
and in the circumstances of the case no 
useful purpose will be served by remand- 
fing the case, since, as held earlier, the 
defendant No. 3 maintained - notorious 
exclusive possession in assertion of hos- 
tile title and nothing is placed on the 
record to show that any step was taken 
on behalf of any of the heirs. If the 
plaintif’s prayer of remand is accepted, 
it will unecessarily prolong the litigation. 
On the practice of remand in Rampat 
Sahu v. Bhajju Sahu (AIR 1936 Pat 160) 
Courteny-Terrell, C. J. and Verma. J. 
observed that it is true that appellate 
Courts have inherent powers of remand 
as well as specific powers of remand given 
to them by the Code. but the Courts as 

been pointed out more than once, 
should be slow to exercise that jurisdic- 
tion, and should only use it in appro- 
priate cases. It is equally well set- 
tled, that a remand should not be order- 
ed when the defect in the proceeding 
has been done due to the negligence or 
default of the party who asks for re- 
mand. In the irstant case, therefore, I 
do not feel inclined under the inherent 
power to remand, in the ends of justice. 
a a of the plaintiff cannot be ac« 

e 


17, The pkaintifi’s suit further suf~ 
fered fram a major defect. His allega~ 


1973 
tion in the plaint that he was in actual 
possession been found to be false 
by the courts below, Therefore, he could 
mot have succeeded in the suit for partia 
tion, unless he first recovered passessioni 
of the share which he claimed vide Jatan 
nE y, Ali Jan Mia, {AIR 1937. Paf 

48. On a careful considerafion 
from various aspects discussed above, T 
find no legal flaw in the findings of the 
courts below, which have gog to be af- 
firmed. In the result, the impugned 
fudemen? and the decree are upheld and 
dhe appeal is dismissed. In the circum 
stances. solid eee there will be no order 


es to costs of 
Appeal dismissed, 
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Md. Yusuf, Petitioner v, The Mem- 
ber, Board of Revenue and others, Res« 


pondents, 
Civil Writ Jurisdiction Case 1892 of 
1970. Dj- 150-1979, 


Index Note :— (A) Tenancy Laws — 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act (1962), Sections 16 (3) and.2 () — 
Pre-emption ean be claimed under Sec- 
tion 16 (3) only when land transferred is 
land as defined in the Act. 
land transferred is homestead land buf 
not of any land-holder no pre-emption 
tan be claimed. ; aras 5, 6 
Cases Referred: Chronological Paras 
1971 BLJR 974, Kamlakant Gos- 

wami v, Balgobind Sah, 


S. S. Asghar Hussain and Raghib 
Ahsan. for Petitioner; K. P. Varma, 
Ganesh Prasad J aiswal. Devi Prasad 
Sharma and N. K. Sharma, for Respons 


dents, 

UNTWALIA, J. Shrimati Hasiba 
Khatoon, respondent 5, purchased the 
land bearing plot 994 measuring 0.12 
acre appertaining to khata _16, tauzi 1967, 
in village Ekil Dhonrha in the district 

of Gaya, with a house Be thereon 
for Rs. 800/~ from Mst. Bibi Kaniz 
Fatma. respondent 6, and Mst. Bibi Uzra 
Khatoon, mrespondent 7. The purchase 
was by a sale deed executed on 16-8 
1965. which, as mentioned in the order 
of the Board of Revenue, seems to have 
been registered completely in a few days. 
Shri Mohammad. Yusuf, the sole petitioner 
- fn this writ application, filed an applica« 
tion on 27-9-1965 under Section 16 (8) off 
the Bihar Land Reforms ixation of 
Ceiling Area and Acquisition of Surplus 
Oe ee aE 
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Land} Act, 1961 (Bihar Act 12 of 1962), 
hereinafter called the Act. for pre-emp- 
tion claiming to be an adjacent raiyat 
of the land A eda in, plot 996 which, 
according to was to the west of 
plot, 994. The petitioner’ s land compris- 
ed in plot 996 also is a homestead piece 
of land over which stands the house of 
the petitioner, 


2. By order dated „25-7-1966 (An~ 
mexure f} the Sub-divisio Officer: 
bad, respondent 3, demised the 
application filed by a A pae 
Section 16 (3) of the A 
are (i) that plots 996 eh 994 of khata 
16 are g — m land, (ii) that 
Shri Yusuf is nof the co-sharer of the 
plot in dispute nor of plot 994 and (iii) 
that the petitioner E not a sar fae or a 
TEE Iecd of the adjoining land of the 
disputed 


3e a petitioner went up in ap- 
The Additional Collector, by his 
order dated 21-12-1967 (Annexure 2) dis- 


ed the app He did not bather to. 
fo into the question whether the land 


transferred on the land belonging to the 
petitioner was culturable or used for non- 
agricultural purposes, He. however, de- 
feated, the petitioner on the ground that 
he has failed to prove that he was a rai- 
yat of an adjoining piece of land because 
on the western boundary in the impugn- 

e d is shown the name of one 
Sharfuddin and. therefore, the petitioner 
having not been shown on the western 
boundary, could not claim to be a raiyat 
of an adjoining piece of land. 


4, The matter was taken by the 
petitioner in chert before the Com- 
missioner, Patna Di 


sioner by order dated 21-2-1970 TEA 
nexure 3). He also did not go into the 
character of the land as to whether the 
land transferred was a piece of land 
which could be subjected to the provi- 
sions of Section 16 (8) of the Act. He 
defeated the petitioner on the ground 
that he hed failed to prove that his plot 
996 was adjacent to the plot transferred, 
namely, 994. A review application was 
filed before him, which was issed 
by the learned Additional Commissioner 
Bh). his order dated 11-3-1970 (Annexure 
3 a), Then the petitioner went to the 
of Revenue. The learned Addi- 
oo Member, Board of Revenue, by his 
order dated 17-10-1970 (Annexure 4) has 
dismissed the revision application of the 
petitioner on two grounds— (i) that the 
homestead piece of land transferred or' 
owned by the petitioner was not for the 
purpose of agricultural operations and. 
therefore, it was not a land of the land- 
bolder within the definition of clauses (f) 
rosy (£) of Section 2 of the Act and fiiy 
t the report of the Anchal Adhikari 
raped that a gal; intervened between 
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plots 994 and 996 and. therefore, the for- 
ne was not an adjacent plot to the 
tter. l 


5. After examining the various 


facts and the materials. of the case includ- 
ing the report of the Anchal Adhikari, 
it appears to me that the view of all the 
authorities below that plot 995 is not an 
adjacent piece of land to plot 994 is not 
correct; it seems to be adjacent, But 
that ig not sufficient to enable the peti- 
tioner tô win in this case. The main 
finding recorded by the learned Addi- 
tional Member, Board of Revenue, which 
has rightly been recorded is that neither 
plot 994 nor plot 996 is a land within 
the meaning of clause (f) of Section 2. of 
the Act. In my opinion. that finding 
seems to be beyond challenge, Clause (f) 
of Section 2 reads as follows :— 


* and’ means lend which is used 
or capable ‘of being used for agriculture 
or “horticulture and includes land which 
is an orchard, kharhar or pasturage OF 
the homestead of a land-holder; 


Explanation— ‘Homestead’ means a 
dwelling house for the purpose of living 
or for the purpose of letting- out on rent 
together with any courtyard. compound, 
attached garden, orchard and outbuilding 
and includes any, outbuilding for the pur- 
pose connected with agriculture or horti- 
culture and any tank. library and place 
worship appertaining to such dwelling 

ouse.” e 


The relevant portion of clause (g) of Secs 
tion 2 reads— 


" ‘land-holde>’ means a person who 
holds land as a ‘raiyat or as an under- 


raiyat and includes a mortgagee of land . 


with possession”, 


It would thus be seen that the defini- 
tion of ‘land’ given in clause (f) includes 
the homestead but not all kinds of home~ 
stead: it includes the homestead of a 
land-holder only. The land-holder must 

be a person who holds land as a raiyat 
“or as an under-raiyat. He cannot hold 
a land as a raiyet or as an under-raiyat 
unless the homestead held by him is 
held for agricultural purposes, The terms 
taiyat and ‘under-raiyat’ are well defined 
terms understood under the Tenancy 
Law. A tenant under the Transfer of 
Property Act can never be a raiyat or 
an under-raiyat as the said terms mean. 
It has not been shown by the petitioner 
mor is it his claim even in this writ ap- 
plication that plat 994 was a homestead 
piece of land of which respondents 6 and 7 
were raiyat or under-raiyat before their 
transfer or respondent 5 was a ralyat or 
an under-raiyat after the transfer. Nor, 
could he show and claim that he was a 
raiyat or an under-raiyat of plot 996 
within the meaning of the definitions 


J. L. Saha v. State 


A.L R. 
given in clauses (fj and (g) of Section 2 
of the Act, 


6. - Section 16 (3) of the Act reads 
as follows— 


*(3) (1) when any transfer of land is 
made after the commencement of this 
Act to any person other than a co-sharer 
ora raiyat of adjoining land, any co-sharer 
of the transferor or any raiyat holding land 
adjoining the land transferred. shall be 
entitled. within. three months of the date 
of registration of the document of trans- 
fer, to make an application before the - 
Collector in the prescribed manner for 
the transfer of the land to him on the 
terms and conditions contained in the 
said deed :” 4 
The provision of law quoted above can 
be pressed into service only if the land 
transferred is the land defined in the 
Act-— otherwise not. I have stated above 
that the land transferred was not, nor is, 
the homestead land of any Jand-holder. 
That being so. no pre-emption can be 
claimed in respect of such a land. It is 
also important to note that when_ the 
petitioner claimed zo be a raiyat holding 
land adjoining the land transferred, it 
was incumbent upon him to establish 
that he was a raiyat of plot 996 being a 
homestead piece of land for agricultural 
operations, Neither such a claim was 
made nor was any evidence adduced. 
On the face of the nature of the land 
transferred and the nature of the land 
held by the petitioner. it is clear that 
they were not the raiyati lands of either 

. ‘The view expressed above. seems 
to be directly covered by a Bench deci-~ 
sion of this Court in Kamlakant Goswami 
v. Balgobind Sah, (1971 BLJR 974). 

: 7. _ For_the reasons. stated above. 
this writ application fails and is dismis~ 
sed but in the circumstances there would 
be no order as to cost. 

AKBAR HUSAIN, J.:— 8. I agree. 


Petition dismissed, 
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Jogendra Lal Saha, Petitioner.v. The 
State of Bihar and others, Respondents. 

Civil Writ Jurisdiction Case No. 119 
of 1970. D/- 1-9-1972, ~ 


Index Note :— Forest Act (1927), Sec. 
tion 82 — Where the amount of certain 
forest-produce sold, was payable in three 
instalments and the bidder paid one in- 
stalment and was actually put in pos- 
session, the claim of the Government for - 
the remaining two instalments was the 
claim on account of the price of the forest- 
produce and not for damages and is re- 
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coverable as arrear of land revenue. AIR 
1956 AIl 721; AIR 1971 All 200 and AIR 
1963 Madh Pra 205, Distinguished, - 

; (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971- Al 200 = 1970 All LJ 
ae Deewan Chand v. State of 


AIR 1963 Madh Pra 205 = 1963 
MPLJ 135. State of Madhya 
- Pradesh v, Nagarmal Bhagwan< 


das 
(ATR 1956 All 721, Firm Gobardhan 
Das . Kailasriath v. Collector of m 
Mirzapur 4 
Jaya Narayan. and Mrs. Indu, for 
Petitioner; Standing Counsel No. 2 and 
Debeshwar Prasad Jha, for ene 


ORDER :— The petitioner has filed 
this writ application under Arts. 226 and 
227 of the Constitution of India. pray- 
ing, that. the order incorporated in An- 
nexure 11, dated the 23rd July 1969, and 
a notice, ‘dated the 4th November 1969 
(Annexure 12), issued under Section 7 of 
the Public Demands Recovery Act. may 
be quashed. The further prayer is, that, 
the connected. certificate proceeding pend- 
ing against the writ petitioner may also 
- be quashed. Annexure 11 was a letter 
issued by the Divisional Forest Officer, 
claiming Rs, 70,713 from the petitioner, 
said to have been due in consequence of 
the settlement by auction of lot No. 102 
for collecting Kendu leaves for the years 
1967 to 1970 for Rs. 1,25,000, It was state- 
ed in that letter that, the petitioner had 
paid the dues for the year 1967-68, but 
he had not deposited the second instal- 
ment of Rs, 41,667 due by the 15th Janu~ 
ary: 1969. Thereafter. the -letter gave 
further details of accounting, stating, 
that. the price for-the years 1968-69 and 
1969-70 was due amounting to Rs, 83,333 
and after giving certain deductions 
Rs, 70,713 was claimed. A deduction of 
Rs. 10,420 was given on account of the 
security. deposit and a credit of Rs. 2,200 
was given for a re-sale, Naturally. by 
Annexure 12 a notice claiming Rupees 
70,717.50 paise (inclusive of Rs, N 50 paise 
l for cost) was sent, 


4 


2. The relevant facts may now be 


stated. On 21st February. 1968 the right 
to collect Kendu leaves for a period of 
three years from 1967.to 1970 was sold 
by auction to the petitioner. who was 
the highest bidder. The total amount 
for which this auction was made for 
. three years was Rs, 1,25,000 payable in 
three instalments. The first instalment 
of Rs, 41,667 was payable within twenty 
days from the date of receipt of the rati~ 
fication letter. The second amount of 
Rs, 41,667 was payable on or before the 
15th January 1969. The amount 
of Rs. 41,666 was payable on or before 
the 15th January 1970. “The petitioner 
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had deposited the first amount of Rupees 
41,667 for the dues of the year 1967-68 
and an agreement had been entered into 
on the same day. that is 2lst February 
1968. which document was signed by the 
writ petitioner. In the original writ ap~« 
plication, the petitioner tried to make out 
a case, that. at no stage, acceptance of 
the three years’ settlement by the autho- 
rities. had been communicated to the 
petitioner, but this stand has now been 
abandoned, in view of the counter-affi- 
davit filed in the case, along with the 
annexures appended thereto, In the writ 
application, it is accepted that the peti~ 
tioner had been given possession of the 
settled lot and he had duly commenced 
although some vague alle- 
gations were made to the effect, that. the 
petitioner had found, that, the area of 
the lot settled with him had not been 
defined. nor was delivery of possession 
made over to him by the Divisional 
Forest Officer, Dumka. This is clear 
from the allegation in the’ writ applica- 
tion to the effect, that, the petitioner 
was not able to work out properly the 
contract for the period ending June 1968 
because of some agitations of the paha-~ 
rias and indifference of the local Forest 
authorities to help the petitioner. It ap- 
pears, that. on 17th December 1968, the 
petitioner had received a demand from 
the Divisional Forest Officer, Dumka, 


‘saying that, in accordance with the agree- 


ment entered into the sale price for the 
second year had to be deposited by the 
15th January 1969 and for the third year 
by the 15th January 1970 and these two 
amounts of Rs. 41,667 and Rs. 41,666 may. 
be deposited in due course, Thereafter, 
it appears, that. communications had fol- 
lowed between the petitioner and the 
authorities in question. without the peti- 
tioner obtaining any relief, It is al- 


'leged in the writ application, that. the 
` petitioner had made certain offers by a 


representation dated the 24th April 1969. 
A copy of this representation has been 
given as Annexure 8 and the last por~ 
tion of the representation was in the 
following words: 


“However. we pray before you that 
considering our actual position, you may 


allow us to deposit the 50 per cent of 


the total amount Rs, 41,667/- within the 
first week of May. 1969 and another 
50 per cent by the first week of June, 


“1969 next.” . 


Obviously, this paragraph had refe~ 
rence to the payment of the dues for 
the second year, namely, 1968-69. I+ is 
stated. that, the request made in_ this 
representation was not accepted and, on 
9th May 1969 an auction had been held 
for Rs, 2,200. This auction was only for 
one year, as is evidenced by Annexure D 
appended to the counter-affidavit filed by 
the respondents in this case. It appears, 
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thaf. this amount of Rs, 2.200 realised 
by re-auction for one year on the 9th 
May 1969 has been credited in favour 
of the writ petitioner, as indicated ear- 
lier, Thus, giving a credit for the secus 
rity deposit of Rs, 10,420 and this re- 
auctioned price of Rs, 2,200, the amount 
of Rs. 70,713 is being claimed in’ the 
ak case. together with costs, 

A counter-affidavit has -been 
filed” "on: behalf of the respondents. in 
which it has been reiterated, that, a right 
claim has been made against the writ 
petitioner and the facts and circumstances 
under which this claim had been made 
have been given in detail. The account- 
ing has been reiterated in paragraph 26 
of the counter-affidavit showing that the 
claim is for Rs, 70,713. In the counter- 
affidavit reliance has also been placed on 
the agreement entered into on the 21st 
February 1968, 

4. The contention raised by . the 
learned counsel for the cag aa ae is. that, 
the certificate proceeding for the reelisa- 
tion of dues from the petitioner. if anys 
was not maintainable. Our attention has 
been drawn to Schedule I of the Bihan 
and Orissa Public Demands Recovery 
Act, 1914, and it is argued, that, in spite 
. Of the fact, that, there was a written in~ 
strument between the parties for pay 
ment of the dues for the settlement. dated 
the 21st February 1968, paragraph 3 of 
this Schedule will be attracted. by vim 
tue af which, Section 82 of the Indian 
Forest Act, 1927, will be applicable. It is 
contended, that, if Section 82 is appli- 
cable, then. the only remedy that was 
‘available for the realisation of the balance 
due. if any, was a regular suit and 
a proceeding under the Public Demands 
Recovery Act could not have been in- 
stituted. In order to appreciate the con-+ 
tention raised ky 
for the petitioner, paragraph 3 of Sche-+ 
dule I of the Bihar and Orissa Public 
Demands Recovery Act. 1914, and Sec- 
tion 82 of the Indian Forest Act, 1927, 
are quoted below: 


Paragraph 3 of Schedule I of the 
Bihar and Orissg Public Demands Rex 
covery Act, 1914. 


*Any money which js declared by 
any law for the time being in force to 
be recoverable or realizable as an arrear 
of revenue or lend revenue, or by the 
process authorised for the recovery of 
arrears of revenue or of the public res 
venue or of Government revenue”, 


Section 82 of the Indian Forest Act, 1927. 


“All money payable to the Govern 
ment under Act, or under any rule 
made under this Act, or on account of 
the price of any forest-produce, or of 
expenses incurred in the execution of 
this Act in respect of such produce, may, 
if not paid when due, be recovered under 
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the learned counsel. 
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the Iaw for the time bein# In force as 
if it were an arrear of land~revenue”. 


According to the JIearned counsel, 
Section 82 of th= Indian Forest Aci 
states, that, all money payable to the 
Government unde> this Act. or under 
any rule made under this Act, or paya 
lable on account of the price of any 
forest-produce, or of expenses ineurr 
in the execution of this Act In respecti 
of such produce, if not paid, can be rey 
covered by taking recourse to the law for 
recovery of arrears of land~-revenue, buf 
the claim of the opposite party. of the 
writ case does not fall under any of the- 
items, and, therefore. the only remedy, 
available, if at all, was the institution 
of a regular suit for any due from the 
writ petitioner. Reliance is placed on 
three reported decisions, two of which 
are of the Allahabad High Court and one 
of the Madhya Pradesh High. Court. The 
second decision of the Allahabad High 
Court and the decision of the Madhya 
Pradesh High Court are really based on- 
the principle which -had been decided 
by the Allahabad High Court in the first 
reported case and, therefore, we will refer 
now to the first case, namely, the case of 
Firm Gobardhan Das Kailasnath v, Col- 
lector of Mirzapur. reported in AIR 1956 
All 721. It will appear from the facts of 
Firm Gobardhan Das’s case that, the in< 
stant case is distinguishable completely, 
from the facts of the Allahabad case. 


In Firm Gobardhan Das’s case, some 
fenders had been accepted on the condi- 
tion that 25 per cent. of the price shall 
be deposited on the acceptance of the 
o and the balance was to be paid 

one month. The appellant in the 
Allahabad High Court, had failed’ to des 
posit one-fourth of the total price and, 
therefore, the Divisional Forest Officer 
wrote to the appellant, telling him, that, 
the lots will be re-sold, unless the balance 
of 25 per cent. of the price was deposited 
by a certain date. The amount not hav- ` 
ing been deposited. the lots, which were 
the subject-matter of the appellant’s 
tender, were re-sold for a sum less than 
whet had been offəred by the appellant. 
The Divisional Forest Officer sent a 
demand certificate > for the deficit for 
being recovered from the appellant as 
arrears of land-revenue, The appellant, 
thereafter, filed two writ applications in 
the Allahabad High Court and a learned 
single Judge dismissed the writ applica- 
tions, aa the appellant filed special 
appeals.. In suck circumstances, the 
Allahabad High Court held, on appeal, 
that, the Government was in the posi- 
tion of an unpaid seller in possession of 
the goods sold ‘and. as such, it was en- 
titled to retain possession of the goods 
until payment or tender of the price 
under Section 47 of the Sale of Goods 
Act and it was, thereafter entitled under 
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Section 54 of the said Act fo give notice 
to the appellant of its intention to re~ 
sell. This was done by the Government 
On these facts, the Allahabad High Court 
held, that. the amount in dispute could 
not be said to be either consideration or 
price of the original contract, as the real 
character was of damages for the loss 
which had been sustained by the seller 
on account of breach of contract by, the 
uyer, 


Thus, if is clear, that, Firm Gobar- 
dhan Das’s case was decided on its par- 
ticular facts, whereas there is no doubt, 
that, in the instant case. the writ petis 
tioner was actually put in possession, 
after the agreement dated the 21st Febru-~ 
ary 1968 was executed. There is no 
doubt, moreover, that. the deposit for the 
first year had been made on the very 
date of the agreement and there cannot 
be any doubt, that, the writ petitioner 
had conducted operations by virtue of 
the settlement made with him, The 
amount that the writ petitioner had to 
pay by virtue of the agreement. dated 
the 2ist February, 1968. was, no doubt, 
the price of forest-produce amounting +o 
Rs. 1,25,000/-, The credit that has been 
given to the petitioner, stated above, was 
based on the very terms of this agree-+ 
ment, a copy of which has been given as 
Annexure 1. Therefore. the first deci- 
sion of the Allahabad High Court can 
hardly assist the learned counsel for the 
petitioner on his contention, The second 
decision of the Allahabad High Court, in 
the case of Deewan Chand v. State of 
Uttar Pradesh, reported in AIR 1971 All 
200, is a decision of a learned single 
Judge, who has followed the earlier Divi~ 
sion Bench Judgment of the same Court. 
The facts of Deewan Chand’s case also 
indicate that, soon after an auction had 
been held, some disputes had arisen be- 
tween the parties and the leases were 
cancelled and the lots were re-euctioned, 
fetching a lower price than that which 
the first lessee had agreed to pay. The 
Forest Department had called upon the 
first lessee in that case, to pay the dif- 
ference between the amount agreed to be 
paid and the amount which the lots 
fetched at the re-auction. Therefore, no 
doubt, the principle enunciated by the 
Allahabad High Court in the first case 
was applicable. 


The decision of the Madhya Pradesh 
High Court is in the case of State of 
Madhya Pradesh v. Nagarmal Bhagwan~ 
das. reported in AIR 1963 Madh Pra 205. 
This decision was based also, more or 
less, on the same facts as were dealt with 
by the Allahabad High Court in AIR 
1956 All 721. In the Madhya Pradesh 
High Court case. the amount which was 
sought to be recovered by the Depart- 
ment was on account of deficiency in the 
price obtained on re-auction, conseq uent 
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on failure of depositing the requisite part 
of the bid money which had been bid. in 
the first auction, It was held by the 
Madhya Pradesh High Court, that, the 
deficiency sought to be recovered was 
nothing but loss suffered by the State in 
the second auction, consequent on failure 
on the part of the first lessee to perform 
his part of the contract in the first auc- 
tion, Such a loss, it was held, did not 
come within the meaning of price of 
forest-produce contemplated by Sec, 82 
of the Indian Forest Act and, therefore, 
the loss could not be recovered as ar- 
rears of land-revenue. In the instant 
case, we have indicated, that, by the 
agreement dated the 21st February 11968, 
the writ petitioner had agreed to pay 


‘Rs. 41,667 for the first year. Rs. 41,667 


for the second year, and Rs. 41,666 for 


the third year of the lease for collecting 


Kendu leaves. He had paid Rs. 41,667 on 
the date of the lease and the present 
claim is of Rs. 41,667 plus Rs, 41,666, 
after giving some credit. It can hardly 
be held, that, what the respondents are 
claiming in the certificate case is dama- 
Bes for any loss sustained. The claim 
fannot but be of the price of forest- 
produce for the second two years of the 
lease, as, had been agreed upon by the 
writ petitioner, Therefore, there is no 
doubt, that. the arrears of unpaid money 
could be claimed as arrears of land re- 
venue, If that be the conclusion, then, 
the certificate proceedings under the 
Bihar and Orissa Public Demands Re- 
covery Act, 1914, cannot be held to be 
a wrong proceeding instituted against the 
petitioner, which ought to be quashed. 
During the course of argument. the learn- 
ed counsel for the petitioner could not 
put forward any other contention except 
the one which has been dealt with above 
and, on hearing the learned counsel for 
the parties, we are of opinion, that. no 
point has | made out in the writ 


“application for granting the reliefs. men- 


tioned above. In such circumstances, the 
writ application must fail and is dis- 
missed, but there will be no order for 


costs, 
Petition dismissed. 
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it is established by a religious or lin- 
guistic minority — (X-Ref:— Art, 29). 
(Para 6) 


Brief Note:-— The Musaddi Lal Arya 
Kanya Uchatar Madhyamik Vidyalaya 
established for female education and later 
converted into Government subsidised 
school is not established by the Arya 
Samaj and as such protection under the 
Article is not available, (Para 10) 


The Arya Samaj could not be said 
to have established the Schoo] though the 
Samaj like many other donors might have 
been very enthusiastic in the establish- 
ment of the institution, (Para 10] 


The management of the School had 
discretion to decide not to manage it as 
a minority school and to allow the school 


to receive the benefit and patronage of 


the area committee and later on to pera 
mit it to convert into a Government 
School and such exercise of discretion 
was not in conflict with Arts. 29 and 30 
of the Constitution. (Para 10) 
Cases Referred: Chronological Paras 
ATR 1970 SC 259 = (1970) 1 SCR 

172, S. K. Patro v, State of Bihar 6 
AIR 1969 SC 465 = (1969) 2 SCR 


73. W. Proost v. State of Bihar `- 4 
AIR 1968 SC 662 =. (1968) 1 SCR 

833, Azeez Basha v, Union of - 

India G 


AIR 1963 SC 540 = (1963) 3 SCR 
837, Sidhrajbhai Sabbai v. State 
of Guiarat 

AIR 1958 SC.956 = 1958 SCR 
995. In re Kerala Education Bill, a 
1957 . Í 10 

Prabha Shankar Mishra, Rajendra 

Pd, Singh and Xrishna Murari, for Peti- 

tioners; Balbhadra Prasad Singh. Kalika 

Nandan Singh and Tarakant Jha, for Rese 

pondents, 


AKBAR HUSAIN, J.:— In this ap-« 
plication we are concerned with the ques< 
tion as to whether the school known as 
“the Musaddi -Lal Arya Kanya Uchtar 
Madhyamik Vidyalaya” at. Mokamah 
(hereinafter referred to as “the school”) 
is an educational institution within the 
meaning of Art. 30 of the Constitution 
and whether the petitioners have the 
fundamental right to administer the same. 
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2, The material facts in this case 


ere as follows:— Petitioner No, 1 is a 
society registered under the Societies Re- 
fistration Act and comprises of persons 
professing Arya Samaj faith who accord- 
ing to the petitioners are a religious 
minority within the meaning of Art, 30 
of the Constitution. Petitioner No, 2 is 
its President and petitioner No, 3 is the 
President of the: School affiliated to the 
Arya Pratinidhj Sabha (petitioner No. 1) 
as also the President of the school, Ac- 
-cording to the petitioners, there are a 
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number of schools including the School 
with which we are concerned in this case 
in the State of Bihar established by petiz 
tioner No. 1. I- is said that this School 
was established on the 9th February. 1957 
by the Arya Samai, Mokamah on its own 
land donated for the purposes of con+ 
structing the sckool building for the pro- 
pagation of Vedic literature and Dharma 
apart from. tha modern education to 
women and girls of the locality on the 
basis of the lines and ideals of Maharishi 
Swami Dayanand Sarashwati, the founder 
of the Arya Samaj. The school was ori- 
ginally established up to the middle class 
standard and the local Arya Samaj felt 
the need of the locality for a full fledged 
girls. high school. A conference of the 
Arya Samaj Mokamah was held in Febru- 
ary. 1957 from 8th February to i11th 
February, 1957, end it was decided there- 
in to.contribute 10 kathas of land and 
raise sufficient funds for the construc 
tion of the building of the School by 
end an behalf o? the Arya Samaj. The 


Arya Samaj consequently constructed the _ 


building ‘of the School on its own land 
situated in Chauk Bazar Mokamah with 


‘the funds raised by contribution of the 


people professing the Arya Samaj faith 
as well as the contributions of the local 
people, 

_ The school was managed and ad- 
ministered by a managing committee apx 
pointed by the Arya Samaj and the peti- 
tloners in accordance with the constitu- 
tion of the Arya Pratinidhi Sabha (petis 
tioner No, 1), a copy of which is made 
Annexure 1 to this application. It is 
alleged that the aforesaid constitution 
showed the name of Arya Samaj as its 
founder and provided for the managing 
committee of the school to be constituted 
with petitioner No. 3 and Sri Hari Charan 
Agrawal (life members) in recognition of 
their outstanding contributions, two re- 
presentatives of petitioner No; 1, three 
representatives of the’ Arya Samaj 
Mokamah, two educationists of the loca- 
lity and the Principal of the school as 
its members. The subdivisional education 
officer by his letter dated the 25th June 
1960 appears to heve recommended to the 
District Inspectress of Schools that the 
School run and administered by the Arva 
Samaj at Mokamzeh should be helped in 
its efforts (Annexure 2). © On the 25th 
November, 1960, an application dated the 
24th November, 1960 was filed by the 
Deputy Secretary of the school through 
the Inspectress of Schools. Patna, to the 
Secretary Board cf Secondary Education 
Bihar. Patna (Annexure 3) for the re= 
cognition of the school as also for per- 
mission to start classes VIII and IX, and 
it was stated that the school was esta- 
blished, run and administered by the Arya 
Samaj. It also contained the names of 
the members of the managing committee 
of the school formed in accordance with 
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the constitution of the school 
mexure 1). i 
. and the constitution of the managing 
committee, mentioned above, was ap- 
proved by the Secretary of the Board of 
Secondary Education Bihar, Patna.. 


It is contended that the said manag- 
ing committee continued to function with- 
out any interference by the authorities 
of the Board of Secondary Education even 
when the Bihar High Schools (Constitu- 
tion, Powers and Functions of the Manag- 
ing Committee) Rules 1964, came into 
force, It is alleged that suddenly an 


(An- 


order dated the 26th May, 1969, of the 


District Inspector of Schools. Patna was 
passed by which petitioner. No, 3 was 
directed to take charge of the managing 
committee of the School in accordance 
with Circular No, 1158 dated the 22nd 
May, 1969. as the President. the Secre- 
tary and the sole member of the ad hoc 
managing committee of the School, This 
order is Annexure 4 to this writ applica- 
tion. ‘Thereafter on the 28th June, 1969, 
_ the District Inspectress of Schools, Patna, 
sent another letter to the Principal of the 
school with its copy to the persons named 
therein to hold a meeting at 5 p.m. on 
the lith July, 1969 for the election of the 
guardians’ representatives, which is An- 
nexure 5 to this application. These are 
the two Annexures which are under chal- 
lenge in this writ application as being 
in violation of the provisions contained 
in Art. 30 of the Constitution, Petitioner 
No. 3 appears to have taken charge of 
the management and administration of the 
School on the 6th July, 1969. in pursuance 
of the order dated the 26th May, _1969 
(Annexure 4). It is said that petitioner 
No. 3 consulted petitioner No. 2, the Pre- 
sident of the Arya Pratinidhi Sabha of 
the State of Bihar, in respect of the im- 
plications of the orders contained in An- 
nexures 4 and 5, on whose advise, the 
petitioners finally decided to move this 
‘Court for an appropriate writ for res- 
training the respondents from interfering 
with the petitioners’ right to administer 
and manage the affairs of the school in 
accordance with its constitution | (An~ 
nexure 1). On these facts. the petitioners 
have endeavoured to question the lega- 
lity of the orders contained in An- 
nexures 4 and 5. - 


3. On behalf of respondent No. 3, 


who is the Secretary of the Board of Se- 
condary Education Patna, and responsi- 
ble for the impugned orders. a counter- 


affidavit controverting questions of facts ` 


in material details has been filed. The 
stand taken by the petitioners briefly 
stated is as follows:— 


The said school, according to res- 
pondent No. 3, was started by the local 
people to meet the growing need of fe- 
male education in the year 1961, in sup- 


The recognition was granted - 
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port of which a letter dated the 30th 
March, 1961 from the Secretary of the 
said School has been annexed as Annexure 
A-3 to this counter-affidavit, It is said 
that in 1962, the Government of Bihar, 


_ Education Department. was pleased to 


sanction recurring and non-recurring ex- 
penditure for the establishment of a State 
subsidised Girls Higher Secondary School 
at Moxamah. (vide Government Order 
No, 1667 dated the 7th November, 1962), 
Thereafter the Managing Committee of 
the proposed Musadj Lal Arya Kanya 
Higher Secondary School, passed a resolu- 
tion in its meeting held on the Ist Octo- 
ber, 1963. to hand over the building of 
the School to the Government for esta- 
blishment a State Subsidised Girls Se- 
condary School on condition that the 
School should be named as “Musadi Lal 
Arya Kanya State Subsidised Higher Se- 
econdary School”, and the committee fur- 
ther resolved that except naming the 
School as such, the Government may take 
all necessary action for the management 
of the school. The letter bearing No. 58 
dated the 23 September, 1963, from 
the Secretary of the proposed Musadi 
Lal Arya Kanya Higher Secondary 
School in Annexure B-3 to this coun- 
ter-affidavit. By the aforesaid letter, 


Haricharan Agrawal, the Secretary of the 


school, on his behalf and on behalf of the 


managing committee of the School deli- 
vered the entire management of the in- 
stitution in the hands of the Government 
and further said that the constitution of 
the managing committee would be gov- 
erned by the rules framed by the Gov- 
ernment and the Arya Samaj will have 
no control over it, if the condition for the 
naming of the school as ‘Musadi Lal Arya 
Kanya State Subsidised Higher Secondary 
School” was accepted by the Education 
Depariment, 

It also gave a list of properties of 
the proposed school to be made available 
to the Government. On the basis of An- 
nexure A-3 it is said that the School 
was established in the year 1961. At any 
rate on the application contained in An- 
nexure 3 to the writ petition praying for 
permission for opening of classes VIII 
and IX from January. 1961, recognition 
was granted for the above two classes 
with effect from the Ist April, 1964 by 
an order of the Board of Secondary Edu- 
cation, Bihar through letter No, 2811 
dated the 15th June, 1964, on certain con- 
ditions; one of which was to get the 
managing committee, constituted in ac- 
cordance with the new rules. It is con- 
tended that the school was established by 
the local people and later it was convert- 
ed into a State Subsidised Higher Se- 
condary School with the consent of its the 
then management and the question that 
the properties of the School belonged to 
Arya Samaj has no foundation, It is said 


that in view of the fact that the mang-« 
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ing committee of the said School could 
not be constituted in accordance with the 
Bihar High School Rules of 1964, as am~ 
ended by the State Legislature within 
the period specified under Rule 37 of the 
said Rules. the existing managing com-~ 
mittee automatically came to an end 
under Rule 38 of the said Rules, with 
effect from the 24th May, 1969. and, 
therefore, the Board of Seconary Educa-~ 
tion issued a notification appointing the 
existing President of the out-going com= 
mittee of all such schools where the cons 
stitution of the managing committee could 
not be constituted in accordance with the 
new rules up to the 23rd May, 1969, to 
exercise and perform the powers of the 
managing committee, fits president and 
secretary till she reconstitution of the 
managing committee. It is further denied 
in` paragraph 13 of the counter-affidavit 
of the aid R of the Board of Secon 
dary Education (respondent, No. 3) tha® 
the teaching was imparted in accordance 
with the Vedic culture and reli 
gion, or that Hawan and Vedic prayers 
are offered in this school, It is also said 
that the properties of the school did not 
vest in Arya Samaj. The school. on the 
other hand was State Subsidised Girls 
Higher Secondery School, and the entire 
deficit was met by the Government, 


4, Learned counsel Mr. Prabha 


Shankar Mishra appearing on behalf of 
the petitioners has very vehemently 
argued that the school with which we are 
concerned has really developed into its 
present form from the original institu~ 
tion established by the Arya Samaj on 
the 9th February 1957, and that being so 
the petitioners are entitled to press the 
protection -to which they are entitled 
under Arts: 29 and 30 of the Constitution, 
Mr. Mishra has cited a number of deci~ 
sions in support of his proposition that 
the most relevant and determining factor 
for invoking the protection under Art. 30 
of the Constitution is the fact of ‘the 
establishing of an_ educational institution 
by a religious or linguistic minority, For 
this purpose, he has particularly relied 
on Annexure 1, the constitution of the 
school, the letter of the Subdivisional 


Education Officer to the District Educa- 


tion Officer (Annexure 2) and the appli-« ` 


cation for recognition by the Secretary 
of the School to the Secretary of the 
Board of Secandary Education Bihar, 
Patna (Annexure 3). In addition to the 
above, Mr. Mishra has also relied on An~ 


nexure B-3 of the counter-affidavit which - 


is the same as exure F to the ap- 
plication filed by the interveners, An~ 
nexure B-3 is the letter in reply to An-~ 
nexure F to the interveners’ petition, 
which is a letter by the Deputy Director 
Education (Girls) Bihar, written to Hari 
Charan Agrawal, the Secretary of the 
School, Mr. Mishra is connecting these 
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tyro letters to show that Hari Charan 


- Agarwal purported to surrender the right 


of the Arya Samaj by means of the res 
sclution of the managing committee (An~ 
mesure D) claimed to be signed by one 
B:.ndeshwari Prasad Verma a member of 
the managing committee. It is argued: 
that these two documents clearly show ' 
that the School was established by the 
Arya Samaj and even though the resolu~ 
kion contained in Annexure D to the in~ 
terveners’ application and the letter (An« 
mexure B-3 to the counter-affidavit) may 
be to the effect af surrendering the rights 
of the Arya Samaj. such surrender 

ne effect in the eye of law 

two documents strengthen the contention 
that the School was established by the 
‘Arya Samaj, 


5. It is further suggested that the 
arcplication by  Nerayan Shashtri, 
Deputy Secretary of the School to the 
Secretary Board of Secondary Education 
Bihar dated the 24th November 1960 for 
recognition (Annexure 3) and the letter 
by the Secretary of the School to the 
Secretary, Board of Secondary Education, 
Bihar, dated the 20th May. 1961 (An~ 
nexure A-3) are substantially the same 
in every material particular including the 
list of members of the managing com 
roatttee and the properties of the school. 
Mr. Mishra has further contended ‘that 
evan the statements made in Annexure 
B-3 will show that ‘the well, the library 
ani the building etc, belonged to the 
Arya Samaj, and on these documents con- 
tained in Annexures 1, 2, 3, A-3 and even 
B-3, it will be evident that the school 
which existed in the year 1960 was esta- 
blished by the Arya Samaj in the year 
1957, In this manner it is asserted tha? 
the schoo] is owred and managed by the 
Arya Samaj, and, therefore, entitled to . 
being administered by the Arya Samaj 
which really established the school. 


6. The cases on which Mr, Mishra 
placed reliance are AIR 1963 SC 540s 
AIR 1968 SC 662 AIR 1969 SC 465 and 
AIR 1970 SC 259. While dealing with 
the scope of Art, 30 of the Constitution 
in the case of Sidhrajbhai Sabbai v. State 
of Gujarat (AIR 1963 SC 540). their Lord- 
shios of the Supreme Court held that the 
rigat established by Art. 30 (1) of the 
Constitution was intended to be a real 
risnt for the protection of the minority . 
in the matter of cetting up of educational 

ins-itutions of their own choice and in 
that case the petitioners were undispu-+ 

tedly the founders. of the training college, 
in the State of Gujarat known as Kay 
Brcvana Memorial g College’, af 
Borsad. district Kaira, and that bang so, 
the imposition of Rule 5 (2) of the Rules 
for Primary Training Colleges and Rr. 1} 
and 14 for. recognition A Private Train 
ing institutions in so as they relate 
to reservation of page was held to be 
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in infringement of the fundamental right 
puaranteed to the petitioners under Arti= 
cle 30 (1) of the Constitution. Similarly 
in the ease of S. Azeez Basha v, Union 
of India, (AIR 1968 SC 662), it has been 
held that “as the Aligarh University was 
neither established nor administered by. 


the Muslim minority there is no question . 


of any amendment to the 1920 Act made 
by the Amending Acts of 1951 and 1965 
being unconstitutional under Art. 30 (1) 
for that Article does not apply at all to 
the Aligarh University”, In the case, of 
Father W. Proost v. State of Bihar. (AIR 
1969 SC 465), it was held that ‘the width 
of Art, 30 (1) of the Constitution can~ 
not be cut down by introducing in it cons 
siderations on which Art. 29 (1) is based, 
The latter Article is a general protection 
which is given to minorities to conserve 
their language. script or culture. The 
former is a special right to minorities to 
establish educational institutions of their 
choice. This choice is not limited to in- 
stitution seeking to conserve. language, 
script or culture and the choice is not 
taken away if the minority community 
having established an educational institu< 
tion of its choice also admits members of 
other communities, That is a circum- 
stance irrelevant for the application of 
Art. 30 (1) since na such limitation is 
expressed and none can be implied, The 
two articles create two separate rights al~ 
though it is possible that they may meet 
fin a given case’, 


Similarly in the case of S. K, 
Patro v. State of Bihar. (AIR 1970 SC 
259), the orders passed by the education 
authorities were d d as invalid and 
it was held that ‘the fact thet funds 
were obtained from the United Kingdom 
for assisting in setting up and develop- 
ing the school or that the managemenf 
of the institution was carried on by some 
persons who may not have been born in 
India was not a ground for denying the 
protection of Art. 30 (1). Thus the ratio 
of all these cases is that the most impor~ 
tant and material factor to attract the 
provisions of Art. 30 of the Constitution 
is the question of the establishing of the 
institution by. the religious or linguistic 
minority, l 

7. In the Instant case, therefore, 
fhe real fact to ascertain on the materials 


on the record is as to whether the Samaj - 


had, in fact, established the school which 
got recognition, on the basis of the ap- 
plication filed in 1960 (Annexure 3). The 
main document on which reliance is plac- 
ed by Mr. Mishra on of the peti- 


ftioners to prove the fact that the samaj . 


had established the school with which 
we are concerned, are contained in An~ 
mexures ‘1’, ‘2’ and ‘3’, which I have al- 
ready referred to above in detail. It is 
contended that the contents of Annexure 3 
in respect of the details of the proper- 
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ties are the same as of thé properties 
Riven in Annexure A-3. The other con- 
tention is that the aforesaid Annexure 2 
clearly shows that the school in existence 
was proposed to be raised. to the status of 
a Girls High School on the contribution 
of Hari Charan Agrawal, which came for 
the construction of same building in which 
the School was running. Further more 
neither the contribution from the notified 
Area Committee to the School nor that 
of Hari Charan Agrawal altered the 
character of the School. The contents of 
Annexure A-L cannot be read independ-. 
ent of either Annexure A-3 or An- 
nexure B-3, Annexure A~1 is the resolu~ 
tion of the managing committee of the 
School which is the same document as 
contained in Annexure D to which I shall 
refer later. He has strongly contended 
that even though the school may have 
become a subsidised school, the rules ap- 
plicable to such schools will not hold good 
for this school. Similarly. the document 
of ¢ransfer contained in Annexure G dated 
the th February 1965 and the resolu- 
tions of the managing committee accept- 
ing the donations from Hari Charan 
Agarwal and Govind Agrawal dated the 
wth February 1965 (Annexures K and L) 
and, the declaration of life members on 
the basis of those resolutions contained 
in Annexures ‘A’ and ‘B’, will! not affect 
the character of the school. Mr, Mishra | 
has further contended that there cannot 

be a surrender of a right guaranteed 
under Arts. 29 and 30 of the Constitu- 
tion by any act of either the Secretary 
of the school or the managing committee 


` thereof, and, therefore, none of the docu~ 


ments referred to above from which an 
inference af such surrender can be 
drawn, will be of any assistance to the 
respondents. The question as to whether 
the instant school was established by the 
Arya Samaj or not. will have to be ans- 
wered by examining all the materials on 
the record which either affirm or repel 
the contentions advanced in support of 
the application, 


8. At this stage I may refer to 
paragraph 4 of the counter-affidavit filed 
on behalf of respondent No. 3 the Secre- 
tary. Board of Secondary Education. The 
stand taken about the establishment of 
the school is in the following terms:— 

“The true fact is that the said school 
was started by the local people to meet 
the growing need of female education in 
the locality in the year 1961. A true 
copy of letter No, 51 dated 30-3-1961 
irom the Secretary, Proposed Musadi Lal 
Arya Kanya Higher Secondary School, 
Mokamah to this effect is annexed here- 
with as Annexure A-3”, 

The aforementioned document (Annexure 
A-3) is a_ letter from the Secretary of 
the School to the Secretary. Board of 
Secondary. Education, Bihar dated th 
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20th May 1961 regarding recognition. The 
contents of the first. paragraph of An- 
nexure A-3 are as under:— 

“That the public of Mokameah felt 
extreme necessity for a High School for 
female education since long, Though there 
are three schools running in the different 
-part of the town where some of the 
people do not dasire to get admitted their 
girls for education as the School is meant 
for boys’ education. Seeing the long felt 
desire of the public a proposed High 
School, has been started at Mokamah for 
PE ` education only since the year 

g Ka a ‘ . 


It is, therefore. evident that ‘this 
school was started at Mokamah for female 
education in the year 1961. and in the 
face of the ccntents of Annexure A-3 
quoted above, it is not possible to accept 
that the school with which we. are con= 
cerned was established by the Samaj. 
The next document in this connection is 
a letter bearing No. 2811 dated the 15th 
June, 1964, from the Secretary Board of 
Higher Secondary Education Bihar, Patna 
(Annexure J) giving recognition of 
Classes VIII and IX, subject to certain 
conditions given therein. 


-sag afafa ar aoa aad fangar ails 
feat srr | 


We may now refer t Annexure D 
which is a resolution of the School and 
is as folows:— ' 


TAASIS anh wear SAAT ANSA, HITIA | 
fe ior feat 2o—2~<R 

Weg Wear ¥ 

Aa A aan are AS TA are eee 
UAAISTATS MASS Tes Ter Bast ae F 
aaa À feare feat war ate ad acafa a 
aq fear wat fe afe aan qadiers aa 
qat yari were mefa famem, 
Amam $ adurt wat A saa fron sy 
dafed wat we a faster wat ATT 
at & feat ara farg are A aqtia frat 
sa fs haea at aa ee aaen 


A <a ama è aafaa fra $ Maret a 


foa acare ot ofaa ant wt | 
. -o gofiai a. TAT 
Jom k—GR 
aaka 


It is apparent, therefore, that the 
managers of this school were inly in- 
terested in naming: the school and had 
decided to make this School the State 
Subsidised School which for all practi- 
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ca. purposes is like a constituent school 
of the Government. The responsibility 
for meeting the entire amount of deficit 
in running the school in such cases is 
with the Government, and, therefore it 
is subject to the provisions of Rule 10 of 
Chapter II of the Bihar High Schools 
(Constitution, Powers and Functions of 
Managing Committee) Rules 1964, and 
thera can be no question of any claim to 
prctection under Art. 30 of the Constitu- 
tion in such cases, Rule 10 is in the 
following term: a - 


"10, Appointment of the President l 


anc the Secretary of the Managing Com- 
mittee of a subsidised school and the 
term of their offices— (1) The Secretary 
of Managing Committee of a subsidised 
school shall be nominated by the Presi- 
dent of the Board-of the Secondary 
Education from amongst the members of 
the Committee or from outside as he 
deems fit”, Ti i 


9, I may at this stage observe that 
resrondents Nos, & and 6 were added as 
party respondents to this application by 
an order of this Court on their applica- 
tion under Order 1, Rule 10 of the Code 
of Civil Procedure and under Rule 5 of 
Chapter XXV-C of the High Court Rules. 
In tais application respondent No. 5 Har? 
Charen Agarwal is applicant No. 1. He 
has donated a sum of Rs. 10,000/- for the 
cons:ruction of the building of the School 
and he has been the Secretary of the 
Managing Committee of the School till 
the 6th July, 1969. when the powers and 


duties of the Secretary were handed ` 
. over to the President of the Committee 


under the orders of the Secretary Board 
of Secondary Education, Bihar Patna 
(respondent No. 3). Respondent No. 6 is 
applizant No. 2 in this application and 

is a man interested in social welfare 
work and is. also the Vice-President of 
the Arya Samai, He was selected as 
fuarcianship member to the School since 
the 11th July, 1969 by the Board under 
Rule 5 of the 1969 Fulés. These respond- 
ents have made very ‘positive statement 
about the establishment of the schoo] in 
Parak apis 7 and 8 of their application as 
under:— 


_“t. That as the petitioners in - the 
writ petition want to show that the said 
school is managed ard controlled by Arya 
Samaj Mokamah, the interest of the ap 
plicancs in individual capacity and as the 
representative of the publie is affected, 
because the schoo] is not the property of 
any association or society but it has been 
Started by the general mass of the public 
and is controlled by the Government 
Bihar State Secondary 
Board. j 

8. That the school was not establish- 
ed by any Arya i or any other 
Samaj or society. but it was established 
by the general public of Mokamah and 
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the applicants took much more interest 
along with other persons”, 


It is further stated in paragraphs 4 
and 5 of the -supplementary affidavit of 
respondents Nos. 5 and 
Charan Agarwal and Govind Agarwal son 
: of the aforesaid. donated Rs, 30, wie and 
, He 5,000/~ respectively +o the school. 

is connection resolutions dated 
a 7th February, 1965 contained in An- 
mnexures ‘K’ and 'L’ of the supplementary 
affidavit of riese respondents and An~ 
nexures ‘A’ and ‘B’ of th 
tion of respondents 5 and 6 under O. 1, 
R. 10 of the Code of Civil Procedure dated 
the 6th August, 1969 may be usefully 
quoted as under:— 


femea Rafat EEIE qet T Ae 
fanifea ¢ 2-2-2384 
(ma FST © FT aqaa ga) 
GESi boni 


= 


i 


ran Frere Prf, fagre, TERT 
Talwar area 

eft ATAS FY Yo,000 T., UH RATS 
ea & ai aa 2] F poaa feria 
4-3-44 È sere afifer ar tot afer Us ard 
fra ese at arevar (%) $ aaa 
ter aie ienr soaa meai rare, 
BSA aT aiaa ma Afa feat sat g | 

go sar fare 


fearon freer, Frere, Tet 


PRIN ea eine ee adn ae 
fama mafa, agr, veri at area 
farina }L-3-2IEN 
(ma den o at agaaa at) 


i i oft ARa aana, 
MFT MT 4o00 WT BATT ‘Wa a aa AA 
I paaa faair 9 wrath g4 È sag 
gfir afai at wot ma gi art faa 
gg at aT & A aa a e 
afsat gaan meafar ANSA, ulni 
qaar, at aat Afira ver sra g 1 
go-am faea, 
frensa frAfarar, fagre—tear t 
t OTT AT 33 
caret AET eT TERT | 
pia ant ae SA me AR faio; 
o AN 








on 
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saaat atta ara gfe | 
saan afafa a wa dem 22 aT. are 
WTE BTTT SEX 

at AE fon at aT 

ana X ast arate 

ore trate fear È sae aes caterer 
dara are afia freee aaa È fafaa 
aa at ota gare dt atata es (28,220) 
ar ered sreafa rar Tar | Taw sare 
amiefad farcry a ara aa A afafa etary 
wet Ett. 

(a) afis Reret aaa $ faatr 3 fac 
Ua: g: A: ma Fined J fagn aere 
are mar ot waa. atr R ad gat——— 
(covo) as Gt at A TAT | 

(a) caffe ot waders arare af aus 
fa a aea $ are $ ara waar aw 
Het F fog win ga at afer anaes 
ara att Ñ ATAI———(Qo, 022). dla gare 
AE BIT | | 

(t) mt gir amare 4 anita 
aeaa & fea wat faatr ma WF aa Ñ 








TT—(2E, Qo) 
MEA E aneek RYOR 
at Gt AIT at agat BaF aefa - fare 
& feo qf asia Bq aa À are feat 1 gaa 
a qag al ara Vast TAT are. art A 
ora ala ae fader R at gy fat afi 
eian Hed Zea wae He fret we at 
Sterwr aware st Ft aiaa Tarra È fou 
ga gare wareg wad fet aa: afadt farsa 
went e fe oft giao ava at anita 
qaer Afaa fear srr) gat sare È art aT 
ait dra gare maa (30033) slat Fi” 
uyiga- 

8 ea Aar Rrota to 

mås at Fa SAn mafia 
ferea, maT l 

sarpi afrit KARA JRT | 

yano afai at wer GET 23 aT. Ara; 
Wes HAA, L4 BM AAMT ISH HT BATA | 

aaa Sas aaaTe | 
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awn an aema è carla a fe 
st Mifare aware Aah ATT SIT ATE STA 
Gfa gs gafea afadt aaa aa & 
sft Mfaee avare at art aifea fear sa” 
Thus before respondent No, 3 began td 
control the administration of the School, 
donations ‘were raised by the people of 
the locality in general, and amongst them 
the Arya Samaj was also one of the con~« 
tributors in the shape of donation of land, 
Respondent. No, 5 and his son Govind 
Agrawal were the highest donors. In 
paragraph 23 of the application of ress 
pondents Nos, 5 and 6, it is stated as 
follows:—+ 


Ceasers Dbe school which was runs 
ning of 9~ 9-1957 and about which the peti- 
tioners are mencioning in their writ petix 
tion is Upper Primary Arya Kanya School 
which is controlled under me oe 
Area Committee, Mokamah 


Similarly, in the eee affix 
davit filed by respondents Nos. 5 and 6 
it is stated that there has been donation 
of Ganga Prasac also as is evidenced by 
the resolution dated the 7th February. 
1965 (Annexure M). ‘which is as follows; 


“uae oy” 
capa WHAT eT Tear I 
Wass Ms PU Feary wears 
EAA, METAT, 
saan oN aRt arima gRr 
Saaai afa st sy GeT 23; aTe ate: 
mg RAA AIRY Bl TAIT sow HT AAN, 
GT S ast AAT | 
at trast a Rara ® fea gai 
ama è Ra? BN 4o.oo AA BUTE 
St at Gara aA G maoa a Ste atr 
fanart & wat saves qarari dena 2 
afara feat g, at afaik edrare Pt 
@, ae AlahaT eyo. oo UH FAN Ws at 
car wat are ora fat $ fee wa a 
fear È | 
za HATS SAH aT Ha ia gare at 
art è gafec afafe fear aedt g fe 
sft wart sarai at art gaer fea frat are I 


There is yet another very important fea~ 
ture and circumstance indicative of. the 
character of the School and that is the 
donation of Rs, 5,400/~ from the Notified 
Area Committee. Mokamah, specifically 
ei a the letter written by the Secres 

f the Musaddi Lal Arya Kanva 
School, Mokamah to the Secretary. Board 
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of Secondary Education Patna dated the 
24th November, 1960 (Annexure 3 to tha 
writ application). the relevant portion of 
wich is as follows: 


an dar aiaa Ga afatt à ata 
SUNT AT Glo g. St ar aaey ass feat I— 


With this background, there is no scapa 
from the conclusion that even as far back 
as the 24th November, 1960. the Secre-+ 
tary of Musaddi Lal Arya Kanya Vidya- 
laya Mokamah, was addressing the letter 
{Annexure 8) to the Secretary, Board of 
Secondary Education. that the Notified 
Area Committee. Mokamah, had given 
finencial assistance for the purposes. of 
the school, and in this view of the matter 
anc on these facts, it cannot be said tha# 
the Samaj which had established the 
school, although the Samaj like many 
other donors mav have been very en- 
thusiastic element in the establishmen? 
of che institution. A 

Then again we have Annexure 


B-3 already referred to above. This. is a 
Jetter from Hari Charan Agarwal in reply 


‘ito Annexure F, (a letter from the Deputy 


Director of Education (Girls) Bihar) which 
makes it clear thet in spite of whatever 
interest the Samaj might have taken in 
this school, it was not prepared to manage 
and a r it as a minority school 
and thet being so the contention advanc- 
ed by Sri Mishra is not tenable on the 
facts of this case. The learned standing 
coursel has drawr our attention to an= 
other document contained. in Annexure G 
which is of the 5th February, 1965. This 
is a deed of transfer by the Secretary of 
the Samaj in favour of the School, By 
this document the land on which the 
Schcol stood was conveyed by the Samaj 
to tae School. It is, therefore, evident 
that this School for the recognition of 
which the application (Annexure A-3) was 
filed and for which the deed of transfer 


mentioned above was executed, was esta 


blished in the year 1961 and. therefore, 
when it became converted into a State 
Subs dised Higher Secondary School with 
then menagers, 
naturally the provisions of Rule 37 of 
the 1964 Rules applied, for the constitu- 
tion of the Managing Committee and 
when the existing Managing Committee 
automatically ceased to exist with effect 
from the 24th May, 1969. under the pro- 
visions of Rule 39. the President Board 
of Secondary Education issued Notifica- 
tions appointing the existing Presidents 
where the Managing Committee was not 
constHuted in accordance with the rules 
up to the 23rd May, 1969. Rules 37 and 
39 recerred to above are as follows:— 


“37 For each school a Managing 
Committee shall be constituted in accord- 
ance with these rules within a period of 
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of these rules in the official Gazette”. 

“39. Where a Managing Committee is 
not constituted, in accordance with these 
rules, within the period -specified in 
Rule 37, the powers and duties of the 
Managing Committee, President and Se- 
cretary shall, until its constitution in ac- 
‘cordance therewith be exercised and per- 
formed by such person as may be ap 
pointed by the President of the Board of 
Secondary Education for the purpose”, 

In this context certain other ‘facfs 
are also significant. The deed of trans~ 
fer is Annexure G executed on the 5th 
February. 1965. On the 7th February, 
1965, the resolution of the Managing com-~ 
mittee was passed, the reference of which 
is made in the supplementary affidavit 
filed on behalf of respondents Nos, 5 and 
6 and where in paragraphs 4 and 5 the 
mames of the persons who were present 
on the 7th February 1965, is given, On 
the 11th February, 1965, the declaration 
of life members under Rule 6 of Rules, 
11964 has been made. The aforesaid steps 
were taken in pursuance of the conditions 
imposed under Annexure I dated the 15th 
June, 1964. It is, therefore, clear that 
the managing committee itself treated this 
school as having been established in the 
year 1961, and that is conclusively evi- 
denced by Annexure A-3 itself. a refer- 
ence of which has already been made be- 
fore, There is also complete silence in 
Annexure A-3 as to who established the 
School in 1961. It is, therefore, clear. 
that on the facts and materials on res 
cord, it will mot be possible to hold that 
the School for the recognition of which 
the application (Annexure A-3) was filed, 
was established by the Samaj. Even as- 
suming that the Samaj was the most 
effective sponsor of this School and even 
if some link is discernible between the 
school established in 1957 by the Samaj 
and the School with which we are con- 
cerned. it will not be possible to hold 
that on facts ‘the Musaddi Lal Arya 
Kanya Uchatar Madhyamik Vidyalaya’ at 
Mokamah was established by the Samaj. 

10. Mr, Mishra relying on the 
authority of a Supreme Court decision re- 
garding Kerala Education Bill 1957, (AIR 
1958 SC 956), canvassed the point that 
any act on the part of the Secretary or 
that of the Managing Committee or any 
of its members amounting to surrender of 
its fundamental rights, will not extin- 
guish the right. and that being so this 
fundamental right can always be exer- 
cised under the guarantee of the Con- 
stitution. The relevant portion of the 
judgment is as follows:— 

2. a seea ee The right to establish educa« 
tional institutions of their choice must, 
therefore. mean the right to establish 
real institutions which will effectively 
serve the needs of their community and 
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the scholors who resort to their educa 
tioal institutions, There is no doubt on 
such thing as fundamental right to re~ 
cognition by the State but to deny res 
cognition +o the educational Institutions 
except upon terms tantamount to the 
surrender of their constitutional right of 
administration of the educational institu- 
tions of their choice is in truth and in 
effect to deprive them of their rights 
under Art. 30 (i), We repeat that the 
legislative power is subject to the funda-~ 
mental rishts and the legislature cannof 
indirectly take away or abridge the fun~ 
damental rights which it could not do 
directly end yet that will be the result 
if the said bill containing any offending 
clause becomes law.....cse’, 


._ . Having regard fo the nature of the 
right conferred by Art, 30 of the Con~ 
stitution, this submission in my opinion 
is not valid. It is one thing to say that 
the cultural and educational rights em- 
bodied in Art. 30 to establish and ad=- 
minister educational institutions of their 
choice are fundamental and guaranteed by 
the Constitution and, therefore, not sub 
fect to surrender or legislative control, 
but_ it is quite another thing to con~ 
tend that in all cases, the minorities are 
obliged to exercise that right even 
though on account of exigencies of the 
situation they may decide otherwise. In 
the instant case, it appears thet what- 
ever may have been the position in 1957, 
in respect of the School which may have 
been established by the Arya Samaj. the 
Managers of the school gradually decided 
to allow the school to receive the bene- 
fit and patronage of the notified area 
committee and later on by permitting the 
school to be converted into a Government 
Subsidised School. _They decided not to 
manage and administer the school as a 
minority school and this surely is a dis~ 
cretion which they were competent to 


. exercise and is mot at all in conflict with 


the guarantee and protection given by 
the provisions of Arts, 29 and 30 of the 
Constitution, T+ is therefore, clear that 
ion the facts of this case, the school which 
was established in the year 1961 and 
later. on converted into a Government 
Subsidised School, cannot be said to have 
been established by the Samaj and that 
hence ieee pe alts under 

: o e Constitution is not avail~ 
able to the Arya Samaj. 


_ ii. For the reasons stated above, 
there is no merit in this application, and 
a is, accordingly, dismissed, but in the 
circumstances of the case, there will be 
mo order as‘ to costs, 

12, 


UNTWALIA, J. :-— T agree. 
Application dismissed, 


atanena nananana 
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.. Kashinath Prasad and others, Pei 
toners v, Dharamnath end another, Op- 
posite Party. | : 

Civil Revn. No, 1252 of 1971, DH 
6-9-1972, against order of Kashinath 
Prasad, Ist Sub. J.. Chapra, D/-. 26-7- 
1971, 

Index Note:— (A) Hindu Succession 
Act (1956), S. 6 Proviso —— In a suit for 
recovery. of arrears of rent of coparce- 
nary property brought by a Hinda 
father dying during the pendency of th2 
suit the son can maintain the suit in the 
absence of any succession certificate. 

. (Para 9 

Index Note:— (B) Civil P. C. (1908} 
0. 22, R, 2 — In a suit for recovery o- 
arrears of rent of coparcenary property 
brought by a Hindu father dying during 
the pendency of a suit the entire claim 
would not abate even if only the sons 
were substituted but the married daugh- 
ter was not substituted as her of the 
deceased plaintiff — Only the claim ir 
respect of the daughter would abate, 

: (Para 3} 

Shiva Narayan Sinha and Satya 
Narayan Choudhary, for Petitioners. 


ORDER :-— The petitioners before me 
are the plaintifis of a Small Cause Court 
suit which had been instituted by their 
father Shri Ram Briksh Prasad for recovery 
of arrears of rent in respect of a gola situat- 
ed over 1 katha 4 dhurs of land apper~ 
taining to plot Nos, 218 and 218/596 in 
village Raipatti. The original plaintiff 
Ram Briksh Prasad died on the 8th 
November, 1968 whereupon the present 
petitioners. who are his sons, were sub- 
stituted in his place within the period of 
limitation. Subsequently it transpired 


- that Ram Briksh Prasad had also left 


behind a married daughter but she had 
mot been impleaded as a party in the suit. 
A question, accordingly, arose in the trial 
Court as to whether. the suit was main- 
tainable at the instance of only the sons 
of Ram  Briksh Prasad. The learned 
small Cause Court Judge has non-suited 
the petitioners substantially on two 
grounds, He has held in the first instance 
that the petitioners are not entitled to 
any decree in the suit since they -have 
mot obtained a succession certificate con~ 
sequent upon the death of their father 
Ram Briksh Prasad. Secondly, the learn- 
ed Judge has held that the suit can no 
longer proceed in absence of the married 
daughter of Ram Briksh Prasad inasmuch 
as the suit to that extent has abated, - 
2, It is not necessary to mention 
any other plea or pleas taken on behalf 
of the defendants inasmuch as they have 
all been negatived by the learned Small 


JP/KP/F76 1/72/GKC/BNP. 


.tme interest of the deceased 


‘Cause Court Judge. So the only quess 
“ion. which I tave to decide in this ap< 
rlication in revision is whether the learn 
ed Small Caus2 Court Judge is right in 
dismissing the suit on the two grounds 
mentioned above, 

3. To deal with this question we 
must refer to the provisions contained in 
Section 6 of the Hindu Succession Acti™ 
(Act XXX of 1956). The substantive part 
of Section 6 lavs down that when a male 
Hindu dies after the commencement of 
this Act, having at the time of his death 
an interest in a Mi coparcenary 
property. his interest in the property 
chall devolve by survivorship upon the 
surviving members of the coparcenary 
end not ‘in. accordance with this Act. 
But there is a proviso to Section 6 which 
co far as it is relevant for our present 
purpose reads thus: 


“Provided hat, if the deceased had 
loft him surviving a female relative speci- 
fed in class I of the schedule ..........06 
in the 
Mitakshara coparcenary property shall-+ 
Gevolve by testamentary or intestate suc- 
c2ssion, as the case may be, under this 
Act and not by survivorship”. 

In order to see how far these provisions 
are applicable to’ the facts and circum~ 
stances’ of the present case it is neces< 
sary in the first instance to decide what 
was the nature of the property in the 
hands of Ram Briksha Prasad at the time | 
oz his death. Ir. paragraph 34 of the im~< 
pigned order it has been mentioned thaf 
the interest of deceased Ram Briksh 
Prasad was in’ the coparcenary property. 
Therefore. even during the lifetime of 
Ram Briksh Prasad the petitioners as his 
scns had interest in the gola in question 
as an item of their Mitakshara coparcen~ 
ary property. There can be no doubt 
that after the death of Ram Briksh Prasad ` 
it was competent to the petitioners to con~ 
tinue the suit for the realisation of the 
outstanding arrears of rent in respect of 
their own interest in the Mitakshara co- 
percenary property. For that portion of 
their claim the setitioners did not stand 
in need in applying for or obtaining any 
succession certificate. Upon the finding 
to the effect that Ram Briksha © 
died leaving behind three sons and one 
daughter it is manifest that the extent 
of the interest of Ram Briksh Prasad in 
the caparcenary property in question was 
1/fth. I+ was orly in this 1/5th interest 
of Ram Briksha Prasad in the coparcen~ 
ary.property that the proviso to Sec, 

haji become applicable. In other words, 
the 1/5th interest of Ram Briksh Prasad 
in the gola in question as also in the 
oucstanding arrears of rent had devolved 
both upon his three sons and his married 
daughter by intestate succession and not 
by survivorship. Therefore, the question 


‘of succession certificate or the absence 
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of it could only affect the 1/5th share of 
the outstanding arrears of rent in res- 
pect of the gola in question for which “the 
suit had been instituted. Quite clearly, 
therefore, the learned Small Cause Court 
Judge was not justified in dismissing the 
entire claim laid in the - suit on the 
ground that no succession: certificate had 
[been obtained by the petitioners before 
proceeding to realise the share of the 
outstanding rent to which deceased Ram 
Briksh Prasad was entitled under the 
law. Nor do I think that the learned 
Small Cause Court Judge was justified 
in throwing out the entire claim in the 
suit on the ground that one of the heirs 


of Ram Briksh Prasad, namely, his mar~. 


ried daughter had not been impleaded 
as a party in the suit. The absence of 


the married daughter of Ram Briksh 


Prasad on the record of the suit could 
at best affect the 1/Sth share of rent 
which was sought to be recovered in the 
suit. Even if it were to be assumed that 
the claim in the suit had abated so far 
Jas the married daughter of Ram Briksh 
Prasad was concerned the abatement 
could affect only her interest in the pro- 
portionate ‘share of Ram Briksh Prasad 
in the property in question. In either 
view of the matter the tenes Small 
Cause Court Judge was not justified in 
dismissing the suit in its entirety.’ 

4, Upon the view which I have 

expressed above it is necessary to deter~ 
mine as to what extent the claim laid in 
the suit is fit to be decreed upon the pre- 
sent state of record. The total claim laid 
in the suit was for Rs. 529.55 which in- 
cluded some amount by way: of interest 
over the sum of Rs, 481/- which was the 
amount of rent due from the defendants 
for nearly a period of 14 months that is 
to say from the lst November, 1966 to 
the 21st December, 1967. Quite clearly 
the plaintiffs are not entitled to recover 
anvthing by way of interest over the 
outstanding arrears of rent, Therefore, 
out of the sum of Rs. 481/- which was 
sought to be recovered as the outstand~ 
ing rent for the premises in question the 
proportionate 1/5th share of Ram Briksha 
Prasad came to Rs, 96.20.. It is only with 
respect to this sum of Rs, 96.20 that in 
view of the proviso of Section 6 the diffi- 
culty arising from the omission to obtain 
the succession certificate could arise. 
Therefore, only that extent of the rent 
Claimed cannot be granted to the peti~ 
tioners for the reasons given above, But 
so far as the remaining amount of 
Rs. 384.80 is concerned I find absolutely 
mo justification for declining to decree the 
suit in favour: of the petitioners. 


5. For the aforesaid reasons this 
application is allowed in part and the 
claim laid in the suit is decreed to the 
extent of Rs, 384.80 in favour of the 
petitioners, 
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6.. Since the Jetendant: Lave: not 
appeared in this Court there will be no 


order as to costs. 
- Petition allawed, 
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Qudrat Ali, Appellant v. The State 
of Bihar and others, Respondents, 
C. W. J. C. No, 1251 of 1970, Dj- 
1-9-1972, 


Index Note:— (A) Par? and Orissa 
Excise Act (2 of 1915), S. 42 — Cancel- 
lation of license — When the Excise 
Collector agrees with the recommenda- 
tion of the inspecting officer for cancel- 
ling a license it is not necessary for him 
to dispose. of the question of cancellation 
in a separate judgment, (Para 7) 


Brief Note :—— (A) Thus when the order 
of the Collector is in terms i.e, “as pro~ 
posed” it cannot be challenged because 
on the face of it the order did not show 
that the Collector was’ satisfied about the 
truth of the allegations made by py 
ing officer, (Para 7 


Index Note:— {B} Bihar and Orissa 
Excise Act (2 of 1915), S. 42 (1) (c) — 
Cancellation of license for contravention 
of terms of contract —- An order cancel- 
ling a license is illegal when it does not 
show as to how the licenSee contravened 
the terms of the contract, (Para 10) 


Index Note:— (C) S ar and Orissa 
— A licence 
cannot be cancelled on hs ground that 
there was ‘shortage’ of the quantity of 
the spirit with the licensee, (Para 11) 


Index Note:— (D) Bihar and Orissa 
Excise Act (2 of 1915), S. 42 (3) — Order 
of forfeiture of security deposit — An 
order of forfeiture of security deposit 
along with the order of cancellation of . 
license is illegal.. (Para 12) 


Brief Note:— (D) If the petitioner is 
not entitled to a refund of the security 
deposit in respect of the license, he is 
surely entitled to a notice when an ‘order 
to that effect is proposed. It may how- 
ever, be that the petitioner, may not have 
yet claimed the refund of his depdsit and 
the order of forfeiture of the security 
deposit has been passed prematurely. 
From the wording of sub-section (3). it. 
is evident that the question of not re- 
funding the deposit may arise when there 
lis a claim for the refund and order of 
forfeiture along with the order of can- 
cellation, is not tenable in law. 

(Para 12) 
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AKBAR HUSAIN, J.: In this applica- 
tion the petitioner who isa licensee of the 
Hajipur country spirit shop in the dis- 
trict of Muzaffarpur has challenged the 
order of the Member Board of Revenue, 
Bihar. Patna, dated the 15th May 1970 
{Annexure 1) the order of the Commis- 
sioner of Excise, Bihar, ‘Patna, dated: the 
lith January, 1970 (Annexure 2) and 
the order of the Collector of Muzaffar- 
pur. dated. the 12th January. 1969 (An 


nexura 3), 

2. The facts of the case are as 
follows i 

Tt is stated that the petitioner has 
been a licensee of the country spirif shop 
for g long time ard his license has been 
renewed from year to year. The Supe« 
rintendent of Excise, Muzaffarpur, visited 
the petitioner's shop on the 26th Augus® 
1968 end found the following irregulari«- 
ties 3 

(i} The contents of one drum consist- 
ing of jae litres of 72.6 U, P, liquor was 
found and w: in. strength which 
was ieeted at 74.9 U, P. 

{ij Shortage of 243.250 Titres in 72.5 
U, P. and 13.850 litres in 50 U, P, was 
found against the opening balance on the 
26th August 1968, 


Tke petitioner in his explanation 
(submitted later) contended that due to 
the absence of the permanent salesman 
in the shop, the man who was tempos 
rarily in charge of the shop was not able 
to properly post the sales in the stock 
register, nor could he explain the same 
to the Superintendent of Excise, at the 
time of the inspection. As regards the 
weakness in the contents of the drum, 
the explanation piven’ was that in 
probability it was the result of hasty and 
imperfect mixing at the warehouse, and 
it did not stand to reason why the peti- 
tioner would dilute the contents of the 
whole drum and make % weak, partici 
larly when the shop was situated in the 
town of Hajipur and was likely ta be 
inspected at any time. The petitioner's 
explanations appear to have been reiect= 
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ad by the Superintendent of Excise who 
recommended =o the learned Collector, 
Muzaffarpur, for cancellation of his 
license. A notice bearing No. 1857 dated 
the 28th December 1968 was served on 
Ehe petitioner directing him to show, 
pause by the 6th January 1969, as to 


why his license should not be cancelled, 


but the petitioner applied for time. In-~ 


Paragraphs 8 and 9 of the writ petition, 
it is stated that the Collector. who is 
fhe competent authority to cancel the 
license under Section 42 of the Bihar 
and Orissa Excise Act (h p refer- 
red to as ‘the Act’), did not issue any 
motice to the petitioner directing him to 
show cause against the proposed cancel- 
mor any notice 
directing the petitioner to show cause 
esainsh the forfeiture of the security: 
deposit was served on him, Thereafter 
on the 12th January ” 11969, the learned 
Collector approved the recommendation 
of the Superintendent of Excise, Muzaf~ 
farpur, for the cancellation of the license 
gnd also for forfeiture of the security _ 
deposit amounting to Rs, 6,400/=, . 


3. Against the aforesaid order ‘of 
The learned Collector. E petitioner filed 
an appeal before the Commissioner of 
Excise, Bihar, Patna, under Section 8 of 
the Act who by his order dated the 11th 
January 1970 dismissed the appeal, 
Thereafter the petitioner moved the 
Member Board of Revenue, Bihar, under 
Section 8 of the Act who by his order 
Gated the 5th May, 1970, in Case No, 48 
of 1970. rejected the petitioner’s appli-« 
cation. The petitionen assailed all 
the orders referred to above. 

Mr, Rajeshwari Prasad, learned Coun» 
sel appearing in support of the rule has 
made a number of submissions and for« 
mulated the following propositions := 

_ fi} The order of the learned Collecs 
for being on the decision of the 
Superintendent of Excise who was bims 
self the reporting officer, offends the 
principles of natural Justice. and, is, 
oe illegal] and without furisdi ics 


Tai The license is no? liable to can= 
cellation under Section 42 of the Ac 
because there was no violation of the 
terms and conditions of the license, 

Gii) The liquor nof having been 
bottled and exposed for sale or oe aual 
scld, there had been no violation of the 
terms and conditions of the license, 


(iv) That no show cause notice hav« 
ing been issued against the forfeiture of 
the security deposit amounting to Rupees 
6,100/~.: the order fon forfeiture of the 
security deposit was without jurisdic< 
tion, and amounted to confiscation 
of the property, and, therefore, hit, by 
(he provisions: contained in, Article 31 
of the Constitution, : 


examined 


*% 
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(v) Weak Hauor having been suv- 


plied from the warehouse, as found by 


the learned Commissioner, the petitioner’s 
licence on that ground bas been illegally 
cancelled, 

The impugned order of the Collector 
dated the 12th January 1969 is in the 
following terms i—- l 
. SAs proposed at “A” 

Sd. S. Patankar, 
12-1-1969”, , _ 

The objection to this order. as stated 
patlier, is that the Collector while can~ 
celling the license under Section 42 of 
the Act ought to have applied his mind 
on the facts alleged against the licensee 


and examined: the truth or otherwise of 


the version. (The learned Collector has- 


merely endorsed the proposal of the Ex- 
cise Superintendent contained in the re+ 
port dated the 9th January, 1969, the 
concluding portion of which is as folz 
lows :— | oe 8 

“Under the facts and circumstances 
of the case. it is suggested that the 
licence of Hajipur c. s. shop standing in 


the name of Shri Qudrat Ali may be. 
cancelled and his whole security deposit 


may be forfeited under Section 42 of the 
Bihar and Orissa Excise Act, 

Submitted for orders, 

= Sd Wegible. _ 

Excise Superintendent”. 7 
The order of the learned Excise Com= 
missioner in appeal under Sec, 8 of the 
Act has been attacked specifically on 
the ground that no reasonable opportu- 


- nity -had been given to the petitioner to 


present his case either before the Col- 
lector, Muzaffarpur or before the Com- 
missioner of Excise. It is stated that the 
learned Commissioner having found that 
there was some weakness In the liquor 
upplied from 
sibility of diluted contents in the drum 


at source could not be excluded. Simi- 


larly, the order of the Member Board- 


of Revenue in revision under Section 8 of 


the Act, has also been assailed on sub- 


stantially the same grounds. One more 
objection, however, was taken before 
the Member Board of Revenue against 
the order of the Commissioner, and, that 
was that the learned Commissioner had 
called for the departmental papers and 
them behind the back of the 
petitioner. It is also said that the entries 
in the documents and registers have been 
used against the petitioner without af 
fording him a reasonable opportunity for 
explaining the same, causing great preju- 
dice to the petitioner. Consequently the 
order of the Commissioner of Excise 1s 
illegal and. against the principles of 
matural justice. 

4, The learned Standing Counsel 
appearing for the State. on the other 
hand. has supported the impugned orders 
on the grounds that the licensee was 
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dation made by him, has passed 


the warehouse. the pos- . 


prescribed against each strength 
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directed to explain the irregularities 
detected by the Superintendent of. Ex- 
cise cn the 5th September 1968, and a 
written statement by the Manager of the 
petiticner was taken at the time of ins- 
mection. It is said that the licensee nel- 
ther submitted his explanation nor filed 
any petition for time on the 5th Sep- 
tember 1968. was again given a 
motice dated the 10th September 1968, to 
submit his explanation by the 20th Sep- 
tember 1968, on which date he filed a 
petition praying for time and the date 
was extended to the 10th October 1968, 
but even on that date he did not submit 
hig explanation. Eventually the licen- 
see submitted his explanation on the 20th 
November 1968, It is further stated in 
paragraph 9 of the counter affidavit that 
a notice was again issued by the Superin- 
tendent of Excise dated the 28th Decem- 
ber 1968. asking the petitioner to show 
cause by the 6th January 1969, against 
cancellation of his license as well as 
whether he wanted to be heard in per- 


` son before the Collector, but the peti- 


tioner neither submitted his explanation 
mor filed any petition for time. The Ex- 
cise Superintendent under these circum- 
stances submitted his findings and the 


“recommendations on the 9th January, 


1969, which became the basis for a con- 


` sidered order by the learned Collector 


under Section 42 of the Act. 


_ Tke order of the learned Collector 
has been defended on the ground that 
the learned Collector having considered 
the report of the Excise Superintendent 
end having agreed with the beau oe 

i the 
order of cancellation and a long order 
was not a necessary requirement of law. 
The learned Collector applied his mind 
on the report of the Excise Superinten- 
dent, and passed the order of cancella- 
tion which is perfectly valid. The learn- 
ed Standing Counsel for the State has 
submitted that a notice against the for- 
feiture of the security deposit was not 
necessary as the forfeiture is not a | 
punishment rather a consequence of the 
cancellation of the license under sub- 
section (3) of Section 42 of the Act. 
Lastly our attention was drawn to the 
conditions of the license held by the 
petitioner. The terms and conditions of 
the license regulate and govern the con- 
duct of the holder of the license, and on 
the irregularities detected, it was sub- 
mitted by the learned Standing Counsel 
on. behalf of the State. condition No. VI 
of the license has been violated. The 
aforesaid condition is worded as fol- 
lows :— 

“VL That he do not sell, expose for 
sale or keep in his possession spirits of 
strengths other than those mentioned be- 
low or at prices above or below those 


s 
anem 
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Prescribed strengths. Minimum prices 
Maximum prices per bottle” 

On the aforesaid grounds. the learned 
Standing Counsel has supported the 
orders under challenge, 


5. Mr, Rajeshwari Prasad appear- 
ing for the petitioner has relied on a 
decision of the Supreme Court in the 
case of Mahabir Prasad Santosh Kumar 
v. State of U. P. (AIR 1970 SC 1302 
(1805) ) for the proposition which is leid 
down in the following terms:— 


“The appellants have a right not 
only to have an opportunity to make a 
representation, but they are entitled to 
have their representation considered by 
an authority unconcerned with the dis- 
pute and to be given information which 
would show the decision was reached on 
the merits and not on considerations of 
policy or expediency....... e 
The other case cited was the case of 
A. K. Kraipak v. Union of India, (AIR 
1970 SC 150 (157)). and the observations 
contained in paragraph 21 of the deci- 
sion quoted below were relied upon :— 


“21. It was next urged by the learn- 
ed Attorney General that after all the 
selection board was only'a recommen- 
datory body. Its recommendations had 
first to be considered by the Home Minis- 
try and thereafter by the U. P. S. C. The 
final recommendations were made by the 
U. P. S C. Hence grievance of the 
petitioners have no real basis, Accord- 
ing to him. while considering the vali- 
dity of administrative actions taken. all 
that we have to see is whether the ulti- 
mate decision is just or not. We are 
unable to agree with the learned Attor- 
ney General that the recommendations 
made by the selection board were of lit- 
tle consequence, Looking at the composi- 
tion of the board and the. nature of the 
duties entrusted to it we have no doubt 
that its recommendations should have 
carried considerable weight with the 
U, P. S. C. If the decision of the selec- 
tion board is held to have been vitiated, 
it is clear to our mind that the final re~ 
commendations made by the Commis- 
sion must also be held to baye been 
vitiated. The recommendations made by 
the Union Public Service Commission 
cannot be disassociated from the selec- 
tions made by the selection board which 
is the foundation for the recommenda- 
tions of the Union Public Service Com- 
mission. In this connection reference 
may be usefully made to the decision in 
1967-2 QB 864 (supra).” 


Mr. Prasad referred to another case 
of Shaudin Singh v, Desa Singh. (AIR 
1970 SC 672) and placed reliance on the 
portion of the judgment at page 674 
which is as follows :— 

EEE The relevant satisfaction is 
@ jurisdictional fact on the existence of 
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which alone the power may be exercised, 
A superior authority or the High Court 
in a writ petition would, therefore, be 
ent.tled to consicer whether there was 
due satisfaction by the Chief Settlement 
Cornmissioner on materials placed before 
him and that the order was made not 
arbitrarily, capriciously or perversely.” 
Yat another decision of the Supreme 
Court in the case of Sm. Gunwant Kaur 
v, Municipal Committee Bhatinda, (AIR 
1970 SC 802 (804!) has been relied upon 
on the question of jurisdiction of the 
Collector. The case arose under the 
land acquisition proceedings and the 
question was as ro whether the correct- 
mess of the Collector’s opinion could be 
chellenged and whether the appellants 
could contend that the jurisdiction of 
the Collector depended upon an issue of 
a valid notificaticn. 


“and the mere fact that the Collec~ 
tor was satisfied that the true area of 
the land demarcated “Corresponded to 
the area notified” whatever that expres- 
sion may mean did. not prevent the 
owners of the lands from contending be- 
fore the High Court that they had no 
opportunity of making their representa~ 
tions under Section 5-A of the Act and 
of satisfying the Collector that, their lands 
sheuld not be acquired........ 

In my opinion. the decisions cited at the 
Bar referred to above. have no direct 
bearing ‘on the facts of the instant case. 


6. In the instant case, however 
the material issue is as to whether the 
petitioner got an opportunity of making ' 
a representation and was served with 
mozices for submitting show cause in res- 
pect of the irregularities alleged and 
found on the test of a sample taken from 
the warehouse on the 21st November 
1968, and its comparison with the sample 
taken on the 19th August, 1968. 

7. The’ other question which falls 
for decision is as to whether the order 
of the Collector purporting to be under 


.Seztion 42 of the Act and the other sub- 


sequent orders massed by the learned 
Cammissioner of Excise and the Mem- 
ber Board of Revenue are in accordance 
with the provisions of Section 42 of the 
Act. The initial order is that of the 
Cecllector dated the 12th January, 1969. 
The objection tc the order of the Col- 
lector contained in Annexure 3 that it 
was not a valid order under Section 42 
of the Act because on the face of it, it 
does not show that the Collector was 
savisied about the truth of the allega- 
ticns. is not well founded and must be 
rejected. It is not necessary to dispose- of 
the question of cancellation of the license 
in a separate Mele aE if the Collector 
agreed with the recommendations of the 
inspecting officer. Merely because the 
order is in these terms. ie, “As pro- 
pcsed”, it is not exposed to the criticism 


. contention of the petitioner about 
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which Mr, Prasad has made. It, how- 
ever, remains to be examined as to whe- 
ther the other courts. namely, the Ex- 


cise Commissioner and the Member Board. 


of Revenue have conducted the proceed- 
ings in appeal and revision respectively 
in accordance with the requirements of 
Section 42 of the Act while upholding 
the order of cancellation passed by the 
Collector. The Commissioner and the 
Member Board of Revenue have both 
concurrently overruled the contention of 
the petitioner and found as a fact that 
he was given an opportunity of repre- 
sentation and to submit his explanation 
in regard to the irregularities which are 
alleged to have been detected, This be-~ 
ing a disputed question of fact cannot be 
the subiect of investigation by this Court 
in its writ jurisdiction. 


The other irregularity alleged is 
about the dilution in the liquor found 


in the drum and on this point the Com- ` 


missioner has observed “that when the 
sample bottle issued by the warehouse 
officer, Hajipur, was examined on the 
.21st November 1968, in presence of the 
licensee. it was found that the strength 
of ae liquor was 73.7 U. P. as against 
72.5 U. P.. which is the prescribed 
strength. The order of the Member 
Board of Revenue does not deal with re 

e 
alleged weakness of the liquor having 
been from the source of the supply it- 
self, namely. the warehouse and the find- 
ing thereon by the learned Excise Com- 
missioner. Whatever may have been the 
merits of this contention. could have been 
considered by the Member Board of Re- 
venue and a finding recorded thereon, be- 
cause that is certainly a material aques- 
tion to be considered for conclusively 
fixing the liability of the dilution on the 
petitioner, and to cance] his license under 
Section 42 of the Act. 


8. In the instant case the most 
important and determining factor to be 
considered for the purposes of answer- 
ing the question as to whether the can- 
cellation of the petitioner’s license under 
Section 42 of the Act is valid or not is 
the alleged dilution of the liquor by the 
petitioner in his shop. On this question 
there are ree findings beginning from 
the report of the Excise Superintendent 
dated the 9th January, 1969. It may 
be observed at this stage that the find- 
ings of the Excise Superintendent has 
been accepted by the learned Collector 
in the initial order and that is the basis 
of cancellation of the petitioner’s license. 
According to this report the strength of 
the liquor should have been 72.5. but 
was found at 74.9 U. P. on the 26th 
August 1968 at the shop.. The other 
comment in the aforesaid report is that 
the licensee had kept the shop in a most 

mismanaged way and he is out to make 
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illegal profits by cheating the customers 
and suppressing the sales which ulti- 
mately affects the revenue. 

The following considerations appear 
to have weighed with the Excise Superin-~ 
tendent for recommending the cancella- 
tion to the Collector as quoted below :— 


“The consumption of this shop and 
revenue derived therefrom has been go- 
ing down with quite a faster pace due 
to such irregularity on the part of the 
licensee. Hence. both in the interest of 
customer and Government revenue, it is 
essential that the licence is cancelled.” 
Then he proceeds to record the finding 
about the strength of the liquor in the 
follows ing terms :-— 

a Since the liquor was found 
diluted ‘and weak (as it was weak by 
more than allowable margin of one de- 
gree from the strength of the sample) 
and no satisfactory explanation was given 
by the licensee for this or shortage found 
in the stock, the licensee was directed to 
show cause by 6-1-1969 vide this office 
No. 1857 dated 28-12-1968. as to why his 
licence should not be cancelled. He was 
also directed to inform whether he wants 
to be heard in person before you, 


The licensee has neither submitted 
his show cause nor has submitted peti- 
tion for time, 

Under the facts and circumstances of 
the case it is suggested that the licence 
of Hajipur ec. s, shop standing in the 
name of Shri Qudrat Ali may be can- 
celled and his whole security deposit may 
be forfeited under Section 42 of the Bihar 
end Orissa Excise Act.” 


The finding on the question of dilu- 
tion of the learned Commissioner on the 
other hand is as follows :— 


“g; There is some force in 
the statement ‘that weak liquor was sup- 
plied from the warehouse, This is evi- 
dent from the fact that when the sample 
bottle issued by the warehouse officer, 
Hajipur, was examined on 21-11-1968 in 
presence of the licensee it was found that 
the strength of liquor was 73.7 U. P: as 
against 72.5 U. P, which is the prescrib~ 
ed sirength. The warehouse officer was 
thereupon directed to appear before the 
Excise Superintendent on 26-11-1968 with 
the hydrometer set of the warehouse. The 
liquer was tested again with the ware- 
hhous= set and the first sample tested on 
19-8-1968 was found to be 73.5 U, P as 
against 73.7 U. P. found on the previous 
occasion and when tested with the 
District Standard Set it was found 
to bə 73.8 U. P. Thus there was some 
weakness in the liquor supplied by the 
warehouse, This was, however, far less 
than the liquor taken from the drum 
which was found to be 75 U, P, and 


over. The case of deliberate dilution 
proved the Licensee therefore stands 
PROVE PERNE 
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The learned Member Board of Revenue, 
however has not. in my opinion. care- 
fully considered the findings of the Ex- 
cise Superintendent and the learned 
Commissioner and has disposed of the 
issue in the following terms :— 


“I have examined the records and 
considered the arguments. I have also 
found out from the registers that the 
liquor of 72.5 strength was taken out by 
the licensee on 19-8-1968. It is also ad= 
mitted that the sample of the liquor 
taken from the warehouse on the date 
showed the strength of 73.7. Even if 
some deterioration is allowed, it should 
mot exceed 74.7 whereas the actual 
strength detected was 75.0. The guan= 
tity involved is not small but one full 
drum containing 180 litres.” 

He has lastly recorded the finding that 
he was convinced that there was actual- 
ly dilution. 

9. It is evident. therefore. thai 
the learned Member Board of Revenue 
has overlooked the finding of the learns 
ed Commissioner that there was some 
weakness in the liquor supplied by the 
warehouse. Similarly the learned Mem- 
ber Board of Revenue has committed an 
error of record by not noticing that the 
inspection note dated the 9th January 
1969 of the Excise Superintendent has 
found the strength of the liquor in the 
shop at 74.9 U. P., and has wrongly 
observed that the actual strength was at 
75.0. He has also wrongly ignored the 
finding of the learned Commissioner that 
the liquor supplied at the warehouse was 
weaker than the prescribed strength and 


has referred to the registers to show that the . 


liquor of 72.5 strength was taken out by 
the licensee on the 19th August, 1968. The 
learned Member Board of Revenue bas 
arrived at the aforesaid conclusions appa- 
rently without considering the findings of 
the learned Commissioner and the inspection 
note of the Excise Superintendent on the 
points mentioned above. 

10. Further more the objection of 
the petitioner that the Excise Commissioner 
looked into certain registers behind the back 
of the petitioner without giving him an 
opportunity was also not met by the learn- 
ed Member Board of Revenue. This argu- 
ment has been disposed of in the following 
manner:— 

“An argument was also advanced that 
the Excise Commissioner examined’ some 
registers and the Licensee should have been 
given another opportunity. I examined this 
contention also. The Excise Commissioner 
apparently looked into the issues in the 
warehouse registers and no new points arise 
with regard to these entries. There was 
nothing before him to ask for any expla- 
nation or any discrepancy with regard to 
the entries in the warehouse register.” 

In my opinion, if the learned Cammis- 
sioner proposed to examine the registers, he 
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should have given an opportunity to the 
petitioner to explain the entries made there- 
in; and that woulc have met the ends of 
justice. The impugned orders having been 
passed under Section 42 of the Act, must 
clearly show as to how the petitioner has 
contravened the terms of the contract and 
the licence. The orders do not show under 
which of the various clauses of sub-section 
(1) of that Section, the case of the peti- 
tioner fell. I have carefully examined all 
the clauses of Section 42, and, in my opin- 
ion, the only clause which can be said to 
apply on the allegations is Clause (c) of 
sub-section (1) of Section 42 of the Act, 
Which reads as follows:— 


“(c) In the event of any breach by the 
holder thereof, or. by any of his servants, 
or ty any one acting on his behalf with his 
express or implied permission, of any of 
the terms or conditions thereof,” 
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the Collector, the Commissioner and the 
Member Board of Revenue should have ap- 
pliec their mind to the various clauses given 
in the form (form No. 26, Licence for the 
retail vend or country spirit supplied from 
the warehouse) as well as the general con- 
ditions applicable tc all excise licences in 
order to find out that the act complained of - 
came under a particular clause of Section 
42 (1) of the Act so as to entitle the Col- 
lector ta cancel the licence. The contention 
raised on behalf of the petitioner was that 
the act complained of did not come within 
the purview of any of the clauses mention- 
ed i the form of the licence or under the 
general conditions applicable to the excise 
licenses. Mr. Prasad has canvassed this 
proposition on the authority of a decision 
of tais Court in Misc. Judicial Case No. 
578 of 1961 (Aminuddin v. State of Bihar) 
Dj- 26-2-1965 (Pat) in which broadly 
speaking the order of cancellation of the 
licenze was set asida on similar grounds. 


The reasons for setting aside the order 
əf cancellation of the licence in this case 
are as follows:— 


“5. It appears to me that the Collector, 
che Commissioner and the Board of Reve- 
aue did not examine the action complained 
of in the light of the provisions given above, 
and all that we find from their orders ‘js 
“hat the order was passed under the general’ 
section 42. From the order of the Board 
of Kevenue it, however, appears that the 
order of cancellation of licence was afirm- 
ed because of certain irregularities which 
were admitted to have been committed by 
ihe petitioner. The irregularity consisted 
of only keeping of 48 packets of Ganja be- 
meg short in weight. The question to be 
decided before us is not that such an act 
ef tke petitioner was not irregular and, as 
= matter of fact, Mr. Rajeshwari Prasad, 
zppezring for the petitioner, has not chal- 
lenge] the finding o? fact before us know- 
ing the limitations in a writ application. The 
question to be decided really was whether 
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such an irregularity was contemplated by 
the provisions quoted above for being ap- 
plicable for cancellation of a licence. As 
there is no discussion of. the point in any 
of the three judgments, my view is that the 
Collector, Commissioner and the Board of 
Revenue have missed to consider the same, 
though its consideration was relevant for 
the purpose of supporting the order of can- 
cellation.” 
ii. The other irregularity alleged 
against the petitioner was “the shortage of 
243.250 ia 72.5 U. P. and 13.850 litres in 
50 U. P. against the opening balance on 
the 26th August, 1968.” On an examina- 
tion of the provisions of Section. 42 of the 
Act, I find that none of the clauses cover 
this allegation. Consequently, the cancella- 
tion of the licence on the ground of short- 
age cannot be defended. Although the alle- 
gation of ‘shortage’ is mentioned as irregu- 


Jarities (a) and (b) at the very outset of the 


order of the learned Member Board of Re- 
venue, there is no finding thereon and the 
order is significantly silent on this point. It 
appears that the Member Board of Reve- 
nue did not find any merit in this allegation 
and could not hold it as violative of any 
of the provisions of Section 42 of the Act. 

12. Lastly it was contended that in 
any event the order of the learned Collector. 
for the forfeiture -of the security deposit 
amounting to Rs. 6,400/- without a notice 
to show cause and without affording an 
opportunity to the petitioner of being heard 
on the question of forfeiture is bad and 
must be struck down. ‘The relevant provi- 
sion about the forfeiture of the security de- 
posit is Section 42 (3) of the Act and it runs 
as follows:— : i 

“(3). The holder of a licence, permit 
or pass shall not be entitled to any com- 
pensation for its cancellation or suspension 
under this section, or to the refund of any 
fee paid or deposit made in respect there- 
of.” ' . 
it is admitted that the petitioner. did not 
get a notice for the proposed forfeiture of 
the security deposit, but it bas been sub- 
mitted by the learned Standing Counsel, as 
T have stated before, that no separate show 
cause is necessary for an action under Sec- 
tion 42 (3) of the Act and this is merely an 
order consequent upon the cancellation of 
the licence. I do not feel persuaded to ac- 
cept this contention. In my view if the 
petitioner is not entitled to a refund of the 
security deposit in respect of the licence, he 
is surely entitled to a notice when an order 
to that effect is proposed. It may, how- 
ever, be that the petitioner may not have 
yet claimed the refund of his deposit and 
the order of forfeiture of the security depo- 
sit has been passed prematurely. From the 
wording of sub-section (3), it is evident that 
the question of not refunding .the deposit 
may arise when there is a claim for the re- 
fund and the order of forfeiture along with 
the order of cancellation, as in this case, 
may not be tenable in iaw. 
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13. For the reasons stated above, in 
the exercise of the powers conferred under 
Article 227 of the Constitution, I allow this 
application, set aside the order of the Mem- 
ber Beard of Revenue dated the 15th May, 
1970, and remand the case to the Board of 
Revenue for a fresh decision in accordance 
with law and in the light of the observa- 
m made above. The cost will abide the 
result. 


UNIWALIA, J.:— 14. I agree. 
Case remanded. 
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Mishrilal Rai and another, Petitioners 
y The State of Bihar and others, Respon- 
ents, 


Civil Writ Jurisdiction Case No. 1565 - 
of 1971, D/- 24-8-1972. 


Index Note:— (A) Education — Bihar 
High Schools (Constitution, Power and 
Fonctions of Managing Committee) Rules 
(1964) (as amended in 1967), Rule 9, Cis. 
(5) and (7) and Rale 17-A (1) — Appoint- 
ing ad hoc committee. 

Brief Note:— (A) Though there is no 
specifizs provision in the Bihar High School 
(Control and Regulation of Administration) 
Act (1960) and the Rules for appointing 
an ad hoc committee after the expiry of the 
term of the Managing Committee yet there 
is implied authority in the President, Board 
of Secondary Education, Bibar to appoint 
ad hcc committee. - (Para 13) 
Cases Referred: Chronological Parag 
1965 BLIR 844 = ILR 45 Pat 411, 

Lal Mohan Sah v. State of Bihar 10 


J. Pandey, R. K. P. Agarwal and Sha- 
shidhar Prasad Yadav, for Petitioners: 
Uday Sinha (Asst. Standing Counsel), for 
Respondents. 


ORDER :— This application by Mishri- 
lal Rai and Maheshwar Prasad Rai, under 
Articles 226 and 227 of the Constitution of 
India, is directed against an order passed 
by the President, Board of Secondary Edu- 
cation, Bihar (respondent No. 2), which 
Was communicated to Maheshwar Prasad 
Rai {petitioner No. 2), the Secretary of the 
Managing Committee of the Dbamaun 
High School, and to the Headmaster of the 
said School by the Secretary, Board of Se- 
condary Education, Bihar (respondent No. 
3), under letter, dated the 4th September, 
1971 (Annexure 1). The gist of Annexure 
1 is that according to the rules, the term 
of the Managing Committee of the said 
schocl had expired on the 30th October, 
1971. Therefore, under orders of respon- 
dent No. 2, three persons were nominated 
to constitute ad hoc committee of the said 
school, to function till the Committee of 
the School was constituted, afresh. 
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2. In order to appreciate the points 
involved in this application, it will be neces- 
sary to state briefly some relevant facts. 
Misrilal Rai (petitioner No. 1) is the Presi- 
dent of the said school, whereas Mahesh- 
war Prasad Rai (petitioner No. 2), as men- 
tioned earlier, is the Secretary of ‘the said 
school. The school in. question is a Gov- 
ernment aided school. According to the 
provisions contained in Chapter DI of the 
Bihar High Schools (Constitution, Powers 
and Functions of Managing Committee) 
Rules, 1964, as amended in 1967 (herein- 
after to be referred to as ‘the Rules}, a 
Managing Committee of the said school 
was constituted in the year 1968. The Pre- 
sident and the Secretary of the School were 
elected under Rule 9 of the Rules on the 
Ist November, 1968. The Managing Com- 
mittee began to function from that date. 
The petitioners have mentioned in para- 
graph 2 (d) that under the provisions of 
the Bihar High Schools (Control and Regu- 
lation of Administration) Act, 1960 there- 
inafter to be referred to as ‘the Act’) and 
the Rules, fresh constitution of the Manag- 
ing Committee was to take place after the 
Ist November, 1971, even then respondent 
No. 2 passed the order nominating an ad 
hoc committee, which was communicated 
to the petitioners under Annexure 1. 


3. Mr. J. Pandey, learned counsel 
appearing on behalf of the petitioners, has 
challenged the order on various grounds. 
He has submitted that:— 

(i) the Members of the Managing 
Committee of the School, even after the 
expiry of their term of three years, accord- 
ing to the provisions of the Rules, should 
have been allowed to continue in office till 
the Committee was constituted, afresh, 

(ii) Respondent No. 2 had no power 
either under the Act or under the Rules to 
nominate an Ad hoc Committee, to re- 
place the duly constituted Managing Com- 
mittee of the School, and, 


(iii) Respondent No. 2 had no juris- 
diction to dissolve the existing Managing 
Committee, without giving notice to the 


members of the Committee, and without 
giving them opportunity to represent their 
case. 

4, In the application, the petition- 
ers have impleaded the State of Bihar, the 
President, Board of Secondary Education, 
and the Secretary of the Board of Second- 
ary Education, as respondents 1, 2 and 3, 
respectively. The Regional Deputy Direc- 
tor of Education, Tirhut Division, Muza- 
ffarpur, the District Education Officer, and 
the Subdivisional Education Officer have 
been impleaded as respondents Nos. 7, 8 
and 9 respectively. The petitioners have 
also impleaded respondents 4 to 6, who 
were nominated as the Members of the Ad 
hoc Committee by respondent No. 2. But, 
in this case, no counter-affidavit has been 
filed on behalf of any of the respondents. 
Mr. Uday Sinha, learned Assistant Stand- 
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ing Counsel, has fled appearance on behalf 
of the State of Bihar and its officers, who 
are respondents. Although, as mentioned 
above, no counter-affidavit has been filed, 
he has rendered assistance to the court on 
the question of law. 

5. It will be convenient to take up 
ground No. 1 first. The scheme of the Rules 
19€4 makes provision for three categories 
of schools. Rule 9 relates to election of 
the President and the Secretary of the 
Managing Commitee of. a school other 
than subsidised and Proprietary school. It 
is he admitted case of the petitioners that 
the school in question comes in this cate- 
gory, as it is a Government aided school. 
Rule 10 contains provision for the second 
category ie. for the appointment of the 
President and the Secretary of the Manag- 
ing Committee of a subsidised school and 
the term of their offices, whereas, Rule 14 
provides for the third category of the 
school, namely, proprietary school, for the 
app rintment of the President and the Secre- 
tary of the Managing Committee. In the 
present case, as mentioned earlier, Rule 9 is 
relevant, and the result of this case depends 
upoa the interpretation of clauses - (5) and 
(7) to Rule 9. It will be useful to repro- 
duce those clauses. Clause (5) reads thus:— 

“(5) The term of Office of the Presi- 
dent of the Committee shall be three years 
from the date of his election or ‘till the 
date of his election or till the date he ceas- 
es to be a member of the Committee, which- 
ever is earlier.” 

Clause (7) is to this effect:— 

“The term of office of the Secretary of - 
a Committee shall De three years from the 
date of his election or till the date he ceases 
to be a member cf the committee which- 
ever is earlier, 

Provided that— 

(a) Secretary may at any time resign 
from the office in which case, his resigna- 
tion will be effective from the date it is ac- 
zepted by the committee, 

b) the committee may at any time de- 
zide, by at least two thirds of the total 
membership, to remove the Secretary. The 
decision of the committee shall take effect 
from the date the resolution in that behalf 
s passed by the ccmmittee.” 

The other relevant Rule is 17-A which pro- 
vides— 

(1) The term of office of nominated, 
elected, selected or co-opted members of a 
committee shall be three years from the 
date of constitution of the committee. 

(2) If such member of a committee is 
amable by reason of his death, resignation, 
removal or otherwis2 to complete his full 
term of office, the vacancy so caused shall 
be flled by nominztion, election, selection 
er co-option, as the case may be, of ano- 
ther person, and the person so nominated, 
elected, selected or co-opted shall fill such 
racarcy for the unexpired portion of the 
term for which the member in whose place 
such person is nominated, elected, selected 
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or co-opted would have otherwise. continu- 
ed in office.” 


6. Mr. Pandey, learned counsel ap- 
pearing on bebalf of the petitioners, con- 
tended that these provisions should be 
interpreted to mean that the Secretary, Pre- 
sident and the Managing Committee of the 
said school would continue in office till the 
fresh Managing Committee is constituted. 
According to him, the intention of the rule 
making authority should be gathered by 
reference to other rules provided in the said 
Rules. In this connection, he referred to 
Rule 3, which reads as under:-— 

“3, Constitution of Managing Com- 
mittee of a School other than a Proprietary 
School— 

The managing committee of a school 
other than a proprietary school shall con- 
sist of the following members, namely:— 

(1) All hereditary members and life 
members (declared under Rule 4), 

` (2) The Headmaster (ex-officio), 

(3) A teachers’ representative to be ap- 
pointed by the Headmaster in the manner 
laid down in Rule 5, 

(4) An officer of the Education Depart- 
ment of the State Government to be nomi- 
mated by the President of the Board of Se- 
condary Education, 

(5) Two donors, if available to be 
elected in the manner laid down in Rule 6, 


(6) Two guardians, to be elected in the 
manner laid down in Rule 7, 


(7) One member of the State Legisla- 
ture representing or residing in the Assem- 
bly Constituency in which the School is 
situated to be co-opted by the members re- 
ferred to in items (1), (4), (5) and (6) of 
this Rule, 

(8) Three persons of the locality, inte- 

rested in education, of which one shall be 
a member of the Scheduled Castes or Sche- 
duled Tribes if not otherwise a member, to 
be co-opted by the members referred to in 
items (1) to (7) of this Rule.” 
With reference to the said Rule, learned 
counsel contended that the members men- 
tioned in items (1) to (5) hold permanent 
office and they are not affected by any term 
provided in Rule 9 or 17-A of the Rules. 
Members mentioned in items (6) to (8), 
though having limited terms, as mentioned 
in Rules 9 and 17-A, but they also would 
continue in office till the fresh managing 
committee is constituted. 

7. In my opinion, members indicat- 
ed in item (1), no doubt, hold term in the 
permanent nature. But this is not of any 
consequences, as in the application, the 
petitioners have not stated that there was 
any hereditary member in the Committee 
of the said school. I do not agree with the 
contention of the learned counsel that the 
term of office of members mentioned in 
items (2) to (5) is also permanent. In item 
(2) regarding the Headmaster, it is specifi- 
cally mentioned in the rule that his term 
will be ex-officio. As regards members in 
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items (3) and (5), specific rules for their 
elections are mentioned in the said Rule. 
As regards members mentioned in item (4), 
It is clearly mentioned in the Rule that an 
Officer of the Education Department of the 
State Government is nominated by the Pre- 
sident of the Board of Secondary Educa- 
tion. Therefore, it cannot be said that they 
also hold any office of permanent nature in 
the committee. 

G. In order to lend support to his 
contention, Mr. Pandey also referred to 
clause (4) of Rule 10, the relevant portion 
of which reads as: 


“The term of the office of the Secretary 
appoin:ed by the President of the Board of 
Secondary Education, shall be three years 
and shall include any further period which 


may elapse between the date of the expira- 
tion or the said three years and that’ on 
which the newly nominated Secretary takes 
over charge of the office.” 


He also referred to clause (2) of Rule. 14, 
the relevant portion of which is to this 
effect:— 

“The term of office of the Secretary 
and the President ‘shall be three years, which 
shall include any further period which may 
elapse between the expiration of the said 
three years and the date on which the newly 
appointed President or Secretary, as the 
case may be, takes over charge of his 
office.” 

Mr. Fandey has submitted that the under- 
lined portions of clause (4) of Rule 10 and 
clause (2) of Rule 14 clearly indicate the 
intention of the rule-making authority that 
the terms of office should continue till fresh 
constitution of the Managing Committee. 
He emphasised that clause (4) of Rule 10 
and clauses (5) and (7) of Rule 9 fall with- 
in the same Chapter Il of the Rules. Ac- 
cording to him, there was no reason for the 
rule-making authority to make different pro- 
visions for the school other than subsidis- 
ed and the proprietary schools. Clauses (5) 
and (7) of Rule 9 should be read along 
with clause (4) of Rule 10, so that the term 
shall include any further period till the 
newly elected Secretary and President take 
over charge of their office. In my opinion, 
underlined portions of clause (4) of Rule 10 
and clause (2) of Rule 14 do not at all 
support the contention of the learned coun- 
sel for the petitioners, on the contrary, they 
go azainst his contention. If the rule-mak- 
ing authority wanted similar provision under 
sub-clauses (5) and (7) of Rule 9, there was 
nothing .to prevent them. Knowingly, they 
have dropped the underlined portions of 
clause (4) of Rule 10 and clause (2) of Rule 
14, while making provisions under sub- 
clauses (5) and (7) of Rule 9. The inten- 
tion of the rule-making authority becomes 
further clear, if we refer to Rule 17-A, 
which deals with the elected members who 
constitute the managing committee under 





120 Pat. [Prs. 8-11] 


Rule 3. The said Rule, I have already 
quoted earlier. Clause (1) specifically men- 
tions that the committee shall be for three 
years from the date of the constitution of 
the committee. Further, the words “expir- 
ed portion of the term” occurring in clause 
(2) of Rule 17-A also throw light that the 
rule-making authority had in view ‘a fixed 
term”. 

9% It is well established that the 
rules framed under a Statute, are to be con- 
sidered in the same manner as the provision 
of an Act. The cardinal rule for the con- 
struction of a statute is that they should be 
construed according to the intention ex- 
pressed in the statutes themselves. In Craies 
on Statute Law, 6th Edn., by S. G. C. Ed- 
gar, it is mentioned at page 67, 


“In a court of Jaw or equity, what the 
legislature intended to be done or not to be 
done can only be legitimately ascertained 
from what it has chosen to enact, either in 
express- words or by reasonable and neces- 
sary implication. i 

XX 
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The meaning which words ought to be 
understood to bear is not to be ascertained 
by any process akin to speculation, the pri- 
mary duty of a court of law is to find the 
natural meaning of the words used in the 
context in which they occur that context 
including any other phrases in the Act 
which may throw light on the sense in 
Which the makers of the Act used the words 
in dispute.” 

In order to find out the intention of the 
rule-making authority, therefore, we have 
to look to the other provisions in the Rules, 
As held earlier, the provisions in Rules 10 
and 14 make it abundantly clear that they 
deliberately omitted the marked portions of 
those two rules in sub-clauses (S) and (7) 
of Rule 9. 


10. In Lal Mohan Sah v. State of 
Bihar, 1965 BLIR 844 the vires of certain 
Rules of 1964 were challenged. It was con- 
tended in that case that Rule 39 practi- 
cally encroaches on the power conferred by 
sub-section (2) of Section 5 of the Act. 
Narasimham, C. J., Bahadur, J. (as they 
then were), observed that it was true that 
the rule-making authority might have omit- 
ted Rule 39 altogether and allowed the old 
Managing Committee to function until the 
new Managing Committee was constituted 
under the rules. Their Lordships said that 
that was essentially a question of policy 
with which the courts were not concerned. 
On a careful consideration, I do not find 
any merit under ground No. 1 


11. Now, I take up grounds Nos. 
(MD and (ID together for the sake of bre- 
vity. Mr. Pandey submitted that respon- 
dent No. 2 did not derive power from the 
Act or from the Rules,to appoint the Ad 
Hoc Committee, nor he had jurisdiction to 
terminate or dissolve the Managing Com- 
mittee without giving notice to the Mem- 
bers of the Committee, and without afford- 
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ing them opportunity to represent their 
case. According to bim, only under the 
contingency mentioned under Section 5 of 
the Act, he could have done so. He drew 
my attention to Section 5 of the Act, which 
reads thus:— 

“(1) For every high school there shall 
be a managing committee constituted in 
such manner as may be prescribed. 

(2) If the Board is of the opinion that 
the managing committee of .a high school 
is not functioning in a way conducive to 
the maintenance cf discipline among its 
teachers and pupils and is not carrying out 
the directions of the Board or administering 
the finances of such school properly it may, 
by an order, after giving the managing com- 
mitiee a reasonable opportunity of being 
heard, suspend for a period not exceeding 
six months or dissolve the managing com- 
mittee, provided that in case of high 
schools established and administered by 
minorities based on religion or language, ` 
the Board shall not make such order. 

(3) Where the Board suspends or dis- 
solv2s a managing committee under sub-sec- 
tion (2) the powers and duties of the manag- 
ing committee shall be exercised and per- 
formed by such person or persons as may 
be appointed by the Board until the expiry 
of period of suspension or the constitution 
%4 the managing committee, as the case may 
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(4) Where a managing committee is 
dissolved under sub-section (2), a new 
maraging committee shall be constituted in 
acccrdance with the rules made‘ in this be- 
half within one year of such dissolution.” 
Mr. Pandey submitted that the above provi- 
sion is of no avail to respondent No. 2 in 
the present case. The other provision, 
learned counsel pointed out, is with regard 
to tae suspension or removal of the Presi- 
dent, Secretary or Members of the Com- 
mittee under Rule 10-A of the Rules. The 
said rule is to this effect:— T 

“(1) The President of the Board of Se- 
condary Education, on being satisfied that 
circumstances exist which render it neces- 
sary to take immediate action in the interest 
of the school, may at any time suspend the 
President, the Secretary or any member of 
the committee other than life member of 
hereditary member and after giving such 
Teascnable opportunity as he may deem 
proper, to the person concerned to explain 
his conduct, remove him from his office and 
in such a case the order of suspension or 
removal will take effect from the date of 
the issue of the order by the President to 
that 2ffect, and the person so removed shall 
not be eligible to be nominated, elected, 
selected or co-opted, as the case may be to 
fill the casual vacancy. 


_ (@) As soon as a President or a Secre- 
tary is suspended by an order under sub- 
tule ‘1), the President of the Board of Se- 
condery Education shall forth with nomi- 
nate a person to act as such till the order 
of. suspension is vacated, and in case of re- 
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moval, till another member is elected to fill 
the vacancy.” 


12. .Learned counsel submitted that 
the above provision also does not empower 
respondent No. 2 to dissolve the Managing 
Committee and. to. appoint an ad hoc com- 
mittee, on the expiry of the term of three 
years under Rule 9. 


13. In my opinion, m the present 
case annexure 1 does not terminate or dis- 
solve the Managing Committee. It only 
mentions that the term of the Managing 
Committee was over according to the Rules. 


It is true that there is no specific provision . 


either in the Act or in the Rules for ap- 
pointing ad hoc committee when its term 
expires according, to clauses (5) and (7) of 
Rules 9 and 17-A (1) of the Rules. The 
question, therefore, arises whether in such 
a circumstance, respondent No. 2 could 
‘lhave acted under implied power for ap- 
pointing ad hoc committee. It needs hard- 
ly be emphasised that the petitioners and 
other members of the committee became 
functus officio on the expiry of their term 
of three years. Whey could not have pass- 


> Jed any legal order. In my judgment, there- 


fore, under the circumstances, respondent 
No. 2 has implied power for appointing ad 
hoc committee. Reference may be made to 
Statutory Construction of Interpretation of 
Law by Crawford 1940 publication. It is 
mentioned at page 267— 
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“Many matters of minor details are 


often omitted from legislation. If these, 


details could not be inserted by implication, 
the drafting of legislation would be an 
interminable process and the legislative in- 
tent would likely be defeated by a most in- 
significant omission. Consequently, these 
minor details are considered as if included 
in the general terms of the enactment. as 
well as in the purpose sought to be achiev- 
ed by the legislature, and, therefore, are re- 
garded as actually intended by the legisla- 
ture. In a broad sense, true implications 
are as much a part of the language which 
makes up the statute, as the meanings of 
the various words are a part of it.” 
If the rule-making authority had fixed a 
term of three years under the above rules, 
which I have already held, the function of 
the school would come to stand still parti- 
cularly, in the absence of the Secretary as 
well as the President. The education 
would suffer and there would be none to 
look after its administration. The petitioners 
do not state in their petition that there was 
any member whose term of three years had 
not expired. Therefore, in that situation, 
even in the absence of specific rules or pro- 
vision in the Act, such power of respondent 
No. 2 has to be construed by implication. 
Thus, the allegations of Mr. Pandey under 
grounds (iI) and (Ill) also fail. 


14. In the result, I do not find any 
flaw in the order of respondent No. 2, 


which was communicated to the petitioners 
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under Annexure 1, which is affirmed. The 
application is, therefore, dismissed but with- 
out cost. In the circumstances of the case, 
however, I direct respondent No. 2 to take 
steps for reconstitution of the managing 
commitiee of the said school within three 
months from today. 
Petition dismissed, 
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, Sheo Kumar Prasad, Petitioner v. Pre- 
sident of Board of Secondary Education, 
Bibar and others, Respondents. 


_ Civil Writ Jurisdiction Case No. 844 of 
1972, DJ- 24-8-1972. 


; Index Note:— (A) Education — Bibar 
High Schools (Constitution, Powers and 
Functions of Managing Committee) Rules 
(1964), Rule 39 — Power of President to 
appoint ad hee committee. 

Brief Note:— (A) The entire managing 
committee does not cease to exist on the 
expiry of three years from the date of the 
constitution of the committee, on the basis 


‘of Rule 17-A of these Rules. Hence the 


President of the Board of Secondary Edu- 
cation has no authority to appoint an ad 
hoc committee under this rule when the. 
period of three years expires from the date 
of constitution of a duly constituted Manag- 
ing Committee. (Paras 5, 6) 

Braj Kishore Prasad No. II and Yogesh 
Chandra Verma, for Petitioner; T. K. Jha, 
(Standing Counsel No. .I), J. Krishna and 
awe Nath Prasad No. Ii, for Respon- 
ents. 


i SARWAR ALI, J.:— The petitioner is 
the Secretary of the Managing Committee 
of the Town High School, Hajipur, in the 
district of Muzaffarpur. He is also, accord- 
ing to the averment in the petition, entitled 
to be declared as a life member and donor, 
although, there has been no declaration in 
that regard as yet. The Managing Com- 
mittee of the school, it appears, was com- 
pletely constituted on 16-5-1969. On 14-6- 
1972, the petitioner received an order dated 
8-6-1972, passed by respondent No. 1. A 
copy of the said order is annexure ‘1’ to 
the writ application. The annexure in ques- 
tion constitutes an ad hoc committee for 
the management of the school. The view 
of the authorities is that after the expiry 
of three years from the constitution of the 
managing committee, the managing com- 
mittee ceases to have legal existence, if a 
new managing committee has not been duly 
constituted. In that situation the President 
of the Board of Secondary Education has 
authority to constitute an ad hoc commit- 
tee to carry on the management of the 
school. It was on the basis © of this view 
that the order contained “in the impugned 
annexure was passed. l i 
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2. Learned counsel for the petition- 
er contends that Section 5 of the Bibar 
High Schools (Control and Regulation of 
Administration) Act, 1960 (hereinafter to be 
referred to as the Act) contemplates the 
management of schools through a properly 
constituted managing committee. Once a 
managing committee has besen duly consti- 
tuted, the vacancies therein have to be filled 
in in accordance with the provision of the 
Act under the rules. The failure to fill 
those vacancies does not result in the 
managing committee becoming defunct and 
the President does not get any legal autho- 
rity to constitute an ad hoc committee if 
there is a failure to appoint, elect cr co-opt 
new members. Consequently it was con- 
tended that the power to appoint an ad hoc 
committee can only arise under Section 5 
(3) of the Act or under Rule 39 of the 
Bihar High Schools (Constitution, Powers 
and Functions of Managing Committee) 
Rules, 1964 (hereinafter to be referred to as 
the Rules); and the impugned action is not 
covered either by Section 5 of the Act or 
Rule 39. 


3. These propositions were contested 
by learned Standing Counsel No. 2 on be- 
half of respondents 1 and 2. Mr. Baidya 
Nath Prasad No. 2 supported the conten- 
tion of the learned Standing Counsel and 
advanced further arguments in support of 
the stand taken by him. The substance of 
the contentions is that a managing com- 
mittee ceases to have any legal existence on 
the expiry of three ‘years from the date of 
the constitution. Further there is power to 
appoint an ad hoc committee under Rule 
39 of the Rules even in circumstances, simi- 
lar to those arising in the present case. 
the counter-affidavit filed on behalf of res- 
pondent No. 1 as also on behalf of respon- 
dent No. 4 there are some statements which 
indicate that the managing committee in 
question was not functioning properly. This 
aspect of the metter need not be ccnsidered 
in this writ application because the im- 
pugned order (annexure 1) has not been 
passed under Section 5 (2) of the Act. 


4. It may be necessary .to analyse 
some of the sections of the Act and some 
of the clauses of the Rules. Section 5 of 
the Act clearly envisages that for every 
high school there shall be a managing com- 
mittee constituted in such manner as may 
be prescribed. So far as the manner of 
constitution of the managing committee is 
concerned that has been dealt with by the 
rules. The said section also authorises, in 
the circumstances, mentioned in clause (2) 
of Section 5 suspension or dissolution of a 
managing committee. Under sub-clause (3) 
the Board has been given a power after 
such suspension or dissolution to appoint a 
person or persons to exercise the function 
of the managing committee. Persons so au- 
thorised are generally described as members 
of the ad hoc committee. Sub-clause (4) of 
the section enjoms the constitution of a 
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mznaging committee thereafter within a 
period of one year from the date of disso- 
lution, if there be any dissolution. There is 
a provision regarding appeal in Section 6 
of the Act. 

5. The rules contemplate two cate- 
gozies of schools so far as managing com- 
mi‘tees are concerned. They are proprictary 
schools and schools other than proprietary 
schools. Rule (3) lays down the consti- 
tution of a managing committee of a school 
other than a proprietary school. We 
are here concerned with such a school. The 
meximum number of the members of the 
méenaging committee under the rules may 
be twelve and the various categories of 
members have been described in this rule. 
In some cases there may be hereditary and 
life members. The Headmaster is the ex- 


officio member of all the managing com- 
mi:tees. The rest are to be appointed, 
nominated, elected or co-opted. A teach- 


ers’ representative is appointed by the Head- 
master in the manner laid down in Rule 5 
and a teacher so appointed remains a mem- 
ber only for one year. The basic idea is 
thet teachers should be able to participate 
in the managemert of the school by rofa- 
tion. An officer of the Education Depart- 
ment has to be nominated by the President 
of the Board of Secondary Education. Two 
donors, if available, and two guardians are 
to be elected as laid down in the Rules 3 (5) 
and 3 (6). One msmber of the State Legis- 
lature representing or residing in the As- 
sembly Constituency in which the school is 
situated has to be co-opted. So also there 
is co-option of three other members of the 
locality, as laid down in sub-clause (8), who 
are interested in education. So far as the 
donors, guardians, member of the State 
Legislature and persons interested in the 
education are concerned they have terms of 
office fixed by Rule 17-A and this is three 
yeers from the date of constitution of the 
managing committee. The constitution of 
the managing committee is complete on the 
election of the Secretary and the President. 
The result of this analysis is that in most 
of the schools three categories of members 
may be holding affice as members of the 
menaging committee although, the catego- 
ries covered by Rule 3, sub-clauses (5) to 
(8) may cease to be the members of the 
managing committee on the expiry of three 
years from the dete of the constitution of 
the managing committee. This is so be- 
cause so far as hereditary and life members 
are concerned there is no period fixed as in 
other case. The Headmaster being ex-offi- 
cio member will always be there in the 
committee whatever. be the constitution of 
the committee. Similar is the position with 
resect to teachers’ representatives who, 

have already noticed, are appointed for a 
period of one year by rotation. So far as 
an officer of the department is concerned, 
although, his period expires after three 
years there can be no difficulty in filling up 
the vacancy, for che President can fill up 
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such vacancies as soon as they fall vacant. 
It is thus clear that three or four members 
of managing committee will not retire or 
are not likely to retire even when the mem- 
bers covered by clauses 5 to 8 have retired 
by expiry of the period as fixed by Rule 17-A 
(1). It is therefore clear that the whole of 
the managing committee does not cease to 
have any legal existence on the expiry of 
three years from the date of the constitution 
of the committee. To that extent the argu- 
ment of the learned counsel for the peti- 
tioner is correct and the argument of the 
learned counsel for the respondent cannot 
be accepted. It will also be partinent to 
notice that so far as election and co-option 
of persons mentioned in Cis. (5) to (8) of 
Rule 3 are concerned steps for election and 
co-option have to be taken by the educa- 
tion authorities (vide Rules 6 (1) and (2), 
7 (1) and (8)). It is not the managing com- 
mittee which is really responsible for ‘these 
elections or co-options. Of course when a 
meeting for the purpose of co-option is held 
the members entitled to participate in the 
co-option will have the option of participat- 
ing in such a meeting. What is being em- 
phasised here is, that so far as initial steps 
regarding either election or co-option afore- 
said are concerned it is for the educational 
authorities to take initiative in the matter. 
Steps, naturally, should be taken to see that 
nomination, election or co-option of the mem- 
bers takes place in due time. I am thus of 
the view that it cannot be held on the basis 
of Rule 17-A that the entire managing 
committee ceases to exist on the expiry of 
three years from date of constitution of the 
committee, 


6. The second contention raised on 
behalf of the respondents may now be notic- 
ed. Reliance was placed on Rule 39 for the 
purpose of showing that the President has 
power to appoint an ad hoc committee, in 
the circumstances as are present in this case. 


- Rule 39 is as follows: 


“Where a Managing Committee is not 

constituted, in accordance with these rules, 
within the period specified in Rule 37, the 
powers and duties of the managing com- 
mittee, President and Secretary, shall until 
its constitution in accordance therewith, be 
exercised and performed by such person as 
may be appointed by the President of the 
Board of Secondary Education for the pur- 
pose.” 
The plain reading of this rule will show that 
the power envisaged to be exercised under 
this rule is when a managing committee is 
not constituted within the. period specified in 
Rule 37. Reference therefore is necessary 
to Rule 37. Rule 37 is as follows: 


“For each school a Managing Commit- 
tee shall be constituted in accordance with 
these rules, within a period of two years from 
the date of publication of these rules in the 
official gazette”. 

This rule clearly indicates that it deals with 
and has under contemplation only the consti- 
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tution of the first managing committee after 
the publication of the rules. It cannot there- 
fore be said that the power to appoint an 
ad hoc committee under Rule 39 exists when 
the period of three years expires from the 
date of constitution of a duly constituted 
managing committee. 


7. It is clear therefore that so far as 
the impugned annexure is concerned it is not 
sustainable. So far as the power to deal 
with exceptional cases requiring intervention 
of the Eoard is concerned the same has been 
dealt with in Section 5 (2) of the Act. It 
may be, that in certain circumstances a 
power analogous to Rule 39 may be neces- 
sary for the proper management of the 
school or for preventing abuse of exercise of 
power on account of default or hin- 
derance put by the existing managing 
commitiee in the election co-option etc., of 
new members. Where a full constitution of 
the managing committee on the expiry of 
the terms of the members of the committee 
covered under Rules 5 to 8 is not possible, 
there should be power with the authorities to 
take extraordinary steps, is a matter that can 
only be dealt with either under the Act or 
under the rules. But if there is no such 
power under the Act or under the rules, (and 
I have found that there is no such power) 
it is not possible to hold inferentially that 
there is such a power with the President or 
the Board. If the Legislature or its dele- 
gatee think that such power is necessary they 
can take appropriate steps in accordance 
with law. 


8. In the result, the application is 
allowed. The impugned order (Annexure 1) 
is quashed. There will be no order as to 
costs in the circumstances of the case. 

Application allowed. 


Rameshwar Singh 
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Index Note: — (A). - Land Acquisition 
air (1894), Section 23 (1) — Compensation 
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_ Brief Note: — (A) Statutory compensa- 
tion cannot be allowed to the person whose 
Jand is acquired under clauses ‘thirdly’ and 
‘fourthly’ of this section. The compensation 
awarded under these two clauses is not in 
respect of land under acquisition but on ac- 
count of damage and injury done to other 
land and property of the Awardee. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1959 Mad 16 (1958) 2 Mad 

LJ 330, State of Madras v. Balaji 

Chettiar 


AA al NY i r. 


Karama 
Semanal 


124 Pat. [Prs. 1-4] 


AIR 1926 All 689 = ER 48 
All 498, Collector of Bareilly v. Sul- 
tan Ahmad Khan 7 
AIR 1920 All 101 = ILR 42 All 555, 
Krishna Bai y. Secy. of State for 
India in Council 7 
(1910) 12 Cal LJ 56 = 6 Ind Cas 343, 
Maharaja Sir Rameshwar Singh vy. 
Secy. of State for India in Council 7 
(1907) ILR 30 Mad 151 = 16 Mad LI 
551, Sub-Collector of Godavari v. 
Seragam Subbarayadu 7 


Sushil Kumar Jha, for Appellant; Gup- 
teshwar Prasad, for Respondent. 

JUDGMENT:-—- This appeal by the 
State of Bihar is directed against an award 
in a Jand acquisition case. Whe Awardee has 
also filed a cross-objection. 


2. Two land acquisition reference 
cases were disposed of by the Court below 
by a common judgment which is under ap- 
peal, but the appeal relates only to the sub- 
ject-matter of Land Acquisition Case No. 117 
of 1961. The area under acquisition was 9.5 
decimals in Plot. Nos. 204, 211, 212, 214 
and 220 in villaze Sirsia in the district of 
Saran for construction of a bandh known 
as Sondhi Bandh. The notification under 
Section 4 of the Land Acquisition Act {(here- 
inafter referred to as ‘the Act’) was publish- 
ed on the 7th December, 1955, and the pub- 
lication under Section 6 of the Act was made 
on the 15th July, 1959. 

3. The claim of the Awardee was at 
the rate of Rs. 1,000/- per katha for the land, 
Rs. 60,000/- for the building standing there- 
on and Rs. 2,000/- for a well. The Collec- 
tor awarded compensation of Rs. 101.65 p. 
for the land at the rate of Rs. 1070/- per 
acre, Rs. 1860/- for the building and nothing 
for the well. He also awarded solatium at 
the rate of 15 per cent of the said compen- 
sation. The learned Land Acquisition Judge 
has raised the compensation of the land to 
Rs. 166.25 P. at the rate of Rs. 1750/- per 
acre. He has also raised the compensation 
for. the building to Rs. 18,000/-. He has 
agreed with the Collector that the Awardee 
was not entitled to anything for the well in- 
asmuch as it stands on Plot No. 216 which 
is not under acquisition. He has further or- 
dered for solatium at the rate of 15 per cent 
of the compensation and interest pendente 
lite and future at the rate of 6 per cent on 
the amount in excess of the compensation 
allowed by the Collector. 


A, Mr. Shushil Kumar Jha, Govern- 
ment Pleader No. 1 appearing for the State, 
has pressed the appeal only in respect of the 
compensation for the building. He has sub- 
mitted that the entire building was not under 
acquisition. Even according to the Awardee, 
only less than half of the building was under 
acquisition and the court below has erred in 
reducing only 25 per cent of the valuation 
fixed by the Pleader Commissioner. On the 
other hand, Mr. Gupteshwar Prasad, appear- 
ing for the respondent, has contended that 
on account of the acquisition, the entire 
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building has been zendered useless and, there- 
fore, the court below. has erred in reducing 
the compensation than what was fixed by the 
Pleader Commissicner in his report. In oup 
op.nion, taking everything into consideration, 
the amount of Rs. 18,000/- as compensation 
for the building appears to be just and pro- 
per, but not for the reasons given by the 
Court below. The main building stands on 
four plots, namely, Plot Nos. 211, 212, 214 
and 215. The Awardee who has examined 
hirmself as A. W. 8 has admitted that the 
building covers about 14 katha of Plot No. 


' 215 which is not under acquisition. He has 


further said that while the value of the en- 
tire building is Rs. 65,000/-, the value of the 
portion of it which is under acquisition is 
only Rs. 30,000/-. Thus, according to his 
ow. case, the value of the acquired portion 
of the building should be 7:13 of the value 
of the entire building. The Commissioner 
has fixed the valuation of the entire 
building at Rupees 36,176.12 P. On 
that basis, the value of the portion of the 
building under acquisition will be roughly 
about Rs. 15,000/-. The Court below has 
decucted 10 per cent of the valuation on the 
ground that the materials used in the build- 
ing cannot be of the same standard as of 
the materials supposed to be used in Gov- 
ernment buildings. Mr. Gupteshwar Prasad 
has criticised this deduction, but we think 
tha: the standards of materials used in villa- 
ges are not the same as those used in build- 
ings in towns. Therefore, if 10 per cent of 
Rs. 15,000/- is deducted, the balance will 
come to Rs. 13,500'-. The house was admit- 
ted:y constructed about 15 years ago. Some 
deduction has also, therefore, to be made on 
account of depreciation in its valie. We 
propose to deduct Rs. 1,500/- on that ac- 
count. Thus the value of the building under 
acquisition will be only Rs. 12,000/-. How- 
evez, the Awardee will also be entitled to 
compensation for damage sustained by him 
by reason of severing the land acquired from 
his other land and also by reason of inju- 
riovsly affecting his other property. The 
Pleader Commissioner was asked by the 
Cotrt below to expressly report whether the 
building in question would become useless 
for residential purpose of the Awardee after 
the Government took only a portion of it 
and demolished that portion. The Pleader 
Commissioner reported that the whole build- 
ing would have to be demolished. However, 
the Awardee ‘in his evidence stated that after 
portion of his land and the building was 
acquired, his building would be badly damag- 
ed end destroyed and may be unfit for living, 
His own evidence thus shows that the build- 
ing will not be rendered entirely unfit for 
occrpation. Keeping this in view, we are of 
the opinion that the Awardee is entitled to 
50 per cent of the value of the building ac- 
quired as compensation for the damage sns- 
tained by him on account of severing the land 
under acquisition from other land and on 
account of injuriously affecting his other pro- 
perty. So adding 50 per cent to Rs. 12,000/-, 
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the amount of compensation will be the 
same, namely, Rs. 18,000/-. 

5. Mr. Gupteshwar Prasad in sup- 
port of the cross-objection has also urged 
that. the compensation awarded by the learn- 
ed Land Acquisition Judge was too low and 
based on no reliable material. The Court 
below has relied on Ext. A, a deed of sale 
dated the 22nd July, 1955. This sale was in 
` gespect of cultivable lands and as the land 
acquired was homestead he has added 100 
per cent more to it. While relying on Ext. 
A, the court below has completely missed to 
take note of Ext. 5. The purchaser under 
Ext. A filed an application for mutation of 
his mame on the basis of the aforesaid sale 
deed. The Circle Officer before whom the 
application was made, in his order (Ext. 5) 
held that the transferee had no locus standi 
to make the transfer and, therefore, dismiss- 
ed the petition. In other words, the Circle 
Officer held that the sale deed (Ext. A) was 
not a genuine one. There are no materials 
on the record to show that the transferee got 
this order set aside by a competent court of 
Jaw. No reliance can be placed on such a 
sale deed which is not genuine for fixing 
compensation under the Land Acquisition 
Act, There is no other document on the 
record which may be of any real assistance 
in fixing the market value of the Jand except 
Ext. 4, a sale deed dated the 21st December, 
1956 executed by Ramashrey Singh and 
others in favour of Kanhaiya Prasad. This 
sale deed was executed one year after the 
notification under Section 4 of the Act. It 
was contended by learned Counsel for the 
appellant that as this sale deed was executed 
after the notification, it should not be taken 
into consideration. ‘True it is that generally 
documents which are executed after notifi- 
cation are not considered in fixing the valua- 
tion, but there is no absolute bar to taking 
such documents into consideration. Here, as 
already stated, no other document is avail- 
able. The acquisition was only for the pur- 
pose of constructing a bandh and there is 
no material. on the record on the basis of 
which it can be said that the price of lands 
in the locality was likely to go up on ac- 
count of construction of that bandh. There 
also no material on the record to show that 
really there was any increase in the price of 
lands in the locality between the date of 
notification and the date of sale-deed or that 
the sale deed is collusive. In the circumstan- 
ces, in our opinion, this sale-deed can be 
taken into consideration in fixing the valna- 
tion of the land under acquisition. This 
sale deed was also in respect of homestead 
land (Plot No. 230). which is near the land 
under acquisition. . The sale rate under this 
sale deed (Ext. 4) works out at Rs. 175/- per 
decimal. In our opinion, the respondent is 
entitled to compensation for the land (ex- 
cluding the building) at that rate. We ac- 
cordingly fix the valuation of the land ex- 
cluding the building at the aforesaid rate. 

~ 6. The next question which arises for 
consideration in the appeal is as to the sola- 
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tium, that is, the statutory compensation to 
be granted under Section 23 (2) of the Act. 
Section 23 (2) runs as follows: 

In addition to the market-value of the 
Jand, as above provided, the Court shall in 
every case award a sum of fifteen per cen- 
tum on such market-value, in consideration 
of the compulsory nature of the acquisition.” 
Section 23 (1) of the Act consists of Six 
clauses. The expression ‘market-value’ has 
been used only in the first clause and not 
in other five clauses. Under this clause, the 
market-value of the land is to be determined 
with reference to the date of publication of 
the notification under Section 4 (1) of the 
Act. Section 3 (a) defines ‘land’ as follows: 

e expression “Jand” includes bene- 
fits to arise out of land, and things attached 
to the earth or permanently fastened to any- 
thing attached to the earth”, ` 
A building is attached to the earth and, 
therefore, for the purposes of the Act it is 


tutory compensation far as the market 
excluding the buildin 
the rate of Rs. 175/- per decimal is m 
ed and also on the market value of the 
building under acquisition which has been 
fixed by us at Rs. 12,000/-. The real ques- 
tion is whether he is entitled to statutory 
compensation on Rs. 6,000/- which, accord- 
ing to us, he is entitled as damages under 
clauses “thirdly” and ‘fourthly’ of Section 23 
(1). Ona plain reading of Section 23 (2) 
of the Act, in our opinion he js not entitled 
to statutory compensation on the said amount 
of Rs. 6,000/-. The question whether sta- 
tutory compensation. can be granted for 
damages paid under various clauses of sub- 
section (1) of Section 23 other than the first 
clause has been considered in some of the 
decisions of various High Courts. We now 
propose to briefly deal with them. 

7. In Maharaja Sir Rameshwar Singh 
v. Secy. of State for India in Council 
(1910) 12 Cal LJ 56, on concession of Coun- 
sel for the other side, it was held that under 
Section 23 of the Act, statutory allowance 
1s payable only upon the market value of 
land. In Sub-Collector of Godavari v. Sera- 
gam Subbarayadu, (1907) ILR 30 Mad 151 it 
was held thai trees are things attached to 
the earth and thus included in the definition 
of land in Section 3 (a) of the Act; and this 
definition must be applied in the construc- 
tion of Section 23 of the Act.. On this inter- 
pretation, statutory compensation was allow- 
ed on the market value of the trees as well 
Difficulty, however, arises on account of 
clause _Secondly’ of Section 23 (1) of the Act 
according to which damage Sustained by the 
person interested, by reason of the taking of 
any standing crops or trees which may be 
on the land at. the time of the Collector’s 
taking possession thereof has also to be taken 
into consideration in determining the amount 
of compensation. It was contended before 


at 
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their Lordships of the Madras High Court 
that statutory compensation should not be 
allowed on the value of the trees as their 
value was to be determined under sub-s. (1) 
of Section 23. The contention was not ac- 
cepted by their Lordships and they observed 
as follows:— 


«Cc 


Sanet ECs That clause refers to damage 
sustained by reason of the taking of standing 
crops or trees which may be on the land at 
the time of the Collector’s taking pcssession 
thereof, and cannot, without a misuse of 
language, be applied to a case of purchase 
of land with trees upon it. In such a case 
if the price is fair no damage is sustained 
by either party. 

We think the clause may be applied to 

the case provided for in Section 17 when 
the Collector takes possession before award, 
and the owner of the land declines to accept 
the sum then offered as payment for the 
crops or trees taken, or possibly, as suggest- 
ed for the respondent, to the case of crops 
or trees grown after the date of the decla- 
ration under Section 6, the date with refer- 
ence to which the market value has to be 
estimated.” 
In Krishna Bai v. Secy. of State for India in 
Council, ILR 42 All 555 = (AIR 1920 All 
101) also statutory compensation was allowed 
on value of timber which stood on the land 
acquired. That decision and the aforesaid 
decision of the Madras High Court were 
considered by the Allahabad High Court in 
Collector of Bareilly v. Sultan Ahmad .Khan, 
ILR 48 All 498 = (AIR 1926 All 689). In 
this case their Lordships of the Allahabad 
High Court pointed out that what was 
awarded under clause 2 of sub-section (2) of 
Section 23 was not the value of trees but 
compensation for the taking away of trees. 
According to them, that meant that in ad- 
dition to the prevailing market value of the 
land and trees to be awarded by the Collec- 
tor, he had to award something for the po- 
tential value of the trees taken awav; that 
was subject-matter of second clause and on 
that potential value 15 per cent was not to 
be allowed. In a Bench decision of the Mad- 
ras High Court in State of Madras v. Balaji 
Chettiar, AIR 1959 Mad 16 it has been ob- 
served: 

“Further, Section 23 (1) deals with no 
less than six things which may be taken into 
consideration for the purpose of awarding 
compensation. But only the first item relates 
to the market value, and only that item is 
covered by Section 23 (2) and the 15 per 
cent solatium. ` It will be strange indeed if 
Section 23 (2) which relates only to an ad- 
dition regarding one of the six factors in 
Section 23 (1) is to be considered as an 
integral part of Section 23 (1)”. 


8. It is manifest from the observa- 
tions made and rule Jaid down in thes2 deci- 
sions, which are consistent with the language 
of sub-section (2) of Section 23, that statu- 
‘tory compensation cannot be allowed on 
\damage to be paid to the person whose land 
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is ecquired under clauses ‘thirdly’ and ‘fourth- 
ly’ of Section 23 (1). Really the damage 
awarded under these two clauses is not in 
respect of the land under acquisition but on 
account of damage and injury done to other 
land and property of the awardee. Though 
we are not directly concerned with clause 
‘secondly’ of Section 23 (1) in this appeal, 
we would like to cbserve that there may be 
cases where the merket value of the trees is 
fixed with reference to the date of publica- 
tion of the notification under Section 4 of 
the Act, under the first clause, but trees be- 
come of greater value after the period and 
before the time of -he Collector’s taking pos- 
session thereof. The awardee shall be entitl- 
ed to further damages for the trees in such 
circumstance under clause ‘secondly’, We 
accordingly hold that the respondent to this 
app2al is not entitled to statutory compen- 
sation on Rs. 6,000)-. 


9. In the result, both the appeal and 
cross-objection are allowed in part. The res- 
pondent shall be entitled to compensation 
for the building as ordered in paragraph 4 
and for the land as ordered in paragraph 5 
of this judgment. He will also be entitled to 
statutory compensation as ordered in para- 
graph 6 of this judzment. Let an award be 
prepared accordingly. In the circumstances, 
partes shall bear their own costs.so far as 
this court is concerned. 


Appeal partly allowed. 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SINHA, JJ. 


Ganganath Jha and others, Appellants v. 
Shashi Nath Jha and others, Respondents. 


A. F. O. D. No. 393 of 1961, Dj- 10-8- 
1972, from decision of Jagdish Singh, Sub-J., 
Darbhanga, D/- 22-7-1961. 

index Note: — (A) Civil P. C. (1908), 
Order 41, Rules 4 and 33 — Scope — Provi- 
sions of Rules 4 and 33 cannot be restricted 
to appeals and cross appeals only — Rules 
4 and 33 mutatis mutandis apply to cross- 
objection under Rule 22 of Order 41, and 
consequently the cress-objection by only one 
of the plaintiffs may enure to the benefit of 
the other one. AIR 1920 Cal 428, Foil. 
(X-Ref: Order 41, Rule 22). (Paras 5, 7) 


Brief Note: —- (A) The expression ‘any 
respondent” in Rule 22 of Order 41 is signifi- 
cant. The cross-objection need not be by 
entire body of the respondents, but it can 
be by any one of them. (Para 5B) 

The only requirement for varying or re- 
versing the decree in favour of all the plain- 
tiffs or all the defendants is that the ground 
on which the decree has been assailed by 
one of them is a ground which is common 
to al of them. It is immaterial that such 
ground has been raised by way of appeal or 
by way of cross-obiection. Similarly, it is 
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immaterial whether the appeal or the cross- 
objection is by one of the plaintiffs or by 
one of the defendants. (Para 5B) 
Cases Referred: Chronological Paras 
AIR 1920 Cal 428 = 30 Cal LI 417, 
Debendra Narayan Singh v. Naren- 
dra Narayan Singh 

Girindra Mohan Thakur, for Appellants; 
R. K. Verma and Mrs. Ranjit Chatha, for 
Respondent No. 1. l 

S. P.. SINHA, J.:— The main appeal 
stood dismissed on the 30th September, 1963, 
for non-compliance of an order dated the 
3ist July, 1963. The cross-objection has only 
survived for consideration. 

2. The cross-objectors were two, (1) 
Shashi Nath Jha and (2) his minor son 
Bibhutinath Jha, who were plaintiffs in the 
suit and respondents in the appeal. There 
was no vakalatnama for cross-objector No. 2 
and consequently this Court by its order 
dated’ the 7th November, 1963, ordered the 
cross-objection to be deemed to be on be- 
half of cross-objector No. 1 only. The cross- 
objection is thus now only on behalf of 
plaintiff-respondent No. 1. 

3. Before I go into the merits of the 
cross-objection the first point, which requires 
consideration is as to whether on the facts 
and circumstances of the case the provisions 
of Order 41, Rules 4 and 33 of the Code 
of Civil Procedure, hereinafter to be referred 
to as the Code, apply mutatis mutandis to 
the cross-objection. This question has as- 
sumed importance in this case because of the 
fact that the cross-objection is now only on 
behalf of one of the plaintiffs, though the 
impugned decree had proceeded on a ground 
common to both the plaintiffs. If the provi- 
sions of Order 41, Rules 4 and 33 do not 
apply to cross-objections, there may be con- 


flicting decree as between the said two plain- . 


tiffs. The cross-objection by one of the plain- 
tiffs only would then fail. 

4. Mr. Rama Kant Verma appearing 
for the sole cross-objector submitted that a 


` cross-objection is in effect an appeal against 


the decree. The same grounds which could 
be taken by way of an appeal against the 
decree are`taken by way of a cross-objec- 
tion. An appellate Court has then to pass 
a decree in accordance with Rule 33 of 
Order 41. Therefore, even if the cross-objec- 
tion is by one of the plaintiffs, but if the 
ground on which the decree is assailed is 
common to all the plaintiffs, the appellate 
Court could reverse or vary the decree in 
favour of all of them. Mr. Verma, there- 
fore, submitted that there was no reason for 
not extending the scope of the provisions of 
Rules 4 and 33 of Order 41 and make it 
applicable to the cross-objection. 

5. In my opinion, the argument is 
well-founded and acceptable. The scope of 
Rules 4 and 33 of Order 41 of the Code can- 
not be restricted to appeals and cross-ap- 
peals only. 

5-A. Under Rule 4 of Order 41 one 
of the several plaintiffs or one of the seve- 
ral defendants can obtain reversal of whole 
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decree if the ground upon which such rever- 
sal is sought, is. common between all the 
plaintiffs or between all the defendants. 
Under Rule 22 of Order 41 any respondent, 
though he may not have appealed from any 
part of the decree, may not only support the 
decree on any of the grounds decided against 
him in the Court below, but take any cross- 
objection to the decree which he could have 
taken by way of appeal. Under Rule 33 the 
Appellate Court has power to pass any dec- 
ree or make any order which ought to have 
been passed or made, as the case may re- 
quire, notwithstanding that an appeal was in 
respect of a part of the decree and that such 
power may be exercised in favour of all or 
any of the respondents or parties, although 
such respondents, who are parties, may not 
have filed any appeal or objection. 


5-8. Under Rule 22 of Order 41 any 
respondent, within one month from the date 
of service on him or his pleader of notice 
of the day fixed for hearing the appeal, can 
“take any cross-objection to the decree which 
he could have taken by way of appeal”. The 
expression “Any respondent” in this rule is 
significant. The cross-objection need not be 
by the entire body of the respondents, but 
it can be by any one of them. Then, under 
R. 33, the appellate Court has power to pass 
any decree or to make such further or 
other decree as the case may require 
and this power may be exercised in favour 
of all or any of the respondents or parties, 
though such respondents or parties may not 
have filed any appeal or cross-objection. The 
scope of Rule 4 then becomes clear that if 
the appeal ‘or the cross-objection by any one 
of the plaintiffs or by any one of the de- 
fendants proceeds on a ground common to 
all the plaintiffs or to all the defendants, the 
Appellate Court may reverse or vary the dec- 
ree in favour of all the plaintiffs or all the 
defendants, as the case may be. The only 
requirement for varying or reversing the 


_decree in favour of all the plaintiffs or all the 


defendants is that the ground on which the 
decree has been assailed by one of them is 
a ground which is common to all of them. 
It is immaterial that such ground has been 
raised by way of appeal or by way of cross- 
objection. Similarly, it is immaterial whe- 
ther the appeal or the cross-objection is by 
one of the plaintiffs or by one of the de- 
fendants. In the instant case I find that the 
ground on which the decree has been assail- 
ed is common to both the cross-objectors. 
Therefore, notwithstanding, there being in 
effect no cross-objection by one of the plain- 
tiff-respondents, the decree could still be 
varied at the instance of only one of them, 
though in favour of both the plaintiff-res- 
pondents. 


6. Mr. Rama Kant Verma made re- 
ference to a decision of the Calcutta High 
Court in the case of Debendra Narayan Singh 
yv. Narendra Narayan Singh, AIR .1920 Cal 


-428 where the main appeal stood dismissed. 


There was no cross-appeal but only a cross- 
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objection against the main decree. 
observed: 


“Order 41, Rules 4 and 33, give an Ap- 
pellate Court ample power to make the ap- 
propriate order needed in the interest of jus- 
tice. Under the former rule, on appeal by 
one of the parties upon a ground common 
to all, the decree may be varied in favour 
of all; under the latter rule, Appellate Court 
has power to make the proper decree, not- 
withstanding that the appeal is as to a part 
only of the decree, and such power may be 
exercised in favour of all or any of respon- 
dents: or parties, even though such respon- 
dents or parties may not have filed any ap- 
peal or objection.” 

I am respectfully in agreement with the above 
observations. 


7. In my opinion, therefore, Rules 4 
and 33 of Order 41 mutatis mutandis apply 
to cross-objections under Rule 22 thereof, 
and consequently the cross-objection by only 
one of the plaintiffs may enure to the bene- 
fit of the other one. 


8. Coming to the merits of the case 
I may at the very outset state that although 
the cross-objection relates to Plot No. 1123 
of khata No. 233 and Plots Nos. 303 and 304 
of khata No. 116 of village Gangauli, Mr. 
Rama Kant Verma, appearing for the cross- 
objector, has not been able to place any 
material to support the objector’s claim with 
regard to Plots Nos. 303 and 304. That part 
of the claim is accordingly dismissed. 

9. Regarding Plot No. 1123 of Khata 
No. 233 the relevant facts are as under: A 
suit was filed for declaration that by a pri- 
vate partition held in the year 1335 Fasli the 
‘properties mentioned in the schedules of the 
plaint got partitioned between the different 
parties and that the said partition be confirm- 
ed or in the alternative if it be found that 
there was no such partition, a decree for 
partition be passed. The parties agreed that 
there had been partition in the year 1335. 
The difference, however, was with regard to 
the different plots. which fell to the share of 
the different parties on such partition. Now, 
according to the cross-objector, who was the 
plaintiff, 8 kathas of Plot No. 1123 from the 
south, out of a total area of 8 kathas 14 
dhurs, had been allotted to his share. Since 
none of the defendants, neither defendants 1, 
2 and 3 nor defendants 8, 9 and 10 nor de- 
fendant No. 8/Ka claimed any portion of 
Plot No. 1123 for themselves, the same 
should have been allotted to the share of the 
plaintiffs. 

On reading the impugned judgment and 
decree it has not been easy for me to appre- 
ciate their true import. I may recapitulate 
that the plaintiff as also all the defendants 
claimed that there had already been a pri- 
vate partition in respect of the properties. 
The difference only remained with regard to 
the allotment of particular plots to different 
patties. The plaintiff had indicated by the 
schedule attached to the plaint the actual 
partition of the properties. So had defen- 


It was 
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dants 1 to 3 and 8 to 10. Defendant No. 
8/K_a, however, attached to her written state- 
ment only a schedule of such properties 


which she claimed to be in her possession. — 


She did not make out a schedule of all the 
prcperties as divided between the various 
parties. Subsequently, however, it appears 
that she produced memoranda of partition; 
Exs. A and A/-1. which contained an ex- 
haustive- list of the partition of the proper- 
the parties. The trial 
Court observed that there was no material 
Teason to disbelieve the memoranda of 
partition, -Exts. A and A/1. In the penul- 
timate portion of its judgment, however, the 
trial Court observed that it was not prepared 
to zely upon the correctness of the schedules 
given either by the plaintiffs or defendants 1 
to 3 or 8 to 10, but that the schedule men- 
tiored in the written statement of defendant 
No. 8/Ka was correct. Whe observation, to 
qucte, was: 


“the schedules of partition as given by 
the plaintiffs are not correct and schedules 
of Jjefendants 1 to 3 and 8 to 10 are also 
not correct but the schedule mentioned in 
the written statement of defendant 8/Ka as 
allotted to Rameshwar Jha is correct”, 

In the decree that was prepared the recita- 
tion was that 

“it is declared that there had already 

beea private partition by metes and bounds 
and parties are coming in possession accord- 
ing to their share as given in schedules filed 
by defendant No. 8/Ka”. 
If the reference to the schedules filed by de- 
fendant No. 8/Ka is in respect of the one 
attached to her written statement, it is not 
a complete list of all the properties, but if 
the reference is to Exts. A and A/1, the judg- 
ment and the decree are ambiguous. The 
judgement and decree of the trial court, there- 
fore, required clarification to this extent that 
it Lad to be stated that the parties were 
coming in possession according to their share, 
as given in Exts. A and A/1 filed by defen- 
dant No. 8/Ka. 

10. Coming to the claim of the 
plaintiff over Plot No. 1123, I-think, the 
claim of the plaintiff has got to be allowed 
to the extent claimed by him because he did 
claim 8 kathas of the said plot from the 
south and the other defendants have not 
claimed it. Defendants 1 to 3 and 8 to 10 
have -in fact admitted that 8 kathas 5 dhurs 
of the plot was in plaintiff's possession. 
Since, however, the plaintiff’s claim is only 
with respect to 8 kathas, he cannot get a re- 
lief higher than that claimed. The plaintiff 
is, therefore, declared to be in possession of 
8 kathas of Plot No. 1123 from the south 
as his share on partition of the properties. 
The decree is varied to this extent. 

11. With the above observations the 
cross-objection is allowed in part. There 
will be no order as to costs. 

S. P. SINGH, J. :— 12. I agree. 

Cross-objection alowed in part. 
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AIR 1973 PATNA 129 (V 60 C 47) 
SHAMBHU PRASAD SINGH AND 
KANHATYAJI, JJ. 
Union of India as owner of the North 


Eastern Rly. Administration, Appellant v, 
Supriya Ghosh and others, Respondents. 


A. F. O. D. No. 232 of 1966, D/- 22-12- 
1971, against judgment of Krishna Deva 
Prasad, 1st Sub-J., Chapra, D/- 31-3-1966. 
Index Note:.— (A) Tort — Damages 
~~ Contributory megligence — Railway level 
crossing with gates aud manned — Gates 


open. 
Brief Note: — (A) It is an invitation to 
cross — Person going across meeting with 


accident is not guilty of contributory negli- 
gence, and is entitled to compensation: AIR 
1937 Pat 599 and AIR 1965 Pat 167, Fol- 
lowed. (Para 9) 
l Index Note: — (8) Fatal Accidents Act 
(1855), Section 1-A — Suit for compensation 
and damages. 


Brief Note: — (B) First thing to be- 


considered is expectation of life of deceased 
—— Next is how much he used to spend on 
maintenance of his dependants and also how 
much he would spend in future —- If deceas- 
ed has a daughter Court must consider when 
she would get married — If the deceased 
had insurance policies, the amount received 
by dependants must be reduced in damages 
awarded — In such matter conjecture is ine- 
vitable, AIR 1962 SC 1, Followed; (1874) 
10 Ex 1, Applied. (Paras 13, 14) 


Cases Chronological 


AIR 1965 Pat 167 = ILR 44 Pat 
150, Ramesh Chandra Dutta v. 
Union of India 

AIR 1962 SC 1 = (1962) 1 SCR 929, 
Gobald Motor Service Ltd. v. R. M. K. 


Referred: Paras 


Veluswami 11 
AIR 1937 Pat 599 = 18 Pat LT 747, 
Bengal North Western Rly. Co. Ltd. 

v. Matukdhari Singh 9 
(1874) 10 Ex 1 = 44 LJ Ex 9, Brad- 

. burn v. Great Western Rly. Co. 20 
(1863) 4 B & S 496 = 32 LJQB 377, 

Pym v. Great Northern Rly. Co. 20 


(1858) 4 CB (NS) 296 = 27 LIJCP 

227, Dalton v. South Eastern Rly. 

Co. l 20 
(1858) 3 H. & N. 211 = 157 ER 448, 
Franklin v. South Eastern Rly. Co. 20 


(1857) 4 B. & S. 403n = 122 ER 510, 


Hicks v. Newport & C., Rly. Co. 20 


Lal Narayan Sinha and P. K. Bose, for 
Appellant; L. K. Choudhary and S. K. Chou- 
dhary, for Respondents. 


SHAMBHU PRASAD SINGH, J.:— 
Subhabrata Ghosh, aged 31, was working as 
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an Inspector under Messrs. Burmah Shell Oil 
Storage and Distributing Co. of India Ltd. 
and was posted at Chapra in February, 1961 
on 17th February, 1961, at about 8.45 P. M., 
he was returning to Chapra from Sonepur 
side on a motor car which he himself was 
driving. While passing through level cross- 
ing No. 4 situate in between Sonepur and 
Parmanandpur Railway Stations of the North 
Eastern Railway, the car was dashed by 2 
Down Awadh Tirhut Mail. The car was 
smashed and he was seriously injured. While 
being taken to the Sonepur hospital, he died 
on the way. His wife, aged 22, daughter 


(minor) aged about 8 months and mother 


aged 51 years, at the time of the accident 
(Respondents Nos. 1, 2 and 3 respectively) 
brought the suit from which this appeal arises 
for compensation and damages. The total 
amounts claimed was Rs. 3,00,000.00 under 
the following heads: 


i) Loss of support to the 
family of the plaintiffs. 
Avetage support to the 
amily per month at the 
tate of Rs. 700/- for 25 

years 


ii) Provident fund accumu- 


Rs. 2,10,000.00 P. 


lation and pension Rs. 60,000.00 P. 
iii) Gratuity Rs. 20,000.00 P. 
iv) Bonus etc. Rs. 10,000.00 P. 


According to their case, the gates of the 
said level crossing were kept open and it was 
not guarded by any gate-man at the material 
time, as required under law and thereby in- 
viting passers-by to go through and to cross 


. the Railway lines through the said level cross- 


ing. The deceased could get no indication of 
the arrival of the aforesaid train and the oc- 
currence took place due to wrongful act, neg- 
ligence, default and misconduct or careless- 
ness of the defendant-appellant the Union of 
India representing the North Eastern Railway 
or its employee or employees or its agent or 


agents. The deceased at the time of 
the occurrence was drawing a salary 
` of Rupees 385/- and allowance of 


Rupees 525/- per month and other emolu- 
ments and facilities with free quarters, free 
servants and was a member of the Provident 
Fund Scheme. He could have worked for 
another 25 years. As a result of the death, 
the respondents were deprived of means of 
support which they were getting and could 
have got from the deceased. He was contri- 
buting to the family a sum of Rs. 700/- per 
month for its expenses. Respondent Nos. 1 
to 3 were expected to live for another 35, 65 
and 10 years respectively from the date of 
the accident. Respondent No. 2 was to be 
educated and married properly. The deceas- 
ed was of sober habits and of sound phy- 
sique. He had 2 vigorous life and was. the 
only earning member of the family consist- 
ing of himself and the respondents. He left 
no Will and the respondents were the only 
beneficiaries and representatives of the de- 
ceased. Jt was averred in the plaint that 
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necessary notice. under Section 80 of the 
Code of Civil Procedure had been served be- 
fore the institution of the suit. 


2. Besides pleading that the respon- 
dents had no cause of action and the suit 
was not maintainable and time barred, the 
appellant denied that at the time of the ac- 
cident the gates of the level crossing were 
kept open and the accident was due to any 
wrongful act, negligence, default, misconduct 
or carelessness cn the part of it or its em- 
ployees. According to its case, the said level 
crossing is at a height of about 14 feet from 
the ground level on either side and any train 
moving from Parmanandpur towards Sone- 
pur is always visible from considerable dis- 
tance to persons approaching it by road. The 
head light of the engine of the said train 
and the light of the compartments were 
burning brightly. The sound of the moving 
train was also audible from a long distance. 
The night was clear and starry and visibility 
quite good. Subhabrata Ghosh died on ac- 
count of his own negligence and fault and 
the defendant was not liable for any dama- 
ges. The deceased could not have contribut- 
ed Rs. 700/- per month to his family. The 
claim for damages was incorrect and highly 
exaggerated. The respondents had received a 
sum of Rs. 10,000/- from the Life Insurance 
Corporation of India on account of insu- 
rance of the life of the deceased and a hand- 
some amount from the employer of the de- 
ceased as ex gratia payment. These amounts 
were concealed by them in making the pre- 
sent claim. 


3. The main issues in the suit were— 
Was the accident due to negligence and mis- 
conduct of the defendant or its employees 
and were the plaintiffs entitled to compensa- 
tion and, if so, to what amount? The court 
below has held that the accident occurred. 
due to the negligence on the part of the 
Railway Administration and, as such, the de- 
fendant was liable to compensate the plain- 
tiffs. It has passed a decree for Rupees 
1,27,000.00 with interest and costs on the 
findings that tke plaintiffs were not entitled 
to any amount as loss of gratuity, but were 
entitled to get Rs. 1,20,000.00 for loss of sup- 
port to the family, Rs. 3300.00 for loss of 
Company’s contribution to provident func 
and Rs. 3700.00 for loss of pension. 


4. Learned Counsel for the appel- 
lant submitted in the first place that there 
was no negligence on the part of the Rail- 
way administration and, hence, the respon- 
dents were not entitled to any decree for 
damages and compensation for the accident 
Secondly, he submitted that, at any rate, the 
amount for which the decree was passed was 
highly inflated and ought to be suitably re- 
duced. It was not challenged before us that 
the accident took place at a manned level 
crossing which was provided with gates and 
that the gates were open at the time of th2 
accident and the gate-man was not presert 
there. It was also not challenged that as a 
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result of the accident the car which the de=- 


ceesed was driving was smashed and he was . 


seriously injured and ultimately died soon 
thereafter. It was contended, however, that 
bu: for the contributory negligence on the 
pact of the deceased, the accident could not 
have taken place. 
the head light of the engine and the light 
of the compartments of the train and heard 
iis sound before passing through the level 
crossing, even though the gates were open. 


5. It appears from the record that the 
Presiding Officer of the court below had a 
local inspection of the place of accident in 
presence of lawyers of the parties. He found 
foar trees near the Railway crossing and 
some Narkat bushes by the side of the road 
which had been recently cut. According to 
him, this was probably done by the Railway 
Administration to show that there was noth- 
ing to obstruct the view of the Railway line 
from the road. He also found Pipal tree at 
a short distance from the Railway crossing 
the branches of which were hanging low and 
cculd have obstructed the view of the Rail- 
way line from the road along which the de- 
ceased was coming. While in the car with its 
ergine started and wind screen closed, he 
cculd not hear the sound of coming mail 
train. On the day of the local inspection, 
the train had no head light but there were 
lights in the compartments of the train which 
were visible. 


6. Of the witnesses examined on be- 
half of the respondents, P. W. 2 Dinanath 
Singh is a man of village Sonepur. 
claimed that he was present at the place of 
accident and had seen it. Jn his examina- 
tion-in-chief, he said that a big Pipal tree 
stood 30 to 32 steps east of the gate and as 
the tree was a big one and its branches and 
leaves hung considerably down, they obs- 
tructed the view. He further said that Nar- 
kat bushes which were very high and ex- 
tended from the Pipal tree up to the gate on 
the northern side of the road also obstructed 
the view. In his cross-examination, he stat- 
ed that he did rot notice if there was any 
searchlight at the head of the engine of the 
train, though he remembered that the com- 
partments were somewhat lighted and some 
light was coming through the windows. 
P. W. 3 Vishwanath Prasad, the only other 
witness of the accident examined on behalf 
of the plaintiffs was a passenger in the mail 
train. When the train stopped on account 
cf the accident, ae got down and saw a car 
Izing in a broken condition. He is not a 
witness on the point whether the deceased 
could have noticed the train before passing 
through the level crossing. P. W. 8 the 
father-in-law of the deceased visited the place 
of accident a few days after it. He also saw 
big Pipal tree and Narket bushes there. In 
his evidence he said that on account of 
those, one could not see the Railway line 
from the road. 


g D. W. 2 Bithal Das, Assistant 
Loco Foreman t Gorakhpur at the relevant 


He ought to have noticed 


He. 


it 
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time said that the head light etc. of the 
engine which was attached to 2 Down Mail 
were in good condition. D. W. 3 Mehdi 
Hasan at the relevant time was posted as 
Headlight fitter in Gorakhpur Loco-shed. In 
his evidence, he said that on 17th February, 
1961, the engine which was taken out of the 
Loco-shed for 2 Down Mail, was thoroughly 
checked by him and he had found its head- 
light, dynamo and cab-light in good condi- 
tion. D. W. 4 Gorakhnath Bishwakarma 
was the driver of the mail train. Accord- 
ing to his evidence, there was no defect in 
the lights of the engine and on that evening 
he had lighted cab-light and head light both. 
D. W. 6 Harihar Prasad is another employee 
of the Railways. He had checked the lights 
etc., of the 2 Down Mail when it arrived at 
Chapra on 17th February, 1961. He did not 
find any defect in the same. D. W. 7 Ram 
Prasad Rai, who too is an employee of the 
Railways, said that on that date when the 
2 Down Mail arrived at Chapra, the light 
was in perfect order and the train’ departed 
also in good condition. D. W. 9 Satrughna 
Singh is also an employee of the Railways 
who checked the lights of the 2 Down Mail 
on its arrival at Sonepur on the 17th 
February, 1961. He said that the train 
arrived and departed with lights in perfect 
order. D.W. 12 Shaligram Singh is the per- 
manent Way Inspector of the North East- 
ern Railway. According to his evidence, 
any man coming from the side of Sonepur 
either on foot or by car or by any other 
vehicle would see the Railway line from a 
distance. of 476 feet from the gate. One 
could also see the light of the train and 
hear its sound if it was moving. According 
to him, there were no Narkat bushes by 


the side of the road which could have ob- 


structed the view of a passenger. The Pipal 
tree, according to him, was small and only 
5 to 7 years old, and thus it did not ob- 
struct the view. P.W. 13 Vincent Patrick 
Lawrence was the guard of 2 Down, Mail 
on that day. According to his evidence, 
the head light of the engine was burning 
well. The witnesses on behalf of the de- 
fendant are interested as they are all em- 
ployees of the Railways. On their evidence, 
it cannot be definitely held that the head 
light of the engine of the mail train was 
burning at the time of the accident, but 
there is also no positive evidence on the 
part of the plaintiffs to prove that the head 
light of the engine of that train was not 
burning at the time of the accident. In the 
circumstances, I would assume that the head 
light was on. 


8. On the question 
was obstruction or not due to Narkat 
bushes and Pipal tree in seeing the train 
coming from Parmanandpur side, I would 
prefer the evidence of P.W. 2 to that of 
D.W. 12 as the evidence of P.W. 2 is sup- 
ported by the findings of the court below 
at local inspection. 

9, The court below has referred to 
a large number of decisions in support of 


whether there 
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the proposition that where gates of a level 
Railway crossing are open and one is there- 
by misled into thinking the line safe for 
crossing, the Railway Company or Railway 
Administration, as the case may be, is liable 
for damages and cannot take advantage of 
the plea of contributory negligence. It is 
not necessary to refer to all those decisions. 
Two of these decisions, namely, Bengal 
North Western Rly. Co. Ltd. v. Matukdhari 
Singh, AIR 1937 Pat 599 and Ramesh 
Chandra Dutta v. Union of India, AIR 
1965 Pat 167 ate of this court. In Bengal 
North Western” Railway Company Ltd, it 
was observed that where there is a level 
crossing and more particularly where there 
is a level crossing in the neighbourhood of 
a place where a considerable population 
assembles from time to time, the duty to 
guard that level crossing by means of gates 
and the duty of closing gates in sufficient 
time before the approach of a train is cast 
on the Railway Company and if the Rail- 
way Company leaves the gates open, it is 
an invitation on the part of the Railway 
Company for passengers and traffic to ap- 
proach the line. In Ramesh Chandra 
Dutta’s case, the plea of contributory negli- 
gence on the part of a truck driver which 
met with an accident at a level crossing 
was not accepted, even though that crossing 
was not provided with gates. Where gates 
are provided at a level crossing and it is 
manned, if the gates are left open, any 
pedestrian or vehicle driver would think 
that even if a train was coming, it would 
take time in reaching the crossing and, 
therefore, the gates were left open and, in 
the circumstances, if he meets with an acci- 
dent, he cannot be held guilty of contri- 
butory negligence. As observed by the 
court below, the deceased must have been 
attentive to the driving of the car itself and 
could not have noticed the light of the train 
or heard its sound. If he would have 
noticed the light of the train and heard its 
sound, it was not likely that he would have 
endangered his own life. Even if he noticed 
the headlight of the engine, perhaps, he 
could not assess correctly the distance of 
the train and finding the gates open must 
have thought that the train was at consi- 
derable distance. On the evidence on Te- 
cord, therefore, the court below has rightly 
held that the accident took place due to 
negligence on the part of the Railway Ad- 
ministration and, as such, is liable to com- 
pensate the- respondents. 


10. I now propose to address my- 
self on the question of quantum of damages. 
The respondents have claimed damages 
under the Indian Fatal Accidents Act,- 1855 
(Act XII of 1855) (hereinafter to be refer- 
red to as ‘the Act’). Section 1-A of the Act 
runs as follows:— 


“Suit for compensation to the family of 
a person for loss occasioned to it by his 
death by actionable wrong—- Whenever the 
death of a person shall be caused by wrong- 
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-ful act, neglect or default, and the act, neg- 
Ject or default is such as would (if death 
had not ensued) have entitled the party in- 
jured to maintain an action and recover 
damages in respect thereof, the party who 
would have been liable if death had not 
ensued shall be liable to an action or suit 
for damages notwithstanding the deatk of 
the person injured, and although the death 
shall have been caused under such citcum~ 
stances as amount in law to felony. or other 
crime. Every such action or suit shall be 
for the benefit of the wife, husband, parent 
and child, if any, of the persons whose 
death shall have been so caused, and shall 
be brought by and in the name of the exe- 
cutor, administrator or representative of: 
the person deceased; 

and in every such action the Court may 
give such damages as it may think propor- 
tionate to the loss resulting from such 
death to the parties respectively, for whom 
and.for whose benefit such action shall be 
brought; and the amount so recovered, 


after deducting all costs and expenses, in- 
cluding the costs not recovered from the 
defendant, shall be divided amongst the 
before-mentioned parties, or any of them, 


in such shares as the Court by its judgement 
or decree shall direct.” 


Section 2 of the Act reads as follows: 


“Not more than one suit to be brought— 
Provided that not more than one action 
or suit shall be brought for, and in respect 
of the same subject-matter of comp aint: 

Claim for loss to estate may be adced.— 
Provided that in any such action or suit, 
the executor, administrator or representative 
of the deceased may insert a claim foz and 
recover any pecuniary loss to the estate of 
the deceased occasioned by such wrongful 
act, neglect or default, which sum, when 
recovered, shall be deemed part of the as- 
sets of the estate of the deceased.” 


The respondents have claimed damages 
under both Sections 1-A and 2 of the Act, 
individually under Section 1-A and for the 
estate of the deceased under Section 2. 


iL. In Gobald Motor Service Ltd. 
v. R. M. K. Veluswami, AIR 1962 SC 1 
their Lordships of. the Supreme Court with 
reference to the provisions of Section 1 (as 
it stood before amendment by Act IO of 
1951 corresponding to present Section 1-A) 
and Section 2 laid down the principles for 
determining the damages under the Act as 
follows: 


AE at first the deceased man’s ex- 


pectation of life has to be estimated having - 


regard to his age, bodily health and the 
possibility of premature determination of 
his life by later accidents; secondly, the 
amount required for the future provision of 
his wife shall be estimated having regard to 
the amounts he used to spend on her dur- 
ing his lifetime, and other circumstances; 
thirdly, the estimated annual sum is multi- 
plied by the number of years of the man’s 
estimated span of life, and the said amount 
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must be discounted so as to arrive at the 
equivalent in the form of a lump sum pay- 
able on his death; fourthly, further deduc- 
tions must be made for the benefit accruing 
to the widow from the acceleration of her 
interest in his estate; and fifthly, further 
amcunts have to be deducted for the possi- 
bility of the wife dying earlier if the hus- 
bani had lived the full span of life; and 
it should also be taken into account that 
there is the possibility of the widow remar- 
rying much to the improvement of her fin- 
anctal position. It would be seen from the 
said mode of estimation that many impon- 
derebies enter into the calculation. There- 
fore, the actual extent of the pecuniary loss 
to -he respondents may depend upon data 
Which cannot be ascertained accurately, but 
must necessarily be an estimate, or even 
partly a conjecture, Shortly: stated, the 
general principle is that the pecuniary loss 
can be ascertained only by balancing on the 
one hand the loss to the claimants of the 
future pecuniary benefit and on the other 
any pecuniary advantage which from what- - 
evel source comes to them by reason of the 
death, that is, the balance of loss and gain 
to a dependant by the death must be ascer- | 
tained.” 
Dealing with the point whether there could 
be duplication of damages under Sections 
1 and 2 of the Act, their Lordships ob- 
served: i 
“The rights of action under Sections 1 
and 2 of the Act are quite ‘distinct and inde- 
penitent. If a person taking benefit under 
both the sections is the same, he cannot be 
permitted to recover twice over for the 
same loss. In awarding damages under 
bota the heads, there shall not be duplica- 
tior of the same claim, that is, if any part 
of the compensation representing the loss to 
the estate goes int> the calculation of the 
personal loss unde? Section 1 of the Act, 
tha- portion shall be excluded in giving com- 
pensation under Section 2 and vice versa.” 
Leerned counsel for both the parties con- 
ced2d that damages in the instant case were 
to be determined in accordance with the 
principles laid down in the aforesaid case. 
12, Learned counsel for the appel- 
lanz submitted that the court below did not 
follow the aforesaid principles in determin- 
ing the damages. On the other hand, learn- 
ed counsel for the respondents submitted 
that the damages were determined by the 
cotrt below in accordance with the princi- 
ples aforesaid. These contentions of learn- 
ed counsel for the parties shall have to be 
examined with reference to the facts of the 
instant case. As observed by the Supreme 
Court in the case of Gobald Motor Service 
Ltc., AIR 1962 SC 1 the first question which 
has to be determined in such cases is the 
expectation of life of the deceased. It is 
staied in the plain? that the deceased could 
have worked for another 25 years but from 
that it cannot be inferred that the case of 
the respondents was that the expectation of 
the life of the deceased was only another 
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25 years; rather, the plaint read as a whole 
shows that according to the respondents, 
he was expected to live and support the res- 
pondents throughout their lives. The 
daughter was only aged about 6 to 8 months 
at the time of the accident and, according 
to the plaint, she was expected to live up 
to 65 years. Ordinarily, it cannot be ex- 
pected that the father, that is, the deceased, 
would have outlived his daughter who was 
about 30 years younger to him and sup- 
ported her throughout her life. According 
to the custom prevailing in this country, as 
soon as a daughter is married, the respon- 
sibility of supporting her passes on from her 
father to her husband. Even in cases 
where the husband may not be earning -him- 
self, it passes on to the family of the hus- 
band. The widow of the deceased, that is 
respondent No. 1, according to the plaint, 
was expected to live for another 35 years 
-and the court below appears to have award- 
ed damages on the assumption that the de- 
ceased could have ordinarily lived and sup- 
ported her for that period. It was contend- 
ed by learned counsel for the appellant that 
the court below has erred in accepting the 
case of the respondents in that respect and 
has completely ignored the chances of later 
accident. No doubt, the job of the deceas- 
ed was touring one and he died on account 
of an accident while on tour,.but on that 
basis it cannot be held that the nature of 
“work which the deceased was doing was 
hazardous. In modern days no one who is 
active in life is expected to sit idle at one 
place and not to take up any tour and in 
spite of that it is well known that the aver- 
age expectation of life in this country has 
gone up. The brother of the deceased who 
has been examined as P.W. 4 has said that 
the deceased was a man of sound health, 
good physique and sober habits. The father- 
in-law of the deceased (P.W. 8) has also 
said that the deceased was a man of sober 
habits and he did not use any intoxicant. 
- He has further said that the deceased was 

healthy and fit to work when he died. Exts. 
7 (b) and 8 are medical certificates of the 
deceased of the years 1955 and 1956 res- 
pectively. Ext. 7 (a) is the X’ray report of 
the deceased of the year 1956 taken at the 


time of granting the medical certificate 
(Ext. 7). These documents do not show 
any abnormality in the deceased. No evi- 


dence has been Ied on behalf of the appel- 
lant to contradict the statements of the bro- 
ther and father-in-law of the deceased re- 
garding his health, On the materials on 
the record, therefore, it is not possible for 
me to differ from the court below that ordi- 
narily the deceased would have lived for 
another 35 years after his death. 

13. The second question which is 
required to be considered is having regard 
to the amount the deceased used to spend 
on the respondents during his lifetime and 
other circumstances, what amount he would 
have spent for the future provisions of the 
respondents. The evidence of P.W. 4 is that 
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the monthly expenditure of the family of 
the deceased was Rs. 700/- at the time of 
his death. The evidence eof P.W. 8 is that 
it was Rs. 700/- to Rs. 800/- per month, 
The deceased was getting salary of Rs. 385/-, 
dearness allowance of Rs. 234/-, house rent. 
assistance of Rs. 35/- and car allowance of- 
Rs. 250/- per month at the time of his death. 
This was not disputed during the arguments, 
He was getting car allowance as he was 
maintaining a car and he must be spending 
that amount of allowance on his car. Thus 
leaving the car allowance out of considera- 
tion, I find that the amount which the de- 
ceased was getting per month at the time of 
his death was Rs. 654/- only. As it appears 
from Ext. 14 (b)  income-tax assessment 
form for the 1961-62, the deceased was as- 
sessed to pay a tax of Rs. 172.44 P. for the 
year. He did not receive his salary of the 
entire assessment year. It may safely be 
assumed that if he would have received the 
entire salary during that year, he would 
have paid tax of Rs. 180/- that is, Rs. 15/- 
per month. From the materials on the re- 
cord, it further appears, which is not dis- 
puted, that the deceased was contributing 
5 per cent of his basic salary towards the 
provident fund, that is, he was contributing 
to the provident fund at the rate of Rupees 
19.25 P. per month. Exts. B-1 and C show 
that he was paying premiums of Rupees 
102.73 P. per month on two insurance poli- 
cies. Thus he was spending Rs. 136.98 P. per’ 
month on payment of income-tax, contri- 


` bution to provident fund and premium of 


two life insurance policies. If this amount 
is deducted from the monthly income of 
Rs. 654/-, the balance was Rs. 517/- only. 
Part of this amount he must be spending 
over himself. Assuming that some of the 
common items of expenditure, such as, 
house rent, could not go down on account 
of the death of the deceased, it may safely 
be presumed that the expenditure per month 
on the respondents was Rs. 400/- only. It 
could not have been more than that. In 
making necessary estimate in a case of this 
nature, some conjecture has to be made and, 
m.my opinion, it can safely be held in the 
circumstances of the case that of the said 
amount of Rs. 400/- he was spending Ru- 
pees 200/- on his wife (respondent No. 1) 
and Rs. 100/- each on his daughter and 
mother (respondents 2 and 3 respectively). 


14, It was contended by. learned 


: counsel for the appellant that as the deceas~ 


ed had another brother, who has been exa- 
mined in this case as P.W, 4, he too was 
liable to contribute towards the expenses on 
the mother (respondent No. 3) and the en- 
tire expenses.of the mother cannot be 
awarded to her as compensation. It is not 
in dispute that the mother (respondent No. 
3) was living with the deceased at the time 
of his death. It has been brought out in 
the cross-examination of P.W. 4 that the 
family has had no residential house or 
landed property of its own. It has also not 
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been brought out in his evidence that he 
was in a position to contribute towards the 
expenses on his mother. In a case of this 
nature, a person is entitled to have compen- 
sation for the Icss occasioned to her on ac- 
count of the accident and the mother, in 
my opinion, is entitled to get compensation 
determined on the basis of the amount 
spent over her maintenance per month by 
the deceased. 


15. Learned counsel for the appel- 
lent further contended that the deceased, if 
alrve, was likely to have more children and, 


in that event, the expenditure on the res- 
pondents must have gone down. The de- 
ceased, as it appears from Ext. 4 wd) was 


appointed at a monthly salary of Rs. 225/- 
only with effect from Ist of February, 1956, 
Ext. 4 (e) shows that when he was confirm- 
ed in service with effect from Ist Novem- 
ber, 1956, his salary was Rs. 250/-. per 
month. At the time of the accident, that 
is, four years three months from his con- 
firmation, he was getting Rs. 385/- per 
moath. That shows that his salary had in- 
creased at the rate of Rs. 28.75 P. per year. 
According to th2 court below, the deceased 
was getting increment at the rate of Rs. 15/- 
per year and after some years he was likely 
to get increment at the rate of Rs. 25/- per 
year. The observation of the court be- 
jow with regard to the increments is on the 
basis of Ext. 4, a.letter from P.W. 5 to Mr. 
S. C. Mitter (P.W. 8), father-in-law of the 
deceased. The account books or other rele- 
vant papers of Messrs. Burmah Shell Oil 
Storage and Distributing Co. of India Limit- 
ed were not produced in the court below. 
It was contended by learned counsel for the 
appellant that in the circumstances the 
statements made in the letter (Ext. 4) are 
inadmissible, especially when P.W. 5 bas 
not made even any oral statement as to the 
contents of that letter. I am inclined to 
agree with the contention of learned coun- 
sel for the appellant that the letter (Ext. 4) 
is inadmissible in evidence, but there are 
materials on the record which do show that 
the deceased was getting increments. Ac- 
cording to Ext. 14, the income-tax assess- 
ment form for the year 1959-60, the annual 
income of the deceased was Rs. 6€49/-. Ac- 
cording to Ext. 14 (a), the imcome-tax as- 
sessment form for the following year 1960- 
61, the annual income of the deceased was 
Rs. 6974/-. These two documents, there- 
fote, show that the income of the deceased 
had gone up by Rs. 325/- in one year. It 
works out at Rs. 28.75-P. per month. There- 
fore, there appears no difficulty in accepting 
the case of the respondents that the rate of 
annual increment of the deceased at the 
time of death was Rs. 15/- per year. From 
the aforesaid documents, it further appears 
that the deceased was doing his job satisfac- 
torily and, therefore, the incremen: in his 
pay was more than the rate of increment he 
was entitled to. It is not, however, possible 
to hold that the deceased after some years 
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would have been entitled to an increment of 
Rs 25/- per year as there is no basis for 
thet except Ext. 4. However, it can safely 
be assumed that the deceased would have 
got more emoluments in years to come and 
the expenditure or. the respondents would 
no: have gone down on account of new 
arrivals in the faraily. . 


16. In calculating the income of the 
deceased for the purpose. of fixing compen- 
sation, the court below has worked out his 
average income or the basis of the amount 
which he might have got as salary from his 
employer during 25 years after his death as 
stated in Ext. 4. It was contended by learn- 
ed counsel for the respondents that even if 
Ext. 4 be held inadmissible in evidence, it 
can safely be conjectured that the deceased 
wculd have got as his salary and allowance 
the amount as fcund by the court below. 
It was submitted taat in cases of this nature, 
for the purposes of fixing compensation, 
some conjecture is permissible. Reliance 
was placed on the very passage from the 
judgment of the Supreme Court in the case 
of Gobald Motor Service Lid. which has 
been quoted in paragraph 11 of this judg- 
ment. It was observed by the Supreme Court 
that the actual extent of the pecuniary loss 
to the heirs of che deceased may depend 
upon data which cannot be ascertained ac- 
curately, but must necessarily be an esti- 
mate or even partly a conjecture. In that. 
view of the matter, the estimate of the 
court below that the monthly average in- 
come of the deceased might have been Ru- 
pezs 927.50 P. cannot be said to be wrong, 
but it has erred in not taking into conside- 
ration the fact that the deceased, if alive, 
during the years to come might have pro- 
duced more child-en and part of his earn- 
ings would have been spent on, them. There 
can, however, be no doubt that the deceas- 
ed, if alive during the years to come, would 
have been required to spend more on his 
daughter (respondent No. 2) for the educa- 
ticn till her marriage and also would have 
saved some money for meeting the expendi- 
tuze on her marriage. Ext. 5 series, rating- 
sheets, show that the services of the deceas- 
ed were rated high. He, therefore, would 
heve got further promotion and thereby 
hizher emoluments in a company like the 
ore where he was employed. In the cir- 
cumstances, it can safely be held that on 
the average he would have spent Rs. 200/- 


per month on his daughter (respondent No. 


2) till her marriage without reducing ex- 
penses on other family members and could 
heve also saved some amounts for meeting 
the expenses on Ler marriage. What amount 
he was reasonably expected to save for that 
purpose, I would discuss at a later stage. 


17. It has already been held earlier 
that the deceased would have lived for ano- 
ther 35 years after his death. -According to 
the plaint, as already stated earlier, the de- 
ceased’s widow (respondent No. 1) who was 
aged only 22 years ‘at the time of the acci- 
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dent would have lived for another 35 years. 
The court below has accepted this -part of 
the case and nothing has been pointed out 
to us for taking a different view in the mat- 
ter. The mother (respondent No. 3), who 
was aged 51 years at the time of the acci- 
dent, according to the respondents’ case was 
expected to live for another 10 years. More 
than 10 years have elapsed from the date 
of the accident and she is still alive. The 
case of the respondents in this regard, there- 
fore, has to be accepted. So far the daugh- 
ter (respondent No. 2) is concerned, the 
question to be determined is not as to what 
age she was expected to live but at what 
age she was likely to be married. Unfor- 
tunately, neither parties have Jed evidence 
as to the age on which girls are married in 
the society to which the deceased belonged. 
However, respondent No. 1, as it appears 
from the evidence on the record, was marri- 
ed with the deceased at about the age of 
20. The daughter, therefore, cannot be ex- 
pected to be married before that age; rather 


with the advancement of civilisation, girls 
are also receiving College education and 
married late. In this connection, my at- 


tention was drawn to the life insurance 
policy (Ext. C) which is a policy taken by 
the deceased for the marriage of respon- 
dent No. 2. It is a fixed term policy for 
16 years and was taken only a few months 
after the birth of respondent No. 2.. Learn- 
ed counsel for the appellant contended that 
this showed that the father, that is the de- 
ceased, intended to marry respondent No. 2 
at the age of 16 years. Merely because the 
policy was to mature after 16 years only, 
it cannot be said that he intended to marry 
respondent No. 2 at that age. Keeping 
everything in consideration, I am of the 
opinion that the expected age of marriage 
of respondent No. 2 should be fixed at 20- 
21. From the discussions already made, it 
follows that the deceased was expected to 
spend Rs. 200x12x35 = Rs. 84000/- over 
respondent No. 1, Rs. 200x12x20 = Rs. 
48000/- over respondent No, 2 (excluding 
expenses on marriage) and Rs. 100x12x 10 
= Rs. 12000/- over respondent No. 3. 

18. I now come to the question 
what amount the deceased was reasonably 
expected to spend over the marriage of his 
daughter (respondent No. 2). Ext. C shows 
that the marriage policy which the deceased 
took for the purpose was for Rs. 10,000/-. 
It is an endowment policy without profit 
and it was contended by learned counsel for 
the appellant that from this it may be in- 
ferred that the deceased intended to spend 
only Rs. 10,000/- over the marriage of res- 
pondent No. 2. The income of the deceas- 
ed at the relevant time would not have per- 
mitted him to go in for a policy of higher 
amount for the purpose and, in my opinion, 
it is not proper to hold that the deceased 
intended to spend a sum of Rs. 10,000/- 
only over the marriage of his daughter. In 
due course, he must have either taken ano- 
ther insurance policy or made’ savings for 


Union of India v. S. Ghosh (S. P. Singh J.) 


[Prs. 17-19] Pat. 135 


that purpose. In these days of high prices, 
a man of the status of the deceased was not 
expected to spend less than Rs. 20,000/- 
over the marridge of his daughter and that 
sum of Rs. 20,000/-, in my opinion, may be 
reasonably added to the benefit which res- 
pondent No. 2 might have derived from the 
nr of her father if he would have been 
ve, 


19. The deceased had also taken a 


life insurance policy (Ext. B) for Rs. 10,000 


in the year 1958. It appears that when he 
took the other two insurance policies, evi- 
denced by Exts. B-1 and C, he got insurance 
policy (Ext. B) converted into a paid-up 
policy. The letter (Ext. A) shows that P.W. 
4, brother of the deceased, had received a 
sum of Rs. 1492/- on account of the said 
policy. In his evidence, P.W. 4 has said 
that he received Rs. 1170/- under a paid up 
life insurance policy of the deceased as his 
nominee and made over the amount to the 
heirs of the deceased, that is the plaintiffs 
(respondents). The amount stated by P.W. 4 
appears to be a mistake. He must have 
received Rs. 1492/- as stated in Ext. A and 
made over the amount to the respondents. 
The insurance policies (Exts. B-1 and O) 
contained covenants for accident benefit. If 
the insurer was to die on account of acci- 
dent, his heirs or nominee became entitled 
to get extra amount equal to the amount 
for which the policies were taken. The let- 
ters (Exts. A-2 and A-3) show that a sum 
of Rs. 9993.75 P. was paid to respondent 
No. 1 on account of insurance policy, evi- 
denced by Ext. C. The policy was to be- 
come due after 16 years and it is not in dis- 
pute that sum of Rs. 10,000/- will become 
payable on the maturity of the policy for 
the marriage of Respondent No. 2. A sum 
of Rs. 9993.75 P. was paid to respondent 
No. 1 on account of accident benefit. The 
letter (Ext. A-1) shows that a sum of Rupees 
29756.85 P. was paid to respondent No. 1 
on account of insurance policy, evidenced 
by Ext. B-1. This policy was for Rupees 
15,000/-, but almost double amount was 
paid to her because of the clause for acci- 
dent benefit. Messrs. Burmah Shell Oil 
Storage and Distributing Co. of India also 
paid to respondent No. 1 a sum of Rupees 
17759/- ex gratia. It was urged in the 
court below that the amounts received by 
the respondents from the said company and 
on account of insurance policies ought to 
be deducted from the amount of compen- 
sation which the respondents are held en- 
titled to receive. The court below has re- 
jected this contention. Learned counsel for 
the appellant conceded that the amount 
which respondent No. 1 received as ex 
gratia payment from the employer of her 
husband should not be deducted from the 
amount of compensation. He contended, 
however, that the amounts received on ac- 
count of insurance policies ought to be 
deducted. In my opinion, the amounts 
which the respondents have received on the 
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basis of the insurance policies have to be 
considered under three different sub heads 
while considering the question whether they 
should be deducted or not.’ 


| 20. A sum of Rs. 9993.75 P. on the 
basis of Ext. C and Rs. 14756.85 P. on the 
basis of Ext. B-1, total Rs. 24750.6Q ap- 
pears to have been paid to respondent No. 
1 because of the clause for accident benefit 
in the policies. It has conceded by learn- 
ed counsel for the appellant that had the 
deceased not died and claimed damages for 
the accident and also received the aforesaid 
amount on account of insurance policies for 
accident, the amount would not have been 
deducted from the compensation to which 
he would have been otherwise entitled. It 
was held in the case of Bradburn v. Great 
Western Rly. Co., (1874) 10 Ex 1 that in 
an action for injuries caused by defendants’ 
negligence, a sum received by the plaintiff 
on an accident insurance policy cannot be 
taken into account in reduction of damages. 
This decision has been relied upon by the 
court below. But it was contended by 
learned counsel for the appellant that the 
principle laid down in the aforesaid case 
did not apply to suits brought by the mem- 
bers of the family. He relied on the follow- 
ing passage in the said decision of Bram- 
well, B, not referred to in the judgment of 
the court below: 


_ “As to the case of Hicks v. Newport 
& C, Ry. Co., (1857) 4 B & S 403 n that 
was an action brought under Lord Camp- 
bells Act, and the ruling is quite correct. 
The statute had laid down no rule as to 
the mode of calculating the damages to.be 
given in respect of the right of action which 
it created. The rule was first laid down in 
this court [Franklin v. South Eastern Rly. 
Co., (1858) 3 H & N 211, followed in Dal- 
ton v. South Eastern Rly. Co., (1858) 4 CB 
(NS) 296 = 27 LJ (CP) 227, and Pym v. 
Great Northern Rly. Co., (1863) 4B & § 


396 = 32 LJ (QB) 377] and that rule was,, 


that the damages were to be a compensa- 
tion to the family of the deceased equiva- 
lent to the pecuniary benefits which they 
might have reasonably expected from the 
continuance of his life. If, therefore, _ the 
person claiming damages was put by the 
death of his relative into possession of large 
estate, there was no loss; he was a gaine? 
by the event; and similarly, whatever comes 
into the possession of the family who have 
suffered by the death of their relative b7 
reason of his death must be taken into 
account. But that has no bearing on the 
case of a person suing upon his common 
law right for injuries caused to him by the 
defendants’ nezligence.” 


The position has also been explained in the 
judgment of Pigott, B. in the same case 
which is as follows: 


_. “I am of the same opinion. The plair- 
tiff is entitled to recover the damages caus- 
‘ed to him by the negligence of the defer- 
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dan‘s, and there is no reason or justice in 
settng off what the plaintiff has entitled 
himself to under a contract with third per- 
son3, by which he has bargained for the 
payment of a sum of money in the event 
of an accident happening to him. He does 
not receive that sum of money because of 
the accident, but because he has made a 
cortract providing for the contingency; an 
accident must occur to entitle him to it, but 
it :s not the accident, but his contract, 
whch is the cause of his receiving it. This 
view is also supported by the observations 
of the Supreme Ccurt in the case of Gobald 


. Motor Service Ltd. that pecuniary loss can - 


be ascertained only by balancing on the one 
hand the loss to the claimants of the future 
pecuniary benefit and on the other any 
pectniary advantage which from whatever 
source comes to them by reason of the 
death. In my .opinion, therefore, the afore- 
sail amount has to be taken into account in 
reduction of dameges. 

2L So far as the sum of Rs. 15000/- 
on the basis of Ext. B-1 is concerned, that 
has not been received by respondent No. 1 
as a benefit purely by reason of the acci- 
deni. She is declared nominee under the 
pclicy and would have got the amount even 
if the deceased would have died a natural 
death. Further, on the maturity of the 


pclicy the amoun: would have come to the 


deceased, if alive, and inherited by his heirs, 
such of the respondents who would have 
been alive on his death. It was contended 
br learned counsel for the appellant that in 
that event the deceased would have paid 
premiums for all the years whereas respon- 
dent No. 1 received the amount immediate- 
ly on the death of her husband without such 
payments. But the amount which the de- 
ceased was payinz every month as premium 
for this policy hed also been deducted from 
his income in determining what he was 
spending over the respondents. If he would 
not have to pay premiums in future years 
cn this policy he would have spent that 
amount over the respondents. The payment 
cr non-payment of the premiums for i 
insurance policy cannot be taken into 


ac- 
count twice over in determining the com- 
pensation. 

22. It wes further contended by 


lzarned counsel for the appellant that as the 
receipt of the aforesaid amount of Rupees 
15,000/- to respondent No. 1 was accelerat- 
ed on account of the accident, the difference 
detween Rs. 15,000/- and its capitalised 
value after 35 years, at any rate, should be 
taken into account in reduction of damages. 
The insurance policy, as it appears, was 
with profits. Therefore, om maturity the 
deceased, if alive, would not have received 
only Rs. 15,000/- but also further profits on 
it. In the circumstances, I think that the 
aforesaid amount of Rs. 15,000/- should not . 
be taken into consideration in reduction of 
damages. i i 

23. So far as the sum of Rs. 1492/- 
on the basis of -be paid up insurance policy, 
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evidenced by Ext. B is concerned, the posi- 
tion is similar as with regard to the sum of 
IRs. 15,000/- paid under insurance policy 
evidenced by Ext. B-1 except with this dif- 
ference that in this case the same amount 
without any profit would have been paid to 
‘the deceased on maturity of the policy. 
Therefore, so far as this sum is concerned, 
the difference between it and its capitalised 
value after 35 years’ shall have to be taken 
into account in reduction of damages. 


O In. the society to which respon- 
dent No. 1 belongs, remarriage of a widow 
is rare. Admittedly, she has not remarried 
uptill now, that is, 10 years from the date 
of the accident. Therefore, there appears 
no possibility. of her re-marrying and im- 
provement of her financial position on that 
account. No reduction in damages can be 
made on that score, 


= 25. I would now take up for consi- 
deration the question of pecuniary loss to 
the estate of the deceased occasioned by the 
accident and the amount of compensation 
Which the respondents may be held entitled 
to recover under Section 2 of the Act. After 
the death of respondent No. 3, the mother, 
Which according to the respondents’ case 
was expected to take 10 years after the 
accident and has been accepted, and the 
marriage of respondent No. 2, the daughter, 
which as found earlier is expected to take 
place 20 years after the accident, if not the 
whole, part of the amount which the deceas- 
ed would have spent over respondents 2 


and 3, he would have saved for the benefit ` 


of his estate. It can safely be conjectured 
that on his mother’s death, the deceased 
would have spent Rs. 25/- more per month 
out of Rs. 100/- over himself and saved 
Rs. 75/- per month for 15 years he was 
expected to be in active service for his 
estate. It can also be safely conjectured 
that on the marriage of the daughter, he 
would have spent Rs. 50/- more per month 
over himself and other matters: and saved 
Rs. 150/- per month for 5 years for his 
estate. Therefore, the pecuniary loss to the 
estate exclusive of interest on these accounts 
will be Rs. (75x12x15 + Rs. (150x12x 
5) = Rs. 13500/- + Rs. 9000/- = Rs. 22500. 


26. The court below has awarded 
Rs. 3700/- as compensation for loss of pen- 
sion. According to it, the deceased, if 
alive, would have received a sum of Rupees 
34000/- as pension during the period of 10 
years after his retirement. In other words, 
he would have received pension of about 
Rs. 288/- per month. The amount of Ru- 
pees 34000/- as pension for 10 years appears 
to have been calculated by the court below 
on the basis of the statements made in Ext. 
4 which is’ not admissible in evidence. It 
has already been held above that in spite of 
the fact that the statements made in Ext. 4 
canmngt be used as they are inadmissible in 
evidence, the estimate of the court that the 
monthly average income of the deceased 
might have been Rs. 927.50 P. cannot be 
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below that the monthly pension of the de- 
ceased would have been about Rs. 288/- 
also cannot, in the circumstances, be held to 
be wrong. However, in my opinion, there 
could be no extra pecuniary loss to the 
estate of the deceased on account of non- 
receipt of pension. Out of the monthly 
pension of Rs. 288/-, the deceased would 
have spent Rs. 200/- per month over res- 
pondent No. 1 and the remainder over him- 
self and it has already been held that- res- 
pondent No. 1 is entitled to compensation 
on the basis that the deceased would have 
spent over her at the rate of Rs. 200/- per 
month for the entire period of 35 years after 
the accident, which according to the respon- 
dents, was the expectation of his life. 


27. The court below has also allow- 
ed Rs. 3300/- as compensation for loss of 
company’s contribution to provident fund. 
According to it, the deceased would have 
received a sum of Rs. 1(9500/- as company’s 
contribution to his provident fund includ- 
ing interest out of which he would have 
spent about Rs. 7500/- over himself and the 
balance of Rs. 12000/- would have gone for 
the benefit of the family. the opinion 
of the court below, the value of Rs. 3300/- 


would be about Rs. 12000/- after 25 years 


when the deceased would have received the 
provident fund amount. Here again the 
estimate of the court below is based on Ext. 
4 which has been held inadmissible in evi- 
dence. The total claim of the respondents 
on account of pension and provident fund 
was Rs. 60000/- and it has already been 
held that the deceased would have received 
a pension of Rs. 34000/- during the period 
of 10 years he was expected to live after 
his retirement. The claim of the respon- 
dents on account of the provident fund, 
therefore, gets limited to Rs. 26000/- only. 
The court below, in my opinion, has erred 
in ignoring the contribution which the de- 
ceased himself might have made’ to the 
provident fund in estimating the compensa- 
tion for the loss of provident fund. As the 
amount which the deceased was contribut- 
ing towards provident fund has been ex- 
cluded in determining the amount which he 
might have spent over the respondents, his 
own contribution to the provident fund 
has also to be taken into account. It has 
already been noticed that the deceased was 
contributing Rs. 19.25 P. per month, that 
is, 231/- per year to the provident fund. 
With the rise in his pay even at the rate of 
Rs. 15/- per year, he would have contribut- 
ed more to the provident fund and his 
benefit to his estate on account of his con- 
tribution to provident fund after 25 years 
can safely be estimated at Rs. 13000/- be- 
cause he would have got compound interest 
on the contribution to provident fund. The 
same amount he would have received as 
provident fund on account of contribution 
I have no hesita- 
tion therefore in conjecturing that the de- 
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ceased would have received a sum of Ru- 
pees 26000/- as provident fund. 


28. It was submitted by learned 
counsel for the respondents that during the 
period of 10 years, the deceased was expect- 
ed to live after his retirement, he would 
have received interest on the amount of 
provident fund and that too should be 
taken into consideration while estimating 
the pecuniary loss to the estate of the de- 
ceased. So far a sum of Rs. 38/- per 
month only from the pension has been 
taken into account as the amount which 
the deceased, if alive, would have spent over 
himself per month. It is obvious that he 
would have spent at least about Rs. 200/- 
per month over himself, the amount which 
he would have spent over respondent No. 
1. It can, therefore, be safely held that the 
interest which the deceased would have got 
over the amount of Rs. 26000/-, he would 
have spent over his own expenses over and 
above Rs. 88/- per month. Nothing can, 
therefore, be added to the compensation on 
account of interest over the amount of 
Rs. 26000/- which the deceased might have 
received as provident fund; but the amount 
of Rs. 26000/- itself has to be taken as 
pecuniary loss to the estate of the deceased 
occasioned by the accident. 


29. 
deceased, the respondents will receive the 
amount which they are held entitled to re- 
ceive as compensation on account of the 
death of the deceased under Section 1-A 
or Section 2 of the Act in a lump sum in 
advance. Therefore, the next question 
which arises for determination in the appeal 
is to what extent the amount as found in 
the preceding paragraphs as individual los- 
ses to the respondents and loss to the 
estate should be reduced on this score. 
While addressing the Court on this aspect 
of the matter, learned counsel for the ap- 
pellant drew our attention to the valuation 
tables at page 295 of “Principles and Prac- 
tice of Valuation” by John A. Parks, 1970 
(Fourth Edition). As it appears from 
Chapter 2 of the same book, at page 15, 
year’s purchase (cn the basis of which valua- 
tion table at page 295 has been prepared) 
‘is a very arbitrary figure’. It further ap- 
pears that the table has been prepared by 
a valuer who ‘is mainly concerned with 
land and buildings.» I do not consider it, 
therefore, safe to rely entirely upon the said 
table. I- have also examined a good num- 
ber of decisions in which reductions have 
been made in the compensation on this 
score and have found that the basis on 
which reductions have been made is not 
entirely free from arbitrariness. In the cir- 
cumstances, I have myself made some cal- 
culations and have found that if a person 
who is to be paid Rs. 100/- every year for 
10 years, but is paid the entire sum in ad- 
vance and invests Rs. 900/- on simple inte- 
rest at the rate of 6 per cent per annum 
and goes on withdrawing Rs. 100/- every 
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yeer out of it, after 10 years he will get a 
sum of Rs. 270/- as interest. Similarly, if 
he is paid Rs. 2000/- for 20 years in ad- 
vance and makes similar investments and 
withdrawals, he will get Rs. 1140/- as inte- 
res: after 20 years. If he gets Rs. 3500/- for 
35 years and makes similar investments 
anc withdrawals, he will get Rs. 3570/- as 
interest after that period. In my opinion, 
therefore, ends of justice will be met if the 
amount of compensation which, respondent 
No 3 is entitled to get is reduced by one- 
fifth, that which respondent No. 2 is entitl- 
ed to get is reduced by one-third and that 
which respondent No. 1 is and all the res- 
pordents, as heirs to the estate of the de- 
ceased are entitled to get is reduced by half. 
It nas already been held that respondent 
No. 3 was to get a benefit of Rs. 12000/- 
from the deceased during the ten years. 
She should, therefore, get as compensation 
under Section 1-A of the Act a sum of 
Rs. 9600/-. It has also been held that the 
deceased would have spent a sum of Ru- 
pees 48000/- over respondent No. 2 during 
the period of 20 years and would have 
spent Rs. 20000/- over her marriage. Out 
of the sum of Rs. 68000/- Rs. 10000 plus 
Rs. 2400/-, interest on it for four years, 
total Rs. 12400/- has to be reduced because 
that- will be available for the marriage of 
respondent No. 2 after the maturity of the 
polizy, evidenced Ey Ext. 3. For the bal- 
ance of Rs. 55603/-, respondent No. 2 
should get Rs. 37066/-. For the sum of 
Rs. 84000/- which the deceased would have 
spent over respondent No. 1 during the 
period of 35 years, she should get Rupees 
42000/-. Out of this amount of Rupees 
42000/- a sum of Rs. 24750.60, which res- 
pendent No. 1 has received under the insur- 
ance policies, Exts. B (1) and C and half 
of Xs. 1492/- that is, Rs. 746/- on account 
of accelerated payment of the said amount 
under the paid up insurance policy (Ext. 
B-1°, total Rs. 25496.60 shall have to be 
dedneted. Thus respondent No. 1 is en- 
title] only to a sum of Rs. 16503.40 only. 
In considering what reduction, if any, 
should be made out of the sum of Rupees 
22500/- which has been held as pecuniary 
loss to the estate of the deceased for the 
saving which he might have made, interest 
which that amount would have earned has 
also to be taken into account. This amount 
of Rs. 22500/- is made of two sums of Ru- 
pees 13500/- and Fs. 9000/-. Applying the 
sam= method of calculation which has been 
app ied earlier in determining compensation 
under Section 1-A of the Act, these sums 
of Xs. 13500/- and Rs. 9000/- would have 
earred interest of Rs. 5670/- and Rupees 
1080/-, respectively, at the end of 25 years 
from the accident. Thus, the amount avail- 
able to the estate at that point of time 
would have been Rs. 22500+5670+1080 = 


Rs. 29250/-. During 10 years thereafter 
this amount would have further earned 
Rs. 17550/- as interest at the rate of 6 per 
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cent. per annum. The total loss to the 
estate of the deceased, therefore, on this 
score would have been Rs. 46800/- and of 
this amount only half, that is Rs. 23400/-, 
can be reduced. Therefore, nothing is to 
be reduced from Rs. 22500/-, rather the 
respondents are entitled to Rs. 23400/- on 
this score. For the sum of Rs, 26000/- 


which the deceased would have got as pro- ` 
vident fund, the respondents would get only» 


half of it, that is, Rs. 13000/-. Thus, the 
compensation to which the respondents are 
entitled under Section 2 of the Act ought 
to be Rs. 36400/-. The total of compen- 
sation to which the respondents have been 
held entitled individually under Section 1-A 
of the Act is Rs. 63169.40 P. The entire 
compensation ` under both the sections, 
therefore, should be Rs. 63169.40 p. Ru- 
pees 36400/- = Rs. 99569.40 p. only and 
not Rs. 127000.00, as decreed by the Court 
below. The aforesaid sum of Rs. 99569.40 
p. will carry interest at the rate of 6 per 
cent. per annum from the date of the in- 
stitution of the suit till its realisation. Each 
of the respondents is entitled to one-third 
share in Rs. 36400/-, the | compensation 
under Section 2 of the Act, but respondent 
No. 1 shall be entitled to get added to her 
share the amount which she might have 
spent over the upkeep of respondent No. 3 
from her share in this amount by making 
an application in the court below if both 
of them are not able to reach a settlement 
between themselves. The amount of com- 
pensation payable to respondent No. 2 will 
also be paid to respondent No. 1 as guard- 
jan of the former. Let a decree be prepar- 
ed accordingly. 


30. In the result, the decree of the 
court below is modified to the extent indi- 
cated in the foregoing paragraph and the 
appeal is allowed in part. the circum- 
stances of the case, parties are directed to 


bear their own costs so far as this Court is 
concerned. 


KANHATYASY, J.:— 31. I agree. 
Appeal partly allowed. 
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Index Note:— (B) Panchayats — Bihar 
Panckayat Raj Act (7 of 1948), Section 79 


(1), First Proviso —- Order removing dis- 
qualification — Govermment can review its 


earlier order refusing to remove disqualifi- 
cation amd can pass am order removing dis- 
qualification incurred under Cl. (f). 
(Para 8) 
Index Note- (C) Constitution of 
India, Article 226 — Other remedy open — 
Panchayat Elections — Writ petition chal- 
lenging rejection of momination paper as 
wrongful fied prior to declaration of elec- 
tion results held, was entertainable. (X- 
Ref:—- Panchayats — Bihar Panchayat Raj 
Act (7 of 1948), Ss. 84-38, 79 (1) (f.) Case 
law discussed. (Para 12) 
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(FB), Dilip Kumar Singh v. State 
of Bihar ` , 
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Bishwanath Prasad Singh v. State of 
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1971 BLIR 98, Ram Lochan Mahton 

v. State of Bihar 11 
1971 Pat LIR 136 = 1971 BLIR 462, 

Vidya Singh v. Wakil Singh 11 


AIR 1967 SC 1401 = (1967) 2 SCR 
751, Tata Engineering and Loco- 
motive Co. Ltd. v. Asst. Commr, 
of Commercial Taxes 10 
1963 BLJR 710, Lakshman Lal v. 
Rameshwar Ram 

‘Umesh Prasad Singh and Nagendra 
Prasad Singh, for Petitioner; Kanhaiya Pra- 
sad Verma, Kamla Kant Prasad, Narayan 
Singh and Tara Kant Jha (Standing Counsel 
No. ID, for Respondents. 

ORDER :— In this case petitioner 
Ramkishore Prasad Singh has applied for 
grant of a writ in the nature of certiorari 
under Articles 226 and 227 of the Consti- 
tution for quashing the order of the Sub- 
divisional Magistrate, Sadar, © Muzaffarpur, 
dated the 14th May, 1971, (Annexure 4) to 
the writ application rejecting his nomina- 
tion paper for election as Mukhiya of Bha- 
dai Gram Panchayat. 


2. The learned Subdivisional Magis- 
trate has held that the petitioner was dis- 
qualified under Section 79 (1) (f) of the 
Bihar Panchayat Raj Act, 1947, hereinafter 
referred to as ‘the Act’, which is to the fol- 
lowing effect:— 

“(1) Notwithstanding anything con- 
tained in this Act, a person shall be dis- 
qualified for election, nomination, or ap- 
pointment as a Mukhiya, member of the 
Executive Committee, Sarpanch or Panch if 
such person— 

(f) has been sentenced by a Criminal 
Court, whether within or without India, to 
imprisonment for an offence other than a 
political offence, for a term exceeding Six 
months, or to transportation, or has been 
ordered to. furnish security for good beha- 
viour under Section 109 or Section 110 of 
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the Code of Criminal Procedure, 1898 (5 
of 1898), such sentence or order not having 
subsequently been reversed or remitted, or 
the offender not having been pardoned;” 


3. The finding of the learned Sub- 
divisional Magistrate is that the petitioner 
was convicted by a Criminal Court and sen- 
tenced to undergo rigorous imprisonment 
for a term exceeding six months. This sen- 
tence was upheld by this Court. This is ad- 
mitted by the petitioner. However, the 
petitioner produced an order of the Gov- 
ernment attested by the Section Officer of 
the Community Development and Pancha- 
yat Department (Panchayati Raj, Bihar, 
Patna). The order (Annexure 1 to the writ 
application) reads: 


“In exercise of the powers conferred 
by the first proviso of sub-section (1) of 
Section 79 of the Bihar Panchayat Raj Act, 
1947, the Governor of Bihar is pleased to 
remove the disqualification under clause (f) 
of sub-section (1) of the said section of 
Sbri Ram Kishore Singh, village and P. O. 
Bhadaiee, P. S. Katra, district Muzaffarpur, 
for election to the office of Mukhiya, Sar- 
panch, Panch and member of executive 
committee of a Gram Panchayat. 


By order of the Governor of Bihar. 
Sd. S. N. Prasad. 
Deputy Secretary to Government.” 


A copy of this order was forwarded to 
the petitioner for information with refer- 
ence to his petition filed for removal of his 
disqualification. In this connection it is bet- 
ter to mention thet at the time of scrutiny 
of the nomination papers an objection was 
raised by Shri Mahendra Prasad Yadav, 
respondent No. 4, against the acceptance of 
the nomination paper of the petitioner but 
that objection was overruled and the nomi- 
nation paper of the petitioner was accepted 
by the Election Officer. Respondent No. 4 
filed objection under Rule 23 (4) of the 
Bihar Panchayat Elections Rules, hereinafter 
referred to as ‘the Rules’ before the Sub- 
divisional Magistrate, Sadar, Muzaffarpur. 
The petitioner filed show cause and also 
produced the attested copy of the order 
referred to above removing his disqualifica- 
tion. The petitioner filed also an affidavit 
sworn in by him saying that the Govern- 
ment had. removed the disqualification. A 
copy of the affidavit is Annexure 3 to the 
writ application. The Subdivisional Magis- 
trate held that no reliance can be placed 
on the attested copy unless the Bihar 
Gazette Notification or the original Govern- 
ment order owas produced, Besides the 
copy of the order was not available in the 
office of the Election Officer, Aurai. Ac- 
cordingly, the learned Subdivisional Magis- 
trate rejected the nomination paper as stat- 
ed above and the petitioner has moved this 
‘Court for the relief mentioned above. 


4, Cause has been shown by Ma- 
hendra Prasad Yadav, respondent No. 4 to 
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wkom the notice of the writ application 
was given. 


5. The argument on behalf of th 
petitioner is that the order of the Sub- 
divisional Magistrate is illegal. It was point- 
ed out that the removal of the disqualifica- 
tion is not required to be notified in the 
Gazette. The petitioner could not produce 
the Bihar Gazette including the notification 
removing the disqualification as provided 
in Section 79 of the Act. The relevant 
proviso of Section 79 of the Act reads as: 


“Provided that in cases of (b), (e), ®©, 
(h) and (i) the disqualification may be re- 
moved by a generel or special order of the 
Government in this behalf.”. 
Tt was also pointed out that the learned 
Subdivisional Magistrate should not have 
doubted the removal of the disqualification 
aztested by the officer of the department. 
If he had doubt, he should have enquired 
from the Government as to whether such 
an order had been passed. At this stage 
I may mention tkat the -original letter was 
produced by Mr. Tara Kant Jha, learned 
Stending Counsel No. II, from which it is 
clear that the attested copy was genuine 
cony of the order passed by the Govern- 
ment, ; 

6. Mr. K. P. Verma, learned coun- 
sel appearing for respondent No. 4, chal- 
lenged the validity of the order on two 
grounds. Firstly he submitted that the 
order removing the disqualification was not 
an order of the Government and secondly 
he submitted that on previous occasion an 
application for removal of disqualification 
had been dismissed by the then Chief Minis- 
tez of Bihar. According to learned coun- 
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se, the subsequert order should not have 
been passed by the Government without 
reviewing the previous order. 

7. There is no substance in either 


ot the objections. The order of removal of 
disqualification (Annexure 1) is signed by 
the Deputy Secretary to the Government. 
Tnerefore, there can be no doubt that the 
disqualification had been removed by the 


special order of the Government as pro- 
vided in Section 79 of the Act. 
8 In connection with the second 


point an affidavit has been filed on behalf 
o7 respondent No. 4 stating that on the 
23th May, 1963. the then Chief Minister 
rejected the pray2r of the petitioner for re- 
moving his disqualification. The order was 
endorsed and communicated on the 14th 
September, 1963. The order passed by the 
then Chief Minister was never challenged 
in any court and no prayer at any stage was 
riade for either review or recall of that 
crder. The order removing the disqualifica~ 
tion (Annexure 1) is dated the 13th Nov- 
ember, 1963, and from the record of the 
case produced by Mr. T. K. Jha it appears 
that the Government passed this order after 
reviewing the previous order dated the 28th 
May, 1963. It kas not been argued that the 
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Government could not have reviewed its 
own order. Therefore, it is apparent that 
the order removing the disqualification of 
the petitioner had been validly passed and 
there was no illegality in that order. For 
these reasons it is clear that the order pass- 
ed by the learned Subdivisional Magistrate 
is illegal. 

9.. The main question, however, 
which has been pressed by Mr. Verma, is 
that the petitioner should have utilised the 
alternative remedy provided by the Rules. 
The contention of Mr. Verma was that 
Section 84-B of the Act and Rules 70 and 
72 of the Rules provide an alternative re- 
medy to the petitioner for challenging the 
election and he did not avail of the alter- 
native remedy and, therefore, his applica- 
tion under Articles 226 and 227 of the Con- 
stitution should not be entertained. In this 
connection it is necessary to mention a few 
facts. It appears from the rejoinder filed 
on behalf of the petitioner to the counter- 
affidavit of respondent No. 4 that on the 
14th May, 1971, the impugned order was 
passed by the learned Subdivisional Magis- 
trate. The petitioner was informed of the 
order on the 15th May, 1971. 16th May, 
1971, was Sunday. An application for 
certified copy of the said order was made 
on the 17th May and the copy was supplied 
to the petitioner on the 18th May, 1971. 
The petitioner came to Patna for filing the 
writ. petition, which was filed on the 19th 
May, 1971. A petition on behalf of the 
petitioner was filed before the Election Off- 
cer in the early hours of the 19th May, 
1971, requesting him not to declare respon- 
dent No. 4 as uncontested Mukhiya. How- 
ever, it appears that on the 19th May, 1971, 
respondent No. 4 was declared Mukhiya, 
as the nomination paper of the petitioner 
was rejected and he was the only duly 
nominated candidate for the election to the 
post of Mukhiya. Rule 26 of the Rules 
provides that immediately after the expiry 
of the period for filing and disposal of the 
objection petition under sub-rule (4) of 
Rule 23, the Election Officer shall, if the 
number of seats to be filled, declare all such 
candidates to be duly elected to fill those 
seats. 

It has been strenuously argued by Mr. 
Verma that after declaration of the result 
of the election the only remedy of the peti- 
tioner was to avail alternative remedy and 
not to seek relief from this Court. Mr. 
Verma relied on a Bench decision of this 
Court in Lakshman Lal v. Rameshwar Rat, 
(1963 BLIR 710). In this case it was found 
that the finding of the Subdivisional Of- 
cer was that the petitioner had sub-let the 
licence of a foodgrain shop in favour of 
Maheshwar Ram and that the transaction 
was suspicious in character and the peti- 
tioner had misused his official position to 
the disadvantage of the Panchayat. Tt was 
further found that the findings of the Sub- 
divisional Officer that the petitioner was 
guilty of corrupt practice within the mean- 
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ing of Section 79 (1) Œ of the Act were 
not correct. It was observed that on this 
part of the case the argument of learned 
counsel for the petitioner had great force 
but the diffculty was felt for grant of a 
writ in view of the fact that the writ appli- 
cation was filed on the 13th September, 
1960 and on the 5th October, 1960 an ap- 
plication was made for stay of the election 
of the Mukhiya but the petition was re- 
jected by the learned Single Judge on that 
date. Thereafter the election was held on 
the 7th and 8th October, 1960. It was held 
that the petitioner having failed to avail 
the alternative remedy under Rule 72 it was 
not competent for the petitioner to move 
the High Court for grant of a writ under 
Article 226 of the Constitution. In the in- 
stant case I have already shown that the 
petitioner came to this Court soon after the 
rejection of his nomination paper and pend- 
ing hearing of the application declaration of 
respondent No. 4 as duly elected Mukhiya 
was stayed. Mr. Jai Narain, learned coun- 
sel appearing on behalf of respondent No. 4, 
accepted the notice but did not inform the 
Court that respondent No. 4 had been dec- 
lared elected Mukhiya of the Gram Pancha- 
yat. Therefore, the facts of this case are 
entirely different. 


10. There were divergent views of 
this Ccurt on the point. Therefore, the point 
was re“erred to Full Bench for authoritative 
decision. Shambhu Prasad Singh, J., who 
delivered the main judgment, in Dilip Kumar 
Singh v. State of Bihar, 1970 Pat LJR 319 
== (AIR 1971 Pat 65) (FB) has observed:— 


“In my opinion, application filed before 
the poll is actually held deserve somewhat 
different consideration. If nomination paper 
of a candidate is rejected on a ground which 
on the face of the record is illegal, it will 
not be in the interest of justice to ask that 
candidate to wait till the election is over and 
then to file an election petition before the 
Election Tribunal. In such cases this Court 
may interfere as was done in some of the 
cases referred to above. -Where some pro- 
cedure adopted .by the authorities conducting 
the election is patently illegal, in such cases 
also this Court ought to interfere and should 
not ask the aggrieved person to wait till the 
elections are over and then file an election 
petition before the Election Tribunal. Of 
course, where the aggrieved person does not 
come to this Court soon after the rejection 
of the nomination paper or of the com- 
mission of alleged illegality in the procedure 
but comes to this Court nearabout the time 
the poll is to take place mainly for getting 
the poll stayed, such petitions should also be 
discouraged.” 


Misra, C. J.. observed in that case that 
there mav, however, be some extreme cases in 
which if the High Court is satisfied that pro- 
per and adequate remedy cannot be had 
before the special-tribunal-Election-Tribunal 
the High Court may interfere in the exercise 
of Writ Jurisdiction. In a recent decision of 
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the Supreme Court in Tata Engineering and 
Locomative Co. Ltd. v. Asst. Commr. of 
Commercial Taxes, AIR 1967 SC 1401 it was 
observed that the High Court leaves the party 
aggrieved to take recourse to the remedies 
available under the ordinary law if they are 
equally efficacious and declines to assume 
jurisdiction to enable such remedies to be 
by-passed. To these there are certain ex- 
ceptions. One such exception is where action 
is being taken under an invalid law or arbi- 
trarily without the sanction of law. In such 
a case, the High Court may interfere to 
avoid hardship to a party which will be un- 
avoidable if the quick and more efficacious 
remedy envisaged by Article 226 were not 
allowed to be invoked. 


11. In Vidya Singh v. Wakil Singh, 
1971 Pat LIR 136 Shambhu Prasad Singh, J. 
refuting the argument of learned counsel for 
the opposite party on the existence of alter- 
native remedy to the petitioner before the 
Election Tribunal observed: 


sletcduautad True it is that ordinarily this 
Court does not interfere in exercise of writ 
jurisdiction in favour of a person who has 
not availed of the alternative remedy open 
to him; but it is now well established that 
existence of an alternative remedy cannot 
affect the jurisdiction of this Court under 
e 226 and 227 of the Constitution of 
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I respectfully agree with that view. 
Untwalia, J., sitting in a Division Bench in 
Ram Lochan Mahton v. State of Bihar, 
1971 BLIR 98 has taken similar view. As 
pointed out by Misra, C. J., in the Full Bench 
decision of Dilip Kumar Singh’s case that 
ordinarily and generally this Court would be 
reluctant or should not exercise its discre- 
lion when an alternative remedy is open to 
the petitioners, but in some exceptional cases, 
however. the power can be exercised. “While 
agreeing generally with what had been said 
by the learned Chief Justice, the learned 
Judge pointed out that the powers of Court 
under Article 226 were wide enough in an 
appropriate case to interfere in an election 
matter and hold the election to be void al- 
though there was the alternative remedy 
available to the petitioner under the Rules 
for challenging the election. The principle 
should be kept in mind at the time of issu- 
ance of rules in such cases, if it is found 
that the remedy of going to the Election Tri- 
bunal for challenging the election, although 
the challenge may be in respect of the whole 
election, is available to the petitioner or peti- 
tioners, the case should not be admitted and 
rule should not issue. But once if a case 
has been admitted and rule has been issued, 
then in a case like that of Ram Lochan 
Mahton where it was found that the election 
had been held by violating mandatory re- 
quirements of the law, to refuse to give relief 
to the petitioners on the ground that the 
alternative remedy owas available to them 
would not be quite just and proper. If the 
application of the petitioner was rejected on 
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that ground, the remedy of going to the 
election Tribunal was barred. 


12, Lastiy I will refer to a decision 
of the present Chief Justice in Bishwanath 
Prased Singh v. State of Bihar, 1971 BLIR 
524 =: (AIR 1971 Pat 310) wherein it was 
argued on behalf of respondent No. 5 that 
under Rules 26 and 72 of the Rules respon- 
dent No. 5 must be held to have been dec- 
jarec elected as Muthiya of the Gram Pan- 
chayat as he was the only candidate left in 
the field and, therefore, the petitioner was 
duty bound to file an election petition call- 
Ing in question the election. It was held 
that the contention was not valid. Respon- 
dent No. 5 had not been declared elected, 
and, as a matter of fact, by an order passed 
by this Court on the 27th April 1970, it 
wes ordered that during the pendency of the 
writ application the declaration of respon- 
dent No. 5 as Mukhiya would be stayed. 
Witrout going deep into this matter the learn- 
ed Chief Justice held that in any event, if. 
the petitioner’s nomination paper had been 
wrongly rejected by the Sub-divisional Officer, 
Sesaram, for the reasons dealt with above, 
there was no bar in the writ application be- 
ing allowed, if the contention raised on be- 
half of respondent No. 5 based on the in- 
validity of the relevant proviso to Section 79 
(1) (b) of the Act was rejected. The facts 
anc circumstances of the instant case are 
similar to those of Bishwanath Prasad’ Singh’s 
case, 1971 BLIR 524 = (AIR 1971 Pat 310). 


13. In the result, the application is ` 
allowed and the order of the Sub-divisional 
Officer, Sadar, Muzaffarpur, Respondent No. 
2 dated the 14th May, 1971, rejecting tha 
nomination paper of the petitioner is quashed 
by a writ of certiorari. As a consequence of 
this order the election of Mahendra Prasad 
Yadav, respondent No. 4, as Mukhiya of the 
aforesaid Gram Panchayat also stands- set 
aside. In the circumstances of the case, 
however, there will be no order for costs. 


Petition allowed, 
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Index Note: — (A) Partition ‘Act (1893), 
Section 4 — Application under — For the 
maintainability of an application to pur- 
chase back the share of dwelling house from 
a stranger transferee it is not necessary that 
the transferee should have filed suit for par- 
tition — Section 4 applies also to a suit for 
partition filed by a member of the family. 
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Index Note :— (P) Partition Act (1893), 
Section 4 — ‘Share’ -—- The expression 
‘share’ includes beth ascertained and un- 
ascertained share. Thus S. 4 applies also to 
a case where specific portion of a dwelling 
house has been transferred to a stranger. 


(Para 7) 
Index Note: — (C) Partition Act (1593), 
Section 4 — Application under — Stage at 


which application can be made — Applica- 
tion to purchase back the share of a dwell- 
ing house from the stranger transferee can 
be made at amy stage of the partition suit 
even after the passing of the final decree but 
before the possession of the atletted pro- 
perty is delivered to the stramger transferee 
—- Case law discussed — (X-Ref:— Civil 
P. C. (1508), S. 47). (Paras 9, 10, 13) 


Brief Note:— (C) An application under 
Section 4 can be made at any stage of the 
suit. Simply because an application has been 
filed under Section 4 after the passing of 
the final decree, it cannot be said that it is 
not maintainable on the ground that the 
executing court cannot go behind the decree, 
It is not a case of going behind the decree. 

(Para 11) 


Index Note: — (D) Partition Act (1893), 
Section 4 — Undivided family’ — An w= 
divided family means a family which is wn- 
divided qua dwelling house in question. 

Brief Note: — (D) The family continues 
to be undivided qua dwelling house till pos- 
session is delivered to the members of the 
family in execution of the final decree fer 
partition and as such, the application under 
Section 4 is maintainable after passing cf 
the final decree and before the possession 
of the dwelling house in question is deliver- 
ed to the stranger transferee. (Case law dis- 
cussed). (Para 11) 
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MURKHARII, J.— This appeal by de- 
fendant No. 3 of a partition suit arises out 
of an application filed by him under Sec- 
tion 47 of the Code of Civil Procedure. 


2. Facts giving rise to this appeal, 
briefly stated, are as follows:— 


Fespondent No. 2 instituted Title Parti- 
tion Suit No. 35 of 1954 in the court of the 
Subordinate Judge I, Patna against his bro- 
thers the appellant and defendants 1 and 2 
for partition of the family property. A pre- 
liminary decree for partition was passed on 
3-5-1955. The final decree was passed on 
10-9-1959, On 18-9-1959, Execution Case 
No. 73 of 1959 was filed by respondent No. 
2 for taking delivery of possession in accord- 
ance with the final decree. On 4-2-1962 he 
executed a sale deed in favour of Shyam 
Sunder Kuer, respondent No. 1 in respect of 
two rooms and 2 Kathas of land out of the 
family property which had been allotted to 
his share by the final decree. The appellant 
then filed before the executing court the peti- 
tion from which this appeal has arisen on 
13-9-1963 praying that he be allowed to pur- 
chase back the share of respondent No. 2 
which he had sold to respondent No. 1. This 
prayer of the appellant was opposed by res- 
pondent No. 1. 


3. The learned Subordinate Judge 
who heard the parties on merit and demerit 
of the said application dated 13-9-1963 by 
the appellant rejected it. The grounds which 
the learned Subordinate Judge has given for 
rejecting the aforesaid prayer of Defendant 
No. 3 were: 


(i) No suit by anybody far less by the 
purchaser or the transferee had been filed or 
was pending on the date of the application. 

(ii) The sale deed in favour of Shyam 
Sunder Kuer, respondent No. 1, was exe- 
cuted long after the passing of the final dec- 
ree when the partition suit has come to a 
close and that the undivided character of 
the family property ceased to exist. 


4, Mr. S. C. Ghose, learned counsel 


‘appearing on behalf of the appellant has 


urged that there is no substance in the rea- 
sons which the court below has given for re- 
jecting the application of the appellant and 
that the court below was in error in not per- 
Initting the appellant to purchase back the 
property transferred to respondent No. 1 
on payment of the proper price to be fixed 
by the Court. 


5. On a perusal of Section 4 of the 
Partition Act (IV of 1893) (hereinafter to be 
referred to as ‘the Act’), it will appear that 
four conditions should co-exist before an ap- 
plication under that section could succeed. 
The conditions are: (i) The house should be 
owned by an undivided family, (ii) The share 
of a co-sharer should have been transferred 
to a stranger to the family, (iii) The purcha- 
ser should have sued for partition, and: (iv) 
A member of the family being a share-hol- 
der claims or undertakes to buy the share 
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of the stranger transferee. It is necessary to 
find if all these conditions have been fulfill- 
ed in the present case. There is no dispute 
that defendant No. 3 is a member of the 
family and that he claims to purchase the 
share of respondent No. 1 who is a stranger 
to the family and to whom another member 
of the family had transferred his share. So 
two of the conditions mentioned above ap- 
pear to have been fulfilled in the instant 
case, 


6. Sri Rameshwar Prasad H, learned 
counsel appearing for respondent No. 1 has, 
however; urged that in the instant case the 
= suit for partition was instituted by a mem- 
ber of the family of the appellant and not 
by the transferee, respondent No. 1 and, as 
such, Section 4 of the Act is inapplicable 
in this case. ‘This is also one of the grounds 
which the court below has given for reject- 
ing the prayer of the appellant. In my opin- 
ion, the court below was in error in holding 
that Section 4 of the Act is inapplicable in 
this case as the suit for partition was not 
filed by the transferee. It may be observed 
that though on the language Section 4 of the 
Act applies to a suit for partition filed by a 
transferee, by judicial decisions this section 
has been extended to apply to a suit for par- 
tition filed by a member of the family as 
well. As an authority for this proposition, 
reference may be made to a Bench decision 
of this Court in the case of Abinash Chan- 
dra v. Smt. Kamla Devi, reported in AIR. 
1950 Pat 317. Section 4 of the Act cannot 
be read as precluding a member of the family 
from availing himself of the provision of 


this section if the stranger transferee has not . 


filed. the suit for partition. It is well esta- 
blished that this section has to be liberally 
construed. It is, therefore, immaterial that the 
suit for partition in the instant case has not 
been filed by the transferee; he would be 
jdeemed to have stepped into the shoes of 
the plaintiff of the partition suit whose share 
in the dwelling house he has purchased. 


7. Sri Rameshwar Prasad No. II 
learned Counsel appearing on behalf of the 
respondent has further contended that in the 
instant case the respondent has acquired an 
ascertained portion of the property of the 
family and, as such, Section 4 of the Act will 
be inapplicable because no share of the co- 
sharer of the family was transferred. It will 
appear from the record that two rooms and 
2 Kathas of land were transferred by the 
plaintiff of that suit fo respondent No. 1 and 
on the basis of this circumstance, argu- 
ment was advanced that no share in the 
dwelling house was transferred. Learned 
Counsel contended that for the applicability 
of Section 4 cf the Act, it is necessary that 
an unascertained share in the dweiling house 
should have been transferred. In my opin- 
ion, such a narrow interpretation cannot bé 
put to the expression ‘share’ used in Sec- 
tion 4 of the Act. The expression ‘share’ in- 
cludes both ascertained and  umascertained 
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shares. It will not be proper to hold that 
Section 4 of the Act has no application to a 
case where specifie portion of a dwelling 
house has been transferred. 


8. It has further been contended on 


` behelf of respondeni No. 1 that in the pre- 


sent case no portion of the dwelling house 
has been transferred by a member of an un- 
divided family and as ‘stch Section 4 of the 
Act should be held to be inapplicable. This 
arzument is based on the circumstance that 
two rooms and some land which are sepa- 
tate from the main dwelling house were 
transferred. There -s no force in this conten- 
tior of respondent No. 1. In the case of 
Sheodhar Prasad Singh v. Kishun Prasad 
Sinzh reported in AIR 1941 Pat 4, it has 
been held that expression “dwelling house” 
in Section 4 of the Act includes the land 
anc. appurtenances which are ordinarily and 
reasonably necessary for its enjoyment. The 
land and the two rooms which have been 
sold by the plain-iff to respondent No. 1 
clearly come within the expression “dwelling 
house” within the meaning of Section 4 of 
the Act. 


9. The Court below appears to have 
rejected the prayer of the appellant for pur- 
chasing the property covered by the sale deed 
in favour of rescondent No. 1 mainly on 
the ground that such a prayer cannot be en- 
tertained long after the passing of the final 
decree. The object of Section 4 of the Act 
is to prevent a stranger transferee from a 
co-owner of a dwelling house from forcing 
his entry into the undivided dwelling house 
against the wish of other co-sharers. Sec- 
tion 4 of the Act fixes no time limit with- 
in which an application is to be made. Bear- 
inz in mind the principle underlying the pro- 
vision of Section 4 of the Act there does 
not appear any stch basis for the contention 
urged on behalf of the respondent that an 
application under Section 4 of the Act could 
not be made after the passing of the final 
decree in the partition suit. An application 


under Section 4 of the Act can be. made at 


any stage of the partition suit even after the 
passing of the firal decree. In this connec- 
tion, reference may be made to the case of 
Prankrishna v.:Suarath Chandra Roy, report- 
ei in ILR 45 Cal 873 = (AIR 1919 Cal 
1355). In this cese, a final decree was pass- 
ei on 28-11-1915. Defendants 2 and 3 of 
the suit who were members of the family 
claimed to purchase the share sold. An 
argument was advanced before their Lord- 
ships of the Calcutta High Court that the 
Subordinate Judg2 had no jurisdiction to pass 
en order under Sec. 4 of the Act after the 
passing of the final decree, This contention 
was negatived by their Lordships of the Cal- 
cutta High Court in the aforesaid decision. 
In the case of Niranka Sashi Roy v. Swar- 
ganath Banerjee, reported in AIR 1926 Cal 
95, it has been Łeld that “the right conferred 
by Section 4 may be exercised at any time 
before the final allotment takes place”. Simi- 
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lar view has been expressed by a Bench of 
the Allahabad High Court in the case of 
Dwarka Das v. Godhana, reported in AIR 
1939 All 313. In the Allahabad case it was 
also held “the section itself fixes no stage 
up to which alone the application can be 
made. On the contrary, the language of ‘the 
section shows that it can be made at any 
Stage.” 

10. The Calcutta High Court in the 
case of Satya Narayan Chakarvarty v. Vish- 
wanath Paul, reported in (1970) 74 Cal WN 
871 has expressly laid down that an applica- 
tion under Section 4 of the Act is main- 
tainable after the passing of the final decree 
and before the possession of the allotted 
property is delivered to the stranger trans~ 
feree in execution of the decree. This view 
is consistent with the scheme of Section 4 
of the Act which aims at the preservation 
of homogeneity amongst the members of a 
family with respect to the dwelling house. 


11. It has been urged on behalf of 
the respondent No. 1 that when a pleader 
commissioner has already effected partition 
of a dwelling house and allotted separate 
Takhtas to different members of the family 
and that the only thing that is required to 
be done is a formal delivery of possession 
to the members of the family in accordance 
with that allotment, the dwelling house can- 
not be said to belong to an undivided family 
at the time the transfer was made in favour 
of respondent No. 1 so as to attract the pro- 
vision of Section 4 of the Act. The autho- 
rities have consistently observed that an un- 
divided family means a family which is un- 
divided qua dwelling house in question. It 
may be true that the dwelling house in the 
instant .case has been divided by metes and 
bounds on paper by a pleader-commissioner 
who has allotted separate Takhtas to different 
members of the family and also by the Court 
passing the final decree but till actual deli- 
very of possession is not effected and the 
house divided at the spot in accordance with 
the report of the pleader commissioner and 
the final decree, the family cannot be said 
to be divided qua the dwelling house. In the 
eye of law the dwelling house should be 
deemed to be undivided amongst the mem- 
bers of the family until they get separate 
possession over their respective shares in ac- 
cordance with the report of the pleader com- 
missioner and final decree. 


As a matter of fact in the case reported 
in (1970) 74 Cal WN 871, it has been held 
that an application under Section 4 of the 
Act is maintainable before possession is 
delivered to the stranger purchaser. It is, 
therefore, manifest that the family continues 
to be undivided qua dwelling house till pos- 
session is delivered to the members of the 
family in execution of the final decree for 
partition and as such, the application is 
maintainable. There also does not appear to 
be any merit in the contention urged on be- 
half of respondent No. 1 that the executing 
court by entertaining an application under 
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Section 4 of the Act has gone behind the 
decree which it could not do. It is well set- 
tled in the case of Mangal Persad v. Girja 
Kant Lahiri, reported in (1880) 8 Ind App 
123 (PC) that an application for execution of 
a decree was an application in the suit in 
Which the decree was passed and as such 
the suit must be taken to be pending till the 
decree. passed thereon was satisfied by exe- 
cution. An application under Section 4 can 
be made at any stage of the suit. Simply 
because an application has been filed under 
Section 4 after the passing of the final dec- 
ree, it cannot be said that it is not main- 
tainable on the ground that the executing 
court cannot go behind the decree. Really 
it is not a case of going behind the decree. 
The cecree-holder respondent No. 2 will get 
his stare all right. He has already parted 
with portion of his share in the dwelling 
house in favour of respondent No. 1 who is 
not a party to the decree. Respondent No. 
1 now will get price as fixed by the Court 
instead of the property purchased by him. 


12. The view taken by me in the pre- 
ceding paragraph also finds indirect support 
from the decision referred to below on Sec- 
tion 2 of the Act. Section 2 applies if “divi- 
sion of the property cannot reasonably or 
conveniently be made”. In other words the 
section can be made applicable only before 
division has taken place. In Bai Hirakore v. 
Trikamdas Hirachand, (1908) ILR 32 Bom 
103 it was held that an application under 
Section 2 was maintainable at the execution 
stage after passing of the final decree. Thus 
accorcing to this decision division was not 
complete by passing of the final decree. 

13, For the aforesaid reasons, I hold 
that the reasons which the court below has 
given for rejecting the application of the ap- 
pellant are not sound. In my opinion, the 
partition suit should be deemed to be pend- 
ing when the application dated 13-9-1963, 
was filed by the appellant before the court 
below, and the mere fact that the sale deed 
was executed by a member of the appellant’s 
family after the passing of the final decree 
will be no justification to reject the prayer 
made by the appellant under Section 4 of 
the Act to repurchase the property sold to 


‘respondent No. 1 who is a stranger to the 


family. The appellant has succeeded in esta- 
blishing his right to repurchase the property 
sold to respondent No. 1. 

14. Hence, the appeal is allowed, the 
order passed by the Court below is set aside 
and the case is. remanded to the lower Court . 
for proceeding in this case under Section 4 
of the Act in accordance with law. In the 
circumstances of the case, I direct that the 
parties should bear their own costs. 

SHAMBHU PRASAD SINGH, J.:— 15. 
I agree. 

Appeal allowed. 
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SHAMBHU PRASAD SINGH AND 
SHIVESHWAR PRASAD SENHA, JJ. 


The State of Bihar, Appellant v. Smt. 
Banarsi Devi and others, Respondents. ` 


A. F. O. D. Nos. 306 and 307 of 1963, 
D/- 27-9-1972, against order of Kamla 
a Dutta, Dist. J., Dhanbad, Dj- 16-1- 


Index Note:—- (A) Land Acquisition 
Act (1894), S. 30 — Reference of dispute 
as to apportionment of compensation —~ 
Reference at the instance of State is com- 
petent. AIR 1966 SC 237, Fell. 


Brief Note:— (A) If the State is en- 
titled to the whole or any part of the com- 
pensation, then it is ‘a person interested’ 
for the purpose of the Act and therefore, 
a reference at the instance of the State is 
competent. Merely because the oceed-~ 
ings are conducted before the Collector, it 
cannot be said that the Government had 
notice of the proceedings before the award 
was made and that the reference could be 
made only under Section 18 and not under 
Section 30. The Government servant exer- 
cising power of the Collector under the Act 
cannot be held to represent the Govern- 
ment as owner of the sixteen annas interest 


or any interest in the land. (Paras 5, 6) 
Index Note:— (B) Land Acquisition 


Act (1894), S. 30 — Reference under — 
No period of limitation is prescribed for 
making an application for reference under 
this section. (Para 7) 
Cases Referred: Chronological Paras 
1970 BLIR 566, State of Bihar v. Anil - 

Kumar Sen 5, 6 
AIR 1966 SC 237 = (1965) 3. SCR 

576, Dr. G. H. Grant v. State of 


Bihar i 5, 
AIR 1961 SC 1500 = (1962) 1 SCR -> 

676, Raja Harish Chandra Raj Singh 

v. Dy. Land Acquisition Officer 7 
AIR 1959 Pat 343 = 1959 BLIR 153, 

State of Bibar v. Dr. G. H. Grant 5 


S. K. Jha (in F. A.°306 of 1963) and 
T. K. Jha (in F. A. 307 of 1963), for Appel- 
lant; S. C. Ghose and H. R. Das, for Res- 
pondents, in both the appeals. i 

SHAMBHU PRASAD SINGH, J. :— 
These two appeals by the State of Bibar 
are against the awards of the Land Acqui- 
sition Judge on references under Section 30 
of the Land Acquisition Act (hereinafter 
referred to as ‘the Act’). First Appeal No. 
306 of 1963 arises out of Reference Case 
No. 124 of 1961 and First Appeal No. 307 
of 1963 out of Reference Case No. 37 of 
1960. The sole respondent of First Appeal 
No. 306 of 1963 died during the pendency 
of the appeal in this Court and his. heirs 
have been substituted in his place. 

2. Plot No. 583/3 of Khata No. 45 
of village Bishunpur in the district of Dhan- 
bad along with other plots of the same vil- 
de I a SR ASAP Ne S ERODE SEE OE 
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lage was acquired by.the appellant for.con- 
struction of an engineering school which 
later on came to be known as Dhanbad 
Polytechnic. The notification under Sec- 
tion 4 of the Act was made on . 18th of 
Novzmber, 1957 and published in the State 
Gazette on 18th of December, 1957. The 
declaration under Section 6 of the Act was 
issued on 8th of September, 1958 and pub- 
lished in the State Gazette on Ist of Octo- 
ber, 1958. Possession was taken on 30th 
of October, 1958. Sriniwas. Ganeriwalla, 
the original sole respondent of First Appeal 
No. 306 of 1963, claimed before the ‘Col- 


lectcr that he was entitled to the entire 
compensation of tke said plot. Respons 


dents 1 to 3 of First Appeal No. 307 of 
1962 also claimed that they: were entitled 
to the entire. compensation for the said plot. 
On the other hand, the case of the State 
was that neither of these two claimants was 
entitled to the compensation for the plot 
as the plot, on the vesting of the Jharia 
Raj under the Bihar Land Reforms Act, 
had vested in the State. The Collector held 
that Sriniwas Ganetiwalla was entitled to 
entire compensaticn. Two applications 
were filed before tim, one by respondents 
1 to 3 of First Appeal No. 307 of 1963 and 
another by the appellant for reference of 
the matter to the civil Court. He made re- 
ferences on both these applications. The 
reference on the application of respondents 
1 to 3 of First Appeal No. 307 of 1963 
was numbered in the court below as case 
No. 37 of 1960 and the reference on the 
application of the appellant was numbered 
as case No, 124 of 1961. The court below 
has held that neither Sriniwas Ganeriwalla, 
nor the appellant, was entitled to compens 
sation. In its opinion, respondents.1 to 3 
of First. Appeal Nc. 307 of 1963 were ems 
titled to the compensation. It may be stat- 
ed that an appeal was also filed by Sriniwas 
Gareriwalla but that stands dismissed fop 
non-prosecution. 


3. - The case of Sriniwas Ganeriwalla 
was that he took portions of plot No. 583, 
i.e., portion other than plot No. 583/3, from 
the Jharia Raj along with some other lands 
by a registered deed of the year 1944 and 


1 company 
gave up possession of the land in the year 
194£ and thereupon Sriniwas Ganeriwalla 
ossession thereof as a trespasser, 
erecied boundary wall around this land as 
well as the remaining portion of plot No. 
583 which had been settled with him and 
conrerted part of it into paddy land. Thus, 
he claimed to have acquired title over this 
plot. ie., 583, by adverse possession before 
the acquisition. The case of respondents 
1 to 3 of first Appeal No. 307 of 1963 
was that Navin Gope, father of respondent 
No. 1, Ramoo Goze, took settlement of 
this plot from the Receiver of the Jharia 


Raj in the year 1928 by registered patta. 
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He remained in possession of this land till 
his death and after his death, the aforesaid 
respondents came-in possession thereof and 
remained in possession till the date of tak- 
ing over possession by the State. The case 
of the appellant was that the settlement 
with Navin Gope was only for a period 
of five years on the understanding that the 
land would be converted into paddy land. 
Navin Gope failed to convert the land into 
paddy land. Therefore, the Jand reverted 
to Sharia Raj. Thereafter it remained in 
. possession of the Raj as Parti land until 
the ‘estate vested in the State under the 
Land Reforms Act in 1951. i 


å. In view of the dismissal of the 
appeal filed by Sriniwas Ganeriwalla, the 
main question which remains to be decided 
in these appeals is whether respondents 1 
to 3 of First Appeal No. 307 of 1963 had 
acquired title to and were in possession of 
the plot at the time of the acquisition and, 
therefore, are entitled to compensation, of 
the plot bad vested in the appellant and it 
was entitled to compensation thereof. 


5. Before taking up the question, 
whether respondents 1-to 3 of First Appeal 
No. 307 of 1963 (hereinafter referred to in 
this judgment as ‘the respondents’) had ac- 
quired title to and were in possession of the 

lot at the time of ‘the acquisition, I would 
ike to take up for consideration two cone 
tentions of their learned counsel, namely, 
(i) whether the reference at the instance of 
the appellant was competent specially under 
Section. 30 of the Act, and Gi) whether it 
was barred by limitation. The answer to 
the second question, whether the reference 
was barred by limitation or not, depends 
on the answer to the first question as to the 
competency of the reference at the instance 


of the appellant under Section 30 of the - 


Act. It was.not disputed by learned coun- 
sel for the respondents that if the reference 
was under Section 30 of the Act, no ques- 
tion of limitation would arise. He chal- 
lenged the competency of the reference on 
two grounds: firstly, that the appellant was 
not at- all a person interested in the com- 
earners and, therefore, no reference could 
e made at his instance, and secondly, that 
as the appellant had notice of the proceed- 
ing 
Was made, reference, if any, at his instance 
could be made only under Section 18 of 
the Act and not under Section 30 of the 
Act. The expression ‘person interested’ 
has been defined in Section 3 of the Act 
to include all persons claiming an interest 
in compensation to be made on account of 
acquisition of land under the Act. The 
definition further says that a person shall 
be deemed to be interested in land if he is 
interested in the easement affecting the land. 
It was submitted by learned counsel for the 
respondents that the appellant. being itself 
the acquirer could not be a person interest- 
ed for if the land under acquisition would 
have belonged to it, it: would not have issu- 
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before the Collector before the award - 
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ed a notification for its: acquisition. All 
acquisitions are made by the Collector for 
the State or at least in the mame of the 
State, but in spite of this fact it is now well 
settled that in appropriate cases the Gov- 
ernment may get compensation and a refer- 


. ence may be made at its instance. Refer- 


ence in this connection may be made to a 
Bench decision of this Court in State 
of Bihar v. Dr. G. H. Grant, AIR 1959 
Pat 343 and the decision of the Supreme 
Court in Dr. G. H. Grant v. State of Bihar, 
AIR 1966 SC 237. The decision of the 
Supreme Court is on an appeal from the 
aforesaid judgment of this Court. It has 
been held in these decisions that a reference 
could be made at the instance of the State 
of Bihar. In that case, the award by the 
Collector was made and filed under Sec- 
tion 12 of the Act on 25th of March, 1952. 
On 5th of May, 1952, G, the landlord of 
the land, applied under Section 18 to the 
Collector for determination by the court of 
the -amount of compensation. On 22nd of 
May, 1952, the estate of G vested in the 
State of Bihar under the Bihar Land Re- 
forms Act. On 15th of October, 1952, the 
Government pleader filed an application be- 
fore the Collector for reference to the. 
court under Section 30 of the Act. It was 
contended by learned counsel for the res- 
pondents that the decisions in that case of 
this court as well as of the Supreme Court 
are distinguishable on account of the fact 
that the Government had no interest in 
the Iand before the award. In my opinion, 
when the Government came to have interest 
in the land, whether before the award or 
after the award, is not material. If the 
State of Bihar, though acquirer in that 
case, could make a perron for reference 
and reference on such a petition was com- 
petent, then, in the instant case also, a re- 
ference at its instance is competent. The 
the State of Bihar, 
namely, the appellant before us, is entitled 
to the whole or any part of the compensa- 
tion or not. If it is entitled to the whole 
or any part o a Pigs ap apt then it 
iS a person interested for the oses of 
the Act. The Government cite st exer- 
cising the powers of the Collector under 
the Act cannot be held to represent the 
Government as owner of the sixteen annas 
interest or any interest in the land. He 
performs his duties under the Act not as a 
representative of the Government as owner 
of any interest in land under acquisition. 
In my opinion, therefore, the Additional 
Collector of Dhanbad representing the ap- 
pellant could make an application for re- 
ference. to the court. i 


6 The next question which arises 
for decision in connection with the com- 
petency of the reference is whether the re- 
ference on the petition of the Additional 
Collector, Dhanbad, could be made under 
Section 18 or. under Section 30 of the Act. 
If it is found that the appellant was pre- 
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sent in the proceeding through a represen- 
tative or a notice was served on it under 
sub-section (2) of Section 12 of the Act, 
then the reference could be only under 
Section 18 of the Act, but if the appellant 
had not appeared in the acquisition pro- 
ceeding before the Collector and was not 
served with a notice of the filing of the 
award, it might raise a dispute as to appor- 
tionment or as to the persons to whom it 
was payable and apply to the court for a 
reference under Section 30 for determina- 
tion of its right to compensation which 
might have existed before the award ofr 
which may have devolved upon it since the 
award. It was so held expressly in the 
aforesaid case of Dr. G. H. Grant, AIR 
1966 SC 237 by the Supreme Court and 
also by a Bench decision of this court in 
State of Bihar v. Anil Kumar Sen, 1970 
BLIR 566. In the letter, Ext. E, from the 
Additional Collector, Dhanbad, to the Land 
Acquisition Officer, Dhanbad, dated 3rd of 
October, 1969, it is stated— 


“As I had no notice of the aforesaid 
acquisition previously and as no notice was 
served upon the State in respect of the ac- 
quisition of the aforesaid plot, no claim 
- could be preferred earlier.” 


It was this letter which was treated as a 
petition for reference: and eventually a re- 
ference was made. No case on behalf of 
either of the two claimants was made out 
before the Collector or before the court 
below that the Additional Collector or any- 
body else representing the appellant as 
owner of the land in question was present 
or represented before the Land Acquisition 
Collector at the time of the making of the 
award or that any notice was issued to any 
such person in accordance with sub-section 
(2) of Section 12 of the Act. 
ing with the question of limitation, the 
court below has made the following obser- 
vation— 

“Now, in the present case, neither the 
Additional Collector on whose application 
the reference was made nor anybody repre- 
senting the department in charge of the 
Zamindari interest of Jharia Raj which has 
vested in the State of Bihar is alleged to 
have been present or represented before the 
Land Acquisition Collector at the time of 
the making of the award and there is also 
no allegation that any notice was issued to 
any such person in accordance with sub- 
section (2) of Section 12.” 

Nothing on the record has been brought to 
our notice to show that the aforesaid ob- 
servation of the court below is incorrect. 
As observed earlier, the Land Acquisition 
Officer, acting as Collector for the purposes 
of the Act, could not have represented the 
appellant qua owner of the land. The Col- 
lector under the Act functions as quasi- 
judicial authority and he himself cannot 
represent the State qua owner. In the cir- 
cumstances, the Additional Collector, Dhan- 
bad, representing the appellant qua owner 
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could validly make an application for refer- 
ence under Section 30 of the Act and re- 
ference by the Colleztor on his petition was 
competent. Learned counsel for the res- 
pondents wanted to place reliance on the 
decision of this court in the case of 1970 
BLIB 566, referred to above, but in that 
case, the reference was not held to be one 
under Section 30 of the Act, because it was 
conceded that the State of Bihar had in- 
deed been present <hroughout in the land 
acqwsition proceeding before the Collector. 
le The reference at the instance of. 
the appellant having been held to be one 
under Section 30 of the Act, there could 
be no question of limitation. It is obvious 
from the fact that while Section 18 of the 
Act prescribes period for making an appli- 
cation for reference under that section, no 
such period is prescribed for references 
under Section 30 of the Act. It was also 
so held by the Supreme Court in AIR 1966 
SC 237, already referred to above. Even if 
the reference would have been one under 
Section 18 of the Act, the appellant not 
being present in the proceedings and not 
being served with a notice under sub-s. (2) 
of Section 12 of the Act, the application 
for reference was ir time on the authority 
of the decision of the Supreme Court in 
Raja Harish Chandra Raj Singh v. The De- 
puty Land Acquisition Officer, ATR 1961 SC 
1500, and as found by the court below. 


3 In recording a finding in favour 
of the respondents as to title and possession, 
the court below, it appears, was greatly in- 
fluenced by the rert receipts produced by 
them, but, for the zeasons stated below, it 
is not possible to place any reliance on the 
rent receipts, Exts. 1 series. These rent re- 
ceipts have not been printed in the paper 
book, but, for the ends of justice, we allow- 
ed learned counsel for both the parties to 


refer to them in original. it appears 
from Ext. H, order sheet of the mutation 


case before the Circl2 Officer, at first Raghu- 
nath Gope, a cousin of Ramoo Gope, res- 
pondent No. 1 in First Appeal No. 307 of 
1963. made an application for mutation as 
heir of Navin Mahto. He filed a rent re- 
ceipt purported to have been granted by 
Jharia Raj which was dated 31st of March, 
1358 B.S., was numbered 449 and showed 
payment of Rs. 12/9/- as rent including cess 
at the rate of Rs. 3/- per year for 1355 B.S. 
to 1358 B.S. This application was made 
in October, 1952. Then Ramoo, respon- 
dent No. 1 himself, filed an application for 
mutation of his name. This is dated 15th 
of February, 1954 and has been marked 
Ext. 4. In this petition also reference was 
made to only one rent receipt No. 449 issu- 
ed for the years 1355 B.S. to 1358 BS. 
Ramo filed another application dated 24th 
of November, 1954 which has been marked 
Ext. 5. In this he referred to three rent 
Teceitots one of them being the same which 
was numbered as 449. In the court below, 
six rent receipts were filed on behalf of the 
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respondents, one of them Ext. 1 (f) is from 
the State of Bihar which was obtained some 
months after the respondents had filed their 
petition -for reference. The case of the ap- 
pellant was that this rent receipt was ob- 
tained by bringing in collusion the Tahsil- 
dar of the appellant. The court below has 
accepted that case and has not placed any 
reliance on this receipt. I agree with the 
view taken by that court. The other six 
rent receipts are from the Jharia Raj. It is 
remarkable that none of them bears No. 449, 
the receipt which was produced before the 
Circle Officer by Raghunath and referred to 
by Ramoo in his two petitions, Exts. 4 and 
5. As stated earlier, that rent receipt was 


in respect of four years. No rent receipt, 


among the receipts filed, is for four years. 
Then the rent receipt Ext. 1 bears both 
English and Bengali dates. The English 
date mentioned thereon is 6th of April, 
1952 and the Bengali date is 26th of Chaitra 
1356 B.S. 6th of April, 1952 ‘corresponds to 
24th of Chaitra 1358 B.S. Had there been 
only a mistake of the year, it could have 
been argued that the year 1356 was written 
by mistake for 1358,-but the discrepancy 
in the date itself, 26th for 24th, obviously 
shows that this receipt is a forged docu- 
ment. In the circumstances, I am of the 
opinion that all these rent receipts, Exts. 1 
to 1 (e), appear to have been brought into 
existence in collusion with the Amlas of 
Jharia Raj and manufactured for the pur- 
poses of the case. No reliance can be plac- 
ed on such receipts. There is another cir- 
cumstance against these receipts. In the 
patta, Ext. 2, by which the Receiver of the 
Sharia Raj settled the land under acquisi- 
tion with Navin, father of Ramoo, it was 
stated that rent for the five years, the period 
for which the patta was executed, was to 
be realised at the rate of Rs. 3/- per year. 
The lessee was expected to make the land 
culturable within that period and after the 
expiry of that period, on the land being 
made culturable, the annual rent was to be 
realised at the rate of Rs. 3/- per bigha in 
case of Bahal land, Rs. 2/8/- per bigha in 
case of Kanali land and Rs. 2/- per bigha 
in case of Baid land. The case of the res- 
pondents is that Navin Gope did make the 
land culturable. The land under  acquisi- 
tion 1 acre in area was equivalent to 3 
bighas as is apparent from Ext. 2 itself, 
The Sharia Raj, therefore, was not expected 
to accept rent at the rate of Rs. 1/- per 
bigha as evidenced by the rent receipts after 
the expiry of five years, the period of the 
lease. This fact not only throws doubt on 
the genuineness of the rent receipts, but 
also on the case of the respondents about 
pet possession and making the land cul- 
turable. 


9, Reliance was also placed by 
learned counsel for the respondents on Ext. 
7, an entry in Register II, Tenant’s Ledger 
of the estate showing that in the year 1956- 

57, three bighas of land in the said village 
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Bishunpur .was entered in the name of 
Navin Mahto. (Same person as Navin 
Gope). It is also noted at the top of the 
said exhibit—“Raja ka Dalil Esake pas 
Hai”, meaning thereby that the tenant had 
with him documents from the Raja in his 
favour and, therefore, the entry was made. 


This entry was made in the year 1956-57 
and the dispute for mutation between the 
heirs of Navin and Sriniwas Ganeriwalla 


was going on from 1952. By that time, as 
it appears from Exts. H, 4 and 5, the res- 
pondents had got some rent receipts manu- 
factured. Perhaps they got the entry made 
on the basis cf Ext. 2 and those rent re- 
ceipts which, as held earlier, are not genu- 


ine. Learned counsel for the respondents 
submitted that the entry must have been 


made on the basis of the return submitted 
by the Sharia Raj. That return has not 
been called for and exhibited in the case. 
Even if the eniry was made on the basis of 
the return of the Raj, it is quite likely that 
the respondents by bringing the Amlas of 
the Raj in collusion got their names men- 
tioned in the return. After the rent receipts 
have been held to be not genuine, a find- 


‘jing cannot be recorded in their favour on 


the basis of Ext. 7. 


16. Three witnesses were examined 
on behalf of the respondents. A.W. 1 is 
Ramco Gope. himself. According to him, 
after taking the settlement, his father Navin 
got tke land levelled and made small Kiaris 
therein. They used to produce maize, brin- 
jals and vegetables in that land. He has 
admitted that they did not get another 
settlement from the Raj of the land after 
the expiry of five years. According to the 
terms of Ext. 2, they were required to take 
a fresh settlement on the expiry of five 
years. A.W. 4, Nakul Mahto, in his exa- 
mination-in-chief has stated that before the 
acquisition the land was in possession of 
Navin and after his death, in possession of 
his son Ramoo and sons of Ramoo. Accord- 
ing to him also, the respondents used to 
raise maize, brinjals and vegetables on the 
land. A.W. 5, Gopal, in his examination 
has stated about the possession of Navin 
and the respondents before the acquisition, 
but according to him, they used to produce 
maize and kurthi. He does’ not speak 
about raising of brinjals and vegetables, 
whereas the other two witnesses, referred 
to ahove, do not speak of kurthi. On the 
other hand, Sk. Sher Ali, a witness examin- 
ed on behalf of the appellant, has stated 
that when he measured the land under ac- 
quisition in the year 1959, he found it 
parti. Raghunath who had made an appli- 
cation before the Circle Officer for muta- 
tion of his rame in respect of this land as 
heir of Navin was also examined as a wit- 
ness in this case. He, in his evidence, has 
admitted that for some time the land under 
acquisition was in possession of Himalayan 
Engineering Company and they had their 
brick-kiin over it. He has also stated that 
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it is not a fact that since after the death 
of Navin, the land has always been in pos- 
session of Ramoo. Mathura Chaube, an- 
other witness examined in the case, an em- 
ployee of the Jharia Raj, has also stated 
about the possession of a ee ee Engi- 
neering Company over the land under ac- 
quisition for some time. The oral evidence 
led: on behalf of the respondents, in my 
opinion, does not prove their possession 
over the land at the time of the acquisition. 


114. As stated earlier, Ext. 2, was 
only for a pericd of five years and one of 
the terms was that after the expiry of that 
period, the tenants would get another docu- 
ment from the Raj. Admittedly they did 
not obtain any such document from the 
Raj. In absence of reliable evidence as to 
the possession of Navin or the respondents, 
after the expiry of the said lease, at least 
since after the death of Navin, it cannot be 
held that the respondents have got title to 
the land under acquisition on the basis of 
Ext. 2. L accordingly, hold that the res- 
pondents had not acquired any title and 
were not in possession of the land under 
acquisition at the time of the acquisition 
and, therefore, they are not entitled to any 
compensation. The appeal of Sriniwas 

eriwalla having been dismissed, it 
to be held that the land under acquisition 
had vested in the appellant and it was en- 
titled to compensation thereof. 


12. In the result, the appeals are 
allowed and the judgment and awards of 
the court below are set aside. Let an award 
for the compensation allowed by the Col- 
lector be now prepared in the name of the 
appellant. In the circumstances of the 
case, specially non-inclusion of important 
documents in the paper -book of the appeal 
by the appellant, there will be no order as 
to costs. Let the parties bear their own 
costs throughout. 


S. P. SENBA, J.:— 13. I agree. 
Appeals allowed. 





AIR 1973 PATNA 150 (V 60 C 59 
G. N. PRASAD, J. 


Mostt. Sundari and another, Petitioners 
y, Sakal Sahni and others, Opposite Party. 


Civil Revn. No. 103 of 1971, Dj- 1-9- 


1972, against order of S. N. Gupta, Addl. 
Munsif, Muzaffarpur, D/- 23-12-1970. 


. Index Note: — (A) Limitation Act — 


(1963), Section 5 — The party availing of 
the benefits of Section 5 has to satisfy the 
court that he had sufficient cause for not 
making the requisite application right upto 
the date on which the application is present- 
. ed. AIR 1960 SC 260 and AIR 1962 SC 
361, Relied on; AIR 1972 Pat 310, Distin- 
guished. (Para 3) 


JP/LP/E751/72/MBR 


Sundari v. Sakal Sahni (G. N. Prasad J.) 


A.L R. 


Index Note: — (B) Civil P. C. (1998), 
Section 115 — Where a question of limita- 
tion is decided upon mis-appreciation of the 
law, the High Court is entitled to interfere 
in exercise of its revisional jurisdiction. AIR 
1954 SC 1336, Relied on. (Para 4 
Cases Referred: Chronological Paras 
AIR 1972 Pat 310 == 1972 BLJR 628, 

Ar _Nagina Devi v. Brij Nandan 


AIR 1964 SC 1335 = (1964) 3 SCR 
_ £95, Manin Land and Building 
Corpn. Ltd. v. Bhutnath Banerjee 4 
AIR 1962 SC 361 = (1962) 2 SCR 
762, Ramlal v. Rewa Coal Fields 
Ltd. 3, 4 
AIR 1960 SC 260 = (1960) 1 SCR 
875, Sitaram Rar Charan v. M. N. 
_ Magrashana 3, 4 
_ Gorakh Nath Singh, Krishna Prasad 
Singh and Birendra Kumar Sinha, for Peti- 
tioners; Mangala Prasad Mishra and Jagan- 
nath Jha, for Opposite Party. 
ORDER:— The petitioners -are the 
plaintiffs of Title Suit No. 191 of 1964, in 
which an ex parte decree was passed in their 
favour on the Sth February, 1970. On the 
29t- May, 1970, the defendant first party 
app‘ied under Ord2r IX, Rule 13 the 
Code of Civil Procedure for setting aside 
the ex parte decree on the ground that he 
was prevented by sufficient cause from ap- 
pearing in court when the suit was called 
on for hearing on the relevant date. The 
sufficient cause thus propounded by the de- 
fendant was to the effect that he had been 
relying upon the defendant second party to 
give him the requisite information for tak- 
ing. requisite steps on the different dates in 
the suit, but the defendant second p went 
in collusion with the plaintiffs and did not 
inform the defendant that the suit was going 
to be taken up for hearing or that an ex 
parte decree had already been passed there- 
in. The case of the defendant further was 
that on the 2nd May, 1970, he filed a peti- 
tion for inspection of the records and the 
records were inspected on the 5th May, 
1970, when the defendant learnt for the first 
time that an ex parte decree had already 
ten passed in the suit on the 5th February, 


& The learned Additional Maunsif 
has eccepted the case put forward by the de- 
fendant and has come to the conclusion that 
on account of betrayal of confidence reposed 
by the defendant in the defendant Second 
Party, he was prevented by sufficient cause 
from appearing in court on the 5th Febru- 
ary, 1970, when the suit was called on for 
hearing. The learned Additional Munsif has 
further accepted the defendant’s case to the 
effect that he derived knowledge of the ex 
parte decree as a result of the inspection 
of the records on the 5th May, 1970. 

a. The learned Additional Munsif 
was then faced with the question of limita- 
tion ‘which had to be decided under Arti- 
cle 123 of the Limitation Act 1963. That 
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Article provides a period of thirty days for 
making an application to set aside an ex 
parte decree; the starting point of the period 
of limitation being “the date of the decree 
or where summons or notice was not duly 
served, when the applicant had the know- 
ledge of the decree”. The instant case was 


not one where the summons in the suit had 


not been served upon the defendants so that 
the starting point of limitation pericd of 
thirty days could not possibly run from the 


‘date of knowledge of the decree which, in « 


the present case, as found by the trial Court 
was the 5th May, 1970. The starting point 
of limitation in the present case was un- 
doubtedly the 5th February, 1970,° which 
was the date of the ex parte decree which 
was sought to be set aside under Order IX, 
Rule 13 of the Code of Civil Procedure. 
The learned Additional Munsif was conscious 


of the legal position as indicated above. So. 


he proceeded to give relief to the defendant 
under Section 5 of the Limitation Act. It 
may be mentioned here that actually no for- 
mal petition for condonation of the delay in 
presenting the application under Order IX, 
Rule 13 of the Code of Civil Procedure had 
been filed on behalf of the defendant. Even 
then it was incumbent upon the defendant to 
satisfy the court that he was prevented by 
sufficient cause from making an application 
under Order IX, Rule 13, Civil Procedure 
Code within the period of limitation. Upon 
the finding that the defendant got knowledge 


of the ex parte decree on the 5th May, 1970,” 


it may be assumed, that the learned Munsif 
was Satisfied that the defendant had sufficient 
cause for not making the application prior 
to the Sth May, 1970. But the learned 
Munsif went a step further and from the 
-Mere circumstance that the defendant had 
no knowledge of the ex parte decree prior 
to the 5th May, 1970, he jumped to the 
conclusion that the defendant had explained 
the delay in filing the application right up 
to the 29th May, 1970. This conclusion of 
the learned Additional Munsif is due to a 
complete mis-appreciation of the scope of 
Section 5 of the Limitation Act. It is well 
settled that in order to avail of the benefits 
of Section 5, the party at default must satis- 
fy the court that it had sufficient cause for 
not making the requisite application right up 
‘ ito the date on which the application is pre- 
sented. In other words, the. party at default 
must satisfactorily explain or account for 
each day’s delay in making the application. 
Unless 
each day’s delay in making the application, 
. it has no authority in law to condone the 
the delay under the provisions of Section 5 
of the Limitation Act. Reference in this 
connection might usefully be made to Sita- 
ram Ram Charan v. M. N. Nagrashana, 
- AIR 1960 SC 260 at p. 265, where their 
Lordships observed thus:— 


- “It cannot be disputed that in dealing 


with the question of condoning delay under - 


Section 5 of the Limitation Act the party 
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has to satisfy the court that he had sufficient 
cause for not preferring the appeal or mak- 
ing the application within’ the prescribed 
time, and this has always been understood 
to mean that the explanation has to cover 
the whole of the period of delay ee...” | 
To the same effect is the decision of theip 
Lordships in Ramlal v. Rewa Coal Fields 
Ltd., AIR 1962 SC 361. At page 364 of the 
report it was observed as follows:-— 
ARTTI In other words, in all cases 
falling under Section 5 what the party has 
to show is why he did not file an appeal 
on the last day of limitation prescribed. That 
may inevitably mean that the party will have 
to show sufficient cause not only for not fil- 
ing the appeal on the last day but to ex» 
plain the delay made thereafter day by day. 
In other words, in showing sufficient cause 
for condoning the delay the party may be 
called upon to explain for the whole of the 
delay covered by the period between the last . 
day precribed for filing the appeal and the 
day on which the appeal is filed. ....... uae 


‘It is manifest, therefore, that the learned 


Additional Munsif could not condone the 
delay under Section 5 of the Limitation Act 
unless he was satisfied that even after the 
Sth May, 1970, the defendant had sufficient 


‘cause for not applying under Order IX, 


Rule 13, Civil Procedure Code until 
the 29th May, 1970. In fact, there 
is nothing on the record from which 
it could legitimately be inferred that the de-. 
fendant had explained the delay between the 
5th May, 1970 and the 29th May, 1970. 
Therefore, the learned Additional Munsif 
could have no jurisdiction to extend the 
benefits of Section 5 of the Limitation Act 
to the defendant. 


4. Learned Counsel for the Opposite 
Party has, however, relied upon two deci- 
sions, ane of this Court and another of the 


was covered by the second part of the pro- 
vision contained in the third column of Arti- 
cle 123 of the Limitation Act. The present 
is not a case in which the summons in the 


“suit had not been served upon the defen- 


dants at all. The Bench decision of this 
Court is, therefore, of no avail’ to the defen- 
dants here. The Supreme Court decision 
relied upon by learned Counsel is Manindra 
Land and Building Corpn. Ltd. v. Bhutnath 
Banerjee, AIR 1964 SC 1336. The propo- 
sition there laid down was that in exercise 
of its revisional jurisdiction under Sec, 115 
of the Code of Civil Procedure, it is not 
permissible to the High Court to question 
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the findings of fact recorded by a Subordi- 
mate Court since Section 115 of the Code 
‘applies to cases which involves question of 
jurisdiction, i.e., questions regarding irregu- 
lar exercise or non-exercise or illegal as- 
sumption of jurisdiction by a court. It is 
not directed against the conclusion of law 
and fact in which questions of jurisdictions 
are not involved. A perusal of the judg- 
ment of their Lordships of the Supreme 
Court, however, makes it abundantly clear 
that the High Court would be entitled to 
interfere in exercise of its revisional jurisdic- 
tion where a question of limitation has been 
decided upon a wrong view of the law. The 
High Court would not enter into the find- 
ings of fact on the question of sufficient 
cause so long as it has been arrived at in 
accordance with law. But where the very 
scope of Section 5 of the Limitation Act 
has been mis-appreciated, as in the instant 
case, it would be legitimate for this court to 
` \interfere under Section 115 of the Code of 
Civil Procedure. A perusal of the impugn- 

order gives me the impression that the 


learned Additional Munsif felt satisfied that- 


the defendant had made out a sufficient 
cause within the meaning of Section 5 of the 
Limitation Act from the very circumstance 
that he had no knowledge of the ex. parte 
decree prior to’the Sth May, 1970. i 
finding has been arrived at in contravention 
of the principle underlying the applicability 
of Section 5 of the Act as explained in ‘AIR 
1960 SC 260 and AIR 1962 SC 361. That 
being so, in my opinion, it is. permissible 
for this Court to interfere with the decision 
of the learned Additional Munsif in exercise 
of its revisional jurisdiction. 

5. Learned Counsel for the Opposite 
Party drew my attention to the fact that 
since after the passing of the impugned order 
the title suit.in question had -been dismissed 
for default, and a petition filed by the plain- 


tiffs for its restoration is pending in the- 


court below. This circumstance can haye no 
bearing to the question which I am called 
upon to decide, namely, whether the learned 
Additional Munsif was justified in setting 
aside the ex parte decree passed on the Sth 
February, 1970, in the circumstances of the 
present case. 


6. For the aforesaid reasons, I have 
come to the conclusion that the learned Ad- 
ditional Munsif had no jurisdiction to set 
aside the ex parte decree even upon the ac- 
ceptance of the defendants’ case as presented 


before him. I, therefore, set aside the im- 


pugned order and allow this application. In 
the circumstances of this case there will be 
no order as to costs. >.. 
- Application allowed. 


Gobinda v. S. D. Officer 


This — 


‘ALR. 


_ AIR 1973 PATNA 152 (Y 60 C 52) 
U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 

Gobinda Mahto and others, Petitioners 
vy. The Sub-divisiomal Officer of Jamtara and 
othzrs, Opposite Parties. 

Civil Writ Jurisdiction Case No. 2976 of 
1970, Dj- 24-7-1972. 

Index Notes — (A) Constitution of 
India, Article 226 — Refusal by the sub- 


- divisional officer, In a sammary proceeding 


to accept the case of adverse possession set 
up by the writ petitiomer does mot call for 
imterferemee im writ. jurisdiction. (Fara 2) 


S. R. Ghosal, for Petitioners; Addl. 


Govt. Pleader, for Opposite Parties. 


.ORDER:— The petitioners have filed 
this writ application, praying, that, the orders 
incorporated in exures 1 and 2, dated 
the 16th November, 1970 and 11th Decem- 
ber, 1970, respectively, passed by the Sub- 
divisional Officer, Jamtara, may be set aside. 
By Annexure 1, the learned Subdivisional 
Officer had ordered that the writ petitioners 
shculd make available an equal area of. simi- 
lar lands to respondents Nos. 2 to 7 of this 
Court, who were the petitioners before the 
Sub-divisional Officer, within a period of 15 
days from the date of the order, otherwise 
they would be ejected under Section 42 of 
the Santal Parganas Tenancy (Supplementary 
Provisions) Act, 1949. Annexure 2 states, 


‘that, as the petitioners before us have failed 


to offer lands of equal area, as ordered on 
the 16th November, 1970, they would be 
ejected from the disputed land. 


2. The relevant facts are as follows. 
Respondents Nos. 2 to 7 applied befcre the 
Su>-divisional Officer, Jamtara, that, certain 

belonging to them had been encroach- 
ed -upon by the writ petitioners before us 
and praying, that, they may be evicted there- 
from. The case of the writ petitioners be- 
fore the Subdivisional Officer was, that, they 
were in possession of the disputed land by 
Ktorfa settlement for many many years and 
had acquired title by adverse possession. 
Arnexure 1 was passed after a remand by 
the appellate court, by which an inquiry was 
to be made as to when a house or houses 
had been constructed. After remand, on a 
fresh consideration of the materials on re- 
cord, the Subdivisional Officer came to the 
conclusion, that, the. writ petitioners’ case of 
Khorfa settlement was not acceptable. The 
Officer stated, thal, the inquiry report also 
showed, that, except one house the other 
portions were not old. According to the 
learned Subdivisioral: Officer, the case of the 
petitioners before him to the effect that the 
other side had gradually encroached on the 
disputed land was correct. Therefore, pur- 
porting to act under Section 20 (5), after 
amendment, the order incorporated in An- 
nexure 1 was passed, but as the writ peti- - 
tioners had failed to offer land of equal area 
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and value in exchange, as ordered by An- 
nexure 1, the order in Annexure 2 had fol- 
lowed. We have heard learned counsel for 
the parties. It is contended on behalf of the 
writ petitioners, that, as they were in pos- 
session for thirty years, they had acquired 
right by adverse. possession. But, in this 
summary proceeding, the Sub-divisional Offi- 
cer has not accepted the writ petitioners’ 
case of possession, as they tried to make cut 
before him. On the contrary, as indicated 
above, he has come to the. conclusion, that, 
the case of the petitioners before him was 
correct. In such circumstances, we do not 
think, that, we should interfere in our writ 
jurisdiction, specially when an opportunity 
had been given to the writ petitioners by 
the earlier order, dated the 16th ‘November, 
1970, to compensate the present opposite 
party No. 2 to 7. In view of non-compli- 
ance of the order incorporated in Annexure 
1, the order in exure 2 was bound to 
follow. Therefore, this writ application fails 
and is dismissed, but without costs. 


'3.. The order of stay stands vacated. 
Petition dismissed. 


AIR 1973 PATNA 153 (y 69 C 53) 
G. N. PRASAD, J. 
j Bano Gope, 
and others, Opposite Parties. 
Civil Revyn. No. 194 of 1971, DJ- 12-7- 
1972, against order of S. N. Sinha, Addl. 
Munsif, 2nd Court, Begusarai, D/- 6-2-1971. 
Index Notes — (A) Civil P. C. (1993), 
Order 6, Rule 17 — Amendment of plaint. 
Brief Note: —- (A) A prayer for amend- 
ment cannot be branded as mala fide on 
_ the mere ground that it is made at a late 
stage or that by reason of it, the court is 
inconvenienced. `” (Para 4) 


Index Notes — (8) Civil P. C. (1908), 
Order 6, Rule 17.~— Change of relief from 
confirmation of possession to recovery of 
Asan ai does mot necessarily constitute em- 

ement of the scope of the subject-matter 


of the suit. (Para 5) 


Shivanandan Roy, for Petitioner: Surya 
Bhushan Pd. Singh, for Opposite Parties, 


ORDER:— The petitioner is the plain- 
tiff of a title suit pending in the court of the 
second Addition Munsif, Begusarai. He 
is aggrieved by the order of the learned 
Munsif, dated the 6th February, 1971, where- 
by his petition for amendment of his plaint 
has been rejected. 


2 The suit was filed by the plaintiff 
on the Ist July, 1969.° In the plaint two 
schedules were appended. Schedule I was 
with respect to 14 kathas 7 dhurs of land 
comprised in Plots Nos. 26, 27 and 28 of vil- 
lage Amarpur Kiratpur. Schedule H related 
to approximately 1 katha out of the land of 
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Schedule I falling towards Plots Nos. 24 and 
25 which belong to the defendants. In re- 
gard to Schedule I land it was mentioned in 
the first paragraph of the plaint that the 
plaintiff had taken settlement in respect of it 
from the then landlord for agricultural pur- 
pose by virtue of a h ma in the year 
1350 Fasli. In paragraph 7 of the plaint it 
was alleged that the defendants, who had 
land on the boundary, had the advantage of 
amalgamating and dispossessing the plaintiff 
by and by from the land which he had taken 
in settlement and they had, in fact, forcibly 
dispossessed the plaintiff from Sch. If land 
in the month of Baisakh, 1373 Fasli. The 
reliefs which the plaintiff claimed were first- 
ly, an adjudication, on the facts, to declare 

im to be bona fide settlee from defendant 
2nd party with a right to retain possession 
over the settied land and as such for decla- 
ration of his title and confirmation thereof. 
The second relief claimed was for a’ decree 
for recovery of possession over Schedule I 
land and for restoring the land to the plain- 
tiff by evicting the defendants through court. - 
Certain consequential reliefs were also claim- 
s which it is not necessary to refer at this 

ge. 


3. On the 5th February, 1971, the 
suit was transferred to the court of the 
second Additional Munsif from the perma- 
nent court and on the same day the plaintiff 
put in a petition for amendment of the 
plaint, praying substantively that during the 
pendency of the suit i.e.. on the 31st Janu- 
ary, 1971, the defendants had dispossessed 
the plaintiff from the entire area of 14 
Kathas 7 dhurs of land mentioned in Sche- 
dule I of the plaint. This prayer of the 
plaintiff was naturally opposed on behalf of 
the defendants and it was rejected by the 
court substantively on the two grounds: one 
that it enlarged the dispute requiring an ad- 
judication of the court and the second that 
it had been made at Jate stage and as such 
it was not bona fide. 


4 It is difficult to see upon what 
material the court could come to the con- 
clusion that the prayer for amendment was 
not bona fide. Upon the allegations made 
in the amendment petition total dispossession 
from Schedule I land occurred in J anuary, . 
1971. Without going into evidence it was 
obviously not possible for the court to say 
that this was a false allegation. Therefore 
this remark ought to have been reserved by 
the court after evidence was led before it. 
If the dispossession took place in J anuary, 
1971, as alleged, it was obviously not possi- 
ble for the plaintiff to seek any amendment 
of the plaint earlier than on the Sth Feb- 
ruary, 1971. It is true that by reason of 
the amendment petition the court was incon- 
venienced, because it had asked for a ready 
suit from the permanent court in order to 
proceed with its trial. By reason of the 
amendment petition it was not able to try 
the suit. _ But merely because the court was 
inconvenienced, it is not possible to draw 
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the conclusion that the prayer for amend- 
ment was not bona fide. Amendments are al- 
lowed at very late stages, sometimes even at 
the appellate or the second appellate stage. 
Therefore a prayer for amendment cannot 
be branded as mala fide on the mere ground 
that it is made at a late stage or that by 
reason of such a prayer the Court is incon- 
venienced. 


5, Coming to the question as to whe- 
ther the proposed amendment would enlarge 
the scope or the subject of the controversy 
in the suit it is enough to refer to the rele- 
vant portions of the plaint which I have al- 
ready summarised above. The plaintiff had 
claimed to have acquired title over the en- 
tire Schedule I land on the basis of hukum- 
nama from the previous landlord in 1350 
Fasli (corresponding to 1942-43) and the first 
relief which the plaintiff sought was for dec- 
laration of title to the land of which he 
claimed to be a bona fide settlee from defen- 
dant second party and for confirmation of 
his possession. ‘This confirmation of posses- 
sion was obviously sought with respect to 
the whole of Schedule I land minus the area 


of approximately I katha mentioned in Sche- 


dule II. Jn other words, the form 
of the suit, as originally laid, was that the 
plaintiff sought from the court a declaration 
of his title to the entire area of 14 kathas 


7 dhurs described in Schedule I of the plaint | 


and for confirmation. of possession thereon. 
In addition, the plaintiff sought a decree for 
recovery of possession over Schedule If land 
upon the footing that till the date’ of the 
institution of the suit he had been dispossess- 
ed from 1 katha only. By the amendment 
petition all that the plaintiff now seeks is 
that in addition to a declaration of his title 
over the entire area of 14 kathas 7 dhurs 
covered by his hukumnama of the year 1350 
Fasli a decree for recovery of possession 
should be passed in his favour not merely 
with respect to the small area of approxi- 
mately 1 katha but over the whole of Sche- 
dule IT land on account of certain subse- 
quent events mentioned in the amendment 
petition. It is manifest that this was not a 
case of enlarging of .the subject-matter of 
controversy in the suit. The property in 
_ dispute was not merely on approximate area 
of 1 katha mentioned in Schedule II of the 
plaint; the dispute from the very inception 
was in respect of the entire Schedule I land 
over which the plaintiff had sought declara~ 
tion of his title and over a very substantial 
portion of which he had already sought a 
-decree for confirmation of his possession. 
The substance. of the amendment petition, 
therefore, is in respect of the: first relief 
sought in the plaint. Rather the second ré~ 
lief sought by the plaintiff was that a decree 
for recovery of possession should be passed 
not merely in respect of 1 katha or so but 


over the entire Schedule I land over a very - 


substantial portion of which the plaintiff 
had earlier sought a mere confirmation of 
|his possession.” A change of relief from con- 
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firmation of possession to recovery of pos- 
session of the nature sought in the present 
case cannot be said to constitute an enlarge= 
men: of the scope or of the subject-matter 
of the suit. i 


6. Having considered the facts and 
circumstances of the present case, I am of 
the opinion that the prayer for amendment 
of the plaint was. unreasonably refused by 
the trial court. I, therefore, set aside the, 
impugned order anc direct the plaint to be 
amended as prayed for by the plaintiff. © 

7. It is manifest that reasonable op- 
portunity should be given to the defendants, 
who would like to contest the suit, for filing 
addiional written statement. It will also be 
necessary for the trial Court to consider whe- 
ther or not by reason of the amendment 


_here>y ordered any consequential order re- 


lating to valuation or court-fee has to be 
passed in the suit. The application is- ac- 
cordingly allowed, but in the circumstances 
of the case there will be no order as to 
costs, 

Petition allowed. 


an 
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U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 
Rashid Mian, Petitioner v. Bhin Turi ` 
and others, Respondents. 
Civil Writ Jurisdiction Case No. 1424 
of 1970, D/- 19-7-1972. . 


Index Note: — (A) Constitution of 
India, Article 226 — Refusal by the Sub: 
divisional . Officer in a summary proceeding 
to accept the case of the petitioner of his 
long possession — Reasons for refusal based 
on evidence given — No interference in writ - 
jurisitiction. (Para 3) 

5. B. Sanyal, for Petitioner; Govt. Plea- 
der No. 1 for Respondents. 


DRDER:— This application has been 
filed by the petitioner, praying, that, an order 
incorporated in Annexure 1, dated the 14th 
July, 1970, passed by the Sub-divisional Offi- 
cer, Jamtara, may be quashed. By that 
ordez, the Sub-divisional Officer has directed 
the eviction of the writ petitioner from Plot 
No. 1358, appertaining to A. K. J. No. 33 of 
vilage Barmundi. ` 


2. The relevznt facts are as follows. 
Respondent No. 1 of this Court filed an ap- 
plication before the circle officer, Jam 
which was forwarded to tbe Sub-divisio 
Officer, Jamtara, for restoration of Plot No. 
1358 of A. K. J. No. 33. It was alleged, 
that, the land was agricultural land and it 
had been fraudulently occupied by the writ 
petitioner and, therefore, restoration should 
be made. The case of the writ petitioner 
was, that, the grandfather of present respon- 
dent No. 1, named Jia Turi, had vast area 
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of land in different jotes and in different vil- 
lages, comprising about 100 bighas, and he 
was unable to cultivate the lands and hence 
most of the lands had remained fallow and 
uncultivated. Jia Turi had died about 29 
years ago and, at the time of his sradh the 
writ petitioner had supplied articles for the 
sradh ceremony and had obtained Plot No. 
1358 in Khorfa settlement from Jia Turi’s 
son, named Mahabharat: It was alleged, that, 
in 1959 Mahabharat and his co-sharers had 
instituted a title suit for getting back the dis- 
puted land, amongst others, and the suit was 
compromised, acknowledging the writ peti- 
tioner’s possession and, therefore, the: petition 
for restoration ‘was not maintainable. On a 
consideration of the materials on record, the 
- Sub-divisional Officer has held, that, the writ 
petitioner had fraudulently occupied the dis- 
ahabha- 
rat had given the disputed land in Khorfa 
Settlement, as Jia Turi had allowed all - his 
lands to remain fallow, was not acceptable 
at all. In such circumstances, the order of 
eviction followed. 


3. Learned counsel for the petitioner 
has urged, that, the Sub-divisional’ Officer has 
not considered the entire evidence on the 
record, including the Khorfa rent receipts 
and if all the evidence had been considered 
in accordance with law, the writ petitioner’s 


possession would have been accepted. But, . 


it is clear, that, no part of the evidence on 
record was lost sight of by the Sub-divi- 
sional Officer, as he has mentioned the docu- 
ments produced before him, including the 
Khorfa rent receipts. For rejecting the writ 
etitioner’s case of possession he has given 
jis reasons based on the evidence and the 
circumstances of the case. If in a summary 
proceeding the Sub-divisional Officer has re- 
fused to accept the case of long possession 
of the writ petitioner, we do not think that 
we should interfere in our writ jurisdiction. 
The writ application, therefore, fails and is 
dismissed, but without costs. 


_4 The order of stay stands vacated. 
. Petition dismissed. 
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Index Notes — (A) Civil P. C., Sec- 
tion 132 — Exemption from personal ap- 
pearance — Pardanashin lady. 

Brief Note: — (A) Where a woman 
seeking cancellation of an order appointing 
a person as guardian applies for examinatio 
of herself and other witnesses by commis- 
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sioner without alleging herself or other 
female witnesses to be pardanashin ladies, no 
order under Section 132 can be passed. AIR 
1934 Mad 399 and AIR 1961 Pat 210, Re- 
ferred to. (Para 4) 


Index Note — @) Cii P. C. 
O. 16, Rule 19 (b) — “Five-sixths of the dis- 
tance” — Construction. 


. Brief Note: —— (B) These words do not 
mean that the distance between the court- 
house and the place of residence of a wit- 
ness must be five-sixths of two hundred miles. 
Their implication is that if the place of resi- 
dence is less than two hundred miles from 
the court-house and there is a railway, 
Steamer or other established public convey- 
ance for five-sixths of this distance, the wit- 
ness can be ordered to attend in person. 


ara 
Where commission was issued for exa- 
mination .of certain witnesses whose places of 
residence are more than two hundred miles 
away from the local limits of the jurisdic- 
tion of the Court, they cannot be ordered to 
attend the Court. (Para 6) 


Index Note — (O) Civil P. C, 
O. 26, R. 4 — Jurisdiction to issue commis- 
sion —- Witnesses within control of appli- 


Brief Note: — (C) The Court is not 
barred from issuing commission even. in res- 
pect of such witnesses as may be within the 
control of the applicant seeking commission 
for their examination. In order to do justice 
and in fairness to the parties the Court will 
always take precaution of not granting to 
the parties opportunity of fabricating evi- 
dence. AIR 1962 Andh Pra 435 and AIR 
1963 Andh Pra 429, Explained. | (Para 8) 


Index Note — (D Civil P. C. 
O. 26, R. 4 — Issue of commission — Court 
has jurisdiction to issue a commission to exa- 
mime a witness om prayer of a party to the 
proceedings. (X-Ref:— O. 16, Rr. -1, 19). 
Brief Note: — (D) It cannot be said 
that the witness himself must apply to .the 
Court for his examination on commission. 
: (Para 11) 
Order 16, Rule 1 entitles a party to get 
summons issued against the witness and 
IR. 19 thereof provides as to the witnesses who 
cannot be forced to attend the Court and 
O. 26 provides for issue of commission for 
examination of such witnesses. Hence it 
cannot be said that a commission cannot be 
Issued at the instance of a party and the 
party has only right to obtain summons. 
, (Para 11) 


‘Index Note — (®) Ciil P. C, 
O. 26, R. 15 — “Expenses of commission”. 
Brief Note: — (E) The expense to be 
paid by a party is the expense of the com- 
mission which does not include the expenses 
to be incurred by the other ee 13 
ara 
Where there is a right in a person not 
to be a to appear in Court for the 
purpose of his examination as a witness, 


156 Pat. [Prs. 1-4] 


but a commission has to be issued for his 
examination, it would neither be legal nor 
proper to add another limitation to the exer- 
cise of that right by an order for payment 
of costs to. the opposite party. (Para 13) 
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ORDER:— This is an application in 
revision against an order granting the prayer 
of the Opposite Party No. 1 for issue of a 
commission to examine herself and her wit- 
nesses at a place outside the jurisdiction of 
the Court. 


2. It appears that the petitioner 
Lachhmi Devi filed an application on the 
18th of November, 1971, for being appoint- 
ed the guardian of-a minor girl Smita Agra- 
wal under Section 10 of the Guardians and 
Wards Act before the District Judge of 
Purnea. It is said that the aforesaid girl is 
the only living person in the branch of one 
Krishna Kumar Das son of Braja Bihari 
Das. Lachhmi Devi is the wife of Nirmal 
Kumar Das, brother of Krishna Kumar Das. 
This application was allowed on the 18th of 
January, 1972 and the petitioner was ap- 
pointed guardian. It appears next that on 
the 3rd of May, 1972, one . Chandrakala 
Saraogi (Opposite. Party No. 1), who claims 
to be the maternal grand-mother of the afore- 
said girl filed an application for cancellation 
of the order appointing Lachhmi Devi as the 
guardian. The case of Lachhmi Devi in this 
respect appears to be that Chandrakala Sas 
raogi is the step-mother of the mother of the 
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aforesaid girl. On this basis of the claim 
made the aforesaid application for cancel- 
lation was filed in the miscellaneous case 
(No. 92 of 1971). During the course of the 
proceeding Chandrakala Saraogi filed an ap- 
plication to the effect that she proposed to 
examine certain witnesses who resided at 
Calcutta and thus outside the jurisdicticn of 
the Court. She herself also is said to be 
residing at Calcutta and, therefore, a prayer 
was made that Chandrakala Saraogi and the 
Witnesses named in the application be exa- 
mined at Calcutta by a commissioner ap- 
pointed by the Court. By order dated the 


22nd of July, 1972 the learned District Judge 


granted the prayer. Hence this application. 


3. Learned counsel for the petitioner- 
has contended firstly that Section 132 of the 
Code of Civil Proczdure (hereinafter refer- 
red to as ‘the Code’) has no applicaticn to. 
the circumstances of the present cases se- 
condly that Order XVI, Rule 19 of the Code 
also has no application so far as Chandra- 
kala Saraogi herself is concerned; thirdly 
that Order XXVI, Rule 4 of the Code will 
have no application in this case because the 
witnesses are under the control of the Op- 
posite Party and fourthly that in view of 
Order XVI, Rule 1 of the Code the Court 
has no jurisdiction to issue commission in 
respect of witnesses, its power being limited 


, to issue of summons. He has lastly urged 


that in case all these points fail, the Court 
should order that ccsts shall be paid by the 
oppcsite party to the petitioner in respect of 
the examination of the witnesses on com- 
mission. 

4. With regard to the first point 
learned counsel has urged that there is no 
allegation to the effect that the oprosite 
party or the other female witnesses mention- 
ed in the application -are pardanashin ladies 
and, therefore, there could not have been an 
order under Section 132 of the Code. E ap- 
pears from the petition filed by the oprosite 
party for the issue cf commission (Annexure 
I to the present application) that the prayer 
of the opposite party has not been founded 
on this score. The question of application 
of Szction 132 of the Code does not, there- 
fore, arise. In this connection learned coun- 
sel placed reliance on a decision of a learned 
Single Judge of this Court in Bahuria Ram- 
kali Kuer v. Chhathoo Singh, 1961 BLJR 
322 = (AIR 1961 Pat 210). Reliance was 
placed on an observation of the learned - 
Judg2 to the effect that the difference be- 
tween the examinaticn of a witness on com- 
mission and a viva voce examination in open 
court is so greatly tc the disadvantage of the 
opposite party that the Court should very 
jealously enquire, in every case, into the rea- 
son for the commission. The observation 
aforesaid was made in tbe circumstances of 
the case which really turned on the question 
whether the person for whose examination 
commission had been issued was a pardana- 
shin lady or not. It is not in my view one 
of general application for the simple reason 
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that the Code provides. elsewhere when a 
commission has to be issued. It has also 


been held in other cases that the mere fact 
that the demeanour of a witness cannot be 
noticed by the Court itself in cases of exa- 
mination on commission is not by itself a 
good ground for refusing a prayer for issue 
of commission: Vide AIR 1934 Mad 399, 
Rajagopalu Pillai v. Kasiviswanathan Chet- 
tiar. There is, however, no denying the fact 
that it may be one of the considerations in- 
volved. 

5, Coming now to the second point, 
there is no doubt that Order XVI, Rule 19 
of the Code has no application to the parties 
concerned because the order aforesaid deals 
with summons and attendance of witnesses. 
So far as its application to the witnesses in 
the present case is concerned, firstly it has 
been urged’ that even though they are resi- 
dents of Calcutta, it is not a place situated 


more than two hundred miles from the court- © 


house at Purnea. Secondly, it has been 
urged that a proper reading of cl. (b) of 
Rule 19 means that the place must be five- 
sixths of two hundred miles from the court- 
house. With regard to the first contention, 
it must be ruled out on the ground that in 
the court below an affidavit was filed by the 
opposite party stating that Calcutta is situate 
more than two hundred miles from Purnea. 
There was no denial of this fact before the 
learned District Judge nor was any counter- 
affidavit filed. It is, therefore, not open to 
learned counsel to raise this question of fact 
in this Court. With regard to the second 
contention, with great respect to learned 
counsel in my view there is no foundation 
for the argument. Rule 19 of Order XVI 
of the Code is as follows:— 

“19. No one shall be ordered to at- 
tend in person to give evidence unless he re- 
sides— l 

(a) within the local limits of the Court’s 
ordinary original jurisdiction, or 

(b) without such limits but at a place 
less than fifty or (where there is railway or 
steamer communication or other established 


public conveyance for five-sixths of the dis- 


tance between the place where he resides and 

the place where the court is situate) less than 

ye hundred miles distance from the court- 
ouse.’ 


It is quite obvious that all that cl. (b) of the 
aforesaid rule lays down is that if the person 
resides outside the Court’s jurisdiction but 
at a place less than fifty miles, he can be 


ordered to attend in person and further that - 


where the place is less than two hundred 
miles from the court-house and there is a 
railway or steamer communication or other 
established public conveyance for five-sixths 
of this distance, he can be ordered to attend 
in person. In other words, if Calcutta were 
situate within two hundred miles from 
Purnea and if it is established that there is 
a railway or other communication for five- 
sixths of two hundred miles, the witnesses 
could be ordered to attend in person for 
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examination in the Court. By no stretch of 
imagination can it mean that the distance 
between the court-house and the place of re- 
sidence of the witnesses must be five-sixths 
of two hundred miles. The argument has 
got, therefore, to be brushed aside. 


Ge Order XVI, Rule 19 of the Code, 
therefore, does not have any adverse effect 
in respect of the eight witnesses named by 
the opposite party in the present case. Com- 
mission has been ordered to be issued for 
their examination at Calcuta. The witness 
reside outside the local limits of the juris- 
diction of the Court at Calcutta, a place 
more than two’ hundred miles away, and 
could not be ordered to attend court. There 
is thus no good reason for holding that the 
learned District Judge has committed any 
error of jurisdiction in this behalf, 


7. In this connection learned counsel 
has raised another argument, namely, that if 
the witnesses be found to be under the con- 
trol of the party, no commission should be 
issued for their examination in spite of the 
fact that they may have the right not to be 
ordered to attend court for purpose of their 
examination. Reliance has been placed in 
‘this connection on two decisions (i) in the 
case of Jaya Shanker Mills (Barsi) Ltd. v. 
Hazi Zakaria Hazi Ebrahim, AIR 1962 Andh 
Pra 435 and (ii) in the case of G. Subrah- 
manyam v. G. Venkayya, AIR 1963 Andh 
Pra 429. In the former case after consider- 
ing some cases on the point the learned 
Judges observed— 

“That shows that even in cases where 
there is a statutory right it is open to the 
Court to refuse the same if the witness is 
under the control of the party and the ap- 
plication is not bona fide.’ 
In the latter case another learned Judge of 
the same Court also observed as follows:— 


“A witness residing at a distance of more 
than 200 miles has a right to be examined 


= On commission, whether his evidence is of 


any benefit to the party examining him or 
not, subject to two conditions: 


(1) he is not within the control of the 
party making the application; 

(2) the application is not an abuse of 
the process of the Court or actuated by mala 
fides or fraud.” l 
In the present case the only ground which 
has been put forward for showing that the 
witnesses are within the control of the party 
is that in the application (Annexure 1) one 
witness is the mother of Chandrakala 
Saraogi, the opposite party, another is 
her step-daughter, third is her daughter, 
fourth is her brother, fifth is an elder bro- 
ther of her husband and sixth is her cousin 
on the maternal side. It has also been 
pointed out that four of these witnesses are 
said to be residing in the same house at Cal- 
cutta, two reside in another house and the 
three other witnesses reside at three other 
different places. It has to be borne in mind 
that so far as the present case is concerned, 
the parties have joined issues on the ques- 
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tion whether Chandrakala Saragoi is related 
as the maternal grand-mother of the girl 
Smita Agrawal or not and in such a situa- 
tion close relations are competent witnesses. 
All that appears therefore from the petition 
on which reliance has been placed, is that 
most of the witnesses named therein are re- 
lated to the opposite party. There is hardly 
anything therein on the basis of which it 
can be said that these close relations must 
be deemed to be under the control of the 
opposite party. In view of the relationship 
naturally four: of the witnesses would reside 
in the same house. Can it therefore be said 
merely on that account that the opposite 
party has control over the. remaining wit- 
nesses and if that could be said why could 
it not be said that the witnesses had control 
over the opposite party herself. It is quite 
obvious that what is indicated by being 
within the control of the party is that the 


witnesses are in such a position that they ` 


- would say what they would be asked to say. 
The petitioner did not produce any material 
before the court below nor did she even 
urge by way of rejoinder to this application 
for issue of commission that the witnesses 
were under the control of the opposite party. 


8. In any case the observations of 
their Lordships in the two cases of the 
Andhra Pradesh High Court can amount 
merely to a rule of prudence. Surely there 
is nothing in the Code itself which bars or 
fetters the jurisdiction of the Court to issue 
commission even in respect of such witness- 
es as may be within the control of the party. 
In order to do justice to the parties and in 
fairness to them the Court will always take 
the precaution of not granting to the parties 
opportunity of fabricating evidence. That 
does not, however, mean that in any case 
where there appears some suspicion of a wit- 
ness being within the control of the party, 


the Court has no jurisdiction at all to issue 


commission. With very great respect I am 
not prepared to agree with that view, if that 
be so. In my view all that their Lordships 
of the Andhra Pradesh High Court meant to 
lay down was merely a rule of prudence and 
not a rule of law. It may also be mention- 
ed that the other condition mentioned by 
the learned Judges is one of universal appli- 
cation and is fundamental in its na- 
ture. Where an application is an ab- 
use of the process of the Court 
or actuated by mala fides or fraud, 
surely that application has to be refused 
even though a person may have a statutory 
right in respect thereof. In the present case 
nothing has been shown as to why the prayer 
of the opposite party should be considered 
to be mala fide. 


9. On the question of the bona fide 
of the opposite party it has been stated that 
Chandrakala Saraogi had filed an application 
for being appointed as guardian of the girl as 
far back as in April, 1971 in the Courts at 
Calcutta and the notices thereof had been 
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sent to Purnea to be served on the petitioner 
Lachhmi Devi in November, 1971. This 
wes, however, returned unserved by the peon 
on the ground that the addressee had gone 
out of. Purnea and it is said. that having 
come to know of the application by Chand- 
raxala Saragoi, an application was filed on 
the 18th of November, 1971, by Lachhmi 
Devi herself for appointment as guardian of 
the girl. It is said that. the opposite party 
had no notice thereof and when she learnt 
about the grant of the prayer, she came and 
filed the present application for cancellation. 
It is said further that although she is in the 
position, apparently ‘of an applicant she had 
no option to chocse the forum of the pre- 
sent application and it is not on her own 
thet she filed it in the Court at Purnea. She 
was forced by the circumstances aforesaid to 
file. the application before the District Judge 
wto had granted the prayer of Lachhmi Devi 
and, therefore, her own paya for her exa- 
mination at Calcucta itself ought not to be 
refused on the ground that she had chosen 
her own forum. 


10. That brings me to the question 
whether the order allowing issue of com- 
mission for examination of the opposiie 
party herself is proper. Learned counsel has 
placed reliance on several cases-reported in 
AIR 1926 Pat 277 (Fariduddin Ahmad v. 
Abdul Wahab), AIR 1935 Pat 220 (Babu) 
Gulab Rai Ghutghutia v. (Babu) Mahendra 
Nath Sreemani and AIR 1922 Cal 42 (Kumar 
Sarat Kumar Ray v. Ram Chandra Chatter- 
jee). In Fariduddin’s case the question 
turned round the issue of a commission for 
exemination of a party to the suit. It ap- 
peers that the opposite party of that case re- 
sidd at Patna, but had got an appoint- 
ment at Dacca and, therefore, had gone 
there. The argument was that it was irregu- 
lar to issue a commission for the examina- 
tion of the plaintiff who had a choice of 
foram. In that case also the petitioner had 
been appointed a zuardian of a girl before 
her marriage and z. petition was filed by the 
opposite party who was then living at Patna 
for the removal of the petitioner of that case 
from guardianship and for his appointment in 
his place. It was, therefore, said by the learn- 
ed Judge that in that case the opposite party 
hac no choice of forum and in that circum- 
stance the order directing issue of commis- 


' sion for his examination was upheld. The 


decision of this case in my view supports the 
opposite party more than it supports the peti- 
contention. In the case of- Gulab 
Rai also there was a prayer for examination 
of the plaintiff opposite party to be examin- 
ed on commission at Calcutta which had 
been allowed by. the trial Court. The argu- 


. Ment was addressed that the plaintiff who 


had the right to choose his forum should 
not be allowed tc be examined on com- 
mission at a different place. The learned 


. Judge accepted the proposition that under a 


rule of prudence a distinction has to be 
drawn between the plaintiff who has the 
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Tight to choose his own forum and the de- 
fendant who has no such right in respect of 
the question of issue of commission for 
examination of the party. Reliance was 
placed on an earlier case of this Court re- 
ported in AIR 1925 Pat 125 (Muhammad 
Akbar Ali Khan v. Herbert Francis). But 
in that case on account of another reason, 
namely, that it was risky to compel the.plain- 
tiff to come to Jamtara, the order of com- 
mission owas upheld. In case of Kumar 
Sarat Kumar Ray an application was made 
by a defendant who resided outside the juris- 
diction of the Court and it was held that 
his case was not to be regarded with the 
same strictness as the case of the plaintiff 
who had instituted his suit in the forùm -of 
his choice though he resided beyond the 
jurisdiction of that Court. In this case the 
trial Court had refused the prayer, but the 
learned Judges of the High Court allowed 
the prayer and directed commission to. be 
issued. None of these cases in my view is 
of any help to the petitioner. Broadly 
speaking the prayer made by a plaintiff for 
his examination on commission (sic). As I 
have said earlier, in the circumstances of 
the present case, the opposite party does 
not stand in the shoes of the plaintiff inas- 
much as she had no option to choose her 
forum and it is that which is the determin- 
ing test, upon the cases referred to above, 
for the purpose of granting or refusing 
issue of commission. It cannot, therefore, 
be said that the discretion exercised by the 
learned District Judge in favour of the op- 
posite party is erroneous or perverse. 


ii. I now come to the next point in 
respect of the Court’s jurisdiction to issue 
commission in view of Order XVI, Rule 1 
of the Code. Mr. Ghosh has urged that 
Rule 1 of Order XVI entitles a party to 
get summonses’ issued against the witnesses 
and, therefore, a party cannot make a pra- 
yer for issue of a commission for examina- 
tion of a witness and the Court would not, 
therefore; have any jurisdiction to issue a 
commission for the examination of a wit- 
ness on the prayer of a party. It is said 
further that Rule 1 of Order XVI is not 
superseded by any other provision of the 
Code and therefore Order XXVI, Rule 4 
will not supersede this Rule. I am unable 
to accept this contention. Rule 1 of Order 

JI of the Code allows a party to obtain 
summonses to persons whose attendance is 
required either to give evidencé or to pro- 
duce documents. Order XXVI deals- with 
issue of commission to examine witnesses. 
Summonses issued by Courts are orders ask- 
ing the persons to appear in Court whether 
it be for the purpose of their examination 
or for the purpose of production of docu- 
ments. Order XVI, Rule 19 _ itself says 
that certain persons shall not be ordered to 
attend in person. Can it be said therefore 
that although a person has the right not to 
be ordered to attend in person the Court 
will issue a summons against such a person? 
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Order XVI, Rule 1 obviously applies to a 
case where the person is asked to appear in 
Court. Rule 19 states the exception to the 
rule viz. as to who are persons who cannot 
be forced to attend Court and Order XXVI 
provides for commissions to be issued for 
examination -of such witnesses. The argu- 
ment that a commission cannot be issued 
at the instance of a party and the party has 
only right to obtain summonses is in my 
view without any foundation. Looking’ at 
Order XXVI itself it is quite clear that 
Rule 1 thereof deals with a case of com- 
mission for the examination of any person 
resident’ within the local limits of its juris- 
diction .who is exempted under the Code 
from attending the Court or who is sick or 
infirm. Rule 2 provides for issue of a com- 
mission by the Court “either of its own 
motion or on the application, supported by 
affidavit or otherwise, of any party to the 


. suit or of the witness to be examined”. It 


is quite obvious therefore that a commission 
can be issued on an application of the party 
concerned .as well as on the application of 
the witness himself. The argument of 
learned counsel that the witness himself 
must come to the Court and ask for his 
examination on commission and the party 
has no such right cannot be accepted at all. 


_. 42. Lastly, a prayer has been made 
with regard to awarding costs to the peti- 
toner in respect of the examination of wit- 
nesses at Calcutta. In this connection reli- 
ance has been placed on the fact that in 
some of the reported cases, mentioned 
above, -costs were awarded to the other 
party. So far as the question of awarding 
costs 1s concerned, it appears that the peti- 
tioner never raised the point before the trial 
Court. All that was. said on her behalf 
was that issue of a commission would be 
expensive for her and that was a ground 
for opposing the- prayer of the opposite 
party. The result is that the learned Dis- 
trict Judge has not considered this ect 
of the matter at all. Apart from that it is 
said that it is within the jurisdiction of this 
Court to grant that prayer in the circum- 
stances of this case. My attention has 
been, drawn to the fact that in the case of 
Kumar Sarat Kumar Ray, AIR 1922 Cal 
42 (supra) the Jearned Judges. had awarded 
a cost of Rs. 1000/- payable to the plaintiff 
as costs in order to enable him to make 
adequate arrangements for the cross-exami- 
nation of the defendant. In the case of 
Fariduddin Ahmad, AIR 1926 Pat 277 
(supra) also the learned Judge had directed 
that the costs of the commission to the 
petitioner should be deposited before the 
commission was issued. On this basis it 
has been urged that costs should be award- 
ed to- the petitioner even in this case, 


_ 13. It will appear that in the afore- 
said cases learned Judges were considering 
the question of awarding costs in respect of 
examination on commission -of parties to 
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the suit. It will, however, be noticed that 
there is a distinction between the right of 
a party to be examined on commission and 
the right of a witness whose attendance 


cannot be compelled in the Court itself in. 


this respect. The distinction has been 
borne in mind in several cases. The ques- 
tion has to be approached in that perspec- 


tive. Reference may be made to a decision 
of R. K. Choudhary, J. in the case of Mst. 


Anoora v. Babu Sagarmal,. 1963 BLJR 490 
=: (AIR 1963 Pat 213). . In that case there 


was the question of examination of an ex-. 


pert residing at Simla and thus beyond the 
jurisdiction of the Court. The trial Court 
had awarded costs to the other party and 
the question raised. was whether in such a 
case the Court could award such costs. The 
learned Judge referred .to some of the deci- 
sions of other High Courts, including the 
decision in the case of Jiwibai v. Laxmi- 
chand Abasbhai, AIR 1955 Raj 32 and 
expressed his agreement with the view ex- 
ressed by Wanchoo, C. J. as he then was. 
t was held in that case that where a com- 
mission has to be issued as a matter of 
course, as for example, when a witness re- 


‘gides more than two hundred miles from. 


the court-house there is no question of 
allowing any sum as costs of the opposite 
party, but where the person applying for 
commission is not entitled as of right to 
get himself examined on commission, the 
Court has the power to impose ‘such terms 
as it thinks fit as to the expenses of the 
opposite party also in case the commission 
is issued. The learned Judge was of the 
view that the term “expenses of the com- 
mission” mentioned in Order XXVI, Rule 
15, did not include the costs to the party. 
Reliance was placed on the decisicn in the 
case of Kanji Karsondas v. Nathubhai 
Khimji, AIR 1953 Bom 390. I find myself 
in respectful agreement with the views ex- 
pressed by the learned Judge. It seems to 
me further that it is not within the powers 
of the courts to put another fetter on the 


right of a person who is entitled to be exa-' 


mined on commission by laying down the 
condition that costs will have to be paid 
to the other party by the party applying for 
commission. The Code has not specifically 
laid down any provision to this effect and 
it is well settled that the expense which the 
law demands to be paid by the party isthe 
expense of the commission which does not 
include the expenses to be incurred by the 
other party. In my view laying down a 
condition by a Court in respect of costs 
would undoubtedly result in fettering the 
right of a party and further it would 
amount, to a virtual amendment of the pro- 
vision of the Code in this behalf. am, 
therefore, of the view that where there is 


a right in a person not to be compelled to 


appear in Court for the purpose of his exa- 
mination as a witness, but a commission 
has to be issued for his examination, it 
would neither be- legal nor proper to add 
another limitation to the exercise of 
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right by an order for payment of costs tef 
the opposite party. 

14. In the present case the commis- 
sion was asked for, for the examination of 
eight witnesses and the opposite party her- 
self. I have already discussed earlier that 
the position of the opposite party herself 
prima facie appears to be similar to the 
pesition of a plaintiff, but she did not have 
the right to choose the forum and virtually 
therefore she was in the position of a de- 
fendant. Apart from that it is quite clear 
that the commission has got to be issued 
in this case for the examination of the 
eight witnesses who are living beyond the 
jurisdiction of the Court and . they cannot 
be compelled to appear in person ‘in the 
Court at Purnea. e question is if no cost 
can be awarded for the purpose of exami- 
nation of the eigat witnesses, mentioned in 
the list, will it be proper to award costs to 
the petitioner in respect of the examination 
of the opposite party? If a commission 
has to examine the other eight witnesses, if 
cannot be said that any extra expenses or 
costs would be incurred by the petitioner 
so far as the exemination and cross-exami- 
nation of the opposite party herself is con- 
cerned. In these circumstances, I do not 
thnk it would be a fair order to direct the 
opposite party to pay costs to the petitioner 
in respect of her own examination in the 
case. 

‘15. Learned counsel has, however, 
made a: prayer that this Court may issue 
some direction in respect of the manner of 
the examination of the witnesses inasmuch 
as most of them appear to be members of 
ths same family and some of them living in 
the same house. In this respect I must say 
that it should be the duty of the Court and 

commission to see that a fair and im- 


' partial trial is held. The apprehension of 


the petitioner may not be absolutely with- 
out foundation. I would, therefore, direct 
that the Commissioner shall examine these 
Witnesses at any place convenient to the 
parties and himself other than the houses 
of the opposite party and the witnesses con- 
cerned. 

46. ` Subject to the observations 
aforesaid, this application is dismissed. 
the circumstances of. this case, bowever, 
there will be no order for costs. 


Revision dismissed. 
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Index Note:— (A) Hindu Law — Mig- 
ration — Presumption. (X-Ref:— Evidence 
Act, S. 114. 

Brief Note:— (A) An immigrant is pre- 
sumed to have continued to observe his own 
law till he shows its renouncement and 
adoption of the law of the place to which 
he has migrated. (Case law discussed). 

(Para 9) 


Index Note:— (>) Hindu Succession 
‘Act (1956), S. 1 — Act is mot retrospective 
in operation. (Para 14) 


Cases Referred: Chronological Paras 


AIR 1966 SC 323 = (1965) 3 SCR 
841, Ram Charan Das v. Girja 
Nandini Devi 13 
AIR 1966 SC 1836 = (1966) 2 SCWR 
350, Maturi Pullaiah v. Maturi Nar- 
simham 13 
AIR 1921 PC 59 = 47 Ind App 213, 
Balwant Rao v. Baji Rao 
(1902) 29 Ind App 82 = 4 Bom LR 
365, Rani Parbati Kumari Devi V. 
Jagdish Chunder Dhabal 
(1884-1885) 12 Moor’s Ind App 81 = 
1 Beng LR 125, Soorendranath Roy 
v. Mussamut Heeramonee Burmoneah 7 
. K. Banerji, for Appellant; Nripen- 
dra Narain Roy, for Respondent. 


JUDGMENT :— This second appeal 
has been preferred by the sole defendant in 
a suit for partition. The suit property is 
2.65 acres (wrongly stated by the learned 
Munsif, Shri R. J. Pandey, as 2.25 acres) 
of culturable land in village Dugni, P. S. 
Saraikella, District Singbhum. This land 
admittedly belonged to two brothers, Jagar- 
nath Kumhar and Madhai Kumhar. The 
plaintiff is the widow and the defendant 
the brother of Jagarnath. ; 

2. According to the plaintiff: 

(i) The parties are Bengali Kumbhars 
and governed by the Dayabhaga School of 
Hindu Law; 

(GD Her husband died some 20 years 
before the institution of the suit (the suit 
was filed on the 15th May, 1967); 


(iii) For nearly two years after her 
husband’s death, the parties lived jointly in 
mess and property, but quarrels and dif- 
ferences arose and so the plaintiff separated 
in mess but the property continued to re- 
main joint; 

(iv) Being a female, the plaintiff was 
unable to take part in cultivation of the 
land. So there was a panchaiti whereby it 
Was arranged that the defendant would 
cultivate the entire land and give to the 
plaintiff 12 maunds of paddy every year as 
representing her share of the produce of the 
suit land; 

(v) This arrangement continued until a 
year before the present suit, when trouble 
again arose and the defendant stopped giv- 
ing her share of the produce to her; 

(vi) The plaintiff, therefore, asked for 
an amicable partition but the same having 


1973 Pat/il Vi G-40 


Madhai Kumhar v. Sabi Bewa (G. N. Prasad J.) 


[Prs. 1-5] Pat. 161 


been refused, she has instituted the present 
suit. 

Upon these averments, the plaintiff prayed 
for a partition decree in respect of a moiety 
share in the suit land. 


3. According to the defendant: 


(i) The ancestors of the parties . had 
never any concern with Bengal. They were 
ermanent resident of Seraikella in Bihar. 
ey are governed by the Mitakshara 
School of Hindu Law and by the law of 
Seraikella under which a widow did not in- 
herit her husband’s property but was only 
entitled to maintenance from the agnates 
of her husband who alone inherited his 
property; 

Gi) Jagarnath Kumhar died more than 
20 years before the suit; 

Gif) Jagarnath’s interest in the property 
devolved upon the defendant by the rule of 
survivorship and the plaintiff and her 
daughters were entitled to maintenance 
only. The defendant was all along main- 
taining them; 

(iv) Being misled by some designing 
persons, the plaintiff in 1948-49 had applied 
for mutation of her name in respect of the 
suit land. In that proceeding there was a 
compromise between the parties that the 
defendant would give 12 maunds of paddy 
annually for her maintenance and the land 
would stand mutated in the name of the 
defendant alone; and, 

(v) Since then the plaintiff was receiv- 
ing 12 maunds of paddy every year and 
never laid any claim to the suit land. In 
1965, through the intervention of the gram- 
panch the amount of paddy payable to the 
plaintiff was raised to 13 maunds per year 
and the plaintiff agreed that she would 
never make any claim to the land and the 
family house. 

Substantially upon these averments, the 
defendant claimed that the plaintiff had not 
subsisting interest in the suit land, and so 
she was not entitled to sue for its partition. 

4. The trial Court dismissed the suit 
holding that the parties are not governed 
by the Dayabhaga School of Hindu Law, 
and that the plaintiff is entitled to get only 
13 maunds of paddy by way of mainten- 
ance and not entitled to get half share in 
the suit land as claimed. 

5. But on appeal to the lower ap- 
pellate Court, the suit has been decreed. 
The lower appellate Court has held that the 
ancestors of the parties were original resi- 
dents of Bengal and that the parties are 
governed by the Dayabhaga School of 
Hindu Law. It has further held that the 
husband of the plaintiff died in January 
1938 and as his heir the plaintiff came to 
hold his half share in the suit Jand, and 
although she had allowed the defendant’s 
name alone to be recorded in respect of the 
suit land in the mutation proceeding of 
1948-49 and agreed to receive 12 maunds 
of paddy (later raised to 13 maunds) from 
the defendant each year, she never aban- 
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doned her interest 
which she remained in constructive posses- 
sion through her co-sharer, namely the de- 
fendant. The partition suit having thus 
been decreed, the defendant has come up 
to this Court in second appeal. 


6. The first question which I pro- 
pose to consider is, whether the lower ap- 
pellate Court is right in holding that _ the 
parties are. governed by the Dayabhaga 
School of Hindu Law. Relying in particu~-~ 
lar upon-the evidence of the first witness of 
the defendant himself, the lower appellate 
Court has held that the ancestors of the 
parties had migrated to Dungi in Seraikella 
from Bengal. It has further observed that 
the parties speak Bengali language and that 
the defendant has verified the written state- 
ment in the Bengali script. While the lan- 
guage of the parties cannot be decisive of 
the fact that they are Bengali Kumbhars, 
this is undoubtedly a circumstance which 
the lower appellate Court as the final Court 
of fact was entitled to take into considera- 
tion for lending assurance to the evidence 
of D.W. 1 that the ancestors of the parties 
had migrated from Bengal and settled down 
in Seraikella which is in Bihar. The find- 
ing to this effect being a finding of fact. 
cannot be assailed in second appeal. Once 
it has been established that the parties were 
Original residents of Bengal where the 
Dayabhaga is the prevailing law, = heavy 
onus falls upon the defendant to show that 


after having migrated to Seraikella the 
family of the parties had forsaken their 
personal law and adopted the local law. 


That this is the true legal position is appa- 
rent from at least three decisions of the 
Privy Council to which I will now refer. 


7. In Soorendronath Roy v. Mussa- 
mut Heeramonee Burmoneah, (1884-1885) 
12 Moore’s Ind App 81, the parties were 
members of a Hindu family who several 
generations ago had emigrated from Mithila 
(where the Mitakshara prevails) and settled 
in Bengal (where the Dayabhaga prevails). 
A question arose whether the succession in 
the family was governed by the Mitakshara 
or the Dayabhaga. It was held that amongst 
the Hindus, the. law was in the nature of 
a personal usage or custom;- that an adher- 
ence to family usages was a strong Oriental 
habit and in most places not a weak one; 
and that as the presumption is, that the 
members of a family so emigrated continue 
their family customs, the onus is upon a 
party who alleges cessation of such customs 
to prove that fact. Upon the facts of that 
case their Lordships held that the right of 
succession was governed by the Mitakshara 
7 not by the lex loci, namely, the Daya- 

aga. i 


8. Srimati ` Rani Parbati Kumari 
Devi v. Jagadis Chunder Dhabal, (1902) 29 
Ind App 82, was also a case of a family 
which had emigrated from one part of the 
country (namely, Ghatsila) where the Mita- 
kshara prevails to another (namely, Jam- 
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boni in Bengal) where the Dayabhaga pre- 
vails, and the question was, by which law 
was the succession in the family regulated. 
It was observed at page 96 of the report: 


“The question of succession now in dis- 
pute depends upon the custom of the 


‘family; and in farrilies observing the Mita- 


kshare Shastra the brother, and not the 
widow of a childless man, takes an ances- 
tral estate. The tenacity of such customs, 
even under the strain of migration, has been 
repeatedly recognised by the law in ques- 
tion such as the present. Accordingly, the - 
question being primarily one of personal as 
distinguished from geographical custom, it 
is cf the first importance to inquire of the 
origin of the family. Now, amid a mass oi 
contradiction on almost everything else, it 
is undisputed that these people came from 
the North-West. Tradition names Dhara- 
nugzur as their original home; but the pre- 
cise place is of nc moment, for it is not 
suggested that in any place in the North- 
West does the Dayabhaga prevail. The pre- 
sumption, therefore, is that the family con- 
tinued to observe the Mitakshara, and it 
the contrary has 
been proved.” 

9. Thus, the ratio of these two 
Privy Council ‘decisions is that a Hindu 
family, migrating from one part of India 
to another, is presumed to continue to ob- 
serve the Shastras by which-it was govern- 
ed, and the presumption can only bə di 
placed by showing that the immigrant has 
rencunced the law of his place of origin 
and adopted the law of the place to which 
he had migrated. 


10. The third decision of the Privy 
Council to which I wish to refer on this 
aspect of the case is Balwant Rao v. Baji 
Rao, 47 Ind App 213 = (AIR 1921 PC 
59). The dispute there was with regard to 
the character of the interest in the suit pro- 
perty held by a Hindu lady named Saras- 
wati. The property was situated at Chikni 
and Bidhi in the Warda district of Madhya 
Pradesh, and she had succeeded to it upon 
the death of her father Bapuji. Bapuji was 
a Maharashtrian Bzahman, and, therefore, 
if the succession to his property was goy- 
erned by the Maynka Law which is- pre= ` 
valent in Maharashtra, then Saraswati held 
an absolute interes: in her father’s pro- 
perty. On the other hand, if the succes- 
sion was governed by the local law prevail- 
ing in Madhya Pradesh, then she held only 
a lice-interest therein. In dealing with i 


‘protlem, Lord Dunedin made the following 


observation at page 219 of the report: 

“Now it is cercain that Bapuji did not 
originally live at Chikni, the place where 
he was actually living when he started on 
the pilgrimage in tke course of which death 
overtook him. He was an immigrant. 
Whet law did he bring with him? Of course, 
if nothing is known about a man except 
that he lived in a’certain place, it wiil be 
assumed that his personal law is the law 
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which prevails in that place. In that sense 
only is domicil of importance. But if more 
is known, then in accordance with that 
knowledge his personal law must be deter- 
mined; unless it can be shown that he has 
renounced his original law in favour of the 
law of the place to which he migrated.” 
And finding that there was “no trace of 
evidence” that he had ever renounced the 
Mayuka law, the Privy Council held that 
Saraswati had succeeded to her father in an 
absolute inheritance. 


it. In the present case also, there 
ig no trace of evidence that the parties or 
their ancestors had after migrating to Serai- 
kella from their original abode in Bengal 
renounced the Dayabhaga and adopted the 
Mitakshara or the local law of Seraikella, 
Indeed, upon the case set up by the defen- 
dant to the effect that the parties had never 
any concern with Bengal — which has fail- 
ed—it is idle to expect.that the defendant 
would have led any evidence of “renuncia- 
tion”. I am, therefore, of the opinion that 
the lower appellate Court has rightly held 
that the succession to Jagarnath Kumbhar’s 
estate was governed by the Dayabhaga 
School of Hindu Law. It must follow that 
the plaintiff had succeeded to the half inte- 
rest in the suit land which belonged to her 
husband. 


12. I will next refer to two docu- 
ments which form the basis of the main 
argument which Mr. H. K. Banerji has ad- 
vanced before me in this appeal. One of 
them is the. petition of compromise dated 
the 7th June, 1949, which the parties had 
filed before the Revenue Officer in the 
mutation case of 1948-49. A certified copy 
of this document, which is in the Oriya 
language, is Ext. D and its English render- 
ing which has been supplied to me by Mr. 
Banerji reads thus: 

“Petition of compromise by both sides. 
Your honour, 

The above mentioned objector Madhai 
Kumhar will pay 12 mds. of paddy every 
year to petitioner Sabi Bewa for her main- 
tenance and livelihood and receipt to be 
pranted after deposit of the paddy. The 
said Sabi Bewa will stay in the house. The 
name of Madhait Kumhar may be mutated 
with respect to the lands after striking off 
her name. We both file this compromise 
petition with respect to the above and they 
will not pursue the litigation. 


Yours 
Agreed that Madhai Kumhar also to 
pay 12 mds. of paddy within seven days to 
Sabi Bewa for last year’s due and receipt 
to be granted by Sabi Bewa with respect to 
the same.” 


The other document is the Ekrarnama 
dated the 24th November 1965 executed by 
both the parties before the Dughni Gram 
Panchayat. This document, which is in the 
Bengali language, is on the record as Ext. 
C, and an English rendering of it which has 
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ma supplied to me by Mr. Banerji reads 
us: 


“Today on 24-11-65 in Dughni Gram 
Panchayat and before other gentlemen who 
have- signed below it is agreed that one more 
maund of paddy to be added to the quan- 
tity of 12 mds. of paddy which was being 
given as maintenance yearly from Madhai 
Kumhar with respect to our Dughni Mouza 
lands. To this I have gladly agreed. To 
this I shall never object to our recorded 
lands or in our houses. If I do then such 
objection will not be entertainable either 
before the Panchayat or the Court. For 
this in sound health I am executing the 
agreement sc that it may be of help in 
future. Receipt of the yearly paddy will 
be acknowledged before Panchayat people.” 
The argument of Mr. Banerji is that these 
two documents should be read as operating 
as a surrender of the plaintiff’s interest in 
the property of her husband so that it is 
no longer open to the plaintiff to sue for 
partition of the Dughni property. The an- 
swer to this contention depends upon what 
law governs the family. If the family is 
governed by the $Dayabhaga School of 
Hindu Law, as I have found above, then it 
is impossible to accede to this contention 
of Mr. Banerji that Exts. D and C operate 
as deeds of surrender. The reason is that 
a surrender can validly be made in favour 
of the next presumptive heir, which capa- 
city the defendant never possessed, because 
admittedly Jagarnath Kumhar had also left 
behind two daughters, Ratan and Pema, 
who had certainly a preferential right of in- 
heritance to his estate as against the defen- 
dant. Mr. Banerji also suggested that these 
two documents operated as an intention of 
the plaintiff to abandon her interest in the 
suit. land. But the wordings of neither of 
these two documents lend support to this 
argument of Mr. Banerji. In Ext. D, the 
plaintiff said nothing about her title in the 
suit land. She merely said that she would 
not proceed with the mutation case. In 
other words, she abandoned the litigation, 
and not her interest in the land. In Ext. C, 
the lady spoke about the suit land as “Ama- 
der Dughni Mouza lands”. Therefore, even 
in November 1965, she had not manifested 
any intention to part with her interest in 
the suit land. I am, therefore, unable to 
accept the contention of Mr. Banerji that 
by executing these two documents (Exts. D 
and C) the plaintiff had parted with her 
interest in the suit land. 


13. Mr. Banerji has next argued 
that these two documents (Exts. D and C) 
should be read as constituting a family 
settlement between the parties so that the 
parties are precluded from resiling from 
their terms. In support of this contention 
Mr. Banerji has relied upon Ram Charan 
Das v. Girja Nandini Devi, AIR 1966 SC 
323 where it has been held that Courts give 
effect to a family settlement upon the broad 
and general ground that its object is to 
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settle existing or future disputes regarding 
property amongst members of a family and 
that the word “family” in the context is 
not to be understood in a narrow sense of 
being a group of persons who are recognis- 
ed in law as having a right of succession or 
having a claim to a share in the property in 
dispute. Reference was also made to Ma- 
turi Pullaiah v. Maturi Narasimham, AIR 
1966 SC 1836 where the point decided was 
that although a conflict of legal claims in 
praesenti or in futuro is generally a condi- 
tion for the validity of a family arrange- 
ment, yet it is not necessarily so, and that 
even bona fide disputes, present or possible, 
which may not involve legal claims would 
be sufficient. Members of a joint Hindu 
family may, to maintain peace or to bring 
about harmony in the family, enter into 
such a family arrangement. If such an 
arrangement is entered into bona fide and 
the terms thereof are fair in the circum- 
stances of a particular case, Courts will 
more readily give assent to such an arrange- 
ment than to avoid it. Unfortunately for 
the defendant, no case of family arrange- 
ment was put at the trial; rather the definite 
case set up by the defendant was that the 
plaintiff had no share in the suit land, but 
was only entitled to maintenance and the 
dispute which was settled by Exts. D and 
C related to quantum of maintenance, to 
_ which, according to the defendant, the plain- 
tiff was entitled under the law. It was 
never suggested at the trial that Exts. D 
and C were entered into by the plaintiff in 
respect of her share in the suit Jend. In 
my opinion, therefore, it is not possible to 
entertain the argument of Mr. Banerji on 
the basis of a family arrangement for the 
first time in this Court. Besides, as I have 
already pointed out, the terms of Exts. D 
and C do not lend support to the theory 
that the plaintiff had parted with her inte- 
rest in the suit land. The arrangement was 
really for the purpose of management and 
cultivation of the suit land. It was never 
the intention of the parties that even though 
the defendant did not deliver the agreed 
amount of paddy to the plaintiff, as stated 
in paragraph 6 of the plaint, she was de- 
barred from claiming her half share in the 
suit land. I have, therefore, no hesitation 
in rejecting this contention of Mr. Banerji. 


14, Lastly, it has been argued that 
the suit which is one for partition must fail 
on the ground that the two daughters of 
the plaintiff have not been impleaded al- 
though they are necessary parties to the 
suit. In support of this contention Mr. 
Banerji has relied upon the second rule 
contained in Section 10 read with Class I 
of the Schedule of the Hindu Succession 
Act, 1956. The argument is that the two 
daughters of the plaintiff had interest in the 
suit property which formerly belonged to 
their father and, therefore, they were neces- 
sary parties to the suit for partition. This 
argument pre-supposes that the Hindu Suc- 
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cession Act is retrospective in its operation 
and that it governs even such succession 
amcngst the Hindus, which took place prior 
to =he 17th June, 1956, which is the date 
when the Act cams into force. But it is 
quite clear that the Hindu Succession Act 
has no such retrospective operation. Jagar- 
nath Kumhar had died in 1938, that is to 
say long before the Hindu Succession Act 
cawe into force and under the law, to which 
the parties were then governed, the plaintiff 
alone had become entitled to her hus>dand’s 
esiate. It is impossible to hold that after 
the 17th June, 1956, her daughter also ac- 
quired an interest in the suit land. This 
coniention also must, therefore, fail. 


15. In the result, this appeal fails 
and is, accordingly, dismissed; but in the 
circumstances, there: will be no order as to 
cosis. i 

Appeal dismissed. 
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Ramnandan Singh, for Appellants; Shi- 
vanandan Roy, for Respondents. 


JUDGMENT:— Four of the plaintiffs 
are appellants in this second appeal. There 
werz 6 plaintiffs when the suit was originally 
filec. The suit was for declaration of title 
and recovery of possession in respect of the 
suit land, being abcut 3 kathas in arez. The 
suit was decreed. An appeal was preferred 
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by the defendants first set. Ramsarup Singh 
and Ramjiwan Singh (Plaintiffs Nos. 3 and 
4) were made Respondents 3 and 4 in the 
appeal. It is not in dispute that these two 
plaintiffs-respondents died during the pen- 
dency of the appeal in the court below. It 
is also not in dispute that there was no sub- 
stitution of the heirs of the deceased plain- 
tiff-respondents. ‘The title appeal, however, 
allowed and the suit has been dismiss- 
e 

2 The first contention that has been 
raised on behalf of the appellants in this 
Court is that the plaintifi-respondents Nos. 3 
and 4 having died in the court below and 
no substitution having taken place, the ap- 
peal in the court below had abated. Conse- 
quently, the judgment and the decree of the 
lower appellate court must be set aside. 


3. In this Court, an affidavit has been 
filed on behalf of the Respondents, in which 
a genealogical table has’ been given and it 
has been stated that appellant No. 1, who 
is the eldest member of the family, is the 
Karta of the family and represented the 
interests of each and every member of the 
family, including the heirs and legal repre- 
sentatives of the deceased  plaintiff-respon- 
dents Nos. 3 and 4, in the lower appellate 
court. 


4, The main question, therefore, for 
consideration that arises in the context of 
the points raised in this Court is whether 
the suit filed by the plaintiffs was a suit in 
which one of the plaintiffs represented the 
entire body of the plaintiffs. It has been 
pointed out in several decisions that, whe- 
ther one of the plaintiffs (as karta of a 
Hindu Joint Family) 
family in a particular litigation depends on 
the facts and circumstances of each case. 
The question of representation in every case 
is essentially or entirely one of fact. 


5. So far as a joint Hindu family is 
concerned, there may be two situations. In 
one situation the Karta of the joint family 
is impleaded in the suit as the Karta, and, 
therefore, represents the family. The other 
members of the family may or may not 
be impleaded in the suit. If they are joined, 
in such a situation, they are not necessary 
parties and their being joined in the litigation 
is mere surplusage. The other situation may 
‘jbe that although there may be a joint Hindu 
family, yet in the litigation itself no indivi- 
dual member of the joint family is implead- 
ed in a representative capacity. Conse- 
quesnces will be widely different in these two 
situations. In the first situation if one of the 
members of the joint family dies and no 
substitution takes place, the family will be 
deemed to be represented through the 
member who was representing the family 
in the litigation. In the second situation, 
however, if there is a death and no substitu- 
tion takes place, there is abatement, so far 
as the heirs of the deceased are concerned. 
The two differing situations, as mentioned 
by me just now, can be well illustrated by 
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the two decisions, reported in AIR 1953 Pat 
324 (Awadh Bihari Prasad v. Thaman Mahto), 
and AIR 1953 Pat 326 (Jaigobind Missir v. 
Nageshwar Prasad). 


o & In the light of these discussions, 
it may now be necessary to examine the 
plaint in the suit. Paragraph No. 1 of the 
Plaint is as follows: 


qag FACET To La Y Jaera ara 
$ are gaa st gaa are g AY Hed ara 
To & at g A Area aaa $ Tae TATA 
at CAPITA B, SPT aaqa ATLA 
To at va uta ate qroaz Alo F 
aa F Gt 1 & Fara F Sagres ow st 
aaa Fare gar gal gates Sias a 
gf arqadar aay ats aed at feasa 
ata BU ales grt gagna AUT fea STA 
2 | | 
It has to be noticed that in this paragraph, 
although it is stated that the plaintiffs 1 to 
4 are members of a joint Hindu family, it 
is not stated as to who is the Karta. If re- 
presentation through one of the plaintiffs 
was intended, one would expect that there 
would bə mention of the fact as to who 
was the Karta of the joint family. It is fur- 
ther to be noticed that in the latter portion 
of this paragraph, it is stated that the plain- 
tiffs are being impleaded as representing 
their own children. This, to my mind, nega- 
‘tives the theory of representation. I am, 
therefore, of the view that on the plaint, as 


filed, it cannot be said that one of the plain- 
tiffs represented the entire family. 


7. Learned Counsel for the respon- 
dents relied upon a decision of the Supreme 
Court, in Civil Appeal No. 836 of 1964 
(Naraindas v. Ram Kishan) disposed of on 
3-2-1967 (SC). In this case, one of the ap- 
pellants died, while the appeal was pending 
in the Supreme Court. Their Lordships ob- 
served that it wes not necessary to bring the 
heirs of the deceased respondent on the re- 
cord, because 

“the suit and the appeal therefrom in 
the High Court proceeded on the footing 
that the appellants formed a joint and un- 
divided Hindu family and, therefore, the first 
appellant as the father and Karta of the 
family represented all its members, including 
the heirs and legal representatives of the de- 
ceased second appellant.” 


It thus appears that in this case, on the facts 
and in the circumstances of the case, their 
Lordships held that the first appellant being 
the Karta of the family, represented all the 
members. This case is, therefore, on facts 
distinguishable from the present case. More- 
over, in the case before the Supreme Court, 
even if some of the members of the family 
had not been impleaded initially in the ap- 
peal, the appeal would have been competent, 
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in view of the principles laid down by the 
Supreme Court in the case of Mahabir Pra- 
sad v. Jage Ram, AIR 1971 SC 742. For all 
these reasons. I think that the Supreme 
Court decision relied upon is distinguishable. 


8. I am thus of the view that the 


appeal in the court below had abated as 
against the heirs.of the deceased respondents. 
I am also. of the view that, as a result of 
the said abatement, the appeal in the court 
below abated as a whole, for the appeal if 
allowed: would result in conflicting decrees 
(see State of Punjab v. Nathu Ram, AIR 
1962 SC 89). - 8 


9. In these circumstances, the judg- 
ment and decree of the lower appellate court 
have to be set aside. The learned counsel 
for the respondents first set stated that.in 
view of my decision, he should be permitted 
to file an application in the court below for 
setting aside abatement and for substitution 
of the heirs of the deceased respondents in 
appeal in the. court below. I think, this 
prayer should be allowed. I would accord- 
ingly, set aside the judgment and decree of 
the lower appellate court and send the case 
back to the court below, with a direction 
that if such an application is filed, it may be 
considered by the court below on merits 
after considering objections, if any, filed on 
behalf of the plaintiffs. Thereafter, the learn- 
ed court below should dispose of the appeal 
_ in accordance with law. There will be no 
order as to costs in this appeal. 


Appeal allowed. 
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Index Note: — Civil P. C (1998), 
0O. 41, R. 17 — Appellant absent on date 
of hearing — Dismissal of appeal on merits 
is illegal. 

Brief Note: — When the appellant 
does not appear when the appeal is called 
on for hearing, the court may either ad- 
journ it or dismiss it for default but it has 
no power to dismiss the appeal on merits, 
so that the appellant may get an opportu- 


nity to establish sufficient cause, if any, 
under Order 41, Rule 19 of the Code. 
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UNTWALIA C. J. :— This 


A ph A A a 


miscella- 


neous judicial cese was filed by the peti- 


tioners under Order 41; Rule 19 of the 
Code of Civil Procedure, hereinafter called 
tke Code, for restoration of Second Appeal 
28 of 1967, and revision of the judgment 
and order dated the 25th January, 1969 
passed therein by Mahapatra, J. The said 
learned Judge was not a member of this 
court when the miscellaneous . judicial case - 
ceme up for hearing before G. N. Prasad, 
J.. on 5-1-71. The appellants or their coun- 
sel had not appeared when the second ap- 
peal was taken up for hearing on 25-1-69, 
the respondents’ counsel had appeared. In-. 
stead of dismissing the appeal for default 
Mahapatra, J., cursorily examined its merits 
and finding no merit in it dismissed it as. 
such. Before G. N. Prasad, J., Mr. S. C. 
Chose, learned counsel for the petitioners 
relied upon a Bench decision of this court 
ir Mosafir Mahton v. Mt. Bachani, AIR 
1963 Pat 1. Buc the correctness of that 
decision was doubted in view of the deci- 
sion of the Supreme Court in Sukhpal Singh 
v. Kalyan Singh, AIR 1963 SC 146 follow- 
ed by a Full Bench of the Allahabad High 
Court in Babu Fiam v. Bhagwan Din, AIR 
1966 All 1 (FB) and hence the case has 
come up before us on reference by the 
learned Single Judge. 


2. The petitioners’ case is that the 
property in dispute measured 15.35 acres 
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of agricultural lands although the area 
mentioned in the judgment of this Court 
dated 25-1-69 is more. The suit was dis- 
missed by the learned Subordinate Judge of 
Palamau on 1-8-61, but on appeal by the 
plaintiffs his decision was reversed by the 
learned District Judge of Palamau by his 
judgment dated 12-10-66. The petitioners 
preferred the second appeal from the judg- 
ment and decree of the District Judge. Se- 
cond Appeal 28 of 1967 came up for the 
first time for hearing on a Saturday which 
was a working day. The appeal had been 
filed through Mr. Kumar Sidheshwar Pra- 
sad Singh but later on the petitioners did 
not take work from him for certain reasons 
and engaged Mr. M. K. Varma, another 
Advocate. He was entrusted with the brief 
and put in charge of the case. On the 
24th January, 1969 when Mr. M. K. Varma 
was in the High Court, he received a mes- 
sage at 12 O’clock that his brother was 
seriously ill at his village home near Dal- 
Mianagar, which village is about 80 miles 
from Patna. He at once drove in a car 
to his village home with his clerk Shri 
Kamta Prasad. There, due to exhaustion, 
he was himself laid down with cold and 
fever. He came back to Patna on the fol- 
lowing Monday and found that Second 
Appeal 28 of 1967 was listed on the daily 
list for hearing before the Hon’ble Mr. 
Justice Mahapatra and it was disposed of 
ex parte in absence of the Advocate for 
the appellants. 


3. A counter-affidavit has been filed 
on behalf of the opposite parties 1 to 5 
who were plaintiff respondents in the second 
appeal. They do not accept the version 
given by the petitioners in their application 
which is affidavited by Shri Kamta Prasad, 
clerk of Mr. M. K. Varma. An affidavit in 
reply has also been filed. After hearing 
learned counsel for the parties, I have come 
to the conclusion that Mr. Kumar Sidhe- 
shwar Prasad Singh was present in the 
High Court but not in the court of Mr. 
Justice Mahapatra. Since the petitioners 
were not taking work from him, he had 
left all interest in the matter and did not 
attend to it when the appeal was called on 
for hearing. I am also satisfied that Mr. 
M. K. Varma was compelled to proceed to 
his village home suddenly with his clerk 
without making any arrangement for his 
cases. The second appeal came up on the 
daily list on the 25th January, 1969. If the 
application under Order 41, Rule 19 of 
the Code is maintainable then, in my opin- 
ion, sufficient cause has been made out for 
restoring the appeal to its file by treating 
the order of Mr. Justice Mahapatra as, in 
effect and substance, an order dismissing 
the appeal for default. But the question is 
whether the judgment and order passed by 
a learned single Judge of this court on 
25-1-69 -had the force of a decree or it had 
the effect of -dismissing the appeal for de- 
fault. In that case the relevant 


D. D. Singh v. Ram Naresh (Ontwalia C., J.) 


question 


[Prs. 2-4] Pat. 167 


which falls for determination is whether the 
learned single Judge had power and juris- 
diction to dismiss the appeal on merits in 
default of the appellants. If the order on 
merits was without jurisdiction, it had obs 
viously the effect of dismissing the appeal 
on default.. In that event the application 
under Order 41, Rule 19 of the Code will 
be maintainable. But if the learned Judge 
had the power to dismiss the appeal on 
merits then the remedy under Rule 19 will 
not be available to the petitioners and the 
judgment and decree of this court cannot 
be interfered with in is miscellaneous 
judicial case. 


4. It is undisputed that the relevant 
Rules of Order 41 of the Code to which 
reference will be made hereinafter were 
applicable to the procedure of the second 
appeal in view of the provision contained 
in Order 42, Rule 1 of the Code. When 
the appellate court does not dismiss an 
appeal under Rule 11 of Order 41 then it 
has to fix a day for its hearing under Rule 
12 (1). The power to adjourn the hearing 
is not expressly provided for in any Rule 
but it has to be culled out from Rule 16 
which says:— : 

“(1} On the day fixed, or on any other 
day to which the hearing may be adjourn- 
ed, the appellant shall be heard in support 
of the appeal. 


(2) The court shall then, if it does not 
dismiss the appeal at once, hear the respon- 
dent against the appeal, and in such case 
the appellant shall be entitled to reply.” 


Rule 30 of Order 41 prescribes as to when 
and where the judgment in appeal is to be 
pronounced. The appellate court after 
hearing the parties or their pleaders and 
referring to any part of the proceedings 
whether on appeal or in the court from 
whose decree the appeal is preferred, to 
which reference may be considered neces 
sary, is to pronounce judgment thereafter. 
What are to be the contents of the judge 
ment is provided for in Rule 31. There is, 
therefore, no difficulty where parties of 
their pleaders are present and are heard, 
When the appellant appears and the respon- 
dent does not appear, the apeal is to be 
heard ex parte in accordance with sub-rule 
(2) of Rule 17. It may be pointed out that 
Rule 15 provides— 


“The notice to the respondent shall 
declare that, if he does not appear in the 
Appellate Court, on the day so fixed, the 
appeal will be heard ex parte.” 


When the appeal is heard ex parte, the res- 
pondent can apply under Rule 21 for its 
re-hearing. Similarly, if the appellant does 
not appear when the appeal is called on for 
hearing, the appellate court may make an 
order that the appeal be dismissed under 
Rule 17 (1). In the Civil Procedure Coda 
of 1882 the word used in the corresponding 
provision was ‘shall’ but in spite of the 
thange in the phraseology, almost consist- 
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ently by all the High Courts the view has 
been taken that when the appellant does 
not appear when the appeal is called on for 
hearing, the court may either adjourn it of 
dismiss it for default, it has no power fo 
dismiss the appeal on merits (Vide Musali- 
arakath Muhamad v. Manavikrama, AIR 
1923 Mad 13; Maung Than Ge v. Maung 
Po Thin, AIR 1925 Rang 96; Basudev V. 
Bideshi, AIR 1929 Rang 11 (2); Taher 
Sheikh Chowkidar v. Otaruddi Howladar, 
AIR 1929 Cal 475; Digendra Chandra V. 
Radha Ballav, AIR 1953 Assam 191; Kaw- 


leshwar Singh v. Raghubir Singh, AIR 1961 


Pat 299; Kundha Singh v. Punjab State, 
AIR 1962 Punj 82 and Mosafir Mabton V. 
Mt. Bachani, AIR 1963 Pat 1). 


5. A learned single Judge of this 
court had taken a contrary view in Daulat 
Singh v. Kesho Prasad Singh, AIR 1921 Pat 
325 but this was overruled by the Bench 
in AIR 1963 Pat 1. 


6. In Allahabad High Court the 
view taken has not been consistent. A 
Bench of the Allahabad High Court in 
Nasir Khan v. Itwari, AIR 1924 All 144 
following the Madras case reported in AIR 
1923 Mad 13 fell in line with the other 
High Courts. But a learned Single Judge 
in Mohammadi Hussain v. Mt. Chandro, 
AIR 1937 All 284 expressed the view that 
when the appellant’s pleader is not prepar- 
ed to argue the appeal after his prayer for 
adjournment has been rejected then even if 
the appeal is dimissed for default, it has the 
force of a decree; court should in such 
cases proceed in the manner Jaid dewn by 
Order 41, Rules 30 and 31 of the Code. 
But a Bench of the Allahabad High Court 
did not approve this view in Mathura Das 
v. Narain Das, AIR 1940 All 248. The 
opinion expressed by Bennet, J., delivering 
the judgment on behalf of the Bench is 
that in a case where the appellant or his 
pleader is not prepared to address the court, 
the court may pass an order of dismissal 
for default but such an order does not 
necessarily mean that the appeal is dismissed 
for default of appearance; in such circum- 
tances the order means that the appeal is 
dismissed for default of proof. Earlier, 
however, the same Bench had expressed 
the view in Chimman Lal v. Zahur Uddin, 
AIR 1938 Al 548 that in a case where the 
appellant or his pleader does not appear or 
appears’ but does not argue, the appeal can 
be decided on merits. The earlier Bench 
decision in AIR 1924 All 144 was not fol- 
lowed and the view of the Single Judge in 
AIR 1937 All 284 seems to have been ap- 
proved. 


bi Te In my considered judgment, 
when the appellant or his counsel does not 
appear when the appeal is called on for 
hearing, the case is squarely covered by the 
provision of Order 41, Rule 17 (1) of the 
Code. The court has no power to dispose 
of the appeal on merits. If it were to be 
held that the court in absence of the appel- 
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lant can examine the merits of the appeal 
then two difficulties stare in the face. Tho 
first is that in such a case when the appeal 
is dismissed, the appellant will have no 
remedy of applying for its restoration under 
Rule 19 while when the appeal is heard ex 
parte. and allowed in absence of tae res- 
pondent, the respondent gets a remedy for 
its re-hearing under Rule 21. In an equal 
and similar situation, it would be placing 
the appellant and respondent in two differ- 
ent positions, the respondent getting an 
opportunity of establishing sufficient cause 
while the appellart being debarred from an 
opportunity of establishing such fact how- 
ever strong the case may be. The other 
difficulty is that if the appeal is fit to be 
allowed then the respondent will be called 
upon to be heard, and this will be going 
against the spirit of Rule 16. 


8. The point may create some diffi- 
culty when the appellant or his advocate 
appears, applies for time but does not get 
it and thereafter is unable to argue. If it 
is a pure case of refusal to argue, the mat- 
ter may be different. But I should have 
thought that expressing inability to argue 
should make the case one of non-appear- 
ance of the appellant. The Supreme Court 
seems to have taken the view in AIR 1963 
SC 146 that in such a situation it will be a 
case of refusal to argue, and even in such 
a case the appellate court is not bound to 
go into the merits of the appeal and decide 
it but it may dismiss it. What will be the 
effect of such d:smissal is not very clear. 
The facts of the case of Thakur Sukhpal 
Singh decided by the Supreme Court are 
these. In the Madhya Bharat Hish Court 
the appellant’s first appeal came up for 
hearing on a certain date. Learned counsel 
for the appellant stated that he had no in- 
struction to represent him. The appellant’s 
application for adjournment was rejected. 
He was not prepared to address the court. 
The High Court, therefore, dismissed the 
appeal following the decision of the Allaha- 
bad High Court in Mathura Das’s_ case, 
AIR 1940 All 248. Treating this as a dec= 
tee, the decision was challenged before the 
Supreme Court on grant of special leave to 
appeal. The question posed for determi- 
nation Wwas-— 


“Whether the appellate court is bound 
to decide an app2al on merits on the basis 
of the material on the record when the 
appellant appears at the hearing but does 
not address the Court.” l 
The decision of Niamatullah,. J., in Mo- 
hammadi Hussain’s case in AIR 1937 All 
284 was not approved. It overrulirg by a 
Division Bench in AIR 1940 All 248 seems 
to have been referred to with approval. 
Thinking that the Supreme Court case lays 
down that in a case of default the appellate 
Court may dismiss an appeal for default or 
proceed to dispose it of on merits, the Full 
Bench of Allahabad High Court in AIR 
1966 All 1 has obliterated the distinction 
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between a case of non-appearance of the 
appellant or his counsel and a case where 
he appears but for one reason or the other 
does not address the court. I am unable 
to subscribe to this view. My considered 
opinion is that the decision of the Supreme 
Court does not in any way disturb the con- 
sistent line of authorities of the various 
High Courts given with reference to Order 
41, Rule 17 (1) of the Code that in a case 
of non-appearance of the appellant simpli- 
citer the Court has no power to dispose of 
an appeal on merits. The Supreme Court 
was not concerned with a case of this kind. 
In the whole of the judgment there is no 
reference to Order 41, Rule 17 nor is there 
any discussion in respect of the change of 
the word “shall” in the old Code to ‘may’ 
in the new Code. The ratio of the Sup- 
reme Court case, in my opinion, is that in 
a case where the appellant is present but 
does not argue, the appeal may be dismiss- 


ed for default, or may be disposed 
of on merits. If it is dismissed for 
default, I would venture to i 


that the dismissal would be under Order 41, 
Rule 17, treating it a case of non-appear- 
ance, or it may be said that the dismissal 
would be under the inherent power. The 
third view is also possible to be taken as 
was taken by the Allahabad High Court 
in AIR 1940 All 248 that the dismissal is 
for failure of the appellant to show that the 
judgment appealed from is fit to be upset 
by the appellate Court. If, however, in a 
situation like that, the appeal is disposed 
of on merits, undoubtedly it will have the 
effect of a decree of the appellate Court. 
When the learned Judge delivering the 
judgment on behalf of the Full Bench in 
AIR 1966 All 1 felt confronted with the 
Situation of disapproval by the Supreme 
Court of the judgment of the learned single 
Judge in: Mohammadi Hussain’s case, AIR 
1937 All 284 which was overruled by the 
Division Bench in Mathura Das’s case, he 
merely said in paragraph 37 of the judg- 
ment at page 8 that it is not necessary to 
discuss this case. Even after noting at 
page 9 that the Supreme Court has referred 
with approval the Bench decision in Ma- 
thura Das’s case, the learned Judge pro- 
ceeded to say in paragraph 41 that— 


“According to this decision, therefore, 
the Court may act under Order XLI, Rule 
30 if the appellant and his pleader are not 
prepared to address the Court. This unpre- 
paredness to address as I have said above 
may consist in refusal or inability to add- 
ress or in the fact that the appellant is ab- 
sent, and, to my mind in all these cases the 
Court has the power to dismiss the appeal 
for ‘default of proof’ that the judgment 
appealed against is erroneous, i.e. to dis- 
miss the appeal on merits.” 


With utmost respect I am unable to sub- 
scribe to this view. The unpreparedness to 
address cannot be equated with the absence 
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of the appellant. In the former case one 
of the three situations referred to above 
by me may arise but in the latter, there is 
no doubt in my mind, the appellate Court 
has no power to dispose of the appeal on 
merits; it can either adjourn it or dismiss 
it for default, so that the appellant may get 
an opportunity to establish sufficient cause, 
if any, under Order 41, Rule 19 of the 
Code. Having given my most anxious con- 
sideraticn to the point at issue, I reiterate 
what I have said in AIR 1961 Pat 299 and 
what hes been said by a Bench of this 
Court, of which I was a member, in AIR 
1963 Pet 1. 


9. Whatever difficulty may be ex- 
perienced in dealing with a case of the ap- 
pellant or his pleader expressing his inabi- 
lity to argue amounting to refusal to argue, 
I have not the slightest difficulty in apply- 
ing the law laid down by this Court in the 
two cases, just referred to above, to the 
facts of the instant case which was a case 
of non-appearance of the appellants or 
their counsel when the appeal was called - 
out for hearing. In this case the learned 
Judge had no power or jurisdiction to dis- 
miss the appeal on merits as he proceeded 
to do. The effect of his order would be 
its dismissal in default and the remedy 
under Order 41, Rule 19 of the Code is 
available to the petitioners. I have already 
indicated that sufficient cause has been 
made out in this case. The application is, 
therefore, allowed, the judgment and order 
of the learned Single Judge of this Court 
dated 25-1-69 in Second Appeal 28 of 1967 
are set aside and the appeal is restored to 
its file. But one thing must be made clear 
that the second appeal had been dismissed 
against respondent 7 who has been implead- 
ed as opposite party 7 in this M. J. C. appli- 
cation for non-compliance with certain per- 


‘emptory order of the Bench. The restora- 


tion of the second appeal cannot and does 
not mean its restoration against respondent 
7 also. By an order dated 28-10-68 it was 
held by a learned Judge of this Court that 
the whole appeal had not become incompe- 
tent because of its dismissal against res- 
pondent 7. Its effect will be considered at 
the time of hearing of the second appeal 
which is being restored by this judgment 
and order. The M. J. C. application, there- 
fore, as already stated, is allowed subject to 
the observations made. There will be no 
order as to costs. 


SARWAR ALI, J.:— 16. I agree. 
Appeal partly allowed. 
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Jagdish Mahton, Appellant v. Moham- 
mad Elahi and others, Respondents. 

Appeal from Appellate Decree No. 683 
of 1967, Dj- 11-11-1972, against order of 
Krishna Bihari Verma, ist Addl. Dist. J. 
Hazaribagh, D/- 30-8-1967. 

Index Note:— (A) Civil P. C. (1908), 
©. 22, R. 11 — Where appeal does not 
abate as a whole. 


Brief Note:— (A) Where an appellant 
in second appeal did not claim any relief 
against one respondent who was merely 
impleaded as pro forma defendant and 
that respondent had not also contested the 


suit in the trial Court or in the first appel- 


late Court, on the death of that respandent 
merely because ‘the second appeal abated 
against him the entire second appeal could 
not be said to be incompetent. (Para 7) 


Index Note:— (@) Minda Sucression 
Act (1956), Ss. 14 and 4 (1) (bh) — Section 
2 of Hindu Widows’ Remarriage Act if, in- 
consistent with Section 14. (X-Ref:— Hindu 
Widows’ Remarriage Act (1856), S. 2). 


Brief Note:-— (B) The Hindu Succes- 
sion Act has brought about radical changes 
in the law of succession and this Act will 


supersede all rules of succession contained - 
j or elsswhere 
with any provision 
Succession Act. 


in any previous enactment 
which are inconsistent 
contained in the Hindu 
Section 2 of the Hindu Widows’ Remarri- 
age Act which provides that a widow on re- 
marriage would be divested of her interest 
in her husband’s property is a previous en- 
-~ actment regulating succession to the pro- 
perty. ara 8) 


There is nothing in Section 14 of the. 


Hindu Succession Act that once a widow 
succeeds to the property of her husband 
and acquires absolute right over the same, 
she would be divested of that absolute right 
on her re-marriage. The ownership 
conferred on a Hindu widow under Section 
14 of the Hindu Succession Act cannot be 
divested by her subsequent remarriage. 
Thus the estate taken by a Hindu widow 
under Section 14 (1) of the Hindu Succes- 
sion Act is an absolute one and not defea- 
sible by her subsequent remarriage. 

(Para 13) 


If Section 2 of the Hindu Widows’ 
IRe-marriage Act is to apply to cases where 
a Hindu widow has got an absolute inte- 
rest in her deceased husband’s property, 
that will be inconsistent with Section 14 of 
the Hindu Succession Act and, therefore, 
invalid to the extent of inconsistency by 
virtue of Section 4 (1) (b) of the latter Act. 


AIR 1971 Mad 453 and AIR 1970 SC 1730, 
Followed. (Paras 16, 17) 
LP/AQ/G890/72/SSG 


Mohammad Elahi (Mukharji J.) 
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Cases Referred: Chronological Paras 


AIR 1971 Mad 453 = 84 Mad LW 
377, Chinnapparu Naidu v. se 
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AIR 1970 SC 1730 = (1970) 3 SCR 
894, Punithavali Amma v. Minor 
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Brajkishore Prasad H, Yogesh Chandra 
Verma and K. N. Choubey, for Appellant; 
Md. Mazhar Hussain, S. Hoda, Harendra 
Prasad, Ahsan Sehabuddin, S. K. Katrian 
and S. Zeyauddin Ashraf, for Respondents. 

MUKHARISI, Ju— This second appeal 
by the plaintiff arises out of a suit filed by 
him for a declaration of title and confirma- 
tion of possession, in the alternative tor 
recovery of possession with respect to the 
land of Khata No. 80 of village Chiridir, - 
Police Station Chatra in the district of 
Hazaribagh described in Schedules A and B 
of the plaint. 

2. Facts giving rise to this appeal as 
will appear from the plaint are as follows:— 


One Chowa Mahto died leaving five - 
sons, namely, Ganesh, Uttim, Bishwanath, 
Jodhan and Ram Sahay. These brothers 
died one after another in a state of joint- 
ness with the plaintiff-appellant, who is son. 
of Ganesh Mahto. Ram Sahay, who was 
uncle of the plaintiff, was a widower and 
he had kept Most. Jogni, defendant No. 3, 
as a concubine in his house. Ram Sahay 
also died in a state of jointness with the 
plaintiff sometime in Bhado of Sambat 2019, 
equivalent to 1962 as a result of which the 
plaintiff-appellant became the sole owner of 
the joint family property. Most. Jogni, 
after the death of Ram Sahay, had illicit 
connection with one Budhan Koeri. She is 
alleged to have executed a collusive sale 
deed dated 24-4-1563 in favour of defendant 
No. 1, Mohammad Elahi Bux and defen- 
dant No. 2, Mahfuzal Rahman, a minor son 
of defendant No. 1 (respondents 1 and 2 
of this appeal) without any consideration 
with respect to the property menticned in 
Schedules A and B of the plaint. Since a 
cloud has been cast upon the title of the 
plaintiff-appellant, he has thought fit to file 
the suit in question for the aforesaid reliefs, 


3. The suit was contested by defens 
damt-respondent Ifo. 1, Mohammad Elahi 
Bux and he conterded, inter alia, in his writ 
ten statement that all the sons of Chowa-- 
Mahto died in a state of separation from 
one another because a partition had taken 
place amongst these sons by metès and 
bounds 25 years before the filing of the suit. 
It was further urged that Most. Jogni from 
whom defendant No. 1 is alleged to have ac« 
quired the interes: in ‘the property in dis. _ 
pute was the lawfully married wife of Ram 
Sahay, who was also separate from the plain« 
tiff-appellant. Furcher contention of the de- 
fendant-respondent was that he is a bona 
fide purchaser for value and that the plain« 
tiff-appellant was not entitled to any relief, 
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4. The learned Munsif of Chatra, 
‘who disposed of the suit held: 


= G) Most. Jogni who was impleaded in 
the suit as defendant No. 3 was lawfully 
married wife of Ram Sahay, 


Gi) Ram Sahay died in a state of sepa- 
ration from the plaintiff-appellant, 

ii) Most. Jogni remarried ‘Budhan 
Koeri before 15-4-1963, 


(iv) After her remarriage, Most. Jogni 
was divested of her interest in the property 
of her previous husband, Ram Sahay by 
virtue of Section 2 of the Hindu Widows’ 
Re-marriage Act, 1856, which has not been 
repealed by the passing of the Hindu Suc- 
cession Act, 1956 and, as such, the property 
of Ram Sahay would go to the plaintiff-ap- 
pellant, who is a next heir of Ram Sahay, 


(v) Defendant-respondent No: 1 was not 
in possession over the property in dispute 
and that the plaintiff is in possession over 
the same. 

On these findings, the learned Munsif dec- 
teed the suit in favour of the plaintiff-ap- 
pellant with costs. 


6. An appeal was preferred against 
the judgment and decree passed by the learn- 
Ad Munsif of Chatra. The appeal was heard 
by the ist Additional District Judge of 
Hazaribagh. The learned Additional Dist- 
rict Judge confirmed the finding of the learn- 
ed Munsif on the point about Most. Jogni 
being legally married wife of Ram Sahay, 
about Ram Sahay dying in a state of sepa- 
ration from the plaintiff-appellant and about 
Most. Jogni remarrying Budhan Koeri after 
the death of Ram Sahay. The first appel- 
late court, however, held that Section 2 of 
the Hindu Widows’ Re-marriage Act should 
be deemed to have been repealed by Sec- 
tion 4 of the Hindu Succession Act. It fur- 
ther held that Most. Jogni came in possession 
of her husband’s property as a full and abso- 
lute owner in view of the provision of the 
Hindu Succession Act and that the said right 
cannot be said to have been lost due to her 
remarriage with Budhan Koeri. On these 
findings, the first ‘appellate court allowed 
the appeal, set aside the judgment and decree 
passed by the learned Munsif and dismissed 
the suit of the plaintiff-appellant with costs. 


6. The only point which has been urg- 
ed by Mr. Brajkishore Prasad I, learned coun- 
sel appearing on behalf of the plaintiff-appel- 
lant in this appeal is that the first appellate 
court was in error in holding that section 2 
of the Hindu Widows’ Re-marriage Act is 
inconsistent with the Hindu Succession Act. 
It was contended by him that the first 
appellate court should have held that Most. 
Jogni was divested of her right in respect of 
her previous husband’s property as a result 
of remarriage with Budhan Koeri. 


7. Before discussing the question of 
law which has been raised in this appeal, 
it is mecessary to dispose of an objection 
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raised by the office that the entire appeal. 
has become incompetent. It appears from 
the record that respondent No. 17, Tahal 
Mahto, died on 15th October, 1967, and an 
application was filed on 14th June, 1969, for. 
Setting aside the abatement of the appeal as 
against respondent No. 17 and for substitu- 
tion of his widow in his place. This peti- 
tion was rejected by the order of this court 
dated 8-5-1969. The office reported that 
since the heir of the deceased respondent 
No. 17 had not been substituted, it was for 
consideration whether the whole appeal had 
become incompetent. It may be stated that 
the plaintiff-appellant did not ‘claim any re- 
lief against respondent No. 17, Tahal Mahto, 
who was impleaded in the suit as a pro forma 
defendant. Respondent No. 17 had not also 
contested the suit in the trial court or in 
the first appellate court. In this circumstance 
simply because the appeal abated against 
Tahal Mahto, the entire appeal cannot be 
said to be incompetent. 


8. The main point for consideration 
in this case is whether by reason of the pro- 
vision of Section 2 of the Hindu Widows’ 
Re-marriage Act, a widow, who has acquir- 
ed absolute interest in the property of her 
déceased husband by operation of Section 14 
of the Hindu Sucession Act would be divest- 
ed of that interest by subsequent re-marriage. 
Section 2 of the Hindu Widows’ Re-marriage 
Act, 1856 has the effect of divesting the 
estate inherited by a widow from her deceas- 
ed husband as a result of her remarriage. 
By her second marriage the widow forfeits 
the interest taken by her in her husband’s 
estate and it passed to the next heirs of her 
husband as if she was dead. Section 14 of 
the Hindu Succession Act, 1956, lays down 
“Any property possessed by a female Hindu, 
Whether acquired before or after the com- 
mencement of this Act, shall be held by her 
as full owner thereof and not as a Jimited 
owner.” The only condition which has to 
be fulfilled for the acquisition of the abso- 
lute right of the widow over the property of 
her husband is that she must be in possession 
over the said property at the time of the 
death of her husband. Section 4 (1) (b) of 
the Hindu Succession Act, 1956 lays down: 

“Save as otherwise expressly provided in 
this Act—any other law in force immediately 
before the commencement of this Act shall 
cease to apply to Hindus in so far as it is 
inconsistent with any of the provisions con- 
tained in this Act”. 

It appears that the Hindu Succession Act 
has brought about radical changes in the law 
of succession and that this Act will super- 
sede all rules of succession contained in any 
previous enactment or elsewhere which are 
inconsistent with any provision contained in 
the Hindu Succession Act. The Hindu 
Widows’ Re-martriage Act which provides 
that a widow on re-marriage would be divest- 
ed of her interest in her husband’s property 
was a previous enactment regulating succes- 
sion to the property and it was clearly the 
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law on the subject immediately before the 
Hindu Succession Act came into force, The 
effect of passing of the Hindu Succession 
Act is that all other Jaws in force prior to the 
passing of the Hindu Succession Act shall 
cease to apply to the Hindus so far as they 
are inconsistent with any provision of the 
Hindu Succession Act. 


9. The learned counsel appearing on 
behalf of the appellant has contended that 
after Most. Jogni re-married Budhan Koeri, 
she was divested of all the properties she 
had inherited from her previous husband 
Ram Sahay by reason of the application of 
Section 2 of the Hindu Widows’ Re-marriage 
Act and, as such, she could not have execut- 
ed the sale deed, Ext. B dated 24-4-1963 in 
favour of defendant-respondents 1 and 2. It 
is urged that Section 14 of the Hindu Succes- 
sion Act cannot be invoked for conferring 
absolute power on Most. Jogni with respect 
to the property of her previous husSand Ram 
Sahay after her remarriage. In support of 
this contention, reference is made to the case 
of Ramchandra Sitaram v. Sakharam, report- 
ed in AIR 1958 Bom 244, 


In the reported case one Sampat cied or 
10-2-1944 leaving his wife Thunki and a sog 
Laxman, who also died on 3-12-1944. On 
23-12-1944 Thunki executed a deed of gift 
whereby the property in dispute was trans- 
ferred. On 8-6-1945 Thunki remarried. The 
plaintiffs of that case who were uncle and 
paternal cousins of Sampat filed a suit for a 
decree for possession in respect of the pro- 
perty gifted by Thunki. The trial Court dis- 
missed the plaintiff’s suit. There was an ap- 
peal and the first appellate court decreed the 
plaintiff’s suit. It was held by their Lord- 
ships of the Bombay High Court in the 
second appeal that a Hindu widow fcrfeited 
her right in the property inherited by her as 
a result of her re-marriage. In this case, 
their Lordships have clearly indicated 
as to the meaning of the expression 
“possessed” used in Section 14 of the Hindu 
Succession Act. Their Lordships observed:— 


“On the commencement of the Act pro- 

perty possessed by a Hindu female is by the 
operation of the Act to be regarded as of 
her absolute ownership even if her title in 
its inception was restricted. But Section .14 
applies to property possessed by a Hindu 
female when the Act commences, or there- 
after. If before the commencement of the 
Act the property is transferred, it is not in 
law possessed by her and Section 14 will 
have no application to that property”. 
In view of the facts of that case, their Lord- 
ships dismissed the appeal in the High Court. 
It, therefore, follows that the facts of the 
case reported above are not similar to the 
facts of the instant case. There is absolutely 
no dispute about the law enunciated in the 
aforesaid decision. 

10. In the instant case, it appears that 
Ram Sahay Mahto died sometime in 1962 
and so Most. Jogni as his widow succeeded 
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to the property left by him and acquired 
absolute interest in the said property by rea- © 
son of Section 14 of the Hindu Succession 
Act. I see no reason to reject the concurrent 
findings of both the courts below that Ram 
Sahay Mahto died leaving his wife Most, 
Jogni in a state of separation from 
the plaintiff and naturally Most. Jogni 
must be deemed to be in possession 
over the property of Ram Sahay Mahto on 
his death and, as such, by operation of Sec- 
tion 14 of the Hindu Succession Act, Most. 
Jogni immediately acquired absolute right of 
the property left by Ram Sahay Mahto. 

11. © The learned counsel appearing on 
behalf of the respondents has contended that 
there is no cogent evidence on the record to 
establish in the instant case about Most. 
Jogni having remarried Budhan Koeri after 
the death of Ram Sahay Mahto. It is urged 
that if there was no re-marriage of Most. 
Jogni, then there is no question of Most. Jogni 
being divested of the interest she inherited 
from her husband and as such Section 2 of 
the Hindu Widows’ Re-marriage Act will 
have no application. In this connection my 
attention has been drawn to the allegation 
made in the plairt of Title Suit No. 36 of 
1963 filed by the present appellant. It is 
urged that there is absolutely no allegation 
in the plaint that Most. Jogni remarried 
Budhan Koeri after the death of her previous 
husband, Ram Sahay Mahto. The only al- 
legaticn made in the plaint is that after the 
death of Ram Sahay Mahto, Most. Jogni 
picked up illegal and immoral connection 
with Budhan Koeri. It is true that an issue 
was framed in the trial court about whether 
there was a re-merriage of Most Jogni with 
Buchan Koeri and that there is a concurrent 
finding of the court below to the effect that 
Most. Jogni re-married Budhan Koeri after 
the death of her previous husband Rem 
Sahay Mahto. But the learned counsel ap- 
pearing for the respondents has urged that 
this peoue is based on no evidence on the 
recor 


The learned counsel appearing on behalf 
of the appellant Las not been able to point 
out any cogent evidence adduced in this case 
for the purpose of proving the alleged re- 
marriage between Most. Jogni and Ram 
Sahay Mahto. (Budhan Koeri?) In this cir- 
cumstance, I am constrained to hold that the 
concurrent finding of the courts below about 
Most. Jogni havinz remarried Budhan Koeri 
is based on no evidence at all and, as such, 
Section 2 of the Eindu Widows’ Re-marriage 
Act has no application in the instant case. 
Therefore, Most. Joghi could not have been 
divested of her interest in the property of 
her husband Ram Sahay Mahto. 


AB It is at best alleged in the plaint 
that Most. Jogni became unchaste after the 
death of Ram Szhay Mahto as she is al- 
leged to have illicit connection with Budhan 
Koeri. Even if this contention of the plain- 
tiff be accepted, Most. Jogni could not have 
been divested of her interest in her husband’s 


1973 


property on account of unchastity. An un- 
chaste widow, it is true, is not ‘entitled to 
inherit to her husbands property. But once 
she inherits the property of her husband, she 
cannot be subsequently divested of it if she 
becomes unchaste after the death of her hus- 
band. There is no case that Most. Jogni 
was unchaste at the time of the death of her 
husband Ram Sahay Mahto. 


13. Even if it be accepted for the 
sake of argument as found out by the courts 
below that Most. Jogni remarried Budhan 
Koeri, this remarriage must have taken place 
after the death of Ram Sahay Mahto be- 
cause there is no case of any of the parties 
that Most. Jogni remarried Budhan Koeri 


during the lifetime of Ram Sahay Mahto.. 


In this circumstance, the condition for the 
application of Section 14 of the Hindu Suc- 
cession Act, namely, that Most. Jogni was in 
possession over the property of her husband 
Ram Sahay Mahto at the time of his death, 
hes been fulfilled in this case and, as such, 
she acquired absolute right over the property 
of her husband. There is nothing in Sec- 
tion 14 of the Hindu Succession Act that 
once a widow succeeds to the property of her 
husband and acquires absolute right over the 
same, she would be divested of that absolute 
right on her re-marriage. This view of mine 
finds corroboration in the decision in the 
case of Chinnappavu Naidu v. Meenakshi 
Ammal, AIR 1971 Mad 453. There is also 
nothing in Section 24 of the Hindu Succes- 
sion Act which is contrary to Section 14 of 
the same Act which confers absolute right to 
a widow on her husband’s property, if she 
was possessed of the same at the time of his 
death. The disqualification of a widow to 
inherit as envisaged in Section 24 of the 
Hindu Succession Act does not apply where 
a widow remarries after the succession had 
opened. In the instant case, the succession 
opened immediately on the death of Ram 
Sahay Mahto and so his widow Most. Jogni 
acquired absolute interest over the property 
of her husband. She could not be divested 
of this interest by her subsequent remarriage. 


Section 2 of the Hindu Widows’ Re- 
marriage Act will have no application in the 
instant case by reason of the application of 
Section 4 (1) (b) of the Hindu Succession 
Act because the law embodied in Section 2 
of the Hindu Widows’ Re-marriage Act about 
the forfeiture of the right of the widow to 
held the property of her previous husband 
on her subsequent remarriage is inconsistent 
witk the provisions of Jaw contained in Sec- 
tion 14 of the Hindu Succession Act confer- 
ring absolute right on a widow in respect of 
the property over which she is in possession 
at the time of the death of her husband. 
The full ownership conferred on a Hindu 
widow under Section 14 of the Hindu Suc- 
cess.on Act cannot be divested by her subse- 
quent re-marriage. Although not exactly on 
the same point but the principle of law en- 
unciated by their Lordships of the Supreme 
Court in the case of Punithavalli Ammal v. 
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Minor Ramalingam, AIR 1970 SC 1730 may 
also be usefully applied to the instant case, 
It was held in the aforesaid case that the 
estate taken by a Hindu widow under Sec- 
tion 14 (1) of the Hindu Succession Act is 
an absolute one and not defeasible by the 
subsequent adoption made by her to her de- 
eee husband after the Act has come into 
orce. 


14, In view of what has been discuss- 
ed above, I find that there is no merit in 
this appeal which is accordingly dismissed; 
but in the circumstances of the case, I direct 
the parties to bear their own costs. 


SHAMBHU PRASAD SINGH, 3.:— 15. 
I agree that the appeal be dismissed and also 
with the direction that the parties shall bear 
their own costs. However, I do not think 
that the concurrent findings of the courts 
below that Most. Jogni on the death of her 
husband Ram Sahay remarried Budhan Koeri 
can be set aside or ignored at the second 
appellate stage on the ground of pleadings 
and want of evidence. True it is that the 
plaintiff pleaded merely unchastity of Most, 
Jogni and did not allege that she re-married 
Budhan Koeri and that defendant-respondent 
No. 1, who alone contested the suit, also did 
not in his written statement make out 2 case of 
remarriage. But an issue whether Most. Jogni 
re-married Budhan Koeri before 15-4-1963 
was framed by the trial court. Parties, there- 
fore, went to trial of the suit with the know- 
ledge that they had to lead evidence on the 
question of remarriage of Most. Jogni with 
Budhan Koeri. It is now well settled that 
evidence at variance with the pleadings, if 
led by parties may be considered by courts, 
if there is no prejudice to the parties thereby. 
In the instant case, as there was an issue, as 
Stated above, on the question of remarriage, 
the respondents cannot contend that the 
findings of the courts below as to remarriage 
of Most. Jogni with Budhan Koeri should 
be set aside or ignored as it is against the 
case of the parties. It is not a case where 
there is no evidence in support of the find- 
ings on the aforesaid question of remarriage 
of the courts below. 


In support of their findings, the courts 
below tave relied on the-statement of Most. 
Jogni in Ext. 1. The statement. was made 
by Most. Jogni before the Panches of the 
village and is dated 15-4-1963. The sale- 
deed in favour of defendant-respondent 
No. 1 by Most. Jogni (Ext. B) is dated 24-4- 
1963. The statement in Ext. 1, therefore, 
was made before the execution of the sale 
deed. The courts below have interpreted 
this document as an admission of Most. 
Jogni of remarriage with Budhan Koeri. It 
is not a document of title and if the courts 
below have put an interpretation of their 
own on the statement of Most. Jogni in this 
documert and on the basis thereof recorded 
a finding that she remarried Budhan Koeri 
before 15-4-1963, that is a finding of fact 
and carnot be challenged in the second ap- 
peal. In my opinion, therefore, this appeal 
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cannot be decided on the basis that Most. 
Jogni did not remarry Budhan Koeri but 
merely became unchaste after the death of 
her husband. 


16. I am in entire agreement with 
my learned Brother Mukharji, J., that Sec- 
tion 2 of the Hindu Widows’ MRe-marriage 
Act is inconsistent with Section .14 of the 
Hindu Succession Act, and, therefore, in 
cases, where a Hindu widow gets absolute 
tight by inreritance in her husband’s pro- 
perty, she cannot be divested of that right by 
virtue of Section 2 of the Hindu Widows’ 
Re-marriage Act. In my opinion, Section 2 
aforesaid merely divests a Hindu widow on 
re-marriage of limited interest held by her. 
It has been expressly so stated with regard 
to her husband’s property coming to her by 
virtue of any Will or testamentary disposi- 
tion. . If the interest conferred upon her in 
her husband’s property by virtue of will or 
testamentary disposition is not limited but ab- 


solute, the section has got no application. It © 


appears that the section has also got no ap- 
plication where she gets her deceased hus- 
band’s property by virtue of a non-testamen- 
tary -disposition. Rights. and interest acquir- 
ed by her in her husband’s property by in- 
heritance to her husband or to his lineal suc- 
cessors were limited interest before the pass- 
ing of the Hindu Succession Act. 


Rights and interest acquired by her in 


her deceased husband’s property by way of 
maintenance except by a grant conferring 
upon her absolute right were also a limited 
interest. In view of the fact that the sec- 
tion was not made applicable to her deceas- 
ed -husband’s property coming through non- 
testamentary disposition, it is doubtful whe- 
ther the property given to her by way of 
maintenance by a grant conferring absolute 
right on her could be divested on her re- 
marriage. For the purpose of decision of 
the appeal, that point need not be examined 
in any further detail and, be that as it may, 
ordinarily Sec. 2 of the Hindu Widows’ Re- 


marriage Act was not intended to apply to. 


cases where a. widow acquired an absolute 
interest in her deceased husband’s property. 


17. After the passing of the Hindu 
Succession Act, by virtue of Section 14 of 
that Act, a widow gets an absolute imterest 
in her deceased husband’s property possessed 
by her. 
Re-marriage Act was to apply to cases where 
a Hindu widow has got an absolute interest 
in her deceased’ husband’s property, that 
will be inconsistent with the provisions of 
the Hindu Succession Act and, therefcre, in- 
valid to the extent of inconsistency by virtue 
of the provisions of Section 4 (1) (b) of the 
Hindu Succession Act. Learned Counsel for 
the appellant placed reliance on Section 15 
of the Hindu Succession Act, according to 
which, in absence of the heirs expressly men- 
tioned in clause (a) of sub-section (1), the 

roperty inherited by a female Hindu from 
x father or mother was on her dying in- 
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testate to devolve on the heirs of her father 
while the property inherited by ‘a female 
Hindu from her husband was to devolve 
upon the heirs of the husband. According 
to him, this showed that the intention of the 
makers of the Hincu Succession Act was that 
the property in the hands of a Hindu female 
should not go out of the hands of the branch 
to which it originally belonged. Section 15 
applies only to cases where a female Hindu 
dies intestate. 


It impliedly shows that she has been 
given full power in respect of the property 
possessed . by her, be that of hep 
father or mother or of her husband, to 
give it to any one she likes by a testamen- 

or non-testamentary disposition. It 
cannot, therefore, be said that the framers 
of the Hindu Succession Act intended to 
divest a Hindu female of absolute right ac- 
quired by her in case of re-marriage or any 
other contingency. Section 23 of the Hindu 
Succession Act imposes some restriction on 
the power of a Hindu widow in respect of 
dwelling houses. Section 24 -debars the 
widow of a pre-deceased son, widow of a - 
pre-deceased son of a pre-deceased son or 
the widow of a brother from succession to 
the property of a Hindu ‘dying intestate as 
such widow, if on the date the succession 
opens, she has re-married. Had the framers 
of the Act intended to divest a Hindu widow 
of the property inherited by her and possess- 
ed by her on ground of re-marriage, they 
would have made specific provisions for that 
in the Act itself. Sections 25 and 26 of the 
said Act also make provisions which are ap- 
plicable to both males and females debarring 
them from succession or inheritance in cer- 
tain cases and, thereafter, comes Section 28 
which says that no person shall be disquali- 
fied from succeeding to any property on the 
ground of any disease, defect or deformity 
or save as provided in the Act on any other 
ground whatsoever. 


In my opinion, therefore, it is manifest 
from the provisions of the Act that the 
framers thereof never intended to divest a 
Hindu Widow of her interest in her deceas- 
ed husband’s property on the ground of re- 
marriage and Sec. 2 of the Hindu Widows’ 
Re-marriage Act is inconsistent with the pro- 
visions of the Act. This view is directly 
supported by a Bench decision of the Mad- 
ras High Court in AIR 1971 Mad 433 and 
impliedly supported by the decision of the 
Supreme Court in AIR 1970 SC 1730 where- 
in it has been held that the estate taken by 
a Hindu widow under Section 14 (1) of the 
Hindu Succession Act is not defeasible by 
the subsequent adoption made by her to her 
deceased husband. My learned Brother 
Mukherji, J.. has already referred to these 
two decisions and I need not refer to them 
in any further detail. 


Appeal dismissed. 
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A. F. A. D. No. 487 of 1966, D/- 27-10- 
1972, from decision of Durga Prasad -Sinha, 
er Dist. J., Hazaribagh, D/- 23-6- 


_ _—Index Note:'— (A) Transfer of Proper- 
ty Act (1882), Section 111 (d) — Merger is 
a question of intention. 


Brief Note: — (A) It is well settled that 
merger is a question of intention and deci- 
sion of the question whether when a lesser 
interest vests in a person who holds greater 
interest, merger has taken place of not, de- 
pends upon the intention of the person who 
holds both the interests. This intention may 
be express, it may be implied or in cases 
= where the party is incapable of expressing 
his intention the court has to consider what 
is beneficial to him. 


In cases where the two interests 


are co-extensive and vest in the same person - 


in the same right, prima facie there would 
be merger unless it is proved that the intent- 
ion of the holder was to keep the two in- 
terests separate. AIR 1936 PC 332, Disting- 
uished; ATR 1938 Cal. 128 and AIR 1922 
PC 94 Referred to. 

(Para 8) 


On the materials on the record the lear- 
ned court of appeal below has held that such 
an intention is implied. It has mainly relied 
on the fact that after Nilkanth Narain 
succeeded to the Gaddi of Serampur and the 
suit was decreed in his favour by the trial 
court, in the survey operations which fol- 
lowed he did not get a separate khewat for 
the subordinate interest of khorposh rights 
recorded in his name. The inferences drawn 
by the court of appeal below from this fact 
cannot be said. to be not justified. Merely 
because an appeal against the decree and the 
judgment of the trial court was pending at 
the time of the survey operations, it cannot 
be said that by omitting to get a separate 
khewat recorded. in his name for the subord- 
inate -khorposh interest intention for merger 
on the part of Nilkanth Narain cannot be 


implied. (Para 7) 
Cases Referred: Chronolegical. Paras 


AIR 1944 Cal 282 = 216 Ind Cas 

. 239, Joy Gopal Singha v. Uday 
Chand Mahatab 
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AIR 1922 PC 94 = 48 Ind App 4835, - 
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` Chintaman Mahto v, Fanindra Devi (S. P. Singh J.) 


[Prs. 1-3] Pat. 175 


J. C. Sinha, S. C. Ghose, Lala Sachin- 
dra Kumar, Ramanandan Sahai Sinha and 
Kalyan Kumar Ghose, for Appellant; Braj 
Kishore Prasad M, K. N. Choubey and 
Yogesh Chandra Verma, for Respondents. 


SHAMBHU PRASAD SINGH, J:— 
This second appeal by defendant No. 1 is 
directed against concurrent judgments and 
decrees of the courts below decreeing the 
suit of the plaintiff for declaration of raiyati 
right and recovery of possession over Plot 
Nos. 104, 457 and 473 measuring 2.49 acres 
in vilage Chowrah in the district of Hazari- 
bagh. 

2. Admittedly this village once upon 
a time belonged to Serampur Gaddi and in 
order to appreciate respective cases of the 
parties it is necessary to state the facts in- 
cluding the history of succession to the 
Gaddi in somewhat details. Dubraj Singh 
had three sons, Pratap Narain, Ajit and Bha- 
Tat. Ajit died issuless. The estate was gov- 
erned by law of primogeniture. On the 
death of Dubraj, Pratap Narain succeeded 
to the Gaddi. A khorposh was created in 
favour of Bharat (on the materials on the 
record it is not possible to say whether by 
Dubraj himself or by Pratap Narain) of 
several villages of the estate including village 
Chowrah. On the death of Pratap Narain 
his scn Garur Narain succeeded to the 
Gaddi. He died in the year 1879 and was 
succeeded by his son Sharda Narain.. Bharat 
also died in the year 1879. He had two 
sons, Nilkanth Narain and Hari Prasad. It 
is also not possible to say on the materials 
on the record whether the khorposh estate 
was treated as impartible and was inherited 
in its entirety by Nilkanth Narain or it was 
inherited by both the brothers, but it is ad- 
mitted that village Chowrah came to be pos- 
sessed by Nilkanth. Narain. On 9th of Sep- 
tember, 1890 Nilkanth Narain made two sub- 
ordinate khorposhes in favour of his wife 


‘Hridaya Kumari and his brother Hari Pra- 


sad in respect of some bakast lands of vil- 
lage Chowrah. There was some dispute be- 
tween the parties as to the nature of the 
khorposh grant in favour of Hridaya Kumari. 
According to the appellant it was a heritable 
grant. According to the plaintiff respondent 
No. 1 it was a grant for life only. The 
Courts below have found it to be a grant 
for life only. The document, Ext. A (2) by 
which the grent was created has also been 
placed before us and it clearly shows that 
the grant was one for life only. In that 
view of the matter, it has been conceded by 
Jearned counsel for the appellant that the 
aforesaid finding of the courts below is cor- 
rect. 

3; Sharda Narain died on 16th of 
April, 1907. On his death a dispute arose 
between Nilkanth Narain and Jagdamba 
Kumari, widow of Sharda Narain as to the 
succession to the Gaddi. His suit was dec- 
reed by the trial Court. During the pendency 
of the appeal in the High Court Nilkant 
Narain died and his son Wazir Narain was 
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substituted in his place. The matter also 
went to the Privy Council. Ultimately it 
was held that Nilkanth Narain was entitled 
to succeed to the Gaddi, but properties ac- 
quired by Sharda Narain were to go to his 
widow. On 17th of June, 1931 Hridaya 
Kumari gave the properties in dispute in 
sehan to Durga and Nanhu. On 6th of 
April, 1935, Ramgarh Estate auction pur- 
chased Serampur Gaddi at a court sale in 
auction of a mortgage decree. On 30th of 
September, 1935, Hridaya Kumari gave In 
rehan 8.61 acres of land including the disput- 
ed lands to Khagpat Ram and his brother. 
. Wazir Narain also joined this document as 
an executant. Khagpat and his brother re- 
deemed the rehan of Durga and Nenhu. In 
February, 1936 Ramgarh Estate obtained 
delivery of possession. Hridaya Kumari died 
on 15th of October, 1939, Wazir Narain died 
in 1940 leaving behind two sons Bisambhar 
and Baidyanath as: his heirs and legal re- 
presentatives. In the year 1944 Baidyanath 
executed a registered confirmatory patta 
(Ext. A) recognising the appellant as raiyat 
' on naqdi rental in respect of the suit lands. 
In 1946 the proprietor of Ramgarh Hstate 
instituted Title Suit No. 11 of 1946 against 
Khagpat and others for possession of the 
properties mortgaged to him. The two sons 
of Wazir Narain were not made parties to 
that suit. The suit was decreed ex parte on 
3rd of March, 1947. On Sth of May, 1947 
proprietor of Ramgarh Estate sold Serampur 
Gaddi to Prajapalak, a relation of his. On 
12th of May, 1948, Prajapalak settled the 
Jands in dispute with the plaintiff who is 
daughter-in-law of Khagpat. In 1949 Praja- 
palak obtained delivery of possession through 
court of the lands which were subject-matter 
in Title Suit No. 11 of 1946. 


4 Relevant part of the case of the 
plaintiff-respondent which is necessary to be 
stated for the purposes of this appeal is that 
by virtue of the aforesaid settlement dated 
12th of May, 1948 she has got a valid title 
to the suit lands. According to her the 
khorposh right possessed by Nilkanth Narain 
. merged with the parent estate after Nilkanth 
Narain succeeded to the Gaddi. She claim- 
ed to be in possession of the suit lands on 
the basis of the settlement in her favour 
until she was dispossessed by the appellant 
after an order dated 9th of September, 1959, 
in a proceeding under Section 145 of the 
Code of Criminal Procedure. Becaus2 of 
the adverse order in the proceeding and con- 
Sequential dispossession she had to institute 
the suit on 3rd of June, 1961. 


_ 4A. The defence of the appellant was 
that khorposh right of Nilkanth Narain did 
not merge with the parent estate of Serampur 
Gaddi on the devolution of the Gaddi to 
him. ‘A couple of years before 1916 the an- 
cestors of the appellant had obtained settle- 
ment of the disputed Jands on fixed produce 
rent from Nilkanth Narain. Produc2 rent 
was also realised of the disputed lands by 
Durga and Nanhu after the lands were mort- 
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gaged to them. In 1943 sons of Wazir 
Narain redeemed the rehan bond in favour 
of Khagpat and ttereafter Baidyanath made 
the confirmatory settlement in the year 1944 
with the appellant. His further case is that 
the plaintiff respordent never came in pos- 
session of the suit lands rather he has been 
in possession thereof. 


5. Some of the findings recorded by 
the courts below which are relevant for the 
ae of the present appeal are as fol- 
ows:— 

(1) There was merger of the khorposh 
interest of Nilkanth Narain in village Chow- 
rah with the parent estate. 


(2) The khorposh interest therefore was 
also acquired by Prajapalak and the plain- 
tiff respondent acquired good title by settle- 
ment in her favour dated 12th of May, 1948. 

(3) Ext. A was a colourable transaction 
and the appellant did not acquire any title 
on the basis thereof specially when Baidya- ` 
nath had no title left in the properties on 
the date of the settlement. 


(4) There was no settlement on fixed 
produce rent as claimed by the appellant nor 
his ancestors or he were in possession. 
Rather the plaintiff respondent was in pos- 
session from the date of settlement in her 
favour till she was dispossessed as alleged 
by her. 


6. Mr. Jagdish Chandra Sinha ap- 
pearing on behalf of the appellant has con- 
tended that the courts below have wrongly 
held that there was merger of the khorposh 
interest of Nilkantt Narain with the parent 
estate after it devolved upon him. He: has 
submitted that the courts below have failed 
to take into consideration the fact that the 
xhorposh in favour of Bharat was created 
before 1882, the year the Transfer of Pro- 
perty Act was enacted and hence by virtue 
of provisions of S2ction 2 (c) of the Act 
there could be no merger as contemplated by 
Section 111 (d) of the Act. According to 
learned counsel when Nilkanth Narain suc- 
ceeded to Serampur Gaddi in the year 1907 
he did not come in possession of the estate 
at once. He had to fight a litigation which 
went upto Privy Ccuncil and in the circum- 
stances, he could not have intended to merge 
his personal khorposh interest with superior 
interest in the parent estate which was sub- 
ject-matter of the Etigation. Learned coun- 
sel has, therefore, urged that the court of 
appeal below has wrongly found that there 
was merger on the Sasis that there was only 
one khewat in the name of Nilkanth and 
no separate khewat in respect of subordinate 
khorposh interest and ignoring settlements 
and mortgages created by Wazir Narain as 
irrelevant on that ground. In my opinion, 
learned counsel for the appellant is not cor- 
rect in submitting that the finding of the 
courts below that there was merger of the 
two interests is wrorg. Learned counsel has 
placed strong relianc2 on the decision of the 
Judicial Committee m Someshwari Prasad v. 
Maheshwari Prasad, AIR 1936 PC 332 and 
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has submitted that the court of appeal below 
has not correctly appreciated the rule laid 


down in this decision. It will not be fair to 
the Court of appeal below to say. that it has 
not correctly appreciated the decision. of the 
Judicial Committee in the aforesaid case. It 
has referred to that decision and quoted the 
passage on which learned counsel for the 
A ien has placed reliance before us and 

ereafter proceeded to discuss the evidence 
in the case on the question of merger. It 
is well settled that merger is a question of 
intention and decision of the question whe- 
ther when a lesser interest vests in a person 
who holds greater interest, merger has taken 
place or not, depends upon the intention of 

e person who holds both the interests. 


Their Lordships of the Judicial Committee. 


have pointed out that this intention may be 
express, it may be implied or in cases where 
the party is incapable of expressing his in- 
tention the 
beneficial to him. In the case before their 
Lordships the interest in two villages was. 
held not to have merged. The interest in 
those two villages was acquired after Ran 
Bahadur the holder had been adjudged a 
lunatic. In such a case obviously no inten- 
tion could be expressed or implied. It was 
a case of considering what was beneficial to 


the holder as he was incapable of expressing ` 


his intention. In the circumstances, their 
Lordships held that. the interest in those two 
villages did not merge in the superior inte- 
rest which was also held by Ran Bahadur. 
So far as the third village which was ac- 
quired when Ran Bahadur had not been ad- 
judged a lunatic, they held that intention of 
Ran Bahadur for the merger must be im- 
plied. In the instant case, Nilkanth Narain 
was not adjudged a lunatic. 
person who. was incapable of expressing his 
intention. Therefore, it is not a case where 
the existence of intention of merger could 
be found on the basis of what was benefi- 
cial to Nilkanth Narain. Here the question 
whether there was or was not a -merger 
express or implied, has to be determined on 
the evidence on the record. Of course; there 
is no material on. the record on the basis of 
which it can be said that Nilkanth Narain 
expressed: that his intention was to merge the 
two interests. But on the materials on the 
record the learned court of appeal below 
has held that such an intention is implied. 
It has mainly relied. on the fact that after 
Nilkanth Narain succeeded to the Gaddi of 
Serampur and the suit was decreed in his 


favour by the trial court, in the survey ope- 


rations which followed he did not get a sepa- 
rate khewat for the subordinate interest of 


khorposh rights recorded in his name. The 
inferences drawn by the court of appeal 


below from this fact cannot be said to be not 
justified. Merely because an appeal against 
the decree and the judgment of the trial 
court was pending at the time of the survey 
operation, it cannot be said ‘that by omitt- 
ing to get a separate khewat recorded in his 
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court has to consider what is.’ 


He was not a . 


.1922 PC 94 wherein 
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name for the subordinate khorposh interest 
intention for merger on the part of Nilkanth 
Narain cannot be implied. It has been sub- 
mitted by learned counsel for the appellant 
that entry in survey record of rights is not 
a document of title and, therefore, on the 
basis of the khewat alone the court of ap- 
peal below should not have drawn such an 
inference. True, it is, that survey records 
of rights are not documents of title, but 
they are admissible in evidence and inference 
from them can be drawn one away or the 
other. Further the finding of the court of 
appeal below as to merger is not based only 
on the absence of a khewat in respect of the 
khorposh interest in the name of Nilkanth 
Narain but it is also based on the facts that 
after taking delivery of possession the pro- 
prietor of Ramgarh Estate got proclaimed 
under Section 15 of the Chota Nagpur Te- 
nancy Act to the tenants of village Chowrah 
under khewat No. 2 of Hirdaya Kumari that 
after her death he had resumed the village 
and the tenants were liable to pay rent to 
him, that some of the tenants did not pay 
rent to him and he instituted suits against 


' several tenants of the village impleading the 


two sons of Wazir Narain since dead as de- 
fendants to them and that they contested the 
suits. They did not raise any plea that they 
were khorposhdars of the village and it was 
held in the suit (vide Ext. 20) that the khor- 
posh right had merged in the superior rights 
of the holder of the Gaddi. In the circum- 
stances, I do not find it possible to hold that 
the finding of the court of appeal below on 
the question of merger of the two interests is 
wrong either on fact or in law. 


. 7. Learned counsel for the appellant 
has also ‘placed reliance on a decision of the 
Calcutta High Court in Chandra Singh v. 
Sarat Chandra, AIR 1938 Cal 128 wherein 
it has been held that where tenures are creat- 
ed before the passing of the Transfer of Pro- 
paly Act, the acquisition of such tenures by 
older of inferior right cannot merge them 
in the superior right according to the com- 
mon law of this country as it was before the 
Transfer of Property Act was passed, and,: 
therefore, Section 111 (d) of that Act can- 
not be applied to such tenures and on a deci- 


‘sion of the Judicial Committee in Dulhin 


Lachhanbati Kumari v. Bodh Nath, AIR. 
it has been observed 
that merger is not a thing which occurs ipso 
jure upon the acquisition of what may be 
called the superior with the inferior right. 


8. Learned counsel for plaintiff res- 
pondent has not challenged the proposition 
of law laid down in the aforesaid two deci- 
sions, but he has submitted that Section 111 
(d) of the Transfer of Property Act does not 


in terms apply to a case where the tenancy 


was created prior to the passing of ithe 


' Transfer of Property Act, but the general 


law of merger undoubtedly applied and, 
therefore, in cases where the two interests 


are co-extensive and vest in the same person 


in the same right, prima facie there would 
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e merger unless it is proved that the inten- 
tion of the holder was to keep the two inte- 
rests separate. In support of this conten- 
tion he has placed reliance on a decision of 
the Calcutta High Court in Joy Gopal Singha 
v. Uday Chand Mahatab, AIR 1944 Cal 282 
B. K. Mukherjea, J., as he then was, was pre- 
siding over the Bench, which delivered the 
judgment. In my opinion, therefore the fact 
that the khorposh grant in favour of Bharat 


was created ‘prior to the coming into force of . 
the Transfer of Property Act will not make any. 


difference if it is found that there are mate- 
rials on the record to show that there was 
implied intention on the part of Nilkanth 


Narain for the merger of the two’ interests. 


after the superior interest also vested: in him. 
- Further as found by the court of appeal be- 
low the appellant has got no title because 
there was no settlement with his ancestors in 
fixed produce rent before 1916, there was 
no redemption of the rehan in favour of 
Khagpat and his brother by the sons of 
Wazir Narain and the deed of confirmatory 
settlement of the year 1944 was a colourable 
transaction. Therefore, the plaintiff respon- 
dent who has got title as found by the courts 
. below is entitled to get back possession from 
the appellant who is a mere trespasser. Even 
if the plaintiff respondent had no title, she 
was entitled to get back possession from the 
appellant who is a mere trespasser on the 
basis of her possessory title. The suit in 
favour of the plaintiff respondent, therefore, 
ay rightly been decreed by the two courts 
elow. 


9. In the result I find no merit in 
the appeal and it is accordingly dismissed 
with costs. 

A. N. MUKHARIL J.:-— 10. I agree. 

Appeal dismissed. 
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1972, against order of B. P. Pandey, Dist. J., 
Chapra, D/- 27-5-1971. 


Index Note: — (A) Limitation Act 
(1963), Section 5 — Delay in filing required 
. document — Condonation of. 


Brief Note: —- (A) Merely to say that 
a relevant document, was not filed on wrong 
legal advice is not enough for condoning the 
fact that a necessary document had not been 
filed at the proper stage. (Para 2) 


Index Notes — (B) Limitation Act 
(1963), Section 5 — An oral order for re- 
moving defects made in the absence of res- 
pondents cannot be considered to be an 
order condoning the delay in filing a relevant 
document. (Para 2) 
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Mansur Ali v. Md. Usman (U. N. Sinha C. J) 
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Index Note: — (C) Civil P. C. (1908), 
Order 41, Rule 1 — Appellants are bound 
to file a certified copy of the judgment and 
order appealed against within limitation. AIR 
1964 Pat 272, Followed; AIR 1948 Oudh 
261 and AIR 1969 Punj and Har 69, Dis- 
tinguished. (Para 3) 
Cases Referred: Chronological 


AIR 1969 Punj and Har 69 = 70 Pun 
LR 643, Daljit Singh v. Sm. Sham-. 
sher Kaur 

AIR 1964 Pat 272 = 1963 BLIR 883, - 
“Ranji Sao v. Jageshwari 

AIR 1948 Oudh 261 = ILR 23 Luck 
68, Tahawar Khan v. Radhey Lal 3 


Alakh Sundar Prasad, for Petitioners; 
Awadh Kumar Sinha and Jaleshwar Prasad, 
for Opposite Party. 


ORDER:— This civil revision applica- 
tion has been filed by the petitioners for a 
succession certificate and it is directed against 
an appellate order dated the 27th May, 1971, 
by which the appeal filed by the petitioners 
was held to be barred by limitation. The 
petitioners had fied an application for a 
succession certificate which application was 
dismissed by the Subordinate Judge, first 
Court, Chapra, by an order dated the 13th 
January, 1971.. An appeal was presented on 
the 19th February, 1971, without a certified 
copy of the judgment and order appealed 
against and there were other defects also in 
the memorandum of appeal. The certified 
copy of the order of the first court was filed . 
on the 29th March, 1971. The limitation for 
filing the appeal had expired on the 24th | 
February, 1971. It is stated that the appel- 
late court had granted time for the removal 
of defects, more than once, and on 7th April, 
1971, an application under Section 5 of the 
Limitation Act, for condoning the delay in 
filing the appeal, was made. The question 
of admission of the appeal was taken in the 
court of appeal below on the 25th May, 1971, 
and the impugned order followed on the 
27th May, 1971. Learned counsel for the 
petitioners has urzed several points for con- 
sideration. 


2. The first point urged is that the 
application made under section £ of the 
Limitation Act had not been considered by 
the appellate court while passing the impugn- 
ed order. Reading the order as a whole, I do 
not think that the contention is valid. Clearly, 
everything that had been pressed before the 
court of appeal below was considered before 
the final order had been passed. He then 
argued that when the appeal was presented 
on the 19th February, 1971, the certified 
copy of the order appealed against was not 
filed, on wrong legal advice. There is no 
validity in this argument either. Merely to 
say that a relevant document, was not filed 
on wrong legal advice is not enough for con- 
doning the fact that a necessary document 
had not been filed at the proper stage. It is 
then contended that as the court had grant- 
ed time on several occasions, for removing 
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defects and then the certified copy of the 
judgment and order was filed within that 
time, it ought to be taken that limitation, 
if any, had been condoned and no written 
order condoning the delay in filing the ap- 
peal was necessary. I do not think that this 
contention can be accepted. A valuable 
tight had accrued to the respondent to the 
appeal and by an order which was not expli- 


cit in the matter made in the absence of the © 


respondents, could not be taken to be an 
order by which the limitation had been con- 
doned impliedly. 


3. The last submission made by 
learned counsel for the petitioners is that 
Order 41, Rule 1 of the Code of Civil Proce- 
dure did not apply to this case and in filing 
the appeal in the court of appeal below, it 
was not necessary to file a certified copy of 
the judgment and order passed by the origi- 
nal court. Learned counsel has relied on the 
cases of Tahawar Khan v. Radhey Lal, AIR 
1948 Oudh 261 and Daljit Singh v. Sm. 
Shamsher Kaur, AIR 1969 Punj and Har 69. 
Learned counsel for the contesting opposite 
party has referred to the case of Ramji Sao 
y. Jageshwari, AIR 1964 Pat 272 and has 
argued that the Civil Procedure Code had 
governed the case and a certified copy of the 
judgment and order had to be filed in the 
appeal. In my opinion, the argument ad- 
vanced on behalf of the petitioners cannot be 
accepted as valid. Both the decisions to 
which learned counsel for the petitioners has 
referred are distinguishable. In the Punjab 
case, the question was one of filing a decree. 
In that context the implication of Order 41, 
Rule 1 of the Civil Procedure Code was 
considered. The question which has arisen 
in the instant case did not fall for conside- 
ration before their Lordships of the Punjab 
and Haryana High Court. The case before 
the Oudh court was different where the ques- 
tion had arisen in a second appeal. It was 
held that the sub-rules in Chapter XII of the 
Rules of the Chief Court of Oudh prevailed 
where it had laid down that any memoran- 
dum of appeal from appellate decree or from 
an order shall not be presented unless it be 
accompanied by a copy of the decree or 
order appealed against and a copy of the 
judgment upon which such decree or order 
was founded. Therefore, it was held that the 
rules of the Chief Court of Oudh had pre- 
ference so far as filing of necessary docu- 
ments was concerned. I think the view taken 
by this Court in AIR 1964 Pat 272 indicates 
that Order 41, Rule 1 of the Civil Procedure 
Code would apply and the appellants in the 
court of appeal below were bound to file a 
certified copy of the judgment and order of 
the first court within the period of limita- 
tion. This civil revision application must 
fail and it is accordingly dismissed. There 
will be no order as to costs, 


Revision dismissed. 
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AIR 1973 PATNA 179 (V 60 C 62) 
U. N. SINHA, C. J. 
Rachhya Singh and another, Petitioners 
v. Ram Ran Bijai Prasad Singh and others, 
Opposite Parties. 
Civil Revn. No. 20 of 1972, DJ- 21-9- 
1972, against order of R. B. Rai, Munsif, 


' Aurangabad, D/- 23-12-1971. 


Index Note: — (A) Civil P. C. (1908), 
Order 6. Rule 17 — Amendment of pleadings 
that will change the nature of the case o" 
that will oust the jurisdiction of the Court 
trying the suit should not be allowed. 

(Para 2) 

Syaneshwar Singh, Uma Shankar Singh 
and Arun Kumar Singh, for Petitioners; K. 
K. Sinha, Mahendra Prasad Sinha and Deya- 
nand Sinha, for Opposite Parties. 

ORDER:— This application has been 
filed by defendants Nos. 1 and 2 and it is 
directed against an order passed by the trial 


‘Court cn the 23rd December, 1971, allow- 


ing two petitions for amendment of the 
pout filed by the plaintiffs. The suit had 
een instituted in 1963 and evidence for the 
parties had closed on the 17th December, 
1971 and arguments had also been concluded 
on that day. The learned trial Judge had 


‘fixed the 23rd December, 1971, as the date 


for delivering his judgment. On the 22nd 
December, the plaintiffs had filed two amend- 
ment petitions. In the main petition for 
amendment, they had stated, that, during the 
course of argument it had been pointed out- 
that cermin lands in dispute had been sold 
for a paltry amount of money, without men- 
tioning the value of the lands sold and, there- 
fore, the following amendment may be al- 
lowed to be incorporated in paragraph 4 of 
the plaint: 

“The suit land in both the Ex. Cases 
were sold only for Rs. 400/-. (In Ex. Case 
1341/54 for Rs. 100/- and in Ex. Case No. 
1342/54 for Rs. 300/-) on 24-1-1955 though 
at the time of sale land was worth not less 
than Rs. five thousands”. 


The second petition for amendment stated, 
that, the plaintiffs may be allowed to adduce 
further evidence in the case in the light of 
the amendment proposed and also to prove 
the avyavaharika nature of the debt. As 
indicated earlier, both these prayers have 
been allowed. 


2. Learned Counsel for the peti- 


‘tioners has argued, that, by these amend- 


ments the plaintiffs will change the nature 
of the case and it may even be, that the 
amendment will oust the jurisdiction of the 
Munsif in trying the suit. It is contended, 
that, neither of these points has been consi- 
dered by the learned Judge in allowing the 
proposed amendment. Learned counsel for 
the plaintiffs-opposite parties, has, on the 
other hand, urged, that, the amendments of 
the plaint have been properly allowed by 
the learned Judge and the amendments really 
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indicate an additional approach to the same - 


facts that the plaintiffs had alleged in the 
suit and the plaintiffs’ case will not change 
at all by the amendments. Having heard 
learned counsel for the parties, I am of the 
opinion, that, the learned Judge’s crder must 
be set aside. It is clear, that, he has not 
directed his attention to any of the points 
which arise in connection with the amend- 
ment of the pleadings. It is quite clear, that, 


in the original suit there was no foundation ° 


or basis for which evidence could be adduc- 
ed on the footing that the debts incurred by 
defendant No. 3 were avyavaharika in their 
nature. It is clear, that, by the second 


amendment, the plaintiffs proposed to incor-' 


porate a new claim on a new basis on new 
facts. 

As a matter of fact, the learned counsel 
for the opposite parties urge, that, the ex- 
pression “avyavaharika” has a wide connota- 
tion and, if that be so, then the plaintiffs are 
in a worst predicament. There is no issue 
at present on the nature of the avyavaharika 
_idebt, which defendant No. 3 is said to have 
incurred. Without any: amendment of the 
issues, it may not be possible for the parties 
to lead evidence on the nature of the debt, 
said to have been incurred by defendant 


No. 3, and the contesting defendants would. 


be seriously prejudiced, if the plaintiffs are 
allowed to lead evidence- 
nature of defendant No. 3’s debts, without 
clear pleadings and issues on the subject 
Then, the learned trial Judge has not appre- 
ciated the main amendment proposed, which 
had said, that, the lands sold on the 24th 
January, 1955, were worth not less than 
Rs. 5,000/-. If the lands were worth more 


than Rs. 5,000/-, then the jurisdiction of the’ 


trial Judge may be ousted. In any event of 


the matter, there was an issue in the suit as 


to its valuation and, by order dated the 25th 
April, 1970, the Court held, that, the valua- 
tion of the suit lands was Rs. 4,500/-. The 
plaintiffs have claimed possession of the suit 
lands, after revaluing the suit at Rs. 4,500/- 


and they have paid ad valorem court-fee on 


that amount. these matters will have 
to be reopened, if the plaintiffs are now al- 


lowed to say, that, the lands were worth. 


more than Rs. 5,000/-. Therefore, in my 
opinion, the learned Judge has acted with 
gross irregularity of jurisdiction in allowing 
the amendments prayed for on behalf of the 
plaintiffs. The civil revisional application is, 


therefore, allowed and the impugned order. 


is set aside. There will 
costs. 


be no order for 


as Revision allowed. 


M. S. Ansari v. Md. Khalil (U. N. Sinha C. J.) 


of avyavaharika ` 


A. I. R, 


AIR 1973 PATNA 180 (V 60 C 63) 
U. N. SINHA, C. J. 
Mohammad Shafi Ansari, Petitioner vV. 
Md. Khalil, Opposite Party. 
Civil Revn.: No. 802 of 1971, D’- 14-9- 
1972, from order of B. K. Dubey, Munsif, 
Ist Court, Dhanbad, D/- 19-4-1971. 


Index Note: — (A) Civil Procedure 
Code (1908), Sertion 115 — Interbocutory 
order in rent suit —— Court refusing to order 
deposit of arrears of rent on ground that 
genuineness of letter alleged to create lease 
was challenged by tenant — Finding chal- 
Ienged in revision — Held: contention raised 
not valid in a civil revision. (Para 2) 

Mojibul Haque and Md. Hasibuddin, 
for Petitioner. 


ORDER:— his application has 
been filed by the plaintiff of a pending 
suit. It arises out of an order passed by the 
trial court on the 19th April, 1971, rejecting 
the plaintiff’s application under Secticn 11-A 
of Bihar Act HI of 1947. The plaintiff had 
prayed that the defendant should be ordered 
to deposit rent at the rate of Rs. 20 pep 
month from August 1967, to the date of the 
application together with future rent. The 
defendant-opposite party denied the relation- 
ship of landlord end tenant, contending that 
the plaintiff was not entitled to the reliefs 
claimed under Section 11-A. The plaintiffs 
application was considered by the trial court 
and counsel for the parties were heard and 
the application has failed. 


2. The learned counsel for the peti- 
tioner has argued, that, a letter dated the 4th 
October, 1969, sent by the defendant to the 
plaintiff was filed in the proceeding under 
consideration and the learned trial Judge has 
misconstrued the letter, saying that the genui- 
neness of the letter-had been challenged on 
behalf of the defendant. The learned coun- 
sel has read out the letter as well as the 
plaintiff's application under Secticn 11-A 
and he has also read out the defendant’s re- 
joinder to that application. Reliance has 
been placed on paragraph 5 of the defen- 
dant’s rejoinder, where the defendant stated, 
that, the letter deted the 4th October, 1969, 
did not disclose the relationship of landlord - 
and tenant between the plaintiff and the de- 
fendant. According to the learned counsel 
for the petitioner, the defendant had, there- 
fore, admitted the genuineness of this lettep 
and, therefore, the court below was in errop 
in stating that the genuineness of the letter 
was challenged. In my opinion, the conten- 
tions raised by the learned counsel for the 
petitioner are not valid in a civil revisional 
application. The learned Judge has referred 
to this letter dated the 4th October, 1969, and 
has dealt with it in detail and it may very 
well have been that the genuineness of the 
letter had been challenged in court. From 
the plaintiff’s petition under Section 11-A, it 
appears that the plaintiff had made out a 
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case in paragraph 4 thereof that the defen- 
dant had admitted his relationship of land- 
lord and tenant by this letter dated the 4th 
October, 1969. Obviously, the defendant had 
replied to this paragraph by denying what 
was stated by the plaintiff in his own peti- 
tion. The genuineness of this letter is likely 
- to be contested in the suit, if the plaintiff re- 


lies on it, and, therefore, there was no error. 


in the order of the learned trial Judge in 
dealing with this letter in the manner in 
which the case was presented to the Court 
in this summary proceeding. I do not think 


any case has been made out for interference 


_ in this Court’s revisional jurisdiction. It may, 
however, be clarified that all the findings 
arrived at by the learned trial Judge were 


for the purpose of deciding the matter under 


Section 11-A and the conclusions will not be 

final between the parties in the litigation it- 

_ self. The civil revisional application is dis- 
missed. 

“o Revision dismissed. 


Wae 


AIR 1973 PATNA 181 (V 60 C 69 
G. N. PRASAD, J. 


Mani Lal Choudhary, Plaintiff Petitionen 
v. Khetra Kinkar Samanta, Defendant Op- 
posite Party. 

Civil Revn. No. 451 of 1971, D/- 1-9- 
1972, against order of S. K. Prasad, Addi. 
Sub-J., Ist Court, Dhanbad, D/- 31-3-1971. 


Index Note: — (A) Bibar Buildings 
(Lease, Rent and Eviction) Control Act (3 of 
1947), Section 11-A — Dispute as to relation- 
ship of landlord and tenant between the par- 
ties to eviction suit — Jurisdiction of Court 
to decide that question in proceedings under 
Section 11-A. 


Brief Note: — (A) In an eviction suit, 
the trial Judge should feel no hesitation in 
going into the question of relationship of 
landlord and tenant in dealing with the ap- 
plication under Section 11-A. Where he fail- 
ed to decide that question, there is a failure 
on his part in exercising the jurisdiction 
which is vested in him under the law. 

(Para 2) 


A decision on the question of the exis- 
tence or otherwise of the relationship of 
landlord and tenant in a proceeding under 
Section 11-A is a tentative decision for the 
limited purpose of disposing of the applica- 
tion under Section 11-A. It is not a final 
decision in the suit itself, and notwithstand- 
ing a tentative decision in a proceeding under 
Section 11-A, it is incumbent upon the trial 
court to come to a final decision on the same 
question in the suit itself. Civil Revn. No. 
710 of 1961, D/- 28-11-1961 (Pat) and AIR 

S ie a E E a iS A DEE 


LP/AQ/G864/72/VBB 


— 


M. L. Choudhary v. K. K. Samanta (G. N. Prasad J.) [Prs. 1-2] 


. on merits is not well-founded at all. 


Pat. 181 


1967 Pat 415 and AIR 1968 Pat 415 (FB), 
Rel. on. l ara 2) 


A finding that the denial of relationship 


is a mere pretence is not a pre-condition for 


(Para 3) 
Paras 


an order under Section 11-A. 
Cases Referred: Chronological 


AIR 1968. Pat 415 = 1968 BLJIR 447 
(FB), Mahabir: Ram v. Shiva Shan- 
kar Prasad 

AIR 1967 Pat 415 = 1967 BLJR 385, 
Parbati Kueri v. Sugan Chand Jain 

AIR 1966 SC 902 = (1966) 2 SCR 918, 
Bapuswami v. Pattey Gounder 

(1961) Civil Revn. No. 710 of 1961, 
D/- 28-11-1961 (Pat), Azizul Rahman 
v. Abdul Aziz ` 


Ram Nandan Sahai Sinha and Lala Sa- 
chindra Kumar, for Petitioner; S. K. Mazum- 
dar, for Opposite Party. 


ORDER:— The petitioner is the plain- 
tiff in an eviction suit. He is aggrieved by 
the order of the trial Court rejecting his ap- 
plication under Section 11-A of the Bihar 
Buildings (Lease, Rent and Eviction) Control 
Act, 1947. The ground upon which this re- 
lief has been refused to the petitioner is that 
there is dispute between the parties with re- 
gard to the existence of relationship of land- 
lord and tenant and that question will have 
to be decided in the suit itself. According 
to the learned Additional Subordinate Judge, 
the question of relationship of landlord and 
tenant should be left to be decided finally 
at the trial of the suit, otherwise it would 
amount to prejudicing the suit itself. 


2, 4 


2. The ground given by the learned 
Additional Subordinate Judge for declining to 
deal with the application under Section 11-A 
There 
are numerous decisions of this Court where- 
in it has been laid down that a decision on 
the question of the existence or otherwise of 
the relationship of landlord and tenant in a 
proceeding under Section 11-A is a tentative 
decision for the limited purpose of disposing 
of the application under Section 11-A. .It is 
not a final decision in the suit itself, and 
that notwithstanding a tentative decision in 
a proceeding under Section 11-A, it is in- 
cumbent upon the trial Court to come to a 
final decision on the same question in the 


suit itself. I may refer in this connection to 


the observations of Untwalia, J., in Civil 
Revn. No. 710 of 1961 (Pat), (Azizul Rah- 
man v. Abdul Aziz) given on the 28-11- 
1961, where his Lordship said that in a sum- 
mary proceeding under Section 11-A, it is 
necessary to record a positive finding, -al- 
though that finding may be a finding only 
for the purposes of Section 11-A, of the 
Act. I referred to this decision of Untwalia, 
J., in Parbati Kueri v. Sugan Chand Jain, 
(AIR 1967 Pat 415), where I took the view 
that for the purpose of passing an order 
under Section 11-A, it is incumbent upon the 
Court to make a summary investigation as to 
whether there is relationship of landlord and 
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tenant between the parties or not, even 
though the same question arises for decision 
in the suit itself. 


The view that I there expressed was ap- 
proved by Tarkeshwar Nath, J., in Mahabir 
Ram v. Shiva Shankar Prasad, 1968 BLIR 
447 = (AIR 1968 Pat 415 (FB)), where 
speaking for the Full Bench his Lordship 
made the following observation: 


“In most of the suits of such a nature, 
the defendant takes up the plea that he was 
not a tenant of the plaintiff and that the 
plaintiff had no title to the building in ques- 
tion. If the contention of Mr. J. C. Sinha 
were to be accepted, then the mere denial of 
the relationship of landlord and tenant would 
make the provisions of S. 11-A nugatory and 
the jurisdiction of the Court to pass an order 
under that section would be ousted. Such 
interpretation of the provisions of Sec. 11-A 
cannot be accepted, and, in my opinion, the 
- correct procedure for a court to adopt would 
be that it should tentatively examine the 
materials available on the record and deter- 
mine whether the denial of relationship of 
landlord and tenant by the defendant or a 
dispute raised by him with regard to the title 
of the plaintiff was bona fide or a mere pre- 
tence and without any merit: if the court 
finds that the said denial is merely for the 
sake of denial and that there was ne sub- 
stance in that denial, the court should pro- 
ceed to make an order for deposit of rent 
if the other conditions laid down in that sec- 
tion are fulfilled.” 


It is manifest, therefore, that the hesitation 
which the learned Additional Suborttinate 
Judge has felt in going into the question of 
Telationship of landlord and tenant in deal- 
ing with the application under Section 11-A 
is not well-founded and there has been a 
failure on his part in exercising the jurisdic- 
tion which is vested in him under the law. 


3. Mr. Mazumdar appearing for the 
Opposite Party has, however, relied upon the 
aforesaid observation of Tarkeshwar Nath, 
J., in support of his contention that an order 
under Section 11-A cannot properly be made 
unless it is shown that the. denial of the rela- 
tionship of landlord and tenant is a mere 
pretence. In my judgment, this is not a true 
_ purport of the observation which his Lord- 
ship made in the Full Bench case. His Lord- 
ship merely said that where the denial is a 
mere pretence, the Court should proceed to 
make an order upon the defendant under 
Section 11-A, if the other conditions Iai 
down in that section are fulfilled. This is 
far from saying that unless the Court finds 
that the denial of the relationship of land- 
lord and tenant is a mere pretence, it should 
make no order in terms of Section 11-A, 
even if the other conditions laid down there- 
in are fulfilled: 


4. Since the trial Court has not re- 
corded any finding as to whether the rela- 
tionship between the parties is one of land- 
lord and tenant or of mortgagor and mort- 
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pagee, it is not desirable that I should ex- 
press any opinion cn this question. I would, 
however, like the Court below to keep in 
view the observation which I made in Parbati 
Kueri’s case, AIR 1967 Pat 415 with respect 
to the requisites of a mortgage by condi- 
tional sale as contained in the proviso to 
clause (c) of Section 58 of the Transfer of 
To the same effect is the 
decision of their Lordships of the Supreme 
Court in Bapuswami v. N. Pattey Gounder, 
AIR 1966 SC 902. It is in the light of these 
decisions that the trial Court will have to de- 
cide the controversy with respect to the true 
relationship between the parties to this suit. 


5. For the aforesaid reasons, this ap- 
plication is allowed. The order of the learn- 
ed Additional Subardinate Judge is set aside 
and the case is sent back to him for dealing 
with the application under Section 11-A on 
merits according to law. There will, how- ` 
ever, be no order as to costs. 


6. Let the records of the trial Court 
be sent down at once. 


Application allowed. 


AIR 1973 PATNA 182 (V 60 C 65) 

N. L. UNTWALIA AND S. AKBAR 
HUSAIN, JJ. - 

Baso Mahto, Petitioner v. Hari Mahto 

and others, Respondents. 


Civil Writ Jurn. Case No. 1920 of 1970, 
Dj- 4-8-1972. 


Index Note: — (A) Bihar Consolidation 
of Holdings and Prevention of Fragmenta- 
tion Act (22 of 1956), Section 35 — An 
order of the Revenue Officer or the Addi- 
tional Collector under varicus sub-sections of 
Section 103-A, Bikar Tenancy Act not be- 
ing am order under the Consolidation Act, 
the State Government has no authority under 
Section 35 to call for and examine their re- 
cords and imterfere with their orders made 
during the stage ef the preparation of the 
record of rights. (X-Ref: Section 8) CX-Refs 
Bihar Tenancy Act (1835), Section 103-A). 

(Para 3) 


Index Note: — (B) Bihar Tenancy Act 
(1885), Section 103-A (3) (as amended by 
Bihar Act 1 of 1967) — Limitation — Period 
of limitation prescribed under the provision 
will apply only to the proceedings started on 
coming inte force of the provision and nof 
to the proceedings at a point of time when 
the period of limitation was not in fhe Act. 

(Para 4) 

Jugal Kishore Prasad, Nawal Kishore 
Prasad Sharma and Surendra Prasad Sinha, 
for Petitioner, Bindeshwari Prasad Sinha, 
Ratneshwar Nath Verma, Kameshwar Nara- 
yan Singh and K. P. Varma (Govt. Advo- 
cate), for Respondents. 
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ORDER:— Although the facts are not 
clearly stated in the writ application, but, 
at the time of the hearing, on the -basis of 
the statements in the writ application, the 
supplementary affidavit and the counter-afii- 
davit and the annexures, the following facts 
, emerged. ~ f 

2. Shree Baso Mahto, who is the 
petitioner in this writ application, is the bro- 
ther .of Shree Hari Mahto, Respondent No. 1. 
Respondents Nos. 2 and 3 are sons of Res- 


pondent No. 1 and Respondent No. 4 is the. 


wife of Respondent No. 1. The family pos- 
sessed of certain lands. The record of rights 
in respect of those lands was being prepared 
as per Section 8 of the Bihar Consolidation 
of Holdings and Prevention of Fragmentation 
Act, 1956 (Bihar Act XXII of 1956 — here- 
inafter referred to as the Act). In the draft 
record of rights, which was prepared by the 
Revenue Officer under Chapter X of the 
Bihar Tenancy Act, 1885, land comprised in 
three plots, bearing Nos. 1071, 1340 and 
1620, measuring 0.42 acre was entered in the 
name of Hari Mahto. The petitioner filed 
an objection under Section 103-A (1) of the 
Bihar Tenancy Act. The Consolidation Offi- 
cer, who was acting as the Revenue Officer 
preparing the draft record of rights, allowed 
the objection by his order dated the 2nd 
August, 1964: (a copy of which is Annexure 
2’ to the writ application). Respondent. No. 
1 went up in appeal to the Addl. Collector 
of Patna, but the Additional Collector, find- 
ing that the appeal directly could not be 
taken to him from the order of the Revenue 
Officer, directed the matter to go to the spe- 
cially empowered Revenue Officer, under sub- 
section (3) of Section 103-A of the Bihar 
Tenancy Act. By a notification dated the 
15th June, 1964 (a copy of which is An- 
nexure ‘7’ to the writ application) the Deputy 
Collector, Land Reforms, was specially em- 
powered to be the Revenue Officer for the 
purpose of sub-section (3) of Section 103-A. 
The order of the Additional Collector, trans- 
ferring the case to the Deputy Collector, 
Land Reforms, is dated the 10th September, 
1964 (Annexure ‘8’). 


The Deputy Collector, Land Reforms, 
allowed the appeal, which, in effect, was al- 
lowing the revision under Section 103-A (3), 
by his order dated the 15th October, 1965 
(Annexure ‘6. From this order, the matter 
was taken by the petitioner to the Additional 
Collector in appeal under sub-section (4) of 
Section 103-A of the Bihar Tenancy Act, as 
it stood at the relevant time. The Additional 
Collector was the prescribed appellate au- 
thority by a notification dated the 26th 
August, 1964 (Annexure ‘4’). his order 
dated the 8th October, 1969, (Annexure ‘5’), 
the Additional Collector allowed the appeal. 
Respondent No. 1 took up the matter in fur- 
ther appeal to the Commissioner of the Patna 
Division, but the Commissioner, by his order 
. dated the 25th August, 1970 (Annexure ‘9’), 
held that the appeal before him 
was not maintainable. Thereafter, Respon- 
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dent No. 1 invoked the State Government’s 
power under Section 35 of the Act. The 
Additional Secretary of the State Govern- 
ment by his order dated the 24th October, 
1970 (Annexure ‘10°, has interfered with the 
order of the Additional Collector and set it 
aside. The petitioner has come up to this 
Court for the quashing of Annexure ‘10’. 

3. In our opinion, in a matter like 
this, the State Government had no authority 
to call for and examine the records of 
Additional Collector or the Revenue Officer 
in exercise of its power under Section 35 of 
the Act. The preparation of the record of 
rights is a preparation under Section 8 of 
the Act, but that section refers to the prepa- 
ration of the record of rights in accordance 
with Chapter X of the Bihar Tenancy Act. 
The order of the Revenue Officer or the Ad- 
ditional Collector under the various sub-sec- 
tions of Section 103-A of the Bihar Tenancy 
Act cannot be an order under the Act to 
enable the State Government to interfere 
with it. The proviso to Section 8 of the Act 
provides— 

“Provided that the State Government 

may, by rules made in this behalf, make such 
modifications in the provisions of the said 
Act and Regulation as may be necessary for 
the expeditious preparation of the record of 
rights.” 
Rules have been framed in accordance with 
the proviso. It would appear from Rule 6 
of the Bihar Consolidation of Holdings and 
Prevention of Fragmentation Rules, 1958, 
that certain sections in Chapter X of the 
Bihar Tenancy Act have been excluded in the 
matter of procedure for preparation of record 
of rights. The object is to prepare the re- 
cord of rights expeditiously. By a recent 
amendment, even Section 103-A of the Bihar 
Tenancy Act has been excluded. But, at the 
relevant time, that section was operative in 
the preparation of the record of rights in ac- 
cordance with Section 8 of the Act. But, 
then the point to be emphasised is that in 
such a situation it is difficult to accept the 
contention put forward on behalf of Respon- 
dent No. 1 that the State Government would 
have the power to call for and examine the 
records of the Revenue Officer or the Addi- 
tional Collector and interfere with their 
orders made during the stage of the prepara- 
tion of the record of rights under Section 8 
of the Act. The order dated the 24th Octo- 
ber, 1970 (Annexure ‘10’), therefore, must be 
set aside. 

4. Learned Counsel for Respondent 
No. 1 thereupon drew our attention to the 
patent illegality committed by the Additional 
Collector in his order dated the 8th October, 
1969 (Annexure ‘5%. The order of the Addi- 
tional Collector seems to be chiefly based 
on the ground that the Deputy Collector, 
Land Reforms, could not revise the order of 
the Revenue Officer under sub-section (3) of 
Section 103-A of the Bihar Tenancy Act, 
beyond the period of three months. The 
limitetion of three months was introduced in 
sub-section (3) by Bihar Act 1 of 1967. It is 
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a well-established proposition of law that the 
law of limitation is a procedural law — it 
jaffects only those proceedings which are start- 
Jed when such a law comes into force. It is 
plain, in this case, that Respondent No.-1 


had moved the Additional Collector, which - 


matter was referred by him to the Deputy 
Collector, Land Reforms, at a point of time 
when the period of limitation was not there. 
For the sake of justice, therefore, it is neces- 
sary to set aside the order of the Addl. Col- 
ector and remand the appeal to him for a 
fresh disposal on merits with law. 


5. . In the result, this writ application 
jg allowed, the order of the State Govern- 


ment dated the 24th October, 1970 (Annex- . 


ure ‘10, is set aside, so also the order dated 
the 8th October, 1969 (Annexure ‘57}, of the 
Additional Collector is quashed, and the 
Revenue Appeal No. 254 of 1965-66 is re- 
mitted back to the Additional Collector of 
Patna for a fresh disposal in accordance with 
law in the light of this judgment. It is made 
clear that though sub-section (4) of Sec- 
tion 103-A of the Bihar Tenancy Act has 
been deleted by Bihar Act VII of 1969, but, 
since this appeal is an appeal which was filed 
at a point of time, when it was competent 
to be filed, it will be deemed to be pending 
from before and will have to be disposed of 
in accordance with the law as it then existed. 
There will be no order as to costs. 


Petition allowed. 
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', Messrs. K. C. Bishwas & Sons and 


others, Petitioners v. Central Alkusa Colliery 
Co., Opposite Party. ie 


1972 
__ “Index Note: — (A) Civil P. C. (1908), 
Order 14, Rule 2 — Preliminary issue — 
Issue regarding maintainability of the suit 


must be tried as a preliminary issue to meet 


the ends of justice. (X-Ref: Partnership Act 
(1932), Section 69 (2).) (Case law discussed). 
(Para 8) 
Brief Note: — (A) Thus in a suit by a 
partnership firm the issue whether the firm 
is registered or not must.be determined as 
a preliminary issue since the suit is liable to 
be dismissed if it is not registered by virtue 
of Section 69 (2) of the Partnership ‘Act. 
; ee ` (Para 8) 


The determination of this issue as a pre- 
liminary issue cannot be refused merely on 
the ground that ‘certain documents will have 
to be exhibited for the purpose. No elabo- 
rate enquiry will be necessary for the pur- 
pose of determining the question as to whe- 
ther the plaintiff was or was not a registered 
firm on the date of institution of the suit as 


contemplated by Section 69 (2) of the Part- 
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nership Act. Such an enquiry ought not bə 
postponed for being taken up along with 
other questions of fact or law over which 
the parties are or may be at issue in the 
suit. The question which will be necessary 
for determining the issue of maintainability 
of the -suit will involve an enquiry into the 
facts which will be entirely distinct from 
the question which will fall for determina- 
tion of the cases of the parties on merits. 


(Paras 7 & 9) 
Cases Referred: Chronological Paras 


AIR 1952 Pat 281, P. C. Gangulee v. 
Kadhuri Devi . . 
AIR 1936 Pat 250 = 17 Pat LT 253, 
Janki Das v. Kalu Ram 
Bishwanath Agrawal, for Petitioners; 
Hari Lal Agrawal, for Opposite Party. 


ORDER:— The petitioners are the de- 
fendants in Money Suit No. 67 of 1965 which 
has been filed by the Central Alkusa Colliery 
Company a partnership firm carrying on busi- 
ness at Gandudih Colliery, in the Court of 
the First Subordinate Judge at ‘Dhanbad for 
recovery of Rs. 17,000/- and odd being the 
balance price of ccal sold and supplied on 
credit to the petitioners between 8-7-1968 and 
31-7-1968. They have filed this application 


in revision against the order of the learned 


Subordinate Judge declining their prayer to 
decide the issue of maintainability of the suit 
as a preliminary issue. The preliminary issue 
sought to be raised by the petitioners is whe- . 
ther the suit is barred under Section ‘69 (2) 
of the Indian Partnership Act, 1932, which 
is in the following terms: 
- “No suit to enforce a right arising from 
a contract shall be instituted in any Court 
by or on behalf of a firm against any third 
party unless the firm is registered and the 
persons suing are or have been shown in the 
‘Register of Firms as partners in the firm.” 


2; In paragraph 1 of the plaint, it 
has been asserted that the plaintiff is a regis- 
tered partnership firm. registered under the 
Indian partnership Act and the affidavit and 
the verification appended to the plaint has 
been made by Jagdish Chandra Harisingh, 
describing himself as one of the partners of 
the plaintiff firm. In the written statement 
which was filed on behalf of the. defendants 
on the 21st July, 1969, it has been averred 
in paragraph 1 that the suit is not legally 
maintainable, and in paragraph ‘5 as follows: 

“The defendants deny the allegations 


made in paragraph 1 of the plaint and put 
the plaintiff to the strict proof thereof. These 


defendants are not ware if the plaintiff is a 


registered partnership firm registered under 
the’ Indian Partnersnip Act. These defen- 
dants are however, aware of the fact that 
the Central Alkusa Colliery Co., Gandudih 
Colliery is within the jurisdiction of this 
Court as its Central office is at Central 
Alkusa Colliery Co’s Gandudih Colliery, 
P. O. Kusunda.” 


On merits, the case of the defendants is 


that no dues of the plaintiff are outstanding 
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against them and, on the contrary, the de- 
fendants - are entitled to receive from the 
plaintiff a sam of Rs. 23,864.45 .as per ac- 
counts contained in Schedule B of the writ- 
ten statement. Two of the issues.framed for 
determination in the suit are: 

“Is. the suit legally maintainable in its 
present form? 


- 


Is the plaintiff entitled to a decree as 
prayed for?” . 


(Vide Issues Nos. 2 and 4 respectively). 
= . 3. On the 23rd June 1971, the defen- 
dants filed a petition requiring the plaintiff, 
as contemplated by order XXX, Rules 1 and 
2 of the Code of Civil Procedure, 

“to furnish the names and. addresses of 
the persons who were, at the time of the ac- 
cruing of the cause of action, partners in 
the plaintiff firm ......... and ...... the couse 
names and places of residence of all the per- 
sons constituting the plaintiff firm on whose 
behalf the above suit has been instituted...” 
Accordingly, on the 12th July, 1971, the 
plaintiff filed in Court the names and ad- 
dresses of six persons who “were and are 
the partners of the plaintiff- firm .on whose 
behalf the present suit has been filed.” The 
names thus furnished by the plaintiff are: 

“1. Kalyanji Mavji s/o late Mavji resid- 
ing at present at 17, Raja Santosh Road, 
Alipore, Calcutta. 

2. Morarji Kanji sjo late Kanji Keshav- 
ji residing at 5, Mandavile Gardens, Bally- 
gunge, Calcutta. ; 

3. Jagdish Chandra Harisingh s/o late 
Harisingh Keshavji_ residing at 3-B, Roy 
Street Bhowanipur, Calcutta. . 

4. Parvati Bai w/o late Harisingh 
Keshavji residing at 3-B, Roy Street, Bho- 
wanipur, Calcutta. 

5. Bhupendra Chatrabhuj s/o late Cha- 
trabhuj Kanji residing at 5, Mandavile Gar- 
dens, Ballygunge, Calcutta. 

6. Ganga Bai w/o late Karshandas 
‘Rashamwalla residing at Dhanbad town in 
the Dist. of Dhanbad, Bihar.” 

On the 12th July, 1971, itself, the petitioners 
filed a petition under Order XIV, Rule 2 
read with Section 151 of the Code of Civil 


Procedure, wherein they asserted that the 


plaintiff’s firm was not a registered firm on 
or prior to the 19th March, 1969 (Gt should 
be 18-3-1969), on which date the present suit 
was instituted. In support of this assertion 
of theirs, the defendants relied upon “the 
original acknowledgment of the registration 
of the firm filed by the plaintiff on 9-6-1971 
is this Court.” 

4. The defendants’? prayer for decid- 
ing the issue of maintainability of the suit as 
a preliminary issue . was opposed on behalf 
of the plaintiff and it was alleged that the 
plaintiff firm was registered with the Regis- 
trar of Firms at Patna on 21-10-1955 with 
four partners but thereafter three of the part- 
ners had died. The partnership, however, 
was continuing and was ultimately reconsti- 
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tuted by the surviving partner (Shri Kalyanji 
Mavji) and the heirs of the deceased partners 
and a formal deed of partnership was, ac- 
cordingly, executed on the 5th July, 1968. 
It was further stated on behalf of the plain- 
tiff that an information regarding the change 
in the constitution of the firm was lodged 
with the Registrar of Firms, which the latter 
had acknowledged on the 22nd December, 
1969. Thus, according to the plaintiff, it was 
a registered partnership firm at the time of 
the institution of the suit. 


5. The Court below has, however, 
rejected the defendants’ petition merely on 
the ground that it is not desirable “to dispose 
of the case on preliminary issue of law be- 
cause it is linked with question of fact as to 
who were original partners and as to how 


their heirs again reconstituted the partnership 


without any dissolution for the moment.” 
Being thus aggrieved, the petitioners have 
moved. this Court in revision. 


. 6. The short point which I have to 
decide is whether this is a case in which the 
issue of maintainability should have been 
decided as a preliminary issue as prayed for 
by the petitioners. The relevant provision is 
contained in Rule 2 of Order XIV of the 
Code of Civil Procedure which lays down in 
substance that if a suit or any part thereof 


_ may be disposed of on the issues of law 


only, then the Court must try those issues 
first and postpone the settlement of the issues 
of fact after the issues of law have been de- 
termined. There are at least two reported 
decisions of this Court which Iay down that 
Rule 2 of Order XIV is mandatory. They 
are the decisions of Courtney—tTerrell, C. J., 
in Janki Das v. Kalu Ram, AIR 1936 Pat 
250 and of Narayan, J., in P. C. Gangulee 


-y. Kadhuri Devi, AIR 1952 Pat 281. It fol- 


lows -that where, however, the issue in ques- 
tion is not a pure issue of law, but an issue 
involving a mixed question of fact and law, 
the Court may decline to decide it as a pre- 
liminary issue. In other words, some har- 
mony has to be maintained between the pro- 
vision contained in Order XIV, Rule 2 and 
the general principle that it is undesirable 
to try a case piecemeal. In P. C. Gangu- 
lee’s case, AIR 1952 Pat 281, it was observ- 
ed by Narayan, J., that the Court has first 
to be convinced that there is an issue on 
which the whole case can be dismissed, and 
that once the Court comes to the conclusion 
that there is a pure question of law to be 
‘decided as a preliminary issue in the case, 
it cannot decline to decide that issue as a 
preliminary issue on the mere ground that 
the Court does not favour disposal of suits 
on preliminary points. In Janki Das’s case, 
AIR 19236 Pat 250, Courtney-Terrell, C. J., 
took the view that interlocutory orders are 
certainly matters of discretion of the lower 
court, but the discretion must be exercised 
in accordance with the proper principles of 
justice and with regard to the proper inter- 
pretation of the rules in question (and if it) 
has not been exercised according to judicial 
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principles, then it is the duty of this Court 
to interfere. 

7. Turning to the facts and circum- 
stances of the present case, the position is 
shortly this. The plaintiff claims to be a 
registered partnership firm with six partners 
whose names have been disclosed as afore- 
said. Section 69 (2) of the Partnership Act 
would be a bar to the institution of the 
suit unless it is proved that this partnership 
firm was registered in accordance with the 
Partnership Act on or before the 18th March, 
1969, which was the date on which the suit 
had been instituted. If this simple question 
of fact is decided against the plaintitf, then 
it will not be necessary for the Court to go 
into any other question which is in dispute 
between the parties. Chapter VII of the 
Indian Partnership Act provides for registra- 
tion of firms. Section 58 lays down the pro- 
cedure for the registration of a firm and a 
statement containing the prescribed particu- 
lars to be submitted to the Registrar of 
Firms for the purpose. It also requires that 
the statement in the prescribed form must be 
accompanied by the prescribed fee, which is 
provided in Schedule I as not exceeding 
Rs. 3/-. Section 59 is in these terms. 


“When the Registrar is satisfied that the 
provisions of Section 58 have been duly 
complied with, he shall record an entry of 
the statement in a register called the Regis- 
ter of Firms, and shall file the statement.” 
Chapter VII of the Act also contains sepa- 
rate provisions in Section 62 for noting of 
changes in the names and addresses of part- 
ners, and in Section 63 for recording of 
changes in and dissolution of a firm. Evi- 
dently, the latter section deals with a recons- 
titution of a which has already been 
registered under Section 59. Under Sec. 63 
a notice has to be given to the Registrar of 
such change in the constitution of 2 register- 
ed firm specifying the date thereof, and in 
Schedule I of the Act, the maximum fee 
payable for a notice under Section 63 is 
one rupee.. I have referred to these provi- 
sions of the Act in order to show that the 
question is as to whether the action taken by 
the plaintiff in 1969 was in pursuance of 
coming into existence of a new partnership 
firm or of a mere reconstitution of the ol 
firm which had been registered in 1955. This 
could be determined with reference to the 
kind of statement or notice given to the Re- 
gistrar as also the amount of the fee paid 
in that context. If it was a case of registra- 
tion of a newly constituted firm, then the 
statement: would be under Section £8 and 
the accompanying fee would be Rs. 3/-. On 
the other hand, if it was a case of mere 
re-constitution of an already registered firm, 
then the notice to the Registrar would be 
under Section 63 and the accompanying fee 
would be rupee one. In this Court the peti- 
tioners have asserted that entry in Serial No. 
558 of 1969 in the Register of Firms main- 
tained under Section 59 of the Indian Part- 
_Rership Act, a copy of which has been ap- 

pended as Annexure “4” to the supplemen- 
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tary affidavit file] on behalf of the peti- 
tioners, shows thet the plaintiff firm was re- 
gistered under Section 59 on the 22nd 
December, 1969 on the basis of the requi- | 
site statement filed on the 20th Ncvember, 
1969, and the requisite acknowledgement of 
Tegistration of firm granted by the Fegistrap 
of firm under the rules, a copy of which is 
Annexure “2” to the main revision applica- 
tion, shows that in that context the fee paid 
to the Registrar was Rs. 3/-, implying there- 
by that it was a case of a fresh registration 
as contemplated by Sections 58 and 59, and 
not one of a recanstitution of an existing re- 
gistered firm as contemplated by Section 63 
of the Act. It is, therefore, urged -hat the 
entire legal position would become cleap 
merely from those public documents to enable 
this Court to decide whether the plaintiff 
was a registered partnership firm on -he date 
of the institution of the present suit or not 
To refute this contention it was contended 
by Mr. Harilal Azrawal appearing on behalf 
of the plaintiff . opposite party that despite 
those public documents, upon which the peti- 
tioners rely, a question would arise as to 
whether or not tie plaintiff firm had taken . 
over the assets and business of the originally 
registered firm of 1955. In my judgment, 
there is no force in this contention of Mr. 
Agrawal. The reason is that even if a new 
registered firm takes over the ‘assets and 
business of anotker firm, that cannot have 
the effect of transforming the new firm into 
the firm of which it takes over th2 assets 
and business. However, at the present 
moment J am not entering into a considera- 
tion of the question as to whether the pre- 
sent firm was registered for the first time on 
the 22nd December 1969 or not. That ques- 
tion must be left to be determined by the 
Court of the first instance. The point that 
I wish to emphasise is that no elaborate en- 
quiry will be necessary for the purpose of 
determining the- cuestion as to whether the 
plaintif was or was not a registered firm on 
the date of institction of the present suit as 
contemplated by Section 69 (2) of the Act. 
Such an enquiry ought not, in my opinion, to 
be postponed for being taken up along with 
other questions of fact or law over which 
the parties are- or may be at issue in the suit. 
The question which will be necessary for 
determining the issue of maintainahility of 
the suit will involve an enquiry into the 
facts which will bə entirely distinct from the 
question which will fall for determination of 
the cases of the parties on merits. 


8. On merits, the Court will be re- 
quired to decide whether the plaintiff has any 
outstanding dues against the defendants in 
connection with the transaction of supply and 
delivery of coal, or whether the defendants 
are entitled to receive any money from the 
plaintiff as asserted in the written statement. 
For dealing with this question, the evidence 
will be entirely different from that required 
for dealing with the issue of maintainability 
of the suit. If the suit can be disposed of 
on the issue of maintainability alone, % 
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would undoubtedly be futile to embark 
upon an elaborate inquiry into the merits 
of the plaintiff’s claim against the defendants 
or into the merits of the counter claim of 
the defendants against the plaintiff. In con- 
nection with the counter claim of the defen- 
dants, a further consideration arises, namely, 
that they will have to pay court-fee on their 
counter claim, which -will be wasted if it is 
ultimately held that the suit is not main- 
tainable under Section 69 (2) of the Indian 
Partnership Act and the defendants may 
have to take some other measure against the 
individual partners for recovery of their al- 
leged dues as contained in Schedule B of the 
written statement. In my opinion, therefore, 
this is pre-eminently a case where in the 
ends of justice, the question of maintain- 
ability of the suit ought to be tried as a 
preliminary issue. The decision of the Court 
below not to take up this issue as a prelimi- 
nary issue for trial on the mere ground that 
it is linked up with certain questions of fact 
does not represent a sound exercise of dis- 
cretion in accordance with the principles of 
justice and fair play. 


9. I should add that even in a case 
where the preliminary issue is one of pure 
issue of law, as for example, whether the 
suit is barred by res judicata or not, some 
material has got to be brought on the re- 
cord for the decision of the issue of law. 
It has never been suggested that an issue of 
res judicata should not be tried as a preli- 
minary issue on the ground that it would be 
necessary to admit certain documents ‘or 
judgments into evidence, likewise, a ques- 
tion as to whether a suit is or is not barred 
by reason of Section 69 of the Partnership 
Act, will require some materials to be brought 
on the record, in the shape of public docu- 
ments and the registered deed of partnership. 
But the determination of this issue as a preli- 
minary issue cannot be refused merely on 
the ground that’certain documents will have 
to be exhibited for the purpose. 


16. Nor do [ think that a prayer for 
determination of the issue of maintainability 
of the suit as a preliminary issue can legi- 
timately be thrown out on the mere ground 
that that may lead to a piece-meal trial, be- 
cause even in a case which falls strictly with- 
in the ambit of Order XIV, Rule 2 of the 
Code of Civil Procedure, the same conside- 
ration might apply, for, if an appellate court 
were to differ from the view taken by the 
trial Court on the issue of law involved for 
the determination of the question of main- 
tainability of the suit, there will be a chance 
of remand and fresh decision of all the issues 
in the suit. Such case must, therefore. be 
decided upon its own facts and no general 
rule can be laid down as to whether an issue 


should be decided as a preliminary issue or- 


not. In the instant case, I have already indi- 
cated that the decision on the question of 
maintainability of the suit depends upon 
materials entirely distinct from those which 
will be necessary for the decision of the suit 
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on merits and that it will result in unneces- 
sary harassment to the parties by requiring 
them to lead elaborate evidence on the 
merits of the case, if it is ultimately found 
that the suit itself is not maintainable under 
Section 69 of the Partnership Act. 


j1. For the reasons which I have 
given above, I set aside the order of the 
Court below as contained in paragraph 3 of 
the order dated the 12th July, 1971, and 
direct the trial Court to decide the issue of 


maintainability of the suit as a prelimi- 
nary issue. The application is, accordingly, 


allowed; but in the circumstances of the case, 
there will be no order as to costs. 


Application allowed. 





‘AIR 1973 PATNA 187 (V 60 C 67) 
SHAMBHU PRASAD SINGH AND 
B. D. SINGH, JJ. 
Mohammad Akhtar Ali, Appellant v. 
Badrudin and others, Respondents. 


A. F. A. Ò. No. 182 of 1971, D/- 3-8- 
1972, against order of S. N. Banerjee, Judi. 
Commr., Ranchi, D/- 21-5-1971. 

Index Note: — (A) Civil P. C. (1908), 
Section 47 — Questions arising between par- 


ties — Questions arising between decree- 
holders or their representatives or arising 


between judgment-debtors or their represen- 
tatives can be gone into if their decisions 
affect the jfudgment-debter or decree-holder. 


Brief Note: — (A) It may be reason- 
able interpretation of the term ‘party’ in Sec- 
tion 47 (1) that only such questions relating 
to execution, discharge or satisfaction of the 
decree which arise between the parties oppo- 
sed to each other can be gone into under 
Section 47 (1). But when it has been ex- 
pressly laid down in sub-section (3) that the 
question as to whether any person is or is 
not a representative of the party shali for 
the purpeses of the section be determined by 
the court executing the decree, it will not be 
proper and beycnd doubt to give the word 
‘party’ a limited meaning of parties opposed 
to each other. Under sub-sections (1) and 
(3) of Section 47 of the Code all questions 
Which arise at the instance of the decree- 
holders or their representatives and in res- 
pect whereof they are at difference with 
each other or which arise at the instance of 
the judgment-debtors or their representatives 
and in respect of which they are at differ- 
ence with each other, if their decisions affect 
the judgment-debtor or the decree-holder in 
relation to execution, discharge or satisfac- 
tion of the decree, then really they are ques- 
tions arising between the decree-holder and 
the judgment-debtor. Therefore, such ques- 
tions shall be deemed to be questions be- 
tween parties opposed to each other and 
can be gone into under Section 47. (Case 
law discussed). (Paras 6, 7) 
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Cases Referred: Chronological Paras 
AIR 1958 Pat 228 = 1957 BLJR 255, 

Noor Zaman Khan v. Mt. Maimun- 


nissa Bibi 
AIR 1954 Bom 446 = 56 Bom IR < 
232, Laxminarayan Devastan Poona, 
v. Khanderao | 
AIR 1952 Pat 333 = ILR 27 Pat 848, 
Damodar Laljee v. Basant Lal 
AIR 1949 Nag 398 = -1949 Nag LJ 
442, Shriram Nathuji v. Co-operative 
Society No. 55, Chandur l 
AIR 1944 Pat 307 = ILR 23 Pat 410, 
Smt. Lalmani Kuer v. Smt. Raghu- 
bansi Devi 
AIR 1941 Mad 161 = 1941-1 Mad LJ 
45 (FB), Annamalai v. Ramaswami 8 
AIR 1939 Bom 112 = 41 Bom LR 
176, Lalchand Radhakisan v. Ram- ` 


deyal Ramnarayan -` D 
‘AIR 1934 Pat 67 = 16 Pat LT 16, 
Mt. Amiran vV. Mt. Kaniz Aisha 10 


AIR 1932 Pat 329 = 13 Pat LT 557, 
Md. Abdul Matin v. Mt. Bibi Hamidan 10 
(1913) 19 Ind Cas 448 = 24,Mad LI 


477, S. Mangayya v. S. Sriramullu 9 


(1899) ILR 23 Bom 623 = 1 Bom LR 
87, Ratanlal v. Bai aa 


Lal Narain Sinha, S. Asghar Hus- 
sain and Raghib Ahsan, for ee R. P. 
Katriar, S. K. Katriar and Alok Kumar 
Sinha, for Respondents. 


SHAMBHU PRASAD SINGH, J.:— 
Bibi Aisha, owner of holding No. 1285 (new 
holding No. 1728) within Ranchi Municipa- 
lity obtained an order of eviction against 
Pardeshi Wali Mohammad from the court of 
Controller at Ranchi. Under Section 18 (as 
then it was) of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, ‘Act 3 of 
1947), that order could be executed as a 
decree by a Civil Court having jurisdiction 
over the matter, 
petition in. the Court of Munsif at Ranchi 
for execution of the said order. Before the 
disposal of that petition, Bibi Aisha died in 


1963. Her two sons and two daughters, who 


are respondents in this appeal, and her hus- 
band, Juman Mian, got themselves substitut- 
ed in place of Bibi Aisha as decree-holder. 
In 1967 Juman Mian too died. On 3rd of 
October, 1969, when the petition of the res- 
pondents for delivery of possession was 
pending, appellant Akhtar Ali, son of Afzal, 
a brother of Juman Mian, also filed a peti- 
tion. His case was that Bibi Aisha had made 
an oral gift of the said house to him in the 
year 1962 and the tenant had put him in 
possession over it. Thus, according to him, 
the decree stood satisfied and there- was 
nothing to be executed. 


2. According to the children of Bibi 
Aisha, i.e., the respondents, neither their 
mother made an oral gift of the house to the 
appellant, nor the tenant delivered posses- 
' sion of it to him. Therefore there was no 
substance in the petition of the appellant and 
it was fit for dismissal. 
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‘ed counsel, 
` appeal could lie before the lower appellate 


Hence, Bibi Aisha filed a 
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3. The executing court held that the 
petition of the appellant was maintainable 
under Section 47 of the Code of Civil Proce- 
dure (hereinafter referred to as- ‘the Code’ 
in this Judgment) and Bibi Aisha did make 
an oral gift of the house to the appellant. 
The lower appellate court held that the ap- 
plication was not maintainable under Sec- 
tion 47 of the Code and Bibi Aisha did not 
make an oral gift of the house to the ap- 
pellant. Hence, it dismissed ` the petition. 
The appeal is ‘directed against the aforesaid 
order of the lower appellate court. 


4. Learned counsel for the appellant, 
Mr. Lal Narain Sinha, has argued that the 
finding of the lower appellate court that the 
application of the appellant was not main- 
tainable under Section 47 of the Code is cor- 
rect and that no appeal could be filed before 
the lower appellate court against the orden 
of the executing court on such a petition. 
Therefore the finding of the said (ower ap- 
pellate) Court that Bibi Aisha did not make 
an oral gift of the house to the oe 
was beyond its jurisdiction and illegal. Learn- 
however, conceded that if the 


court, then its finding regarding oral gift 
was one of fact and could not be set aside 
by this Court. According to learned counsel 
for the respondents, the finding of the lower 
appellate court that appellant’s petition was 
not maintainable under Section 47 of the 
Code was wrong and the appeal was not 
paoi its jurisdiction. 


5. The main portion of Section 47 
of the Code is as follows:— 

_ “47: (1) All questions arising between the 
parties to the suit in which the decree was 
passed, or their representatives and relating 
to the execution, discharge or satisfaction of 
the decree, shall be determined by the Court 
executing the decree and not by a separate 


(2) The Court may, subject to any ob-. . 
jection as to limitation or jurisdiction, treat 
a proceeding under this section as a suit op 
a suit as a proceeding and may, if necessary, 
order payment of any additional court-fees. 


` (3) Where a question arises as to whe- 
ther any person is or is ngt the representa- 
five of a party, such question shall for the 
purposes of this section, be determined by 
the Court.” 


6. Apparently, according to Sec 
tion 47 (3) of the Code, the question whe- 
ther the: appellant or the respondents are the 
representative of Bibi Aisha should be deter- | 
mined by the very court which is: executing 
the decree. Hence, the question can be gone 
into under that section. - There is nothing in 
sub-section (3) on the basis of which it can. 
be said that the question cannot be gone into 
under that sub-section. However, according 
to the contention of learned Counsel for the 
appellant, sub-sections (1) and (3) are com- 
plementary to each other and it is neither 
possible nor proper to construe sub-sec. (3) 
without the help of sub-section (1). In this 


7 


1973 
connection, learned counsel for the appellant 
drew our attention to some decisions of this 
High Court and other High Courts. I shall 
refer to them later on. In these decisions it 
has been held that only such questions relat- 
ing to execution, discharge or satisfaction of 
the decree which. arise between the parties 
opposed to each other can be gone into 
under Section 47 (1) of the Code,.that is, if 
the question is only between the decree-hol- 
ders or their representatives, then it cannot 
be gone into under the said sub-section. 
Similarly, if the question is only between 
judgment-debtors or their representatives, 
then also that cannot be gone into under 
that sub-section. Such an interpretation. of 
the term party in sub-section (1) may be rea- 
sonable, but when it has been expressly laid 
down in sub-section (3) that the question as 
to whether any person is or is not a repre- 
sentative of the party shall for the purposes 
of the section be determined by the court 
‘jexecuting the decree, in my opinion it will 
not be proper and beyond doubt to give the 
word ‘party’ a limited meaning of parties 
opposed to each other. Learned counsel for 
the appellant could not convincingly criticise 
the correctness of the aforesaid view, but he 
submitted that as other Benches of this 
Court in their decisions have supported the 
contrary view, it would not be proper for 
this Bench to take this view and if this 
Bench thought that the decisions of other 
Benches of this High Court were not reason- 
able, it ought to refer the appeal to a Full 
Bench for decision. 

7. In my opinion, for the decision 
of question arising in this appeal, it is not 
necessary to hold that any previous decision 
of a Bench of this Court is wrong. Two 
kinds of questions relating to the execution, 
discharge or satisfaction of a decree may 
arise between decree-holders if they are more 
than one or the representatives -of a decree- 
holder; firstly, questions decisions whereof 
affect them only and do not affect the judg- 
ment-debtor at all, and secondly, questions 
decisions whereof affect the judgment-debtor 
also. Similarly two kinds of questions may 
arise between judgment-debtors or represen- 
tatives of a judgment-debtor; firstly, such 
questions decisions whereof affect them only 
and secondly, such questions decisions where- 
of affect thé decree-holder as well. In my 
opinion, under sub-sections (1) and (3) of 
Section 47 of the Code all questions which 
arise at the instance of the decree-holders or 
their representatives and in respect whereof 
they are at difference with each other or 
which arise at the instance of the judgment- 
debtors or their representatives and: in res- 
pect of which they are at difference with 
jeach other, if their decisions affect the judg- 
ment-debtor or the decree-holder in relation 
to execution, discharge or satisfaction: of the 
decree, then really they are questions arising 
between the decree-holder and the judgment- 
debtor. Therefore, such questions shall be 
deemed to be questions between parties op- 


posed to each other and can be gone into. 
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under Section 47 of the Code. It has al- 
ready been stated earlier that according to 
the appellant, the tenant delivered the pos 
session of the house to him and thus the 
decree stood aatisfied. Hence, the decision 
of the question whether the decree stands 
satisfied or not is implied in the decision of 
the question who is the representative of 
Bibi Aisha, the appellant or the respondents. 
In my opinion, in this case, the question aris- 
ing for decision between the appellant and 
the respondents also affects the judgment- 
debtor. Therefore, the question can be gone 
into under Section 47 of the Code. 

&. Now I would take up for consi- 
deration decisions of other High Courts and 
this High Court cited by learned Counsel for 
either side in support of their arguments. Of 
these, Ratanlal v. Bai Gulab, (1899) ILR 23 
Bom 623, Annamalai v. Ramaswami, AIR 
1941 Mad 161 and Laxminarayan Devastan, 
Poona v. Khanderao, AIR 1954 Bom 446 
are some such decisions of other High Courts 
which though support the contention of 
learned counsel for the appellant that ‘the 
parties’ in sub-section (1) of Section 47 of 
the Code mezns parties opposed to each 
other, but really are not against the view ex- 
pressed by me earlier. In the case of Ratan 
Lal v. Bai Gulab, the plaintiffs suit was dis- 
missed with casts by the High Court against 
defendants Nos. 2 and 3. Only defendant 
No. 3 filed an application before the execut- 
ing Court for execution of the aforesaid dec- 
ree for costs. Defendant No. 2 opposed that 
application. In the opinion of the executing 
Court, as the decree was in favour of both 
defendants Nos. 2 and 3, the question arising 
for decision between them could not be gone 
into by it. Hence, it dismissed the applica- 
tion of defendant No. 3. Defendant No. 3 
appealed to the High Court. The High 
Court also dismissed the appeal of defen- 
dant No. 3 against that order. It is apparent 
that the decision of the question whether the 
decree for costs could be executed by de- 
fendant No. 3 alone or by both, defendants 
Nos. 2 and 3, had no effect on the judg- 
ment-debtor. In AIR 1941 Mad 161 (FB), 
the question arising for decision was as to 
possession of the suit land between a stran- 
ger auction-purchaser and another person 
who had purchased the said land from the 


- judgment-debtcr. A Full Bench of the Mad- 


tas High Court decided that as both were 
representatives of the judgment-debtor the 
question between them would not be gone 
into under Section 47 of the Code It is 
also apparent from the facts of that case that 
the decision of the question had no effect on 
the decree-hclder. In AIR 1954 Bom 446, 
the question which arose for decision was 
only between the decree-holders as to rate- 
able. distribution. Justice Shah while decid- 
ing that no zppeal could lie to the High 
Court under Section 47 of the Code against 
the order of the lower court on that ques- 
tion also expressly observed that decision of 
the said question had no effect on the judg- 
ment-debtor. 
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9. In S. Mangayya v. S$. Sriramullu, 
(1913) 19 Ind Cas 448, a Bench of the 
Madras High Court has observed that in 
considering the question whether an appeal 
lies under Section 47 of the Code or not, 
the substance of the order of the lower court 
shall have to be looked into. The question 
cannot be decided merely on the basis of 
provision of law referred to in the corder of 
that court. The learned Judges decided that 
the question between the two defendants, 
judgment-debtors, as to which property 
should be auction-sold first in execution of 
a mortgage decree could be gone into under 
Section 47 of the Code and appeal would lie 
against the order passed by the lower court 
on that question. In Lalchand Radhakisan 
v. Ramdeyal Ramnarayan, AIR 1939 Bom 
112, Chief Justice Beaumont (Justice Sen 
concurring with him) held that where the 
order passed by the. lower court relating to 
rateable distribution affects not only decree- 
holders but also the surety and the judgment- 
debtor, then an appeal would lie against that 
order under Section 47 of the Code. 
Shriram Nathuji v. Co-operative Society 
No. 55, Chandur, AIR 1949 Nag 398, Jus- 
tice Mudholkar has observed that when a 
dispute, though between parties ranged on 
the same side is such as to affect a party 
ranged on the opposite side, it falls within 
Section 47 of the Code. These three: deci- 
sions support the view taken by me. 

£Y 


10. Of the decisions of this High 
Court, learned counsel for the appellant 
drew our special attention. to Md. Abdul 
Matin v. Mt. Bibi Hamidan, AIR 1932 Pat 
329. A decree for costs was passed in 
favour of one Munshi Umed Ali. Of bis 
several representatives, one filed an applica- 
tion for execution of his share in the- dec- 
tee. Other representatives opposed this ap- 
plication on the ground that the share of the 
representative who had applied for execution 
was really less than what he had claimed. 
The executing Court determined the share of 
various representatives. One of the repre- 
sentatives appealed to the District Judge 
against the said order. As the suit was 
valued at Rs. 5,000/-, the District Judge re- 
turned the memorandum of appeal for filing 
before the High Court. The appeal was 
filed here but it was dismissed on the ground 
that as the question was not between parties 
opposed. to each other, it could not be gone 
into under Section 47 of the Code. This 
Bench decision is also not against the view 
taken by me earlier, because the decision of 
the question between the representatives of 
the decree-holder did not affect the judg- 
ment-debtor in the least. In the case of Mt. 
Amiran v. Mt. Kaniz Aisha, AIR 1934 Pat 
627, after the death of the decree-holder 
some of his representatives got the dezree 
executed and purchased the property of the 
judgment-debtor. Purchaser of the share of 
one of the representatives of the decree- 
holder also filed a petition for setting aside 
the auction sale.. The executing court dis- 
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missed that petition and its order was con- 
firmed by the lower appellate court. There 
was an appeal to this Court and the Bench 
hearing it held that 2s the petitioners and the 
auction-purchasers, were not parties opposed 
to each other in the suit, no second appeal 
could lie here under Section 47 of the Code. 
It is not clear from the decision as to what 
was the basis on waich the petitioners had 
filed his application for setting aside the auc- 
tion sale. Therefore, it is difficult to say 
what effect the decision had on the judgment- 
debtor. Further, the Bench treated that ap- 
peal as.a revisional petition and examined 
all questions raised on behalf of the peti- 
tioner and found no substance in them. In 
the - circumstances that decision too cannot 
be said to be against the view taken by me. 


11. In Smt. Lalmani Kuer v. Smt. 
Raghubansi Devi, AIR 1944 Pat 307, Sinha, 
J.. (with whom Beevor, J., agreed) held that 
a dispute between a person claiming the dec- 
ree-holder as his benamidar and the repre- 
sentative of the decree-holder as to who could 
execute the decree was within the jurisdiction 
of the executing court under Section 47, sub- 
section (3) of the Code. In Rehi Damodar 
Laljee. v. Basant Lal, AIR 1952 Pat 333 also 
B. P. Sinha, J. (Mahabir Prasad, J., concur- 
ring with him) decided that the question 
who was the representative of the judgment- 
debtor could be gons into under Section 47 
oz the Code. The question arose between 
two persons who were brought on the record 
as representatives of the judgment-debtor, 
but the decision of it affected the decree-hol- 
der as well. In Noor Zaman Khan v. Mt. 
Maimunnissa Bibi, AIR 1958 Pat 228, Kamla 
Sahai, J., sitting singly relying on the deci- 
sion in the case. of Smt. Lalmani Kuer ob- 
served that the question who was the repre- 
sentative of the decree-holder or the judg- 
ment-debtor, specially when the dispute was 
whether only one of them was representative 
or all were representatives, could be gone 
into under Section 47, sub-section (3) of the 
Code. Referring to the case of Md. Abdul 
Matin, the learned Judge said that the only 
question in that case was what was the share 
of the representative and, therefore, it was 
clearly distinguishable. In my opinion, no 
decision of this Court has been cited before 
us on the basis of which I may be compelled 
to say that the view taken by me is against 
that decision. 

12. Learned counsel for the appel- 
lant did not argue that the petition of the 
appellant could not have been filed before 
the executing court. According to him. the 
petition could be filed under S. 146 of the 
Code and the executing court was competent 
to dispose it of, but it was not maintainable 
under Section 47 of the Code. It is appa- 
tent from the reasonings given earlier, that 
the application of the appellant was main- 
tainable under Section 47 of the Code and ~ 
appeal could lie to the lower appellate court 
against the order passed on it by the execut- 
ing court. 
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13. Learned counsel for the appel- 
lant did not advance any other argument in 
support of the appeal. In the result, the ap- 
peal is dismissed with costs. 
B. D. SINGH, J.:— 14. I agree. 
Appeal dismissed. 
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Index Note: — (A) Civil P. C. (1908), 
Order 8, Rule 1 — What is first hearing. 
Brief Note: — (A) “First hearing” sig- 
nifies the day on which the court proceeds 
to frame and record the issues. The right 
to file a written statement at or before the 
first hearing can only be exercised until the 
date which is fixed for the first time. for the 
final hearing of the suit and does not extend 
beyond that stage up to the adjourned date 
of the hearing. (X-Ref: Order 14, Rule 1). 
AIR 1955 SC 425, Rel. on; AIR 1961 Andh 
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Cases Referred: Chronological Paras 
1967 BLIR 975, Bhadai Sao v. Bihar 
Hindu Religious Trust Board 
AIR 1961 Andh Pra 102 = ILR (1961) 
2 Andh Pra 480, C. Chendraiah v. 
. Tata Seetarammaiah 
AIR 1961 Pat 152 = 1961 BLIR 478, 
Binda Prasad v. United Bank of 
India Ltd. 
AIR 1955 SC 425 = 1955-2 SCR 1 
Sates Singh v. Election Tribunal, 
ot 


Ganesh Prasad Jaiswal, for Petitioner; 
S. K. Sarkar, for Opposite Parties. 


ORDER:— ~~ This application in revision 
is directed against the order of the learned 
Third Additional Subordinate Judge of Dhan- 
bad dated the 4th June, 1971, declining to 
accept the written statement which the peti- 
tioner had filed in Title Suit No. 99 of 1969, 


wherein it was impleaded as defendant 
No. 1. The relevant facts are as follows: 


The suit was instituted by the plaintiffs 
(Opposite Party Nos. 1 and 2) on the 21st 
July, 1969. On the same day the plaint was 
admitted and summonses were ordered to 
be issued to the defendants fixing the 26th 
August, 1969, for settlement of issues. Fur- 
ther, on the same day, upon a petition of 
the plaintiffs, the defendants were called upon 
to show cause why an ad interim injunction 
be not issued against them, and in the 
meantime an order of ad interim injunction 
was passed. The summonses as also the 
service report of the notices in the injunc- 
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tion matter were received after service and 
the order of ad interim injunction was con- 
firmed on the Ist August, 1969. Until then 
the defendants had not appeared, which they 
did on the 26th August, 1969. On the 26th 
August, 1969, the Court fixed 26th Septem- 
ber, 1969, as the date for filing of the writ- 
ten statement and for settlement of issues. 
On the 26th September, 1969, at the instance 
of the defendants, the Court fixed 9th De- 
cember, 1969, for filing written statement 
and for settlement of issues. On the 9th De- 
cember, 196°, the defendants prayed for time 
to file written statement, which was extended 
to the 20th January, 1970, on payment of 
Rs. 8/- as cost. The time was further €X- 
tended to the 10th March, 1970, on payment 
of Rs. 10/- as cost. On the 10th March, 
1970, the defendants prayed for further time 
to file their written statement, and that was 
allowed until the 22nd April, 1970, on pay- 
ment of Rs. 12/- as cost. On the 22nd April, 
1970, the time for filing the written state- 
ment was further extended to the 5th June, 
1970, on payment of Rs. 12/- as cost. On 
the 5th June, 1970, the defendants again ap- 


plied for time for filing their written state- 


ment, upon which the Court passed the fol- 
lowing order: 
k To 9-7-1970 for filing W. S. on 
payment of Rs. 12/- as cost. Defendants 
(must) file W. S. on the date fixed failing 
which the case will be taken up for ex parte 
hearing on the date fixed.” . 
No written statement, however, was filed by 
the defendants as directed by order dated the 
5th June, 1970, and the defendants prayed 
for further time to file written statement, 
whereupon the suit was ordered to be put 
up on the 26th August, 1970 for settlement 
of issues. On the 26th August, 1970, the 
following order was passed: 


“Plaintiff files hazri. Defendants pray 
for time to file W. S. To 25-9-70 for filing 
W. S. and settlement of issues.” 


On the 25th September, 1970, at the prayer 
of the defendants, the date for filing the writ- 
ten statement was extended to the 24th No- 
vember, 1970 on payment of Rs. 8/- as cost, 
which date was also fixed for the disposal 
of the suit. On the 24th November, 1970, 
the following order was passed: 


“Plaintiff files hazri. Defendants again 
pray for time to file W. S. To 3-12-1970 for 
filing W. S. on payment of Rs. 10/- as cost 
as a last chance failing which the suit will 
be heard ex parte on the date fixed.” 


On the 3rd December, . 1970, the defendants 
again prayed for time to file written state- 
ment, whereupon the 17th December, 1970, 
was fixed for filing written statement as a 
last chance failing which the suit will be 
heard ex parte on the date fixed. No written 
statement was filed by the defendants even 
on the 17th December, 1970, but on that day 
the defendants filed a petition praying that 
the plaint should be rejected or, in the alter- 
native, further proceeding in the suit should 
be staved. The case was, therefore, adjourn- 
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ed to the 28th January, 1971, for hearing. 
After three more adjournments, the Court 
fixed the 19th April, 1971, for hearing. On 
the 19th April, 1971, the plaintiff filed hazrt, 
but the defendants took no step. The Court, 
however, heard the plaintiff in connection 
with the petition of the defendants filed on 
the 17th. December, 1970, and ultimately re- 
jected it. It also fixed the 30th April, 1971 
for hearing. On the 30th April, 1971, it was 
represented to the Court that the defendants 
intended to file a revision in the High Court 
against the order dated the 19th April, 1971, 
whereupon the Court fixed. the 24th May, 
1971, for hearing. There is no indication on 
the record that the contemplated revision 
against -the order of the 19th April, 1971, 
was filed in the High Court. However, on 


the 24th May, 1971, the date fixed in the suit- 
for hearing, the plaintiff filed hazri, but the | 


defendants filed a petition praying for time 
to file written statement. Thereupon the 
court passed the following order on the 24th 
May, 1971: 


“The defendants seem to be under a 
notion that a W. S. can be filed as and when 
they desire. But that is not the legal posi- 
tion. A W. S. has to be filed on or before 
the first hearing or within such time as the 
‘court permits. Several such dates of hearing 
have passed but the defendants failed to file 
W. S. On some dates like 5-6-70 and 24-11- 
70, the court imposed cost also but that too 
was not paid. So the suit was set down fov 
hearing. It is no longer, therefore, open to 
defendants to file W. S. 
time on that ground is rejected but the suit 
is adjourned to 4-6-71 for hearing.” l 
On the 4th June, 1971, the plaintiff filed 
hazri and the defendants filed a written state- 
ment. But in view of the order which it had 
passed on the previous date, namely the 24th 
May, 1971, the Court declined to accept the 
Written statement filed by the defendants, 
but adjourned the suit to the 12th June, 
1971 for hearing. On the 12th June, 1971, 
the defendants intimated to the Court that 
they intended to move the High Court 
against the order of the 4th June, 1971, and 
prayed for time to bring stay order. There- 
after on the 6th July, 1971, the present revi- 
sion application was filed in this Court, 
which was admitted on the 16th July, 1971 
and further proceedings in the Court below 


tion. 


2. „The short point taken by Mr. 
Ganesh Prasad Jaiswal appearing on ‘behalf 
of the petitioner is that the trial Court had 
no jurisdiction to decline to accept the writ- 
ten statement which the defendants had filed 
on the 4th June, 1971. In support of his 
contention learned counsel relied upon R. 1 
of Order VHI of the Code of Civil Proce- 
dure, which is in the following terms: - 

“The defendant may, and, if so requir- 
ed by the Court, shall, at or before the. first 
hearing or within such time as the Court 


aed 


‘ment on that date. 


The petition fon. 


were. stayed till the disposal of this applica- 


ALR. 


may permit, present a written statement of 
his defence.” - 
The contention of Mr. Jaiswal is that the 
petitioner had filed its written statement at 
or before the first hearing within the mean- 
ing of Rule 1 of Order VII of the Code of 
Civil Procedure and, therefore, the Court 
had no option bu: to accept it. To deal 
with this contention it is necessary to deter- 
mine the true meaning of the expression 
“the first hearing” which occurs in R. 1, be-* 
cause it is manifest that if the 4th June, 
1971, was for the first hearing within the 
meaning of Rule 1, then the defendants were ~ 
perfectly entitled to file their written state- 


The expression “the first bear- 
ing” was explained by the Supreme Court in 
Sangram Singh v. Election Tribunal, Kotah, 
‘AIR. 1955 SC 425. At p. 431 of the report 
it has been pointed out that. the first hear- 


ing is either for the settlement of issues on 
‘for final hearing. If it is only for the set- 


tlement of issues, then the Court -cannot 
pass an ‘ex parte’ decree on that date be- 
cause of the. proviso to Order 15, Rule 3 (1) 
EIEEEI On the other hand, if it is for 
final hearing, an ex parte’ decree can be 


4, In a suit where issues have to be 


‘determined, it is quite clear from the provi- 


sions of Order XIV, Rule 1 that the first 
hearing of the suit takes place when the 
Court proceeds tc frame and record the 
issues. At the same time it is clear from 


‘Order XIV, Rule 1 that the Court is not re- 


quired to frame. and record issues where at 
the first hearing of the suit the defendant! - 
makes no defence. In the present case, seve- 
ral dates had been fixed for settlement o 

issues, but no issues could be framed and 
recorded on account . of the fact that. the. 


defendants had not filed. any written state- 


ment and had been repeatedly applying for 
time for that purpose. Ultimately, on the 
24th November, 1970 and again on the 3rd. 


‘December, 1970, a last chance was given to 


the defendants to file their written state- 


ment, “failing which the suit will be heard) 


ex parte”. It will thus appear that the first 
hearing within the meaning of Order VII, 
Rule 1 read with Order XIV, Rule 1, Code 
of Civil Procedure, was the 17th December, 
1970, at the latest. The petitioner having 
failed to make its defence by the 17th De- 
cember, 1970, must be deemed to have lost 
its right of filing its written statement at on 
before the first hearing of the suit within the 
meaning of Order XIV, Rule 1. . The date 
fixed for the first hearing of the suit. within 


.the meaning of Order XIV, Rule 1 was not '’ 


extended beyond the 17th December, 1970. 
Therefore, the Court was ‘not bound to frame 
and record issues in the suit after the last 


. date fixed for the purpose had expired. As a 
_ corollary, it must follow that the Court was 
_ not bound to accept the written statement 


which the defendants had filed on the 4th 
June, 1971, because if it were to accept the 
Written statement filed at that late stage, then 
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it would necessarily have to frame issues for 
determination in the suit by setting back the 
hands of the clock, to borrow an expression 
used by Bose, J., at page 432 of the Sup- 
reme Court decision cited above. It is mani- 
fest that the defendants could have no right 
to set back the hands of the clock in the 
aforesaid manner. 

5. The question then arises whether 
the defendants had filed their written state- 
ment at or before the first hearing of the 
suit in the second sense, namely the date 
fixed for final hearing. Reverting to the 
order sheet of the Court, there can be no 
doubt that the first date which was fixed for 
the final hearing of the suit which, in the 
circumstances, could only be heard ex parte, 
was either the 3rd December, 1970, or the 
17th December, 1970. Further adjournments 
of the suit thereafter were obviously under 
the provisions of Rule 1 of Order XVII of 
the Code, sub-rule (2) of which makes it 
abundantly clear that such adjournments are 
made “for the further hearing of the suit” 
implying thereby that the first hearing of the 
suit is deemed to have taken place on the 
date on which the Court fixes a subsequent 
day for the further hearing of the suit. It is 
manifest that the adjourned date of hearing 
thus fixed by the Court is not the first hear- 
ing within the meaning of Order VII, R. 1. 
Had it been the intention of the law that 
the date to which a suit is adjourned for 
hearing under Order XVII, Rule 1 would be 
the date of the first hearing for the purposes 
of Order VIO, Rule 1 also, then it would 
have been provided in the latter rule that 
the defendant may file his written statement 
at or before the first hearing or the day fixed 
for the further hearing under Order XVII, 
Rule 1. It seems to me, therefore, ‘that the 
tight of the defendants to file a written state- 
ment at or before the first hearing can only 
be exercised until the date which is fixed for 
the first time for the final hearing of the suit, 
and does not extend beyond that stage up to 
the adjourned date of the hearing, which in 
terms of Order XVII, Rule 1 is really a date 
for the further hearing of the suit. In law, 
therefore, the position is that each successive 
date, to which the suit was adjourned for 
hearing after the 3rd or the 17th December, 
1970, was a date for the further hearing of 
. the suit. It follows that the written state- 
ment which the defendants had filed on the 
4th June, 1971, was not filed at or before the 
first hearing within the meaning of Rule 1 of 
Order VHI of the Code. Under the circum- 
stances, it Is impossible to accept the conten- 
tion of Mr. Jaiswal that the petitioner was 
entitled to have its written statement accept- 
ed by the Court as of right. 

6. It is, however, necessary to deal 
with three reported decisions upon which 
Mr. Jaiswal has relied. One is the decision 
of Munikanniah, J., sitting singly in C. 
Chendraiah v. Tata Seetarammaiah, AIR 
1961 Andh Pra 102. There the written state- 
ment filed by defendant No. 5 on the 2nd 
March, 1957, was not accepted on the 
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ground that it had been filed beyond the 
time fixed by the Court for the filing of 
written statements. Observing that defen- 
dant No. 5 had forfeited his right of filing 
the written statement, the learned Munsif 
fixed another date (26-3-1967) for framing 
issues. Thereafter defendant No. 5 applied 
for recall of the order of non-acceptance of 
his written statement. The Munsif rejected 
the application holding that he was prohibit- 
ed from accepting the written statement after 
the forfeiture of the defendant’s right to file 
the written statement. 
that the view taken by the learned Munsif 
could not be supported having regard to the 
fact that the issues in the suit were yet to 
be framed and, therefore, the order of for- 
feiture of the defendant’s right to file a writ- 
ten statement was unwarranted and unautho- 
rised. It will be noticed that in the Andhra 


Pradesh case the written statement had been” 


filed before the Court had fixed a date for 
the framing of issues and even before any 
date of hearing had been fixed. Quite clear- 
ly, therefore, the written statement had been 
filed on or before the first hearing of the suit 
as envisaged in Rule 1 of Order VIO. The 
situation in the instant case is entirely differ- 
ent. Here the written statement had been 
filed long after the date fixed for the fram- 
ing of issues, if any, and several months after 
the date fixed for the final hearing of the 
suit hac elapsed. It is, therefore, impossible 
to apply the principle of the Andhra Pra- 
desh case to the facts and circumstances of 
the present case. f 

7. Reliance was next placed upon 
the decision of Raj Kishore Prasad, J., sit- 
ting singly in Binda Prasad v. United Bank 
of India, Ltd, AIR 1961 Pat 152. In that 
case there were three defendants, two of 
whom had filed their written statement be- 
fore the issues were settled. Until then de- 
fendant No. 3 had neither appeared nor filed 
any written statement. More than two years 
later, five special witnesses were examined 
and crcess-examined on behalf of defendants 
1 and 2. After the examination of the last 
special witness, the trial Court fixed the 18th 
August, 1960, for hearing of the suit. On 
the 18th August, 1960, defendant No. 3 ap- 
peared and filed his written statement. On 
the 20th August, 1960, he also filed a peti- 
tion showing cause for his previous non-ap- 
pearance and for late filing of his written 
Statement and praying for its acceptance. 
The trial Court, however, rejected the writ- 
ten statement of defendant No. 3. The argv- 
ment addressed to Raj Kishore Prasad, S., 
was that the reasons given by the triai Court 
for rejecting the written statement were not 
sound and, therefore, the petitioner might 
be put to terms and his written statement ac- 
cepted. His Lordship noticed that the suit 
involved a claim of over a lac of rupees and 
that it would be unnecessary waste of time 
and money and also harassment to both the 
parties, if after the suit was decided in the 
absence of defendant No. 3 without his 
written statement, and, after the decision in 


Munikanniah, J., held ` 
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the suit the appellate Court were to take the 
view that it was necessary that the written 
statement of defendant No. 3 should have 
been admitted and he should have been given 
an opportunity to contest the suit, because 
that would entail a remand for a fresh deci- 
sion after accepting the written statement of 
defendant No. 3 and giving him an oppor- 
tunity to defend the suit. “Considered from 
all these aspects” said his Lordship “I think 
that it would serve the ends cf justice, and it 
would also be in the interest of both tke par- 
ties, in order to afford them a reel oppor- 
tunity of fighting out their case fairly and 
squarely to permit the written statement of 
defendant No. 3 to be accepted so that all 
the issues involved in the suit and al! ques- 
tions of fact and law arising between the 
parties, may be decided by the Ccurt below 
in presence of all the parties concerned once 
for all. Costs in the present case will be ade- 
quate compensation”. Jt will be noticed that 
the decision of Raj Kishore Prasad, J., did 
not proceed upen the first part of Rule 1 of 
Order VIII under which the defendant is en- 
titled to file his written statement “at or be- 
fore the first hearing”. His Lordship dealt 
with the case under the second fart of 
Rule 1 which contemplates that the defen- 
dant may file his written statement “within 
such time as the Court may permit”. The 
instant case is not a case of that kind be- 
cause Mr. Jaiswal made it clear at the very 
beginning of his argumets before me that 
the petitioner was not asking for any exten- 
sion ,of time for filing its written statement. 
It only stood upon its right to file its writ- 
ten statement at or before the first hearing 
of the suit. The decision of Raj Kishore 
Prasad. J., therefore, can be of no avail to 
the petitioner. 

8. Finally Mr. Jaiswal has relied upon 
the decision of Misra, J., (as he then was) 
in Bhadai Sao v. Bihar Hindu Religious 
Trust Board, 1967 BLIJR 975. There the 
written statement filed by the defendants was 
not entertained on the ground that they had 
been given abundant opportunity to file their 
written statement, but they did not avail of 
that opportunity. Misra, J., pointed out that 
although the trial Court had fixed various 
dates for the filing of the written statement, 
yet “neither a ‘date for settlement of issues 
nor for final hearing was legally fixed or 
could have been fixed because the summons 
was not served on all the parties and, there- 
fore, what the learned _ Additional District 
Judge said as the date of hearing could, in 
the eye of law, not amount to a date of 
hearing, as contemplated under Order 8, 
Rule 1”. That distinguishes the reported 
case from the instant case. Here not only 
the summonses had been served on all the 
patties, but also a date had been fixed for 
the settlement of the issues, and what is 
more is that a date had been fixed for the 
final hearing of the suit long before the 4th 
June, 1971, when the defendants had filed 
their written statement without showing any 
cause for not filing it earlier or asking for 
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any extension of time for the purpose, think- 
ing, as the learned Additional Subordinate 
Judge observed in his order of the 24th May, 
1971, that the defendants were at a liberty 
to file their written statement as and when 
they desired. The decision of Misra, J., 
therefore, has no application to the facts and 
circumstances of the present case. 

9, For the foregoing reasons I am 
unable to accept the contention of Mr. Jais- 
wal that the trial Court had no jurisdiction 
to decline to accept the written statement 
which the defendants had filed on ‘he 4th 
Tune, 1971. No other point having been 
raised, this application fails and is, accord- 
ingly, dismissed with costs payable to oppo- 
site party Nos. 1 end 2. Hearing fee Rupees 


Ed 


Application dismissed. 
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order as illegal and for an injunction to res- 
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the proposed departmental enquiry and from 
dismissing him from service. An interim 
order of injunction ultimately failed and 
thereupon an order: of dismissal was passed. 
such circumstances the amendment 
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the dismissal order was also illegal, mala 
fide and without jurisdiction should be 
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become inappropriate for deciding the real 
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ORDER :— Begusarai Municipality as 
the defendant in a title suit instituted by the 
plaintiff-opposite party in the court of the 
First Munsif at Begusarai is the petitioner, 
and the- application is directed against the 
order of the learned Munsif dated the 9th 
June, 1971, allowing the prayer of the plain- 
tiff for making certain amendment in the 
plaint. 


2. In the suit as originally filed, the 
relief which the plaintiff sought was for a 
declaration to the effect that the suspension 
order passed on 27-2-1968, by the Chair- 
man of the Municipality against the peti- 
tioner was illegal. The plaintiff had also 


prayed for an injunction to restrain the de- - 


fendant from proceeding with the depart- 
mental enquiry contemplated to be 
against the plaintiff and from dismissing 
him from service. It so happened that the 
prayer made by the plaintiff for an interim 
order of injunction ultimately failed and 
thereupon a further event happened namely 
that an order of the _plaintiff’s dismissal 
from service was passed on the {5th July, 
1968. Thereafter on the 29th March, 1971, 
the plaintiff applied for amendment of his 
piaint. The substance of the amendment 
sought for was that. a further relief should 
be granted to the plaintiff to the effect that 
the dismissal order dated the 15th July, 
1968, was also illegal, mala fide and without 
jurisdiction and that the plaintiff should be 
declared to be continuing in service even 
after the date of passing of the dismissal 
order and to be entitled to his salary on 
that basis. The amendment, was opposed 
on behalf of the defendant, but by the im- 
pugned order the learned Munsif has allow- 
ed the plaint to be amended as prayed for. 


3. The main contention of learned 
counsel, appearing for the municipality is 
that the amendment should -not have been 
permitted to be made inasmuch as it has 
the effect of introducing a totally new cause 
of action and of changing the entire com- 
plexion of the suit. In support of this 
contention reliance has been placed on the 
case of Kanda v. Waghu, AIR 1950 PC 68 
and on the Bench decision of this Court in 
the case of State of Bihar v. Ramgarh 
Farms and Industries Ltd., 1961 BLIR 28 = 
(AIR 1961- Pat 302). 


4, As against this, the order of am- 
endment: has been supported by learned 
counsel, appearing for the plaintiff opposite 
party upon the footing that it has become 
necessary for the purpose ` of determining. 
the real question in controversy between the 
parties within the meaning of Rule.17 of 
Order VI by reason of the happening of a 
subsequent event. Learned counsel has re- 
lied in this connection upon the decisions in 
the case of K. S. Deenadayalu Reddy vy, 
Lalita Kumari, AIR 1953 Mad 402, Amrit 
Lal N. Sah v. Alla Annapurnamma, . AIR 
1959 Andh Pra 9 and Satish Chandra Das- 


taken - 


-have overlooked the subsequent 
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gupta. v. State of West Bengal, AIR 1960 
Cal 278. It may be mentioned here that 
the Calcutta case was a service case like the 
one in hand, and the principle which has 
been laid down in regard to such class of 
cases is as mentioned in Mulla’s Civil Pro- 
cedure Code, Vol. I (1965 Edition) at page 
749 as follows:— 


“Ordinarily. the decree in a suit should 
accord with the rights of the parties as they 
stand at the date of its institution. But 
Where it is shown that the original relief 
claimed has, by reason of subsequent change 
of circumstances, become inappropriate, or 
that it is necessary to have the decision of 
the court on the altered’ circumstances in 
order to shorten litigation or do complete 
justice between the parties, it is incumbent 
upon a court of justice to take notice of 
events which have happened since the in- 
stitution of the suit and to mould its decree 
according to the circumstances as they stand 
at the time the decree is made.” 


5. Applying the above principle to 
tbe facts and circumstances of the present 
case, it is manifest that by reason of the 
changed. circumstances created on account of 
passing of the dismissal order dated the 15th 
July, 1968, the grant of the relief originally 
sought for in the plaint had become inap- 


_propricte for the purpose of deciding the 


real controversy between the parties. In 
deciding the suit as it stood prior to the 
amendment’ the court could not possibly 
event of 
the 15th July, 1968 and in face of that order 
of .dismissal the court would have found it 
difficult to adjudicate upon the claim made 
in the suit as originally made. Therefore 
two courses were open to the plaintiff, (i) 
to institute a separate suit impugning the 
dismissal order and. asking for the reliefs 
sought as per amendment petition, or, (ii) to 
seek the same relief in the present suit by 
getting the plaint suitably amended. To ask 
the plaintiff ta file a fresh suit would un- 
doubtedly have been improper and in dis- 
regard of the well recognised principle that 
litigation should be shortened. The matter 
may be looked at from another point of 
view. Assuming that a separate suit was 
instituted by the plaintiff and that succeed- 
ed, the effect would have been that the dis- 
missal order would have been quashed and 
the parties would have been relegated to the 
same position which prevailed prior to the 
iSth July, 1968, meaning thereby that the 
suspension order passed on the 27th Febru- 
ary, 1968 would have been revived and the 
departmental enquiry would have been also 
tevived. Therefore it would have. become 
necessary for the plaintiff to seek the origi- 
nal relief claimed by him in the plaint and 
for that purpcse to adduce almost the same 
kind of evidence which would have been 
necessary for his success in the contemplat- 
ed subsequent suit. Therefore, in my opin- 


~ and that the amendment 
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ion, this is pre-eminently a fit case in which 
{egal principle quoted above was applicable 
allowed by the 
learned Munsif was appropriate and just. 


6. For the aforesaid reasons I decline 
to interfere and dismiss the application. 
But in the circumstances there will be no 
order with regard to costs. 

7. Learned Munsif will now grant 
reasonable opportunity to the defendant to 
file his additional written statement, if any. 

Application dismissed. 
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Index Note:— (A) C. P. C., Section 10 
— Stay of suit — Matter directly and sub- 
stantially in isste — Determination of — 
Test. 


Brief Note:— (A) For determining whe- 
ther or not the matter directly and substan- 
tially in issue in former as well as subse- 
quent suits is the same, the test to be appli- 
ed is whether adjudication of the matter 
directly and substantially arising in the 
former suit will decide not merely that suit 
but will also operate as res judicata in sub- 
sequent suit between the same parties, and 
not whether the cause of action or reliefs 
claimed and/or one of the issues arising in 
both the suits are the same. (Para 7) 
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AIR 1966 Cal 382 = 70 Cal WN 375, 
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ORDER :— This application is directed 
against the order of the learned Maunsif, 
First Court, Monghyr, staying Money Suit 
No. 38 of 1969 pending in his court till the 
disposal of Original Suit No. 662 of 1968 
pending in the court of the District Munsif 
at Vijayawada. The learned Munsif has 
passed such an order of stay under Section 
10 of the Code of Civil Procedure (herein- 
after to be referred to as the “Code”). The 
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circumstances under which the impugned 
order came to be passed are as follows:— 


2. Some time in the last week of 
August, 1968, an agent of the defendants, 
which are a partnership firm ‘having their 
Head Office at Vijayawada, negotiated with 
the plaintiffs, which also are a partnership 
firm having their Head Office at Khagaria, 
for sale of cocoanuts. The plaintiffs book- 
ed an order for cocoanuts to be supplied 
by the defendants, and, in pursuance of this 
agreement, the plaintiffs made advance pay- 
ments to the defendants in two equal instal- 
ments, one by a bank draft, dated the 9th 
September, 1968, and the other by a tele- 


graphic transfer, dated 14th September, 
1968. The defendants despatched two 
wagons of cocoanuts for delivery to the 


plaintiffs at Barauni on the basis of relative 
railway receipts which were forwarded to 
the plaintiffs through the State Bank of 
Indiz. The first consignment was received 
on the 25th September, 1968, and it was 
duly honoured by the plaintiffs. In regard 
to the second consignment, a notice of the 
arrival of the railway receipt, together with 
the usual hundi, was given to the plaintiffs 
on the 8th October, 1968. But the deli- 
very of the consignment was not taken by 
the plaintiffs as they were not prepared to 
honour the hundi on a ground which ac- 
cording to the plaintiffs was that the defen- 
dants had not, in accordance with the terms 
of the agreement between the parties, ad- 
justed the advance of Rs. 1,000/- against 
the money payable by the plaintiffs at the 
time of taking delivery of the second con- 
signment. According to the plaintiffs, the 
defendants were actuated with dishonesty 
from the very inception and so they did not 
deliberately adjust the advance towards the 
hundi drawn by them upon the plaintiffs 
Tor being honoured at the time of taking 
delivery of the second consignment. In 
other words, according to the plaintiffs, the 
fault lay with the defendants and, by reason 
of their default, the plaintiffs not only lost 
the business of dealing in cocoanuts on the 
occasion of the Chhath festival of that year, 
but also sustained loss of profits. Accord- 
ingly, the plaintiffs instituted the money suit 
in the first court of the Munsif at Monghyr 
for recovery of a sum of Rs. 1,000/- paid 
by them to the defendants by way of ad- 
yance and a further sum of Rs. 500/- as 
compensation for loss of profits to them. 


3. The defendants appeared in the 
suit and filed a written statement denying 
their liability to the plaintiffs. The substan- 
tial defence taken ty the defendants is that, 
in the circumstances mentioned in the writ- 
ten statement. the plaintiffs had no justifi- 
cation for refusing 70 honour the hundi and 
to take delivery of the second consignment 
of cocoanuts which had been despatched by 
the defendants as per the, agreement be- 
tween. the parties. The defendants further 
pleaded that, although they had not given 
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credit to the plaintiffs in respect of the ad- 
vance of Rs. 1,000/- ‘in the first instance, yet 
they had telegraphically informed their 
bankers at Khagaria to deliver the bill and 
the hundi to the plaintiffs on receiving 
from them a sum of Rs. 1,000/- less than 
the billed amount. Notwithstanding such 
action taken by the defendants, the plain- 
tiffs had deliberately failed to honour the 
hundi and to take delivery of the consign- 
ment. Therefore, it became necessary for 
the defendants to atrange to take delivery 
of the consignment and to sell the cocoa- 
nuts through their own agency. In that 
process, it is said that the defendants suffer- 
ed a total loss of Rs. 3,265.87 paise, out of 
which the plaintiffs were entitled to a credit 
to the extent of Rs. 1.,000/-, which was the 
advance money; but the balance of Rupees 
2,265.87 paise was recoverable by the de- 
fendants from the plaintiffs. and. for that 
purpose, the defendants had instituted ori- 
ginal suit No. 662 of 1968 in the court of 
the District Munsif at Vijayawada. A certi- 
fied copy of the plaint of the Vijayawada 
suit has been filed by the plaintiffs in the 
present suit. 


4. After filing their written state- 
ment on the lines indicated above. the de- 
fendants put in a petition before the learn- 
ed Munsif under Sections 10 and 151 of 
the Code praying that, as the matter in 
issue in the Monghyr suit was substantially 
the same as in the Vajayawada suit and as 
the parties to both the suits were the same 
and were litigating for the breach of the 
same contract the tiral of the Monghyr 
suit should be stayed until the disposal of 
the Vijayawada suit in order to avoid con- 
flict in judgments and multiplicity of pro- 
ceedings. 


5. The defendants’ prayer for stay 
of the Monghyr suit was resisted on behalf 
of the plaintiffs. But, by the impugned 
order, which was passed on the 24th Febru- 
ary, 1970, the learned Munsif has directed 
that the suit pending in his court should be 
stayed till the disposal of the suit pending 


in the court of the District Muusif at Vijaya- . 


wada. 


6. On behalf of the petitioners the 
order of stay thus passed by the learned 
Munsif is challenged on the ground that the 
requirements of Section 10 of the Code 
have not been fulfilled so that the learned 
Munsif had no jurisdiction to stay the Mon- 
ghyr suit until the disposal of the Vijaya- 
wada suit. It is argued that the issues in 
the two suits are not identical nor are the 
reliefs which the two parties claim against 
each other. It is further argued that in the 
-Monghyr suit the questions to be decided 
would be whether the defendants had or 
had not agreed to make an adjustment of 
the advance of Rs. 1,000/- in the hundi 
relating to the second consignment, and 
whether the defendants had wrongfully 
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omitted to give such an adjustment so as 
to justify the reřusal of the plaintiffs to 
honour the second consignment. On the 
other hand, the main question to be decided 
in the Vijayawada suit would be whether the 
plaintiffs had deliberately refused to honour 
the hundi and to take delivery of the second 
consignment. 


7. Several decisions were cited by 
learned counsel for the petitioners in sup- 
port of his contention. The decisions refer- 
_red to were Jugometal Trg. Republike v. 
Rungta and Sons (Pvt) Ltd., AIR 1966 Cal 
382 at page 385, Bhagwat Prashad Singh v. 
Sudheshwar Singh, AIR 1954 Pat 1f and 
Prabir Ram Borooah v. Albert David Lid., 
AIR 1957 Assam 120. As against these, 
Mr. Joshi, on the other side, has relied 
upon a Bench decision of the Bombav High 
Court in Jai Hind [ron Mart v. Tulsiram 
Bhagwandas, AIR 1953 Bom 117. I do not 
propose to deal with these cases because, 
while they are undoubtedly instructive, they 
do no more than illustrate the true scope 
of Section 10 of the Code. In my opinion, 
therefore. it will be more profitable to exa- 
mine the requirements of Section 10, the 
provisions of which are really not in doubt. 
Under this secticn, the Court is prohibited 
from preceeding with the trial of a suit 
where two conditions exist, namely, (i) 
Where there is a previously instituted suit 
between the same parties, and (ii) where 
the matter directly and substantially in issue 
in both the suits is the same. The first of 
these requirements of Section 10 can pre- 
sent no difficulty, and, for determining whe- 
ther the second cne exists or not, the Court 
has to direct its attention to the pleadings of 
both the suits and to determine what is the 
matter directly and substantially in issue in 
the two suits. Having ascertained this. the 
Court has further to consider whether or 
not the matter directly and substantially in 
issue in both the suits is the same. The 
test to be applied for this purpose is not 
whether the cause of action or the reliefs 
claimed in both the suits are the same, nor 
whether one of the issues arising in both 
of ‘them is the same. The test is whether 
the decision of the matter directly and sub- 
stantially arising in the former suit will de- 
cide not merely that suit, but will also ope- 
rate as res judicata in the subsequent suit 
between the same parties. It will be noticed 
that the expression ‘directly and substantial- 
ly in issue”, which has been employed in 
Section 10, is also to be found in Section 
11 of the Code. While Section 10 relates 
to res sub judice, that is, a matter which is 
pending a judicial adjudication, Section 11 
relates to res judicata, that is to say, a mat- 
ter already adjudicated upon by a compe- 
tent Court. Whereas Section 10 bars the 
trial of a suit in which the matter directly 
and substantially in issue is pending adjudi- 
cation in a previous suit, Section 11 bars 
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the trial of a suit or an issue in which the 
matter directly and substantially in issue has 
already been adjudicated upon in a former 
suit. The object.of both the sections is 
similar, namely, to protect the parties from 
being vexed twice for the trial of the same 
cause and to achieve the public policy that 
there should be an end of litigation. There- 
fore, one of the objects of Section 10 is ta 
prevent competent Courts of concurrent 
jurisdiction from having to try parallel suits 
in respect of the same matter in issue, and 
thereby to pave the way for the application 
of the rule of Tes judicata contained in the 
next following section. So, what the Court 
has really to see is if the decision of the 
matter directly and substantially in issue in 
the former suit will or will not lead to the 
decision of the matter directly and substan- 
tially in issue in the subsequent suit; and 
if it is satisfied that it will, then it must stay 
the trial of the subsequent suit and await 
the decision in the former suit. 


8 In the light of the above princi- 
ples, we have to examine the pleadings of 
the two suits in the instant case. Upon 
such examination, it is manifest that the 
question directly and substantially in issue 
in both the suiis is the same. In the Vijaya- 
wada suit, that question is whether the pre- 
sent plaintiffs were justified in declining to 
honour the second hundi and to take deli- 
very of the second consignment, or it was 
a mere pretext. If the Vijayawada Court 
comes to the conclusion ` that the- present 
plaintiffs were justified in not taking > deli- 
very of the second consignment, then that 
suit will fail, and, since the same question 
will also arise in the Monghyr suit, it must 
follow that, on the same ground,. the Mon- 
ghyr suit will succeed. On the other hand, 
if the decision in the former suit is that the 
present plaintiff had no justification to dec- 
line to honour the second bundi and to 
take delivery of the second consignment, 
then not only the Vijayawada suit will suc- 
ceed, but, on the basis of the same cecision, 
the Monghyr suit will fail. Thus, in my 
judgment, the instant case falls well within 
the ambit of Section 10 of the Code. 


9, In this connection I may point 
out that, in paragraph 4 of the impugned 
order, the learned Munsif has observed that 
there was no dispute between the parties be- 
fore him that the matter in issue in both 
the suits is substantially the same. The 
plaintiffs, however, took the stand that the 
Vijayawada suit was intended merely to 
forestall the Monghyr suit and it was thus 
an abuse of the process of the Court so 
that the Monghyr Court was not bound to 


pass an order of stay in terms of Section 10 - 


of the Code. But the learned Munsif was 
not satisfied. that the Vijayawada suit was 
designed to forestall the Monghyr suit or 
to steal a march over the present plaintiffs. 


Upon such finding, there can be no valid 


A-L. R. 


justification for declining to ‘pass an order 
as required by Section 10. 


10. For the aforesaid reasons, I am 
of the opinion that no ground has been 
made out for interfering with the impugned 
order. This application is, accordingly, dis- 
missed, but without costs. 


Application dismissed. 
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tioners v. Sheo Prasad Rongta, Opposite 
Party. 
Civil Revn. No. 114 of 1972, D/- 20-9- 
1972, from order of Lakshman Prasad Sinha, 
3rd Addl. Sub-J., Sasaram, D/- 25-1-1972. 


Index Note:— (A) Civil P. C. (1998), 
S. 115 — Amendment for correcting a mis« 
take în additional. written statement — 
Interference with im revision. 


Brief Note:— (A} Where the trial Court 
allows amendment of additional written 
statement for correcting a bona fide mis- 
take on granting substantial costs and op- 
portunity to adcuce further evidence, the 
order will not be set aside merely because 
amendment was allowed after plaintiffs had 
closec their case. (Para 2) 


J. C. Sinha and Anish Chandra Sinha, 
for Petitioners; L. M. Sharma and Bhupen- 
dra Narain Sinhe, for Opposite Party. 


U. N. SINHA, C. 3.:— The plaintiffs 
of a pending suit have filed this Civil Re- 
visional applicaticn directed against an order 
passed by the trial Court on the 25th Janu- 
ary, 1972, allowing the defendant’s prayer 
for making certain amendments in his addi- 
tional written statement filed in the suit. 
During the pendency of the suit, the de- 
fendant had filed the additional’ written 
statement on the 24th November 1971, in 
which it has been stated, tbat, the defendant 
had remitted the rent for .the months of 
February to June to Shri Brij Mohan Kejri- 
wal. Further, in paragraphs 4 and 5 of 
this additional written statement the defen- 
dant had used the expression “vendor of 
the pH” more than once. During the 
course of the trial of the suit, the defen- 
dant filed an application on the 20th Janu- 
ary, 1972 praying, that, the name Sri Brij- 
mohan Kejriwal, occurring in paragraph 4 
of the additional written statement may be 
allowed to be amended to “Lakshmichand 
and Harishchandra” and the defendant pray- 
ed that, in paragraphs 4 and 5 of the addi- 
tional written statement the expression “ven- 
dor of the plf” should be allowed to be 
amended to “Lakshmichand and Harichan- 
dra”. These prayers have been allowed by 
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the learned trial Judge by the impugned 
order. The learned Judge has held, that, 
the name Brijmohan Kejriwal had been 
mistakenly given in the additional written 
statement in place of “Lakshmichand Harish- 
chandra” and that he was satisfied, 
the mistake was a bona’ fide one. 


2 Learned counsel for the plaintifis- 
petitioners has urged, that, the defendant 
has changed the entire nature of his case 

the amendments which have „now 
been allowed and that the amend- 
ments have been allowed after the plaintiffs 
had closed their case and after the defen- 
dants had examined a number of~ witnesses 
and, therefore, the impugned order should 
be set aside. Having heard learned coun- 
sel for the parties, I do not think, that, 
this Court can interfere in its revisional 
jurisdiction, when the trial Judge has held, 
that, by bona fide mistake, the defendant 
had mentioned the name of Brijmohan Kej- 
riwal in his additional written statement. 
If the name of Brijmohan Kejriwal is re- 
placed by the name Lakshmichand Hari- 
chandra in paragraph 4 of the additional 
written statement, then the expression “ven- 
dor of the plff”, occurring in paragraphs 4 
and 5 of the additional written statement. 
should also be changed to Lakshmichand 
Plarichandra. In considering the defen- 
dants application for amendment, the learn- 
ed Judge has looked into some of the docu- 
ments filed by the plaintiffs | themselves, 
which went to indicate, that, the defendant 
has mistakenly mentioned the name of Brij- 
mohan: Kejriwal in the additional written 
statement.. At this stage, the Court cannot 
go into the respective merits of the cases 
of the parties and it is clear, that, the trial 
Judge was not unmindful of the fact, that, 
the defendant had prayed for amendment 
during the course of the hearing of the suit. 
The learned Judge has come to the conclu- 
sion, that, the plaintiffs can be compensat- 
ed by costs and he gave an opportunity to 
the plaintiffs to adduce further evidence if 
they so liked, necessitated by the amend- 
ment of the defendant’s additional written 
statement. A substantial amount of cost 
was also given in favour of the plaintiffs. 
I do not think, that, it will be right to hold, 
that, the defendant changed the entire 
nature of his case by asking for amendment 
of the additional written statement, as the 
learned trial Judge took into consideration 
the defendant’s original case mentioned in 
paragraph 19 (a) of his original written 
statement and comparing this paragraph 
with paragraphs 4 and 5 of the additional 
written statement, the learned Judge came 
to the conclusion, that, certain statements 
had been made in* the additional written 
statement by mistake. á 


3. For the reasons given above, I 


do not think, that, the civil revisional appli- ° 
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cation can succeed and it is, therefore, dis- 
missed. There will be no order for costs. 
4. The order of stay is vacated. 
Application dismissed. 
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UNTWALIA AND a AKBAR , HUSAIN, 


Smt- Sudama Devi and others, Petition- 
ers v. Rajendra Singh and others, Respon- 
dents. 

C. W. J. C. Nos. 1949 and 1950 of 1970, 
D/- 20-9-1972. 

index Note:-— (A) Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act (12 of 1262), S. 16 — 
Pre-emption — Claim for — Proof. 


Brief Note:— (A) Fact that the pre- 
emptor has established that he is a co-sharer 
or is an adjacent raiyat of only a few pieces 
or blocks of land out of several transferred 
by one common sale deed, will not entitle 
the pre-emptor to succeed in his claim in 
respect of all the pieces or blocks of land 
so transferred. He must establish this fact 
in respect of all pieces of land. Partial 
claim of pre-emption is not granted. 

(Para 8) 

Index Note:-— (8) Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act (12 of 1962), S. 16 — 
Right of pre-emption under — Scope. 

Brief Note:-— (B) Section 16 (3) of 
Bihar Act 12 of 1962 does not take within 
its ambit power to make an order of pre- 
emption against a subsequent transferee on 


‘an application filed for pre-emption against 


first transferee. A right of pre-emption can 
be defeated by transferee of land allowing , 


‘person having superior or equal right being 


substituted in his place. (Paras'11, 12, 15) 


index Note:— (C) T. P. Act, $. 52 — 
Sale executed prior to but registered after 
filing of suit -— Lis perdens — Applicabi- 
Ta ‘el Registration Act (1908), 


Brief Note:— (C) When 4 sale deéd is 


_ executed prior to filing of a suit (applica- 


tion for pre-emption under Section 16 (3) of 
Bihar Act 12 of 1962) merely because it is 
Tegistered subsequent to the filing of suit, 
it cannct be said to have been hit by doc- 
trine of lis pendens. (Paras 14, 15) 
Cases Referred: Chronological Paras 
1972 BLIR 203, Keshav Tewary v. 
‘ Addl. Member Board of Revenue 
AIR 1971 Pat 302 = 1970 BLJR 1101 
(FB), Ram Chandra v.  Parsidh 
Narain Singh 
1971 BLIR 994, Ramchandra Yadav 
v. Anutha Yadav 
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10, 15 
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(1970) °C. W. J. C. No. 133 of 1969, 

D/- 30-1-1970 (Pat.), Budhnandan 

Ram v. State of Bihar 14 
AIR 1969 SC 244 = (1969) 1 SCR 

328, Hiralal Agarwal v. Rampada- 


rath Singh 11, 14 
1969 BLJR 542. Sheikh Mohammad. 
Umar v. Baidyanath Giri 8 


1969 BLIR 569 = 1969 Pat LIR 418, 
Phulena Prasad v. Jagdish Chou- 
dhary 4, 10; 

1968 Pat LIR 279 = 1969 BLIR 203, 
Ramchabila Singh v. Ramsagarsingh & 

AIR 1967 Pat 434 = 1968 Pat LJR 1, 

Mt. Dukho Devi v. Uchit Lal Mandal 8 

AIR 1961 SC 1747 = (1962) 2 SCR 
474, Ram Saran Lall v. Mst. Domini 


Kuer 11, 14 
AIR 1954 SC 838 = 1959 SCR 378, 

Bishan Singh v. Khazan Singh 11 
AIR 1948 Pat 60 = 13 Cut LT 21, 

Sadai Sabu v. Chandramani Dei 14 


AIR 1941 Cal 78 = 44 Cal WN 3802, 
Gobardhan Bar v. Gunadhar Bar 14 
AIR 1936 Cal 17 = 61 Cal LJ 360, 
Naresh Chandra v. Girish Chandra 14 
AIR 1925 Mad 710 = 48 Mad LJ 
496, Akki Guru Basappa v. Santhappa 14 
AIR 1922 Mad 249 = 41 Mad LJ 
399, Pingali Venkataramana Reddi 
v. Kotigari Rangiah Chetti 14 
AIR 1921 Pat 150 = 2 Pat LJ 95, 
Tilakdhari Singh v. Gour Narain 


19, 13, 14 

1894 Pun Re 136, Dhani Nath v. 
Budhu 11 
(1885) ILR 7 All 775 = 1885 All WN 
182 (FB), Gobind Dayal v. Inaya- 
tullah 11 


Shreenath Singh, Akhileshwar Prasad 
Singh and Guru Sharan Sharma, for Peti- 
tioners; K. P. Varma, Kailash Roy, Binod 
naa Roy and G. P. Jaiswal, fer Respon- 

ents. 

UNTWALIA, J.:— These two writ 
applications have been heard together and 
are being disposed of by a common judg- 
ment, as the facts are similar and the points 
involved in them are identical. 


C.W.J.C. 1949 of 1970 


Z The facts of this case are that 
respondents 8 and 9 executed a sale deed on 
16-12-65 for a sum of Rs. 625/- in favour 
of ihe petitioners conveying to them three 
plots, details of which are mentioned in 
paragraph 1 of the writ application. The 
registration of this document was complete 
under Section 61 of the Registration Act 
on 2-3-66. Dharkhan Singh, ancestor of 
respondents { to 6, and Sahdeo Singh, res- 
pondent 7, filed an application on 5-3-66 
under Section 16 (3) of the Bihar Land Re- 
forms (Fixation of Ceiling Area and Acqui- 
sition of Surplus Land) Act, 1961 (Bihar 
Act 12 of 1962), hereinafter called the Act, 
claiming to be either co-sharers of some of 
the plots transferred or adjoining raiyats of 
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some of the plots. The petitioners filed a 
rejoinder to the application filed by Dhar- 
khan and Sahdec. In their rejoinder they 
did not take their full defence in regard to 
all the facts but reserved their right to take 
a fuller defence at a later stage. 


The main plank of defence was that 
they had transferred all the lands purchased 
by them by the sale deed dated 16-12-65 
to one Shyam Narain Singh by a deed exe- 
cuted on 2-3-66. It may be mentioned here 
that the registration of this sale deed dated 
2-3-65 was complete on 23-5-66. It would 
thus be seen that the sale deed in favour of 
Shyam Narain Singh was executed before 
the filing of the application under Section 16 
(3) of the Act but was registered later. The 
petitioners in their rejoinder also stated 
that the application filed by Dharkhan and 
Sahdeo under Section 16 (3) of the Act was 
not in accordance with law as engrafted in 
the Act and the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of 
Surplus Land) Rules, 1963, hereinafter call- 
ed the Rules, framed under the Act. 


3. Dharkhan and Sahdeo, the two 
pre-emptors, in view of the stand taken in 
the rejoinder filed by the petitioners that 
they had transferred the Jand to Shyam 
Narain Singh, filed an application on 31-7- 
67 in the court of the Subdivisional Officer 
who was in seisin of the case for adding 
Shyam Narain Singh as a party to the ap- 
plication under Section 16 (3). So far as 
I have been able to gather from the mate- 
Tials placed before us, it appears that Shyam 
Narain Singh was not formally added as a 
party to Case No. 26 of 1966 but notice 
was issued to him. He appeared and filed 
a show cause petition. In the application 
filed by the pre-emptors on 31-7-67 it was 
stated that the sale deed executed by the 
petitioners in favour of Shyam Narain 
Singh was a farzi transaction meaning 
thereby that, in fact, there was no sale at 
all and the purported sale was a sham 
transaction. 


4. The Subdivisional Officer, by his 
order dated 10-12-68, a copy of which is 
annexure 1 to the writ application, dismiss- 
ed the application of the pre-emptors filed 
under Section 16 (3) of the Act on the 
ground that the land had been sold to 
Shyam Narain Singh prior to the filing of 
the application. The pre-emptors filed an 
appeal on 6-2-69 impleading therein the 
petitioners and the transferors; Shyam 
Narain Singh was not made a party to this 
appeal. Later, on 18-7-69 they filed an 
application before the Additional Collector, 
the appellate authority, for adding Shyam 
Narain Singh as a party in Appeal No. 169 
of 1968-69. But this prayer was refused. 
Relying upon a Bench decision of this 
Court in Phulena Prasad v. Jagdish Chou- 
dhary, 1969 BLIR 569, the Additional Col- 
lector, by his order dated 18-12-69 (anne- 
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xure 2), allowed the appeal and held that 
a subsequent transfer by the purchasers 
could not defeat the right of the pre-emp- 
tors. The petitioners filed Revision No. 57 
of 1970 before the Board of Revenue. The 
Board, by its order dated 2-9-70 (annexure 
3), has upheld the order of the Additional 
Collector. The petitioners have challenged 
the orders (annexures 2 and 3) passed by 
the Additional Collector and the Board. 


C.W.J.C. 1950 of 1970 


5. The facts of this case are similar 
to those of the other case. The vendors 
are the same. The pre-emptors are also 
the same. The purchasers are different. 
The two purchasers who are the petitioners 
in this writ case purchased the four plots 
of land described in paragraph 1 of the 
writ application from respondents 8 and 9 
by a sale deed executed by them on 16-12- 
65. Its registration was complete on 10-1- 
66. These petitioners also executed a sale 
deed on 2-3-66 in favour of Shyam Narain 
Singh conveying the lands purchased by 
them on 16-12-65. The case filed by Dhar- 
khan and Sahdeo before the Sub-divisional 
Officer was numbered 30 of 1966. A simi- 
lar rejoinder was filed by the petitioners in 
this case also. Same kind of prayer and 
result followed in the matter of addition of 
Shyam Narain Singh as a party in the case, 
and by a common order dated 10-12-68 
(annexure 1) the Sub-divisional Officer dis- 
missed the application. The appellate order 
and the revisional order are also common. 


6. Mr. Shreenath Singh, learned 
counsel for the petitioners in both the cases, 
urged the following points:— 

(i) That applications for pre-emption 
were not int accordance with law engrafted 
in the Act and the Rules. They were not 
in form. The classification of the land was 
not stated and the boundaries were not 
given in Case No. 30 of 1966 which gave 
rise to Appeal No. 167 of 1968-69 and the 
number of revision before the Board was 
56 of 1970. 

Gi) That since the petitioners had 
transferred the land to a third party, no 


order of pre-emption could be made against - 


re petitioners under Section 16 (3) of the 
c 


(iii) That the pre-emptors were not ad- 
jacent raiyats or co-sharers of all the plots 
of land transferred and, therefore, pre-emp- 
tion could not be allowed. 

(iv) That the pctitioners are adjoining 
raiyats of the plots transferred and no order 
of pre-emption could be made against them. 


7. Since the cases are being sent 
back to the first Court, namely, the Sub- 
divisional Officer for a fresh trial, we did 
not think it proper and necessary to defeat 
the pre-emptors on point No. (1) as urged 
on behalf of the petitioners. There did not 
appear to be infringement of any mandatory 
requirement of the law. All defects were 
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in regard to the directory requirement and 
the Su>-divisional Officer, when the cases 
go back on remand to him, is directed to 
give an opportunity to the heirs of Dhar- 
khan Singh and to Sahdeo Singh for remov- 
ing the defects in their application within 
the time to be fixed by him. 


8. The third and the fourth points 
urged on behal? of the petitioners may also 
shortly be disposed of. It has been pointed 
out in Mt. Dukho Devi v. Uchit Lal Man- 
dal, 1968 Pat LIR 1 = (AIR 1967 Pat 434) 
and Shzikh Mohammad Umar v. Baidya- 
nath Giri, 1969 BLJR 542 that the pre- 
emptor in order to succeed must be a co- 
sharer of the piece or block of land trans- 
ferred or he must be an adjacent raiyat of 
the piece or the block. If the land trans- 
ferred is comprised in several plots, which 
is not in one block, then the pre-emptor 
has to establish that either he is a co-sharer 
of the plots transferred or an adjacent raiyat 
of them. The claim can be founded and 
succeed only if he establishes this fact in 
Tespect of all the plots if the various plots 
are different pieces and different blocks of 
lands. In other words, the pre-emptor has 
to establish his claim in respect of all the 
pieces or blocks of lands transferred and 
cannot succeed by establishing that he is a 
co-sharer or is an adjacent raiyat of only 
a few pieces or blocks of lands out of seve- 
tal transferred by one common sale deed. 
No apportionment is permissible. No par- 
tial claim of pre-emption can be allowed 
with respect to some of the pieces or par- 
cels of lands on the pre-emptor’s establish- 
ing that he is a co-sharer or an adjacent 
Ram Chabila 
oe v. Ram Sagar Singh, 1968 PLJR 


This decision was followed by me in 
another decision, the reference of which is 
not in hand. But it was pointed out that 
no partial pre-emption could be allowed by 
invoking the powers under Section 37 of 
the Act. But since this matter was not 
fully controverted by the petitioners in their 
rejoinder filed before the Subdivisional Offi- 
cer and has not been enquired into fully 
by either of the courts below, the cases 
have to go back to the first authority. The 
Subdivisional Officer will give an oppor- 
tunity to the petitioners to put in their addi- 
tional rejoinders and then proceed to decide 
the matter on taking fresh evidence which 
may be adduced by either party. 


5. It is also plain in view of the 
language of Section 16 (3) of the Act that 
if the purchasers are adjoining raiyats of 
any piece or block of land transferred then 
no order of pre-emption can be made 
against them. Mr. Shreenath Singh laid 
great stress on the fact that in . C.W.J.C. 
1950 of 1970 the boundaries mentioned in 
paragraph 1 of the blocks of land trans- 
ferred showed that the purchasers them- 
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selves are the adjacent raiyats of some’ of 
the blocks of land transferred. This fact 
has not been controverted in the counter- 
affidavit filed in this case. That being so, 
at least in this case it should be held that 
the application for pre-emption cannot suc- 
ceed. 


I did not feel persuaded to take this 
exclusive course in this case as, in my opin- 
jon, without investigation of the facts by 
the authorities below, for the first time on 


the basis of affidavits filed in this court, no . 


party should be allowed to succeed and 
when the cases go back to the court below, 
the Subdivisional Officer, on the evidence 
adduced or which may be adduced afresh, 
will try to find out whether the purchasers 
are adjoining raiyats of any of the pieces 
or blocks of land transferred. If they suc- 
_ceed in establishing that, it follows that no 
order of pre-emption can be made against 
them in respect of .the lands transferred, as, 
the same principle which has been discussed 
in relation to point No. (iii) would apply 
ae a partial pre-emption cannot be grant- 
e 


10. The point of importance which 
falls for decision in these cases is- the second 
point. The rival contentions of the parties 
in this regard are these., On behalf of the 
petitioners it is asserted that they had trans- 
ferred the land to Shyam Narain Singh by 
executing a sale deed on . 2-3-66, which, 
when registered later, conferred title on 


Shyam Narain from the date of the execu- . 


tion under Section 47 of the Registration 
-Act. By an order of pre-emption made 
under Section 16 (3) (iii) the Sub-divisional 
Officer is bound to direct the transferee to 
convey the land in favour of the applicant 
by executing and registering a document of 
transfer. No such order would be made 
against the petitioners when they had. part- 
S with their property in favour of Shyam 
arain. 


In presence (sic) of Shyam Narain the 
Sub-divisional. Officer dismissed the applica- 
tion filed by the pre-emptors and when an 
appeal was taken by them, Shyam Narain 


‘ was not made a party and was not alow- ` 


ed to be made a party to the appeal. The 
appellate Court could not reverse the deci- 
sion by following a Bench decision of this 


Court in Fulena Prasad’s case, 1969 
BLJR 569 which bas been overrule- 
ed by a Full Bench of this Court 


in Ram Chandra v Parsidh Narain 
Singh, 1970 BLJR 1101 = (AIR 1971 Pat 
302) (FB). On behalf of the pre-emptors 
Mr. Kailash Rov put forward the argument 
that the claim of pre-emption cannot be de- 
feated by a subsequent transfer made with- 
in the period of limitation provided in Sec- 
tion 16 (3) of the Act. In the instant cases 
although the sale deeds purport to have been 
executed three days prior to the filing of 
the application under Section 16 (3), since 
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tbey were registered after the filing of the 
application, they are hit by the doctrine of 
lis pendens as the transfer was complete 
during the pendency of the applications for 
pre-emption. ` ; 

Mr. Roy, in support of his submission, 
Telied upon a Bench decision of this Court - 
in Tilakdhari Singh v. Gour Narain, AIR 
1921 Pat 150. He further - submitted that 
as soon as transfer ..of a land made to a 
person who is neither a co-sharer nor an 
adjoining raiyat cf the land transferred is 
completed on the completion of the regis- 
tration under Section 61 of the Registration 
Act, a right is, created in the pre-emptor, - 
which cannot be defeated by any subsequent 
transfer made before the expiry of the 
period of limitation for filing an application 
for pre-emption. 

il. Section 16 (3) of the Act reads 
as follows:— 

“) When any transfer of land is made 
after the commencement of this Act to any 
person other than a co-sharer or a raiyat 
of adjoining land, any co-sharer of the 
transferor or any raiyat holding land adjoin- - 
ing the land transferred, shall be entitled, 
within three months of the date of registra- 
tion. of the document of transfer, to make 
an application before the Collector. in the 
prescribed manner for the transfer of. the 
land to him on the terms and conditions: 
contained in the said deed: 

' Provided that no-such application shall 
be entertained by the Collector unless the 
purchase-money together with a sum equal 
to ten per cent thereof is deposited in the 
prescribed manner within the said period. 

Gi) On such deposit being made the 
co-sharer or the raiyat shall be entitled to 
be -put .in possession of the land irrespec- 
tive of the fact that the application undep 
clause (i) is pending for decision: 

Provided ‘that where the application is 
rejected, the co-sharer or the raiyat, as the 
case may be, shail be evicted from the 
land and possession thereof shall be restor- 
ed to the transferee and the transferee shall 
be entitled to be paid a sum equal to ten 
per cent of the purchase-money out of the 
deposit made under clause (i). i 

(iii) If the application is allowed, the 
Collector shall by an order direct the trans-- 
feree to convey the land in favour of the 
applicant by executing and registering a 
document of transfer within a- period to. be 
specified in the order and, if he neglects or 
refuses to. comply with the direction, the 
procedure prescribed in Order 21, Rule 34 
of the Code of Civil Procedure, 1908 (V of 
1908), shall be, so far as may be, followed.” 


Following the decision of the- Supreme 
Court in Ram Saran Lall v. Mst. Domini 
Kuer, AIR 1961 SC 1747 it has been held 
by that Court in Hiralal Agarwal v. Ram- 
padarath Singh, AIR 1969 SC 244 that the 
transfer is complete on the registration of 
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the document and the pre-emptor becomes 
entitled to make an application for pre- 
emption-after completion of registration. 
This case has been followed by this Court 
in several decisions, to which I have also 
been a party. It would be noticed from 
the provisions of Section 16 (3) that in 
clause (i) the pre-emptor’s right is to make 
an application for the transfer of the land 
to him. On deposit of the purchase-money 
together with a sum equal to ten per cent 
thereof, he becomes entitled to be put in 
possession of the land. Possession, if given 
to the pre-emptor, has to be restored back 
to the transferee in case the application for 
pre-emption filed fails, under the proviso 
to clause (ii). 

If the application is allowed then under 
clause (iii) the Collector has to make an 
order directing the transferee to convey the 
land in favour of the applicant. by execut- 
ing and registering a document of transfer 
within a period to be specified in the order 
and if he neglects or refuses to comply with 
the direction, the order has to be executed 
in the manner provided in Order 21, Rule 34 
of the Code of Civil Procedure, which is a 
procedure for execution of a decree for 
specific: performance of contract to ‘sell. Im- 
a suit for specific performance of a contract 
of sale a decree for specific performance 
can be passed against the subsequent trans- 
feree except when he is a bona fide trans- 
feree for value without notice of the origi- 
nal contract (vide Section 27 of the Specific 
Relief Act, 1877, which corresponds to Sec- 
tion 19 of the Specific Relief Act, 1963.) In 
Section 16 (3), however, there is. absolutely 
no provision made for making an order of 
pre-emption against a subsequent transferee 
on an application filed for pre-emption 
against the first transferee. 


- If the subsequent transferee is, in fact 
and in law, a transferee of the property in 


respect ‘of which claim for pre-emption has 
been made then a question of his being a’ 


transferee with notice of the pre-emption 
application is not relevant in view of what 
I have said in my judgment in Ramchandra 
Yadav v. Anutha Yadav, 1971 BLJR 994. 
I have pointed out three situations there. If 
the transferee of the property transfers it 
to a second purchaser by a document exe- 
cuted and registered before the filing of the 
application, the second transferee gets a 
good title to the property and thére is no 
question of his right being defeated by a 
subsequent application filed by the pre- 
emptor, as he could not be presumed to 
have any knowledge of the application 
which may be filed in future. On the other 
side of the picture, the clear example is 
where the second sale deed is executed and 
registered after the filing of the application 
for pre-emption. In such a case the second 
transfer would be clearly hit by the doc- 
trine of lis pendens engrafted in Section 52 
of the Transfer of Property Act. 
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of all the -rights and 
-from the sale, under which he derived his 


- person with equal or superior 
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. But the difficulty arises when a docu- 
ment of sale is executed before the filing of 
the application for pre-emption but is regis- 
tered ater its filing. If the argument put 
forward by Mr. Kailash Roy were to be 
accepted as correct, “even the completed 
transfer before the filing of the application 
for pre-emption would be bad because 
learned counsel submitted that on comple- 
tion of the first transfer a right in the land 
is created in favour of the pre-emptor. 
This argument, in my opinion, overlooks 
the well-settled principles in regard to- the 
nature of the right of the pre-emptor. In 
Bishan Singh v. Khazan Singh, AIR 1958 
SC 838 Subba Rao, J., as he then was. deli- 
vering the Judgment on behalf of the Court, 


~ quoted with approval certain passages from 


the judgment of Plowden, J., in Dhani Nath 
vy. Budhu, 136 Pun Re 1894 at page 511 
and from the judgment of Mahmood, J., in 


-Gobind Dayal v. Inayatullah, (1885) ILR 7 


All 775. The said quotations are in 
ow 2 of page 840. Plowden, J., has 
said:— 


“A preferential right to acquire land, 
belonging to another person upon the occa- 
sion of a transfer by the latter, does not 
appear to me to be either a right to or 
a right in that land.........” 

Mahmood, J., has said:-—~ 

~ “It is simply a right of substitution, en- 
titling the pre-emptor, by means of a legal 
incident to which sale itself was subject, to 
stand in the shoes of the vendee in respect 
obligations arising 


title. It is, in effect, as if in a sale deed 
the vendee’s name were rubbed out and 
pre-emptor’s name inserted .in its place.” 
The learned Judge has said iù paragraph 11 
at page 841— 


“The plaintiff is bound to show not 
only that his right is as good as that of 
the vendee but that it is superior to that of 
the vendee. Decided cases have recognised 
that this superior right must. subsist at the 
time the pre-emptor exercises his right and 
that that right is lost if by that time another 
right has 
been substituted in place of the original 
vendee. Courts have not looked upon this 
right with great favour, presumably, for the 
reason that it operates as a clog on the right 
of the owner to alienate his property. The 
vendor and the vendee are, therefore, per- 
mitted to avoid accrual of the right of pre- 
emption by all lawful means. The vendee 
may defeat the right by selling the property 
to a rival pre-emptor with preferential or 
equal right. To summarise: (1) The right 
of pre-emption is not a right to the thing 
sold but a right to the offer of a thing about 
to be sold. This right is called the primary 
or inherent right. (2) The pre-emptor has 
a secondary right or a remedial right to 
follow the thing sold. (3) It is a right of! 
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substitution but not of re-purchase i.e., the 
pre-emptor takes the entire bargain and 
steps into the shoes of the original vendee. 
(4) It is a right to acquire the whole cf the 
property sold and not a share of the pro- 
perty sold. (5) Preference being the essence 
of the right, the plaintiff must have a supe- 
rior right to that of the vendee or the per- 
son substituted in his place. (6) Tke right 
being a very weak right, it can be defeated 
by all legitimate methods, such as the ven- 
dee allowing the claimant of a superior or 
equal right being substituted in his place.” 
I had said in one of my decisions that the 
law engrafted in Section 16 (3) could have 
been struck down as being violative of 
Article 19 (1) (£) of the Constitution but 
could not be so done because it is a pro- 
tected legislation included in the 9th Sche- 
dule of the Constitution. But the law of 
pre-emption engrafted in Section 16 (3) of 
the Act, to my mind, is of a weaker nature 
than the customary law of pre-emption. 
There. as pointed out by Mahmood. J.. the 
pre-emptor. in effect, steps into the shoes 
of the vendee. And, yet Subba Rao, J. 
has said in paragraph 11 that the vendee 
may defeat the right by selling the property 
to a rival pre-emptor with preferential or 
equal right. The ‘scheme of the law en- 
grafted in Section 16 (3) of the Act is to 
permit the pre-emptor to have the property 
conveyed to him by the transferee. Until 
possession is delivered to the pre-emptor 
under clause (ii), he does not get anv right 
in the property and until property is con- 
veyed to him by a sale deed executed in 
pursuance of clause (iii), he does not become 
the owner of the property. 


If under the customary law of pre- 
emption a preferential right to acquire land 
is not a right to, or a right in, that land. 
I fail to understand how under Section 16 
(3) a person who becomes entitled, to file 
an application under the said provision of 
Jaw acquires any kind of right to, or right 
in, the land transferred. No order of pre- 
emption can be made against the original 
transferee if he has transferred the land 
to another person before the filing o7 
application for pre-emption. There is no 
doubt in my mind about this proposition 
of law that if the subsequent transter has 
been completed by registration before filing 
of the application for pre-emption then no 
order for pre-emption can be made against 
the original transferee. And, as I have 
said above, the subsequent transfer made 
after the filing of the application by execu- 
tion and registration of the sale deed sub- 
sequently will be hit by the doctrine of lis 
pendens, there is no doubt about this pro- 
position of law also. 


12. But the difficulty was sought to 
be created in a case where, as in the two 
instant cases. the subsequent sale deed is 
executed before the filing of the application 
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under Section 16 (3) but is registered afler 
its filing. In Keshav Tewary v. Addl. 
Member, Board of Revenue, 1972 BJR 
203 a case which was decided much earlier 
than my decision in Ramchandra Yadav’s 
case 1971 BLIR 994. Misra, C. J., overrul- 
ed the argument ol the opposite party that 
after the date of the execution of the sale 
deed in favour of the first transferee the 
said transferee had executed a sale deed in 
ravour of another person one month there- 
after and since the subsequent transferee 
was not impleaded to the petition, the pre- 
emptor could not succeed, by saying— 


“The petitioners who were seeking to 
pre-empt, were concerned with the sale deed 
executed in favour of opposite party No. 4 
and not with the other transactions that 
opposite party No. 4 entered into with 
other persons in regard to the same pro- 
perty, because they cannot be held to have 
acquired any title under the sale deeds in 
their favour.” 


I had distinguished this case in my judg- 
ment in 1971 BLJR 994. Although it is 
Stated in the judgment of Misra, C. J., 
that the second sale deed was executed one 
month after the execution of the first sale 
deed and much before the filing of the ap- 
plication under Section 16 (3), it is not clear 
whether the registration was also complete 
before that. The point was taken for the 
first time in the Hizh Court. Moreover, it 


is not correct to say that the subsequent 
transferees do not acquire title. The first 


transferee is a good and valid owner of 
the property transferred to him. Except the 
second transfer being hit by the doctrine of 
lis pendens, it is a good one; the second 
transferee acquires a good title from the 
first transferee. There are no words in 
Section 16 (3) to debar the first transferee 
from transferring the property before the 
expiry of the period of limitation. 


13. In AIR 1921 Pat 150, the obser 
vations were made with reference to the 
law relating to mortgage actions. The mort- 
gege suit was filed cn 7th November, 1906. 
A decree was obtained. But the plaintiff 
was resisted by a p2rson who claimed to 
have purchased the property by a sale deed 
executed on 11th August, 1906. The sale 
deed was registered on 22nd November, 
1906. It would thus be noticed that the 
execution of the sale deed was prior to the 
filing of the suit but registration was later. 
Subsequently a suit for possession was filed 
by the mortgagee decree-holder, and in that 
suit the District Judge directed that the per- 
son who was defendant No. 5 should pay 
the mortgage money with costs and interest 
within six months frem the date of the dec- 
ree and on failure to do so, the plaintiff was 
to get possession of the disputed property. 

Under such circimstances. it was held 
that since the sale was complete after the 
institution of the suit, the plaintiff's right 
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which was in existence on the date of the 
institution of the suit could not be defeated 
by a sale completed during its pendency. It 
will, however, be noticed that the right of 
defendant No. 5 was not obliterated altoge- 
ther on the doctrine of lis pendens. The 
well-known principle that he should be 
given an opportunity to redeem the mort- 
gage was applied. In the first instance, by 
the decree passed by the District Judge he 
was given that opportunity, and on his 
failure to do so, the plaintiff was to get 
possession. 


14. Tilakdhari Singhs case AIR 
1921 Pat 150 has not been followed by the 
Madras High Court in Pingali Venkatara- 
mana Reddi v. Kotigari Rangiah Chetti, 


AIR 1922 Mad 249 and Akki Guru Basappa- 


v. Santhappa, AIR 1925 Mad 710. A Bench 
decision of this court in Sadei Sahu vy. 
Chandramani Dei, AIR 1948 Pat 60 has 
pointed out that a deed of sale executed be- 
fore the institution of the suit for specific 
performance of prior contract for sale of 
the same property but registered thereafter 
cannot be held to be executed pendente lite. 
Tilakdhari Singh’s case AIR 192] Pat 150 
is not noticed in this judgment but two 
Calcutta cases reported in Naresh Chandra 
v. Girish Chandra, AIR 1936 Cal 17 and 
Gobardhan Bar v. Gunadhar Bar, AIR 1941 
Cal 78 have been noticed in paragraph 6. I 
am conscious that the Supreme Court in 
AIR 1961 SC 1747 has quoted with approv- 
al in paragraph 8 of the judgment the deci- 
sion of this court in Tilakdhari Singh’s case 
AIR 1921 Pat 150 as also the two Calcutta 


cases which have been noticed and distin- - 


guished in Sadei Sahu’s case AIR 1948 Pat 
60. But I venture to point out that the 
ratio in those decisions has been approved 
by the Supreme Court in a different con- 
text. 


-The question before the Supreme Court 
was: when was the pre-emptor to perform 
the ceremonies under the Muhammadan 
Law? The majority decision of the Court 
was that the sale was complete on comple- 
tion of the registration under Section 61 of 
the Registration- Act and, therefore, the cere- 
monies had to be performed after comple- 
tion of the registration. A similar view 
has been expressed in Hiralal Agarwal’s case 
AIR 1969 SC 244. In the customary law 
the question assumes importance as to the 
point of time when the ceremony is to be 
performed and under Section 16 (3) of the 
Act the question arose as to when the pre- 
emptor gets a right to file an application 
under Section 16 (3). In Budhnandan Ram 
v. State of Bihar, (CW.J.C. No. 133 of 
1969) decided by a Bench of this Court, of 
which I was a member, on 30th January, 
1970. I had elaborately considered the 
point. I had pointed out that there could 
not be two starting points of limitation 
under Section 16 (3) of the Act; starting 


Sudama Devi v. Rajendra Singh 


(Untwalia J.) [Prs. 13-15] Pat. 205 


point must be one—either the date of exe- 
cution of the sale deed or the date when 
its registration is complete. 


I held following Hiralal Agarwal’s case 
that the latter was the date which was the 
starting point of the period of three months 
for the filing of the application under Sec- 
tion 1€ (3). But to apply the doctrine of 
lis pendens is a different thing. Here, cases 
have consistently taken the view, to which 
reference has been made earlier by me, that 
if a sale deed is executed before the filing 
of the suit but is registered later then such 
a transfer is not pendente lite, the transferee 
became the owner of the property, in view 
of the provision of law contained in Sec- 
tion 47 of the Registration Act, prior to 
the filing of the suit. No case taking a 
contrary view for the application of the 
doctrine of lis pendens was brought to our 
ee by learned counsel for respondents 1 
to 7. 


1. The Additional Collector relied 
upon a Bench decision of this Court in 
1969 BLIR 569. In this case it was held 
that if the first transferee was not a co- 
sharer or an adjoining raiyat of the land 
transferred on the date of his transfer, he 
could not defeat the claim for pre-emption 
by becoming a co-sharer or an adjoining 
raiyat later within the period of three 
months. This decision was overruled in 
the Full Bench decision of this Court in 
1970 BLJR 1101 = (AIR 1971 Pat 302). 1 
am nct quite sure whether the view express- 
ed by the Division Bench in 1969 BLIR 569 
was erroneous and was rightly overruled 
by the Full Bench. It may well be that the 
persor subsequently becoming a co-sharer 
or an adjoining raiyat of the land transfer- 
red to him earlier cannot defeat the pre- 
emptcr. Had either of the two instant 
cases been a case of that nature, we were 
bounc by the decision of the Full Bench 
and would have respectfully followed it. 
But tere the case is a different one. 


The purchasers transferred the property 
to SEvam Narain Singh, which transfer, if 
not farzi and sham, is not hit by the doc- 
trine of lis pendens, it would be a good 
transfer and no order of pre-emption under 
clause (iii) of Section 16 (3) can be made 
against the original purchasers, as the order 
would be futile and infructuous. A claim 
for pre-emption at the proper time in that 
event had to be made against Shyam Narain 


Singk, which was not made. But on the 
facts and in the circumstances of the two 
cases I am satisfied that the question 


whetaer Shyam Narain Singh was a real 
purchaser or the sale deed executed in his 
favour was merely farzi and sham has not 
been investigated. by any of the courts be- 
low. The cases, therefore, have to go back 
to tke first court for allowing opportunities 
to the parties to adduce evidence on 
the point and for a decision. It will 
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be necessary to add Shyam Narain 
Singh as a party to both the cases because 
if that question of farzi nature is decided 
in his absence, it will not bind him. 

16. For the reasons stated above, 
both the writ applications are allowed, the 
orders contained in Annexures 1, 2 and 3 in 
both the cases are set aside and th: two 
cases are remitted back to the first autho- 
tity, namely, the Sub-divisional Officer who 
is acting as the Collector under the Act for 
a fresh disposal in accordance with law in 
the light of this judgment and by observing 
all the directions given hereinbefore. There 
will be no order as to cost in either. 

AKBAR HUSAIN, J.:— 17. I agree. 

Applications allowed. 
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Index Notes — (A) Hindu Law — 
Tribal Custom Inheritance Ci-Ref: Hindu 
Succession Act (1956), Section 3 (d> 


Brief Note: — (A) According ta the 
customary law of inheritance prevailing 
amongst the tribal aboriginals of Santal Par- 
ganas, a “ghar-jamai” inherits the property 
_ of his father-in-law even when his wif2 dies 
during the life-time of his father-in-law. Pro- 
perties so inherited by a ‘ghar-jamai’ are not 
divested by his subsequent re-marriage during 
the life-time of his father-in-law. 

(Paras 6, 7) 

Index Note:— (3) Evidence Act [1872) 
Ss. 49, 69 — Expert opinion contained im a 
treatise —- Admissibility. | 

Brief Note:— (B) Opinion expressed by 
living authority in a treatise, as to usages 
and tenets of a body of men or family, as 
of a person having special means of know- 
ledge, is not admissible in evidence under 
Section 60 of the Evidence Act. (Pera 5) 


Index Note:— (C) Evidence Act {1872), 
Section 81 — Statement in Gazetteer — Re- 
liability. ~ 

Brief Note:— (C) Statements in the 
Final Report on Settlement operations stat- 
ing on what basis entries were made in the 
Record of Rights are more authentic ani re- 
liable than the statements made in the 
District Gazetteers. (Para. 5) 
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- JUDGMENT:— In this second appeal 
by the defendants the main question of law, 
which arises for decision, is whether a per- 
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son, who is taken as gharjamai by an 
aboriginal in the district of Santal Parganas, 
loses his right to inherit the properties of 
his father-in-law, i? his wife dies during the 
life time of the father-in-law. Another ques- 
tion of law, which arises, is whether such 
a son-in-law loses his right to inherit the 
properties of his father-in-law by remarrying 
another wife during the life time of his 
father-in-law or is divested of the prcperties 
inherited by him, if he remarries after the 
death of his father-in-law. 7 


2. One Saibu died on the 28th 
January, 1960. He had a daughter Dulu, 
who predeceased him in 1354 B. S. The 
plaintiff-respondent was married with Dulu. 
These facts are not in dispute. According to 
the case of the plaintiff-respondent Le was 
married in gharjamai form and succeeded to 
the properties of Saibu on his death. How- 
ever, as the appellants, who are agnates of 
Saibu, started disturbing his possessicn, he 


. had to institute the suit for declaration that 


he was gharjamai of Saibu and for 
confirmation of possession or in the a:terna- 
tive for recovery cf possession of the pro- 
perties in dispute. 

3. According to the case of the ap- 
pellants, the plaintiff-respondent was not mar- 
ried to Dulu in gharjamai form and, there- 
tore, he was not entitled to inherit the proper- 
ues of Saibu. They further pleaded that ac- 
cording to tribal customary law, which govern- 
ed the parties, they and not the plaintiff-res- 
pondent were entitled to inherit the properties 
of Saibu. Though not specifically pleaded 
in the written statement it was also alleged 
in the Courts below that the plaintiff-respon- 
dent, even if married in gharjamai form, lost 
his right to inherit the properties. of Saibu 
as Dulu had predeczased Saibu and also on 
the ground that he remarried. 

4, Both the Courts below have con- 
currently held that the plaintiff-respondent 
was married in gharjamai form and thus 
was entitled to succeed to the properties .of 
Saibu. The trial Court accordingly decreed 
the suit and that decree has been affirmed 
in appeal by the lower appellate court. The 
lower appellate court has also observed that 
in view of the averments in the written state- 
ment the appellants could not urge that the 
plaintiff-respondent could not succeed to the 
properties of Saibu on the two grounds as 
aroresaid. 

5. In this Court it has been contend- 
ed by learned counsel for the appellants that 
the courts below have erred in decreeing the 
suit of the plaintiff. “Reliance has been 
placed on a passage at page 950 in the Bihar 
District Gazetteers — Santal Parganas— by 
P. C. Roy Chaudhury, published in 1965. It 
has been stated therein: 

“wees. Lf the ghar-jamai daughter dies 
issueless, the property of the deceased will 
not devolve on the ghar-jamai or son-in-law. 
The son-in-law is joint owner with his wife 
and his son. In absence of these two he has 
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no legal claim in the property. He can only 
claim khorposh or maintenance so long he is 
alive and lives as a widower. But if he re- 
marries he forfeits even the claim of the 
maintenance.........0.. X 


The above quoted statement by the learned 
author is at variance with the customary law 
of inheritance prevailing among aboriginals 
in the district of Santal Parganas, as stated 
in the Bihar District Gazetteers by L. S. C. O? 
Malley, published in the year 1910, and its 
Second Edition by Rai Bahadur $. C. Mu- 
kharji, published in the year 1938. It is also 
at variance with what is stated about Santal 
Tribal law of inheritance in paragraph 46 of 
the Final Report on the Revision Survey 
and Settlement Operations in the district of 
Santal Parganas 1922-35 by J. F. Gantzer, 
published in 1936. Mr. P. C. Roy Chaudhury 
is still alive and his opinion in the aforesaid 
book quotéd above as to the usages and 
tenets of any body of men or family as of 
a person having special means of knowledge 
is not admissible in evidence because of the 
provisions of Section 60 of the Indian Evi- 
dence Act, which says “oral evidence must, 
in all cases whatever, be direct, that is to 
say— 
x X X x 

if it refers to an opinion or to the grounds 
on which that opinion is held, it must be the 
evidence of the person who holds that opin- 
ion on those grounds: 


Provided that the opinions of experts ex- 
pressed in any treatise commonly offered for 
sale, and the grounds on which such opinions 
are held, may be proved by the production 
of such treatises if the author is dead or can- 
not be found, or has become incapable of 
giving evidence, or cannot be called as a wit- 
ness without an amount of delay or expense 
Which the Court regards as unreasonable.” 


6. Further, in our opinion, the state- 
ment in the Final Report on the Settlement 
Operations stating on what basis entries were 
made in the record of rights is more authen- 
tic and reliable than the statement in the 
Gazetteers. Even according to the Bihar 
District Gazetteers of the District of Santal 
Parganas, which were published in the years 
1910 and 1938, a ghar-jamai acquires the sta- 
tus of an adopted son. These Gazetteers do 
not say that in case of death of his wife 
within the life-time of his father-in-law or 
his remarriage after the death of his wife-he 
loses the right to inherit the property of his 
father-in-law. They also do not say that if 
he remarries after the death of his father-in- 
law, when the property has already vested 
in him, he is divested of the property. It 
may be stated here that though, as stated 
earlier, no such case was made out in the 
written statement, it was put to P. W. 6, the 
plaintiff himself, whether he remarried after 
the death of his wife and his answer was that 
he did remarry but again gave up that 
second wife. It is not clear from the evi- 
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dence whether he remarried before the death 
of his father-in-law or after his death. 


7. In the Final Report on the Revi- 
sion Survey and Settlement Operations in the 
district of Santal Parganas 1922-35 by J. F. 
Gantzer the Santal Tribal law of inheritance 
has been stated as follows:— 


“According to Santal tribal law only 
males can inherit land. Sons jointly succeed 
their father. If brothers are co-sharers in a 
holding and one brother dies without issue. - 
the surviving b.others and the sons of pre- 
deceased brothers inherit his share per stirpes. 
The Hindu or Muhammadan laws of suc- 
cession do not apply to Santals. Santal tri- 
bal law is quite definite in not allowing 
females to inherit, but this law is gradually 
undergoing a change and the situation creat: 
ed by this change is discussed in a separate 
paragraph below. - According to tribal custom 
it is permissible for a man with daughters 
and no sons to take a son-in-law into his 
house as a ghar-jamai and to give him there- 
by all the rights of a son. The adoption of 
a ghar-jamai is a formal proceeding leaving 
no room for doubt as to the father-in-law’s 
intention and resulting in the ghar-jamai cut- 
ting off all connection’ with his own family 
as far as his. rights to property are con- 
cerned, and becoming to all intents and pur- 
poses the son of his father-in-law. When 
such adoption has been formally made, the 
gharjamai can succeed as a son and oust 
other male relatives. It is of importance to 
note that a gharjamai can be adonted only 
by a deliberate public act in the presence of 
the village community at the time of the 
marriage, and that according to tribal law 
a father-in-law cannot at a later stage con- 
vert an ordinary son-in-law into a ghar-jamai. 
A widow cannot in any circumstances create 
a gharjamai. There is a distinction between 
a ghar-jamai and a ghardi-jamai. In both 
cases the bridal party goes from the bride’s 
house to fetch the prospective husband and 
no dowry (pon) is given, but whereas the 
ghar-jamai is adopted permanently as a son, 
a gherdi-jamai merely lives and labours in 
his wife’s home for a previously stipulated 
period which may extend up to five years. 
He thereby works off the debt due on ac- 
count of the non-payment of pon. A 
ghardi-jamai is not entitled to get anything 
from his wife’s family, but the woman her- 
self is usually given a small present (arpa) 
annually at the harvest season, and this is 


‘utilized .for: setting up her new home. At 


the expiry _ Of the stipulated period, the 
ghardi-jamai is free and may return to his 
own home with his wife. 


‘When a ghar-jamai has succeeded to his 
father-in-law’s estate the holding has usually 
been recorded in his sole name. In some 
cases, at the request of the parties, the wife 
has been jointly recorded with her husband,” 
This shows that it is the ghar-jamai who suc- 
ceeds to his father-in-law’s estate even when 
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his wife is alive. Name of the wife is joint- 
ly recorded in the survey record cf rights 
with her husband only if the husband agrees 
to that and makes a request for that, It is 
obvious from this statement of law in the 
Final Report as to Santal tribal Jaw of inhe- 
ritance that it is the ghar-jamai who succeeds 
to the estate of his father-in-law even in pre- 
ference to his wife. Again a distinction has 
been pointed out between a ghar-jamai and 
ghardi-jamai. Whereas a ghar-jamai is ad- 
opted permanently as a son, a ghardi-jamai 
merely lives and labours in his wife’s house. 
According to the plaintiff’s case, as stated, 
he was a ghar-jamai and that fact has been 
found in his favour by the final court of 
fact. In our opinion, therefore, according to 
tribal law of inheritance prevailing among 
Santals in the district of Santal Parganas, 
the plaintiff was entitled to succeed to the 
properties of his father-in-law, irrespective of 
the fact that his wife died during the life 
time of his father-in-law. He was also not 
disentitled from succeeding to the estate of 
his father-in-law even if after the death of 
his wife he remarried during the life time 
of his father-in-law nor the estate, once vest- 
ed in him after the death of his father-in- 
law, could be divested on account of his re- 
marriage thereafter. The courts below, 
therefore, have rightly decreed the svit. 

3. In the result, the appeal fails and 
is dismissed but, as no one has appeared to 
contest it, without costs. 

Appeal dismissed. 
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A. F. A. D. No. 153 of 1969, DI- 28-11- 
1972, from decision of M. A. Sattar, Addi. 
Sub. J., 3rd Singhbhum, Chaibassa, D/- 21-1- 
1969. 


Index Notes — (A) Hindu Law — 
Schools of Law — Applicability — Migra- 
tion —— Presumption and burden of proci. 

Brief Note: — (A) Language or even 
observance of certain customs and rites is 
not by itself sufficient to lead to the conclu- 
sion that the parties are governed by the 
particular school. AIR 1925 Pat 733, Rel on. 


Where a Hindu family migrates from 
one province’ to another governed by another 
law, the presumption is that it carries with 
jt the law and custom as to succession and 
family relations prevailing in the provice 
from which it migrates, because the Hindu 
Jaw is not merely a local law but is the 
personal law and part of the status of every 
family which is governed by it. The pre- 
sumption, however, is rebuttable by showing 
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that the family has adopted the law and 
usages of the province to which it has mig- 
Tated. The onus to prove it is on the party 
alleging that the family has renounced the 
law of its origin and adopted those prevail- 
ing in the place where it has migrated. (Case 
law discussed), (Para 7) 
Cases Referred: Chronological Paras 
AIR 1956 Cal 577 = 60 Cal WN 

1006, Chandrakanto Goswami v. 

Ram Mohini Debi 7 
AIR 1956 Pat 340 = 1956 BLIR 482, 

Mt. Saraswati Kuer v. Debendra l 

Singh 6, 7, 
AIR 1945 Pat 211 = ILR 23 Pat 763, 

Chandra Choor Deo v. Bibhuti Bhu- 


shan 
AIR 1938 Nag 162 = 1938 Nag LI 
24, Keshao Rao v. Sadasheorao 6, 7 
AIR 1925 Pat 733 = 6 Pat LT 604, 
Krittibash Mahton v. Sudhan Mahtani 6 
AIR 1921 PC 59 = 47 Ind App 213, 
Balwant Rao v. Baji Rao 6, 7 


Sudhir Chandra Ghose and Kalyan 
Kumar Ghose, for Appellants; Nripendra 
Narayan Roy, for Respondents. 


IUDGMENT:— The appellants before 
this Court are defendants Nos. 2 and 3 to 
a suit for partition. The plaintiff-respcndent 
claimed one-third share in the lands situate 
in village Nagatumang, P. S. Rajnagar. dist- 
rict Singhbhum, appertaining to old Khata 
No. 23, and now Khata No. 33, fully des- 
cribed in Schedule A to the plaintiff. 


2. The case of the  plaintiff-respon- 
dent was that Rajendra, Mahendra and 
Madhu were three brothers and they held 
the suit lands, jointly as their raiyati lands. 
On the death of Rajendra, his share devolv- 
ed upon his two sons, the appellants. On 
the death of Mahendra, his one-third share 
came in possession of his widow Ghasu 
Gowalin, mother of the Plaintiff-respondent-. 
Ghasu Gowalin died abouf six years after 
the death of her husband, leaving the plain- 
tiff-respondent as her only heir. Since then, 


the plaintiff-respondent has been coming in 


possession of the one-third share of her ather 
Mahendra. The third brother Madhu (origi- 
nal defendant No. 1) died during the pen- 
dency of the suit and his heirs have been 
substituted as defendants Nos. 1 (a) to 1 (d). 
The suit was mainly contested by defendants 
Nos. 2 and 3, appellants before this Court. 
According to them, in the matter of inheri- 
tance and succession, the parties were g20v- 
erned by the Mitakshara School of Hindu 
Law and not by the Dayabhaga School of 
Hindu Law as was the case of the plaintiff- 
respondent. According to the contesting de- 
fendants, Mahendra died more than forty 
years ago and, on his death, his interest de- 
volved upon the other coparceners by survi- 
vorship and the share held by him came into 
the possession of his brothers, Rajendre and 
Madhu. Ghasu Gowalin did not get any 
share in the property left by her husband 
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Mahendra, nor did she claim any possession 
over any portion of the suit lands. Some 
other pleas were also raised but they are not 
material for the purposes of this appeal. 


3. The learned Subordinate Judge, 
who tried the suit, came to the conclusion 
that the parties were governed by the Daya- 
bhag School; that there was unity of title 
and possession between the parties and that 
there had been no previous partition in so 
far as the suit lands were concerned. Hav- 
ing come to these conclusions, he decreed the 
suit for partition to the extent of one-third 
share in favour of the plaintiff. 

_4 — Defendants Nos. 2 and 3 went up 
in appeal. The lower appellate Court also, 
in agreement with the learned Subordinate 
Judge, came to the conclusion that the par- 
ties were governed by the Dayabhag School 
of Hindu Law. It also found that the plain- 
tiff was entitled to bring the suit for parti- 
tion. Accordingly, it affirmed the judgment 
and decree passed by the Subordinate Judge. 


5. The only point urged by Mr. 
Sudhir Chandra Ghose, learned Counsel for 
the appellants, is that the finding of the 
Court of appeal below that the parties were 
governed by the Dayabhaga School is not 
sustainable, on account of the fact that there 
is no finding in any of the two judgments 
that the ancestors of the parties migrated 
from Burdwan and not from Mathura as 
was the case of the appellants. Alternative- 
ly, it was argued that the fact that the par- 
ties speak Bengali language or even follow 
some of the customs prevalent in Bengal can- 
not be a deciding factor as has been thought 
by the Courts below in coming to the con- 
clusion that the parties were governed by the 
Dayabhag School of Hindu Law. So far as 
the argument of learned Counsel regarding 
migration of the ancestors of the parties is 
concerned, it has to be accepted that there 
is no finding in any of the two judgments 
that the ancestors of the parties came from 
Bengal as was the case of the plaintiff-res- 
pondent. Mr. Nripendra Narayan Roy, for 
the respondent, had to admit this position 
but his submission was that although there 
is no specific finding on that score, both the 
Courts below have relied upon the evidence 
adduced on behalf of the plaintiff-respondent 
and negatived those on behalf of the defen- 
dants-appellants. 

Reading that along with the finding that 
the parties were governed by the Dayabhag 
School makes up the deficiency, if.any, and, 
in this view of the matter, no scope is left for 
remanding the case for giving a positive find- 
ing that the parties came from Bengal as 
was the case of the plaintiff. It can- 
not be doubted that the Courts below 


have accepted the evidence of the plaintiff's - 


witnesses in preference to that of the defén- 
dants-appellants. In order to see whether any 
evidence has been adduced on behalf of the 
plaintiff that the parties came from Burdwan 
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(Bengal), the evidence. of the plaintiff’s wit- 
Nesses was placed before me. The Courts 
below were wrong in thinking that all the 
witnesses examined on behalf of the plaintiff, 
viz.. P. W’s. 1 to 10, state that the parties 
came from Burdwan. In fact, P. W’s. 1, 2, 
3, 8 and 10 have made no such statement, 
but the finding of the Courts below is sus- 
tainable on the evidence. of P. W’s. 4, 5, 7 
and 9; P. W. 9 being one of the defendants 
himself (defendant No. 1 (a)). As there is 
evidence on behalf of the plaintiff supported 
by the evidence of one of the de- 
fendants himself that the parties came 


to Singhbhum district from Burdwan 


(Bengal), I do not think any useful purpose 
will be served by romanding the case for 
giving an express finding to that effect. The 
Courts below have held that the parties 
were governed by the Dayabhaga School of 
Hindu law and, having preferred the evi- 
dence of the. plaintiff-respondent to that of 
the defendants-appellants, impliedly come to 
the conclusion that their ‘ancestors came 
from Burdwan and not from Mathura as 
was the case of the defendants-appellants. 


_ 6. Mr. Ghose is certainly right in 
his submission that - language or even 
observance of certain customs and rites 
Were not by itself sufficient to lead to the 
conclusion that the parties were governed 
by the Dayabhag School. As pointed out 
by learned Counsel, it was held in Krittibash 
Mahton v. Budhan Mahtani, AIR 1925 Pat 
733 by 2 Division Bench of this Court that 
Janguage is no criterion in coming to the 
conclusion as to from which place the parties 
migrated. The Courts below, therefore, were 
not right in coming to the conclusion that 
the ancestors of the parties came from Burd- 
wan because they spoke Bengali language or 
wrote that script. But the matter does not 
end there. As I have already indicated, 
there is evidence on behalf of the plaintiff 
consisting of one of the defendants himself 
that their ancestors came from Burdwan and 
that evidence has been accepted by the 
Courts below in preference to the evidence 
of the defendants-appellants. It has, there- 
fore, to be accepted that the ancestors of 
the parties came from Burdwan and not 
from. Mathura, and if that is so, it has to 
be seen whether the parties would be gov- 
erned by the Mitakshara School of Hindu 
Law or the Dayabhag School of Hindu Law. 


Mr. Ghose, in all fairness, brought to 
my notice three decisions of this Court in 
Krittibash Mahton v. Budhan Mahtani, AIR 
1925 Pat 733, Chandra Choor Deo v. Bi- 
bhuti Bhushan, AIR 1945 Pat 211 and Mt. 
Saraswati Kuer v. Debendra Singh, AIR 1956 
Pat 340 as well as to a decision of the then 
Nagpur High Court in Kesho Rao v. Sada- 
sheorao, AIR 1938 Nag 163. The case of 
Krittibash Mahton v. Budhan Mahtani; AIR 
1925 Pat 733 to which reference has already 
been made is not very helpful for the deci- 
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sion of the matter in dispute. It may be 
safely said that the decision in AIR 1945 
Pat 211 is directly on the point involved in 
the present case. In that decision, Chatterji, 
J., relied ‘upon Balwant Rao v. Baji Rao, 
47 Ind App 213 = (AIR 1921 PC 59) in 
which their Lordships of the Privy Council 
had accepted the following passage from 
Mayne’s Hindu Law (8th edition para- 
graph 48) as laying down the correct view 
of law: 

“Prima facie any Hindu residing in a 
particular province of India is held to be sub- 
ject to the particular doctrines of Hindu Law 
recognised in that province. ...... But this 
law is not merely a local law. It becomes 
the personal law, and part of the status of 
every family which is governed by it: conse- 
quently, where any such family migrates to 
another province governed by another law, 
it carries its own law with it.” 

Reliance was also placed by his Lordship on 
the following observation of their Lordships 
of the Privy Council: 


“Of course, if nothing is known about a, 


man except that he lived in a certain place, 
it will be assumed that his personal law is 
the law which prevails in that place. In that 
sense only is domicile of importance. But ‘if 
more is known, then in accordance with ‘that 
knowledge his personal Jaw must be deter- 
mined; unless it can be shown that he has 
renounced his original law in favour of the 
law of the place to which he migrated.” 
The same law has also been laid down by 
Mulla in his famous book on Hindu Law. 
Article 14 of that book (thirteenth edition 
page 79) runs as follows: 


“14. Migration and school of law. — (1) 
Where a Hindu family migrates from one: 


State to another, the presumption is that it’ 


carries with it its personal law, that is, the . 
laws and customs as to succession and family | 


telations prevailing in the State from which 
it came. But this presumption may be rebut- 
ted by showing that the family has adopted 
the law and usages of the province to which 
it has migrated.” : 

A To sum up, therefore, the law on 
lthe subject is that a Hindu residing in a 
particular province carries with him the laws 
and customs relating to succession and 
family relations prevalent in that province 
and is subject to the particular doctrines of 
Hindu law recognised in that province. But 
this law is not merely a local law. It be- 
comes the personal law and part of the sta- 
tus of every family which is governed by it. 
Consequently, therefore, where any -such 
family migrates from one province to an- 
other governed by another law, it carries its 
own law with it as it was at the time of 
migration. If nothing is known except that 
a man lived at a certain place, it will be 
assumed that his personal law is the law 
which prevailed at that place. But if more 
is known then his personal Jaw must be de- 


A.L R, 


termined, unless it could be shown that hej 
had renounced his original law in favour off 
the law of the place to which he had mig- 
tated. The onus io prove it is on the person 
alleging that the family has renounced the 
law of its origin and adopted thcse pre- 
vailing in the place where he has migrated. 


The view of law laid down in AIR 1945 
Pat 211 Chandra Choor Deo’s case was fol- 
lowed in AIR 1956 Pat 340, Mt: Saraswati 
Kuer’s case. In AIR 1938 Nag 163 Vivian 
Bose, J., (as he then was), relying upon the 
case of Balwant Rai, 47 Ind App 213 = 
(ATR 1921 PC 59), to which reference has 
already been made, observed that there was 


great tenacity among the Hindus io hold 


their ancient usages and follow their ancient 
traditions and customs that mere length of 
time in itself made no difference. In that 
case the question to be decided was as to 
whether a particu’ar family which originally 
belonged to Maharashtra having shifted to 
the Central Provinces would be governed by 
the Bombay or the Benares interpretation of 
the Mitakshara when migration was not prov- 
ed in the sense that the exact origin of the | 
family could not be traced. It was furthey ` 
held that wherever a family was found cling- 
ing to its individuality. and retained its iden- 
tity as Maharashtrian, it must be presumed - 
until contrary was shown that it hailed from 
the race or group of people known as Maha- 
tasitrians and carried the law of Maharash« 
tra with them. My attention was also drawn 
by Mr. Roy for the respondent to the deci- 
sion in Chandrakanto Goswami v. Ram 
Mohini Debi, AIR 1956 Cal 577 where on a 
consideration of almost all the cases on the 
point, a Bench of the Calcutta High Court 
eld: . 


“A Hindu family, residing in a particu- 
lar part of India, is prima facie governed by 
the lex loci or the law of the place in which 
it resides. But, where a Hindu family is - 
shown to have migrated from one part of 
India to another, the presumption is that it 
carried with it the law and custom as to suc- 
cession and family relations, prevailing in the 
territory, from which it came, at the time of 
migration. This is because Hindu Law is not 
merely a local law but is the personal law 
and part of the status of every family which 
is governed by it. The presumption, how- 
ever, is rebuttable by proof that the family 
has adopted the law and usages of the place 
to which it has migrated, which means that 
the original or the personal law would pre 
vail unless it can be shown that such law 
has been renounced by the family in favour 
of the law of tke place to which it has 
migrated, the onus to prove this exception 
being on the party, alleging it or setting up 
such renunciation.” l 
So far as the present appeal is concerned, 
there is evidence on record that the ances- 
tors of the parties came to Singhbhum from 
Burdwan. No evidence has been adduced by 
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the appellants to show that they have given 
up the Dayabhag law by which the parties 
Were originally governed. The onus to prove 
this fact was on the appellants but they have 
not said so in their written statements nor 
any evidence has been adduced by them on 
this score. It has, therefore, to be held that 
the Courts below were correct in holding 
that the parties were governed by the Daya- 
bhag School of Hindu Law and in this view 
of the matter, the plaintiff was entitled to 
one-third share in the suit properties (men- 
tioned in Schedule A of the plaint) i.e., the 
share of Mahendra in those properties, the 
rest two-thirds belonging to the branch of 
Rajendra and Madhu. 

8. In the result, the appeal fails and 
it is dismissed. There will be no order for 
costs so far as this Court is concerned. 

. Appeal dismissed. 


AIR 1973 PATNA 211 (Y 60 C 75) 

SHAMBHU PRASAD SINGH AND 

A. N. MOKHARIT, JJ. 

Janki Sah and others, Appellants v. 
Girja Singh and others, Respondents. 

A. F. A. D. No. 286 of 1968, D/- 24-11- 
1972, from decision of M. A. Sattar, Sub-J., 
Motihari, D/- 4-3-1968. 

Index Note: — (A) Trusts Act (1882), 
Section 90 —— Applicability. 

Brief Note: — (A) A decree in a 
rent suit is a money decree. Where a dec- 
ree for rent is passed against the zerpesh- 
gidar mortgagor and his mortgagee and the 
mortgaged property is put out to sale, what 
is sold is the right of the mortgagor to re- 
deem the property, thereby putting an end 
to the mortgage. In such circumstances the 
purchaser becomes the owner of the property 
free from encumbrances and therefore no 
question of application of Section 90 of the 
Trusts Act, 1882 arises. ' (Paras 6, 7) 


Index Notes — (@) Limitation Act 
(1908), Article 116 — Ciaim for compensa« 
tion for breach of term in a deed. 


Brief Note: — (B) Claim for compen- 
sation on the ground of breach of a term in 
a mortgage-deed brought more than six years 
after the equity of redemption was ext- 
inguished is time barred. (1910) ILR 33 Mad 
71, Distinguished. (Paras 8, 9) 


Cases Referred: Chronological Paras 

(1910) ILR 33 Mad 71 = 6 Mad LT N 
239, Sivachidambara  Mudaliar v, 
Kamatchi Ammal : 9 


Kailash Roy, D. P. Sharma, Maqbool 
Ahmed, U. P. Chainpuri and N. K. Singh, 
for Appellants; Janeshwar Singh, Rash 
Bihari Singh, Amarendra Prasad Singh, Uma 
Shankar Singh and Mahendra Singh Chhab- 
ra, for Respondents. 
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JUDGMENT:— This appeal is by de- 
fendants first party. It arises out of a suit 
in whick the plaintiff-respondents claimed re- 
demption of a zarpeshgi deed, dated the 2nd 
January, 1905 executed by Nakchhed, their 
predecessor-in-interest, in favour of Jado 
Lal, the predecessor-in-interest of the ap- 
pellants, for a sum of Rs. 1,000/-. It also 
included. some lands which had been pre- 
viously given in zarpeshgi by Nakchhed to 
Madari, brother of Hito Singh, by a deed, 
dated the 17th September, 1885. In the al- 
ternative, the plaintiff-respondents claimed 
a decree for Rs. 51,000/- as compensation 
in case it was found. that they were not 
entitled to redeem the zarpeshgi bond. The 
plaintiff-respondents alleged that, though the 
mortgagee was liable to pay the rent of the 
mortgaged land to the landlord, he de- 
liberately defaulted in payment thereof, and, 
in collusion with the agents of the landlord, 


-got a suit for recovery of arrears of rent fil- 


ed, which ended in a money decree, and, in 
execution thereof, an area of 16 bighas and 
Odd of khata No. 152 was put to sale and 
purchased by Sitaram, son of Hito’ Singh, in 
the name of one Biltu. 


2. Admittedly, the relief for redemp- 
tion in respect of the property mortgaged 
by Nakchhed under the deed dated the 17th 
September, 1885 had become time-barred on 
the date the suit was instituted. The 
suit was, therefore, pressed only in 
respect of the property mortgaged under 
the deed dated the 2nd January, 1905, ex- 
cluding that mortgaged by the deed dated 
the 17th September, 1885. The appellants 
did not dispute the execution .of the zar- 
peshgi sought to be redeemed, nor did they 
dispute the allegations that the landlord 
had brought a suit for recovery of arrears of 
rent in respect of the land covered by the 
zarpeshgi, which was decreed, and the land 
was auction-sold and possession delivered to 
the auction-purchaser in Execution Case 
No. 1271 of 1916. They, however, claimed 
that the auction sale extinguished the right 
of redemption of the plaintiff-respondents. 
They denied that the liability. to pay rent 
was on the mortgagee. They further averr- 
ed that, though they were not bound to pay 
the ren, they paid the rent to the plaintiff- 
respondents. According to them, one Im- 
amuddin purchased the interest of the land- 
lord, and transferred an area of 12 bighas 


_ of the disputed land to Hito Singh by means 


of a sale deed dated the 12th May, 1922. 
Imamuddin also transferred 4 bighas 17 ka- 
thas 5 dhurs of land to Ramgulam ,| Singh 
by virtue of a sale deed dated the Sth May, 
1919. On the basis of the sale deed in his 
favour, Hito Singh filed a suit for redemp- 
tion against the defendants first party, which 
was nucnbered as Title Suit No. 445 of 1923. 
The plaintiff-respondents were also implead- 
ed in that suit. The suit was ultimately 
compromised and Hito Singh and others got 
possession of the land purchased by them 
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from Imamuddin. Thus, according to the de- 
fendant-appellants, the mortgage in their 
favour was extinguished and could not be 
redeemed by the plaintiffs nor could they 
get a decree for compensation. 


3. Some other defendants, who filed 
Written statements, supported the case of the 
appellants. = 


4 The Court of first instance held 
that the plaintiff-respondents were not en- 
titled to either of the two reliefs. It, ac- 
cordingly, dismissed the suit in toto. The 
Lower Appellate Court has held that the sale 
in execution of the decree for arreers of rent, 
which had the effect of a money sale, or 
the compromise in the redemption suit, did 
not affect the validity of the mortgage in 
question and the right of the plaintiffs to 
redeem. It further held that, in terms of 
the mortgage, the mortgagee-appellants wore 


liable to pay the rent and the landlord had. 


to bring the suit for recovery of errears of 
rent as they. defaulted in payment thereof. 
It also disbelieved the case of the appellants 
that they had paid the rent in respect of 
the mortgaged land to the plaintiff-respon- 
dents. It however, thought that, in view of 
- the redemption of the mortgage by Hito 
Singh, the plaintiff-respondents could not re- 
deem the mortgage and get back the property; 
but, as the sale took place on account of de- 
fault in payment of rent by the appellants, 
the plaintifi-respondents were entitled to com- 
pensation at the rate of Rs. 2,000/- per bighas 
for the land mortgaged, excluding the land 
which was the subject-matter of the mort- 
gage of 1885, after deducting the mortgage 
money of Rs. 1,000/-. From the judgment 
of the lower Appellate Court, it appears that 
the learned Additional District Judge was 
not inclined to believe the case of the plain- 
tiff-respondents of any collusion between the 
landlord and the appellants. 

5. Mr. Kailash Roy, learned counsel 
for the appellants, has urged the following 
points:—— 

(G) that the Court of appeal below is 
wrong in holding that the right of redemp- 
tion survived after the sale; 


(ii) that the plaintiff-respondents could 
not claim compensation for loss of the mort- 
gaged property due to the mistake of the de- 
fendant-mortgagees; 

(iti) that as the plaintiff-respondents did 
not satisfy the decree of the landlord in the 
rent suit, there was contributory negligence 
on their part and hence they could not get 
any compensation; 

(iv) that at any rate, the plaintiff-res- 
pondents could not get compensaticn for the 
entire property; and 

(v) that the relief for compensation, 
ra has been granted, is barred by limita- 

on. 

6 In our opinion, as the appeal must 
succeed only on two of the grounds urged 
by Myr. Roy, namely, that the right of the 
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plaintiff-respondents for redemption did not 
survive after the sale, and that the relief for 
compensation is barred by limitation, we do 
not consider it necessary to go into the 
merits of the other contentions raised by 
Mr. Roy. 


Ta As observed earlier, the Courts 
below have not believed the case of the 
plaintiffs that there was`any collusion be- 
tween the landlord and the mortgagees and 
have held that the purchaser at the auction 
sale was the real purchaser. In that view of 
the matter no question of the application of 
Section 90 of the Indian Trusts Act arises. 
As the decree in the rent suit had tho effect 
of a money decree, the mortgage subcisted, 
and what was sold was the right of the mort- 
gagors to redeem the mortgage. Thcrefore, 
with the sale, the right of the plaintiffs to 
rodeem came to an end. That being the posi- 
tion, though the Court of appeal below has 
wrongly held that the right of redemption 
survived even after the sale, it has rightly 
dismissed the suit so far as the relief for re- 
demption was concerned. 


& The decree for compensation in. 
favour of the plaintiffs has been passed only 
on the basis that there was breach of con- 
tract on the part of the mortgagee-appellants, 
and the plaintiff-respondents were deprived 
of the mortgaged property on that account. 
The suit for such a relief filed in the year 
1960 would be governed by Article 116 of 
the First Schedule of tae Indian Limitation 
Act, 1908 (9 of 1908), which prescribed six 
years’ period of limitation for a suit. “For 
compensation for the breach of a contract in 
writing registered (as is the case here). That 
period of six years would begin to run from 
the time ‘when the contract is broken, of 
(where there are successive breaches.) When 
the breach in respect of which the suit is in- 
stituted occurs or (where the breach is con- 
tinuing) when it ceases. Actually article 116, 


_as fo the time from which period begins to 


run. says “When the period of limitation 
would begin to run against a suit brought on 
a similar contract not registered”, that is, 
the time from which the period would begin 
to run, if the case would have been govern- 


ed by Article 115, and what has been stated 


above is actually mentioned in column 3 
against Article 115 of the Act. There can be 
no breach of any term incorporated in a 
mortgage deed after the equity of redemp- 
tion was extinguished, oz. at best, the mort- 
gage does not subsist. The equity of redemp- 
tion of the plaintiffs was extinguished on the 
7th September, 1916. ‘The mortgage deed 
itself stood redeemed in the year 1924. The 
present suit has been filed after much more 
than six years from either of these two dates. 
Therefore, the relief far compensation, as 
ne in ths suit, must be held to be bar- 
re z 


9, In reply to the contention of 
learned Counsel for the appellants that the 
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suit was barred by limitation, learned Coun- 
sel for the plaintiffs has placed strong reli- 
ance on a decision of the Madras High Court 
in Sivachidambara Mudaliar v. Kamatchi 
Ammal, (1910) ILR 33 Mad 71. It was 
held in that case that where the mortgagee in 
possession, who was bound by the terms of 
the .mortgage deed to pay the Government 
revenue due on the land, neglected to do so 
and the mortgaged land was sold, a suit for 
compensation by the mortgagor, brought 
more than six years after such sale and less 
than six years from the date of the decres 
in the redemption suit brought by the mort- 
gagor, was not barred under Articles 115 and 
116 of the Limitation Act, read with Sec- 
tion 23 of the Act. In our opinion, that 


decision is distinguishable and is of no help’ 


to the plaintiff-respondents. In that case, at 
the revenue sale, which took place on account 
of the default of the mortgagee to pay the 
revenue, the entire property mortgaged was 
not sold; but only certain items of ths 
propertics mortgaged were sold. Hence, 
the equity of redemption of the mortgagor 
was not extinguished, as he remained a 
mortgagor in respect of a part of the pro- 
perties mortgaged. Further, the suit for re- 
demption filed by the mortgagor earlier had 
already been decreed against the mortgagee 
and it was no more open to the mortgagee to 
say that the right of equity of redemption of 
the mortgagor had come to an end as a result 
of the revenue sale. The decree in the re- 
demption suit operated as res judicata in the 
subsequent suit. for compensation on the 
question of existence of the right of redemp- 
tion in the mortgagor. Whe expression “so 
long as the mortgagor’s right to redeem is 
not barred” used in the judgment of their 
Lordships of the Madras High Court has 
been used in a wider sense. It does not ne-. 
cessarily mean “barred by limitation”. Their 
Lordships wanted to emphasise that the 
mortgagee’s obligation to put the mortgagor 
in possession of the properties mortgaged 
could not cease so long as the mortgagor’s 
right to redeem subsisted. In other words, 
the said obligation of the mortgagee comes 
to an end as soon as the mortgagor’s right 
to redeem comes to an end, or the mortgage 
does not subsist. In the case before us, the 
mortgagor’s right to redeem came to an end 
in the year 1916. The mortgagee’s obliga- 
tion to put the original mortgagor, or his 
successors-in-interest, in possession on Te- 
demption also came to an end in the year 
1924, The present suit has been filed much 
et ae six years from either of these two 
es. 


10. A cross-objection has also been 
filed on behalf of the plaintiffs-respondents 
praying that the Court of appeal below ought 
to have passed a decree for redemption it- 
self, and not for the alternative relief for 
compensation. .But the cross-objection has 
not been pressed obviously because there is 
no merit in it. 


Satya Kinkar v. B. S. & Co. (U. N. Sinha C. J.) 


[Prs. 1-2] Pat. 213 


11. In the result, the appeal is al- 
lowed, the judgment and the decree of the 


‘Court of appeal below are set aside and 


those of the Court of first instance, oxcept 
with regard to costs, are restored. Jn the 
circumstances of the case, the parties shall 
bear their own costs throughout. 

Appeal allowed. 
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Satya Kinkar Palit, Petitioner v. M/s. 
Brahmdeo Sinha and Co., Opposite Party. 

Civil Revn. No. 1043 of 1971, Dj- 12-9- 
1972, from order of A. Tripathi, Sub. J., 1st 
Court, Dhanbad, D/- 24-8-1971. 

Index Note: — (A) - Civil P. C. (1828), 
Section 11 — Interlocutory order not decid- 
ing any dispute between partios — It can- 
mot operate as res judicata ia a smbsoquent 
Stage of the stit. (Para 2) 

_ Brief Note: — (A) Thus a prior refusal 
to Issue commission for examination of a wit- 
ness would not mean that the court cannot 
grant a subsequent application for the same 
purpose in changed circumstances. 


Cases Referred: Chronological 
AIR 1960 SC 941 = (1960) 3 SCR 
590, Satyadhyan Ghosal v. Smt. 
_. Deorajin Debi 
AIR 1924 PC 202 = 22 All LI 968, 
Rameshwar Singh v. Hitendra Singh 2 


_S. C. Ghose and S. K. Mazumdar, for 
Petitioner; J. C.' Sinha and Nagendra Nath 
Mukherjee, for Opposite Party. 


ORDER:— This application has been 
filed by the defendant of a pending suit and 
it is directed against an order passed by the 
trial Court on the 24th August, 1971, direct- 
ing that a Handwriting Expert, named Mr. 
C. T. Sarwate, who does not live in this 
State, may be examined on commission, on 
the prayer made by the plaintiff of the suit, 
in order to avoid delay. The Court has 
directed, that, the plaintiff must bear the 
costs of the travelling of the defendant’s law- 
yer, if the defendant chooses to take any 
lawyer to be present at the time of the exa- 
mination of the Handwriting Expert. It ap- 
pears that the Handwriting Expert lives in 
the State of Madhya Pradesh at Indore City. 
This Expert. has already filed a report on the 
question of a disputed signature and the 
plaintiff wishes to examine the Expert on 
commission. 


2. The learned counsel for the psti- 
tioner has argued, that, the plaintiff had fled 
a similar petition on the 3rd June, 1971, 
which had been rejected by an order passed | 
on that day and, therefore, the order dated 


JP/BQ/F780/72/—RSK 
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the 3rd June, 1971, operates as res judicata 
and the present order could not have been 
passed in law. Reliance is placed on the 
case of Rameshwar Singh v. Hitendra Singh, 
reported in AIR 1924 PC 202, and on the 
case of Satyadhan Ghosal v. Smt. Deorajin 
Debi, reported in AIR 1960 SC 941. Sri 
J. C. Sinha appearing for the plaintiff-oppo- 
site party has argued, that those two deci- 
sions are not applicable, as there cannot be 
any question of res judicata in any interlocu- 
tory matter and that the order passed on 3rd 
June, 1971, cannot be a legal bar to the pass- 
ing of the impugned order. 


I am of the opinion, that, the contention 
raised by the learned counsel for the peti- 
tioner is not valid at all. The twe decisions 
relied upon by him are not on the point and 
there cannot-be any doubt, that by rejecting 
the plaintiff's previous petition oa the 3rd 
June, 1971, no dispute between the parties 
was adjudicated upon by the Court, so that 
the order can be relied upon as res judicata. 
As a matter of fact, according to the petition 
filed on 3rd June, 1971, the Expert was liv- 
ing at Indore City and at that time he was 
the Additional Government Examiner on 
questioned documents of the Government of 
Madhya Pradesh. It is clear, that, the trial 
Judge had not applied his mind to the facts 
and circumstances of the case, while passing 
the order dated the 3rd June, 1971. There 
is no bar to the withdrawal of that order, 
because the Court now thinks, that, in order 
to avoid delay the Expert may be examined 
on commission at his place.’ The learned 
counsel for the petitioner has urged, that, not 
only the Expert had never said that he will 
not come within the jurisdiction of the Court, 
but, on the contrary, he had sent an informa- 
tion, that, he. may be available within the 
jurisdiction of the Court sometime in Octo- 
ber, 1971. I do not think, there is any 
validity in this argument either: The Court 
could not have fixed the hearing of the case 
at the convenience of a witness living af 
Indore City, and if the court now thinks, 
that, in order to avoid delay the Expert may 
be examined at his place, I do not think this 
Court can interfere at all in its revisional 
jurisdiction. No case has been made out for 
interference and the civil revision is, there- 
fore, dismissed with costs. The order of stay 


is Vacated. 
T Order accordingly. 
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Punam Bhai Patel, Petitioner v. Bajrang - 


Lal, Opposite Party. 

Civil Revn. No. 133 of 1972, D/- 14-9- 
1972, from order of D. Topno, Addi. Mun- 
sif, 2nd Court, Motihari, D/- 14-1-1972. 
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Punam Bhai v. Bajrang Lal (U. N. Sinba C. J) 
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Index Note: — (A) Civil Procedore 
Code (1908), Section 115 — Eviction suit — 
Order rejecting defence for non-compliance 
with order for deposit of rent — Plea of pay- 
meat of rent to plaintiff not accepted — 
Order not without jurisdiction —- No case for 
interference in revision made ont. (Para 3) 


T. K. Prasad and Rajendra Kishore Pra- 
sad, for Petitioner; Bishwanath Agrawala, for 
Opposite Party. . 


ORDER:— This application has been 
filed by the defendant of a suit for 
eviction instituted by the plaintiffi-cpposite 
party. By order dated the 14th January, 
1972, the learned trial Judge has rejected the 
defence of the defendant for non-compliance - 
of an order dated the 6th January, 1970, by 
which the defendant had been ordered to’ 
deposit the rent oč each month by the 15th 
of the next month. According to the Jearn- 
ed counsel for the petitioner, the defendant 
had been paying rent to the plaintiff regu- 
larly upto the month of June 1971, but the 
plaintiff had refused to accept the rent for 
the month of July, 1971. On 21st August, 
1971, the defendant filed an application in 
court stating, that, the plaintiff had not ac- 
cepted the rent of July and, therefore, the 
defendant may be allowed to deposit the rent 
in Court. The learned trial Judge has held, 
that, the defendant had to deposit. the rent 
of the month of July, 1971, on or before 
the 15 of the next month and the defendant 
not having done sc, the order dated the 6th 
January, 1970, will come into effect. 


2. The learned counsel for the peti- 
tioner has argued, that, the plaintiff had been 
accepting rent upto June 1971, and he can- 
not take advantage of his own wrong, by 
not accepting the rent of July and, therefore, 
the order rejecting the defendant’s defence is 
wrong and ought to be set aside. 


3. Having heard learned couns2! for 
the parties, I do not think any case has been 
made out for interference. The learned 
counsel for the petitioner has read out the 
order dated 6th January, 1970, and the terms 
of the order were clear and precise and, ob- 
viously, that order was not complied with 
and, therefore, the order dated the 14th Janu- 
ary, 1972, rejecting the defendant’s defence 
against eviction cannot be interfered with. 
The civil revision is, therefore, dismissed, but, 
in the circumstances, there will be no order 


for costs. 


Revision dismissed. 
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SHAMBHU PRASAD SINGH AND 

B. D. SINGH, JJ. 
Chandreshwar Singh and others, Appel- 


lants v. Ramchandra Singh and others, Res- - 


ondents. 

j A. F, O. D. No. 497 of 1962, Dj- 24-8- 
1972, from decision of Har Govind Singh, 
' Addl. S. J., Monghyr, D/- 24-7-1962. 


Index Note: — (A) Civil P. C. (1908), 


Order 1, Rule 9 — A suit even in the ab- 
sence of a proper party as contrasted with 
necessary party is not unmaintainable. AIR 
1954 SC 210, Rel. on. _ @ara 17) 

Index Note: — (B) Registration Act 
(1908), Section 17 (D) œ) — Family arrange 
ment followed by a petition in court con- 
taining a reference to it for making record 


of the arrangement involves declaration of . 


right and therefore requires registration. AIR 
1928 All 641 and AIR 1946 Pat 55, Rel. on. 
(Para 27) 

Index Note: — (C) Hindu Law — 
Joint family — Presumption — Continues 
until shown contrary, presumption gets wea- 
ker the further one goes” from the 
founder of the family — The initial burden 


of separation is on him who sets up parti«. 


tion. ATR 1971 SC 1962 and AIR 1964 SC 
136, Rel. on. i (Para 28 
Index Note: — (D) Evidence , Act 
(1872), Section 47 — Opinion of handwriting 
expert or other witness is not conclusive — 
It is justiciable by the Court. (X-Ref: Sec- 
tions 45, 73). AIR 1963 SC 1728 and AIR 
1967 SC 1326, Rel. on. (Para 34) 
_ Index Note — Œ) Deed — Construc- 
tion — If the signature of one of the execn- 
tants of a docament is forged the entire 
document is vitiated. (Para 36) 
Index Note: — (@) Hindu Law — 
Mitakshara Joint Family — Acquisition of 
properties in names of different members not 
necessarily inconsistent with jointness. AIR 
1959 Cal 380 and AIR 1960 Pat 548, Rel. 
on.. l (Para 39) 
Index Note: —- (G) Evidence Act (1872), 
Section 32 (2) — Recital of the boundary in 
document executed by a third party is not 


admissible in evidence. (Para 45) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1962 = (1971) 2 SCC 
438, Indranarayan v. Roop Narayan 28 

AIR 1968 SC 1299 = (1968) 3 SCR. 
639, Siromani v. Hemkumar 

AIR 1967 SC 272 = 1967-1 SCR 7, 
Satrughan Isser v. Subujpari 

AIR 1967 SC 1326 = 1967 Cri LJ 
1197, Fakhruddin -v. State of 
Madhya Pradesh 

AIR 1966 Pat 179, Ramnagina Sah v. 
Harihar Sah 

(1966) ILR 45 Pat 314 = 1966 BLIR 


706, Mt. Sundari Kuer v. Nakat 
Singh 44, 58 
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Reddy v. Venkata Reddy 

AIR 1964 SC 136 = 1964-2 SCR 933, 
A. Reghvamma v. A. Chenchamma 

AIR 1964 Pat 353, Manickcharid v. 
Bhagwan Das 

AIR 1963 SC 1728 = (1963) 3 SCR 
722, Ishwari Prasad Mishra v, 
Mohammad Isa 

AIR 1960 SC 335 = 1960-2 SCR 
253, Mst. Rukhmabai v.. Laxmina- 


rayan 
AIR 1960 Pat 548 = 1960 BLIR 437, 
Smt. Savitri Devi v., Jiwan Chow- 


ary 40, 58 
AIR 1959 Cal 380, Shyamlal Roy v. 
Madhusudan Roy 39 
AIR 1958 Andh Pra 147, Venkatara- 
julu v. Yedukondalu 29 
AIR 1957 Mad 472, Panchapagesa 
Ayyar v. Kalyanasundaram Ayyar , 
AIR 1954 SC 210 = 1954 SCR 892, 
Jagan Nath v. Jaswant Singh 17 
AIR 1951 Pat 277 = ILR 29 Pat 628, 
‘Girija Nandan Singh v. Girdhari Singh 30 
AIR 1946 Pat 55 = 11 Cut LT 48, 
Lal Mohan v. Onkar Mall 
AIR 1938 PC 189 = 1938 All LJ 763, 
Harkishan Singh v. Pratap Singh 
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Venkatapathi Raju v. Venkatanara- 
simha Raju 69 
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(FB), Soney Lall Jha v. Sarbdeo 
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Narain Singh 40 
AIR 1928 All 641 = 26 All LJ 952, 

(FB), Ramgopal v. Tulshi Ram 27 
AIR 1926 PC 2 = 53 Ind App 290, 

Man Singh y. Nawalkhbati 26 


AIR 1925 PC 132 = 23 All LI 589, 
Mt. Bhagwani Kunwar v. Mohan . 
Singh 9, 56 


ing 39, 

AIR 1923 Pat 492 = ILR 2 Pat 607, 
Man Singh v. Nawalkhbati l 

AIR 1919 PC 75 = 46 Ind App 259, 
Mt. Bhagwant Koer v. Dhanukdhari 
Prasad Singh 26 


Lal Narayan Sinha, K. K. Sinha, Nagen- 
dra Prasad Singh, No. 2, Surya Prakash Lal 
and Shyam Sunder- Sinha ‘Shyam’, for Ap- 
pellants; Balbhadra Prasad Singh and Na- 
gendra Prasad Singh No. 1, (for No. 6), 
Rama Kant Verma and Ranjit Chatha, (for 
Nos.. 1 and 2) J. P. Singh, (for No. 3 (a)) 
Awadh Kishore Prasad, (for Nos. 4, 5 and 7) 
Singh (D. R. Guardian) 
(for Nos. 8 and 9) and N. K. Singh (for 
No. 12 (c)), for Respondents. 


B. D. SINGH, J.:—- This appeal by de- 
fendants 1 to 3 and their descendants has 
been preferred against the judgment and the 
decree passed in Title suit No. 29 of 1957, 
which was instituted by the plaintiff-respon- 
dents 1 to 3 on the 21st November, 1957, 
claiming partition of their one-fourth share 
in the joint family landed properties men- 
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tioned in Schedule A of the plaint and 
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tioned in Schedules B, C, D and E thereof. 














It may be noticed that in the genealogical 
table which the plaintiffs gave in their plaint, 
Jago Kumri widow of Sribaran Singa was 
not shown. 

2. The plaintiff? caso in brief was 
that Ganauri Singh was fhe common ances- 
tor of the parties noted in the above genea- 
He had four sons, namely, 

Hibharan Si hibaran 
Singh and Shari Singh who were all dead be- 
fore the institution of the suit. The plain- 
tiffs and defendants 4, 5, 16, 17 and 18 re- 
present the branch of Dilbharan Singh 
whereas defendant No. 6 (Baso Kumri) is the 
widow of Karu Singh, the son of Shibaran 
Singh who also died before the institution of 
the suit. Defendants 1 to 3, the appellants 
in this court and defendants 7 to 15 are the 
descendants of Jhari Singh while the branch 
of Hibharan Singh was extinct after 
death. According to the plaintiffs, the par- 
ties to the suit still constituted a joint Hindu 
family governed by the Mitakshara School 
of Hindu Law of which defendant No. 1 was 
the karta. 
Singh died about 20 years and 25 years ago 


Since Hibharan Singh and Karu’ 


moveable properties, ee oS mən- The relationship between the parties will ap- 
Contd. on Zad Ce pear from the saan genealogical table: — 
GANAURI SINGH 
f K ] l 
Dilbharan Singh Hibharan Singh Shibstan singh _ Jhan dingh 
i =J ago Kumri 
Karu Singh (dead) 
Savitri Devi 
dec 
Chandres Foujda ari Jan 
PO D. D Singh (D. 2) (Bea) oa 
i i l 
Sita a Biral binga Shyam Sundar 
Singh (minor) ngh 
(D. 7) (D. 8) (minor) $D. 9) 
| Re 
Arjun Singh Mahadeo S Singh endra - l 
= | (D.10) © (D.11) Singh (D. 12) | 
|. l. 

l | l 
Bahadur Singh Ram Prata Lakhan Si Bha S Sur Singh ` 
e= Bataso (P. 8) Singh alias tances (D. 18) ingh an ingh aS S 
Ramswaroop Singh 
= Indra Devi (P. 2) : 

- Ramchandra Singh 

(P. 1) | 

A | 

Shyam Sakal Singh Maheshri Singh 
- (D4 (D. 5) 
] j 
Ra oh Singh Bajeya Singh  Nonulal Singh 
(D. 17) (minor) (D, 18) 


respectively, the plaintiffs share in the joint 
family properties was four annas while the 
share of defendants 4 and 5 was also four 
annas and the share of defendants 1 to 3 
was eight annas. The plaintiffs alleged in 
the plaint that the Karta of the family, 
namely, defendant No. 1 was misappropriat- 
ing the joint family properties and, therefore, 
they asked the defendants to partition the 
joint family properties amicably. - 


3. As many as four written state- 
ments were filed in the suit. Out of them one 
was filed by defendants 1 to 3 on 19th 
August, 1958. Defendants 1 to 3 further 
filed additional written statements on 7th 


‘February, 1959, 3Cth June, 1960, 28th July, 


1966 and 25th January, 1961. The other 
written statement was filed by defendants 
4 and 5 on Sth Januuary, 1962. Initially, the 
plaintiffs had not impleaded Baso Kumri as 
a party to the suit. On her application how- 
ever, she was impleaded as defendant No. 6 
She filed her written statement on 15th 
April, 1959. The fourth written statement 
was filed on behalf of minor defendants on 
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llth November, 1959, through the puardian~ 
ad-litem. 


4. Originally the plaintiffs had also 
not impleaded defendants 19 to 23 in the suit 
as they were not members of the family. 
They were merely co-sharers in respect of 
Jaitpur Lands. However, on the objection 
raised by defendants 1 to 3 they were im- 
pleaded as such, 

5. The suit was mainly contested by 
defendants 1 to 3. They pleaded inter alia 
that sometime after “the survey settlement 
operation Ganauri Singh died on 3rd of Jeth 
leaving behind properties detailed in Sche- 
dule 1 of the written statement and soon after 
his death all his four sons separated among 
themselves in mess, residence, worship, pro- 
perties and business and became completely 
separate from one another in the month of 
Asarh 1322 Fs. (June-July 1915 A. D.) and 
the joint family properties both moveables 
and immoveables were partitioned by metes 
and bounds and lands which were allotted to 
each brother were fully detailed in Sche- 
dule 2 of the written statement. The parti- 
tion was effected through the intervention of 
Punches. Four copies of Yadashta (memo- 
randum) known as Akhaotas were prepared. 
The said Akhaotas were signed by three sons 
of Ganauri Singh, namely, Shibaran Singh, 
Hibharan Singh and Jhari Singh. Dilbharan 
Singh simply put his thumb marks on them as 
he was illiterate, and Hibharan Singh signed 
the Akhaotas for Dilbharan Singh. They 
further pleaded in their written statement that 
defendant No. 1 was not the Karta of the 
joint family. Since, according to them, noth- 
ing was joint, there was no question of de- 
fendant No. 1 being the Karta. After the 
partition, according to those defendants, all 
‘the four sons of Ganauri Singh began to live 
separately from one another and do their 
business accordingly. The branch of Dil- 
bharan Singh made several acquisitions of 
properties after the said separation out of 
their own separate fund. They purchased 
various properties in the name of Ram Pre- 
tap Singh alias Jamuna Singh. A list of such 
properties defendants 1 to 3 have given m 
Schedule 4 of their written statement. After 
the alleged partition defendants 1 to 3 also 
acquired properties in their own names the 
detail of which is given in Schedule 3 of the 
written statement. After living separately for 
sometime Hibharan Singh began to live 
jointly with Shibaran Singh. Subsequently 
Hibharan Singh died and efter his death his 
properties came in exclusive possession of 
Shibaran Singh. Shibaran Singh had great 
affection and love for defendants 1 to 3. 
Therefore, he executed a will in respect of 
his properties on 30th August, 1950 in favour 
of defendants 1 to 3. Shibaran Singh died 
in Aswin, 1358 Fs. (1951 A. D.) leaving 
behind his widow Mossomat Jago Kumri, 
since deceased, daughters Jagat Kumri, Lago 
Devi, Janki Devi and Dugo Devi, son’s widow 
Mossamat Baso Kumri and grand-daughter 
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Savitri Devi. According to defendants 1 to 
3 Karu Singh alias Ramnandan Singh son of 
Shibaran Singh died in 1934 much before the 
death of Hibharan Singh. i 

6. The case of defendant No. 6 in 
brief as disclosed in her written statement 
was that Shibharan Singh died leaving be- 
hind his widow Mossomat Jago whose name 
the plaintiffs had omitted in the genealogi- 
cal table given in the plaint. She further 
stated that the statement made by the plain- 
tiffs in paragraph 4 of the plaint regarding 
the date of death of Karu Singh was not 
correct. According to her, Karu Singh died 
sometime in the year 1945; she further 
pleaded that all the members and descendants 
of the family of Ganauri Singh were still 
joint and they were members of the joint 
Hindu Mitakshara family. However, she 
pleaded that share claimed by the plaintifis 
in paragraph 6 of the plaint was not correct. 
According to her, after the death of Hibharan 
Singh only three branches remained and as 
such, Shibaran Singh was legally entitled to 
get one-third share in the joint family pro- 
perties and after the death of his widow 
Mossomat Jago Kumri, defendant No. 6 
became entitled to get the same one-third 
Share held by the late Shibaran Singh. 

7. In the written statement which 
has been filed on behalf of the minor defen- 
dants it is stated, supporting the case of de- 
fendants 1 to 3, that the properties were pre- 
Viously partitioned. 

8. he case of defendants 4 and 5 
in short was that the parties were still joint 
and there was no partition among the 
members of the joint family and defendant 
No. 1 was the Karta of the joint family and 
these defendants also claimed partition. They 
have fully supported the case of the plaintiffs. 
They also alleged in their written statement 
that intervenor defendant No. 6 Mossomat 
Baso Kumri, being related to defendants 1 to 
3, was set up by them and she intervened at 
their instance with ulterior motive, 

9, On the various pleadings of the 
parties as many as ten issues were framed by 
the Court below, of them four issues are 
important for the purposes of this appeal and 


ey are— 

“No. 5: Is the suit bad for non-joinder 
of parties? l 

No. 7: Is the allegation of defendants 1 
to 3 regarding previous partition true? 

Ne. 8: When did Karu Singh die? 

No. 9: Are the plaintiffs entitled to a 
decree for partition as claimed?” 
On behalf of the contesting parties oral as 
well as large number of documentary evi- 
dence were adduced before the trial Court. 
Among other documents defendants 1 to 3 
also filed three copies of the original. memo- 
tandum of partition referred to above. The 
first copy they had filed along with their 
written statement dated 19th August, 1958, 
and the other two copies they filed subse- 
quently. . 
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10. After considering the evidence 
and hearing the parties the court below found 
that (i) the suit was not bad for non-joinder 
of parties: (ii) there was no previous parti- 
tion: (iii) Karu Singh died on the 17th April, 
1941: and (iv) the plaintiffs adduced no evi- 


dence to show that the joint family of the. 
parties had got any property other than the 


properties detailed in Schedule A of. the 
‘plaint. Therefore, the properties “mentioned 
only in Schedule A of the plaint were liable 
to be partitioned. The plaintiffs and defen- 
-dants 4 and 5 represented the branch of Dil- 
bharan Singh: defendants 1 to 3 .and their 
descendants represented the branch of Jhari 
Singh whereas defendant No. 6 represented 
the branch of Shibaran Singh, since her hus» 
band Karu Singh died in the year 1941. 
Therefore, each set of the said persons re- 
presenting each of the said three branches 
of Ganauri Singh got 1/3rd share in the pro- 
perties mentioned in Schedule A of the 
plaint. The plaintiffs’ share was found to be 
1/6th; that of defendants 4 and 5 1/6th; of 
defendants 1 to 3 1/3rd and of defendant 
No. 6 1/3rd in the properties mentioned in 
Schedule A of the plaint. On these findings, 
the suit was decreed in part in favour of 
the plaintiffs with-costs and an order was 
passed for preparing a preliminary decree. 
. 11. Learned counsel appearing on be- 
half of the appellants has assailed the above 
findings of the learned Court below and 
contended that the Court below (i) erred in 
holding that there was no previous partition 
of the properties mentioned in Schedule A 
of the plaint; (ii) failed to appreciate the 
evidence adduced on -behalf of the ap- 
pellants; (iii) erred in laying the burden of 
onus on the appellants to establish the parti- 
tion and (iv) in the alternative erred in fix 
ing equal shares in the properties to the three 
branches of Ganauri Singh. According to 
them, defendant- No. 6 had only right of 
maintenance. 


12. Mr. Lal Narayan Sinha, appear- 
ing on behalf of the appellants, raised a 
preliminary point which has to be consider- 
ed before the appeal is disposed of on merit. 
He submitted that the plaint suffers from 
fatal lacuna in not disclosing the course of 
devolution of interest of Shibaran Singh. Ac- 
cording to him a suit for partition cannot 
be maintained without sixteen annas interest 
being accounted for and ‘without implead- 
ing all the members of the holders of the 
sixteen annas interest, who are entitled to 
the share in it. The plaint does not disclose 
as to when Shibaran Singh died. As men- 
tioned earlier in the genealogical table given 
by the plaintiffs, they had not shawn Jago 
Kumri, the widow of Shibaran Singh. Ad- 
mittedly, Shibaran Singh died leaving behind 
Jago .Kumri. The evidence on the point as 
to when Jago Kumri died is not consistent. 
According to the plaintiffs and defendants 
1 to 3 (appellants) she died before 1956 i.e. 
before the Hindu Succession Act, 1956, came 


into force. Althouzh the Court below has not 

come to a finding as to when Jago Kumri: 
died, since it has fixed a share of defendant 

No. 6 (Baso Kumri) widow of Karu Singh, 

as 1/3rd., it has taken it for granted that Jago 

Kumri died after 1956 when the Hindu 

Succession Act, 1956, was in operation. Only 

in that eventuality she could have got 1/3rd 

share in the joint properties. If Jago Kumri 

would have died before the Hindu Succes» 

sion Act came into force, defendant No. 6 

would have got only 1/6th share,.since in 

that case her interest would be governed by 

the Hindu Women’s Rights to Property Act 

(XVII of 1937). He urged that since the 

court below has essumed that Jago Kumri 

died after 1956, her daughter-in-law defen- 

dant No. 6, Baso Kumri, got 1/3rd share in 

the joint family properties. According to 

the Hindu Succession Act, defendant No. 6's 

daughter, Sivitri Devi, who is alive, was a 
necessary party to the suit, since Savitri Devj 

has equal share with her mother, defendant 

No. 6. The plaintiffs have not imzleaded , 
Savitri Devi as a party to the suit. On that 

ground alone the suit must fail. 

13. In order to cure the lacuna due — 
Ting the course of hearing on the 28th June, ` 
1972, an application under Section 151 and 
Order: 1, Rule 10 of the Code of Civil Pro- 
cedure, hereinafter referred to as ‘the Code’, 
was filed on behalf of Savitri Devi. In the 
petition she mentioned that a question arose 
in this appeal as to whether the petitioner 
was a necessary party to the suit for parti- 
tion and further as to when actually Mt 
Jago, widow of Shibaran Singh, died. Fop 
the reasons best known to the plaintiffs, they 
did not implead her as a party to the suit. 
She further stated that her mother, Baso 
Kumri, was a party to the suit and she was 
impleaded as defendant No. 6 and she is also 
one of the respondents in this appeal. She 
further added that her mother had examin- 
ed herself as D. W. 2 for herself and the 
petitioner has not to set up any case incon- 
sistent with that set up by her mother. There- 
fore, she has stated that in the interest of 
Justice and in order to avoid multiplicity of 
proceedings and any technical defect in the 
suit the petitioner has filed the petition with 
a prayer to be impleaded as a party defen- 
dant to the suit. She has further stated that 
in case she is add2zd as a necessary party 
thereto, she has not to adduce any evidence 
Tegarding the date of the death of Mt. Jago 
inconsistent with tke evidence so far led or 
to be led in future if any opportunity is given 
to her mother, defendant No. 6. On the 
same date an application was filed on behalf 
of Ram Chandra Singh and Mt. Indra Devi, 
plaintiffs 1 and 2 respectively, stating there~ 
in, inter alia, that the plaintiff No. 1 had . 
clearly deposed in the suit that Jago Kumri- - 


. died in 1954, which fact was not contested 


in cross-examination and defendant No. 2 
also stated in evidence that she died in -1955, 
Therefore, the plaintiff-petitioners still cone 
tend that Savitri Devi had no interest in the 
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properties in dispute. However, in order to 
cure lacuna in the suit the plaintiff-petitioners 
have been advised to add Savitri Devi as a 
party to the suit so as to avoid any future 
complications. 


14, On the 29th June, 1972, on be- 
half of the defendant-appellants two rejoin- 
ders were filed to the petitions filed on behalf 
of Savitri Devi and the plaintiff-respondents. 
On the 4th July, 1972, two supplementary 
affidavits to the aforesaid rejoinders were 
filed on behalf of the defendant-appellants. 
In the petitions it is stated that Shri Lal 
Narayan Sinha appearing for the defendant- 
appellants: pressed for the dismissal of. the 
plaintiffs’ suit on two grounds, namely, (i) 
absence of disclosure of material facts con- 
stituting the cause of action for the aforesaid 
suit, which would entitle the plaintiffs to 
claim -/4/- annas share in the suit proper- 
ties and (ii) that according to the case of 
defendant No. 6, which has been accepted by 
the trial court, Mt. Jago, widow of Shiba- 
ran, died after 1956, that is, after passing of 
the Hindu Succession Act, 1956 and so .the 
plaintiffs’ suit should be dismissed in limine 
in absence of Savitri Devi, grand-daughter 
of Mt. Jago, who would be the necessary 
party to the suit. They further mentioned 
that on the finding of the trial Court ac- 
cepting the case of defendant No. 6 on the 
point, a valuable right had accrued to the 
defendant-appellants to claim dismissal of 
the suit on the above ground and they would 
be deprived of the right by getting Savitri 
Devi added as party defendant at this stage. 
Therefore, they prayed that the application 
of Savitri Devi for being added as party may 
be dismissed. They also pressed for dismis- 
sal of the suit. 


15. Reference was made to the pro- 
visions contained under Order 7, Rule I of 
the Code, the relevant portion of which pro- 
vides that the plaint shall contain facts con- 
stituting the cause of action and when it 
arose. In my opinion, the suit shall not fail 
in the instant case for non-disclosure of mate- 
rial facts constituting the cause of action, 
which would entitle the plaintiffs to claim 
four annas share in the suit. properties, as 
the plaintiffs in paragraph ‘4 of the plaint 
have already stated: 

“That Karoo Singh died in the state of 
jointness some 25 years ago whereas Hibha- 
ran Singh died some 20 years ago without 
leaving any issue and thus the whole family 
property came to be jointly owned and pos- 
sessed by Dilbharan Singh and Jhari Singh.” 
Whether the suit should fail in absence of 
Savitri Devi as a party to it depends upon 
the decision of the fact that she was a 
necessary party to the suit. This in turn de- 
pends upon a finding as. to when Jago, 
widow of Shibaran died. 

16. Mr. Balbhadra Prasad Singh, 
learned Advocate General appearing on be- 
half of defendant No. 6, contended that Jago 
died after 1956, by which time the Hindu 


.Tee-holders. 
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Succession Act came into force. He referred 
to the evidence on the point. Baso Kumri, 
defendant No. 6, who was examined on 
commission as D. W. 2, stated in her evi- 
dence that Jago, her mother-in-law, died 6 or 
8 years after the death of her husband, 
Shibaran. It has been asserted on behalf of 
defendant No. 6 that Shibaran died some- 
time in the year 1951. Therefore, she meant 
that Jago died sometime in 1958-59. Hari- 
har Mahto (D. W. 8), who was examined 
on behalf of defendants 1 to 3, stated in 
crose examination that the widow of Shiba- 
ran died 7 years ago. This witness was exa- 
mined on the 25th April, 1962. According 
to his evidence, Jago died in 1955. Shyam 
Bujhawan Singh (D. W. 15), examined on 
behalf cf defendants 1 to 3, stated in para- 
graph & of his evidence that the wife of 
Shibaran died 13 or 14 years ago. She died 
after Shibaran Singh. Her death took place 
6 or 7 vears after the death of her husband. 
This witness was examined on the 4th May, 
1962. Thus, it may be seen that according 
to his one statement Jago died in the year 
1948-49 and according to his other statement, 
she died sometime in 1957-58. Defendant 


` 


No. 2, who was examined as D. W. 24, stat-- 


ed in paragraph 23 that Jago died in 1362 
Fasli, which will correspond to 1955. Plain- 
tiff No. 1, who was examined as P. W. 18, 
stated m paragraph 2 of his evidence that 
Shibaran died 13 years ago and that Jago’s 
death took place 8 years ago. This witness 
was deposing on the 2nd June, 1962. There- 
fore, according to him, Shibaran died in 1949 
Whereas Jago died in the year 1954. 


17. On the above evidence of the 
various witnesses it is difficult to hold that 
Jago died in the year 1956 after the Hindu 
Succession Act came into force. The evi- 
dence of Baso Kumri cannot be accepted in 
view of the fact that she being defendant 
No. 8 is highly interested. Besides, there ‘is 


_no cogent evidence-that Shibaran died some- 


time in the year 1951. In Execution case 
No. 798 of 1947 a petition dated the 12th 
November, 1947 (Ext. L/2) was filed by de- 
fendant No. 1 and others as purchaser-dec- 
In that application Shibaran is 
shown as one of the judgment-debtors. In 
Rent Execution case No. 350 of 1951 as exe- 
cution vetition dated 23rd February, 1951 
(Ext. 3/a) was filed by defendant No. 1 and 
others as decree-holders. Shibaran Singh is 
not shown as one of the judgment-debtors. 
Therefore, from Ext. 3/a it appears that Shi- 
baran Singh died before filing of the said 
petition. It is true that the plaintiff No. 1 
and defendant No. 2 are also interested wit- 
nesses since both are sailing in the same 
boat in order to eliminate the share of defen- 
dant No. 6. According to their case, as men- 
tioned earlier, she was not at all entitled to 
any share in the joint family properties. She 
was entitled only to maintenance. In that 
view of the matter, even if the evidence of 
P. W. 18 and D. W. 24 is ignored, there is 


no reason to discard the evidence of Harihar 
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Mahto (D. W. 8) who stated in his evidence 
that Jago died in 1955. His evidence fur- 
ther finds support from a documentary evi- 
dence, i.e., deed of exchange dated the 22nd 
June, 1956, (Ex. 11), executed by Garbhu 
Mahto and others as First party and defen- 
dant No. 1 and others as second party. If 
Jago would have been alive till then, it was 
incumbent that she also would have been 
one of the executors among ths second 
party, otherwise the deed of exchange would 
not have been valid. Therefore, the case of 
defendant No. 6 that Jago died sometime in 
1958-59 cannot be accepted. On the evidence 
discussed above, I hold that Jago died before 
1956; in other words before the Hindu Suc- 
cession Act came into force. In that view 
of the matter Savitri Devi is not a necessary 
party to the suit. It is well established that 
if non-joinder is only of proper party, as con- 
trasted with necessary party, it can never be 
in itself fatal to the suit. Vide Jagan Nath 
y. Jaswant. Singh, AIR 1954 SC 210. There- 
fore, the application filed by Savitri Devi is 
dismissed. The contention of the appellants 
that the suit was not maintainable is also 
not acceptable. I hold that the suit even 
Ai absence of Savitri Devi was maintain- 
able. 


18. It is true that after it is held that 
Jago died before the Hindu Succession Act 
came into force, the finding of the trial court 
with regard to the share of defendant No. 6 
in the joint family properties cannot be sus- 
tained. As indicated earlier, her share will 
be 1/6th in the joint family properties pro- 
vided it is found that her husband Karn died 
after the Hindu Women’s Rights tc Property 
Act, 1937, came into force. It may be re- 
called that the court below has found that 
Karu died on the 17th June, 1941, which has 
also been challenged by the appellants. Learn- 
ed counsel appearing on behalf of the appel- 
lants drew our attention to paragraph 4 of the 
plaint wherein the plaintiffs’ case is that Karu 
Singh died in a state of jointness about 25 
years ago. The plaint was filed on the 21st 
December, 1957. Therefore, according to 
the plaintiffs, Karu died in the year 1932. In 
paragraph 12 of the written statement filed 
on behalf of defendants 1 to 3 on the 19th 
August, 1958, there is similar statement with 
regard to the death of Karu. On the other 
hand, in paragraphs 5 and 8 of the written 


statement filed on the 15th April, 1959, de-. 


fendant No. 6 stated that Karu Singh, her 
husband, died about 14 years ago, that is, in 
the year 1945. Learned counsel for the 
appellants referred to the evidence of Pyare 
Singh (D. W. 34), who was examined on the 
21st May, 1962, on behalf of defendant No. 
6. In-paragraph 22 of his evidence he stat- 
ed that Karu Singh died 20 or 21 vears ago, 
which would correspond to 1941-42. Learned 
counsel referred to his evidence in paragraph 
3 wherein he stated that he could not say in 
which year Karu died. He died after the 
last great earth-quake. He could not say how 
many years after it he died. He also stated 
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that he had never been to Ramdiri. Learned 
counsel contended that in view of his above 
assertion in paragraph 3 his evidence on 
the point of death of Karu should not be 
relied upon. 


19. Hirdi Singh D. W. 36) examin- 
ed on the 22nd, May. 1962, on behalf of de- 
fendant No. 6, stated in paragraph 1 that 
Karu Singh died at Ramdiri about 20 or 21 
years ago, which would work out to be 1941 
or 1942. In parazraphs 4 and 9 he stated 
that he could not say which persons died at 
Ramdiri about 20 or 21 years prior. He 
also could not say in which year Karu died. 
He did not attend his cremation ceremony. 
Learned Counsel contended that his evidence 
also was not worthy of reliance. He drew our 
attention to the evidence of Shyam Sundep 
Prasad Singh (D. W. 37), examined on the 
23rd May, 1962, on behalf of defendant No. 
6. He stated in para. 1 that Karu Singh died 
in his hosh about 20 or 21 years age at Ram- 
diri. His sradh was performed at Toi and he 
attended it as a Gotia. His age was estimated 
by the Court below at 25 years whereas he 
stated his age as 31 years. It was, therefore, 
submitted that when Karu died, the witness 
might have been either 4 or 10 years of age 
and as such he was not competent to depose 
with regard to the death of Karu. In para- 
graph 2 the witness stated that he could not 
give the year of his death. 


20. Baso Kumri (D. W. 2), defendant 
No. 6 as mentioned earlier, was examined ` 
on commission on the 26th May, 1962. She 
stated in her evidence that Karu Singh was 
her husband. He died 20 to 21 years ago, 
which would correspond to 1941 or 1942. 
She further stdted that Karu Singh died in 
village Ramdiri at the house of her father, 
Anup Singh. She performed his funeral 
ceremony. His sradh was performed at Toi. 
Learned counsel submitted that her evidence 
was inconsistent with her pleading in the 
written statement wherein she specifically 
stated that Karu Singh died in the year 1945, 
and accordingly, her evidence was not worthy 
of reliance, and also because, she being de- 
fendant herself was highly interested. 


21. Another evidence on the point is 
that of Subalal Singh (D. W. 40), who was 
examined on the 24th May, 1962, on behalf 
of defendant No. 6. He stated in his evi- 
dence that he knew Anup Singh of Ramdiri, 
who was his Gotia. He also knew Karu 
Singh, son-in-law of Anup Singh, Karu Singh 
died at Ramdiri at the house of Anup Singh 
about 20 or 21 years ago. His Mukhagni 
ceremony was performed by his widow at 
Ramdiri in his presence. Learned counsel 
submitted that his evidence was inconsistent 
with the evidence of Baso Kumri, who stated 
that she had performed the funeral ceremony 
(agni sanskar) at Toi. In my view, the com- 
ment was not legitimate. She simply stated 
that she had performed his funeral cere- 
mony. She did not state that the Agni Sans- 
kar was done at Toi. She stated that sradh 
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was performed at Toi. Therefore, it is quite 
possible that the agni sanskar was done at 
[Ramdiri whereas Sradh ceremony was pèr- 
formed at Toi by his widow. The witness 
emphatically denied a suggestion put on be- 
half of the plaintiffs that Karu Singh died 
28 or 29 years ago at Toi. He also denied 
the suggestion put to him on behalf of de- 
fendants 1 to 3 that Karu Singh died at Jait- 
pur. It may be noticed that it was’not sug- 
gested to defendant No. 6, when she depos- 
ed, on behalf of- the appellants that Karu 
Singh did not die at Ramdiri. Learned 
counsel drew our attention to paragraph 3 of 
the evidence of D. W. 40 wherein he stated 
that Karu Singh died either in 1948 or 1949. 
He further stated that the current year was 
1969. He deposed that he did not know 
either Fasli sal or Sambat or English year. 
He knew only Hindi year. Learned Counsel 
submitted that he was giving inconsistent 
evidence with regard to the year of death of 
Karu Singh. Therefore, the evidence of this 
Witness also was not worthy of reliance. In 
my opinion, when he stated 1948 or 1949, he 
meant 1348 or 1349 Fasli, but by mistake it 
was so recorded. Therefore, nothing much 
turns out in favour of the appellants by the 
above statement. The case of defendant No. 6 
with regard to the year of death of her hus- 
band Karu also finds support from the evi- 
dence of Misri Mistry (D. W. 39), examined 
on 24th May, 1962. He stated that Karu 
died about 20 years ago at Ramdiri; his 
Mukhagni ceremony was performed there 
and that the witness was the Purohit of 
Anup Singh. He also supported other wit- 
messes on the point that when Karu Singh 
died, Anup Singh was residing in Kita Salah 
Rosaria of village Ramdiri. 

22. Ram Kishun Paswan Chaukidar 
(D. W. 32) of village Ramdiri was examined 
on the 18th May, 1962, on behalf of the 
defendant No. 6. He stated that he knew 
Karu Singh of village Toi. Anup Singh 
was his father-in-law. Karu Singh died 20 
or 21 years ago at Ramdiri. He got that 
fact entered into his fauti bahi (hat-chitha) 
and reported the matter to Begusarai Police 
Station. Sometime after the death of Karu 
Singh his fauti bahi was destroyed by fire. 
He was working as a chaukidar in village 
Ramdiri for the last 25 years. According to 
his evidence, the year of death of Karu 
Singh comes to 1941 or 1942 and, in my 
opinion, the place of his death and his iden- 
tity and relationship with Anup Singh are 
also fixed. Learned counsel, however, drew 
our attention to paragraph 3 of his evidence 
wherein he stated that there were as many 
as seven chaukidars in village Ramdiri. He 
was chaukidar of Mobazi Tola of Ramdiri. 
Ram Saran Paswan was the chaukidar of 
Kaithawa Tola. D. W. 32 reported to the 
Thana that Karu Singh of Toi died at Ram- 
diri in Jaitpur Diara. He further stated that 
it was not a fact that that Diara was situat- 
ed in Botaiya Police Station. He further 
stated that he did not know if Karu Singh 


‘tention of learned 
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died in a dera (house) in Jaitpur Diara. He 
knew that he died in his Sasural. Jaitpur 
Diara. where his land situated, was at a dis- 
tance of one rassi from the house of Anup 
Singh. He also stated that he had not seen 
Karu Singh at all. Learned counsel contend- 
ed that his evidence was not worthy of reli- 
ance. Moreover, he was not competent to 
record with regard to the death of Karu 
on his hat chitha, as Karu Singh had died 
not within his jurisdiction. In my opinion, 
it will be difficult to disbelieve the evidence 
of D. W. 32 as his evidence finds support 
from the evidence of D. W. 40, who stated 
that Anup Singh’s house was in Kita Salah 
Rosaria of village Ramdiri at the time of the 
death of Karu Singh. It was within the juris- 
diction of Begusarai Police Station. Ram- 
kishun was the chaukidar of that kita when 
Karu Singh died. The fact that D. W. 32 
reported to the police station regarding the 
death of Karu Singh further finds support 
from the certified copy of the death register 
(Ext. C-1), which being a public document 
was admitted without objection by the court 
below. The name of the dead body is men- 
tioned as Karu Singh, his father’s name as 
Shibaran Singh, place of death being Ramdiri 
and the name of the informant, as Ram 
Kishun Dusadh. The date of death is 17-6- 
1941 and the date of reporting is mentioned 
as 26-6-1941. 


23. It appears from the evidence of 
D. Ws. 32 and 40 that there are various 
Tolas in village Ramdiri. According to 
D. W. 32 Karu Singh died at Ramdiri in 
Jaitpur Diara whereas according to D. W. 40 
he died in Kita Salah Rosaria in village 
Ramdiri. In my opinion, these are minor 
discrepancies in evidence, which cannot be 
taken advantage of by the appellants and 
that is no reason to disbelieve that Karu 
Singh died at Ramdiri on the date mention- 
ed in the death register (Ext. C-1). The con- 
counsel that it was not 
within the jurisdiction of D. W. 32 to report 
about the death of Karu Singh is also not of 
much consequence. It was further comment- 
ed that the death took place on the 17th 
June, 1941, whereas it was reported on the 
26th June, 1941, about 8 days after the death 
and that the death register was forged and in- . 
admissible. Reference may be made to Manick- 
chand v. Bhagwan Das, AIR 1964 Pat 353 
where Mahapatra and Tarkeshwar Nath, JJ., 
While dealing with the question with regard 
to the entry of birth made in the register, 
observed at page 355 that it was true that the 
information was not given within eight days 
of the birth, but, on that account, it could 
not bə held that the entries were not admis- 
sible, Inasmuch as those entries could safely 
come within the purview of Section 35 of 
the Evidence Act. The birth register was 
maintained by a public servant in the dis- 
charge of his official duty and it could not 
be ignored. In my opinion, there is no mate- 
rial on the record to establish that the death 
register (Ext. C-1) was a forged one. As 
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against above evidence, which was, adduced on 
behalf of defendant No. 6, the plaintiffs exa- 
mined Babu Badan Singh (P. W. 4), Akal Singh 
(P. W. 8) and Ram Chandra Singh (P. W. 18) 
whereas defendants 1 to 3 examined Harihar 
Mahto (D. W. 8) and Fauzdari Singh (D. W. 
24) in order to establish that Karu died be- 
fore the 1937 Act-came into force. P. W. 4 
was examined on 28-5-1962. He stated in 
paragraph 3 of his evidence that Karu died 
28 or 30 years ago, which would correspond 
to 1932 or 1934. Similar is the evidence. of 
the other witnesses. On behalf of the plain- 
tiffs and defendants 1 to 3 no documentary 
evidence was filed. In view of Ext. C-1 dis- 
cussed above, I find that the evidence ad- 
duced on behalf of defendant No. 6 with re- 
gard to the year of death of Karu is far 
superior to those of the plaintiffs and defen- 
dants 1 to 3. In my view, therefore the court 
below has rightly held in paragraph 31 of its 
judgment that Karu Singh died on the 17th 
June, 1941, and I find no- reason to differ 
‘from this finding. It may be stated here 
that in the last sentence of that paragraph 
the court below by mistake has written 17-4- 
41 being the date of death of Karu Singh, 
instead of 17-6-41. 


24. 
finding, the interest of defendant No. 5 in 
the joint family properties would be govern- 
ed by the Hindu Women’s Rights to Pro- 
perty Act, as indicated above. Rezerence 
may be made to Satrughan Isser y. Sabuj- 
pari, AIR 1967 SC 272 where their Lord- 
ships had occasion to deal with the rights 
conferred by the Hindu Women’s Rights to 
‘Property Act, 1937. Their Lordships ob- 
served that the Act seeks to make fundamen- 
tal changes in the concept of a copercenary 
and the rights of members of the family in 
copatcenary property. The Act in investing 
the widow of a member of a coparcenary 
with the interest which the member hadat 
the time of his death has introduced chan- 
ges which are alien to the structure of a co- 
parcenary. The interest of the widow arises 
not by inheritance, nor survivorship, but by 
statutory substitution. By the Act certain 
antithetical concepts are sought to be recon- 
ciled. A widow of a coparcener is invested 
by the Act with the same interest which her 
husband had at the time of his death in the 
property of the coparcenary. She is thereby 
introduced into the coparcenary, and be- 
tween the surviving coparceners of her hus- 
band and the widow so introduced, there 
arises community of interest and unity of 
possession. But the widow does not on that 
account become a coparcener; thouzh in- 
vested with the same interest which her hus- 
band had in the property she does not ac- 
quire the right which her husband could have 
exercised over the interest of the other copar- 
ceners. If the widow after being introduced 
into family to which her husband belonged 
does not seek partition, on the termination 
of her estate her interest will merge into the 


coparcenery property. 


As a consequence of the above. 


A LR 

25. Learned counsel appearing on be- 
half of the appellants, however, contended 
that defendant No. 6 was not entitled to get 
share in the properties even according to the 
Hindu Women’s Rights to Property Act be- 
cause of a compromise petition exhibit Z, 
filed in mutation cases Nos. 92 to 96 of 1951- 
52 dated the 2ist July, 1952. In that case 
Ram Chandra Singh and others were the ap- 
plicants and Mt. Baso Kumri was the objec- 


tor. Tte relevant portion of the petition 
reads as: 


“That names of both the parties in joint- 
ness with the persons whose names stand re- 
gistered in register D from before should be 
registered in register D. Moreover it has 
also been settled thet mosamat has no right 


to sell or waste property during her lifetime 


and should she do so, the same will be illegal 
and wrong. Except to get maintenance, she 
will not even have any right whatsoever to 
(transfer) her life interest in favour of any 
party or to surrender the same in favour of 
any party. Be it noted that so long as the 
aforesaid Musammat will live in the joint 


family, she will be getting maintenance from 


the joint family and that marriage of the 
daughter of Musammat will-be performed 
by the joint family in keeping with means 
and status (of the family)’. 
The above application was signed by some 
pleader, whose signature is illegible, for the 
applicant on the 21st July, 1952. One Anup 
Singh, Karpardaz of Mt. Baso Kumri, defen- 
dant No. 6, also signed on the same date at 
the request of Anup Singh, father of defen- 
dant No. 6. Thereafter is the signature of 
one A. N. Sinha, Pleader. - Shyam Sakal 
Singh, defendant No. 4, also signed the 
same. 


26. On the basis of the above appli- 
cation it is submitted on behalf of the ap- 
pellants that since Baso Kumri had surren- ` 
dered her right, she was not entitled to any 
share in the joint family properties on parti- 
tion. Mr. Lal Narain Sinha, learned Coun- 
sel appearing on behalf of the appellants, in 
order to find support to his contention, re- 
lied on Mt. Bhagwant Koer v. Dhanuk- 
dhari Presad Singh, AIR 1919 PC 75, where- 
in it has been observed that a Hindu widow 
can renounce the estate in favour of the 
nearest reversioner, and by a voluntary act 
efface herself from the succession as effec- 
tively as if she had been dead. This volun- 
tary self-effacement is sometimes referred to 
as a surrender, sometimes as a relinquish- 


. ment or abandonment of her rights, and it 


may be effected by any process having that . 
effect, provided that there is a bona fide 
and total renunciaticn of the widow’s right 
to hold the property. Even where there is 
no surrender of an acknowledged right, but 
an admission that the right did not exist 
and in substance there is a complete self- 
effacement by the widow which would pre- 
clude her from asserting any further claim 
to the estate, that would amount to a com- 
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plete relinguishment. In my opinion, the 
above observation does not lend support to 
the contention of the learned counsel, as it 
may be noticed, that in the above applica- 
tion (Ext. L) there is no complete self- 
effacement of defendant No. 6. It was 
‘agreed that her name would be recorded in 
register D and only her right to sell or 
waste the same during her lifetime was res- 
tricted. It may be noticed that in the afore- 
said Privy Council’s case it was held that 
the surrender to be valid must be of whole 
estate. In the instant case since the sur- 
render was not of the whole estate, it was 
not valid. In Man Singh v. Maharani 
Nawlakhbati, ILR 2 Pat 607 = (AIR 1923 
Pat 492) Das and Kulwant Sahay, JJ. ob- 
served that relinquishment, properly so call- 
ed, by a Hindu widow, arises when there is 
renunciation of the world by the widow and 
abandonment of the estate by her, or some 
act by which she might in the eye of the 
law justify the inference that she is civilly 
dead, and on such relinquishment the heir 
takes by operation of law. Where two 
Hindu widows in possession of their deceas- 
ed husband’s estate purported to relinquish 
the estate to their grandsons by ‘an inden- 
ture’, which provided (i) that the grantees 
should pay to the widows a sum of Rupees 
2000/- for their maintenance, ‘befitting their 
rank and position’; (ii) that the grandsons 
would defray the expenses of the daily and 
periodical worship of the family deities at 
a cost of Rs. 100/- per mensem; (iii) that 
the maintenance allowance should form a 
first charge upon certain specific properties 
belonging to the estate and (iv) that the 
widows should be entitled to enforce the 
-condition as to debsheva, held, that the 
transaction was not a relinquishment but a 
conveyance. Their Lordships held that a 
telinquishment by a Hindu widow becomes 
operative only when the widow acts upon 
it and withdraws herself from the estate. 
Therefore a relinquishment is not complete 
so long as the widow retains possession of 
the estate, and the equitable doctrine of 
part performance does not apply. On ap- 
peal to the Privy Council the above view 
of their Lordships was approved in that 
case, as reported in 53 Ind App 11, corres- 
ponding to ILR 5 Pat 290 = (AIR 1926 
PC 2). 

. 27. ‘In view of the above authorita- 
tive decisions, I am emboldened to hold 
that by Ext. L defendant No. 6 had not 
surrendered or relinquished her interest. Ut- 
most it was merely a conveyance. It is well 
settled that the compromise in a mutation 
proceeding affecting immovable property of 
the value of one hundred rupees or upward 
will require registration. In Ramgopal v. 
Tulshi Ram, AIR 1928 All 641 (FB) their 
Lordships held that if an oral family 
arrangement ,is followed immediately or 
after an interval by a petition in Court con- 
taining a reference to the arrangement, .the 
question whether the reference was merely 
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for the purpose of informing the Court or 
was dictated by a desire to make formal 
record of the arrangement to be evidenced 
by the document, will have to be determin- 
ed on the facts of each case. In the for- 
mer case registration is unnecessary. But 
in the latter case, if the value of the pro- 
perty involved is Rs. 100 or upwards, ab- 
sence of registration makes the document 
inadmissible in evidence and is fatal to proof 
of the arrangement indicated in the docu- 
ment. A similar view was taken by this 
Court in Lal Mohan v. Onkar Mall, AIR 
1946 Pat 55. Das, J., while dealing with 
the provisions contained under Section 17 
(1) (b) of the Registration Act, - observed 
that where in mutation proceeding a bona 
fide dispute between the parties is compos- 
ed, each party recognising an antecedent 
title in the other, and the parties make a 
petition to the Court informing the terms 
of the agreement, there is no necessity to 
have such a petition registered as it does not 
purport to create, assign, etc. any right in 
immovable property within the meaning of 
the aforesaid section; it is merely a recital 
of fact by which the Court is informed that 
the parties have come to an arrangement. 
His Lordship further held that whether the 
family arrangement involved declaration of 
right or not would depend on the facts of 
each particular case. If it involved a decla- 
Tation of. right, it would require registration. 
His Lordship relied on the aforesaid case 
of the Allahabad High Court. A reference 
to. Ext. L clearly indicates that the reference 
to the Court was not merely for the pur- 
pose of informing it. It was for the pur- 
pose of making a formal record of the 
arrangement and it involved declaration of 


‘Tight. Therefore, in my view, it also re- 
' quired registration and in absence thereof it 


is not admissible. That apart, it may be 
noticed that Ext. L was not signed by defen- 
dant No. 6. It was signed by.one Anup 
Singh Karpardaz on her behalf. There is 
nothing on the record to show that Anup 
Singh was holding a registered power of 
attorney on her behalf. Keeping that as- 
pect in view Ext. L is of little importance 
to establish that defendant No. 6 had sur- 
rendered or relinquished her interest. Hence, 
I hold that she is entitled to the share in - 
the joint family properties in accordance 
with the provisions contained under the 
Hindu Women’s Rights to Property Act, 
1937, provided of course it is found that 
the finding of the Court below that there 
was no previous partition is correct. 


This brings us to the considera- 
tion ‘whether there was previous partition 
as alleged on behalf , of the appellants. 
There is acute controversy on this point be- 
tween the parties. Mr. K. K. Sinha, learn- 
ed counsel for the appellants, following the 
argument of Mr. Lal Narayan Sinha, em- 
phasised that there was previous partition 
and the finding of the Court below was 
against the weight of the evidence adduced 
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on behalf of the parties. On the other 


hand, Mr. Balbhadra Prasad Singh, learned 
Advocate-General for defendant No. 6 and 
Mr. Rama Kant Varma, learned counsel for 
the plaintiffs, supporting the finding of the 
Court below on this point urged that the 
properties sought for partition were joint 
and there was no previous partition. Mr. 
K. K. Sinha contended that the Court below 
preferred the evidence led on behalf of the 
plaintiffs and defendant No. 6 on this point, 
to that led on behalf of the defendant-appel- 
lants, chiefly because it wrongly maintained 
that since there was presumption of the 
jointness, there was heavy onus on the de- 
fendant-appellants to. establish previous 
partition. According to learned counsel, on 
the evidence on the record there was no 
question of presumption in the instant case. 
He drew our attention to Article 233 of 
the Mulla’s Hindu Law 13th Edition, where 
it is mentioned that generally speaking, the 
normal state of every Hindu family is joint. 
Presumably every such family is joint in 
food, worship and estate. In the absence 
of proof of division, such is the legal pre- 
sumption. In other words, given a joint 
Hindu family, the presumption is, until the 
contrary is proved, that the family conti- 
nues joint. The presumption of union is 
the greatest in the case of father and sons. 
Whe strength of the presumption necessarily 
varies in every case. The presumption is 
stronger in the case of brothers than in the 
case of cousins, and the further one goes 
from the founder of the family .the pre- 
sumption becomes weaker and weaker. ‘The 
reason is that brothers are for the most part 
undivided; second cousins are generally sepa- 
rated and third cousins are for the most 


part separated. The above proposition of 


law, in my opinion, does not lend support 
to the contention of the learned counsel. 
A reference to the genealogical table given 
in the earlier part of the judgment shows 
that plaintiff No. 3 is the wife of the first 
cousin of defendants 1 to 3. In the case 
of plaintiffs 1 and 2 the presumption may 
become weaker but it cannot be said that 
there is no presumption at all as contended 
by the learned counsel. The presumption 
simply becomes weaker in such cases. 

Indranarayan v. Roop Narayan, AIR 1971 
SC 1962 at p. 1967 their Lordships observ- 
ed in paragraph 15 that the law presumes 
that the members of the Hindu family are 
joint. That presumption will be stronger 
in the case of a father and his sons. It is 
for the party, who pleads that a member 
of the family has separated himself from 
the family, to prove it satisfactorily. In 
A. Raghvamma v. A. Chenchamma, AIR 
1964 SC 136 their Lordships held that the 
burden is certainly on the person, who sets 
up partition to prove the said fact. But 
when evidence has been adduced on both 
sides the burden of proof ceases to have any 
practical importance. Therefore, in my 
view, the court below was right when it 


held that there wes initially onus on the 
defendants 1 to 3 to establish that there was 
previous partition. It is also not correct to 
say that the court below has held that de- 
fendants 1 to 3 failed to establish previous 
partition only because of the legal pre- 
sumption against them. It has come to the 
conclusion after considering the entire evi- 
dence led by the parties and it was of the 
view that the evidence led by the plaintiffs 
on the point of jointness was superior to 
that Ied on behalf of defendants 1 to 3. 
Thus, I have to examine whether there was 
cogent and reliable evidence of previous 
partition in the instant case. Mr. K. K. 
Sinha referred to Exts. X, X/1 and X/2, 
which are three Akhaotas (memorandum of 
partition) dated the 5th Asarh, 1352 Fash, 
corresponding to the 2nd July, 1915, signed 
by three sons of Ganauri Singh, namely, 
Shibaran Singh, Hibharan Singh and Shari 
Singh. Ganauri Singh’s other son Dilbha- 
ran Singh simply put his thumb mark on 
those Akhaotas as he was illiterate and 
Hibharan Singh signed the Akhaotas for 
Dilbharan Singh. Mr. Sinha referred to the 
eyidence of Faujdari Singh (D.W. 24), who 
is defendant No. 2. He has proved Exts. 


X, X/1 and X/2. He deposed that after the 


death of his grand father, his father and 
his three brothers separated among them- 
selves on the Sth of Asarh, 1322 Fasli and 
divided all their properties at that time. 
Four copies of yad-dast, known as ‘Akhao- 
tas’, Were prepared in proof of. the above 
transaction. The partition was effected 
through the intervention of panches. The 
said Akhaotas were signed by the three sons 
of Ganauri, namely. Shibaran, Hibharan 
and Shari. The panches were Ajodhya 
Prasad, Parmeshweri Prasad, Ramdhari 
Singh and Bhuplal Mahto. The Akhaotas 
were scribed by Karu Gorain. The four 
panches also put their signatures on the 
Akhaotas, which were distributed among 
the four sons of Ganauri and each of them 
got one Akhaota. He further stated that 
he had filed three Akhaotas, which had been 
given to Shibaran, Hibharan and _  fhari, 
which were in his custody. He stated also 
that after the partition all the four sons of 
Ganauri began to live separately from one 
another and they started to do their busi- 
ness separately. After having lived sepa- 
rately for sometime Hibharan began tc ljve 
jointly with Shibaran. After the death of 
Hibharan his property came in exclusive 
possession of Shibaran, who had a great 
affection for defendants 1 to 3. Shibaran, 
therefore, executed a will in respect of the 
property on the 13th August, 1950. in 
favour of defendants 1 to 3, who used to 


-look after the affairs of Shibaran after his: 


death and that is how copy of Akhaotas of 
Hibharan and Shibaran also came ta the 
custody of defendants 1 to 3. The relevant 
portion of the Akhaota reads as hereunder: 


“We are four full brothers. Our father 
Babu Ganauri Singh died on the 3rd Jeth 
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. 1322 Fasli and all of us the four brothers 
entered into possession and occupation of 
the entire property as heirs. But there have 
been differences among the four brothers. 
Hence we thought it proper to be separate 
from one another. We have privately 
through panches, equally divided among us 
all the properties left by our father in the 
manner that Schedule No. 1 containing 
Khata and Khasra numbers given herein 
below is allotted to Babu Dilbarran Singh; 
Schedule No. 2 containing khata and khas- 
ra numbers given herein below is allotted 
to Babu Sheobaran Singh; Schedule No. 3 
containing khata and khasra numbers 
given hereinbelow is allotted to Hibaran 
Singh. Similarly Schedule No. 4 containing 
khata and khasra numbers given herein- 
below is allotted to Babu Jhari Singh. All 
of us, the four brothers, have entered into 
possession and occupation of our respective 
schedules and shares. One brother has ceas- 
ed to have any concern with the property 
of his other brothers. In other words, Dil- 
baran Singh only has and shall have con- 
cern with Schedule No. 1, Sheobaran Singh 
with Schedule No. 2, Hibaran Singh with 
Schedule No. 3 and Jhari Singh with Sche- 
dule No. 4. ‘Therefore, we have executed 
this Batwara Akhauta so that it may be of 


use when required. Be it noted that a copy. 


of this Akhauta is given to each of the four 
brothers. Batwara of lands among Babu 
Dilbaran Singh, Babu Sheobaran Singh, 
Babu Hibaran Singh and Babu Jhari Singh, 
residents of mauza Toi, pargana Maldah, 
district Monghyr.” 

29. A question has arisen whether 
Akhaotas are admissible in evidence in ab- 
sence of registration. According to learned 
counsel appearing? on behalf of the plaintiffs 
and defendant No. 6, they are not admissi- 
ble in evidence whereas Mr. K. K. Sinha 
vehemently argued that they are admissible. 
Yn order to find support to his contention he 
relied on Panchapagesa Ayyar v. Kalyana- 
sundaram Ayyar, AIR 1957 Mad 472, 
wherein it was held by Govinda Menon and 
Ramaswami, JJ. at pages 477 to 478 that 
a partition of immovable properties between 
cOparceners or co-owners is not required to 
be in writing at all. But it is a mixture of 
surrender and conveyance of rights in pro- 
perty and is a transfer of property within 
the meaning of the Transfer of Property 
Act. It partly extinguishes a right to the 
joint property and partly creates a right to 
it. If the parties elect to reduce the transac- 
tion of partition into writing with the inten- 
tion that the document itself should consti- 
tute the sole repository and the only appro- 
priate evidence of the partition and to serve, 
so to speak, as a document of title, the 
writing must be regarded as the formal and 
operative deed of partition and as such re- 
quiring registration under Section 17, clause 
(b), provided the property affected is of the 
value of over Rs. 100. It is not the less 
a partition deed because its terms and còn- 
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tents were previously discussed and decided 
upon and then alone put into writing. But 
if the document is drawn up only with the 
intention of reciting an already completed 
oral partition’ and is merely in the minutes 
or incidental recital of a fait-accompli it 
is not compulsorily: registrable. Their Lord- 
ships further held that in construing such 
documents for the purpose of. determining 
whether or not there is a creation or decla- 
ration of a right or title in the sense con- 
templated by Section 17 of the Act, undue 
emphasis should not be laid on isolated 
words and phrases in the document. The 
Court must read the document as a whole 
and take a broad view of the circumstances 
in which and the purpose for which it was 
written. Looking at the substance of the 
transaction the Court must arrive at the 
conclusion ope way or the other whether 
the parties in fact intended the document to 
be an instrument of partition and the sole 
evidence of partition and as actually effect- 
ing a division of the property. The facts 
of the case, which their Lordships were con- 
sidering, in brief, were that four brothers 
unequivocally expressed to one another that 
thenceforward they were not_ going to live 
in joint status and as a result thereof divid- 
ed the joint family properties into four more 
or less equal portions. Then the brothers 
found themselves in a fix as to how these 
four portions were to be allotted. At that 
stage, an arbitrator was appointed and he 
solved the problem for them by suggesting 
to them that the first brother should be 
given the first choice and so forth, until the 
fourth man had to take what was left. The 
brothers adopted this suggestion and the 
lists were formally handed over to the bro- 
thers by the arbitrator. The lists did not 
contain any words showing that they super- 
seded the oral bargain and formally reduc- 
ed the terms of the partition to the form 
of a document. Their Lordships observed 
that those lists had been drawn up with the 
intention of reciting an already completed 
oral partition and were not intended by the 
parties to form an integral and essential part 
of the process of dividing the properties 
and to be the only evidence of and to be 
the formal instrument of partition supersed- 
ing and embodying the oral bargain and 
were certainly not intended as the sole re- 
pository of the arrangement of partition 
arrived at by them and constituting the bar- 
gain between the parties. Therefore, their 
Lordships held that the lists did not consti- 
tute compulsorily registrable instrument. A 
similar view was taken in Venkataraju v. 
Yedukondalu, AIR 1958 Andh Pra 147 where 
Chandra Reddy and Syed Qumar Hasan, JJ. 
observed that where a document only evi- 
dences a past transaction and clearly de- 
notes that the properties allotted to the four 
sons by the father were already delivered 
to them, that it was partitioned as amongst 
them and that four separate lists were pre- 


pared and each of them had taken one be- 
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fore the impugned agreement was thought 
of, there is no scope for treating it as a 
document which operated to bring out a 
division of the properties. It may be that 
the interval of time between the actual parti- 
tion and the coming into existence of the 
agreement is not much, but what is material 
is that there should be a real dissociation 
between the transaction and the document, 
though from the long interval the dissocia- 
tion may be readily inferred. 


30. In Ramnagina Sah v. Harihar 
Sah, AIR 1966 Pat 179 it was held by U. N. 
Sinha (now C. J.) and Tarkeshwar Nath, 
JJ. that the partition lists merely recording 
what had already- happened are not regis- 
trable. A document which was unregister- 
ed commenced by mentioning the name of 
defendant No. 1: and then it gave the names 
of the villages and the areas of lands fallen 
to his share. Later on, it recited that, in 
.the [house in suit defendant No. 1 and ‘de- 
fendant No. 2 received half and half shares, 


but defendant No. 1 took the pucca house . 


which was in the share of the defendant 
No. 2, towards the payment of debt of the 
creditor. In the partition, the house in suit 
was allotted to defendants 1 and 2, each 
having a half share in it. Their Lordships 
further held that in absence of registration 
the recital relating to the transfer of title 
was not admissible but the other portion, 
which contained list of properties allotted to 
defendant No. 1, was ‘admissible. The 
clause relating to the extinguishment of the 
title was separable from the other recitals 
and, in such a case, it could not be held 
that the entire document was inadmissible, 
for want of registration. In my opinion, the 
observations of their Lordships in various 
cases referred to above do not help the con- 
tention of learned counsel for the appellants 
in the instant case. The relevant portion 
of Akhautas, which I have quoted above, 
tlearly indicates that the terms of the parti- 
tion were formally reproduced in the docu- 
ment and from this it will be clear that the 
parties to the Akhautas intended it as the 
sole repository of the arrangement of parti- 
tion. It contained all that a formal docu- 
ment for partition usually contains. 


31. D. W. 24 has stated in his evi- 
dence, as mentioned earlier, that after the 
death of his grand-father, deponent’s father 
and his three brothers separated among 
themselves on the 5th of Asarh, 1328 Fasli 
and divided all their properties at that time. 
Four copies. of yaddast, known as ‘Akhaut- 
as’, were prepared in proof of the above 
transaction. That also shows that the par- 
ties elected to reduce the transaction of 
partition into writing with an intention that 
‘the document itself should contain the sole 
repository and as the appropriate evidence 
of partition. The four panches were also 
made to sign the document, which also 
indicates that the parties intended the docu- 
ment to be not as Yadasht (memorandum 
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of partition) but as a formal document of 
partition which required registration under 
Section 17 (b) of the Registration Act, since 
the subject-matter of partition was admitted- 
ly beyond the value of Rs. 100/-. D.W. 24 
has also stated in cross-examination in para- 
praph 38 that there was some quarrel among . 
the four sons of Ganauri even during his 

lifetime. The Batwara among the said per- 


sons started from the ist Asarh, 1322 Fasli, 


Tt came to an end on the 5th of Asath of 
that year. Thus, according to this witness, 
oral partition was completed- on the Sth 
Asarh 1322 Fasli and Akhaotas were also 
signed on the 5th Asarh, 1322 Fasli. There- 
fore, practically there is no interval of time 
between the oral partition and its incidental 
recital of fait accompli. In other words, in 
the instant case it is difficult to dissociate 
between the transaction of partition and 
Akhaotas. Therefore, Akhaotas, Ext. X 
series, are in my opinion inadmissible in 
evidence in absence of registration. It 
seems that before the learned court below 
the parties had not addressed regarding in- 
admissibility or otherwise of the Akhaotas. 
Therefore, the court below did not apply 
its mind to that aspect of the question and 
had wrongly held them as admissible since 
they had been marked as exhibits. 

32. Mr. Sinha then argued that even 
if those Akhaotas were inadmissible to 
prove partition by metes and bounds, at 
least they were admissible to prove the in- 
tention of the coparceners to become divid~ 
ed in status. In this connection he drew 
cur attention to Girija Nandan Singh v. 
Girdhari Singh, ATR 1951 Pat 277, Fe 
Kanna Reddy v. Venkata Reddy, AIR 1965 
Andh Pra 274 (FB) and Siromani v. Hem- 
kumar, AIR 1968 SC 1299. In my judg- 
ment, those Akhaotas are not even admis- 
sible for collateral purposes, namely, for esta- 
blishing severance of status among the joint 
family as in the instant- case, the court 
below has not relied ‘on Akhaotas, because 
it held that the signatures of Shibaran on 
those Akhaotas were not genuine. My. 
Sinha challenged the finding of the court 
below regarding the genuineness of the 
signatures of Shibaran. He referred to the 
Tegistered sale-deed executed by Ramedhin 
Singh to Chandeshwar Singh (defendant No. 
1}. dated the 3rd July, 1937 (Ext. A(42)). 
On the said: sale-deed, Shibaran Singh had 
put his signature as identifier of the execu- 
tant, Ramadhin Singh who being illiterate, 
had put his thumb mark on the document. 
Snhibaran had put. his signature also as a 
witness on the said document. Hence, his 
signdtures there are at five places. which 
were marked as Exts. B (2) and RB (6) to 
B (9). The aforesaid signatures of Shiba- 
ran are admitted to be his genuine signa- 
tures. Ramilakhan Prasad Singh (D.W. 14), 
who was examined on behalf of defendants 
1 to 3, told in his evidence that he knew 
the writing of Hibharan and Shibaran. The 
Akhaotas contained their signatures, which 
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were marked Exts. F to F (3). The signa- 
ture of Shibaran was marked as Ext. F (3); 
whereas those of Hibharan were marked 
Exts. F (1) and F (2), as it may be recalled, 
Hibharan had also signed for Dilbharan, 
who had put only his thumb mark, being 
illiterate. Since the plaintiffs have challeng- 
ed the genuineness of the signature of Shi- 
baran (Ext. F (3) on the Akhaotas, the 
Same was examined by Bishwanath Ojha 
(D.W. 19), a handwriting expert on behalf 
of defendants 1 to 3 with the admitted sig- 
natures of Shibaran (Exts. B (2) and B (6) 
to B (9)) on the registered’ sale-deed, Ext. 
A (42). He deposed that he was a retired 
police officer with the qualification of hand- 
Writing and finger prints expert. He had 
received training in those subjects in the 
State of Bihar, CI.D. Branch, Patna. He 
was practising as such since 1959 after his 
retirement as an Inspector of Police. He stat- 
ed that the photographic enlargement of 
Ext. F (3) he had marked X for identifica- 
tion. The photographic enlargements of the 


signatures of Shibaran (Exts. B (2) and B 


(6) to B (9)) were marked as Y to Y (4) for 
identification. The witness said that after 
` due tests and scientific examination, he was 
of a definite opinion that writings on the 
photographic enlargement marked X by him 
were identical with the specimen writings 
marked Y to Y (4), and they were the pro- 
ducts of the same hand of the same 
writer. He also proved his report marked 
Ext. K. In his evidence, he also stated the 
grounds for holding such opinion. Learned 
counsel referred to some of the grounds 
wherein he stated that the pen position and. 
the pen holds of both sets of writings were 
identical. Further, the pen pressures and 
the shadings, speed, spacing alignment ete. 
including the inner characteristics and the 
strokes of the letters were all identical. The 
Witness stated that there were some natural 
variations in writings, which are bound to 
` occur in all the genuine writings. On the 

basis of the evidence of D.W. 19, learned 
counsel for the appellants submitted that: it 
was clearly established that Ext. F (3) was 
Written by the same persons, who had writ- 
ten Exts. B (2) and B (6) to B (9). 


33. In order to counteract the evi- 
dence of D.W. 19, the plaintiff also examin- 
ed a handwriting expert, S. M. Raza (P.W. 
6). He also compared Ext. F (3) with Exts. 
B (2), B (7) and B (9). Exts. 6, 6 (a) to 6 
(e) are the photographic enlargements of 
the disputed signatures as well as the ad- 
mitted signatures of Shibaran, Exts. F (3), 
B (2) and B (6) to B (9). He also submit- 
ted his report (Ext. B). P.W. 6 stated in 
his evidence that he was the handwriting 
and finger prints expert and he was practis- 
ing since 1937. He got his training under 
late S. N. Ghose, Government handwriting 
expert of C.I.D., Bihar. He stated in his 
evidence that he along with his junior com- 
pared the photo of the signature Ext. F (3 
on partition paper marked ‘A’ by him wi 


the photos of the standard signatures of. 
Shibaran, Exts. B (7), B (9) and B @) which 
he marked Z, Z (1) and Z (2). In his opin- 
ion, the signature marked ‘A’ by him was 
not written by one and the same person 
who wrote the signatures marked Z, Z (1) 
and Z (2), as they did not agree in the cha- 
racteristics -of impulse action, speed, pen 
pressure, pen strokes, penhold “movements, 
spacing and line qualities etc. and did not 
reveal the same standard of pen-manship. 
He gave detailed reasons in his evidence for 
holding such opinion. One of those reasons 
he stated was that he did find pen pause, 
pen lifts, tremors and retouching in the sig- 
nature marked ‘A’, which are inherent signs 
of forgery. Learned counsel referred to his 
evidence in cross-examination in paragraph 
3 wherein he stated that there were, no 
doubt, same pen pause and pen lifts in the 
Standard writing also. In paragraph 4, he 
further stated that he had compared the dis- 
puted writing only with 3 out of 5 standard 
writings given to him, because he considered 
that sufficient to come to a correct con- 
clusion even by adopting that course. On 
the basis of these statements in cross-exa- 
mination, learned counsel urged that the 
evidence of this witness was not, in any way, 
superior to that of D.W. 19. Moreover, 
P.W. 6. in cross-examination had admitted 
that there were same pen lifts in the stand- 
ard writings also. In my opinion, that is 
no ground for discrediting his report ‘and 
his opinion, as-in paragraph 3 he also men- 
tioned that in standard writing also some 
pen pause and pen lifts were natural and 
there was no retouching in the writings 
marked Z to Z (2) by him. 


34. Mr. Sinha submitted that since 
there was difference between the two hand- 
writing experts, the court below ought to 
have sent the matter to some other inde- 
pendent handwriting expert having no con- 
cern with either party, instead of himself 
acting as an expert and coming to the con- 
clusion that the signature of Shibaran (Ext. 
F (3)) on the Akhaotas was forged. In my 
Opinion, the comment of learned counsel is 
not justified. In Ishwari Prasad Mishra vV. 
Mohammad Isa, AIR 1963 SC 1728 while 
dealing with the provision of Section 45 of 
the Evidence Act, it was observed that evi- 
dence given by experts of handwriting can 
never he conclusive, because it is, after all, 
opinion evidence. Similar view was taken 
in Fakbruddin v. State of Madhya Pradesh, 
AIR 1967 SC 1326 where their Lordships 
observed that the writing may be proved to 
be in the handwriting of a particular indi- 
vidual by the evidence of a person familiar 
with the handwriting of that individual or 
by the testimony of an expert competent to 
make the comparison of handwritines on a 
scientific basis. A third method is compa- 
Tison by the court with the writing made 
in the presence of the court or admitted or 
proved to be the writing of the person. 
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Both under Section 45 and Section 47, the 
evidence is an opinion, in the former by a 
scientific comparison, and in the latter, on 
the basis of familiarity resulting from fre- 
guent observations and experience. In either 
case, the court must satisfy itself by such 
means as are open that the opinion may be 
acted upon. Where an expert’s opinion is 
given, the court must come to its own con- 
clusion whether it can safely be held that 
the two writings are by the same person. 
This is not to say that the court must play 
the role of an expert but to say fhat the 
court may accept the fact proved only when 
it has satisfied itself on its observation that 
it is safe to accept the opinion whether of 
the expert or other witness. The Supreme 
Court in an appeal also is entitled to call 
Sie ke writings for making a comparison 
ereof. ` 


In the present case defendant 
No. 2, who was examined as D.W. 24, had 
stated in his evidence that all the Panches, 
-who had signed as witnesses on the Akhao- 
tas, and the scribe thereof, were dead. There- 
fore, their evidence is not available to 
throw some light on the genuineness of the 
signatures of Shibaran. In order to satisfy 
myself I have perused Shibaran’s admitted 
signatures, Exts. B series on Ext. A (42), as 
well as his disputed signature, Ext. F (5), 
on the Akhaota. Shibaran had put his sig- 
matures on Ext. A (42) on the 3rd July, 
1937, identifying the thumb mark of Rama- 
dhin Singh in Kaithi Hindi, then preva- 
lent in that locality. Ext. B (9) reads thus: 


“aq Gaag ane dla aq ato 
ag” 
Ext. B (7) reads thus: 

“a daaag War A N a 
wad ato Era” 


His above two signatures and endorsements 
therein clearly indicate that in the year 
1937 he was not in a position to write those 
words correctly and that he had very little 
knowledge about Kaithi script and Hindi 
language. The alleged signature, Ext. F (5) 
on Ext. X (1), Akhaota dated the 5th Asarh; 
1322 Fasli, corresponding to the 2nd July, 
1915, reads: 


sa daau Tet zara Yet g Ato 
GF Ato & AAS 2322 ale” 


Here Shibaran Singh displays perfect know- 
ledge of Kaithi script and Hindi language 
and he has written them correctly also. 

the siginature and endorsement of Shibaran, 
’ Ext. F (3) were held to be genuine, there 
is no earthly reason to show why he would 
put his signatures and endorsements, Exts. B 
¢7) and B (9), referred to above, so incor- 
rectly displaying practically very little know- 
ledge of Kaithi script and Hindi words in 
4937, when he could have written that lan- 
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guage so correctly in the year 1915. It is 
expected that a person’s writing and know- 
ledge with regard to the language shall im- 
prove with the lapse of time but here it is 
just reverse. On that ground alone it can 
safely be held that Ext. F (3) is not written 
by the same person who had written Exts. 
B (7) and B (9). That apart, on compari- 
son of the admitted signatures, Exts. B 
series, with the disputed signature, Ext. F 
(3), even with naked eye without the aid of 
their enlarged photographs, I find that in 
Exts. B series there are frequent pen pauses, 
pen lifts and tremors and retouching, whic 

are practically absent in Ext. F (3). There- 
fore, I have no hesitation in holding that 
the court below was right in its finding 
that Ext. F (3) was forged. 

36. Mr. Sinha, however, submitted 
that even if it is held that the signatare of 
Shibaran, Ext. F (3) on the aota was 
forged, the signatures of the other co-shares 
have not been found to be forged. There- 
fore, so far as they are concerned, theif 
status in the joint family properties ought 
to be deemed as severed. In my opinion, 
this submission of learned counsel cannot be 
accepted. If the signature of Shibaran, one 
of the co-sharers, is found to be forged, the 
entire Akhaota is tainted and polluted. It 
cannot be used for any purpose at all. It 
has to be completely ignored. 


37. I now turn to consider what 
other evidence on the record is available for 
holding whether there was previous parti- 
tion or not. It is firmly established that a 
partition may be oral. There may not be 
any document to establish the same. On 
the point that there was oral partition among 
the members of the joint family on the 
5th Asarh, 1322 Fasli, I have already re- 
ferred to the evidence of defendant No. 
2, who was examined as D.W., 24, Be- 
sides him D.Ws, 4. 5. 6, 8, 10, 11, 15 and 
17 were examined on behalf of defen- 
dants 1 to 3. who have stated in their 
evidence that there was partition befween 
the sons of Ganauri and they were living 
Separately and dealing separate transac- 
tions. On the other hand, on behalf of 
the plaintiffs. apart from Ram Chandra 
Singh, plaintiff No. 1,. who was examina 
ed as P.W. 19, several witnesses were 
examined to support the case of the 


‘plaintiffs that the parties were still joint 


and there was no previous partition. 
Those witnesses are P.Ws. 1. 4. 7 to 10. 14, 
16 and 17, P.W. 18 categorically stated 
in his evidence that the plaintiffs and 
defendants 1 to 6, besides their descen- 
dants, are members of a joint Hindu 
family, Defendant No, 1; Chandreshwar 
Singh. is the karta of his family, All the 
lands sought to be partitioned are in 
joint cultivation belonging to the joint 
family. The joint family had also joint 
business, They were joint in mess titl 
one month after the institution of the 
suit. Later on, when defendants 1 to 5 


- Various sale deeds executed after 
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learnt about the institution of the suit, 
tension accrued among the parties aS a 
result of which they separated in mess. 
The plaintiffs’ case regarding jointness 
also finds support from the evidence of 
defendant No. 6. Baso Kumari, who 
was examined on commission as D.W. 2 
and for the sake of convenience she is 
referred in the judgment of the lower 
Court as D.W. 42. Apart from her, there 
were four witnesses examined on her 
behalf, namely, D.Ws. 33, 34, 36 and 37, 
who have stated in their evidence that 


the parties were joint and that there 
was no previous partition. 
38. In my opinion, on the oral 


evidence of the witnesses, referred to 
above itis difficult tocome to the con- 
clusion one way or the other. Whether 
there was previous partition or not will 
largely depend upon the examination of 
various other documentary evidence filed 
by the parties. In Harkishan Singh v. 
Pratap Singh (AIR, 1938 PC 189) it was 
observed at page 190 that “itis by 
no means a rare thing that a person 


“makes a statement that he is a member 


of a joint family with his relative, but 
has reasons of his own for making that 
statement, It is not his statement, but 


his actings and dealings with the estate, 


which furnish a true guide to the deter- 


mination of the question of the jointness 
Or Otherwise... 


39. Learned counsel for the ap- 
pellants contended that on behalf of the 
appellants various documents, like sale 
deeds, mortgage deeds, deeds of exchange, 
rent receipts, chaukidari receipts were 
filed in order to show that after oral 
partition they were dealing the properties 
separately and those documents furnish 
correct guide to hold that there was pre- 
vious partition. Firstly, he Heatly a 

e =a 
leged date of oral partition in favour of 
different members of the family. who 
were at one time joint. Ext. A (27) is the 
Sale deed dated the 9th August, 1917, 
executed by Tori Nonia and another in 
favour of Ram Prasad Singh alias Jamuna 
Prasad Singh, father of defendants 4 and 
5. Ext, A (19) is the sale deed dated the 
2lst June, 1919, executed by Pratap 
Singh in favour of Jhari Singh, father of 
defendants 1 to 3. After the said sale 
deed in favour of Jhari Singh various 
Tent receipts were granted to him by 
the landlords with regard to the said 
piece of land acquired through that sale. 
Those rent receipts are Exts, G(25) to G 
(32), Ext, A (23) is another sale 
deed dated the 14th October, 1919 
executed by Dund Bahadur Singh 
and others in favour of Bahadur Singh, 
Ram Pratap Singh sons of Dilbharan 
Singh, Shibaran Singh, Hibaran Singh and 
Jhari Singh. - He referred to Ext. 2 (3) 
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to show that after the said purchase 
there was relevant entry in Register D. 
In my opinion, these exhibits do not 
assit the contention of learned counsel). 
for the appellants as it is firmly establi- 
shed that separate acquisitions by sepa- 
rate coparceners of a joint Mitakshra 
family are not evidence of separation and 
are perfectly consistent with the joint- 
ness of the family, - Vide Shyamlal Roy 
v. Madhusudan Roy (AIR 1959 Cal. 380) 
and Smt. Savitri Devi v, Jiwan Chou- 
dhary (AIR 1956 Pat 548), That apart, 
Ext. A. (23) on the contrary goes against 
the contention advanced on behalf of the 
appellants as obviously the lend under the 
exhibi- was acquired in the names of the 
persons representing four branches, 
which could not have been ordinarily i 
there would have been an oral partition 
on the Asarh 1322 Fasli. Similarly. I 
find taat by Ext, A (2) a registered sale 
deed dated the 5th Novmber, 1932 was 
executed by one Bachu Prasad Singh in 
favour of Fauzdari singh (defendent No. 1) 
and Ramchandra Singh (Plaintiff No. 1). 
If really the partition had taken place in ' 
the year 1915, as contended by the ap- 
pellants, it was not expected that the 
separate members of the family would 
make a joint purchase, Learned counsel 
is also not justified in laying too much 
emphasis upon. the village papers, namely 
rent receipts and the entry in Register D 
in order to show separation among the 
members of the joint family. In M. 
Bhagvwani Kunwar v, Mohan Singh (AIR 
1925 PC 132) their Lordships observed 
that a definition of shares in revenue 
and village papers by itself affords a 
very slight indication of an actual separa- 
tlon in a Hindu family, and is insuffici~ 
ent to prove, contrary to the presump- 
tion of law. that the family to which the 
entries refer had separated. The Colec- 
tor’s book is kept for purposes of revenue 
and rot for purpose of title. 

4). Mr, Sinha then drew our at- 
tenticn to another sale deed (Ext. A (20) ) 
dated the 20th May, 1950, executed by 
Khupsurto Kuari in favour of Jhari 
Singk, regarding a piece of land bearing 
survey plot No, 1687, Learned counsel 
point=d out that in the sale deed afore- 
Said while describing the boundary of 
the land under sale on the north was said 
to be the land of the vendee, thatis of 
Jhari Singh, bearing plot No. 1668. and 


towards south it was also shown the land- i 


of the vendee bearing plot. No. 1681. 
According to Mr, Sinha, the land in’ plot 
No. 1681 by oral partition was-given to 
Jhari Singh, Therefore towards south it 
was shown as the land of Jhari Singh. 
The fact that the land bearing plot No. 
1681 was given to. Shari Singh in oral 
Parti-ion is mentioned in the schedule at- 
tached to the written statement filed on 
behalf of défendants 1 to 3. The submis- 
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Sion of the learned counsel is not correct. 
Schedule No, 1 of. the written statement 
shows that 1 dezimal of land bearing plot 
No. 1681 was allotted to Dilbaran, Į deci- 
mal in i said plot was allotted to Shi- 

aran. dec. therein was allotted to 
Hibaran "Singh and 14 dec. was alloted to 
Jhari Singh. It is true that 2 dec. of land 
in plot No, 1636 was shown to be allotted 
to Jhari Singh, but. in my opinion. the 
Said recital in the boundary of the sale 
deed is not even admissible, Reference 
may be made to Soney Lall Sha v. Darb- 
deo Narain Singh (AIR 1935 Pat 167) (FB) 
where it was held that statements of 
of boundaries in documents in title bet- 
ween third parties are not admissible 
under Section 22 (3). Such a statement 
cannot be said to be necessarily and pri~ 
ma facie against the proprietary interest 
of person making it; nor it can be said to 
be a statement made by the person in the 
ordinary course of business as required 
under Section 33 (2) of the Evidence Act. 


4l Mr. Sinha further referred to 
the sale deed dated the 6th June. 1922 
Ext, A (28). executed by Ramtahal Singh 
and another in favour of Lachu Kahar 
and Ramsaka] Singh (defendant No. 4) 
with regard to the piece of land in plot 
No. 3367. Learned counsel submitted that 
by mistake in the sale deed plot No, 3367 
was mentioned instead of plot No. 2367, 
which. according to him, is evident from 
the additional written statement filed by 
defendants 1 to 3 on the 30th June, 1960. 
By the said sale deed only 5 dhurs of 
land were acquired by defendant No. 4 
While describing the boundary of the 
subject matter of sale towards east the 
Tand of Jhari Singh is shown, Learned 
. counsel urged that in the instant case 
Since the recital is not between the third 
party. it will be admissible according to 
the Full Bench judgment of this court 
referred to above, as obviously the sale 
deed was in favour of Ramsakal Singh, 
defendant No. 4. In my opinion, the 
Said recital though admissible is not of 
any assistance to the contention advanced 
as the learned ccunsel has failed to point 
out as to which of the plots of Jhari Singh 
was towards east with reference to the 
Survey map. Therefore, it does not 
carry any weight. 


42. Mr. Sinha also referred to 
another sale deed, Ext, A (22) dated the 
15th February, 1923. executed by Sauki 

u in favour of Jhari Singh. By the 
Said sale deed some Milkivat interest as 
well as bakasht lands were sold to him 
bearing tauzi No. 7665. The name of 
_dhari Singh was recorded in register D 
ar regard to Milkiyat interest vide Ext. 

Z (6) and after the death’ of Jhari the 
names of sons, namely defendants 1 
to 3, were substituted in register D, Ac- 
cording to learned counsel. thiggalso is a 
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clear sign that among the members of 
the family they were acquiring propera 
ties-both Milkiyat as well as bakasht 
lands separately out of their own fund, 
so much so that the plaintiffs have not 
claimed partition of the land or the Mil- 
kiyat interest, which is the subject mat- 
ter of this sale deed. Mr. Sinha drew 
our aa to the evidence of plaintiff 
No. 1 (P. W. 18) who stated that he did 
not know tauzi No. 7665 nor had he 
claimed any’interest in it in the suit. He 
did not know if the tauzi had been pur- 
chased by Jhari Singh and his name was 
entered in register D and after his death 
the names of defendants 1 to 3 wera 
mutated in register D. In my opinion, 
since it was not included as a subject 
matter of partition in the suit, it cannot 
be inferred that there was previous parti- 
tion with regard to the various propers 
ties, which were included as the subject 
matter of the partition in the suit, Ob- 
viously, according to the evidence referr- 
ed to above. the plaintiff was not 
aware about the said tauzi number. 
Therefore, due to lack of knowledge that 
was not included for partition. [I have ° 
already discussed above that the acquisi- 
tion of the properties in the names of 
different members of the Mitakshra joint 
family has not been held to be inconsis~ 
tent with the theory of jointness. 

43. Mr. Sinha then referred to a 
sale deed dated the 18th September, 1940, 
Ext. A (38), executed by Gaya Singh and 
another, in favour of Jamuna Prasad 
Singh, father of defendants 4 and 5, In 
the said sale deed there is a recital that 
certain money was kept in reserve for 
payment to Shibaran Singh, Jhari Singh 
and Chandreshwar Singh son of Jhari 
Singh, being mortgagees under Exts. O 
(4), O(5) and O(6) respectively. Mr. Sinha 
submitted that since the mortgage money 
with regard to the three mortgagees was 
kept in reserve for payment to Shibaran 
Singh, Jhari Singh and Chandreshwar 
Singh (defendant No. 1) that shows that 
there was separation among the members 
of the joint family. If they would have 
been joint the mortgage money would have 
been set off with the consideration of sale, 
as it Was done in the case of sale deed. dated 
the 14th April, 1921, Ext. A (15). execut- 
ed by Khiran Jamadar in favour of Jhari 
Singh, He also referred to Ext. A (24), 
which is a sale deed dated the 18th Sep- 
tember, 1940. executed by Barho Singh 
and another in favour of Jamuna Prasad 
Singh, father of defendants 4 and 5. In 
this case the executants had taken money 
from Chandreshwar Singh, defendant 
No. 1, on ah ote, Therefore, the 
recital in the sale deed is that after hav- 
ing got the payment endorsed on the back 
of the handnote by Chandreshwar Singh 
ard after tearing off the stamp pasted on 
the top the executants took back the 
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handnote and he allowed it to remain in 
the custody of the said vendee as _a proof 
of the payment of the consideration 
money. In this connection he also drew 
our attention to another sale deed, Ext. 


A (13) executed by Jai Mangal Singh and. 


another in favour of Chandreshwar Singh, 
defendant No.1, dated the 30th May, 
1944, In this case out of consideration 
money some amount was left with the 
vendee, defendant No..1, to pay off, Shi- 
baran Singh in respect of the unregister-~ 
ed simple mortgage bond for sale, Learn- 
counsel referred to the evidence of 

D. W. 24, who stated in paragraph 14 
that defendants 1 to 3 had purchased 
about one bigha of land on the basis of 
the sale deed, Ext. A (13) from Jaimangal 
Singh in the name of Chandreshwar 
Singh. There was a sudbharna from be- 
fore with regard to the above land in the 
name -of Shibran Singh. Chandreshwar 
Singh got back the sudbharna deed on 
return of the consideration to Shibaran 
Singh. Ext, B (1) is the endorsement of 
Shibaran Singh, who made it in presence 
of the deponent. Sudbharng was also 
filed in court. which was marked ‘Y’ for 
identification, ; 
44, In my: opinion, from these 
documents itis difficult to infer that 
there was separation among the members 
of the joint family. Reference may be 
made to Mt. Sundari Kuari v. Nakat 
singh (1966) ILR 45 Pat 314). In that 
case also one of the disputes between the 
parties was with regard to the previous 
partition, The case of the plaintiffs was 
that there was joint family whereas the 
case of the defendants was that there was 
previous partition. The court below in 
that case had dismissed the suit of the 
plaintiffs on the ground that there was 
previous partition. The plaintiffs filed an 
appeal against the judgment and decree 
of the court below in this court. In that 
_€ase also various sale deeds were filed on 
behalf of the defendants to show that 
there Was recital in the sale deed for re- 
Serving a part of the consideration money 
with the vendee to pay off the mortgage 
dues, The appeal was placed before 
Mahapatra and G, N. Prasad, JJ. Learned 
counsel for the defendant-resnondents 
out of various sale deeds had referred to 
the recital In Exts. C (7) and C (9) which 
- stood in the name of defendant No. 2, 
Lachmj Singh, wherein it was stated that 
a part of the consideration was left with 
the vendee for redemption of a usufruc- 
tuary mortgage executed by the vendors 
in favour of Aklu Singh alias Lukho 
Singh. Learned counsel had argued be- 
fore their Lordships that. that could not 
have been consistent with a joint family. 
Mahapatra, J., who delivered the judg- 
ment for the court. observed that he did 
not think so. as it was not uncommon 
that separate transactions of the family 
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are. done in the name of its individual 
members. 


45. Mr. Sinha also drew our at- 
tention to Ext. A (40). which was execut- 
ed by Sukhu Singh and another in favour 
of Jamuna Prasad Singh, father of defen- 
dants 4 and 5, on the 3rd August, 1935. 


By this sale deed 5 decimals of rent free 


-homestead land on which one Kita mud 


built house was sold. Learned ‘counsel 
has laid emphasis on the boundary men- 
tioned in the sale deed. Towards the 


‘south it is shown as the land of Shibaran 


Singh andon theeast itis shown as the 
house of Shibaran Singh. In my opinion, 
this recital of the boundary, as observed 
earlier, will not be admissible in eviden- 
ce, as the statement of boundary is in the 
sale deed executed by a third party. 
Moreover, it is well established that 
separate residence by the members of the 
family is not inconsistent with the theory 
of jcintness. therefore, nothing turns 
upon Ext. A (40). 


46. Mr, Sinha then referred to the 
sale deed, Ext. A (37) dated the 17th Feb- 
nuary, 1944, executed by Budhu Singh in 
favour of Chandreshwar Singh, defendant 
No. 1. D. W, 24 stated in his evidence 
that there were three sudbharna deeds 
from before in respect of the land pur- - 
chased under Ext. A (37). in favour of 
Shibaran Singh, All those sudbharnas 
were redeemed by Chandreshwar by means 
of return of consideration to Shibaran. 
After redemption two of those sudbhar- 
nas, Exts. O (7) and O (8), were retained 
by the vendee and the third one was 
made over to Budhu Singh, the vendor. 
The deponent has further proved the en= 


dorsements made by Shibaran Singh, 


marked Exts. B (3) and B (4), on the 
sudbharna deeds, Exts, O(7) and O(8). 
Ramlakhan Prasad- (D.W. 14). who was 
examined on behalf of defendants 1 to 
3. stated in his evidence that he knew 
the writings of Shibaran Singh and that 
those endorsements, marked Exts. B (3) 
and B(4) were written by Shibaran 
Singh. Plaintiff No. 1. who was examined 
as P. W. 18 stated in his evidence that all 
the endorsements said to have been made 
by Shibaran on the back of sudbharna 
deeds, were forged and that they were 
not in the pen of Shibaran, No considera< 
tion was paid to Shibaran by defendants 
1 to 3 after kebalas were taken in their 
names in respect of the lands covered by 
the said sudbharng deeds. I am not pre- 
pared to accept the evidence of D. Ws. 
14 and 24, that Exts. B (3) and.B (4) were 
written by Shibaran Singh. I have already 
referred to the signature of Shibaran on 
Ext, A (42), which was on the 3rd July, 
1937, while comparing the same with his 
alleged signature. Ext. F (3) on Ext. X (1). 
The signatures, Exts. B (7) and B (9) on 
Ext. A (42), as already mentioned, awe 
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the admitted signatures of Shibaran, On 
comparison of those signatures with the 
alleged signatures of Shibaran, Exis. B 
(3) and B (4) it is evident that they were 
not written by Shibaran and they were 
not genuine, They appear to have been 
written by a person who had knowledge 
of correct words and was familiar with 
Kaithi language. The hands of the wri- 
ter also appear to be set, While dealing 
with the signatures, Exts, B (7) and B (9) 
I have already. held that Shibaran was 
not in a position to write words correctly 
and that he had very little knowledge of 
Kaithi language and his hand was also 
not set. Besides, the date given on those 
alleged endorsements. Exts. B (3) and B 
(4). is 15th Jeth, 1351 Fasli, corresponding 
roughly to May or J une, 1944, whereas in 
Ext, A (37) the recital is dated the 17th 
February, 1944. Therefore, the Rs and 
the month given on those Exts. B (3) and 
B(4) are also not correct. 


47. Mr. Sinha then drew our at- 
tention to asale deed Ext, A (41) dated 
the 18th January, 1937, executed by Sau- 
khi Singh and another in fdvour of 
Jamuna Prasad Singh, father of defen- 
dants 4 and 5. He referred to the boun- 
daries given in the sale deed. Towards 
the east is shown to be the land of Shi- 
baran Singh. Cn the basis of the said 
entry he submitted that if it was joint 
acquisition by the said sale deed, towards 
east, it ought to have been shown as the 
land of ‘ni? . that is, of the vendes, as 
being the member of the joint family. 
That also, according to him, is indicative 
of the fact that there was previous parti- 
tion. This submission of the learned 
counsel is not acceptable, Learned counsel 
failed to point out what was the plot 
number of the land of Shibaran Singh 
towards east with reference to the sur- 
vey map. Therefore, nothing of import- 
ance turns upon Ext, A (41). 


48. Reference was also made to 
Ext. A (42), the sale deed dated the 3rd 
July. 1937 to which I have already referred 
in the earlier part of the judgment while 
discussing about the genuineness or other- 
wise of the Alkheotas. Leaned counsel 
wanted to emphasise that Shibaran Singh 
would not have been identifier of Rama- 
dhin Singh, the executant of Ext. A (42), 
if it was meant for joint family acquisi- 
tion. Under the law, he submitted. a 
vendee is not‘entitled to be an identifier. 
If it was a joint family acquisition, Shi- 
baran would come in the category of a 
vendee although it was purchased in the 
name of Chandreshwar Singh, Since Shi- 
baran had sigried as an identifier, accord- 
ing to learned counsel, it indicated thatit 
was not a idint family acquisition, In my 
Opinion. this submission of the learned 
counsel does not hcld good, On the face 
of the document Shibaran Singh was not 
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the purchaser. He was merely an identi- 
fier, He simply identified Ramadhin 
Singh. the executant, before the Registrar. 
Besides, if such purchases are made out 
of joint family fund, they are in the na- 
ture of benami transactions and in order 
to retain benamj character, colour has to 
be given accordingly. 


49. Mr, Sinha also made refer- 
ence to Ext. A (44), a sale deed dated 
the 29th June, 1955, executed by Chan- 
dreshwar Singh, defendant No. 1, in 
favour of Maujie Das and others, In the 
said sale deed the executant, namely de- 
fendant No. 1, asserted that he was in 
possession and occupation of the vended 
property without any coparcenership, In 
my opinion, nothing turns upon this as- 
sertion too. If a joint family property is 
purchased in the name of an individual 
member of the family and when it is dis- 
Posed of, such an, assertion has got to be 
made, Besides, that assertion is not ad= 
missible either, being self serving. 


50. It will be relevant to notice 
that before the alleged date of partition, 
that is, 5th. March, 1322 Fasli, correspond- : 
fing to the 2nd July. 1915. the joint family . 
used to acquire various properties in the 
mames of different members of the fami- 
ly, Reference may be made to the ob- 
jection petition dated the 12th February, 
1909. Ext. NN, which refers to Khesra 
No. 2232. The name of the second party 
is Jhari Singh son of Ganauri Singh and 
is described as the purchaser of Malik’s 
share, Ext, U (3) is the writ of delivery 
of possession in Case No. 882 of 1913 
dated the 27th June, 1913, One of the 
decree holders mentioned therein is 
Jamuna Prasad Singh, This relates to the 
land of Dhanuki bearing khesra No. 2232. 
This also clearly indicates that different 
transactions used to take place in the 
names of individual members of the joint 
family at the time even when the proper- 
ties were admittedly joint. 

51. Learned counsel, however, re~ 
ferred to Ext, P, which is a deed of ex- 
chenge dated the 23rd August, 1935, by 
Tribeni Prasad Singh and another to Shi- 
baran Singh and Hibaran Singh. Ext. P (1) 
is the counter part of the same date exe- 
cuted by Shibaran Singh and Hibaran 
Sirgh giving their land in exchange to 
Tribeni Prasad Singh anjd- another, Mr. 
Sinha urged that if the properties were 
joint as alleged by. the plaintiffs. then 
either ‘only the karta of the family would 
have executed it or the entire members 
of the family would have executed the 
same. In that case what was the necessity 
of Hibaran Singh joining with him 
in the execution of the deed of 
exchange, Learned counsel] drew our at- 
tention that under Ext, P (1) Shibaran 
and Hibaran had given land bearing plot 
Nos. 1179 and 1167. which, according to 
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defendants 1 to 3, were allotted to them 
on oral partition as stated in the schedule 
given in the written statement. There- 
fore, both Shibaran and Hibaran had to 
foin in executing the deed of exchange. 
In my opinion, there is no substance In 
this submission of learned counsel either. 
If a.land is purchased in the name of one 
or more members of the joint family, 
those members alone have to deal with 
the property concerned while selling it 
or giving it in exchange, It is possible 
that those plots were purchased in the 
mames of Shibaran and Hibaran and 
therefore they had exchanged the same 
as per Exts. P and P (1) and in order to 
take advantage of this situation defen- 
dants 1 to 3 have shown in the written 
statement that those plots were allotted 
to Shibaran and Hibaran on oral parti- 


. 52. Learned counsel then referred 
-fo Ext. O (2) dated the 18th August, 
934, a usufructuary mortgage bond by 
way of conditional sale executed by Pra- 
yag Singh and Ramgulam Das in favour 
of Jamuna Singh _and Chandreshwar. 
Singh. In my opinion, this document 
hardly helps the contention” of learned 
counsel, If there was a partition, the 
conditional sale would not have taken 
place in the joint names of the father of 
defendants 4 and 5 and defendant No. 1. 
Mr, Sinha further referred to Exts, A, A 
(4) and A (11). Ext. A is the sale deed 
executed by Pramod Ban Behari Prasad 
Singh and another in favour of defen- 
dants 1 to 3 By this deed twelve annas 
Share out of sixteen annas proprietary 
A terest including Khudkasht and Bakasht 
land situated in village Toi bearing tauzi 
l A ia 4456C and 2465B was purchased. 

7 e 
ed that the executants 
need of money for payment of prin= 
cipal debt with interest amounting to 
Rs, 1382/-. on account of handnote dated 


the 14th November, 1946, The money was. 


taken by executant No. 1 and it was pay~ 
able to Shibaran Singh. Ext. A (4) is also 
of the same date and the parties to 
this document are the same as in Ext. A. 
The description of the property vended is 

e whole and entire sixteen annas pro- 
prietary interest. including Khudkasht 
and Bakasht land in village Toi bearing 
tauzi No. 9027. Ext. A (11) is also of the 
Same date and the parties thereto are same, 
The subject matter of sale is a decree 
obtained by the executants for the arrears 
of rent against various tenants, including 
Sato Singh, Learned counsel submitted 
that twelve annas interest under Ext. A 
Was purchased by defendants 1 to 3 
whereas four annas interest belonged to 
one Ram Prasad from whom Shibaran 
and Jamuna Prasad Singh had purchased. 
Four annas interest of Ram Prasad was 


recital portion it is mention-+. 
stood in- 


Chandreshwar Singh v. Ramchandra Singh 


[Prs. 51-53] Pat. 233 


subject to Thika lease in favour of Bera- 
dar Singh-vide Ext, Adated the 8th Jan- 
uary, 1912, Shibaran and Jamuna re- 
deemed the same on tthe 28th Jeth 1336 
Fasli. which corresponds to May or June, 
1929-vide Ext. .B. Upon twelve annas 
proprietor’s interest of the said tauzi, the . 
names of defendants 1 to 3 were record- 
ed in register D. whereas ‘the names of 
Shibaran and Jamuna stood recorded only 
in respect of four annas interest, till it 
vested in the State of Bihar under the 
Land Reforms Act. 


_ 53 | Ext, EE (1) is the Hukumnama 
by Nandkeshwar Prasad Singh and others 
in iavour of Chandreshwar Singh dated 
the 15h Aghan 1347 Fasli corresponding 
to the Ist December, 1939. The recital 
of the said Hukumnama, which has been 


_ referred to, reads as: 


ay 


“We perpetually settled with you this 
Knhud-kasht land to the extent of our 12 
annas share, as raiyati interest ........ foe 
The Hukumnama relates to tauzj No. 
6902. In this connection reference was 
als> made to Ext. L (2), which is a peti- 
tion dated the 12th November, 1947, for 
execution of rent decree dated the 17th 
November, 1944, filed by Chandreshwar 
Prasad Singh and others as decree-holders 
in Rent Execution Case No, 798 of 1947. 
Sato Singh and others are shown as judg- 
ment-debtors-Ist party and Shibaran 
Singh and others are shown as judgment- 
debtors-2nd party. This also relates to 
tauzi No. 6902, In the said petition it is 
mentioned that at the time the decree 
wes passed, 4 annas share belonged to 
the judgment-debtors-second party and 
the same was their share till the date of 
filing of the execution case. Therefore, 
a notice under Section 158 of the Bihar 
Tenancy Act was necessary to be issued 
and so they were impleaded as judgment 
debtors-second .party, Ext. IL is the sale ` 
certificate in Execution Case No, 798 of 
1947 dated the 1st October, 1948. In the 
Sele certificate it was certified that the 
decree-holders had purchased at a sale by 
public auction on the 16th August, 1948. 
the property specified therein. Learned 
counsel thereafter referred to Ext,.Z (8). a 
certified copy of Register D bearing tauzi 
No, 6902. in order to show that 12 annas 
interest therein in the names of defen- 
ants 1 to 3 was recorded- in register D. 
In my opinion, in order to appreciate. the 
contention of the learned counsel. it will 


-= be necessary to refer to Ext, L. which I 


nave mentioned in the earlier part of my 
judgment. Itmay be recalled thata com- 
promise petition dated the 21st July. 1952 
was filed in mutation cases Nos. 92 to 96 
of 1951-52, In the said compromise peti- 
tion Ram Chandra Singh and others are 
the applicants whereas Mt. Baso Kumri 
is the objector. The relevant portion of 
the petition is as follows'— 


ed 


26th December, 


- mentioned that till then 
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“That names of both the parties in 
fiointness with the persons whose names 
stand registered in register D from þe- 
fore should be registered in register D 
A PEER Be it noted that so long as _ the 

foresaid Musammat will live in the joint 
family, she will be getting maintenance 
from the joint family, and that marriage 
of the daughter of Musammat will be 
performed by the joint family in keeping 
with means and status (of the family).” 
The other relevant document is Ext. 
L (1), which is an application dated the 
1952; of Ramchandra 
Singh (Plaintiff No, 1), Shyam Sakal 
Singh (defendant No. 4) and Maheshwar 
Singh (defendant No, 5) in mutation case 
No. 92 of 1951-52. The opposite party 
therein are Chandreshwar “Singh, Fauz- 
dari Singh. and Jangli Singh sons of 
Jhari Singh (defendants 1 to 3), In the 
said application tauzi No, 6902 is mention- 
ed. In paragraph 1 thereof it is clearly 
the plaintiffs and 
the defendants were the members of the 
joint family and defendant No, 1 was 
the karta of the family. The applicants 
alleged that defendant No. 1 out of 
motive fraudulently filed a forged muta- 
tion petition in the name of Ram Chandra 
Singh, one of the applicants, in mutation 
ease No. 368 of 1929-30 in respect of 
tauzi No. 6902 and got his (Ram Chan- 
dra’s) name registered in respect of four 
annas share out of 16 annas without fhe 
knowledge and ‘information of the appli- 
cants, Chandreshwar Singh (defendant 
No. 1) got his name and the names of 
his full brothers Fauzdari Singh and Jan- 
gli Singh recorded in respect of the re- 
maining 12 annas share in Case No. 409 
of 1947-48. The applicants further stated 
therein that they were share-holders of 
eight annas out of sixteen annas, In 
other words. four annas share belonged 
to applicant Ram Chandra Singh and four 
annas share belonged to Ram Sakal Singh 
and Maheshwari Singh and the remain- 
ing eight annas share belonged to Chandre- 
shwar Singh, Fauzdari Singh and Jangli 
Singh, The applicants. Jangli Singh, Fauz- 
dari Singh and Chandreshwar Singh are 


_ the rightful heirs of Shibaran Singh and 


Hibaran Singh. In the application it was 
prayed that the names of the applicants 


‘ be registered in register D in respect of 


eight annas share of the said tauzi after 
making amendment under Section 28 of 
the Land Registration Act. 

54. Keeping in view these Exts. L 
and L (1) particularly the former. I find 
that in Ext, Z (8) the names of plaintiff 
No, 1, defendants 4,5 and 6 (Mt. Baso 
Kumri) and Mt, Jago Kumri widow of 
Shibaran, and the names of defendants 
1 to 3 are entered and in the remark 
column it is mentioned that the entry is 
Made in accordance with the compromise 
petition in mutation case No. 92M of 
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_ relating to tauzi No, 6902 etc. 


._ been filed but they relate only to 
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1951. These documents further indicate 
that the plaintiffs and the contesting, de- 
fendants were members of the. joint 
family and the properties were joint. 


55. Mr. Sinha, however, contend- 
ed that the recital in paragraph 2 of the 
petition, Ext. L (i) that defendant No. S 
fraudulently filed a forged mutation case 
No. 368 of 1929-30 could not be true as 
Ram Chandra Singh, who examined him- 
self as P.W, 18 on the 1st July. 1962. stat- 
ed his age as 30 years, Therefore, he 
could not have been even born in the 
year 1929 so that his name might have 
been mutated. As regards Ext. L, he sub- 
mitted that the said compromise petition 
was not signed by defendants 1 to 3 nor 
they had any notice of the mutation cases 
Nos, 92 to 96 of 1951-52. He referred to 
the evidence of D.W. 24, who stated gm 
paragraph 32 that the names of the par= 
ties were separately recorded in respect 
of their tauzis. Defendants 4 to 6 gof 
their names fraudulently entered in 1951 
or 1952 in respect of tauzi No. 6902 ete. 
in register D. He got information of that 
fact about 24 or 3 years prior to the date. 
of his deposition. Prior to the vesting of 
the estate under the Land Reforms Ac} 
he used to pay revenue and cess in ress 
pect of the shares of defendants 1 ‘to 3 
In my. 
opinion, the allegation regarding fraud iS 
vague, It has not been pleaded on behali 
of defendants 1 to 3 as to what was the — 
nature of fraud as required under Orden 
6. Rule 4 of the Code of Civil Procedure; 
They did not state that the summons O 
notice were suppressed in the mutation 
case nor the defendants have filed order 
sheet of that case to establish that note 
Ces were suppressed and they had no 
knowledge about the mutation case. They, 
have also not filed chalans showing pay- 
ment of revenue or cess after the afore+ 
said compromise in the mutation casg, 
No coubt on their behalf Exts. Y to Y (6) 
shovring payment of revenue challans hara 
period before March, 1952, Rameshwag 
Ram (D.W. 35), who was examined of 


' behalf of defendant No, 6, stated in his 


evidence that he was a peon attached %o 
the Monghyr Collectorate. He knew Akh®; 
leshwar Singh, peon, of the Collectorate: 
The deponant was acquainted with 
his writing, The report of Akhileshwar 
Singh was, therefore, marked as Ext. 


'A-1. We called for the original report and 
. examined the same in presence of coun 


se] of the parties, It clearly shows that 
defendants 1 to 3, who were parties to 
that case, were served with notices, 
Hence, even if they did not appear, the 
final order in that case will bind them. 


56, Learned counsel then - refeue 
red to Exts. G series, which are rent Tres 
ceipts, In my opinion, when the acquisi- 
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tion of the properties by themselves in 
the names of different members of the 
family are not sufficient to establish 
partition, these rent receipts are, equally 
Of no avail. I have already mentioned in 
the earlier part of my judgment the ob- 


servation of their Lordships in AIR 1925 - 


PC 132 (supra) that a definition of shares 
in revenue and village papers, by its 
affords a very slight indication of actual 
partition in a Hindu family. Therefore, 
fn my opinion, no useful purpose wil] be 
served by dilating upon the various rent 
receipts. 


57. Next he referred to the 
chaukidari receipts, Exts. D_ series, in 
order to show that the various houses 
of the joint family were partitioned and 
the different members after partition were 
living separately and paying separate 
chaukidarj taxes, Learned counsel urged 
that the plaintiffs have not filed any 
rebuttal evidence to that of Chaukidari 
receipts. He submitted that the assess- 
ment list for the years 1915-1957 were 
destroyed under the rules and the as- 
sessment lists for the year 1959 was badly; 
eaten up by, white ants. Only the assess- 
ment list for the years 1958 and 1960 
were sent when they were called for. In 
order to substantiate this contention he 
referred to the destruction report dated 
the 5th September, 1962, Ext. S. He also 
referred to the evidence of D.W. 24, who 
stated in paragraph 6 that all the four 
sons of Ganauri Singh began to pay their 
chaukidari tax separately after partition. 
After the death of Dilbaran Singh, his 
son Bahadur Singh began to pay chauki~ 
dari tax on behalf of his family. After 
_ Bahadur’s death, his brother Jamuna 
alias Ram Pratap began to pay chaukidari 
taxon his behalf. When Ram Pratap died 
chaukidari tax was paid on behalf of 
that family by defendant No.-4, Shyam 
Sakal Singh. For the last 10 years such 
tax was being paid separately by Shyam 
Sakal Singh, Maheshwarj Singh and Ram 
Chandra Singh, who belonged to the 
branch of Dilbaran Singh. Their mess was 
separate but their. propertiés were joint. 


58. In my view, those chaukidari 
receipts, Exts. D series also do not in 
any way establish previous partition. In 
this connection reference may be made 
to the statements of D. W. 24, who is 
defendant No, 2 himself, in paragraph 7 
of his evidence, wherein he said that for 
the last 9 or 10 years defendants 1 to 3 
used to pay chaukidarij tax separately 
though their business and properties were 
still joint. They clearly show that even 
if a person may be joint, chaukidari tax 
can be paid separately as they themselves 
were doing and that shows the usual con- 
duct of the family in paying separate 
chaukidari tax. Reference may be made 
to AIR 1960 Pat 548 wherein it was held 
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at page 550 that chaukidari receipts are 
of little weight in determining the ques- 
tion of separation or jointness. Similar 
view was taken in a Bench decision of 
this Court in (1966) ILR 45 Pat 314.. In 
that case Exts, G series being chaukidarl 
receipt were filed in order to establish 
prévious partition. Their Lordships at page 
317 observed that those documents did 
not show that, P. W. 18 (plaintiff No, 1) 
in paragraph 14 stated in his evidence 
that the chaukidarj receipts filed by de- 
fendants 1 to 3 were all - manufactured 
documents and they were brought into 
existence by collusion with the chauki- 
dari assessors and panches. It will not 
be necessary to deal with the question 
whether those receipts were forged or 
not in view of the observation that those 
receipts are not of any consequence to 
establish previous partition. 


59. The documents dealt - with | 
above, filed on behalf of the defendants 
1 to 3 were considered relevant. and only 
they were referred to us by Mr. Sinha. 
Other documents on the record are not 
important and, therefore, learned counsel 
has not referred to them, He, however, 
contended that various documents discuss- 
ed above, if taken individually may not 
be sufficient to establish previous parti-. 
tion, but, if taken collectively. they do 
So establish. In my view, even if they 
are so taken they do not prove that there 
Was previous partition, On the contrary, 
some of them, which I have already re- 
ferred, are indicative of the fact that the 
members were still joint, 


60. Now I proceed to examine 
how far the documentary evidence ad- 
duced on behalf of the plaintiffs lend sup- 


` port to their case that the properties were 


joint for which they sought partition. 
One of the important documents, which 
have been filed on behalf of the plaintiffs, 
to establish jointness is Ext. 4 (b) which 
Is a plaint in Mortgage Suit No, 33 of 
1927 filed in the Court of Munsif at 
Jamul in- the district of Monghyr on the 
Ist March, 1927, In that case Shibaran 
Singh, Hibaran Singh, Jamuna Prasad 
Singh (father of defendants 4 and 5) 


‘Chandreshwar. Singh (defendant No. 1). 


Fauzdar Singh (defendant No. 2), Jangli 
Narain Singh (defendant No. 3), as minor, 
arup Singh (minor) husband of 
plaintiff No. 2, Ramnandan Singh minor 
son of Shibaran Singh and Ram Sakal 
Singh (defendant No. 4) are the plaintiffs, 
whereas one Guru Prasad Singh and 
others are the defendants, The first para- 
graph thereof reads as:—~ 
_, “The plaintiffs are the members of a 
joint family governed by the Mitakshara 
School of Hindu Law and the mess and 
business and residence of. all the plain- 
tiffs are joint and the plaintiff No. 1 is 
the head member and Karta of the family. 
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and Jhari Singh, the brother of the plain« 
tiff No. 1 died in state of jointness leav- 
ing behind the plaintiffs”. 

This exhibit is proved by Kesho Prasad 
(P.W. 3). a pleader’s clerk. He stated in 
his evidence that he was acquainted with 
the writing of Kameshwar Prasad, Mu- 
harrir, who scribed the plaint. The plaint, 
excluding initial put on it was marked 
as Ext, 4 (b). The deponent, however 
stated in cross examination that he could 
not say if the contents of Ext, 4 (b) were 
correct or incorrect, On the basis of his 
evidence Mr, Sinha contended that it did 
not prove the signatures of defendants 1 
and 2 nor the signature of baran who 
signed as guardian on behalf of defendant 
No. 3, the latter being minor, According 
to learned counsel, defendants 1 io 3 
did not join the institution of the suit 
though it appears that the suit was also 
filed in their names. The plaintiffs have 
not proved the Vakalatnama filed on be- 
half of defendants 1 to 3. 


61. In this connection he referred 
fo the evidence of D.W, 24. In paragraph 
19 he stated that he had not filed mort-~ 
gage suit against any Gur Prasad 
Singh. His father had advanced loars to 
Gur Prasad Singh on the basis of sim- 
ple mortgage deed and a hand note. Both 
of them were destroyed by fire. Later 
on Jamuna Singh fraudulently filed a 
suit against Gur Prasad Singh on the 
basis of the said dues, The signatures of 
the deponent and Chandrashwar Singh 
(defendant No, 1) on the plaint of title 
suit No. 33 of 1927 were not genuina. 
Those signatures were marked Y/11 to 
Y/14 for identification. In cross-exami- 
nation this witness in paragraph 53 stat- 
ed that it was not a fact that a mort- 
gage suit was filed against Gur Prasad 
on behalf of the joint family of the 
parties, He did not remember when the 
simple mortgage bond executed by Gur 
Prasad Singh in favour of Jhari Singh 
was burnt. He denied the suggestion that 
the signatures marked Y/11 to Y/14 were 
genuine, 


62. Mr. Sinha urged that they 
had filed collusive suit in order to create 
evidence of jointness and, : therefore, 
‘they deliberately made false assertions 
In paragraphs 1 and 7 of the plaint that 
the members of the family were joint. 
The plaintiffs have not even filed the 
origina] mortgage bond on the basis of 
which the suit was filed and they have 
falsely alleged that it was destroyed by 
fire, He submitted that on behalf of the 
plaintiffs only the order sheet dated the 
5th June, 1928 of title suit No. 33 of 
1927 Ext. 13 (a) was filed and they pur- 
posely suppressed the other portion of 


the order sheet. Therefore. the defen- 


dants have filed the entire order sheet, 
which is marked Ext, BB (5), and be- 
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fore this Court they prepared supple- 
mentary paper book containing the said 
order sheet, He referred to the order 
sheet of the 23rd June, 1927, which shows 
that the plaintiff applied for time.’ De- 
fendant No. 2, Tirjug Prasad Singh en- 
tered appearance, The suit was adjourned 
to the 5th July, 1927. On that date dex 
fendant No. 2 filed written statement. 
Next he referred to the order dated the 
5th November, 1927. On that date the 
plaintiff filed a petition for time alleging 
that defendant No, 2 was dead and he 
Was not able to trace out his heirs 
till then. Then he referred to the order 
dated the 27th February, 1928, when 
plaintiff No. 1 and defendant No. 1 as 
well as the guardian-ad-litem of the 
minor defendants 3 to 4 put in joint 
petition for trial of the suit in the arbi- 
tration of Raghunandan Singh of Ram- 
pur and that the parties would abide 
by the award of the arbitration. On the 
basis of the aforesaid orders in the suit, 
Mr, Sinha submitted that it was plaintiff 
No. 1 alone, who was playing the role 
in the suit and instead of fighting the 
suit he brought about compromise since: 
it was a collusive one, On the 5th June, 
1928, the following order was passed i 
that suit ? 

“Defendant No. I puts in a petition 
ve compromise consented to by the plains 


Ordered 


Suit is decreed in terms of compromise.” 
Learned counsel submitted that Gur 
Prasad Singh, defendant No. 1, was in the 
camp of the plaintiffs and Baso Kumri, 
defendant No. 6, as it would be eviden# 
that Gur Prasad’s son Sato Singh, who 
was defendant No, 3 in title suit No. 33 
of 1327, deposed on behalf of defendant 
No, 6 as D.W. 33 in the present suit and 
supported the case of the plaintiffs that 
the properties were joint, 


63. In. order to counteract the 
assertion made in the plaint of title suit 
No. 33 of 1927, and in order to establish 
that it was a collusive suit, Mr. Sinha 
also referred to Ext. V, a written state< 
ment filed by Nandkeshwar Singh on the 
5th July, 1927, the relevant portion of 
which reads as: 


“That, the allegations of the plaintiffs 
that Jhari Singh is a member of a joint 
family having common business with the 
plantifis, and that at present the head 
member and Karta of the family and the 
guardian of minor plaintiffs is plaintiff No. 
1, are quite false and for the purpose of 
suit. until a guardian of minor-plaintiffs 
is appointed by the Court, this suit is 
quite fit to be dismissed. Likewise the alle 


‘gations regarding all the defendants con- 


stituting a joint family and defendant 
No. 1 being the head member and Karta 
of the family are wrong and meant for 
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purposes of the suit. Defendant No. 1 is 


not major, rather he is minor, and the 
plaintiffs have not even appointed any 
guardian for him. For this reason also, 


this suit suffers from defect of parties.” 


64. I am not inclined to accept 
the contention of the learned counsel that 
the suit was collusive. It is not under- 
standable as to why Shibaran, who was 
plaintiff No. 1 in title suit No. 33 of 
1927, would act against the interest of 
defendants 1 to 3 particularly in view 
of the evidence of defendant No. 2 
(D.W. 24) himself, who stated in para- 
graph 4 of his evidence that Shibaran 
had great affection and love for defen- 
dants 1 to 3. He, therefore, executed a 
will in respect of his properties on the 
18th August,’ 1950, in favour of those 
defendants and it was defendants Nos. 1 
to 3, who used to look after his affairs 
‘before his death, Moreover, by the com- 


promise in title suit No, 33 of 1927 plain- ` 


tiff No. 1, i.e. Shibaran Singh, obtained 
a decree for the benefit of the plaintiffs 
including the present defendants 1 to 3. 
I have no reason to doubt- the evidence 
of Ramchandra Singh, plaintiff No, 1. 
(P.W, 18) who stated in his evidence that 
the suit was filed on behalf of joint 
family against one Gur Prasad Singh. It 
was not a fact that the original bond 
was not burnt and the suit was fraudu- 
lently filed on that ground. Mr. Bal- 
bhadra Prasad Singh, Advocate General, 
appearing on behalf of Baso Kumri, de- 
fendant No, 6, submitted that the state~ 
ment made by the plaintiffs in the plaint 
of title suit No. 33 of 1927, was binding, 
' even on Chandreshwar Singh and Fauz- 
dari Singh, although their signatures were 
not formally proved because of the pro- 
visions contained in Section 90 of the 
Evidence Act, the document being more 
than 30 years old. The relevant portion 
of that section reads as: 


“When any document, purporting or 
proved to be thirty years old, is produc-~ 
ed from any custody which the Court in 
the particular case considers proper, the 
Court may presume that the signature 
and every other part of such document, 
which purports to be in the handwriting 
of any particular person, is in that per- 
son’s handwriting and, in the case of a 
document executed or attested, that it 
was Guly executed or attested by ‘the 
persons by whom it purports to be exes 
cuted and attested.” 


65. Mr. Sinha, however, drew our 
attention to the evidence of D.W. 24 who 
stated that those signatures purported to 
have been put by him and Chandreshwar 
Singh were not genuine and they were 
not their writings. On the basis of his 
evidence he submitted that the presump- 
tion is rebutted. Therefore, Section 90 of 


Chandreshwar Singh v. Ramchandra Singh  [Prs. 63-67] Pat. 287 


the Evidence Act is not attracted to the 
instant case, In my view, his meagre evi- 
dence on this point does not rebut the 
presumption. Chandreshwar Singh, defen- 
dant No. 1. of the present suit, does nof 
even come forward to deny his signa-~ 
ture, If really those were not their signa~ 
tures, the contesting defendants ought to 
have taken care to get them examined 
by an expert but they have not done so. 
Therefore, I am inclined to accept the 
submission made by the Advocate General 
and to hold that Ext. 4 (b) has com« 
plete protection of Section 90 of the 
Evidence Act. and the signatures of the 
Plaintiffs on the plaint of the title suit 
No. 33 of 1927 are presumed to be genuine. 
, GG. The other documents on which 
reliance has been placed and on which 
the court below has also relied for hold- 
ing that .the properties were joint, are 
Exts, 3 (c) and 3 (d). Both are petitions 
under Section 40 of the Bihar Tenancy 
Act in respect of village Tatarpur Tauzi 
No. 6901 filed by Shibaran Singh. Ext, 3 
(c) is dated the 28th September, 1947, 
filed in Case No. 3212 of 1947-48 whereas 
Ext. 3 (d) is dated 26th Sept, 1947 filed 
In Case No, 3210 of 1947-48. In the column 
meant for the applicant the names of 
Shibaran Singh and Chandreshwar Singh 
(defendant No. 1) find place. in both the 
petitions, Therefore. it was contended on 
behalf of the plaintiffs as well as defen- 
dant No, 6 that if the properties were 
not joint what was the necessity of both 
baran and defendant No. 1 in filing 
petitions for commutation under Section 
49 of the Bihar Tenancy Act. P.W. 18 
stated in paragraph 22 of his evidence 
that their lands situated in Tatarpur were 
originally bhawli but later on Shibaran 
Singh and Chandreshwar Singh got the 
Same commuted into nakdi in the pro- 
ceedings under Section 40 of the Bihar 
enaney Act, He denied the suggestion 
that Jamuna Singh alias Ram Pratap 
Singh fraudulently got them commuted 
into nakdi whereas D. W. 24 stated in para- 
graph 20 of his evidence that “they never 
applied for mutation of rent in respect 
of the lands situated in village Tatarpur. 
Subsequently, they learnt that Jamuna 
Singh got the rent of those lands fraudu- 


lently commuted into nakdi without their 
knowledge, j j 


: Mr. Sinha further contended 
that on those applications Chandreshwar 
Singh, defendant No. 1, had not put his 
signature at all. Simply because his 
name also occurred in the column meant 
for applicant, that would not affect his 
right nor lt would show that the proper- 
ties were joint, He submitted that even 
the signatures of Shibaran on those ap- 
plications were not genuine. Learned 
counsel referred to such suggestion 
made to P.W. 18. who stated in para~ 
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graph 59 of his deposition that Jamuna 
Singh had also an interest in the lan 
covered by Exts. 3 (c) and 3 (d) and that 


it was not a fact that Jamuna Singh had ` 


filed those papers without the knowledge 
of Shibaran i and Chandreshwar 


Singh. He also referred to the evidence 
of P.W. 11. who stated that he knew 
Shibaran Singh son of Ganaurj Singh and 
also his writings, The two applications 
(Exts. 3 (c) and 3 (d)), were written by 
the said Shibaran Singh and they bore 
his signatures, In cross-examination, as to 
the suggestion, in paragraph 2 he stated 
that it was not a fact that Exts. 3 (c) and 
3 (d) were not in the writing of the 
aforesaid Shibaran Singh and that he did 
not know his writing. In this connection, 
lastly he referred to the evidence of 
P.W. 14. who stated in his evidence that 
he knew the parties and had seen the 
disputed lands which are in village Toi 
and Tatarpur, besides others, In paragraph 


10 he stated that Shibaran Singh was a. 


bit literate, and that he knew only how 
to write his signature. He could not write 
even a letter, On the basis of the afore- 
said evidence learned counsel submitted 
that Shibaran could not have written the 
contents of the aforesaid petitions with 
is own hand. In my view, this submis- 
sion of Mr. Sinha is well grounded, par- 
ticularly in view of the finding which I 
have given with regard to his. knowledge 
of Kaithi script and his inability of writ- 
ing correct words, while dealing with the 
question whether his signature on Akha- 
ota was genuine or not on comparing tne 
same with his signatures. Exts. 3 (7) and 
B (9) on Ext. A (42), It was not possible 
to write the entire contents of the two 
applications. for Shibaran Singh could 
not have made even endorsements 
correctly under Exts. B (7) and B (9). 
In that view of the matter, no  uselw 
purpose would be served by dilating up-. 
on the arguments advanced by the par- 
ties with respect to Exts. 3 (c) and 3 {d}. 
They should be completely ignored, Ext. 
16 is the rent commutation schedule of. 
Cake No. 3210 of 1947-48 and Ext. 16 (a) 
is the rent commutation schedule of 
Case No. 3212 of 1947-48. Therefore, these 
two. bits are also of no avail to a 


- Another set of 
which had been relied upon on behalf of | 
the plaintiffs and which also have been 
relied upon by the court below on the 
question of jointness are Exts. 3, 3 (a). 
3 (b) and 14, Ext, 3 (a) is an execution 
petition in rent execution case No. 350 
of 1951 dated the 23rd February, 1951. 
Shibaran Singh together with defendants 
1 to 5, it appears, had inii otne 


a fet der, Saat a, Ba 
others re of tan of i. INO. 
6902, Subsequently. after the death of 
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A. L Re 
Shibaran Singh the same was executed 
by the remaining five decree-holders. 
Ext. 3 is an objection petition filed by ona- 
of the judgment-debtors in rent execu- 
tion case No, 350 of 1951 impleading 
Cnandreshwar Singh, Fauzdar Sing 

Jangli Singh, Shyam Sakal Singh and 
Maheshwari Singh as opposite first party, 
His objection petition was registered as 
miscellaneous case No, 66 of 1952. Theres 
in an objection was raised regarding nonm 
jainder of the wife and daughter-in-law 
of Shibaran Singh. after the latter’s 
death. Thereafter a rejoinder petition dat- 


ed the 14th August, 1952, Ext. 3 (b) = 
e 


ed in the said case on behalf of 
decree-~holders, that is, defendants 1 to 


5 of the present suit. Therein, it is clear 
ly mentioned that Shibaran Singh having 
died after passing of the decree in a 
state of jointness with the other decree- 


-hoiders, the execution case was quite 


maintainable, Ext. 14 is the certified copy 
of the judgment in the said misc. . case 
No. 66 of 1952 dated the 10th September, 
1952, wherein it was decided by the 
learned Munsif that Shibaran Singh died 
în a state of jointness with other decree- 
holders and as such the execution case 
Was maintainable even in the absence of 
his widow and daughter-in-law. . 


69. Mr, Sinha pointed out that Ext. 
3 (>) was proved by Jugeshwar Prasad 
(P. W. 2). who simply stated in his. evi- 
dence that he knew the writing of Dwari- 
ka Prasad Muharrir, The petition had 
been drafted by him and it bore the ini- 
tial of Taiyab Babu, Learned counsel 
showed, that Ext. 3 (b) did not contain 
the signature and verification of Chans 
dreshwar Singh defendant No. 1. It bes 
ing not 30 years old, its due execution 
cannot be presumed under Section 90 of 
the Evidence Act. It was further argued 
that even the statement made in Ext, 3 
(b) regarding jointness was not sufficient 
to bold that the plaintiffs and the defen- 
dants were joint. Sometimes casual state- 
ments are made in order to suit a particular 
purpcse. In order to substantiate his con- 
tention he relied on Venkatapathi Raju v. 
Venkatanarasimhg Raju (AIR 1936 PC 
264). In that case the issue to be decided | 
was whether the family was separate or 
joint, Their Lordships held at pages 268- 
269 as under: ` . 

E cescosssseneeelt sometimes happens | 
that persons make statements which 
serve their purpose or proceed upon ig- 
norance of the true position? and it is not 
their statements, but their relations with 
the estate, which should be taken into 
consideration in determining the issue...... 
The above dictum of their Lordships was 
followed in Mst. Rukhmabaj v. Laxmina- 
Tayan. (AIR 1960 SC 335). In that case 
also the issue was whether one of the 
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‘members of a joint Hindu family separat- 
ed himself from others by renouncing 
his interest in the joint family property. 
In noticing the admissions alleged to have 
been madé by some members of the fami- 
ly accepting the partition, it was similar- 
ly held, Learned counsel also relied on 
(AIR 1938 PC 13) where their Lordships 
Said that it is by no means a rare 
that a- person makes a statement that he 
is a,member of a joint family with his 
relative. but has reasons of his own for 
ing that statement. It is not his 
Statement, but his actings and dealings 
with the estate, which furnish a true 
guide to the determination of the ques- 
tion of the jointness or otherwise. 


70. In my view. those observa- 
tions of their Lordships in various eases 
referred to above, do not lend support to 
the contention of the learned counsel on. 
. the facts and circumstances of the instant 
ease, It may be noticed that their Lord- 
Ships have not laid down a general pro- 
position of law, It depends on the facts 
of each case. Whether there ‘was previ- 
‘ous partition or not is a question of fact. 
Moreover, in 
documents, which I have discussed above, 
are evidence of actings and dealings of 


the parties with the estate. I have al- 


ready shown above that even prior to the 
alleged date of oral partition there used 
to be transactions in. the names of indi~ 
vidual members of the _ family, That 
apart, the statement made in Ext, 3 (b) is 
not a solitary one. There are various 
other documents containing various -asser- 
tions filed by defendants 1 to 3 themsel- 
ves which lend support to the evidence 
that the properties were joint and there 
Was no previous. partition. 

T1. Another set of documents re~- 
lied upon by the plaintiffs are Exts, 4 
and 4 (a). Both are plaints dated the 


24th September, 1953, the former in case . jy 


No. 962 of 1963 and the latter in case 
No. 960 of 1963. The plaintiffs in both 
of them are Samla Prasad Singh and 
others and the defendants are plaintiff 
No. 1 and defendants 1 to 5 of the pre- 
Sent suit and the widow of Shibaran. In 
my opinion, these documents are not im- 
portant to show jointness. Simply be- 
cause the landlords chose to sue them 
Jointly, it cannot be inferred that they 
were members of the joint family. 


72. The last document, which was 
referred to on behalf of the plaintiffs is 
Ext. 11, which is a deed of exchange 
dated the 22nd June, 1956, executed by 
Garbhu Mahto, being the first party and 
defendants 1 to 4 being the. second y. 
Defendant No. 4 had also signed for self 
and as guardian of his brother Mahesh= 
wari Prasad Singh, defendant No, 5 and 
of his minor uncle Ramchandra Singh 
plaintiff No. 1, By this deed of exchange 


the present case various. 


“partition 
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Garbhu had given 20. decimals of land 
bearing plot No. 2569 to the second party. 
namely, defendants 1 and others, who in 
exchange had given their land bearing 
plot No. 2232 to Garbhu having the same 
area, P. W. 18 has stated in paragraph 20 
of his deposition that the disputed lands 
situated in Dhanuki were jointly cultivat- 
ed by the parties. They got those lands 
by means of exchange from Kameshwar 
Mahto. and others, The lands. which 
were given to Kameshwar Mahto and 
others belonged to the joint family of the 
plaintiffs and. defendants 1 to 6. The 
deponent was taken: to the registration 
Office to execute the deed of exchange 
but defendant No.-1 did not allow him 
and Maheshwari to execute them althouh 
they were major, and got them executed 
by Shyam Sakal Singh as their guardian. 
Kameshwar Mahto and others also eXe- 
cuted 5 deeds of exchange in favour of 
the parties: one of the deeds was execut- 
ed by Garbhu Mahto. (Ext. 11). On the 
basis of this deed (Ext, 11) it is contend- 
€d on behalf of the. plaintiffs that since 
the plaintiffs and the defendants were 
Joint they: had jointly executed the deed 
of exchange as late. as 1956. Had they 
been separate, they would not have joint- 
ly executed the deed of exchange, On 
the other hand, Mr, Sinha referred to the 
evidence of D.W, 24 in paragraph 12 to 
Show that the parties had 7.72 acres of 
ancestral land in village Dhanuki. Out of 
them 6.17 acres were wrongly recorded 
in the name of one Hukum Mahto. There~ 
fore, they fought with Hukum Mahto up 
to the High Court and there they suc- 
ceeded. Thereafter they gave those lands 
to Hukum Sin means of exchange 
and the latter gave 7.72 acres of land to 
them in the same manner. Out of those 
7.72 acres defendants 1 to 3 got 9 bighas 
Ə kathas whereas the plaintiffs and de= 
fendants 4 and 5 got 3 bighas -2 kathas. 

r urged that since there was 
common litigation, therefore. both the 
plaintiffs and all the defendants joined in 
the exchange even though they were se- 


parate. : 

713. The plaintiffs’ counsel how- 
ever, pointed out that defendants 1 to 3 
had filed an application dated the 7th 
February, 1959, with a prayer to amend 
the written statement. which was allowed 
by the court, According to the said am~ 
endment, they have shown 20 decimals of 
land bearing plot No. 2569 to have been 
allotted to them only. According to the 
counsel for the plaintiffs Ext, 11 at least 
falsified the case of defendants 1 to 3 that 
there was previous oral partition and on 
20 decimals of plot No. 2569 
were allotted to defendants 1 to 3. In my 
Opinion, that may be so, but Ext. 11 is 
not important for coming to the conclu- 
Sion that the parties were joint, since all 
were benefited by the exchange. How- 


f 


‘Towed in part, as indicated 
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ever" ‘after. considering various other 
doctiments, ‘which I have referred to 
bove, I am inclined to accept the plain- 


- tiffs’ case that the properties were joint 


and there was no previous partition, The 
evidence on the point of jointness adduced 
by the plaintiffs is superior to that of the 
defendant-appellants. I find no reason 
to differ from the findings of the ccurt 
below on issue No. 7, and I hold that 
there was no previous partition. 


74. As regards allocation of dif+ 
ferent shares to the parties, I have dif- 
fered from the findings of the court be- 
low as given by it, on issue No. 9. In 
+the earlier part of my judgment I have 
held that Baso Kumri, defendant No. 6, 


‘would not be entitled to 1/3 share in the 


40int family properties as held by the 
court below. Instead she would be en~ 
titled only to 1/6th share. Therefore, to 
that extent the shares of the plaintiffs, 
defendants 4 and 5, and defendants 1 to 
3 shal] be augmented. Hence, the share 
of the plaintiffs will be 5/24th thereof 
defendants 4 and 5, 5/24th of defendants 
to 3, 5/12th, The judgment and the de- 
cree of the trial cour; stands modified 
accordingly. toos 


75. In the result, the appeal is al- 
i above, The 
parties shall bear their own costs of this 
Court 


SHAMBHU PRASAD SINGH, Ju— 
YG. I agree. . 
Appeal allowed in part. 
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: The Managing Committee, Town 
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tioner v. President, Board of Secondary 
Education, Bihar, Patna and others, Res- 
pondents, ; , 
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of 1971, D/- 11-8-1972. 

Index Note:— (A) Education — Noti- 
fication No, I/R4-01/55-E-5172 Dt. 7-9- 
1955 issued by Education Department, 
State of Bihar, Rule 12 — No second 
show cause notice is provided in R. 12. 

(Para 5) 

_ Brief Note-— (A) After serving the 
charges upon the delinquent and after 
giving him full opportunity, no second no- 
tice is necessary. AIR 1967 Pat 160 Re- 

on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 SC 862 = (1970) 3 SCR 
. 40. Travancore Rayons Ltd. 
= v. Union of India E 
AIR 1970 SC 1802 = 72 Bom LR 

342. Mahabir Prasad Santosh 
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AIR 1967 Pat 160 1966 BLJR 
770, Lakshman Shastri v. State of 
Bihar 

Radha Raman, Man Mohan and 

Devendra Narain Sinha for Petitioner. . 

Surya Bhusan Prasad Singh and Uday 

Sinha for Respondents. 


ORDER:— This application under 
Articles 226 and 227 of the Constitution 
of Inda has been preferred by the Manag- 
ing Committee of the Town Higher Secon= 
dary School, Monghyr, through its Secre- 
tary, for quashing the order dated the 4th 
November,-1971 (Annexure 17) passed by ` 
the Prasident, Board of Secondary Edu- 
cation, Respondent No. 1, setting aside 
tha order of the petitioner discharging 
Yogeshwar Prasad Singh, respondent 
No. 4, from the post which he was hold- 
Ing as assistant teacher in the said school. 


. 2 _ In order to appreciate the point 
involvel in this application it will be 
necessary to state briefly the facts. On 
the 30th December, 1969, six charges were 
framed against respondent No. 4 ~ vide 
Annexure 1, Those charges were served 
on the 16th January, 1970, There- 
after on the 29th August, 1970: respon- 
dent No. 4 showed cause vide Annexure 
2. Subsequently, on the 26th October, 
197), the petitioner considered the show 
cause of respondent No. 4 and passed its 
resoluticn discharging the services of res- 
pondent No. 4, vide Annexure 3. Agg- 
.vTieved with the order of the Managing 
Committee respondent No. 4 preferred an 
appeal before Respondent No. 1. who 
passed the impugned order. ` 
«Be Learned counsel appearing on 
behalf of the petitioner placed before me 
the impugned order, Annexure 7. . The 
substance of the order is that the Region- 
al Deputy Director (respondent No, 2) 
after hesring the appeal of respondent 
No. 4 had submitted his report on which. 
the respondent No. 1 held by the impugned 
order tkat no sufficient ground for dis- 
ing respondent No. 4 from his ser- 
vice was made out and no opportunity to 
show cause was given to respondent No. 4 
against the proposed punishment of dis- 
charge ard accordingly he reinstated res- 
pondent No. 4 to his post. 

4, Learned counsel] for the peti- 
tioner urged that respondent No. 1 has 
erred in holding that the second show 
cause notice was necessary. In order to 
substantiace his point he relied on Laksh- 
man Shastri v. State of Bihar. 1968 B. L. 
J. R. 770 (AIR 1967 Pat 160). 
That was a case in which a teacher was 
discharged from service by the Managing 
Committee under Rule 12 of notification 
No. 1I/R4-01/55-E-5172 dated the 7th 
September. 1955, issued by the Education 
Department, In that case it was aruged 
that the principle of Article 311 of the 
Constitution would apply and the teacher, 


— 
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before passing the order of discharge, 
ought to have been given second opport- 
unity of show cause. Mr, S. N. Dutta had 
appeared on behalf of the teacher in that 
case. Learned counsel for the petitioner 
has drawn my attention to paragraph 20 
at pages 778-779, the relevant portion of 
which reads as* 
ai eee Mr. Dutta has said that 
the principle of Art. 311 of the Constitu- 
tion is applicable in this case, and a second 
notice should have been given by the 
Managing Committee to the petitioner; 
but he has not made reference to any 
tule which makes such a second notice 
necessary. Charges were served upon 
the petitioner, and opportunity was 
given to him to defend himself. He did 
not fully avail himself of that opportu- 
nity. But that could not be a ground for 
giving a fresh mnoOtice...ccccccccscccccesee” 
Therefore, their Lordships held that there 
was no merit in the point. In my opin- 
fon in view of the above Bench decision 
of this court the contention of the learn- 
ed counsel for the petitioner is well 
founded. a 
5. Mr. Surya Bhusan Prasad 
Singh, learned counsel appearing on be- 
half of respondent No. 4 drew my atten- 
tion to rule 12 aforesaid, the relevan 
portion of which reads as: ; 
“The Managing Committee may im- 
pose the following punishment on any 
member of the staff including those on 
probation after having finally considered 
his explanation and the charges leveled 


© Warning, (ii) Censure, (iii) With- 
holding of normal increments, (iv) Dis= 
charge, (v) Dismissal.” 

In my opinion, however, that rule does 
not indicate that a second show cause no- 
tice should have heen given to respondent 
No. 4. Learned counsel then referred to 
the clarification of the said rule 12 issued 
by the Director of Public Instructions 
under his letter No. 27603-705 dated the 
28th May. 1970. In my opinion, the said 
clarification has no statutory force 
Therefore it carries no weight, We have 
to interpret only the provisions contained 
in Rule 12 referred to above. 

6. Learned counsel for respon- 
dent No. 4 then referred to the last para- 
graph of Annexure 1 which recites that 
within two weeks of the receipt of the 
Said letter respondent No. 4 wag asked 
to show cause against the allegations 
made therein as to why appropriate 
punishment should not be imposed 
against him. On the basis of the said 
recital learned counsel urged that the 
words “appropriate punishment” are 
vague particularly when five punishments 
are prescribed under Rule 12, referred 
fo above. According to him, the Manag~ 
fing Committee ought to have clearly in- 
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dicated what kind of punishment enume- 
rated in Rule 12 it proposed to impose 
on respondent No. 4. Therefore, respon- — 
dent No. 1 has rightly held that no op- 
portunity was given to the petitioner. to . 
show cause against the proposed punish- 
ment to be imposed on In my 
Opinion. this contention of the learned 
counsel for the respondent No. 4 is not 
acceptable, This could have been possi- 
ble. only when there was provision for 
giving a second show cause notice, as only 
in the second show cause notice it can 
be mentioned as to which type of puni- 
shment was proposed to be imposed on 
respondent No. 4. I have already men- 
tioned earlier that a Division Bench. of 
this court has held that in such a case © 
no second show cause notice is neces- 
sary. 

Te Learned counsel however, re- 
ferred to the order ddted the 4th Novem- 
ber, 1971, (Annexure 7) and submitted 
that in the said order respondent No. 1 
has also come to the conclusion that the 
charges levelled against respondent No. 4 
were not established, Learned counsel 
submitted that, that is a finding of fact 
which this court should not interfere 
under writ jurisdiction. In my opinion, 
this submission of the learned counsel for 
respondent No. 4 is sound, On the other 


hand, learned counsel for the petitioner 


urged that respondent No. 1 has not pass- 
ed speaking order and in order to subs- 
tantiate his contention he has relied on 
Mahabir Prasad Santosh Kumar v. State 
of U.P. (AIR 1970 SC 1802) where their 
Lordships at page 1804 observed: 

O Messeren lt Must appear not merely 
that the authority entrusted with quasi- 
judicial authority has reached a conclu- 
sion on the problem before him; it must 
appear that he has reached a conclusion 
which is according to law and just. and 
for ensuring that end he must record the 
ultimate mental process leading from the 
dispute to its solution. Satisfactory de- 
cision of a disputed claim may be reach- 
ed only if it be supported by the most 
cogent reasons that appeal to the atitho- 
rity. Recording of reasons in support of 
a decision on a disputed claim by a quasi- 
judicial authority ensures that the deci- 
Sion is reached according to law and is 
not the result of caprice, whim or fancy 
or reached on grounds of policy or expe- 
CIENCY iss. ccssedcosves TEE E Ñ 
In this connection he also referred to 
another decision of the Supreme Court in 
Travancore Rayons Ltd. v. The Union of 
India (AIR 1971 SC 862), In that case 
their Lordships were considering the 
order made by the Central Government. 
Their Lordships held that the orders made 
by the Central Government being subject 
to appeal to the Supreme Court under 
Article 136 of the Constitution, it would 
be impossible for that court exercising 
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furisdiction under Article 136, to decide 
the dispute without a speaking orcer of 
the authority, setting out the nature of 
the dispute. the arguments in support 
thereof raised by the aggrieved party and 
reasonably disclosing that the matter re- 
ceived due consideration by the authority 
competent to decide the dispute. 


8. In my opinion, the above ob- 
servations of their Lordships on the facts 
and circumstances of the instant case are 
not applicable, It may be noticed tkat in 
the present case in Annexure 7 respon= 
dent No. 1 has clearly mentioned rezard- 
ing the report dated the 26th September 
1971, submitted by the Regional Deputy 
Director respondent No. 2 and it wes on 
the basis of that report that respondent 
No. 1 passed the impugned order. The 
said report was read over to me and it 
contains good and cogent reasons for 
coming to the conclusion thatthe charges 
levelled against respondent No. 4 were 
mot established. The impugned crder, 
therefore, read together with the said re- 
port becomes speaking order and I do not 
see any reason to interfere with the im- 
pugned order on that ground, 


9. Learned counsel for the peti- 
tioner then referred to Annexure 9, which 
fs a letter dated the 3lst August, 1971, 
from the Secretary to the Government of 
Bihar to the Accountant General, Ethar. 
He drew my attention particularly to 
paragraph 2 of the said letter, which in- 
dicates that the post of Director of Public 
Instructions was kept fin abevance. 
Learned counsel submitted that the 
Director of Public Instructions is the ex- 
officio president. Hence, on the relevant 
date Mr. B. P. Gyani could not have pass- 
ed the impugned order. According to 
learned counsel, he had no jurisdiction 
because of the direction contained in An- 
nexure 9. On the other hand, learned 
counsel appearing on behalf of resoon~ 
dents 1 to 3 referred to various notifica- 
tions of the State Government On the 
14th April. 1970, Mr. Gyani was appoint~ 
ed Director of Publie Instructions for 
six months, By notification dated the 9th 
November, 1970. it was notified tha> he 
will continue to hold that post till fur- 
ther order. Then came the direction 20M- 
tained in Annexure 9. but its effect was 
obliterated by another notification No. T 
A/10-036/C/216 dated the 26th January, 
1972. In view of the aforesaid notifica- 
tion, in my opinion, there is no merit in 
the contention advanced on behalf of the 
petitioner. Respondent No. 1 had am~ 
ple jurisdiction to pass the împugned 
order. 


10. In the result, the application Is 
dismissed and the order passed by respon~ 
dent No. 1 contained in Annexure 7 is af 
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firmed. In the circumstances of the case 
there will be no order as to costs. 
Application dismissed, 





AIR 1973 PATNA 242 (V 60 C 80) 

S. N. P. SINGH AND SHIVESHWAR 
AD SINHA, JJ. 

Sheo Nath Singh, Petitioner v. K. Abra- 

and others, Respondents. 


Civil 
1970, DJ- 5-12-1972. 


Index Nofte:— (A) Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition of 
Sorples Land) Act, 1961 (12 of 1962), Sece — 
tion 16 3) — Right to pre-empt under, is 
mot available in respect of exchange of land. 

i (Paras 3, 

S. S. Asghar Hussain and Raghib Ah- 
san, for Petitioner; K. P. Verma, Govt. Ad- 
vocate, for Respondents. . 


S. N. P. SINGH, J.:-— This application 
under Articles 226 and 227 of the Constitu- 
tion of India arises out of a proceeding 
under Section 16 (3) of the Bihar Land Re- 
forms (Fixation of Ceiling Area and Acqui- 
sition of Surplus Land) Act, 1961 (herein- 
after to be called ‘the Act’). 

2 Plot No. 1048 ` appertaining to 
Khata No. 77, situate in village Karbasia, 
police station Sahar, district Shahabad, be- 
longed to one Ramnath Singh, brother of 
the petitioner Sheonath Singh. Plot No. 1047 
of Khata No. 78, which is situated adjacent 
south to plot No. 1948 belonged to the 
petitioner. By a deed of exchange dated the 
Ist of August, 1966, Ramnath Singh trans- 
ferred plot No. 1048 to Bhairo Singh and 
Dudnath Singh (respondents 4 and 5 rese 
pectively) in exchange for plot No. 1042. 
The petitioner thereupon filed an application 
under Section 16 (3) of the Act before the 
Deputy Collector in charge Land Reforms 
for the transfer of plot No. 1048 to him on 
the terms and conditions contained in the 
deed of exchange. An objection was taken 
on behalf of the respondents that the peti- 
tion was not maintainable as the provisions 
of the Act were not applicable to exchange 
of Jand. The Deputy Collector in c 
Land Reforms overruled the objection and 
held that the provisions of the Act were 
applicable to a transfer by exchange. He 
accordingly directed that the petitioner be 
put in possession of plot No. 1048 having 
an area of 0.27 acre. A copy of the order 
of the Deputy Collector in charge Land Re- 
forms dated the 30th of November, 1968, 
has been made Annexure ‘1’ to the writ 
application. Being aggrieved by the said 
order of the Deputy Collector in charge 
Land Reforms, respondent Nos. 4 and 5 fil- 
ed an appeal before the Subdivisional Magis- 
trate, Arrah, and Collector under the Act. 
The learned Subdivisional Magistrate held 
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that the provisions of the Act did not apply 
to the transfer by. exchange. Accordingly he 
allowed the appeal and set aside the orden 
of the Deputy Collector in charge Land Re- 
forms, Sadar, Arrah. A copy of the order 
of the Subdivisional Magistrate, Arrah and 
Collector under the Act, dated the 25th of 
June, 1969, has been made Annexure ‘2’ to 
the writ application. Being aggrieved, the 
etitioner filed a revisional application be- 
ore the Board of Revenue under Section 32 
of the Act. The Board of Revenue agreed 
with the view of the Subdivisional Magis- 
trate and held that the transfer by exchange 
has been excluded from the purview of Sec- 
tion 16 (3) (a) of the Act. The petitioner 
has, therefore, filed the writ application for 
quashing the order of the Subdivisional 
Magistrate and Collector under the Act (An- 
nexure 2) and the order of the Board of 
Revenue dated the 17th of December, 1969 
(Annexure 3) 


- 3. It is not disputed that there was 
only one document of exchange dated the 
Ist of August, 1966, by which Ramnath 
Singh transferred plot No. 1048 to Bhairo 
Singh and Dudhnath Singh in exchange for 
plot No. 1042. It appears from the order of 
the Board of Revenue that the consideration 
money which was mentioned in the deed 
was Rs. 500/-. The learned Additional Mem- 
ber, Board of Revenue, has taken the view 
that the definition of ‘transfer’ as given in 
Section 5 of the Transfer of Property Act 
is no doubt wide enough to include transfer 
by exchange. But the word ‘transfer’ used 
in Section 16 (3) @ of the Act means only 
transfer and not exchange, lease, mortgage 
or settlement. The view which the Board 
has taken appears to be correct for the 
reasons which I am going to presently state. 
Section 16 of the Act is headed “Restriction 
on Future Acquisition by Transfer”, 
tion 16 (1) of the Act reads as under: 


“No person shall, after the commence- 
ment of this Act, either by himself op 
through any other persons, acquire or pos- 
sess by transfer, exchange, lease, mortgage, 
agreement or settlement any land which to- 
gether with the land, if any, already held 
by him exceeds in the aggregate the- ceiling 
area. 

_ “Explanation: For the purposes of 
this section ‘transfer? does not include in- 
heritance, bequest or gift.” 

Tt will be noticed that the acquisition of 
land by exchange, lease, mortgage, agreement 
or settlement have been used as distinct ac- 
quisitions and not covered by the acquisi- 
tion of land by transfer. It will further be 
noticed that the acquisition of land by in- 
heritance, bequest or gift has been excluded 
from the definition of the word “transfer”, 
In sub-section (2) of Section 16 als 
actions of land by exchange, lease, mort- 
gage, agreement or settlement have been 
used as distinct transactions from the trans- 
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action of transfer simpliciter. Sub-section (3) 
(i) of Section 16 of the Act reads as under: 


“When any transfer of land is made 
after the commencement of this Act to any 
person other than a co-sharer or a raiyat 
of adjoining land, any co-sharer of the trans- 
feror or any raiyat holding land adjoining 
the land transferred, shall be entitled, within 
three months of the date of registration of 
the document of the transfer, to make an 
application before the Collector in the pres- 
cribed manner for the transfer of the land 
to him on the terms and conditions contain- 
ed in the said deed; 


_ Provided that no such application shall 
be entertained by the Collector unless the 
purchase money together with a sum equal 
to ten per cent thereof is deposited in the 
prescribed manner within the said period.” 
The word ‘transfer’ in sub-section (3) (i) 
has to be read in the same sense as the 
word ‘transfer’ has been used in sub-sections 
(1) and (2) of Section 16 of the Act. A plain 
reading of sub-section (3) (i) of Section 16 
shows that the only transaction of land 
which is covered by that sub-section is 
“transfer of land” as distinguished from 
“exchange of land”, “lease of land”, “mort- 
gage of land” and “agreement or settlement 
of land”. It is, therefore, clear that the in- 
tention of the Legislature was to exclude the 
other transactions, such as exchange, lease, 
mortgage, agreement or settlement from the 
ambit of sub-section (3) of Section 16. The 
expression “purchase money” used in the 
proviso to sub-section (3) @ of Section 16 
also indicates that the transaction to which 
sub-section (3) (i) of Section 16 is applicable 
is a transaction of sale simpliciter and not 
any other transactions, referred to above. 
including the transaction of exchange of 
Jand. It may be mentioned here that in the 
proviso to Section 16 (3) Gi) also the ex- 
pression “purchase money” has been used. 


1, For the foregoing reasons I hold 
that the provisions of sub-section (3) of Sec- 
tion 16 of the Act do not apply to a trans- 
action relating to exchange of land. I, there- 
fore, do not find any error of law in the 
orders of the Subdivisional Magistrate and 
ee oe gts a of Revenue 
( es 2 and 3 respective justifyi 

Interference by this Court. 2 (anes 


S. _ his application is accordingly 


dismissed; but, in the circumstances, there 
be no order as to costs. 


S. P. SINHA, J:— 6. I apree, ` 
Application dismissed. 
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SHAMBHU PRASAD SINGH AND A, N. 
MUKHERIJL JJ. 


Union of India, Appellant . v. Chotelal . 


Shewnath Rai, Respondent. 


A. F. A. D. No. 183 of 1967, DJ- 1-12- 
1972, against order of M. P. Singh, Addl. 
Hes J., Singhbhum at Chaibasa, D/- 7-12- 


. Index Note:— (A) Railways Act (18990), 
Section 73 — Railway’s liability as carrier 
of goods under — Natare of — (X-Ref:— 
Evidence Act, Ss. 101-104). AIR 1970 SC 
643, Followed; Civil Revn. No. 203 of 1966, 
D/- 29-6-1967 (Pat.), Relied on. (Para 11) 


Brief Note:— (A) Where there was no 
evidence to prove actual weight of the goods 
(groundnut oil) loaded in tank wagon, weigh- 
ment of which could not be taken by the 
Railway for want of the facility and the 
loading was done at the despatching station 
by the consignor himself under L/U condi- 
tion, the Railway Administration was not 
liable for the short-delivery detected at the 
destination. From mere mention of a parti- 
cular weight of the consignment on railway 
receipt and forwarding note which carried 
such endorsement only for calculating the 
freight charge, no admission on the part of 
the Railway as to correctness of the weight 
loaded could be made out to fix the Hability. 

(Paras 8, 11) 


Index Note:— (8) Railways Act (1890), 
Section 73 — Railway’s liability for short 
delivery on ground of negligence efte AIR 
1939 Cal: 815 and Civil Revm. No. 925 of 
1958, D/- 7-3-1960 (Pat), Relied on 

(Fara 14) 

Brief Note:-— (8B) Where if was not 
shown by the consignor that a defective op 
leaky wagon for carriage of the goods was 
supplied to him at the despatching station 
and it was merely asserted by him that 
when the goods reached destination the 
wagon was leaking badly thus resulting in 
short delivery, it would be presumed that 
the wdgon supplied was in good condition. 
Merely because it was found a bit leaky at 
the destination, no inference as to negligence 
of the Railway and/or misconduc: of its 
employees could be drawn to arrive at the 
liability of the Railway. (Patas 12, 14) 


Cases Referred: Chronological Paras 


AIR 1970 SC 843 = 1970 BLIR 880 = 
1970 Cri LJ 849, Hari Sao v. State of 


Bihar 
(1967) Civil Revn. No. 203 of 1966, DJ- 
29-6-1967 (Pat.), Arthur Butler & Co. 
v. Union of India . 10 
(1960) Civil Revn. No. 925 of 1958, D/- 
7-3-1960 (Pat.), Union of India v. 
Kamla Prasad Bishwanath 13 


AIR 1956 Mad 176, Union of India v. 
S. P. L. Lekhu Reddiar 
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AIR: 1950 Nag 85 = 1950 Nag LJ 128, 
Dominion of India v. Firm Museram 
Kishunprasad 7, 9 

AIR 1930 Cal 815 = 35 Cal WN 133, 

B. N. Rly. Co. v. Moolji Sicka & Co. 13 

P. K. Bose, for Appellant; N. N. Roy 
and B. N. Chatterji, for Respondent. 

MUKHERJEE, J.: —This second appeal 
by the defendant is directed against the 
judgment and decree cf the Additional Dis- 
trict Judge, Jamshedpur, Singhbhum, setting 
aside the judgment and decree of the trial 
Court and decreeing the suit of the plaintiff- 
respondent claiming compensation of Ru- 
pees 8,679.26 P. on account of short delivery 
of consignment of groundnut oil which was 
booked from Kharsalia Railway Station to 
Tata Nagar. 

2. Facts giving rise to this appeal 
are that a consignment of one tank wagon 
of 565 maunds 16 seers = 211 quintals of 
groundnut oil was booked from Kharsalia 
railway station on 7-3-1962. When the con- 
signment reached the destination station ‘at 
Tata Nagar, it was found that the tank 
wagon was leaking. Delivery was taken by 
depth measurement. After delivery the 
groundnut oil was weighed and it was notic- 
ed that 112 maunds 35 seers and 5 chhataks 
of the groundnut oil was missing. Hence the 
plaintiff who is the consignee of the goods 
filed the suit after the service of necessary > 
notice. 

3. The suit was resisted by the de- 
fendant representing several railway admin- 
istrations on the ground that 565 maunds 
and odd of groundnut oil was not consign- 
ed in the tank wagon from the despatching 
Station; that the consignment was Ioaded by 
the sender; that the wagon was leaking 
slightly; that there was no appreciable short- 
age in the quantity of oil delivered to the 
consignee and that there was no negligence 
or misconduct on the part of the railway 
administration in carrying the consignment 
from Kharsalia to Tata Nagar. 

4. The suit was disposed of by the 
Subordinate Judge of Jamshedpur who held 
that the plaintiff had not been able to prove 
that 565 maunds and odd of groundnut oil 
was booked from Kharsalia and that the 
plaintiff had not also been able to prove 
that 112 maunds of oil had leaked out in 
transit. On these findings the learned Sub- 


- ordinate Judge dismissed the plaintiffs suit. 


There was an appeal against this judgment 
and decree of the learned Subordinate Judge 
which was disposed of by the Additional 
District Judge of Singhbhum who held that: 

Gi) There is sufficient documentary evi- 
dence to show that 211 quintals of oil had 
been booked from Xharsalia railway sta- 
tion. 

(GD Quantity of oi! in the tank wagon 
at the time -of the delivery was found by 
sat Measurement to be 452 maunds and 
O : 

Gü) The story of leakage of oil during 
transit was accepted, 
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-© Gv) The railway administration was 
negligent and it was due to their negligence 
that oe loss of 112 maunds of oil had oc- 
curre 


(v) The suit was not barred. by limita- 


5, Mr. P. R. Bose, learned counsel 
appearing on behalf of the defendant-appel- 
lant has raised the following points in this 
appeal:— 

(1) The onus is on the plaintiff-respon- 
dent to establish the quantity of groundnut 
oil despatched in the wagon and the learn- 
ed lower appellate Court was in error in 
placing reliance on the railway receipt, Bijak 
and forwarding notes for this purpose as 
there is no evidence of the actual quantity 
loaded in the wagon. His contention is that 
there is no legal evidence to prove the actual 
quantity of the groundnut oil loaded at the 
starting station and as such the court below 
committed an error in determining the short- 
age at the time of delivery. 

(2) The plaintiff-respondent has not 
been able to prove negligence or misconduct 
on the part of the railway administration in 
carrying the goods from the sending station 
to the destination station and, as such, he 


is not entitled to claim any compensation’ 


‘for the loss and damage in transit. 
(3) The court below should have held 
that the suit is barred by limitation. 


6. Point No. (1): In order to detet- 
mine the actual quantity of shortage in the 
delivery of the groundnut oil, the plaintiff 
-has to prove the quantity of groundnut oil 
loaded at the despatching station and also the 
quantity of oil received at the destination 
station. So far as the destination station is 
concerned, the plaintiff’s case is that open 
delivery of goods was refused by the railway 
and he agreed to take the delivery of the 
goods by depth measurement. P. W. 1 who 
is the partner of the firm stated that he gotb 
the oil in question weighed at the destina- 
tion station and found that he had received 
452 maunds and odd groundnut oil instead 
of 565 maunds and odd groundnut oil which 
was loaded in the wagon at the starting sta- 
tion. The defendant-appellant did not deny 
this fact either in the written statement or 
in evidence. The lower appellate Court has 
also held “the quantity of the oil contained 
in the wagon by depth measurement (5 ft. 
94°) was only 452 maunds and odd”. This 
is a finding of fact arrived at by the lower 
appellate Court on the basis of cogent evi- 
dence adduced before it. This finding of 
fact is binding on this Court and I do not 
find any sufficient material to disagree with 
this finding of the lower appellate Court, 
But from this finding alone the lower appel- 
late Court was not justified in concluding 
that there was a shortage of 112 maunds 
and odd groundnut oil at the desti ation 
station. 

7. In order to determine the actual 
shortage it is necessary for the plaint ff-res- 
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pondent to prove the quantity of oil loaded 
at the sending station. It will appear from 
the railway receipt (Ext. A) that in this case 
the consignment was despatched under L/U 
Condition which means that the loading and 
unloading had to be done by the sender op 
his agent. It follows that the groundnut oil 
was loaded inside the wagon by the sendep 
at the starting station and this fact has been 
stated by D.W. 2 who was station-master 
at the starting station at the relevant time. 
He has further stated that the goods could 
not be weighed at the starting station fop 
want of any facility of weighing at that 
place. My attention has no doubt been 
drawn to the railway receipt (Ext. A) which 
shows that the wagon contained 211 quin- 
tals of groundnut oil and this is alleged to 
be in the hand-writing of the railway staff 
at the destination station. But this entry in 
the railway receipt does not mean that aċtu- 


-ally 211 quintals of groundnut oil was load- 


ed inside the wagon. There is an expression 
C. C./211 on the back of the forwarding 
notes. ‘his expression has been marked 
Ext. F. It is not denied that this expression 
means that the carrying capacity of the 
wagon was 211 quintals. The contention of 
Mr. P. K. Bose appearing on behalf of the 
appellant is that 211 quintals are mentioned 
in the railway receipt as the weight of the 
consignment for the purpose of calculation 
of the freight and it is never an admission 
of railway department about the actual 
quantity of goods despatched from the start- 
ing station. In support of this contention 
reliance has been placed on the case 

Dominion of India v. Firm Museram Kishun 
Prasad, AIR 1950 Nag 85. In this case their 
Lordships have referred to Rule 15, Part I, 
of the Goods Tariff which provides inter 
alia that the weight given in the railway re- 
ceipt and the forwarding notes are merely 
inserted for the purpose of estimating the 


railway charges and that there is no admis- 


sion of the railway about the weight shown 
therein. In the case before their Lordships 
255 bags of dry coconut were booked from 
the despatching station and it was noticed 
at the destination station that there were 
only 251 bags. It was mentioned in the rail- 
way receipt that 255 bags of coconut were 
consigned. Their Lordships held that by 
mentioning the weight in the railway receipt 
the railway did not admit the correctness of 
the statement. 

_8. The lower appellate Court placed 
reliance on railway receipt (Ext. A) for- 
warding note (Ext. G) and some writing 
(Ext. F) on the back of the forwarding notes 
and the Bijak (Ext. 2) for the purpose of 
holding that 211 quintals of ‘the groundnut 
oil were despatched from the sendi g sta- 
tion. According to the learned counsel ap- 
pearing for the appellant - none of these 
documents on which the lower appe ate 
Court has placed reliance is legal evide ce 
for the purpose of proving the quantty of 
the gt ud ut oil de patched from the start- 
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‘fing station. I have already adverted to above 
that the entry about the weight of the con- 
signment mentioned in the railway receipt 
and the forwarding note are no edmission 
of the railway department about the weight 
carried in that consignment because in the 
case before us the railway has not weighed 
the consignment at the despatching station 
and the loading was done by the sender. I 
_fhave also adverted to above that Ext. F is 
also no admission of the railway depart- 
ment about the weight of the consignment. 
It only indicates the capacity of the wagon 
in which the groundnut oil was despatched 
from the sending station. This does not 
mean that the oil was filled to the capacity 
of the tank when it was despatched from 
the sending station. So far as Bijak (Ext. 2) 
is concerned, this is a statement made by 
the consignor that 565 maunds and odd 
groundnut oil was despatched from Khar- 
salia to Tata Nagar. The person who wrote 
this Bijak (Ext. 2) has not been examined 
in- this case nor is it known that the said 
person was actually poa at the time 
when the groundnut oil in question was 
loaded in the tank wagon. As such this 
document (Ext. 2) too cannot be said to be 
a legal evidence to prove that 565 maunds 
of groundnut oil was actually despatched 
from the sending station. So on the basis 
of Ext. 2, it cannot be held that 565 maunds 
and odd groundnut oil was despatched in 
the tank wagon from Kharsalia. 


9, The plaintiff has not examined 
any witness in this case to prove that 565 
maunds and odd groundnut oil was actually 
despatched from the starting station. None 
of the witnesses examined by the plaintiff- 
respondent was present at the time the 
groundnut oil was loaded by the sender at 
the starting station. Mr. P. K. Bese learned 
counsel appearing for the appellant con- 
tends that when goods are loaded in the 
wagon by the sender and skort delivery is 
detected at the destination the railway ad- 
ministration is not responsible for the short 
delivery. In support of this contention refer- 
ence is made to the case of Union of India 
y. S. P. L. Lekhu Reddiar, AIR 1956 Mad 
176. In this case 200 bags of white toor was 
despatched from the sending station. At the 
destination station only 189 bags were deli- 
vered. So there was a shortage of 11 bags. 
Seals were found intact at the end of ths 
journey. It was held in this case that the 
railway was not liable for the loss s there 
was no admission on the part of the railway 
that the wagon contained 200 bags in spite 
of the entry to that effect on the railway 
receipt because the loading was done by the 
party and not by the railway administration. 
It is significant to note that both these cases 
reported in AIR 1950 Nag 85 and AIR 1956 
Mad 176 were approved by their Lordships 
of the Supreme Court in the case of Hari 
Sao v. State of Bihar, 1970 BLIR 880 = 
(AIR 1970 SC 843). In this case too 251 


Union of India v. C. S. Rai (Mukherji I) 


A.LR. 


bags of dry chillies are alleged to have been 
despatched from the destination station 
under L/U condition. Later on it was detect- 
ed that the wagon contained 197 bags of 
Bhusa instead of 251 bags of dry chillies. 
A criminal case was started against the con- 
signor and it ended in his conviction: upto 
the High Court stage. Their Lordships of 


‘the Supreme Court observed *in that case 


that it was the duty of the consignor to 
prove that he had put on rail 251 bags of 
chillies. According to their Lordships, the 
owner “would also have to prove the weight 
of the chillies and the approximate value 
thereof. For this he would have to call evi- 
dence to show how and when he acquired 
the goods and the price he paid for them 
and exactly what quantity he loaded in the 
wagons. There would be no presumption 
that the goods put in the wagon were chil- 
lies because the railway did not accept the 
consignment as such and described it as 
251 bags allegedly containing chillies. Nor 
was there any acceptance. of the weight of 
the goods by the railway.” 


10. In this connection, reference 

may be made to an unreported Single Judge 
decision of this Court in Civil Revn. No. 
203 of 1966 (Arthur Butler & Co. Ltd. v., 
Union of India) disposed of on 29-6-1967 
(Pat.). In this case 303 pieces of angle-irong 
were despatched from Tata Nagar. At the 
destination station at Muzaffarpur 297 pieces 
only were delivered. This Court upheld the 
judgment of the Small Cause Court’s judg- 
ment dismissing the suit on the finding that 
the appellant (plaintiff-company) failed to 
prove that the consignment said to have 
been despatched by the consignor was cor- 
rectly despatched. 
_. i. For the reasons mentioned above, 
disagreeing with the lower appellate Court, 
I hold that there is no legal evidence of the 
actual quantity of the groundnut oil loaded 
at the despatching station. The documents 
relied upon by the lower appellate Court in 
coming to the conclusion that 565 maunds 
and odd groundnut oil was despatched from 
the despatching station are not such docu- 
ments from which such a conclusion can be 
legally arrived at. Since there is a want of 
legal evidence on this point, T hold that the 
plaintiff-respondent has failed to prove that 
there was short delivery of 112 maunds and 
odd of groundnut oil. 


_, 12. Point No. (2): In view of the 
discussions made above, the appellant suc- 
ceeds in this appeal but since the question 
raised under point No. 2 was argued at 
length, I think it desirable to give my find- 
ing on this point as well. In the instant case, 
the plaintiff-respondent simply asserted in 
the plaint that when the consignment reach- 
ed Tata Nagar station it was found that the 
tank wagon was leaking badly and that the 
non-delivery of 112 maunds and odd of 
groundnut oil was due to negligence and 
misconduct of the railway servants. P.W. 1 
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stated in the trial Court that the wagon was 
found leaking at 3 or 4 places from the 
bottom. This witness further stated that the 
wagon got damaged due to rough shunting 
but no such allegation was made in the 
plaint. There is no evidence that a defec- 
tive or leaky wagon was supplied to the 
consignor at that starting station. When that 
is not the case of the plaintiff-respondent ït 
must reasonably be. presumed that the 
wagon supplied was in good condition and 
that there was no defect in it nor was it 
leaking at the time of loading, otherwise the 
consignor would surely not have loaded the 
groundnut oil in the defective or a le 

wagon. : 


43. Mr. Bose appearing on behalf of 
the appellant contends that if the loading of 
the ground-nut oil in the present case was 
done in a good wagon, the railway adminis- 
tration will not be liable for any compen- 
sation for damage if subsequently it trans- 
pired at the time of delivery at the destina- 
tion that the wagon had become defective. 
In support of this contention, learned coun- 
sel has placed reliance on the case of B. N. 
Rly. Co. v. Moolji Sicka and Co. AIR 1930 
Cal 815. Their Lordships observed in a case 
similar to the instant case that “it is pos- 
sible that the wagon got damaged on the 
way by the elements or by some other cause 
not referable to the misconduct of the rail- 
way servants. The plaintiff must establish 
by positive evidence. that it was owing to 
some defect in the wagon in which the 
goods were loaded that injury was caused 
to them. By merely proving that when the 
wagon reached its destination it was found 
in a defective state they do not discharge 
the onus which lies heavily upon them to 
prove misconduct by the servants of the 
railway company”. My attention has also 
been drawn to another unreported Single 
Judge decision of this Court in Civil Revn. 
No. 925 of 1958 (Union of India v. Kamla 
Prasad Bishwanath) disposed of on 7-3-1960 
(Pat.). In this case too his Lordship, Justice 
Untwalia (as he then was) observed that 
there was no legal evidence on behalf of 
the plaintiff that the goods were loaded in 


a leaky wagon. There is absolutely no evi-.: 


dence in the instant case that the. groundnut 
oil in question was loaded at the starting 
station in a leaky wagon. 


14. It is T T that i is neces- 

for a party who alleges negligence on 
the part of the railway administration in the 
carriage of goods from one station to ano- 
ther to prove negligence by cogent evidence. 
The only evidence which has been adduced 
- in this case is that the tank was found leak- 
ing at the destination. The D. D. message 
(Ext. B) shows that the wagon was leaking 
drop by drop. So there is some evidence 
about the wagon being found leaky at the 
destination but that would be no justifica- 
tion for holding that the railway provided 
a defective wagon at the starting station op. 
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it became defective due to negligence of the 
railway or its servants. A wagon may be 
quite fit at the starting station and may get 
defective during the course of transit for 
various reasons which may not be attribut- 
able to the negligence of the railway ad- 
ministration. In my opinion, the plaintiff- 
respondent on whom lies the burden of 
proof of negligence on the part of the rail- 
way administration has not discharged the 
same. Simply because the wagon which car- 
ried the consignment was found a bit leaky 
at the destination, no inference can be 
drawn in law that the railway administra- 
tion was negligent and that the short deli- 
very of 112 maunds and odd of groundnut 
oil was due to the misconduct on the part 
of the employees of the railway administra- 
tion in the carriage of goods. It is urged on 
behalf of the respondent that the appellant 
was bound to disclose to the respondent 
how the consignment was dealt with through- 
out the time it was in possession or control 
of the appellant and it having failed to do 
so the suit has been rightly decreed. It being 
not a case of non-delivery of the whole of 
the consignment or whole of any package 
forming part of the consignment or pilferage 
of any part of such consignment or such 
package there was no burden of disclosure 
on the appellant. This point, therefore, is 
answered in favour of the appellant. 


15. Point No. (3): This point though 
urged could not be substantiated at the 
time of the argument. The suit does not ap- 
pear to be barred by time. 


_ 16 For the reasons mentioned above, 
the appeal is allowed, the judgment and 
decree passed by the lower appellate Court 
are hereby set aside and those of the trial 
Court dismissing the plaintiff’s suit are re« 
stored; but in the circumstances of the case, 
I direct the parties to bear their own costs 
throughout. 


SHAMBHU PRASAD SINGH, J.:—~ 


17. I agree. 
: Appeal allowed. 
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JUDGMENT :— This second appeal 
by the plaintiff arises out of a suit for dec- 
laration of title and recovery of possession 
in respect of plot No. 321, a tank and No. 
320 embankment of the tank of xXhata No. 
bea in village Terga in the district of Dhan- 

ad. 

2. The case of the appellant briefly 
stated is that he took raiyati settlement of 
the tank and its embankment rom the 
zamindar of Nowagarh by a sata Hukum- 
nama dated the 9th January, 1948 on pay- 
ment of salami of Rs. 700- and annual rent 
_ Of Rs. 8/- besides cess. He came in posses- 
sion of the property in dispute since the 
date of settlement by cutting earth, rearing 
and catching fish and by irrigating his fields 
from the water of the tank. He also paid 
rent to the landlord and obtained rent re- 
ceipts. He continued in possession up to 
the year 1957 but in 1958 defendant No. 1 
the State of Bihar through the Circle Offi- 
cer, Baghmara dispossessed the appellant by 
settling the tank with one Mangan Modak. 
On the expiry of the term of the settlement 
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of Mangan Modak defendant No. 1 settled . 
the tank with other persons as well on tem- 
orary basis. According to the appellant as 
his landlord defendant No. 2 was not in 
possession of the property in dispute on 
the dete of vesting it could not vest in de- 
fendant No. i under the Bihar Land Re- 
forms Act. 


3. The main defence of defendant 
No. 1 was that the property in dispute vest- 
ed in it on and from 14th November, 1951. 
The eppellant had not taken any raiyati 
settlement of the property in dispute on 9th 
of January, 1948 as alleged by him. It was 
only a got-up story to lend colour. to his 
title. The claim of the appellant that he was 
in possession till 1957 was also challenged. 


4. Both the courts below have dis- 
missec the suit of the appellant. The trial 
court held that the appellant failed to prove 
his cese of subsisting title to the land in 
dispute. It also held that the settlement with 
the appellant being for non-agricultural pur- 
pose he did not acquire the status of raiyat; 
therefore, whatever right he had in the pro- 

erty it vested in defendant No. 1. ‘The 
ower appellate Court has held that the 
sada Hukumnama (Ext. 6) cannot be used 
to form the basis of settlement in respect 
of the property covered by it for want of 
registration. After considering the oral and 
other documentary evidence on the record 
it has further held that the appellant failed 
to prove that he was in possession over the 
tank ‘sy utilising its water for irrigation of 
any cf his neighbouring land and that the 
domirant purpose of the settlement of the 
tank and its embankment was for rearing 
and catching fish, which was non-agricul- 
tural purpose and, therefore, the appellant 
Was mot a raiyat and his right vested in de- 
fendant No. 1 under the Bihar Land Re- 
forms Act. 


5. Mr. R. S. Chatterji appearing for 
the appellant has advanced three arguments 
in support of his appeal. 

(i) The sada Hukumnama (Ext. 6) was 
admissible in evidence under Section 53-A 
of the Transfer of Property Act as well as 
for proving the nature and character of the 
appellant’s possession over the disputed pro- 
perty; 
(ii) the settlement was a raiyati settle- 
ment and, therefore, the property settleđ 
with fhe appellant by the said sada Hukum- 
nama did not vest in defendant No. 1 und 
the Bihar Land Reforms Act; and 

(fi) even if the appellant had no title 
to the land he could not be dispossessed 
without an enquiry under Section. 4 (h) of 
the Bihar Land Reforms Act and his dis- 
possession being illegal he was entitled to 
recovery of possession. 

6- It has not been and cannot be 
disput2d that Ext. 6 being a sada document 
is not admissible in evidence to prove the 
title of the appellant over the disputed Jand. 


. The eppellant being the plaintiff is also 
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not entitled to use it under Section 53-A of 
the Transfer of Prop Act. It is well 
settled that Section 53-A is available only 
as a defence and cannot be invoked for en- 
forcing rights under. an unregistered lease. 
Tt has been so held by the Supreme Court 
in Delhi Motor Co. v. U. A. Basrurkar, 
AIR 1968 SC 794. Learned counsel for the 
appellant, however has placed reliance on a 
decision of the Allahabad High Court in 
Ram Chander v. Maharaj Kunwar, AIR 
1939 All 611. In that case the plaintiff was 
allowed to use the registered lease which 
was defective and did not comply with the 
requirement of Section 107 of the Transfer 
of Property Act in support of his claim. 
The suit was brought before the plaintiff 
was completely dispossessed. It was brought 
when only a portion of his house had been 
demolished. He claimed a relief of perpetual 
injunction restraining the defendant from 
demolishing the house op otherwise inter- 
fering with his right as lessee. In the circum- 
stances the Allahabad High Court held that 
the plaintiff of that suit was virtually in 
the position of a defendant and, therefore, 
he could use his defective lease under Sec- 
tion 53-A of the Transfer of Property Act, 
This case was noticed by their Lordships of 
the Supreme Court in Delhi Motor Com- 
pany’s case AIR 1968 SC 794. They did not 
consider it necessary to decide whether the 
said decision of the Allahabad High Court 
was correct or not but observed 

“that decision may be justified, if at all, 
on the basis that though the lessee in that 
case was a plaintiff, he was actually seeking 
protection under Section 53-A of the Trans- 
fer of Property Act by being in the real 
position of a defendant.” 


In the case before us the plaintiff-ap- 
pellant cannot be said to be in the position 
of a defendant. He did not come to Court, 
at the time when there was an attempt to 
dispossess him. According to his own case 
defendant No. 1 had settled the property 


in dispute with several persons one after 


the other. He now seeks declaration of title 
to the property in dispute and recovery of 
possession. Therefore, the ratio decidendi 
of Ram Chander’s case AIR 1939 All 6il 
even if it be assumed that the case has been 
decided correctly is of no help to the appel- 
lant. In our opinion, therefore the appellant 
cannot use the unregistered Hukumnama 
(Ext. 6) under Section 53-A of the Transfer 
of Property Act in support of his title. Of 
course, it can be looked into to show the 
nature and character of possession of the 
appellant as held in the Full Bench decision 
of this Court in Mossomat Ugni v. Chowa 
Mahto, AIR 1968 Pat 302. It has to be 
remembered however, that nature and cha- 
racter of possession is different from nature 
and character of title. 


7. In support of his contention that 
the settlement with the appellant was a rai- 
yati settlement Mr. Chatterji mainly relied 
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on the use of expression “raiyati” in the 
sada Hukumnama (Ext. ©. The sada Hukum- 
nama does not describe what was the pur- 
pose for which the settlement was being 
made but as observed earlier in his plaint 
itself the appellant has stated that he came 
in possession. of the property in dispute by 
cutting earth, rearing and catching fish and 
by irrigating his field from the water of the 
tank. He does not claim in his pleadings 
that he came in possession of the disputed 
property by cultivating it. Therefore, he 
cannot now uree that he was in possession 
of the disputed property by cultivating it. 
So far as his case that he was in possession 
of the disputed property by irrigating his 
fields from the water of the tank is concerned 
that has been disbelieved by the lower Ap- 
pellate Court, the final court of fact. As 
found by that Court the appellant was in 
possession of the disputed property only by 
rearing and catching fish in the tank. ‘That 
finding is based on the consideration of the 
entire evidence . on the record and in our 
opinion it is a finding of fact which cannot 
be challenged at the second appellate stage 
in view of the own pleadings of the appellants. 
Mr. Chatterji has attempted to challenge 
that finding on the ground that the sada 
Hukumnama describes the settlement as 
raiyati and in the two rent receipts issued by 
the ex-landlord to the appellant the land is 
mentioned as jote. Mr. Chatterji himself has 
cited a decision of the Calcutta High Court 
in Syed Nawab Ali Choudhary v. Hemanta 
Kumari Debi, (1904) 8 Cal WN 117. In this 
case it has been held that the expression 
“Jote” does not necessarily mean a cultivat- 
ing jote. or holding. Therefore, the finding 
of the lower Appellate Court as to the nature 
of possession of appellant cannot be chal- 
Tenged on the ground that it has wrongly 
interpreted the rent receipts. The Hukum- 
nama, being unregistered(?) could be used as 
a document of title. It was to be consider- 
ed by the lower Appellate Court merely as a 
piece of evidence on the question of nature 
and character of possession, along with other 
evidence and its aforesaid finding cannot be 
set aside on the ground that the Hukumnama 
at place uses the expression “raiyati” in it. 
In our opinion there is no legal error in the 
finding of the lower Appellate Court as to 
the nature and character of appellant’s pos- 
session and the purpose for which he took 
Settlement and that it was not a raiyati set- 
tlement and we in a second appeal cannot in- 
terfere with that finding. 

_ 8. Coming now to the last point 
Which has been urged by Mr. Chatterji 
as to enquiry under Section 4 (h) of the 
Bihar.Land Reforms Act we find that there 
is no merit in it either. If the settlement 
with the appellant was not raiyati it was not 
saved under the Bihar Land Reforms Act and 
the lands settled with the appellant vested 
in defendant No. 1 under Section 4 (a) of 
that Act. In Bhole. Mian v. Shri S. M. 
Islam, 1957 BLIR 689 = (AIR 1958 Pat>48) 
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ft has been held by a Bench of this Court 


that Section 4 (b) of the Bihar Land Reforms: 


Act applies only to such transfers which are 
not encumbrances within the meaning of Sec- 
tion 4 (a). In Dwarka Gorhi v. State -of 
Bihar,. 1964 BLIR 66 a Bench of this Court 
has also held that the settlement of the right 
of fishery is mere encumbrance within the 
meaning of Section 4 (a) of the said Act and 
the provision of Section 4 (b) does not apply 
in such a case. Mr. Chatterji has placed 
strong reliance on the decision of the Sup- 
reme Court in Smt. Maheshwari Devi v. State 
of Bihar, AIR 1970 SC 796. As it appears 
from the facts of that case the settlement in 
that case was of 57.90 acres of land compris- 
ing of several plots including a big tank and 
its embankment. It was not a case of settle- 
ment of only a tank and its embankment. 
Difference between a case where merely a 
tank and its embankment are settled and a 
case where a large area is settled for the 
purpose of cultivation with a tank thereon 
has been fully discussed by a Bench of this 
Court in Sobharam Mahton v. Raja Mahton, 
AIR 1957 Pat 278. While the settlement of 
larids with a tank thereon is a case of raiyati 
settlement, settlement of mere tank and its 
embankment is not necessarily a raiyati set- 
tlement. In our opinion, therefore the deci- 
sion of the Supreme Court referred to above 
is of no help to the appellant. Mr. Chatterji 
also placed reliance on another decision af 
the Supreme Court in Lallu Yeshwant Singh 
v. Rao Jagdish Singh, AIR 1968 SC 620. In 
that case their Lordships of the Supreme 
Court have referred to certain observations 
made in cases of Midnapur Zamindari Co. 
Ltd. v. Naresh Narayan Roy, AIR 1924 PC 
114, Brigadier K. K. Verma v. Union 

India, AIR 1954 Bom 358 and Yar Moham- 
mad v. Lakshmi Das, AIR 1959 All 1 and 
approved them. The observations in the 
decisions of Bombay High Court and Allaha- 
bad High Court were made with reference 
to Section 9 of the Specific Relief Act and 


there cannot be any dispute with the propo- 


‘sition that a tenant who has ceased to be a 
tenant may bring a suit under Section 9 of 
the Specific Relief Act for possession against 
his landlord if the Jandlord deprives him of 

ossession otherwise than ‘in due course of 

w. The observation of the Privy Council 
in Midnapur Zamindari Company’s case, 
which has been approved by the Supreme 
Court is as follows: 


“In India persons are not permitted fo 
take forcible possession; they must obtain 
such possession as they are entitled to through 
a Court.” . 

This observation of their Lordships of the 
Judicial Committee and approval thereof by 
the Supreme Court in Lallu Yeshwant Singh’s 
case, AIR 1968 SC 620 cannot be interpreted 
to have laid down the law that where a per- 
son with no title is dispossessed ofherwise 
than in due course of law by a person with 
title he can obtain recovery of possession even 
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though the suit is not one under Section 9 
of the Specific Relief Act. It is obvious 
from the observation of the Allahabad High 
Court in Yar Mohammad’s case, AIR 1959 
All 1 (FB) that restoration of possession in 
such a suit, that is, a suit under Section 9 of 
the Specific Relief Act is, however, always 
subject to a regular title suit and the person 
who has the real title and better title can- 
not, therefore, be prejudiced in any way by 
a decree in such a suit. This observation 
was also approved by the Supreme Court in 
Lallu Yeshwant Singh’s case, AIR 1968 SC 
620. The present suit by the appellant is 
not one under Section 9 of the Specific Re- 
lief Act ‘and in our opinion there is no 
merit in the contention of Mr. Chatterji that 
the suit must succeed because the appellant 
was dispossessed without any enquiry under 
Section 4 th) of the Bihar Land Reforms 
Act. On the findings recorded by the courts 
below the right that the appellant acquired 
under the settlement was nothing but an 
encumbrance and it did vest in defendant 
No. 1 under Section 4 (a) of the Bihar Land 
Reforms Act. Therefore, as held in two 
Bench decisions of this Court, already refer- 
red to above, no enquiry under Section 4 (h) 
of the Bihar Land’ Reforms Act was necess 
sary. 


9. In the result the appeal fails and 

is dismissed with costs, E 
Appeal dismissed, 
J 


a 
. 
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JUDGMENT:— This appeal by the 
defendant first party arises out of a suit fled 
against him and his father (defendant No. 1 
who subsequently died) for removing the 
beams and rafters placed on the western wall 
of the plaintifs house within a reasonable 
time, and in the event of their failure to do 
so, for removal of the same through the 
process of Court at the cost of the defen- 
dants. : g 

2. The case of the plaintiff was that 
he along with the defendants second party 
- purchased a piece of land under a registered 
sale deed dated the 20th November, 1930, 
-fully described in Schedule A of the plaint. 
' The house of the defendant first party was 
adjacent west of the house of the plaintiff, 
In 1948, due to heavy flood, the western 
wall of the plaintiff’s house fell down. A 
new wall was thereafter constructed by the 
plaintiff on the site. of the old western wall. 


At the request of the defendant first party. 


and his father, the plaintiff allowed them to 
place their bearns and rafters on the newly 
constructed wall. Later on, the defendant 
first party and his father began to claim the 
said western wall of the plaintiffs house ag 
a common wall between them. A title suit 
(numbered 83 of 1954) was filed by the de- 
fendant first party and his father with the 
prayer that half of the western wall from 
west belonged to them. The suit was con- 
tested by the plaintiff (respondent first party 

the present appeal). His plea was that the 
entire wall belonged to hi The said title 
suit was dismissed by the trial court on the 
24th August, 1955, with the finding 
that the plaintiffs (the present appel- 
lant and his father) had acquired no right, 
title or interest in the disputed wall and that 
the defendant (plaintiff-respondent first party 
in the present appeal) was not liable to be 
restrained from making any construction 
upon the said western wall. This decision 
was affirmed by the 1st Additional Subordinate 
Judge, Monghyr, in Title Appeal No. 91/11 


of 1955/1956. A second appeal (No. 813 of 
urt also di 


1956) filed before this Co was also dis- 
missed on the 24th August, 1956. The plain- 
tiff (respondent first party in the present ap- 
peal) thereupon wanted to make constructions 


Lakhi Prasad v. Murlidhar (S. A. Ahmad J.) 


[Prs. 1-6] Pat. 251 


on the said wall and asked the defendant first 
party (the present appellant) and his father 
to remove the beams and rafters which had 
been placed on that wall with his permission, 
but the defendant first party and his father 
did not accede to this request of the plain- 
ae Hence the suit giving tise to this ap- 
peal. i 

= 3. During the pendency of the suit 
defendant No. 1 Bansidhar Fogla (father of 
the present appellant-defendant first party) 
died on 30th September, 1962, and in pur- 
suance of a petition filed by the plaintiff-re- 
spondent ` party, his name was expung- 
ed on the 26th November, 1962, vide order 
No. 7 of the trial Court. On the 18th Janu- 
ary, 1963, defendant No. 2 (defendant first 
party-appellant) appeared and prayed for 
time to file written statement, which was 
filed on the 18th February, 1963. 


_ %& The defence put forward by ‘he 
defendant first party-appellant in his writien 
Statement was that the wall in question was 
a common wall jointly owned, possessed and 
constructed by them (he and his father) and 
the plaintiff. The beams and rafters resting 
on the wall in question were there from a 
very long time exceeding 20 years and thus 
he had acquired the prescriptive right of 
easement and was not Hable to remove the 
same, Issues were settled on the 22nd March, 
1963. Whe suit was decreed ex parte on the 
28th May, 1963, but on the application of 
the defendant first party, the ex parte 
decree was set aside and the snit was res- 
tored to file on the 17th July, 1963. 


5. The hearing of the suit thereafter 
began cn the 16th December, 1963. Almost 
towards the close of the case of the plaintiff- 
respondent a petition was filed on behalf of 
the defendant first party-appellant on the 19th 
December, 1963, stating that defendant No. 1 
Bansidhar Fogla died leaving behind as heirs 
his son Lakhi Prasad Fopla (defendant first 
party-appellant), who was already on record 
as defendant No. 2, and his widow Shrimati 
Anandi Devi. They were in possession of the 
properties Jeft by him and as the widow had 
not been substituted in his place, it should 
be held that the suit had abated. At this, 
the Court directed that the question of abate- 
ment should also be decided; and as no issue 
on the point had been framed earlier, in ab- 
sence of any material, the original issues 
were recast, framing issue. No. 5 with regard 
to abatement of the suit. It may be men- 
toned here that up to this stage no objection 
was taken, not even in the written statement, 
as shown earlier, as to the non-joinder of the 
widow who, according to the findings of the 
Courts below, is now the only other heir 
si i Fons ay rite Parris No. 2 Lakhi 

asad Fogla (defendant first party-appellant 
being already there. me 

6 In support of the appeal. Mr. 
Indra Bhanu Singh, Counsel for the appel- 
lant, has raised four points. His contentions 
are: (1) that the Courts below ought to have 
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dismissed the suit of the plaintiff as the 
widow of defendant No. 1 Bansidhar Fogla 
was not made party to it; (2) that as no 
application was filed by the plaintiff to bring 
on record the widow of deceased cefendant 
No. 1 within 90 days of his death, the suit 
abated as a whole; (3) that the Courts below 
erred in holding that the plea of the appel- 
lant Lakhi Prasad Fogla claiming ownership 
of the disputed wall was barred by res judi- 
cata and (4) that the finding arrived at by 
the Courts below on the point of easement 
was incorrect. 

7. The plea of the appellant that the 
suit suffered from the defect of non-joinder 
of the widow of defendant No. i Bansidhar 
Fogla, as already stated, was not taken by 
him in the trial Court as provided for under 
Order 1, Rule 13, Code of Civil Procedure. 
All objections on the ground of non-joinder 
or mis-joinder of parties should be taken at 
the earliest opportunity or, at least, at the 
time of settlement of issues or before such 
settlement. In the instant case, as would ap- 
pear from the preceding paragraphs, no ob- 
jection on the ground of non-joinder of the 
widow was raised either at the time the issues 
were settled (in this case the issues were set- 
tled twice over) or even later. As a mattep 
of fact, the appellant did not raise any ob- 
jection on this score at any earlier stage. 
It has been raised for the first time before 
me in second appeal. In Jagdish Chandra 
Sinha v. Dr. Kameshwar Singh, AIR 1953 
Pat 178 it was laid down by a Division Bench 
of this Court that “it is essential that where 
an objection is raised to the frame of the 


suit on account of defect of parties it should. 


be done at the earliest possible opportunity 
and the names of persons omitted should be 
specifically mentioned so as to enable the 
other side to add those persons as parties to 
the suit if necessary. If this is not done, 
the objection would be deemed to have been 
waived, and the fundamental rule is that no 
suit shall be defeated by reason of the mis- 
joinder or non-joinder of the parties”. The 
other aspect of the question is that the ap- 
pellant did not raise any objection on the 
score of abatement earlier than the 19th of 
December, 1963, when almost all tbe wit- 
nesses on behalf of the respondent were exa- 
mined. By his conduct, he permitted the trial 
Court to carry on the suit on the under- 
standing that the estate of the deceased (defen- 
dant No. 1 Bansidhar Fogla) was fuily re- 
presented by his son defendant No. 2 Lakhi 
Prasad Fogla. If as a consequence of the 
death of defendant No. 1 Bansidhar Fogla, 
the appellant was of the view that the estate 
of Bansidhar was not fully represented by 
him, and in order to secure full representa- 
tion it was necessary to bring on record his 
widow, he could and ought to have intimated 
this to the Court. This not having been done 
amounts to putting a premium on fraud to 
hold that he was entitled to conceal certain 
facts from the Court and then, on the basis 
of those facts, to assert abatement of the 
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appar as necessary parties were not before 
e Court (see Balgajan Rai v. Sukhu Rai, 
AIR 1948 Pat 288). For the reasons stated 
above, there is no force in the first submis- 
sion of learned Counsel. 

8. It was next urged that as on the 
death of Bansidhar (defendant No. 1) his 
widow who, on the findings of the Courts 
below, is admittedly an heir and has not been 
substituted, the suit abated as a whole. 
Counsel for the appellant cited a large num-~ 
ber of decisions to the effect that since after 
the passing of the Hindu Women’s Rights 
to Property Act, a widow is a necessary party 
to a partition suit. Her presence became all 
the more essential on account of the Hindu 
Succession Act, 1956, where she has been 
classified as Class I heir. But for the fact 
that the name of Bansidhar Fogla (defen- 
dant No. 1) was expunged by the Court on 
26-11-1962 on the application of the plaintiff- 
respondent, I think, the appellant was bound 
to succeed, but, as already stated, within the 
period allowed by the law of limitation — 
before abatement could set in; the name of 
Bansidhar was expunged. within 90 days from 
the date of his death and, therefore, the suit 
could not abate. On the date when the suit 
could be said to have abated, Bansidhar was 
not a party to it as his name had been eg- 
pugned much earlier. Once his name was 
expunged, the only person who remained 

arty to the suit was Lakhi Prasad Fogla 
(defendant No. 2) who is alive up to thi 
day. See the decision in Radhamohan v. 
Shreekrishun, ILR 27 Pat 242 = (AIR 1948 
Pat 460). This decision was approved by a 
Full Bench of this Court in First Appeal 
No. 396 of 1959 on 23-9-1968 (Pat). On ac- 
count of the conflict between the decisions 
in Ramphal Sahu v. Babu Satdeo Jha, ILR 
19 Pat 870 = (AIR 1940 Pat 346) (FB) and 
Radhamohan v. Shreekrishun, ILR 27 Pat 
242 = {AIR 1948 Pat 460), referred to 
above, the Division Bench of this Court hear- 
ing the said first appeal framed the following 
questions for consideration by a larger 
Bench: : 

(1) Where one of the plaintiffs died 
leaving two sons, who were already on the 
record, and a widow, who was not on the 
record, and, within the period of limitation 
for substitution, an application was made 
by the remaining plaintiffs to expunge the 
name of the deceased plaintiff with a state- 
ment m that application that the sons of the 
deceased were already on record as plaintifs 
4 and 5 and no application for substitution 
s T widow was made, whether the suit will 
abate . 
(2) Whether the case of ILR 27 Pat 242 
= (AIR 1948 Pat 460) has been correctiy 
decided?” 

The answer given by the Full Bench was as 
follows: 

“(1) The answer to the first question is 
in the negative, i.e., in the circumstances set 
out in question No. 1, the suit shall not 
abate. . 
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(2) The answer to question No. 2, Le, 


whether Radhamohan’s case R 27 Pat 
- 242 = (AIR 1948 Pat 460) was correctly de- 
cided, is in the © Le, the-case was 
correctly decided.” baie 

The aforesaid decisions are binding on me 
and it has to be held there is no substance 
in the submission of Counsel that the suit 
abated on account of the widow of deceased 
defendant No. 1 Bansidhar Foglia not 
been substituted in his place. 


ed to them. This claim of ‘the plaintiffs was* 
negatived by the learned Munsif: and it <was: 


titlo.or interest 
ement of the learn- 


was dismissed in limine. Therefore, the: case 


-of res judicata. 7 . 
‘49. Counsel for the appellant sub- 


“mitted that as the plea of easement could 


not have been pleaded in the earlier suit in 
view of the claim made by Bansidhar and his 


son, this plea is not barred either by Ex- 
-planation TV to Section 11 or Order 2, 


Rule 2, Code of Civil Procedure. Without 
going into the matter as to whether the plea 


can be said to be barred by either Explana- ` 


tion IV to Section t1 or Order 2, Rule 2, I 
permitted learned Counsel to place the rele- 
vant evidence on the points. 
the evidence on behalf of the defendant does 
not fulfil the requirement of Section 26 of 
the Indian Limitation Act. In order to suc- 
ceed on the ground of easement, the appel- 
lant had to lead evidence on. the point that 
they enjoyed the right peaceably and openly 
as an easement and as of right without inter- 
ruption, and for twenty years, ending within 
two years next before the institution of the 
suit. This has not been done. The learned 
- Munsif while deciding this point held that 
the evidence adduced on behalf of the defen- 
dant suffered from material contradictions 
and that he had failed to prove his right of 


easement as claimed by him. There is ne 
substance in this submission of learned 


Counsel, as well. 


11. There is no merit in this appeal. 
it is accordingly dismissed with costs. 


Appeal dismissed. 
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K. B. N. SINGH, RAR S. SARWAR, 


Madhu Singh, Petitioner v. The State of 
Bihar and others, Opposite Party. 

Civil Writ Jurn. Case No. 864 of 1972, 
D/- 23-11-1972. 

Index Note: — (A) Constitution of 
India, Articles 226 and 227 — Writ juris- 
diction under ~—- Although the source of a 
right be contractual rights, the High Court 
can grant relief if the impugned order is arbi- 
trary and unlawful, 

Brief Note: —— (A) The society having 
failed to pay dnes under settlement within sti- 
pulated period for the year of settlement, set- 
tlement for subsequent year was granted by 
auction (after notice to the society) to the 
petitioner under permit dated 14-4-1972. 
‘Meanwhile on society making payment by 
31-3-1972 with permission, the Addl. Collec- 
tor by his order dated 18-6-1972 cancelled the 
permit dated 14-4-1972. The petitioner mov- 
ed the High Court for writ under Articles 226 
and 227 challenging the action of Addl. Col- 
lector. Held on facts that the order of can- 
cellation should be quashed and the society 
restrained from interference with petitioner's 
possession till 31-3-1973. AIR 1973 SC 205, 

elied on. (Paras 3 and 4} 
Cases Referred: (Chromological Parag 
AiR 1973 SC 205 = 1971-3 SCC 864, 

D. F. O. South Kheri v. Ram Sanehi 

Singh ` 

Indra Bhanu Singh and Bhupendra 
Narain Yadav, for Petitioners Nagendra Pra- 
sad Singh (Govt. Pleader No. ID and Keshav 
Shrivastava, for the State; Amar Singh (for 
No. 6), for Opposite Party. 


SARWAR ALY, J.u-— There is'a Jalkan 
ar in the 
district of Monghyr. In the year 1971-72, 
this Jalkar was settled with the Fisherman’s 
Co-operative Society, Belgudar. The setile- 
ment was expiring.on the 31st March, 1972. 
the Land Reforms Deputy Collector (L. R. 
D. C.) communicated to the Anchal Adhikari 
the fact of' the fixation of reserve Jama of 
the Jalkar at Rs. 5256/- for the year 1972-73. 
On the 5th January, 1972, the Anchal Adhi- 
kari ordered issne of a general notice fixing 
the 25th of January, 1972, for settlement of 
the Jalkar by auction. It is averred in the 
petition that notices were issued including a 
notice to the Fishermen’s Co-operative So- 
ciety. An auction was held on the 25th 
January, 1972, at which the petitioner was 
the highest bidder. The bid was knocked 
down in favour of the petitioner who depo- 
sited half the amount of the bid, namely, 
Rs. 2751/-. Whe Anchal Adhikari sent the 
record of the case to the L. R. D. C. for ap- 
proval. The L. R. D. C. in his turn, after 
approving the bid sent the records to the 
Additional Collector for his approval. After 
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Collector, the matter was finally sent to the 
Collector for his sanction. It is nct in dis- 
pute that the sanctioning authority in respect 
of sairat settlement exceeding Rs. 5,000/- 18 
fhe Collector. The sanction of the Collector 
was communicated through an order dated 
the 11th April, 1972. Soon thereafter, that 
is, on the 14th April, 1972, a parwana was 
issued to the petitioner in which he was direct- 
ed to deposit the remaining amourt by the 
30th April, 1972. Half the amount having 
already been deposited, the other half was 
deposited on the 25th April, 1972. The peti- 
tioner admittedly came into possession o the 
Jalkar and started operation in respect of the 
same. On the 19th June, 1972, the Anchal 
Adhikari intimated to the petitioner that the 
Additional Collector, Monghyr, by his order 
dated the 18th June, 1972, has cancelled the 
- settlement made in favour of the petitioner. 
This is contained in an order, a copy of 
which is made Annexure 9 to this applica- 
tion. The petitioner contends that this An- 
nexure is fit to be quashed as in the circum- 
stances of the case the cancellation of the 
settlement of the Jalkar made in favour of 
the petitioner was arbitrary and unlawful 


2. No counter affidavit has been 
filed on behalf of the State or other officers 
of the State. A counter affidavit, however, 
has been filed on behalf of opposite party 
No. 6, Secretary, Fishermen’s Co-operative 
Society. In this affidavit, it is claimed that 
the Co-operative Society was entitled to @ 
settlement in its favour as although there 
were certain dues against the Society, the 
same had been permitted to be pzid by the 
31st March, 1972. Jt is also averred in this 
counter affidavit that no notice of the auc- 
tion held on the 25th January, [972 was 
received by the Society. It is thus said that 
the settlement in favour of the petitioner be- 
ing illegal, the action taken for the cancel- 
lation of the same was legal and proper. 

3. Before dealing with the other 
arguments, it may be stated that the aver- 
ment in the counter-affidavit that no notice 
was served on the Society cannot be accept- 
ed in view of the statement in the order- 
sheet of the Anchal Adhikari to the effect 
that notice for participation in the auction 
was given to the Society. The moot Poa 
tion, however, is whether the action the 
authorities in cancelling the settlement in the 
circumstances of the case was arbitrary. 
suggestion was made during the course of 
argument on behalf of the State that the 
. fight, if any, of the petitioner teing con- 

fractual this Court should not interfere in 
exercise of its powers under Article 226 or 
Article 227 of the Constitution. This argu- 
ment cannot be accepted in view of several 
decisions of the Supreme Court including the 
one reported in the D. F. O., South Kheri 
v. Sanehi Singh, 1971 (3) SCC 864 = 
(AIR 1973 SC 205). this case, it has 
been held that although the source of a right 
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of a party may initially be a contractual 
right, the High Court is not precluded from 
giving relief to an aggrieved party if the ac- 
tion on the part of the authorities is arbi- 
trary and unlawful. It is, therefore, to be 
seen whether in the circumstances the ac- 
tion can be categorised as arbitrary. It is 
clear from what has been stated that the auc- 
tion was held in this case after the fixation 
of a reserve Jama after due and proper 
Notice to everyone concerned. ‘The auction 
was sanctioned and approved by the Collec- 
tor who is the relevant authority. In pursu- 
ance of the auction, half the amount of the 
bid was deposited and the other half was 
deposited on receipt of sanction. Thereafter, 
the Parwana was issued, the terms of which 
were complied with and the petitioner came 
in possession and continued in possession till . 
the day of the cancellation of the settlement. 
It is clear, therefore, that there was no legal 
infirmity in the initial settlement, and the 
cancellation in the circumstances of that set- 
tlement cannot be said to be but arbitrary. 
The contention of learned Counsel for the 
petitioner that in the circumstances he is 
entitled to relief by this Court has, therefore, 
to be accepted. 


4 Learned Counsel for the Society, 
apart from supporting the argument advanc- 
ed on behalf of the State, contended that if 
had a right to the settlement of the fisheries 
in view of the fact that it was permitted 
to pay off the dues till the 31st March, 1972, 
and it had no notice of the purported auc- 
tion. So far as the argument of notice is 
concerned, it has already been noticed. The 
mere fact that the Society was permitted to 
pay off its arrears till the 31st March, 1972, 
in order that it may be entitled to the set- 
tlement for the year 1971-72, as is clear from 
Annexure A filed by the Society along with| | 
the petition for vacating the stay order passe 
ed by this Court, does not clothe it with the 
right to have the settlement for the year 1972- 
73. The instructions with respect fo the set- 
tlement in favour of the Co-operative Socie- 
ty are not mandatory and dd not have any 
statutory force: In the circumstances of this 
case, when the Society had proper notice 
and failed to participate in the auction, it 
cannot be said that any of its rights have 
been violated. 


5. For all these reasons, £ am of the 
view that this is a fit case in which the order 
of cancellation of the settlement should be 
quashed and the opposite party must be res- 
trained from interfering with the possession 
of the petitioner till the 31st March, 1973. 


6 It is stated by learned Counsel for 
the Society that. certain amounts have been 
paid on the basis of the cancellation for the 
purpose of taking settlement for the year 
1972-73. If that is so, it is obvious that the 


Society will be entitled to refund of the said 
amount, 
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7. In the result, this application is al- 
wed, but there will be no order as to costs. 


N. SINGH, J.:— 8. I apres. 
7 ‘Application allowed. 
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N. L. UNTWALTA, C. J. AND 
SARWAR ALI, J. 
Surya Gon, Petitioner v. The Sub-divi- 
parey Officer, Jamtara and another, Respon- 
ents. , 
Civil Writ Jursdn. Case No. 886 of 1971, 
DJ- 23-10-1972. i 
Index Note:— (A) Santal Parganas Te- 
-Nancy (Supplementary Provisions) Act (14 of 
1949), Section 21 (1) Proviso (b) — Time 
limit on transfers — Expression “no such 
transfer shall be made for a period exceeds 
ing six years” — Meaning of. (Para 6) 
Brief Note: —— (A) Even assuming that 
the proviso is not capable of embracing with- 
in its ambit curtailment of the period of 
transfer by the voluntary act of the trans- 
feree, the words “no such transfer shall be 
made for a period exceeding six years” 
would mean that one or more transfers 
could be made if their total period at one 
time does not exceed six years. On €X- 
piry of the six years, there is a complete ban 
on a second transfer for a period of another 
years. (Para 6) 


S. R. Ghoshal, for Petitioner; Birendra 
Prasad Sinha, Govt. Pleader No. 2 and Dilip 
Kumar Sinha, for Respondents. 

ORDER:— In this writ application the 
land in dispute is comprised in Plots Nos. 439, 
606, 611, 632, 2382 and 2391, appertaining 
to Jamabandi No. 31 of Mauza Hatdhora in 
the district of Santal Parganas. Two Bhugut 
bandha mortgages were executed in respect 
of the six plots by one Panchanan Mahto 
in favour of Tarpado Gon, brother of the 
petitioner. The mortgages 
were for a period of six years in accordance 
Tenancy (Supplementary Provisions) Act. 1949 

enancy piem ions) Act, 
(Bihar Act XIV of 1940) hereinafter called 
the “Act”. The first mortgage was executed 
on the 10th of May, 1963, and it was in res- 
ect cf Plots Nos. 439, 606, 611 and 632. 
e second mortgage in favour of Tarapado 
was executed on the Sth of February, 1964. 
It was in aor of the four plots for which 
a mortgage had been executed earlier in the 
year 1963 as also in r of the other 
two plots out of the six plots, namely, Plots 
Nos. 2382 and 2391. The petitioner took a 
third mortgage on the 29th of December, 
1967 in respect of all the six plots. Respon- 
dent No. 2 filed an application under Sec- 


tions 21 and 42 of the Act for eviction of — th 


the petitioner on several grounds. The peti- 
tioner’s case was that the earlier two mort- 
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gages executed in favour of his brother, 
Yarapado, in the years 1963 and 1964 were 
ineffective and inoperative and Tarapado had 
not come in possession of the land. The 
petitioner claimed to have come in possession 
of the mortgaged land for the first time after 
the execution of the mortgage in his favour, 
Learned Sub-divisional Officer, Jamtra, by 
his order, dated the 27th of May, 1971 has 
cancelled the sudbharana deed, dated the 
29th of December, 1967, executed in favour 
of the petitioner and has directed restoration 
ofthe land of the owner. The petitioner has 
obtained a rule from this court under Arti- 
cles 226 and 227 of the Constitution against 
the respondents to show cause as to why the 
said order, a copy of which is Annexure “1” 
to the writ application, be not called up and 
quashed. . 

2. Learned Sub-divisional Officer has 
taken the view that the two deeds executed 
in favour of Tarapado were effective and 
operative. According to his case made out 
in another case he had come in possession 
and thereafter, on the strength of the mort- 
gage, dated the 29th of December, 1967 the 
petitioner had come in possession of the dise 
puted land. That being so, in the view of 
the learned Magistrate, the mortgage execut- 
ed in favour of the petitioner was in viola- 
tion of proviso (b) to sub-section (1) of Sec- 
tion 21 of the Act. He has, therefore, di- 
rected cancellation of the document as also 
for restoration of the land to the owner. 


3. _ Learned counsel for the petitioner 
submitted that no order of cancellation of 
the mortgage executed in favour of the peti- 
tioner could be passed under sub-section (4) 
of Section 21, or under any other provision 
of the Act. He also submitted that no orden 
of eviction could be made against the peti- 
tioner before the expiry of the period of six 
years from the 29th of December, 1967, or, 
in any event, the order directing restoration 
of the land to the owner, without determin- 
ing as to who is the owner, is too vague to 
be sustained. 

4. Whether in form the order of can- 
cellation remains or goes is of little conse- 
quence, The effective order is the order of 
eviction of the petitioner and directing deli- 
very of possession to the transferor raiyat in 
accordance with sub-s. (4) of S. 21 of the Acts 


the form of the order does not matter. 


5 Su 
21 of the Act read as follows:— 
“21. (1) Notwi 
tained in Section 20, the provincial Govern- 
eae may, by notification in this behalf pub- 
ed in 


aboriginal 
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(i) a land mortgage bank duly establish- 
ed by the Provincial Government, or 
= Qü) a grain gola recognised by the Depu- 
ty Commissioner, or 

(iii) a society registered or deemed to be 
registered under the Bihar and Orissa Co-ope- 
ative Societies Act, 1935, or 

(iv) a raiyat of the Santal Paraganas: 

Provided that l 


(a)'no such transfer shall be recognised 
as valid unless it has been made by means of 
a registered deed and reported in the prescrib- 
ed manner by the transferor and transferee 
to the Deputy Commissioner and to the Jand- 
ein one month of the registration of 

e deed; 


(b) no such transfer shall be made for a 
period exceeding six years and, on the expiry 
of the period of transfer, no further transfer 
of any of the lands of the transferor raiyat 
shall be permissible for a period of six years. 


(4) On expiry of the period of mort- 
gage, the Deputy Commissioner skall of his 
own motion cause a notice to be sarved on 
the parties to the transaction that the period 
of the mortgage has terminated and shall 
proceed to evict the transferee and deliver 
possession to the transferor raiyat.’ 

of 


é On a reasonable interpretation 
proviso (b) it would be noticed that no fur- 
ther transfer of the land by the transferor 
faiyat is permissible for a period of six years, 
on the expiry of the period of the first trans- 
fer. One could take the view that, when 
Tarapado relinquished possession even before 
the expiry of the period of his transfer, no 
further transfer of the land was permissible. 
But, even assuming that, on a strict interpre- 
tation, the expression “on the expiry of the 
period of transfer” occurring in proviso (b) 
is not capable of embracing within its ambit 
curtailment of the period of transfer by the 
voluntary act of the transferee, there is no 
difficulty in taking the view that in no case 
the total period of transfers can exceed six 
years. If it were not be so, the transferees will 
be able to defeat the very. object cf the pro- 
viso easily. ‘A’ will take a transfer for six 
years, relinquish possession after “ive years; 
‘B will take another transfer for six years 
and relinquish possession after five years and 
then say, ‘C?’ will take transfer for another. 
six years. In this way, the rigour contained 
in proviso (b) will be easily circumvented. In 
our opinion, it is not permissible to do so. 
The first part of the proviso which provides 
that “no such transfer shall be made for a 
period exceeding six years” means one or 
more transfers the total period of which at 
one time cannct exceed six years. On the 
expiry of the said period of six years, there 
is a complete ban on a second transfer for a 
period of another six years. On the expiry 
of the. ban period, there may be further 
transfers. In this case, therefore, it is clear 
that the usufructuary mortgage in favour of 
the petitioner could not be effective and the 
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the land on the basis of that mortgage be- 
yond a period of six years starting. from the 
10th of May, 1963 and the 5th February, 
1964. Even counting from the later date, the 
period of six years. expired on the Sth of 
February, 1970, long before the impugned 
order of eviction was passed by the Sub- 


_ divisional Officer on the 27th of May, 1971. 


7. The case of respondent No. 2 
was that Panchanan was one of the co-sharers 
of the Jand transferred; he had no right to 
transfer the whole of the land. The direc- 
tion according to sub-section (4) of Sec. 21 
of the Act, in substance and in effect, is to 


evict the petitioner-transferee and deliver pos- - 


session to the transferor raiyat. It may mean 
Panchanan Mahton alone or it may mean 
all the raiyats who are the owners of the 
land. That is a question to be determined 
by the Deputy Commissioner at the time of 
delivery of possession of the land. The peti- 
tioner is not concerned in that matter. The 
order of eviction made against him, on the 
facts and in the circumstances of this case, 
as discussed above, is justified and does not 

call for any interference. l 
8. For the reasons stated above, this 
writ application fails and is dismissed. But, 
in the circumstances, there will be no ordep 

as to costs. an 
- Petition dismissed. 
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U. N. SINHA, C. J. AND 
K. B. N. SINGH, J. 

Smt. Usha Rani and others, Petitioners 
y. The State of Bihar and others, Respon- 
dents. 

Civil Writ Jursdn. Cases Nos. 1766, 1767 
and 1774 of 1970, D/- 27-9-1972. 

Index Note: — (A) Bihar Land Reforms 
Act (30 of 1959), Section 4 (h) —- Annulment 
of khorposh grants — Jurisdiction of autho- 


rity to act under Section 4 (h) depends on ` 


decision on jurisdictional facts and High 
Court under Article 226 can go into the ques= 
tion of the correctness of its conclusions, 
(X-Ref:— Constitution of India, Art. 226). 
Brief Note: — (A) The jurisdiction of 
an authority to act under Section 4 (h) of the 
Bihar Land Reforms Act and to cancel khor- 
posh grants on the ground of having been 
made with the object of defeating the provi- 
sions of the Act, depends on a decision on 
jurisdictional facts and High Court, under 
Article 226, can go into the question whether 
on ths- materials on record the conclusion of 
such authority is right or wrong. AIR 1956 
Pat 104, Foll. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1687 = (1971) 1 SCR 
146, State of U. P. v. Raj Kumar 
Rukmini Reman Brahma 4 
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AIR 1956 Pat 104 = 1956 BLIR 24, 
Chandreshwari Prasad Narain Deo . 
v. State of Bihar 4 

(1887) 15 Ind App 51 = ER 10 All 
272 (PC), Rani Sartaj Kuari v. Rani, 
Deoraj Kuari 4 


J. C. Sinha, Rameshwar Prasad No. 2 
and B. P. Gupta, for Petitioners; K. P. Verma 
(Govt. Advocate) and Ganesh Prasad Jays- 
wal, for Respondents. 


U. N. SINHA, Cs Sa Rack of _the 
petitioners of these three writ applications 
has prayed that an order passed by the Com- 
missioner of Patna Division, dated the 3ist 
August, 1970, dealing with three separate ap- 
peals, may be quashed. In each writ appli- 
cation a copy of the Commissioner’s order 
has been given as Annexure 3 and a com- 
mon argument has been advanced on behalf 
of all the writ petitioners by Shri J. C. Sinha. 
Therefore, this judgment and order will 
govern ali the three writ applications. 


2. Respondent No. 5 in each of theso 
rases (to be described as respondent No. 5 
henceforth) had succeeded to the Gaddi of 
Dumraon Raj in November, 1949, on the 
death of his father, Maharaja Bahadur Ram- 
ran Bijoy Prasad Singh. . The petitioner of 
Civil Writ Jurisdiction Case No. 1774 is the 
son of respondent No. 5. The petitioner of 
Civil Writ Jurisdiction Case No. 1766 is the 
wife of the said respondent No. 5 and the 
petitioner of civil writ jurisdiction case No. 
1767 is his daughter. It is said that the succes- 
sion to the Dumraon Raj used to be govern- 
ed by the rule of primogeniture and from 
ancient times a practice and custom had 
grown up to provide maintenance to the 
junior members and dependents of the 
Maharaja, whether male or female. In pur- 
suance of this custom and tradition of the 
family, respondent No. 5 had made three 
maintenance grants in favour of the thres 
writ petitioners by way of Khorposh deeds 
dated the 13th May, 1950. (By affidavits filed 
on the 2nd September, 1972 three copies of 
these three khorposh deeds have been filed 
in these cases.) It is said that after Dumraon 
Raj had vested in the State of Bihar, a notice 
under Section 4 (h) of the Bibar Land Re- 
forms Act had been served on each of the 
writ petitioners on the 13th January, 1953, 
but the proceedings were ultimately dropped. 
Thereafter, fresh notices under the same pro- 
vision of law were served on the three peti- 
tioners on the 12th September, 1963. 


As a resolt, three cases were brought on 
the record as follows: As against the son 
of respondent No. 5 the case was numbered 
as Case No. 3 of 1963-64 before the Deputy 
Collector, Land Reforms, Buxar. As against 
the wife of respondent No. 5 the-case was 
numbered as Case No. 1 of 1963-64 before 
the same officer and as against the daughter 
of respondent No. 5 the case was numbered 
as Case No. 2 of 1963-64 before the same 
officer. The Deputy Collector, Land Reforms 
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Buxar, exercising the powers of a Collector 
under Section 4 (h) of the Bihar Land Re- 
forms Act, recommended annulment of all 
the three khorposh grants. Three appeals 
were filed by the three writ petitioners before 
the Collector of Shahabad as follows: Ag 
against Case No. 1 of 1963-64 the appeal 
was numbered as Appeal No. 33 of 1965-56; 
as against Case No. 2 of 1963-64 the appeal 
was numbered as Appeal No. 35 of 1965-66, 
and as against Case No. 3 of 1963-64 the 
appeal was numbered as Appeal No. 36 of 
1965-66. In appeals Nos. 36 and 33 of 1965- 
66 the Collector had asked for a report from 
the Additional Collector by order dated the 
Sth July, 1965. By order dated the 29th July, 
1968, the Additional Collector of Shahabad 
had recommended to the Collector that the 
grants involved in Cases Nos. 3. and 1 be an- 
nulied. A copy of this order has been given 
as Annexure 1 in C.W.J.Cs. 1774 and 1765 
of 1970. By order dated the 7th October, 
1968, the Collector accepted this report and 
forwarded it to the State Government recom- 
mending annulment of the khorposh grants 
in favour of the petitioners in C. W. J. Cs. 
1766 of 1970 and 1774 of 1970, i.e., the wife 
and the son of respondent No. 5. So far as 
the khorposh grant in favour of the daughter 
was concerned, the Collector of Shahabad 
dismissed her Appeal No. 35 of 1965-66 by 
order dated the 8th October, 1968, holding 
that for the reasons given by him on the 
previous day in Appeals Nos. 33 and 36 of 
1965-66, there was no merit in the. daughter’s 
appeal. In such circumstances, three appeals 
were filed by the three writ petitioners be- 
fore the Commissioner, Patna Division, which 
were disposed of on the 3lst August, 1970. 
The Commissioner has held that all the three 
khorposh grants ought to be annuled by the 
State Government. 


3. The reasons given by the Commis- 
sioner of the division for recommending an- 
ee of the khorposh grants may now be 
State 


(A) He has-stated that the evidence pro- 
duced before him showed that Maharaja 
Bahadur Ramran Bijoy Prasad Singh (father 
of respondent No. 5) had transferred certain 
properties in the years 1944 and 1945 in 
favour of Maharaj Kumar Shri Vishwanath 
Prasad Singh, brother of Maharaja Bahadur 
Ramran Bijoy Prasad Singh, and in favour 
of Maharaj Kumar Ran Bijoy Singh, his 
younger brother and both the grantees were 
either brother or some other near relation 
and not descendents of the male heir of the 
grantor. The learned Commissioner has des- 
cribed Maharaj Kumar Ran Bijoy Singh as a 
younger brother of Maharaja Bahadur Ram- 
ran Bijoy Prasad Singh, which is an error of 
record. Maharaj Kumar Ran Bijoy Singh 
was the second son of Maharaja Bahadur 
Ramran Bijoy Prasad Singh, i.e. younger 
brother of respondent No: 5. The error of 
record was clearly due to the fact that the 
Additional Collector in his recommendation 
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dated the 29th July, 1968 (Annexure 1) had 
made the same error of record in referring 
to a document produced before him, which 
was the original settlement deed executed by 
Maharaja Bahadur Ramran_ Bijoy Prasad 
Singh, dated the 2nd May, 1945, in favour 
of Maharaj Kumar Ran Bijoy Singh. The 
Additional Collector had also described 
Maharaj Kumar Ran Bijoy Singh as brother 
= oo Bahadur Ramran Bijoy Prasad 
ingh. 


(B) The second ground given by the 
learned Commissioner was that the petitioner 
of C. W. J. C. 1774 of 1970, being son of 
respondent No. 5, would succeed to the 
Gaddi in due course and the deeds of 1944 
and 1945 did not show that the properties 
had been transferred by way of maintenance 
grants to any heir apparent. l 


(C) The third reason given by the Jearn 
ed Commissioner was that no evidence had 


been adduced to show that settlement had. 


ever been made in favour of females in this 
family, particularly when such females were 
daughter or wife of the grantor. 


(D) The next reason given by the learn- 
ed Commissioner was that all the khorposh 
grants mentioned that it was the last wish of 
the late Maharaja Bahadur Ramraz Bijoy 
Prasad Singh that such maintenance grants 
should be executed in favour of the three 
writ petitioners, but, if that was his real 
wish, it could have been accomplished in his 
lifetime, when he had executed deeds of 1944 
and 1945. The learned Commissioner also 
mentioned that although respondent No. 5 
had come to the Gaddi in 1949, when he 
had executed the three khorposh grants on 
the 13th’ May, 1950, a statement of the ob- 
jects and reasons for the enactment of Bihar 
Land Reforms Bill, 1950 had been published 
in the Bihar Gazette on the Ist Febuary, 
1949, and the report of the Select Committee 
had been published in the Bibar Gazette on 
the 1st February, 1950, and, therefore, the 
execution. of the khorposh grants would seem 
intriguing and would indicate that the gran- 
tor had in view the impending enactment, 
namely, the Bibar Land Reforms Act, 1950. 
(The Bihar Land Reforms Bill, 1949. with the 
statements of objects and reasons appears to 
have been published in the Bihar Gazette 
(Extraordinary) on the 10th December, 
1949). For these reasons the learned Com- 
missioner has held that the three khorposh 
grants had been executed by respondent No. 
5 with the object of obtaining higher com- 
pensation under the Land Reforms Act and 
they were fit to be cancelled. 


4. Learned counsel for the petitioners 
has filed a copy of the will of the late Maha- 
raja Bahadur Shri Radha Prasad Singh of 
Dumraon, mentioned in Annexure 1, in 
C: W. J. C. 1766 of 1970, and he has relied 
upon some of the recitals made therein to 
show that the grant of property or money 
to female members of Dumraon Raj family 
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was not unknown. Specific reliance has been 
placed by learned counsel for the petitioners 
on the recitals in paragraphs 2, 9, 10 and 13 
of Annexure 6. Further, learned counsel for 
the petitioners has contended that judicial 
notice of khorposh grants in favour of sons 
of a holder of impartible estate can be taken, 
and in that context, there is no difference be- 
tween sons, and even the only son, who may 
be the heir apparent, comes in the category 
of sons, in whose favour. grants can be made, 
Reliance is placed on the case of Rani Sartaj 
Kuari v. Rani Deoraj Kuari, reported in 
(1887) 15 Ind App 51 (PC). In substance, 
the contention raised by learned counsel for 
the petitioners on behalf of the son of res- 
pondent No. 5 is that the khorposh grant 
in his favour was valid in law, and merely 
because such a grant had made any differe 
ence in the compensation payable it will not 


ipso facto make the grant voidable. On be- 


half of the wife and the daughter of respon- 


-dent No. 5 it is argued that apart from the- 


question. of custom in the Raj, respondent — 
No. 5 had, as holder of an impartible estate, 
absolute right to give khorposh grants in 
favour of these two ladies, and in these 
cases also, merely because these grants affect 
the quantum of compensation, they cannot 
be avoided under Section 4 (b) of the Bihar 
Land Reforms Act. i 


Learned Government Advocate appeaťe 
ing for the contesting respondent has, in 
effect, supported the reasons given by the 
learned Commissioner of the Division and 
has argued that there was no custom op 
usage in the Dumraon Raj for giving khor- 
posh grants to female members of the family, 
It is also argued that the Collector had come ` 
to his conclusion in these cases to the effect 
that the khorposh grants were given with a 
view to respondent No, 5 obtaining higher 
compensation under the Land Reforms Act, 
and this conclusion cannot, or ought not to 
be interfered with in these cases. The power- 
of this court to come to its own conclusion 
on the facts of a particular case is now esta» . 
blished and reference may be made to the 
case of Chandeshwar Prasad Narain Deo vV. 
State of Bihar, reported in AIR 1956 Pab 
104. In Chandreshwar Prasad Narain Deo’s 
case, this court held that the jurisdiction of 
an authority to act under Section 4 (h) of 
the Bihar Land Reforms Act and to cancel 
khorposh grants depends on a decision on 
jurisdictional facts and this court can go into 
the question as to whether the conclusion of 
such an authority is correct or not. 
court held that where the outgoing proprie- 
tor had not made any grant with the object 
of defeating the provisions of the Bihar Land 
Reforms Act or for obtaining higher com- 
pensation, the order for cancelling the grant 
was without jurisdiction and null and void. 
Therefore, there is no validity in the argue 
ment of the Jearned Government Advocate, 
that, the conclusions of the learned Commis- 
sioner for invoking the provisions of Seç- 
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of affairs without amy other material on Te- 
‘cord. The grantor’s father had died in Nov- 
ember, 1949, and if the son and daughter of © 
respondent No. 5 had been born before that, 
they were younger still and the late Maha- 
raja Bahadur, father of respondent No. 5, 
could hardly have considered making grants 
in their favour “in lieu of expenses and 
other establishments that he had provided for 
them”, as mentioned in the three khorposh 
grants. Where is no evidence on record as to 
what establishments the late Maharaja Baha- 
dur, father of respondent No. 5, had provid- 
-ed for his dependents, in lieu of which speci- 
fic khorposh grants had to be made. 
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tion 4 (h) of the Bihar Land Reforms Act 
are final. The real question, therefore, is 
whether on the materials on record, this 
court can hold that the recommendations of 
the authorities acting under Section 4 (h) of 
the Bihar Land Reforms Act for annulment 
of the three khorposh grants are erroncous 
or not. 


In my opinion, too much stress was plac- 
ed before the Commissioner of the Division 
on the question of custom and usage in the 
family of respondent No. 5 and the writ 
petitioners. Under well-established principle , 
of law respondent No. 5 as holder of the 
fmpartible estate of Dumraon Raj had full . 
‘authority to make the grants under consi- — 
deration, and the question for determination -referred tothe facts and circumstances of 
is, whether the three particular khorposh.- the decision reported in AIR 1956 Pat 104, 
grants in favour of the three writ petitioners: mentioned above, and to the facts and cir- 


“" Learned counsel for the petitioners has 


were made with the object of defeating any 
provision of the Bihar Land Reforms Act of 
‘causing loss to the State or obtaining higher 
compensation thereunder, within the purview 
of Section 4 (h) of the Bihar Land Reforms 
Act. The khorposh grant in favour of the 
‘petitioner of C. W. J. C. 1774 of 1970, that 
ds to say, son of respondent No. 5, shows 
‘that on the date of the grant this writ peti- 
tioner was an infant son of the grantor. 
.There is no material on the record to indicate 
why and how it had become necessary to 
make a grant in favour of this son, yielding 
a net income of Rs. 24,122 and odd per 


annum. Similarly, the date on which the +. was in question there, mentioned that accord- 


khorposh grant was granted to the petitioner 
of C. W. J. C. 1767 of 1970, i.e., the daugh- 
ter of the grantor, she was also described as 
an infant, and_in her case. also, nothing is on 
the record to show why the grant of Rupees 
12,020 and odd per annum became neces- 
sary in her favour. Both the grants mention- 
ed that they were meant for upbringing and 
education of the grantees and the grant in 
favour of the daughter added that it was for 
her marriage also. 


But, apart from the recitals in the docu- 
ments, there is no material on the-record to 
show as to why specific grant of property 
became necessary for the upbringing and edu- 
cation of the children and the marriage of 
the daughter. Similarly, there is no mate- 
rial on the record to ascertain as to why it 
had suddenly become necessary to make a 
maintenance grant in favour of the wife of 
respondent No. 5, yielding a net income of 
Rs. 36,088 per annum. No dobut all the 
three grants mentioned that the father of the 
grantor was anxious to create maintenance 
grants in favour of his dependants according 
to their position and status in life in lieu of 
expenses and other establishments that he 
had provided for them and that, in fact, his 
lawyers had prepared the requisite drafts 
and the same had been settled by the late 
Maharaja, the grantor’s father, but the Tat- 
ter had died before he could execute the said 
maintenance grants, but such recitals are dif- 
ficult to accept as representing the true state 


-cumstances of the case of State of U. P. v. 
Raj Kumar Rukmini Raman Brahma, re- 
ported in AIR 1971 SC 1687, for his conten- 
tion that on more or Jess similar facts cer- 
tain grants were held to be genuine and bona 
fide grants by this court as well as by the 
Supreme Court of India. - But, in my opinion 
these two decisions are quite distinguishable 
on facts. There were enough materials on 
the record of Chandreshwar Prasad Narain 


' Deo’s case for the conclusion that the ‘khor- 


posh grants impugned there were bona fide 
transactions. In the case reported in AIR . 
1971 SC 1687, the Gujaranama deed, which 


ing to the law and custom of the estate, ths 
eldest son of the Raja became the owner of 
the estate. on the death of the earlier Raja 
and the younger sons had right to mainte- 
nance and they were given reasonable share 
of the estate in lieu of right of maintenance. 
in view. of such a recital, the Supreme Court 
upheld the Gujaranama deed in favour of 
the younger brother. The facts of this case 
can hardly support the contentions raised on 
behalf of any of the petitioners. In anp 
event, the question that this court has to 
consider under Section 4 (h) of the Bihar 


' Land Reforms Act was not involved in the 


Supreme Court case. The recitals in the will, 

which is Annexure: 6 in C. W. J.-C. 1766 of 

1970, can also hardly affect the questions 

Aea have arisen for consideration at this 
ge. ` 


Even assuming that respondent No. 5 
could make a valid grant in favour of his 
wife, he had come on the Gaddi of the Raj 
in November, 1949 and there is no reason 
given as to why it became necessary in May, 
1950 to make a separate grant in her favour. 
In view of the fact that after the Ist of Feb- 
ruary, 1950, it had become clear that a legis- 
lation of the nature of the Bihar Land Re- 
forms Act would come in force in due course, 
-these three khorposh grants made on the 13th 
May, 1950 must be taken to have been made 
for a purpose other than to provide separate 


properties for the three grantees. In the 
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show cause petitions filed by the State of 
Bihar in C. W. J. Cs. 1766 of 1970 and 1774 
of 1970 certain calculations have been given 
to show that compensation respondent No. 5 
would have got if these three khorposh 
grants ‘had not been created and what com- 
pensation would be available to the wife and 
the son of respondent No. 5 on the basis of 
their grants. (These calculations have been 
adopted from the order of the Additional 
Collector). Whether these calculations are 
precise and correct or not there is no doubt 
that if the two grants are upheld as genuine, 
the State would have to pay to the wife and 
the son of respondent No. 5 larg amounts 
of compensation which would not have been 
payable by the State if these two grants had 
not been made. Therefore, the irresistible 
conclusion must be that the grants involved 
in the three writ applications were made for 
causing loss to the State and for obtaining 
higher compensation under the Bihar Land 
Reforms Act, and accordingly, the authori- 
ties acting under Section 4 (h) of the Act 
were entitled to recommend that the grants 
may be annuled. 


S Not much argument has been ad- 
vanesd on the point that the firs: proceed- 
ing under Section 4 (h) of the Bihar Land 
Reforms Act had been dropped on the 13th 
January, 1953. No materials have been 
brought’ on the record to show as to what 
had happened in the earlier proceeding and 
as to the reason for dropping thz proceed~ 
ing on the earlier occasion. Neither the 
order of the Additional Collector nor the 
order of the Commissioner of the Division 


has referred to this aspect of the matter, and, 


therefore, no relief can be granted to the 
writ petitioners on the basis of the dropping 
of the first proceeding in 1953. | 


é For the reasons given above, I am 
of the opinion that no grounds have been 
made out for granting the reliefs prayed for 
by the writ petitioners and, therexore, all the 
three writ applications are dismissed. Jn the 
circumstances of the case, there will be no 
order for costs. 

K. B. N. SINGH, Ja— 7. I agree. 


Applications dismissed. 
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The Managing Committee of the Mun- 
praura Middle School, Jamalpur, Petitioner 
v. The District Education Officer, Monghyr 
and another, Respondents. 

Civil Writ Jurdn. Case - No. 1461 of 
1971, D/- 22-9-1972. 


Index Note:— (A) Bihar High Sckools - 
Tematst 


(Control and Regulation of A tiom) 
Act (13 of 1960}, Section 8 Q) — Order of 
competent authority — Validity. 
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M. M. School, Jamalpur v. D. E. Officer, Monghyr 


A.I. R. 
Brief Note:— (A) When the authority 
is empowered to issue an order under the 
Government resolution which has a statue 
tory force by virtue of Section 8 (2), the 
order is valid and the fact that the source 
of power which is referred to in the order 
is not releyant is immaterial. (Para 6) 
Cases Referred: Chromological Paras 
AIR 1972 Pat 93 = 1971 BLIR 918 
(FB), N. P. Mathur v. State of Bihar 12 `’ 
AIR 1964 SC 72 = (1964) 4 SCR 733, 
Partap Singh v. State of Punjab ii 
AIR 1964 SC 962 = (1964) 6 SCR 330, 
C. S. Rawjee v. State of Andhra 
Pradesh 11. 
AIR 1964 Cal 265, Ram Chandra v. 
= Secy. to Govt. of West Bengal 11 
ATR 1959 SC 249 = 1959 Cal LJ 105, 
Dwarka Nath Tewari v. State of 
Bihar 14 

J. N. P. Verma and Ashok Kumar 
Sinha, for Petitioner; Nagendra Prasad 
Singh (Govt. Pleader No. I) and Umesh 
Prasad Singh, for Respondents. 

ORDER:— This application under 
Articles 226 and 227 of the Constitution of 
India by the Managing Committee of the 
Mungraura Middle School, Jamalpur, dis- 
trict Monghyr, filed through its Secretary, 
Nawal Kishore (sic) Lal, is directed against 
the order dated the 18th September, 1971, 
(Annexure 19) passed by the District Edu- 
cation Officer, respondent No. 1, withdraws 
ing the approval of recognition of the Mana- 
ging Committee of the said school and con- 
stituting an ad hoc committee in place of 
regular managing committee. 

2. In order to appreciate the point 
for consideration in this case it will be ne- 
cessary to state briefly the facts. The said 
school is within the municipal area but it is 
not managed by the municipality. The 
school is, however, aided school. The aid 
came from the consclidated fund of the 
State Government. On the 23rd March, 
1971, respondent No. 1 addressed a letter 
to all the schools for absorbing retrenched 
teachers, a true copy of which is enclosed 
with Annexure ‘6%. On the 12th April, 1971, 
the petitioner had enquired from respondent 
No. 1 for suggesting some names of the 
teachers who are on his panel for filling 
the vacancy of matric trained teacher wi 


additional qualification in Sanskrit, like 
Madhyama, Sashtri or others, which had 


existed in the said school, vide Annexure 2, 


‘On the Sth June, 1971, however, the. peti- 


tioner sought for approval of the Sub-divi- 
sional Officer of the Education Department 
for appointing one Amresh Jha to the afore- 
said vacancy (see Annexure 3). It will be 
relevant to mention at this stage that the 
Sub-divisional Officer had not approved the 
appointment of Amresh Jha so far as ft 
appears from Annexure 26 to the supple- 
mentary affidavit filed on the 24th July, 
1972, on behalf of the petitioner. On the 
12th June, 1971, respondent No. 1 wrote a 
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fetter (Annexure 4) to the petitioner enquir- 
ing from him as to why he had made ap- 
pointment against his instruction ‘contained 
under the aforesaid letter dated the 23rd 
March, 1971. On the 18th June, 1971, the 
petitioner sent a letter (Annexure 5) to res- 
pondent No. 1 mentioning therein that he 
had not received his letter dated the 23rd 
March, 1971, on the 26th June, 1971, res- 
pondent No. 1 wrote another letter (Anne- 
xure 6) to the petitioner mentioning therein 
that. the appointment of: Amresh Jha.: was 
illegal and in his place.Rameshwar Mishra 
ought to: have: been appointed. He directed 
the ‘petitioner to appoint Rameshwar Mishra’ 
and to forward to -him-the resolution of the 
managing committee resolving the. appoint- 
ment of Rameshwar Mishra soon. ‘He ::also 
enclosed his. Jetter dated the 23rd* March, 
1971, as mentioned earlier. On the 19th 
July, 1971,. respondent No.:1 sent another 
letter (Annexure 7) to the petitioner remind- 
ing him'to forward to him the resolution of 
‘the ‘managing committee regarding. -the ap- 


pointment of ;Shri ; 2. 


-On°tho. 2nd “August: 197f, tha petitioner 
wrofe-a letter (Annexure 8) to: respondent 
No. i ‘stating ‘therein "that according. to. cir- 


quite competent ; to. make the- appointment 
of -Amresh Jha .and.the Sub-divisional Officer 
was ‘the competent. authority to -approve: the: 
same for which ‘the-petitioner had ,approach- 
ed. The -petitioner again reiterated’ that the 
letter“ of’ respondent No: 1 dated ths 23rd 
‘March, 1971;:was-not received‘by the peti- 
tionerin time. .if-it: would ‘have so; reached 
the petitioner wouldhave certainly’ approach- 
ed -him “for: suggesting some. qualified‘ Sans- 
krit ‘teacher .for making’ appointment: It: was 
also mentioned -in ‘the;:said letter that as the 
committee “did:not-know,about‘the academic 


and trainine=attainmenti:and other . particu~: 


lars; of  Rameshwar? Mishra regarding > his 


age, conduct, etc. it?was*not.in a position. to. 


consider . Mishra’s <case_ for’ appointment, «as 
directed,; aftes removing ‘Amresh Jha- from 
service. In’ a letter dated the 5th August, 
1971, (Annexure 9) respondent No. 1 reite- 
rated that. under the’ circumstances: the ap- 
pointment of Amresh Jha was: irregular and 
Shri Mishra ought to have’been appointed 
-as directed. In his letter respondent No. I 


further asked tbe -petitioner.to show catss' 


as to why.it had disobeyed the: direction ‘of 
the Department and on that ground alons 
why the: committee of the school should not 
be: dissolved and in its place a new manag~ 
‘Ing committee. be constituted, In reply to 
the said letter the petitioner sent a letter 
dated the 16th August, 1971, (Annexure 10) 
the relevant portion of which reads as: 


“The Committee is fully prepared to 
submit replies to the show cause, no sooner 
it finally decides about Shri Mishra, on re- 
ceipt of your reply on this point. It is a 
matter of great concern that you have been 
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pleased to issue show cause notice for dis- 
banding the school committee before giv- 
ing an opportunity to the committee to 
ais your orders or otherwise disagree 
O i 


_. The petitioner sent a copy of the said 
letter to various. persons, including the Min- 
ister of Education and the Minister of Re- 
venue. This was followed by the reply from 
the respondent No. ‘1 under his letter dated 
the: 20th August, 1971 (Annexure 11) stat- 
ing. therein ‘that if the petitioner. wanted to 
comply with the orders, he could have easily 
done so after obtaining the particulars of 
Shri Mishra, but.the petitioner did not do 
so. If the order of: respondent No. 1 is not 
complied with within the prescribed period, 
further steps shall be taken by him. The 
petitioner then. submitted his show cause 
under his letter- dated the 21st August, 
1971 (Annexure 12) wherein inter alia the 
petitioner justified the appointment of Am- 
resh: Jha. ‘in reply to this letter respondent 
No. T-sent his letter dated the 30th August, 
1971, (Annexure 13) commenting upon the 
alleged. appointment of Shri Jha. He. pointed 
out that his appointment was contrary to 


5 . the. directi ai Ž 
cular No; 4771 dated*28th December, 1970: ection contained under a letter of the 


(Annexure 20):the managing; committee: was 


State Government dated the 18th Decem- 
ber, 1970, a.true copy of which is enclosed 
with Annexure. 15. According to the said 
direction a teacher is eligible for appoint- 
ment in the home district. Besides a teacher 
should be on the panel prepared by the 
Planning Committee. Shri Jha was the resi- 
dent. of Darbhanga District. Therefore, he 
could. not havo been appointed in the dis- 
trict of Monghyr where the institution was 
located. Besides he was not on the panel. 
The. petitioner then sent another letter dated 
the .3rd September; 1971, - (Annexure 14) 
mentioning: therein that he was not aware 
of the Government direction contained in 
letter dated the 18th December, 1970, and 
requested the respondent for forwarding 
a.copy of the samé. Thereafter respondent 
No. 1. by letter dated the 6th September, 
1971, (Anmexure 15) sent a copy of the re- 
quired letter and‘ reminded the  petitiomer 
taat if the. show cause was ‘not received 
from fhe- petitioner within the prescribed 
time ber steps would be taken. On the 
9th September, 1971, the. petitioner wrote 
another Ietter (Annexure 16) to respondent 
No. T for providine him copies of certain 
letters in order to give detailed reply. On 
the 15th September, 1971, the petitioner sub- 
mitted second show cause (Annexure 17) 
to respondent No. 1 under a registered 
cover. On thei 18th September, 1971, the 
impugned order was passed by respondent 

0. ‘he ` 


3. J. N. P. Verma, learned counsel 
appearing on behalf of the petitioner, has 
assailed the order chiefly on two grounds, 
namely, (Gi) respondent No. 1 had no juris- 
diction to withdraw the approval of the re- 
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cognition of the managing committee of ther respondent No. ł} had such a power 
the said school and also to constitute an or not since the said notifications and the 
ad hoc committee in its place and (ii) there resolutions contained therein acquired statu- 
was complete absence of material for tak- tory force. He referred to the resolution 
_-ing such a drastic step by respondent No. 1 dated the 24th July, .1958, which finds place 
whose action was motivated and was com- in the said Gazette notification the relevant 
pletely vitiated on the ground of mala fide. portion of which is to be found under clause 
I will take into consideration ground No. (1) 1 (e), which is to this’ effect: 
. first. _ “Withdrawal or withholding of recogni- 
‘tion— Recognition shall only be withdrawn 


4, Mr. Verma drew my attention to : d 
the impugned order wherein respondent No. or withheld for reasons to be recorded in 


1 has referred to Articles 69, 205 and 206 grounds:— 
of the Penn — esa for oe xx xx 
riving such power. He: submitted that it has tit. K a P . 

already been held by a Bench decision of 4... S aa pe Meneame , Committee of 
this Court that the Education Codz com- ive to th not functioning in a way conduc- 
piled under the 8th Edition has not got the ` Wp a po smooth administration of the 
statutory force. Only the Education Code | biolne 2 am he ea, oe of diss 
of the 7th Edition has been recognised, having ` ps bay nas c direct Sa PAPS not 
statuory force. This submission of Mr. Tying out the directions of the Board of 


. Secondary Education or any competent au- 
Verma is well founded. Therefore, he urged han : Paea , 
that Article 69 of the 8th Edition corres- rated sch scl ee oot emia _ the finances’ 
ponds to Article 34 of the ith Edition, Another sub-clause on which reliance has 
which lays down Inspector’s duty at aided heen placed is -1-B, which is quoted in exe 
schools. It provides inter alia that if the tenso ‘below: a quoted im Ck. 
inspector finds any infringement of the eons.’ e swithdeawal: of approval to the constl- 
ditions of the grant, or if there is any un- kiten AF dhe Ma app SRS : 
willingness or unwarrantable , delay on the n sified nig se arr] ae ‘Or 
parr oe the sanoi senha erage T said file the President, a of Secondary 
to suspend the payment pa arene ine He “Education in respect of Secondary Schools 
contended that this Article does not. em- 204 District Education Officer in respect of 
power respondent No. 1 to pass the order Elementary Schools instead of withdrawing 
under consideration. Article 205 of the 8th sr withholding recognition, may withdraw 
Edition corresponds to Article 182 of the the approval to the constitution of the Mae 
2a aon, wih S po aaa fae weal 
None. of the ads ee al eran she considers suitable pending proper recon- 
justifies the action taken by respondent No. dae of bs ie esha ag ha a ar For: 
1. He then referred to Article 206 of the the purpose of this rule, Elementary Schools 
8th Edition the corresponding Article of will mean, “Primary and Middle Schools.”: 


which is not to be found in the 7th Edition. | 6. Learned counsel submitted that, 
Therefore, this Article is also of no ayaill the above provisions give ample power to- 
to respondent No. 1. af ‘yespondent No. E to pass the impugned, 


-arme Order. In my: opinion, the submission of- 
5 Mr. Nagendra Prasad Singh, Mr. Singh is well founded. The provisions 

learned Government Pleader No. Til ap- ‘referred to above certainly clothed the res- 
pearing on behalf of respondent No. 1, in -pondent No. 1 the jurisdiction to pass the 
order to justify the step taken by the Iatter order in dispute. Mr. Verma cannot take 
in question, referred to clause (2) of Section advantage of the Articles of the Education 
8 of the Bihar High Schools (Control and .. Code referred to by respondent No. 1 in 
Regulation of Administration) Ast, 1960, his order. It is true that those Articles are 
which, inter alia, Jays down that the provi- not relevant but that by themselves would 
sions of the Bikar Education Code, 7th Edi- not vitiate the order. It is well established 
tion, as amended from time to time, and all that due to wrong labelling an order can- 
the resolutions and orders of the State Gov- mot be set aside. One should look to ‘the 
ernment or the Director of Public Instruc- substance. The form is of little importance. 
tion, Bihar, a collection of which was. pub- Thus the ground of attack under;Item No. 
lished in the Extraordinary Issue of the @) fails. es i 

Bihar Gazette of the 23rd March, 1959, and 7, Now I advert fo consider ground 
which were in force on the date of com- No. GD urged by Mr. Verma on behalf of 
mencement of the Act would be desmed to the petitioner. Mr. Verma submitted that 
be the Rules made under the Act for the there was no ground at all available to res- 
purpose of the Act. In view of the above pondent No. 1 for passing the: impugned 
provisions Mr. Singh contended that we order. The directions contained in the letten 
should also look to the notification publish- dated the 23rd March, 1971, enclosure to 
ed in the Extraordi Gazette dated the Annexure 6, and Annexure 15 were not ap- 
23rd March, 1959, in order to ascertain whe- plicable to the petitioner’s institution as it 
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Was a non-municipal school within munici- 
pal area. According to learned counsel those 
directions were applicable only to the schools 
managed by the District Planning Commit- 
tee under ‘the District Board and‘ were ap- 
plicable only to the schools in the rural area. 
Those directions are based on'the Bihar 
Primary and Middle School Rules, 1961. 
The preamble of the said Rule clearly lays 
down that they were framed under the 
various sections of the Bihar and Orissa Local 
Self Government Act, 1885. Under Section 
1 of this Act under the 
municipal area has been excluded. There- 
fore, learned counsel urged that Rule 72 
of the Bihar Primary and Middle School 
Rules, 1961, on which reliance has been 
placed, was not available at all to respon- 
dent No. 1. The said Rule 72, it may be Te- 
called, provides that a list of suitable candi- 


dates for the post of teacher should be pre- 


pared by the Planning Committee at least 
once a year. The insistance of respondent 
No. 1 that Shri Amresh Jha was not on the 


panel of suitable candidates prepared by the 


Planning Committee ceased to have 
any importance as the Rule is not applicable 
‘to the instant case: That apart, Mr. Verma’ 
pointed out that even Shri Mishra was not 
on the panel of suitable candidates prepared 
by the Planning Committee, and that 


gad Singh, learned Counsel appearing 
behalf of respondent No. 1. Mr. Singh has, 
- however, pointed out that Shri Mishra was 


one of the retrenched teachers. Therefore, . 


‘the directions contained in letter dated the 
23rd March, 
case of Shri Mishra. He referred to para- 


graph 7 of the counter-affidavit wherein it- 
is mentioned that’ Shri Mishra was a re-. 


trenched teacher of N. C. Ghose Girls 
Middle Scheol, Jamalpur, in the district of 
Monghyr. Mr. Verma however,  justifyin 


the appointment. of Shri Jha referred to the 


letter dated the 5th January, 1972, (Anne-. 


xure 24) issued by the Director (Adminis- 
tration) and Deputy Secretary to the Addi- 


tional Director of Public Instruction, on the -- 


subject of appointment of teacher in the 
home district. In paragraph 3 of the said 
_letter_it is clearly mentioned that a teacher, 

who has passed matriculation examination of 
equivalent to it in the district where the in« 
stitution is located, would be eligible for ap- 
pointment as a teacher in that institution. 
Amresh Jha had passed such examination in 
the district of Monghyr and, therefore, ob- 
viously he was eligible for the. appointment. 
Therefore, Mr. Verma argued that the direc 
tion contained under the letter of the State 
Government dated the 18th December, 
1970, which is enclosed under Annexure 15, 
did not adversely affect the appointment of 

a. 


s 


Amresh Jh 


8.. In my opinion, this submission 
of Mr. Verma is not acceptable. It may be 
noticed that in the instant case, the direction 
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- ber, 1970, was in force. Mr. Verma 


heading ‘extent’. 


fact . 
‘has been conceded by Shri Nagendra. Pra- 


1971, was applicable in the: 
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contained in the letter dated the 18th De- 
cember, 1970 was relevant and not the direc- 
tion, which was contained in Annexure 24, 
which came into force much after Amresh 
Jha was appointed. On the date of his ap- 
pointment the. direction contained in the 
Government letter dated the 18th ares 
then 
submitted that- the committee was following 


-all the procedure necessary for obtaining 


the approval for appointment of Amresh 
Jha by the competent authority. He . drew 
my attention to the fetter dated the 28th 
December, 1970 (Annexure 20) issued by 
the Deputy Secretary-cum-Director of: Pub- 
lic Instruction to the District Education 
Officers wherein it is mentioned that the 
Sub-divisional Education Officer has been 
authorised to give approval for the appoint- 
ment of teachers in the case of nori-municti- 
pal schools.. According to the aforesaid 


. direction the Managing Committee has mov- 
ed the Sub-divisional Education Officer for 


approving the appointment of Amresh Jha. 
According to learned counsel, the District 
Education Officer had no hand in the mat- 
ter and, therefore, he was not a competent 
person fo say that Amresh Jha was not suit- 


able person and in his place Shri Mishra 
should be appointed. In my view, the peti- 


tioner cannot take recourse to Annexure 20 
in flouting the directions issued by the Dis- 
trict Education Officer. Annexure 20 does 
not indicate that the Sub-divisional Educa- 
tion Officer has got final say in the matter. 
The power of the District Education Officer 
vis-a-vis the power of the Sub-divisional 
Education Officer is an internal arrangement 


“made by the State Government which can- 


not be investigated in the present writ ap- 
plication. Reference may be made to para- 
graph 19 of the counter-affidavit filed on 
behalf of respondent No. 1 wherein it js 


g. stated that the District Education Officer has 


all the powers vested in his subordinates 
besides his own duties, specially vested of 
conferred upon him by law. 


9 Mr. Verma then referred to para- 
graph 18 of the petition wherein inter alia 
it is mentioned that Rameshwar Mishra had 
produced a forged certificate of training 
qualification while serving in N. C. Ghose 
Girls Middle School at Jamalpur and his 
conduct as a teacher was very much doubt- 
ful. In this connection he drew my attention 
to the letter of the District Inspectress of 
Schools dated the 15th July, 1971, (Anne- 
xure 21). In my opinion, much reliance can- 
not be placed on the said letter in view of 
the statement made by respondent No. 1 
in paragraph 20 of the counter-affidavit 
wherein it is stated that on the 25th Sep- 
tember, 1970, (Annexure F) the District 
Inspectress of Schools had informed the 
District Education Officer, Monghyr, to 
make an early arrangement for Rameshwar 
Mishra, the retrenched teacher. That clearly 
shows that Shri Mishra was a retrenched 
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teacher and the direction of the District 
Education Officer was to absorb him in view 
of the Government letter dated the 23rd 
March, 1971, referred to above, which the 
petitioner was not carrying out and on the 
contrary was justifying the appointment of 
Shri Amresh Jha. 


10. Mr. Verma submitted that since 
the petitioner did not appoint Shri Mishra, 
the favourite of respondent No. 1, the latter 
was annoyed and on that score he withdrew 
the approval of the recognition of the mana- 
ging committee and constituted an ad hoc 
committee and that was clearly a mala fide 
act of respondent No. 1. On this ground 
alone the impugned order is vitiated. He 
referred to paragraph 10 of the petition 
wherein it is stated that respondent No. 1 
was so much biased and prejudiced against 
the petitioner and was so much engrossed 
in his vested interest that he. made it a 
prestige issue to get his favourite »ushed in 
the school even at the cost of the institution 
in question. He stopped payment of all 
grants of the school forthwith and also can- 
celled the cheque issued in the name of the 
school towards teachers’ salary and thus put 
them on the verge of starvation. He referred. 
to Annexure 9 and submitted that the said 
letter itself shows mala fide and hasty action 
of respondent No. 1. In my view, the said 
letter does not indicate mala fide action of 
respondent No. 1. It is a sort of reminder 
to the petitioner to carry out the directions 
and the reply to his various letters in which 
the petitioner had justified the appointment 
of Amresh Jha. 

11. Learned counsel for the  peéti-. 
tioner, in order to find support to his con- 
tention regarding mala fide relied on Ram 
Chandra v. Secy. to Govt. of West Bengal, 
AIR 1964 Cal 265, wherein Durgadas Basu, 


J., while dealing with the provisions con- - 


tained in Articles 311 (2) and 320 ‘b) of the 
Constitution of India, observed that mala 
fide did not necessarily involve a malicious 
intention. It was enough if the aggrieved 
party established : 


~ (1) that the authority making the im- 
pugned order did not apply its mird at all 
to the matter in question or (2) that the im- 
pugned order was made for a purpose or 
upon a pround other than what was mention- 
ed on the face of the order. He also relied 
on Partap Singh v. State of Punjab, AIR 
1964 SC 72. In that case the legality of the 
orders passed by the Government were chal- 
Jenged by the petitioner under Article 226 
of the Constitution. The petitioner had con- 
tented that every one of the impugned 
orders of June, 1961 was illegali for the 
reason that such action on the part of the 
Government was contrary to and not per- 
mitted by the relevant Service Rules applic- 
able to him. The second ground of chal- 
lenge was that those orders - were passed 
mala fide by or at the instance of the Chief 
Minister, Punjab, who was personally hos 
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tile to him by reason of certain incidents 
and circumstances which he set out and 
that the impugned orders were prompted by 
the desire on the part of the Chief Minister 
to wreak personally his vengeance on the 
petitioner. In my opinion, in those cases 
their Lordships have not laid down a gene- 
tal principle of law as obviously mala fide 
is a question of fact, which depends upon 
facts and circumstances of each case. Refer- 
ence may be made to C. S. Rowijee v. State 
of Andhra Pradesh, AIR 1964 SC 962 where 
it was observed that the allegations of mala 
fide and of improper motives on the part of 
those in power were frequently made and 
their frequency had increased. Their Lord- 
Ships observed that it has become the duty 


of the court to scrutinise those allegations 


with care so as to avoid being in any man- 
ner influenced by them, in cases where: they 
have no foundation of fact. In this task, 
Which is thus cast on the courts, it would 
conduce to a more satisfactory disposal and 
consideration of them, if those against whom 
allegations are made came forward to place 
before the court either their denials or thein 


version of the matter, so that the Court may . 


be ina position to judge as to whether the 
onus that lies upon those who make alle» 
gations of mala fides on the part of autho- 
Tities have discharged their burden of prov- 


ing it. In the absence of such affidavits op. 
of materials placed before. the court by these : 


authorities, the Court is left to judge of the ` 


veracity of the allegations merely on tests of 


probability with nothing more substantial by. 
way of answer. In the present case counter ‘ 


w 


affidavit was filed on behalf of respondent * 
No. 1 by one Deo Narain Prasad, assistant ” 


in the office of respondent No. 1. Subse- 
quently, respondent No. 1 himself swote an 
affidavit on the Ist September, 1972, affirm- 
ing the affidavit and the statements made by 
Deo Narain Prasad an assistant of his de- 
partment. In the counter-affidavit respon- 
dent No. 1 has given his version justifying 
the direction and the action taken by him 
on the facts and circumstances of the case, 


~ 12. It will. be relevant also to refer 
to a Full Bench decision of this Court in 
N. P. Mathur v. State of Bihar, AIR 1972 
Pat 93 (FB). In that case it was observed at 
page 124 as follows:— 


“wee On mere suspicion that the 
order has been made mala fide, it cannot be 
struck down. To interfere with it on the 
ground of such an attack, very cogent 
reasons and crystal grounds are necessary. 
The facts must be proved by a person who 
wants to attack an executive order on the 
ground of mala fides to show that the ir- 
Tesistible conclusion is that the sole motive 
or purpose or in any event the dominant 
one was such as was neither legal nor 
honest. It is only then that an order can be 
held to have been made mala fide and can 
be struck down as such. It is to be noticed 
that of late a practice has grown to attack 
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all sorts of executive orders on vague 
grounds of mala fides. But it is to be point- 
ed out that such attacks are made without 
appreciation of the true, legal position in 
this regard.” 

In that view of the matter I do not find any. 
substance in the contention of mala fide as 
well in the present case. 

13. After careful consideration I 
find that respondent, No. 1 had ample juris- 
diction to pass the impugned order under 
the notification, which was published in the 
Bihar Gazette Extraordinary on March 23, 
1959, which I have referred in detail while 
dealing with point No. (i). Under clause (e) 


of the resolution dated the 24th July, 1958, - 


respondent No. 1 had power to see that the 
managing committee was carrying out the 
direction of the Board of Secondary Educa- 
tion or any competent authority. It had also 
power to examine whether the managing 
committee was functioning in way condu- 
cive to the smooth administration of the 
school affairs. Various dialogues between the 
petitioner and respondent No. 1 in various 
Annexures, which I have referred in the ear- 
lier part of the judgment, whereby the peti- 
tioner has exhibited defiance attitude was 
also indicative of the fact that it was not 
conducive to the smooth administration of 
school affairs. 

14. Mr. Verma then submitted that 
the various resolutions contained in the 
Bihar Gazette Extraordinary, March 23, 
1959, have been struck down in Dwarka 
Nath Tewari v. State of Bihar, ATR 1959 
SC 249 wherein it was observed that Article 
182 of the Bihar Education Code, which, 
inter alia, provides for withdrawal or with- 
holding of recognition in case the managing 
committee of a school does not carry out 
the directions of the Board of Secondary 
Education, has no greater sanction than an 
administrative order or rule, and is not based 
on any statutory authority or other autho- 
rity which could give it the force of law. 
Article 182 cannot therefore deprive the 
managing committee of its rights in the pro- 
perties of thé schocl which is under its 
management. In my opinion, there is hardly 
any merit in this contention. This submission 
is entirely on misconception. It may be 
noticed that after the aforesaid judgment 
the Bihar High Schools (Control and Regu- 
lation of Administration) Act, 1960 was 
passed Clause (2) of Section 8 of the said 
Act, the provisions of which I have already 
mentioned in the earlier part of my judg- 
ment, specifically confers statutory force on 
the Bihar Education Code, 7th Edition, as 


well as on the resolutions and notifications ` 


of the State Government published in the 
said extraordinary Gazette dated the 23rd 
March, 1959. Therefore, whatever is con- 
tained in that Gazette has statutory force 
which cannot be doubted. 

15. After close scrutiny from dif- 
ferent points of view I affirm the impugned 
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order and dismiss the application with cost 
of Rs. 100/- payable by the petitioner to res- 
pondent No. 1. 

Application dismissed. 


‘AIR 1973 PATNA 265 (V 69 C 88) 
U. N. SINHA, C. J. AND E. B. N. 
SINGH, i 


Md. Sikandar Mian, Petitioner v. The 
Sub-Divisional Officer, Jamtara and another, 
Opposit2 Party. 

Civil Writ Jursdn. Case No. 867 of 1971, 
D/- 20-9-1972. . 

Index Note:— (A) Smtal Parganas Te- 
mancy (Supplementary Provisions) Act, 1949 
(14. of 1949), Section 20 — Order of eviction 
— Propriety. 

_ Brief Note:— (A) Where an order of 
eviction is passed without considering the 
relevant statutory provisions, it cannot be 
said to have been passed by applying mind. 
Such an order is not enforceable. 

S. R. Ghosal, for Petitioner: Govern- 
ment Pleader No. 2 and Dilip Kumar Sinha, 
for Opposite Party. 

ORDER:— The petitioner 
under Articles 226 and 227 of the Constitu- 
tion of India for quashing an order passed 
by the Subdivisional Officer, J amtara, dated 
the llth May, 1971, a copy of which has 
ie sabe Annexure 1. 

- t appears, that, opposite pa 
No. 2 of this case had made an Splice aon 
for restoration of his land appertaining to 
plots Nos. 36, 727 and 775 of A. K. J. No. 
18 within police station Narainpur, on the 
allegation that his Jands had been illegally 
occupied for three or four years by certain 
persons, including the writ petitioner. The 
present petitioner had shown cause, claim- 
ing only plot No. 36. Some other persons 
had claimed the other lands. The writ peti- 
tioner’s case was. that, his father had given 
31 acre of land, out of Jamabandi plot No. 
811, to the father of the present opposite 
party No. 2 and, in exchange, the writ peti- 
tioner’s father had obtained plot No. 36. 
which was contiguous to his land. Thereafter 
the father of the writ petitioner had con- 
structed two houses, costing Rs. 5,000. The 
writ petitioner’s case was, that, he and his 
family had been in continuous possession of 
plot No. 36 and had obtained prescriptive 
Tight over the same by adverse possession. 
The Subdivisional Officer had referred the 
matter to the Deputy Collector, Land Re- 
forms, Jamtara, for enquiry and report, and 
the report was that the present writ peti- 
tioner had a house on plot No. 36 for about 
8 to 10 years and now he had constructed 
a new house in its place with tiled roof. The 
Subdivisional | Officer, Jamtara, had also held 
a local enquiry in presence of the parties 
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has applied 
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and he came to the conclusion, tiat, the 
provisions of Section 20 (1) of fke Santal 
Parganas Tenancy (Supplementary Provi- 
sions) Act, 1949, had been contravened. He, 
therefore, passed an order of eviction against 
all the persons claiming the three plots of 
land, mentioned above. 


3. The learned counsel for the peti-. 


tioner has relied upon Section 20, sub-sec- 
tion (5) of the Act, as it how stands after 
amendment, and he has argued, that, the 
learned Subdivisional Officer did not. apply 
his mind either to the first proviso cr to the 
second proviso incorporated in that sub-sec- 
tion. Under the first proviso, if the transfe- 
‘ree has, within 30 years from the date of 
transfer constructed any building or struc- 
ture, the Deputy Commissioner had to fol- 
low certain procedure, while passing an 
order of eviction. Under the second proviso, 
if the Deputy Commissioner is satisfied, 
that, the transferee has constructed a sub- 
stantial structural building, he has to follow 
some other procedure laid down in that pro- 
' viso. It appears, that, the Subdivisional Off- 
cer, Jamtara, did not apply his mind to 
either of these provisos and, therefore, even 
on the facts found by him he has to pro- 
ceed either under the first proviso cr under 
the second proviso. We, therefore, remand 
the case to the Subdivisional Officer, Jam- 
tara, for considering these two. provisos and 
- for passing necessary orders in accordance 
with law with respect to plot No. 36 In the 
circumstances of the case, there will be no 
order for costs. i 

4. The order of stay is vacated. 

5. Kamruddin Mian and Budhan 
Mian, who had claimed the other two plots, 
filed an application sworn on 31st July, 1971, 
praying, that, they may also become peti- 


_ tioners in the writ application filed by Md. 


Sikandar Mian, the original peitionzr of 
the writ case. No order has been passed on 
this petition upto date and we do no: think, 


that, the prayer made by these two persons ' 


can be allowed. Their petition for eddition 
of parties is rejected. 

Petition =Nowed: 

Application for impleeding 

parties rejected. 
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U. N. SDU J. AND K. B. N. 

Sudhir Mandal and others, Petitioners 
v. The Subdivisional Officer. of Jamatara and 
another, Respondents. 


Civil Writ Jursdn. Case No. 868 of 1971, - 


D/- 20-9-1972. ' 

‘Index Note:— (A) Constitation of India, 
Arts. 226 and 227 — Writ petition vader — 

Relief is discretionary — Instance where 

quashing of summary order was declined. 
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Sudhir Mandal v. S. D. O., Jamtara 


A.L R, 


Brief Note:— (A) The High Court re- 
fused to interfere in its writ jurisdiction 
With the order of eviction passed- by the 
Sub-divisional Officer in Summary proceed- 
ings under Santal Pargana Tenancy (Suppl. 
Prov.) Act, 1949. ‘The Officer rejected the 
contention that they (writ petitioners) were 
in adverse possession of the land in ques- 
tion. (Para 4) 

Index Note:— (B) Limitation Act (1963), 
Arf. 65 — Amendment of — Title by pos- 
session adverse against members of Schedul- 
ed Tribes requires 30 years of such posses- 
sion. ; (Para 4) 

S. R. Ghoshal, for Petitioners; Birendra- 
Prasad Sinha (Govt. Pleader No. Hf) and 
Abhoy Kumar Singh, for Respondents. 


_ ORDER:— The petitioners have filed 
this application under Articles 226 and 227 
of the Constitution of India, praying that an 
order passed by the Subdivisional Officer, 
Jamtara, dated the 17th May, 1971, incor- 
porated in Annexure 1, may be quashed. 
By this order the petitioners have been 
evicted from a large number of plots ap- 
pertaining to A. K, J. No. 70 of Mouza 
Tarni, Police Station Narainpur. 

2 It appears that opposite party 
No. 2 of this writ case had applied for evic- 
tion of the writ petitioners on the ground 
that they had illegally occupied the disput- 
ed lands belonging to this opposite party. 
It appears that the case of the writ peti- 
tioners was that their family had obtained 
the disputed lands by Korfa settlement in 
1355 B. S. and they were in possession since 
then. According to them, further, a title 
suit had been instituted in the Court of the 
Subordinate Judge, Jamtara by opposite 
party No. 2 against petitioner No. 1 and the 
suit had been compromised by which this 
opposite party had given up his right, title 
and interest over the disputed lands and @ 
compromise decree had followed. i 

3. On a consideration of the mate 
tials on record, the Subdivisional Officer of 
Jamtara has come to the conclusion that 
the writ petitioners failéd to establish their 
claim of adverse possession and that they 
were in possession -of the disputed lands in 
contravention of Section 20 (1) of the San- 
tal Parganas Tenancy (Supplementary Pro- 
visions) Act, 1949. Hence an order of evic- 
tion followed. 


4 Learned counsel for the petition- 
ers has argued that his clients were in pos- 
session of the disputed lands since 1948, 
having obtained title by adverse possession. 
Reliance is also placed on the. compromise 
decree. But, in a summary proceeding of 
this nature the Subdivisional Officer has not 
accepted the facts on which the writ peti- 
tioners had relied before him and we do 
not think that the petitioners are entitled 
to an order quashing Annexure 1. It may 
be mentioned that the period of adverse 
possession against members of the Schedul- 
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of Article 65 of the Limitation Act, and, 
therefore, no question of adverse possession 
by the writ petitioner could arise. 

5, The writ application, therefore, 
fails and it is dismissed; but, without costs, 
The order of stay passed on the 2nd July, 


1971 is vacated. f 
Petition dismissed. 


k Tribes is thirty years, after amendment 


a 


AIR 1873 PATNA 267 (V 60 C 90) 
B. D. SINGH, J. 
Hakim Rout, Petitioner v. Mathura Pra- 


? gad and others, Respondents. 


Civil Writ Jursdn. Case No. 509 of 1972, 
D/-. 16-8-1972. 

Index Notes — (A) Panchayat Election 
Rules (1959), Rule 87 —- Recowxting of votes 
-—— Wo bar to deciding it as a preliminary 
issue. (Para 3 

Index Note: — (B) Panchayat Election 
Rules (1953), Rule 74 (a) — Recounting of 


votes — Tribunal is not bound to order res 


. counting of ballot papers of both the par- 
tes. 


, . (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 Pat 10 = 1970 BLIR 96 

(FB), Rasik Lal Yadav v. Bhola Prasad 4 


Gorakhnath Singh, ‘Krishna Prasad 


‘Singh and Virendra Kumar Sinha, for Peti- 


tioner; Jageshwar Prasad Sinha and Uday 


. Sinha, for the State. 


i 


ORDER:— This application under Arti- 


Hakim Rout v. Mathura Prasad (B. D. Singh J.) 


[Prs. 1-4] Pat. 267 


3. Mr. Gorakhnath Singh, learned 
counsel appearing on behalf of the petitioner 
has raised chiefly two points for considera- 
tion by this Court, namely, (i) when the hear- 
ing of the election case had advanced, the 
Tribunal ought not to have decided about 
the recounting of the votes cast in favour 
of the petitioner as a preliminary issue, and 
(ii) the Tribunal erred in giving direction of 
recounting of votes which were cast in favour 
of the petitioner alone. According to learn- 


' ed counsel, for the ends of justice, respon- 


dent No. 4 ought to have ordered recounting 
of the votes which were cast also in favour 
of respondent No. 1, I will take up for con- 
sideration point No. 1 first. In my opinion, 
there is no merit in this point as it is well- 
established that a Tribunal has discretion to 
decide about recounting of votes cast in 
favour of one party or the other as a preli- 
Mminary issue. Moreover, in the instant case 
only a few witnesses were examined. There 
are other more witnesses to be examined on 
behalf of the parties. Therefore the hearing 
of the election petition had not advanced to 
a considerable extent. 


_ 4 Now I advert to consider the sub- 
mission of learned counsel under point No. ' 
(ii). In order to substantiate his contention 
he referred to Rule 74 of the Pachayat Elec- 
tion Rules 1959 (hereinafter referred to ags ~ 
the Rules). He drew my attention to clause 
(a) of Rule 74, which reads as:— . 


_.,, “that the petitioner or such other can- 
didate. in fact received a majority of valid 
votes;’ 


icles 226 and 227 of the Constitution of India 
* has been filed by the sole petitioner in order 
‘to quash the order dated 4th February, 1972 
‘(Annexure ‘1’) of the Election Tribunal, res- 

-spondent No. 4, ordering recount of the votes 
‘cast in favour of the petitioner. 


He also referred to Rule 87 which deals with 
the discretionary power of the Tribunal and 
it reads as: 


“Discretionary powers — In respect of 


§ 


‘challenged the election of the petitioner be- 


involved in this application, it will 


. 
‘ 
Py 
s 
D 


*cessary to briefly state the facts. 


2. In order to appreciate the points 
ill be ne- 
The peti- 
tioner was elected as Mukhiya of Bhairwa 
tole Bhawanipur Gram Panchayat in the 


-district of Champaran on the 19th of Janu- 


ary, 1970, Mathura Prasad respondent No. 1, 


fore respondent No. 4 on various grounds in- 
cluding corrupt practice. Witnesses on be- 

alf of the petitioner as well as respondent 
No. 1 were examined before the Election Tri- 
bunal. On the 16th October, 1971, respon- 
dent No. 1 filed a petition for inspection of 
ballot papers and recounting of the same. 
The petitioner, however, objected on the 
ground that the Tribunal should not allow 
piecemeal trial and recounting of the ballot 
papers should not be ordered as a prelimi- 
nary issue. After hearing the parties, respon- 
dent No. 4 held in favour of respondent No. 
1 and directed the recounting and inspection 
of votes cast in favour of the petitioner by 
the impugned order. 
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esp 
any matter not specifically provided for in 
these rules, the Election Tribunal shall pro- 
ceed in such manner as it considers proper 
in the circumstances of the case.” 


In my opinion, these rules do not indicate 
that counting of ballot papers should be 
ordered as against both the parties even if 
no such application has been filed on behalf 
of the petitioner before the Tribunal. In 
Rasik Lal Yadav v. Bhola Nath Mandal, 
AIR. 1971 Pat 10 a Full Bench of this Court 
has held at page 15 that the Tribunal has 
full jurisdiction to scrutinise and recount the 
ballot papers in order to come to a correct 
conclusion as to which of the contesting can- 
didates has been duly elected and to make 
requisite declaration under the first part of 
Rule 82 (1). Learned counsel for the peti- 
tioner, however, contended that in the ends 
of justice he ought to have ordered for re- 
count of ballot paperi given in favour of 
both the parties. He referred to paragraph 4 
of the said judgment and urged that in that 
case also recounting of ballot papers cast in 


_ favour of both the parties was ordered. In 


my view paragraph 4 of the judgment does 


we 
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not indicate at all that such order was pass- 
ed. In my opinon it cannot be held that the 
Election Tribunal was bound to order re- 
counting of ballot papers cast in favour of 
both the parties. The Tribunal has, full ju- 
risdiction to pass any order in this regard. 
if the contention of learned counsel is to be 
accepted, it will amount to saying that in no 
circumstance a Tribunal can pass an order 
of recounting of ballot papers of the peti- 
tioner and the Tribunal was bound to order 
recounting of ballot papers of both the 
parties. Learned counsel for the petitioner 
has failed to refer to any case in which any 
such decision was taken by this Court. In 
the circumstances, therefore, I find no 
merit under this point as well. 


5. In the result, the application- is 
dismissed and the impugned order is affirm- 
ed. In the circumstances, there will be no 


order as to costs. : ae 
Petition dismissed. 


AIR 1973 PATNA 268 (Y 60 C SD 
U. N. SINHA, C. J. 


Baijnath Prasad Keyal, Petitioner v. 
Shambhu Sharan Shrivastava, Opposite Party. 


g Revn. No. 93 of 1972, D/- 14-9- 

Index Note: — (A) C. P. Co Section 115 
-- Consent order seeking modification by re- 
mond for points not sought im tre flower 
court is not revisable. (Para 3) 

Hari Lal Agarwal, for Petitioner; Gup- 
teshwar Prasad, for Opposite Party. 

ORDER:— This application has been 
filed by the defendant and it is directed 
against an order passed on the 13th January, 
1972, by which the learned Munsif has re- 
called an order dated the 11th August, 1970 
and has restored an earlier order dated the 
Sth October, 1969. 


2. The relevant facts are as follows. 
A suit is pending in the court below institut- 
ed by the plaintiff-opposite party for the 
eviction of the petitioner. Jn that case, on 
5th August, 1968, a consent order was pass- 
ed by the trial court to the effect, that the 
defendant should deposit rent at the rate of 
Rs. 81/- per month. The defendant had 
come upto this court in Civil Revision No. 
1072 of 1968 and the case was remanded by 
this Court by judgment and order dated fhe 
7th January, 1969, for making certain calcu- 
lation for the deposit of rent. Thereafter, 
on 8th October, 1969, the trial court had 
passed its second order with respect to the 
deposit of rent by the defendant. It ap- 
pears, that, the defendant had been ordered 
to deposit Rs. 81/- per month. This order 
has not been produced in this Ccurt and 
nothing more can be said with respect to 
that order. Tt appears that the fair rent of 
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the portion occupied by the defendant was 
fixed by the Rent Controller at Rs. 5/- per 
month sometime in 1969 and, therefore, the 
trial court passed another order on 11th 
August, 1970, amending its order dated the 
Sth October, 1969. It is said, that, the Court 
had calculated rent to be deposited by the 
defendant at Rs. 5/- per month. It also ap- 
pears that the annual valuation of the hold- 
ing was enhanced from Rs. 660/- to Rupees 
3,600/- sometime in 1969 and the final order 
of fixation of rent was passed by the Com- 
missioner on the 6th August, 1971, remand- 
ing the matter to the Controller for revising 
the rent on the footing of the enhancement 
of the annual valuation. It is stated, that, 
the Controller fixed the rent of the defen- 
dant at Rs. 81/- per month. Thereafter, the 
plaintiff applied on 3rd January, 1972, for 
the restoration of the order dated the 8th 
‘October, 1969, on the footing that the month- 
ly rent payable by the defendant was Rupees 
$1/-. In such circumstances, the impugned 
order has been passed. 


3. Learned counsel for the petitioner 
has argued, that, the court below should have 
made calculations to find out from what pe- 
riod to what period the defendant was liable 
to deposit rent at the rate of Rs. 81/- per 
month and then for what period he was en- 
titled to deposit rent at a lesser amount, say, 
Rs. 5/-, which was the rent fixed by the Con- 
troller on 2nd December, 1969. In such cir- 
cumstances, it is urged, that, the case should 
be remanded to the trial court again for cal- 
culation. Tt is quite clear, that, the argu- 
ment Which is being advanced in this Court 
had not been advanced before the trial court, 
asking it to make the calculation which is 
being put forward by the learned counsel 
for the pctitioner in this Court. ft is noty 
necessary at all to remand the case to the 
trial court because the calculation must have 
been made in the order dated the 8th Octo- 
ber 1969 and, if variations have to be made, 
then the defendant can himself calculate the 
emount at the rate at which he is liable to 
deposit the rent. He will be at liberty to 
deposit the rent according to his own calcula- 
tion at his risk. If these calculations aro not 
in accordance with law or are not in ac- 
cordance with the order passed by the Court, 
then, no doubt, the Court will pass appro- 
priate orders at a later stage, if necessary. 
At the request of the learned counsel for the 
petitioner, the defendant may deposit the 
amounts calculated by him on or before the 
ist December, 1972. With these observa- 
tions, the civil revision is disposed of. There 
will be no order for costs. 


4 Fhe order of stay is vacated. 
5. Let the records be sent down ex» 
peditiously, 


Order accordingly. 
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AIR 1973 PATNA 269 (V 60 C 92) 


U. N. SINHA, C. J. AND J. NARAIN, J. 


Ramashankar Prasad Singh and others, 
Petitioners v. The State of Bihar and others, 
Respondents. 

Civil Writ Jursdn. Case No. 1752 of 
1970, D/- 3-8-1972. 


Index Note: (A) Bihar amd Orissa 
Co-operative Societies Act (6 of 1935), Sec- 
tion 35 — Enquiry into affairs of a Trade 
Union — Denial of opportunity is opposed 
to matural justice. 


Brief Note:— (A) Where no notice of 
impugned enquiry nor was the result sup- 
plied to any of the office bearers of a Trade 
Union, the winding up order under Section 
42 was quashed, as being violative of prin- 
ciples of natural justice. (Para 2) 


Rajendra Prasad Singh, for Petitioners; 
Govt. Pleader No. 2 and Jagdish’ Pandey, 
for Respondents. 


ORDER:— Three petitioners have filed 
this writ application under Articles 226 and 
227 of the Constitution of India, praying, 
that an order of liquidation passed by the 
Deputy Registrar, Co-operative Society 
(Cane), Government of Bihar, Patna, res- 
pondent No. 5, passed in June, 1967 (pub-, 
lished in Bihar Gazette on 27th July, 1967), 
and confirmed on appeal, by the Minister 
for co-operative, Government of Bihar, 
Patna, respondent No. 2, by his order, dated 
the 7th July, 1970, may be quashed. 


2. The relevant facts mentioned in 
this writ application are as follows. It is 
alleged, that the Co-operative Development 
and Cane Marketing Union, Maharajganj, 
in the district of Saran, was functioning 
from 1963 and, all of a sudden in June, 
1967, the Secretary of the Marketing Union, 
petitioner No. 1, received a letter, dated the 
Sth June, 1967 (Annexure 1) from respon- 
dent No. 5 to the effect, that, an order for 
winding up of the said Union was passed. 
On receipt of the communication this peti- 
tioner came to Patna and on inquiry from 
the office of the Co-operative Department 
came to learn, that, respondent No. 5 had, 
by a letter dated the 8th April, 1967, autho- 
Tised the Assistant Registrar, Co-operative 
Society, Siwan, respondent No. 6, to hold 
an inquiry under Section 35 of the Bihar 


and Orissa Co-operative Society Act, 1939, ’ 


about the affairs of the Union in question. A 
copy of the letter has been annexed as An- 
nexure 2. This petitioner further came to 
know, that, on receiving the above mention- 
ed communication, respondent No. 6 had 
submitted an ex parte report to respondent 
No. 5. A copy of the report has been given 
as Annexure 3 and it is dated the 8th May, 
1967. It was alleged in paragraph 6 of the 
original writ application, that, neither the 
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original petitioner of the writ case, who is 
now petitioner No. 1, nor the original res- 
pondent No. 7, who is now petitioner No. 
3, the President of the Union, nor any of 
tbe other office-bearers of the Union, had 
ever received any notice that an inguiry will 
be held by respondent No. 6, nor had they 
any knowledge of such an inquiry having 
been held by respondent No. 6. It is alleged, 
that, petitioners Nos. 1 and 2 and the other 
office-bearers of the Union had no oppor- 
tunity to be present at the inquiry and, 
therefore, natural justice has been violated 
by holding an inquiry, without the know- 
ledge of these persons. Some other questions 
of law have also been mentioned in the writ 
application. But, it is not necessary to deal 
with tke point, as will be. clear subsequent- 
ly. The original writ application had been 
Supported by the affidavit of a Karpardaz 
and this Court had granted time on 4th 
November, 1970 to the original petitioner to 
file a supplementary affidavit. Thereafter, on 
the 9th November, 1970 a supplementary 
affidavit was filed by petitioner No. 1 of 
the writ application. In that affidavit, peti- 
tioner No. 1 has himself stated, that, the 
contents of the main writ application were 
true to his own knowledge. He has further 
Stated specifically that, he, that is, petitioner 
No. 1 of the writ case, had neither received 
notice regarding the holding of the impugn- 
ed inquiry nor had he received any copy 
of the result of the so-called inquiry and, 
therefore, he had been deprived of the 
opportunity to make a representation before 
the appropriate authority prior to the pass- 
ing of the impugned order. The matter has 
further been elaborated in paragraph 6 of 
this supplementary affidavit to the effect, 
that, respondents Nos. 4 and 5 had not issu- 
ed any show cause notice to the Union, nor 
had they given any opportunity to the peti- 
tioners to explain the allegations made 
against the Union and its officers in the re- 
port filed by respondent No. 6. In spite of 
these serious allegations made by the peti- 
tioners, no affidavit in opposition has been 
filed by any of the respondents. As a matter . 
of fact, the hearing of the writ case had 


‘commenced on ist Augus§. and, thereafter 


it has been listed for hearing today. But, 
even today no denial of any of the asser- 
tions mentioned above is forthcoming. In 
that view of the matter, we must accept the 
allegations made by the petitioners, that, 
they had no notice of the inquiry made by 
respordent No. 6, nor did they have any 
opportunity of being present at any inquiry 
culminating in the report. We must also 
accept. the allegation, that, the writ peti- 
tioners had no opportunity to challenge the 
report given by respondent No. 6 in May, 


1967 and that, therefore, there has been 


violation of natural justice in this case. The 
Writ application is bound to succeed only 
on this ground alone. Therefore, we quash 
the impugned orders, by which the Co- 


£ 
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operative Develepment and Cane Marketing 
Union, Maharajganj, stands liquidated. The 
writ application is, therefore, allowed. In 
the circumstances of the case, there will be 
no order for costs. ; / 


‘ Petition allowed. 


AIR 1873 PATNA 270°(V 60 C 983 
G. N. PRASAD, J. 

Hari Prasad, Petitioner v. Sumrit Man- 
dal, Opposite Party. 

Civil Revn. No. 586 of 1971, DJ- 14-7- 
4972, against order of J. R. Sharan, Mun- 
sif, 2nd Court, Bhagalpur, D/- 27-4-1971. 

Index Note— (A) Bihar Enildings 
(Lease, Rent and Eviction) Control Act (3 
of 1947), Section 11-A — Striking out de- 
fence against ejectment — Tenant tendering 
the chalan on the last date — Chalam re- 
ceived by the tenant mest day and amount 
deposited on that day. —- Whether tenant’s 
defence is liable to be struck ont. AIR 1960 
Pat 560, Distinguished. aras 5, 6) 

Brief Note:—- (A) The tenant tendered 
the chalan for payment of arrears on the 
last date (15-3-1971) available to him for 
making the depcsit. The Court on that date 
suggested making a prayer for authorising 
the Nazir to receive the amount. Such a 
petition was however not filed and the court 
ordered that chalan should issue at the risk 
of the party presenting it. The chalan was 
passed and received by the tenant on 16-3- 
71 with an endorsement authorising the 
Treasury to receive the deposit if made by 
3 P.M. on the 17-3-1971. The tenant paid 
the amount on the 16-3-71 itself. On these 
facts held the defence of the tenant was 
liable to be struck out as he failed to make 
a prayer authorising the Nazir to receive 
the amount on the 15-3-1971. The chalan 
was hence issued at the risk of the tenant 
and the endorsement on the chalan autho- 
rising the Treasury Officer to receive the 
amount if tendered by 3 P.M. on the 17th 
` could not modify the specific order that 
chalan was being issued at the risk of the 
party presenting” it. (Paras 5, 6) 
Cases Referred: Chronological Faras 
AIR 1960 Pat 56) = 1959 BLIR 700, 

Ram Sarup Prasad v. Shiva Dutta 
Prasad i 


S. C. Sinha and Animesh Chandra 
Ghose, for Petitioner; Prem Shankar Sahay, 
for Opposite Party. 


ORDER :— The petitioner is fhe de- 
fendant in an eviction suit in which his de- 
fence against ejectment has been struck out 
on account of default on his part in meking 
a deposit of the arrears of rent in accord- 
ance with the Cocurt’s order passed on the 


24th February, 1971. The relevant portion 
LP/CQ/G991/72/RSK 


petitioner tendered a chalan for makin 
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of that order was that the defendant must 
deposit the arrears of rent from the 28th 
July, 1969 at the rate of Rs. 23/- per month 
within fifteen days from the date of the 
order, failing which his defence against 
ejectment would be struck out. 

2. It is not in dispute that the court 
had remained closed from the 24th Febru- 
ary, 1971 until the 14th March, 1971 and 
had re-opened on the 15th March, 1971. 
Meanwhile, the period of fifteen days men- 
tioned in the Court’s order dated the 24th 
February,- 1971, had elapsed, implying there- 
by that the last date available to the peti- 
tioner for making the deposit. of the arrears 
of rent was the 15th March, 1971. 


3. On the 15th March, 1971, ie 
the 
deposit in question. The chalan after, being 
Checked and passed was delivered to him 
on the 16th March, 1971. The petitioner de- 
posited the amount, namely, Rs. 463.50 in 
the Government Treasury on the 16th 
March, 1971 itself. This was done in spite 
of the fact that in terms of the endorsement 
of the judge-in-charge on the chalan in 
question dated the 16th- March, 1971, the 
Officer-in-charge of Bhagalpur Treasury had 
been authorised to receive the deposit if 
fendered to him before 3 P.M. on the 17th 
March, 1971. The admitted position, there- 
fore, is that the deposit of the arrears of 
rent was not made on the 15th March, but 
a day later, namely on the 16th March, 
1971. Upon these facts, the question arises 
whether there was a default on the part of- 
the petitioner so as to make him liable for 
the penalty imposed by the law, namely that 
of having his defence against ejectment 
struck out. The trial Court has taken the 
view that the petitioner has incurred the 
said liability and has, accordingly, struck 
out the petitioner’s defence against eject- 
ment. l 

4. In taking this view, the trial 
Court has pointed out that on the 15th 
March, 1971, it was suggested by the court 
that that day being the last date for mak- 
ing the deposit, the Nazir ought to be au- 
thorised to receive the amount. According 
to the advocate for the defendant in the 
court below, a suggestion to this effect had 
been made by the court itself. But the 
order-sheet of the 15th March, 1971 shows 
that no petition making such a prayer was 
eventually filed in court. Accordingly, as 
the order sheet shows, the court had ordered 
on iSth March, 1971 that chalan should © 
issue at the risk of the party presenting it. 
Actually the chalan was returned to the peti- 
tioner on the next day, namely the 16th 
March, 1971, on which date the deposit also 
was made. 

A Mr. S. ©. Sinha appearing on be- 
balf of the petitioner contends at the 
case of the petitioner is covered by the de=- 
cision of the Division Bench of this Court 
in Ramsarup Prasad v. Shiva Dutta Prasad, 
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AIR 1960 Pat 560. In that case the order 
ated of the court was in the following 
erms : 


“Judgment-debtor files chalan to depo- 
sit Rs. 1500/- being the third instalment. To- 
day is the last date for depositing the money. 
Nazir to receive the money. Put up on 31- 
8-56 for depositing of Rs. 2000/- being the 
fourth and last instalmént.” 


It will be noticed that in the reported case, 
the judgment-debtor had obtained a specific 
order from the court authorising the Nazir 
to receive the money on the ground 


sit. It seems to me that it was within the 
contemplation of either of the court or of 


the lawyer for the Uefendant when it was - 
submitted to the court on the 15th March,- 


1971 that the defendant would file a peti- 
tion for a direction to the Nazir to receive 
the amount. Yet, as I have already men- 
tioned, no such petition was filed before the 
Court. The court was, therefore, not in a 
position to make any such direction to the 
Nazir of the nature that was made in the 
reported case. The argument put forward by 
the other side is that no such order was ob- 
tained from the court on the 15th March, 
1971 because the petitioner was not ready 
with the money on that date. It is urged 
that had the petitioner been ready with the 
money on the 15th March, 1971, there was 
no reason why he would not have obtained 
a specific direction from the court to the 
Nazir to receive the money. In my opinion 
there is considerable force in this contention 
and, at any rate, this is a relevant distinc- 


tion between the instant case and the re-. 


oS case. The ruling relied upon by Mr. 
inha is, therefore, of no avail to the peti- 
tioner. - 


6. Mr. Sinha has then relied upon 
the endorsement on the body of the chalan 
made under the signature of the - judge-in- 
charge, authorising the officer-in-charge of 


the Treasury to receive the deposit if ten- h 


dered before 3 P.M. on the 17th March, 
1971. But this direction has to be read along 
with the order passed a day before, namely 


on the 15th March, 1971, whereby it was- 
clearly indicated that the chalan would issue. 


at the risk of the party. Therefore, the en- 
dorsement on the body of the chalan upon 
which Mr. Sinha relies cannot possibly 
modify the specific order contained in the 
order sheet whereby it was categorically indi- 
cated that the chalan was being issued at 
the risk of the petitioner. 


7. For the foregoing reasons I am 
in agreement with the trial Court that there 
was a default on the part of the petitioner 
in complying with the peremptory order of 
the court dated the 24th February, 1971 
and that under the- law, as it stands, there 
is no escape from the conclusion that the 
defence of the petitioner against ejectment 
stood struck off. The law may be rigorous 


} 


Surendra Mandal v. S. D. O., Jamtara 


that: 
that was the last date for making the depo- 


‘a Santhal Parganas Tenancy Act is 
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'.in this respect, but the rigour of the law- 


.be no ground for not, giving effect to 


+ 


it. 
8. In the result, this application fails 
‘and is, accordingly, denied: Put in the 


e reumisianges, there will be no order as to 


9. Let the records of 
sent down at once. ees ve 
Application dismissed, 
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U. N. SINHA, C. J. AND K. B. N. 

N SINGH, J. 

ndra Mandal, Petiti : 

Sub-Divisional Officer’ of Jants oe 
others, Opposite Party. 

Civil Writ Tursdn. Ca : 
RA se No. 885 of 1971, 


Index Note:— (A) Santhal Pargan 
Tenancy (Supplementary Provisions) ‘Act 
as n ty. Section 20 — Eviction under 

Brief Note:— (A) Where th 
Korfa settlement of the land, the baa of 
the occupation of land in dispute, has not 
been found reliable transaction, the order of 
eviction for contravention of Section 20 of 
justi- 
S. R. Gh a 
. R. osal, for Petitioner; Bi 
Prasad Sinha (Govt. Pleader No. D ond 
ee Pratap Singh (No. ID, for Opposite 


_ ORDER :— The petitioner has filed 
this writ application praying that the orders 


passed by the Subdivisional Off - 
tara dated the 7th January, 1970 Anes 


1) and the Deputy 
Parganas, dated the 
nexure 2) may be 


Commissioner, Santal 
13th July, 1970 (An- 
: quashed. It appears that 
opposite ‘party No. 3 of this writ application 
ad filed an application before the Sub- 
divisional _Officer, Jamtara, alleging that the 
writ petitioner was in illegal occupation of 
his lands comprised of eight plots. The case 
of the writ petitioner was that in 1358 B. S. 


. Opposite -party No. 3 had taken a Joan of 


Rs, 2,500/- and had settled the disputed 
lands in Korfa settlement in that year’ The 
writ petitioner had also alleged that oppo- 
site party No. 3 had filed a title suit in 
1968 with respect to these lands, which 
Suit was later on’ withdrawn. Thus the writ 
Poe had claimed title to the disputed 


2. The Subdivisional Officer held, on 
the materials on record, that the case of 
oral Korfa settlement was not acceptable. 
and the title suit was held to have been a 
collusive suit. Thus, it was held that Sec- 
tion 20 of the Santal Parganas Tenancy 
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(Supplementary Provisions) Act, 1949 had 
been contravened and the writ petitioner 
Was evicted from the lands in question. On 
appeal, the Deputy Commissioner has affirm- 
ed the order of eviction. 


3. We have heard learned counsel 
for the petitioner and we do not think that 
any acceptable point has been raised for 
quashing the impugned orders. The title 
suit, which was withdrawn has been held to 
be a collusive affair and the alleged Korfa 
settlement has not been found to be a be- 
lievable transaction. Therefore, on the facts 
found, the order of eviction had tightly 
followed. In the circumstances of the case, 
the writ application must fail and it is dis- 
missed, but, without costs. The order of 
stay passed on the 5th July, 1971 is vacated. 


Petition dismissed. 
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U. N. SINHA, C. J. 
Jibkant Jha. Petitioner v. Maharani 
Adhirani Shri Raj Lakshmi and others, Res- 
pondents. . 


Civil Revn. No. 758 of 1971, DJ- 14-9- 
1972, from order of S. K. Dwivedi, Munsif, 
Ist Court, Madhubani, D/- 24-1971. ` 

Index Note:— (A) ©. P. Co Order 9, 
Rule 13 — Ex parte decree — Setting aside 
of beyond Imitation — What are no 
grounds for — (X-Ref:— Section 5 and 
Art. 123, Limitation Act 1963). 

Brief Note:— (A) Ex parte decree was 
passed on 23-5-1970 against two defendants. 
One of them sought to have it set aside on 
ground that the other who was jointly de- 
fending suit abandoned the pairavi result- 
ing in ex parte decree, which came to appli- 
cant’s knowledge on 10-8-1970. The trial 
Court set aside the decree on the ground 
that defence was good and damage to ap- 
plicant was considerable. 


In revision, the trial Court’s order was 
set aside on the ground that defendant’s 
application was time-barred for the reason 
that abandonment of pairavi delaying know- 
ledge to 10-8-1970 did not advance the 
starting of limitation beyond date of decree. 

(Para 4) 

Deva Kant Choudhary, for Petitioner. 

ORDER :— This application hes been 
fled by the plaintiff of Title Suit No. 125 
of 1967, which had been decreed ex parte 
on the 23rd May, 1970. Defendants second 
party of the suit filed an application on the 
28th August, 1970 for setting aside the ex 
parte decree and that application has suc- 
ceeded. 

2. The plaintiff's case in the suit 
was, that, defendants second party had 
settled a tank with him for 13 years from 
Ah AR eR RCL Sat SE IA a REAP EI EEL EI 
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17th September, 1963. Defendant first party 
had also claimed settlement of the same 
tank for some time. There is no doubt, that, 
the defendants second party had appeared 
in the title suit. According to defendants 
second party, they had left the pairvi of 
the title suit to defendant first party and 
pairvi of this suit was suddenly left by de- 
fendant first party, with the result that the 
suit was decreed ex parte on 23rd May, 

1970. According to defendants second party, 
the petitioners in the court below, had no 
knowledge of the ex parte decree till 10th 
August, 1970 and thereafter proceedings 
sah taken to obtain the necessary informa- 

on. 

° 3. On an investigation of the facts 
and circumstances of the case and the ques- 
tion of limitation for filing the application 
for setting aside the ex parte decree, the 
learned Munsif held, that, the period of 
limitation would run from the date of the 
decree, as defendants second party had ap- 
peared in the title suit and had contested it 
for some time. The learned Munsif held, 
that, the period for setting aside the ex parte 
decree was 30 days from the date of the 
decree. But, for reasons stated in paragraph 
6 of his order the learned Munsif has held, 
that, by the ex parte decree, the applicant 
before him would suffer great damage and, 
ae the ex parte decree should be set 
aside. j 


4 Having heard learned counsel for 
the petitioner, I am of the opinion, that, the 
order of the learned Munsif was wholly 
erroneous and that, in view of his conclu- 
sion on the question of limitation, he could 
not have allowed the application for setting 
aside the ex parte decree in question. The 
learned Munsif has not decided how the 
period of 30 days of limitation was to be 
extended in this case and the learned Mun- 
sif was influenced by the defence that had 
been raised in the original suit by defen- 
dants second party. The learned Munsif was 
in error in considering such aspect of the 
matter in this case, when the question of 
limitation for the application for setting 
aside the ex parte decree had arisen. On the 
ground that the defendants second party 


-would suffer loss if the ex parte decree is 


allowed to remain, the decree could not 
have been set aside, when the application 
for setting it aside filed beyond limitation 
and no question of condoning that limita- 
tion arose nor was the delay condoned. In 
such circumstances, the judgment and order 
passed by the learned Munsif dated the 2nd 
April, 1971 restoring Title Suit No. 125 of 
1967 to its original file is set aside. The 
civil revisional application is allowed. As 
the opposite parties have not appeared, 
there will no order for costs. 


. Application allowed. 
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N. L. UNTWALIA AND S. AKBAR 
HUSSAIN, JJ. 
M/s. Marwari Motor Service, Petitioner 
y. Chotanagpur Regional Transport Authority 
and others, Respondents. 


Civil Writ Jursdn. Case No. 1324 of 
1970, D/- 25-7-1972. 

Index Note: — (A) Motor Vehicles Act, 
Section 58 — Grant of permits or renewals 
under fto private operators — Not barred on 
routes omtside of the true catchment of the 
reservation scheme approved and notified 
under the Act. a 

Brief Note: — (A) A private operator 
petitioner had a permit-route Hazaribag to 
Hazaribag Road. This was longer than the 
Hazaribag to Bagodar route which was res 
served for the Bihar State Transport Corpo- 
ration under a 1960 approved scheme. Peti- 
tioner was denied renewal for his permit- 
. route on the Corporation’s objection that peti- 
tioner’s permit-route considerably overlapped 
the reserved route. 

Objection was quashed for the, reason 
that the Scheme-notification reservation ap- 
plied only and restrictively to the shorter 
Hazaribag-Bagodar route and not others hav- 
ing only one terminus or none on the scheme- 
teserved route. (Paras 5 and 8) 


Saptmi Jha and Yajneshwar Singh, for 
Petitioner; Lakshman Sharan Sinha and Ram 
Kumar Sharma, for Respondents. 


ORDER:— The petitioner firm in this 
writ application has obtained a rule from this 
Court against the respondents to show cause 
why the order dated 14-8-1969, a copy of 
which is Annexure 3 to the writ application, 
made by the Chotanagpur Regional Trans- 
port Authority, respondent 1, refusing rene- 
wal of the petitioner’s stage carriage permit 
for the route Hazaribag-Hazaribag Road, 
order dated 24-11-1969 of the Appeal Board 
of the State Transport Authority, respondent 
2, a copy of which is Annexure 4, and the 
order of the State Government, respondent 4, 
communicated to the petitioner in their letter 
dated 7-4-1970 (annexure 5) be not called up 
and quashed by grant of a writ. The 3rd 
respondent is the Bihar State Road Trans- 
port Corporation which has objected to the 
grant of renewal of the petitioner’s permit. 
Cause has been shown on behalf of respon- 
dent 3 alone. 


2. For several years past the peti- 
tioner had been running a stage carriage from 
Hazaribagh to Hazaribagh Road and back 
on prant of permits to it. The Bihar State 
Road Transport Corporation proposed a 
scheme under Section 68-C of the Motor 
Vehicles Act hereinafter called the Act. With 
some modifications it was approved and the 
approved scheme was published in the Bihar 
Extraordinary Gazette dated July 29, 1960. 
A copy of the relevant portion of the scheme 
JP/DQ/F741/72/PSP 
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is Annexure 1 to the writ application. The 
petitioner’s case is that in absence of a statu- 
tory definition of the phrase “direct services” 
a dispute arose sometime in the year 1962 
between the Corporation and some private 
operators as to the meaning: of the said 
phrase, which led to the filing of representa- 
tions, under Section 64-A of the Act, as it 
Stood under the Bihar Amendment. The 
then Minister, Transport, took a decision by 
his order dated 7-9-63, a copy of which is 
Annexure 2 to the writ application, that the 
said phrase meant that only those private 
operators who were operating their services 
between the two termini were excluded: the 
others were not excluded. The petitioner’s 
case further is that accordingly its permit was 
renewed for the year 1964 for five years, and 
the renewed permit was valid til 25-3-69, 
For a further renewal of this permit, the 
petitioner filed an -application before respon- 
dent- 1 under Section 58 of the Act. It came 
up for consideration in the meeting of the 
Regional Transport Authority held on 14-8- 
1969. The said authority by the order (An- 
nexure 3) took the view that since major por- 
tion of the route Hazaribagh-Hazaribagh 
Road was a notified one, the balance of 
weight was in favour of the Corporation. It 
was, therefore, resolved that the Corporation 
be asked to place more buses on the route 
Hazaribagh-Hazaribagh Road via Bagodar 
by a certain date up to which the temporary 
permit issued to the petitioner was to expire 
failing which another temporary permit was 
to issue to the petitioner in public interest. 


3. The petitioner went up in appeal. 
The Chairman of the Appeal Board affirmed 
the order of the Regional Transport Autho- 
rity and dismissed the appeal. The said 
order is Annexure 4. The petitioner’s revi- 
sion application under Section 64-A of the 
Act was dismissed in limine by the State 
Government and the dismissal was communi- 
cated by Annexure 5. 


4. Mr. Saptmi Jha, learned Counsel 
for the petitioner submitted that reading 
the approved scheme with reference to the 
scheme proposed by the Corporation. it 
would be clear that private operators who 
were operating directly on the route Hazari- 
bagh-Bagodar were completely excluded but 
there was no exclusion of a private operator 
operating on a longer or a shorter route 
than Hazaribagh Bagador. Mr. Lakshman 
Sharan Sinha appearing for the Corporation 
refuted this argument and submitted that 
since the scheme was approved for the route 
Hazaribagh-Bagodar to the complete exclu- 
sion cf the private operators, they could not 
be allowed to operate on any portion of this 
route irrespective of the fact whether they 
were operating on a longer or a shorter 
route. The question is: which of the rival 
contentions is correct? It does not seem to 
be covered by any direct authority. 


5. It is well settled by now that if a 
route has been nationalised to the complete| 
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{exclusion of private operators then such ope- 
rators cannot operate on any portion of the 
route in any manner. Schemes may be ap- 
proved or permits may be granted on the 
conditions that the private operators may 
operate on longer routes but they will not 
be allowed to pick up or drop passengers on 
the nationalised route. But if on an interpre- 
tation of the approved scheme it appears that 
private operators have not been completely 
excluded then the Corporation cannot object 
to the grant or renewal of permits te them 
on the ground that a portion of the route 
on which they are operating is nationalised. 
The then. Transport Minister, in his order 
(Annexure 2), had interpreted the phrase 
“direct services” to mean the exclusion of 
the private operators for the direct services 
only and not exclusion of the private opera- 
tors on longer or shorter routes. Our atten- 
tion was drawn by learned Counsel for the 
petitioner to the gazette notification No. 9699 
published in the Bihar Gazette dated 13th 
September, 1967, which shows that the Cor- 
poration wanted to exclude private operators 
completely. from the nationalised routes in- 
cluding Hazaribagh-Bagodar irrespective of 
the fact whether they wanted to operate on 
longer or shorter routes, and we were fur- 
ther informed at the Bar that such z propos- 
ed scheme was not approved by the Govern- 
ment. Be that as it may, this muck is clear 
that the petitioner in spite of the approved 
scheme which was approved in the year 1960 
was granted renewal of permits for operating 
upon: the route Hazaribagh-Hazaribazh Road 
and it did so operate up to the year 1969, 
but on objection by the Corporation further 
renewal was refused. The question is: was 
it justified in law? 

6. The view taken by the Regional 
Transport Authority in its impugned order 
(Annexure 3) cannot at all be sustained. It 
may be mentioned here that the distance of 
the route Hazirabagh-Bagodar is 32 miles 
and Hazaribagh Road is 8 miles further 
ahead of Bagodar. Merely because a major 
portion of the route was nationalised, rene- 
wal of permit could not be refused until and 
unless the Transport Authority found that 
in the approved scheme there was a complete 
exclusion of private operators from nationa- 
lised route. There is no such finding in (An- 
nexure 3), and it seems to be a peculiar 
order asking the Corporation to run its buses 
on the route Hazaribagh-Hazaribagh Road 
and granting temporary permits in the mean- 
time to the petitioner. Such order is not 
warranted in law. 


7. The Chairman of the Appeal 
Board seems to have taken the view that the 
approved scheme is to the complete exclu- 
sion of the private operators and, therefore, 
the order of the Regional Transport Autho- 
rity refusing renewal of petitioner’s permit 
was justified. But, in my opinion, the order 
(Annexure 4) also suffers from an obvious 
error of law. In annexure 5 no reasons are 
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given and the State Government merely seem 
to have approved the view taken by the 
lower authorities. 


8. It would appear from annexure 2 
that the Corporation’s proposed scheme was 
for running stage carriage on the route 
“Hazaribagh-Bagodar or portions thereof” 
and the service was to be “All services” 
The approved scheme (Annexure 1) mentions 
“Hazaribagh-Bagodar route is aproved for 
direct services only”. In the later portion it 
is said that-— 

“The Bihar State Road Transport Cor- 
poration shall run and operate stage carriage 
services relating to routes or portions thereof 
specified below to the complete exclusion of 
other persons except those who, on the dates 
specified below held permanent permits to 
run stage carriages on these routes and ars 
hereby allowed to operate them until the 
date of expiration of the existing permits......° 


Thereafter from the schedule appended be- - 
low, it would appear that in most of the 
routes portions were also mentioned, and 
that is the reason for the use of the words 
“or portions” in the earlier portion of ths 
approved scheme. Item 7 relates to Hazari- 
bagh-Bagodar route and against this it is 
mentioned 
















tween the proposed scheme and the approved 
scheme. If private operators were to be ex- 
cluded from a portion of Hazaribagh-Bagodar 
route or from routes of which Hazaribagh- 


Then this also ought to have been approved 
for all services for this route or portions there- 
of. But it was not so done. There must be 
a clear and distinct meaning behind it, and 
the only reasonable and legitimate meaning 
which can be attributed to the modification 
brought about in the approved scheme is the 
cne which is given by the then State Trans- 
port Minister in (Annexure 2). The correct 
meaning is that private operators who were 
operating directly on MWHazaribagh-Bagodar 
route were excluded, private operators hav 
ing these two termini were not allowed to 
cperate but private operators having only one 
terminus out of these two termini ar pass- 
ing through this route having different termi- 
ni were not excluded in the approved scheme. 
That being so, the view taken in (Annexures 
3, 4 and 5) is not sustainable in law. The 
said orders must be quashed and the case 
has to go back to the Chotanagpur Regional 
Transpert Authority, respondent 1, for a 
fresh consideration of the petitioner’s applica- 
tion for renewal of its permit for the route 
Hazaribagh-Hazaribagh Road. i 


9. For the reasons stated above, the 
writ application is allowed, the orders con- 
tained in (Annexures 3, 4 and 5) are quashed 
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and the case is sent back to the Chotanagpur 
Regional Transport Authority for a fresh dis- 
posal of the petitioner’s application for rene- 
wal of its stage carriage permit for the route 
Wazaribagh-Hazaribagh Road in the light of 
this judgment. There will be no order as 
to cost. 
AKBAR HUSSAIN, J.:— 10. I agree. 
Application allowed. 
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SHAMBHU PD. SINGH AND 
SHIVESHWAR PD. SINHA, Ji. 


Ram Narain Singh and others, Petitioners 
y. State of Bihar and others, Respondents, 


Civil Writ Jursdn. Cases Nos. 1481 to 
1485, 1522 and 1560 of 1971, D/- 19-8-1972. 


Index Notes — (A) Bihar Tenancy Act 
(8 of 1885) (2s amended by Act 3 of 1970), 
Section 48-E (i) — Validity — Dees not yio- 
late Article 14 — (X-Ref:— Constitution of 
India, Art. 14) — (X-Ref:— Interpretation of 
Statutes). 

Brief Note: — (A) Since the power to 
initiate proceedings conferred on the Collec- 
tor by Section 48-E (1) is coupled with the 
duty of the Collector the word ‘may’ in that 
section has to be construed as imperative. 
The Collector is thus bound to initiate the 
proceedings thereunder if he comes to know 
of the existence of the three conditions men- 
tioned therein either suo motu or on an ap- 
plication of an under-raiyat. Hence it is not 
possible for the Collector to discriminate be- 
tween one landlord and the other. (1880) 5 
AC 214 and AIR 1923 PC 138 and AIR 1950 
SC 218, Rel on. (Paras 7, 9) 


Index Note: — (8) Bihar Tenancy Act 
(8 of 1885) (as amended by Act & of 1970), 
Section 48-E (13) — Scope and applicability. 

Brief Note: — (B) Section 48-E (13) ex- 
pressly debars institution of a suit in respect 
of property which is subject-matter of a dis- 
‘pute in a proceeding initiated under Sec- 
tion 48-E (1). If the intention of the legis- 
lature would have been to make sub-sec. (13) 
applicable to only pending proceedings it 
would have been specifically stated in the 
section that Civil or Criminal Court shall 
cease to have jurisdiction in pending pro- 
ceedings over subject-matter of a dispute in 
respect whereof a proceeding under sub-sec- 
tion (1) is initiated. (Para 10) 

Index Note: —- (©) Bihar Temancy Act 
(8 of 1885) {as amended by Act & of 1978), 
Section 48-E ~—— Remedy provided by is meres 
iy supplemental and mot substitutive. (X-Ref:-—~ 
Interpretation of Statates). 

Brief Note: — (C) Section 48-E, does 
not completely take away from the under-rai- 
yat the right to institute a suit before the 
Civil Court. It merely confers upon them 
an additional remedy of getting a proceeding 
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under sub-section (1) of that section initiated. 
So long the proceeding is not initiated, he can 
institute a suit. But once the proceeding is 
initiated, the jurisdiction of the Civil Court 
or Criminal Court over the subject-matter of 
the proceeding is taken away. (Paras 10, 11) 

Index Note: — (D) Bihar Tenancy Act 
(8 of 1885) (as amended by Act 8 of 1979), 
Section 48-E (11) — Sub-section (11) being 
discriminatory is ultra vires. (X-Ref:— Con- 


stitution of India, Article 14). 


Brief Note: — (D) As the Act does 
not take away the general remedy available 
to a under-raiyat the under-raiyat either can 
get the proceedings initiated under the Act or 
can institute a suit against a landlord. Sec- 
tion 48-E (11) makes a Jandlord liable for 
criminal prosecution for disobedience of Col- 
lector’s order passed in the proceedings under 
the Act but the Landlord against whom suit 
is instituted is not made liable for disabe- 
dience of the Court’s order. Hence sub- 
section (11) being drastic and prejudicial to 
the landlord is discriminatory and ultra vires. 

(Para 13) 

Courts rarely exercise their powers for 
contempt of Court for sending a person to 
jail and that cannot be treated at a par with 
the conviction and sentence at a regular Cri- 
minal trial as contemplated by sub-sec- 
tion (AA). (Paras 13, 14, 15, 17) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1581 = (1967) 2 SCR 

707, Northern India Caterers (Pvt.) 
Ltd. v. State of Punjab . 12 
AIR 1953 SC 300 == 1958 SCR 1080, 
Khemchand v. Union of India 
AIR 1950 SC 218 = 1950 SCR 536, 
Chief Controlling Revenue Authority 
v. Maharashtra Sugar Mills Ltd. 8 
AIR 1923 PC 138 = 50 Ind App 
227 = ILR 47 Bom 742, Alcock 
Ashdown & Co. Ltd. v. Chief Reve- 
nue Authority of Bombay 
(1880) 5 AC 214 = 49 LJQB 577, 
Frederic Guilder Julius v. Right 
Rev. The Lord Bishops of Oxford 7, 9 


Kailash Roy, D. P. Sharma, Ramanugrah 
Prasad Singh and others, for Petitioners: 
Balbhadra Pd. Singh, (A. G), K. P. Verma, 
Yogesh Chandra Verma, Braj Kishore Prasad 
No. 2 and others, for Respondents. 


SHAMBHU PD. SINGH, Jz— These 
seven applications by the Jandlords under 
Articles 226 and 227 of the Constitution of 
India raise a common question as to vires of 
Section 48-E of the Bihar Tenancy Act (Act 
No. Vill of 1885) as amended by the Bihar 
Tenancy (Amendment) Act, 1970 (Act No. 
VIM of 1970). Wherefore, they have all been 
heard together and are being disposed of by 
a common judgment. 

2 Decision of the question whether 
section 48-E of the Bihar Tenancy Act, as 
af now stands, is ultra vires or not does not 
depend on the facts stated in the petitions. 
Wherefore, I do not propose to state the facts 
alleged by the petitioners in different writ 
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applications at this stage. I would first deal 
with various contentions of learned counsel 
for the parties against and for the vires of 
the said section and thereafter briefly state 
facts of each case and also deal with any 
additional point arising for decision in them. 


3. Section 48-A, as inserted by Sec- 
tion 4 of the Bihar Tenancy (Second Amend- 
ment) Act, 1955 (Bihar Act 24 of 1955), read 
as follows:— 


“48.5, Power to restore to poss2ssion 


under-raiyat unlawfully ejected — (i) If an 


under-raiyat is or has been ejected by his 
landlord from his tenancy or any portion 
thereof at any time after the ist February, 
1953, in contravention of Section 89, the Col- 
lector may, of his own motion or on appli- 
cation made in this behalf by the under-rai- 
yat, initiate any proceeding for restcration of 
such tenancy or portion to the possession of 
the under-raiyat: 

Provided that, if such landlord has, in 
the opinion of the Collector, made a bona 
fide transfer, by sale or mortgage with pos- 
session, of any land comprised in the tenancy 
or portion from which the under-ratyat was 
ejected between the 1st February, 1953 and 
the Ist December, 1953, the proceedings shall 
be dropped in respect of such land. 

(2) When a proceeding is initiated under 
sub-section (1), the Collector may refer 
the matter (hereinafter referred te as ‘dis- 
- pute’) to a Board of Conciliation for promot- 
ing the settlement of the dispute between the 
under-raiyat- and his landlord. 

(3) A Board of Conciliation (hereinafter 
referred to as ‘Board® shall comsist of a 
Chairman, who shall be the sarpanch of the 
Gram Cutchery, of the village where the dis- 
puted land. lies and two members, one of 
whom shall be nominated by the under-rai- 
yat and the other by his landlord within the 
time allowed by the Chairman: 

Provided that,. where the sarpanch of 
the Gram Cutchery is himself a party to or 
is, in the opinion of the Collector, interested 
in the dispute, the Collector shall appoint 
one of the panchas of the Gram Cutchery to 
be the Chairman of the Board: 

Provided further that if there is no gram 
Cutchery in the village the Collector shall 
appoint any other person to be the Chairman 
of the Board. 

(4) The Chairman of a Board to which 
a dispute is referred shall -give written notice 
to the under-raiyat and his landlord in such 
manner as he thinks fit and the Board shail 
make endeavours to bring about n amica- 
bie settlement of the dispute. 

(5) Where an amicable settlement of the 
dispute is brought about, the Board shall sub- 
mit a report to that effect to the Collector 
within such time, not exceeding two months 
from the date of reference made under sub- 
section (2) as may be allowed by the Col- 
lector in that behalf; and the Collector shall 
dispose of the proceedings in accordance 
with the terms of the report. 
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(6) The report submitted under sub-sec- 
tion (5) shall consist of a memorandum con- 
tair:ng only the names of the parties, the des- 
crip-ion of the disputed land and the terms 
on which the settlement has been brought 
abcit and it shall bear the signature of 
thumb impression of the under-raiyat and his 
lanzlord and those of the Chairman and the 
members of the Board: 

Provided that failure on the part of any 
member of the Board to sign the report shall . 
not affect the validity of the same. 


(7) If either the under-raiyat or his land- 
lord fails to nominate any person under sub- 
sect.on (3), or any person who has been so 
nominated refuses to serve at any time on 
the Board or fails to attend any meeting of 
the Board without showing cause to the satis- 
faccion of the Chairman, or where a Board 
does not succeed in bringing about an ami- 
catle settlement of the dispute under sub- 
section (5), the Board shall return the re- 
cords of the case to the Collector with a re- 
port containing the reason for doing so. 


(8) Where a Board has returned the re- 
cord of a case under sub-section (7), the Col- 
lector shall, after giving the parties interested 
a reasonable opportunity of being heard, 
make such enquiry as he deems necessary; 
and if the Collector is satisfied that the per- 
sor alleged to have been ejected was an 
under-raiyat of the disputed land on the 
date of ejectment and he was ejected in 
cor‘ravention of Section 89, the Collector 
shail order that the landlord or, where any 
otter person is in possession of the land 
comprised in the under-raiyat’s tenancy of 
portion thereof under any claim derived 
from the landlord, such person shall restore 
the under-raiyat. in possession of the tenancy 
or portion from which he was so ejected. 


(9) The order of the Collector under 
sub-section (8) shall be in writing and state | 
the grounds on which it is made and spe- 
cif; the period, which shall not exceed six 
manths from the date of order, within which 
the under-raiyat shall be put in possession of: 
the tenancy or portion thereof. 


(10) If the landlord or any other person 
against whom an order has been made under 
sub-section (8) fails to put the under-raiyat 
in possession of the tenancy or any portion 
the-eof, within the period specified in the 
ord2r the Collector shall, on the application 
of the under-raiyat and subject to any order 
on appeal under Section 48-F, evict the land- 
Jord or such other person in the prescribed 
manner and restore the under-raiyat in pos- 
session of such tenancy or portion.” 
Section 48-F dealing with appeals from an 
order passed under Section 48-E is as fol- 


“48-F. Appeals — (i) An appeal shall lie 
from an order referred to in sub-section (8) 
of Section 48-R— 

(i) If such order is passed by an officer 
otter than the Collector of a district, to the 
Collector of the district or to any officer spe- 
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cially empowered by the State Government 

by notification to hear such appeals, and, 
(ii) If such order is passed by the Col- 

ector of a district, to the prescribed autho- 


rity. 

(2) The Collector of the district may, at 
any time, transfer any appeal filed before him 
© any officer specially empowered under 
Hause (i) of sub-section (1) to hear such ap- 
peals, or withdraw any appeal pending be- 
‘ore any officer so empowered, and either 
wear such appeal himself or transfer it for 
lisposal to any other officer so empowered. 


(3) Appeals under this section shall be 
heard and disposed of in accordance with the 
prescribed procedure. 

(4) An order duly made under Sec- 
tion 48-E or an appeal under this section shall 
ze final and shall not be called in question 
m any Civil Court. i 

(5) If a suit is instituted challenging an 
xder made u/s. 48-E or an appeal under this 
Section, the Civil Court, shall have no power, 
luring the pendency of the suit, to stay the 
forcement of such order.” 

By Act VII of 1970 a new Section 48-E has 
seen subsituted for the section quoted above 
which reads as follows:— 

“48-E. Prevention of a threatened eject- 
nent of under-raiyat and restoration to pos- 
session of under-raiyat unlawfully ejected — 
1) If an under-raiyat is threatened with un- 
lawful ejectment from his tenancy or any 
portion thereof by his landlord or if there 
is a dispute between them over the posses- 
sion of Jand, crop or produce thereof, cither 


on the ground of non-existence of relation- 


ship of Jandlord and tenant between them 
xr otherwise or if an under-raiyat is or has 
seen ejected from his tenancy or any por- 
ion thereof within twelve years before. the 
commencement of proceedings under this 
section in contravention of the provisions 
xf Section 89, the Collector may, of his own 
motion or on application made in this be- 
half by under-raiyat, initiate a proceeding for 
sreventing the landlord from ejecting the 
inder-raiyat or for settlement of the said dis- 
jute or for restoration of possession to under- 
raiyat unlawfully ejected from his tenancy 
w portion thereof. © 


(2) The Collector may, after hearing the 
parties, about which due notice shall have 
zeen given to them or ex parte, in cases of 
smergency, by an order in writing, prevent 
he landlord from ejecting the under-raiyat 
antil disposal of the proceeding or until fur- 
‘her orders and if he is of opinion that any 
crop or produce of the land which is sub- 
ject-matter of dispute in the proceeding under 
his section, is liable to speedy and natural 
lecay, he may, if the situation so warrants 
ind in a similar manner as aforesaid direct 


he proper custody or harvesting or sale, as: 


the case may be, of such crop or produce or 
the sale-proceeds thereof. 

(3) When a proceeding is initiated under 
sub-section (1) the Collector may refer the 


Ram Narain v. State (S. P. Singh J.) 


[Pr. 3] Pat. 277 


matter (hereinafter referred to as ‘dispute’) 
to a Board to be appointed by him, for pro- 
moting the settlement of the dispute between 
the under-raiyat and the landlord. 

(4) A Board to be appointed by the Col- 
lector in the prescribed manner under sub- 
section (3) shall consist of a Chairman, who 
shall be unconnected with the dispute refer- 
ted to such Board or with any party directly 
affected by such dispute and two members to 
represent the parties to the dispute and the 
person appointed as a member to represent 
any party shall be appointed on the recom- 
mendation of the party: 

Provided that if any party does not 
nominate any person to represent him in the 
Board or nominates a person who is not 
available within such time as the Collector 
considers reasonable, the Collector may ap- 
point such person as he thinks fit to repre- 
sent that party. 

(5) If at any time before the Board has 
completed its work, the service of the Chair- 
man or any member of the Board ceases to 
be available, or any member of the Board 
fails to attend the meeting of the Board on 
two successive dates without showing cause 


. to the satisfaction of the Chairman, the Col- 


lector may appoint any suitable person in 
the prescribed manner to take his place- and 
the proceeding shall be continued before such 
Board as so reconstituted. 

_(6) The Chairman of the Board to which 
a dispute is referred, shall sive written notice 
to the under-raiyat and his landlord in the 
prescribed manner and the Board shall make 
endeavours to bring about an amicable set- 
tlement of the dispute and when an amicable . 
settlement of the dispute is brought about, 
the Board shall forthwith submit a report 
containing the terms on which settlement had 
been brought about, to the Collector, who 
may dispose of the proceeding in accordance 
with the terms of the report: 


Provided that failure on the part of any 
member of the Board to sign the report shall 
not affect the validity of the same. l 

(7) Where-a Board does not succeed in 
bringing about’ an amicable settlement of the 
dispute, it shall make enquiry into the same, 
receive such evidence as it considers neces- 
Sary, record its findings on the disputes and 
transmit the entire record of the proceeding 
forthwith to the Collector who may dispose 
of the proceeding in accordance with terms 
of the findings: 

Provided that failure on the part of any 
member of the Board to sign the finding 
Shall not affect the validity of that finding: 


Provided further that if any member 
does not want to sign the findings of the 
Board he will submit his disagreement on the 
findings in writing failing which the Chair- 
man will submit his notes on: the subject. 

(8) In case of disagreement with the re- 
port of the findings of the Board, the Col- 
lector shall, after recording the reason for 
such disagreement and after giving the parties 
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concerned a reasonable opportunity of being 
heard, make such enquiry, if any, as he 
thinks necessary and on being satisfied thai— 

(i) the person threatened with ejectment 
is an under-raiyat, the Collector shall dec- 
lare the threatened ejectment illegal and direct 
that the Jandlord shall not interfere with the 
possession of the under-raiyat in his tenancy 
or any portion thereof; 

(ii) the land under dispute is in the te- 
nancy of the under-raiyat, the Collector shall 
declare possession of the under-raiyat and 
corder the crop or produce, or the sale-pro- 
ceeds thereof, as the case may be, to be 
divided ‘between the under-raiyat and__ his 
landlord in accordance with the provisions 
of Sections 69 to 71 of the Act; 


(iii) the person alleged to have been 
ejected was an under-raiyat, of the disputed 
land on the date of ejectment and was eject- 
ed within twelve years before the commence- 
ment of proceeding under this section in con- 
fravention of Section 89, the Collector shall 
order that the landlord, or, where any other 
. person is in possession of the land comprised 
in the under-raiyats tenancy or portion there- 
of under any claim derived from the landlord, 
such person shall restore 
fo possession of the tenancy or portion from 


_- Which he was so ejected. 


(9) The order of the Collector under 
sub-section (6), (7) or (8) shall be in writing 
and shall state the grounds on which it is 
made and specify the period which shall not 
exceed six months from the date of the order 
within which his order shall be carried. 


(10) If the Board fails to reccrd its find- 
ings or transmit the records as required under 
` sub-section (7), within a period of six 
months from the date of its appointment 
the Collector ‘may withdraw the proceeding 
from the Board and decide the dispute him- 
aa according to the provision cf this sec- 

on. 


' (11) If the person against whom an order 
has been made under sub-section (6), (7) or 
(8) fails to carry out the orders of the Col- 
lector within such time if ary, as may be 
specified in the order or the order passed 
in appeal under Section 48-F, he shall, on a 
complaint filed by the Collector, be punish- 
able with imprisonment which may extend to 
six months or with fine which may extend to 
one thousand rupees or with both: 

Provided that the Collector shall await 
the result of appeal filed under Section 48-F, 
for filing the complaint. . 

(12) The Board shall have the same power 
regarding the summoning and attendence of 
Witnesses and compelling the production of 
documents as a Civil Court has under the 
Code of Civil Procedure 1908 (V of 1908) 
and the Collector shall have general control 
and superintendence over the Boar 

(13) Save as expressly provided in this 
Act, no Civil ar Criminal Court shall have 
any jurisdiction over the subject-matter of a 
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dispute after a proceeding is initiated under 
sub-section (1) by the Collector: 

Provided that nothing in this sub-sec- 
tion shall be deemed to affect the powers of 
a criminal court to take such action as may 
be necessary for preventing breach of the 
peace pending the final disposal of the pro- 
ceeding by the Collector.” . 

Section 48-F has been left unamended. 


4 It has been contended by Mr. 
Kailash Roy, who has appeared on behalf 
of the petitioners in all these applications, 
that the section, as it stands now after the 
amendment of 1970, is hit by Article 14 of 
the Constitution as it is discriminatory in 
nature. According to learned counsel, the 
section leaves a discretion in the Collector 
and the under-raiyat in the matter of initiat- 
ing a proceeding against the landlords with- 
out laying down any guidelines for the pur- 
pose with the result that while in similar 
circumstances a proceeding under the section 
may be started against one landlord, it may 
not be started against the other and a civil 
suit may be filed against him by the under- 
raiyat. He has submitted that a landlord 
against whom a civil suit will be filed by an 
under-raiyat will have certain advantages 
over the landlord against whom a proceeding 
under the said section with drastic conse- 
quences is initiated. In support of his sub- 
mission that the provisions of the section are 
drastic, he has drawn our attention to sub- 
section (11) which makes the disobedience of 
the order passed under the section an offence 
and provides for sentences of imprisonment 


-extending to six months or fine extending to 


one thousand rupees or both. Further ac- 
cording to learned counsel for the accused 
sub-section (13) which takes away jurisdiction 
of the Civil Court over the subject-matter of 
a proceeding initiated under the section is 
itself drastic. Learned counsel for the peti- 
tioners has further submitted that the section 
is discriminatory also on the ground that read 
with Section 48-F, an appeal can be filed 
only. against orders passed unler sub-section 
(8) of the section but not against orders pass- 
ed under sub-sections (6), (7) and (10). i 


5, Learned Advocate-General appear- 
ing for the State has submitted that though 
sub-section (1) of Section 48-F uses the word 
‘may’ so far the Collector is concerned, he 
has been left with no discretion in the matter 
of initiation of proceeding. If he comes to 
know either on an application of an under- 
raiyat or from other sources that any of the 
three circumstances mentioned in sub-section 
(1) exists he must initiate a proceeding. Ac- 
cording to him, sub-section (1) does provide 
guidelines for the Collector in the matter of: 
initiation of proceeding and the provisions of 
the section as a whole are not drastic. He 
has further submitted that under Section 48-F 
appeal can be filed against all orders of the 
Collector passed under the section except 
where he agrees with the report or the find- 
ing of the Board. Thus, according to him, 
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there is no discrimination even in the matter 
of right of appeal. 


6. Mr. Indu Shekhar Pd. Sinha, ap- 
pearing on behalf of respondent No. 6 in 
C. W. J. C. No. 1522 of 1971, has submitted 
that as a result of the amendment of the 
year 1970 the jurisdiction of the Civil Court 
has been completely taken away with regard 
to matters in respect whereof a proceeding 
can be initiated under the section. Accord- 
ing to him, the Bihar Tenancy Act confers 
certain rights on the under-raiyats and this 


section provides a special remedy for the en- 


forcement of those rights; hence the remedy 
of the under-raiyats for enforcement of those 
tights by a suit has been taken away. With re- 
ference to sub-section (13) he has uregd that 
that refers only to pending litigations which 
were instituted before the amendment. He 
has further submitted that Article 14 of the 
Constitution can be called in aid only when 
there is a discrimination by the State; as- 
suming that the section confers a right on 
the under-raiyats either to make an applica- 
tion before the Collector for initiation of a 
proceeding under this section or to institute 
a suit before a Civil Court, the discrimina- 
tion will be by private party ‘and Art. 14 is 
not attracted to such a case. He has support- 
ed the contention of learned Advocate-Gene- 
tal that the provision contained in sub-s. (1) 
for initiation of a proceeding by the Collec- 
tor is imperative and not merely permissive. 

7. I propose to deal first with the 
question whether the provision contained in 
sub-section (1) of Section 48-E for initia- 
tion of a proceeding by the Collector is im- 
perative or merely permissive. 
the legislature has used the word ‘may’ in 
this sub-section which is generally under- 
stood as enabling and not mandatory. But 
many a time it is also construed as impera- 
tive and obligatory. It is now well-settled 
that when the power conferred by the statute 
is coupled with the duty of the person to 
whom it is. given to exercise it, then even 
though the word ‘may’ is used, it has to be 
construed as imperative. In Frederic Guilder 
Julius v. The Right Rev. The Lord Bishop 
of Oxford; The Rev. Thomas  Thellusson 
Carter, (1880) 5 AC 214. The Lord Chan- 
cellor (Earl Cairns) after referring to earlier 
English Decisions on the point summarised 
‘the law as follows:— 

“that where a power is deposited with a 
public officer for the purpose of being used 
for the benefit of persons who are specifically 
pointed out, and with regard to whom a defi- 
Nition is supplied by the Legislature of the 
conditions upon which they are entitled to 
call for its exercise, that. power ought to be 
exercised, and the court will require it to be 
exercised”. 


The Lord Chancellor also observed:— 
“There may be something in the nature 
of the thing empowered to be done, some- 
thing in the object for which it is to be done, 
something in the conditions under which it is 
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to be done, something in the title of the per- 
son or persons for whose benefit the power Is 
to be exercised, which may couple the power 
with a duty, and make it the duty of the per- 
son in whom the power is reposed, to exer- 
cise that power when called upon to do so”. 


8. The classical observations of the 
Lord Chancellor (Earl Cairns) have been fol- 
lowed in numerous later English decisions 
which need not be refered to and are. noted 
in the Maxwell on Interpretation of Statutes 
while dealing with the word ‘may’ in the 
Chapter headed Exceptional Construction. 
The observations were followed by the Judi- 
cial Committee in Alcock, Ashdown and Co. 


`- Ltd. v. Chief Revenue Authority of Bombay, 


50 Ind App 227 = ILR 47 Bom 742 = (AIR | 
1923 PC 138)-where Lord Phillimore held 
that the word ‘may’ under Section 51 of the 
Income-tax Act, 1918, was imperative and 
the Commissioner of Income-tax was bound 
to state a case for opinion of the High Court 
when called upon by an assessee to-do so if 
conditions mentioned in the said section were 
satisfied. The decision in Alcock Ashdown 
and Co. Ltd’s. case, was approved and fol- 
lowed by the..Supreme Court in Chief Con- 
trolling Revenue Authority v. Maharashtra 
Sugar Mills Ltd., AIR 1950 SC 218. In this 
case Kania, C. J., held that the word ‘may’ 
in Section 57 of the Stamp Act was to be 
construed as imperative and the decision of 
the Bombay High Court directing the Chief 
Controlling Revenue Authority and the Su- 
perintendent of Stamps at Bombay to state a 
case for the opinion of the Court under the 
aforesaid section was correct. 


9, Sub-section (1) of Section 48-E of 
the Act specifically lays down the conditions 
when a proceeding under the section has tol . 


‘be initiated by the Collector. They are (1) 


when an under-raiyat.is threatened with un- 
lawful ejectment from the tenancy or any 
portion fhereof by his landlord or (2) if 
there is a dispute between them over the pos- 
session of the land, crop or produce there- 
of, either on the ground of non-existence of 
relationship of landlord and tenant between; 
them or otherwise or (3) if an under-raiyat 
is or has been ejected from his tenancy or 


- any portion thereof within 12 years before 


the commencement of the proceedings under 
this section in contravention of the provi- 
sions of Section 89. The section was re- 
enacted for the benefit of the under-raiyats. 
The object for the amendment of Sec. 48-F 
oy Bihar Act VIII of 1970 is stated as fol- 
ows: 

“Object: Under Section 48-F of the 
Bihar Tenancy Act, 1885 the power to res- 
tore an under-raiyat to possession of the 
tenancy can be exercised by the Collector only 
after he is or has been unlawfully ejected. 
It has been found that after actual unlawful 
ejectment of the under-raiyats, it becomes 
very difficult for them to take legal steps for 
getting the land restored. Hence it has been 
considered necessary to empower the Celec- 
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tor to take preventive measures in the event 
of threatened ejectment and refer the dispute 
between the under-raiyat and his landlord to 
a Board for promoting a settlement and also 
to make the disobedience of the order of the 


















Lord Chancellor 
Guilder Julius’s case (1880) 5 AC 214 is ap- 
plicable to the case before us. The power 
conferred by this section is coupled with the 
duty of the Collector, the person to whom 
it is given to exercise it. It has, therefore, 
to be construed as imperative. Whenever the 
Collector comes to know of the existence of 
any of the three conditions, either suo motu 
or on an application of an under-raiyat, he 
is duty bound to initiate a proceeding. On 
this interpretation, it is not possible for the 
‘Collector to discriminate between one land- 
lord and the other. 

10. Mr. Kailash Roy, learned coun- 
sel for the petitioners has, however, further 
urged that even if it be held that there is no 
scope for discrimination at the hands of the 
Collector with regard to initiation of pro- 
ceeding, there may be discrimination between 


one landlord and the other for the section | 


does not completely take away the power of 
the under-raiyat to institute a suit oefore a 
Civil Court. In other words, according to 
him, the enactment is supplemental and not 
substitutive and merely provides for an ad« 
ditional remedy to the under-raiyats. He has 
contended that while one wunder-raiyat may 
make an application before the Collector for 
institution of the proceeding, the other may 
institute a suit and on that account the land- 
lord against whom the proceeding is initiat- 
ed is discriminated inasmuch as he will be 
subject to the drastic procedure of the im- 
pugned section, whereas the landlord against 
whom the suit is instituted will be entitled 
to the benefits of the ordinary law of the 
land. While dealing with this ccntention of 
Mr. Roy, it will be necessary te dispose of 
first the submissions of Mr. Indu Shekhar 
Prasad Sinha that impugned section is sub- 
stitutive and after its enactment it is not 
open to an wunder-raiyat to institute a suit 
before a civil court. In support of his sub- 
mission Mr. Sinha has strongly relied on the 
use of the word “after”-in sub-section (13) 
of Section 48-F. According to him, sub-sec- 
tion (13) refers to only pending proceedings 
in civil and criminal courts. In my opinion, 
it is not possible to accept this submission of 
iMr. Sinha. On a plain construction, this 
sub-section means that after a proceeding is 
initiated under sub-section (1) of Sec. 48-E, 
except for express provisions in the Act, 
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civil and criminal courts shall-have no juris- 
Ciction over the subject-matter of dispute in 
the proceedings. In other words it expressly 
debars institution of a suit in respect of 
property which is subject-matter of a dis- 
pute in a proceeding. If the intention of the 
Legislature would have been to make sub- 
section (13) applicable to only pending pro- 
ceedings, it would have been specifically stat- 
ed in the section that civil or criminal court 
shall cease to have jurisdiction in pending 
proceedings over subject-matter of a dispute 


-in respect whereof a proceeding under sub- 


section (1) is initiated. Provisions of a sta- 
fute are ordinarily to be given a plain mean- 
ing and words thereof are to be given ex- 
ceptional construction only in certain limited 
circumstances. 


11. Mr. Indu Shekhar Prasad Sinha has 
also relied on the rule of interpretation that 
if a statute confers a right and itself provides] 
a remedy for that right, then other- general 
Temedies are not available to the person in 
whose favour the right is created. As it ap- 
pears from the object of Bihar Act VIH of 
1970 already quoted, Section 48-E was re- 
enacted to prevent unlawful ejectment of 
under-raiyats. In my opinion, the right of 
an under-raiyat to remain in possession so 
Jong as he is not lawfully ejected is not a 
creation of the Bihar Tenancy Act. Every 
tenant, be he a raiyat or an under-raiyat, is 
entitled to remain in possession of his tenancy 
tands till lawfully evicted therefrom even 
under the general law. Therefore, the very 
pasis on which Mr. Sinha built up this argu- 
ment does not appear to be correct; unless 
it is expressly provided for, statutes are not 
to be interpreted so as to exclude the gene- 
tal remedy available to the citizens under the 
law of the land. Section 48-E, in my opinion, 
does not completely take away from the 
under-raiyats the right to institute a suit be- 
tore the civil court. It merely confers upon 
chem an additional remedy of getting a pro- 
ceeding under sub-section (1) of that section 
initiated. So long the proceeding is not ini- 
ciated, he can institute a suit. But once a 
proceeding is initiated, the jurisdiction of 
zbe civil court or criminal court over the sub- 
ject-matter of the proceeding is taken away. 
Thereafter no suit can be instituted in res- 
pect thereof. In other words, the remedy 
provided by Section 48-E to an under-raiyat 
is merely supplemental and not substitutive. 


12, Mr. Kailash Roy has placed 
strong reliance on the decision of the Sup- 
teme Court in Northern India Caterers (Pvt.) 
Ltd. v. State of Punjab, AIR 1967 SC 1581. 
In this case Section 5 of the Punjab Public 
Premises and Land (Eviction and Rent Reco- 
very) Act was held to be discriminatory and 
violative of Article 14 of the Constitution. 
Their Lordships found that the Act did not 
repeal remedy of eviction under ordinary law 
and Section 5 conferred an additional reme- 
dy over and above the remedy by way of 
suit leaving it in the unguided discretion of 
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the Collector to resort to one or the other 


and to pick and choose some of those in 
occupation of public properties and premises 
for the application of more drastic procedure 
under that section. According to Mr. Roy 
where some one else (in this case an under- 
raiyat) is given a power of election and there- 
by to exercise his will arbitrarily by institut- 
ing a proceeding under the section or a suit, 
the person, for example the landlord, against 
whom the power is exercised by initiation of 
a proceeding under Section 48-E of the Act 
is discriminated inasmuch as he is deprived 
of his right to avail of the benefits under 
the general law. It has been observed in the 
aforesaid case that discrimination would re- 
sult if there are two available procedures one 
more drastic and prejudicial to the parties 
concerned than the other and which can be 
applied at the arbitrary will of the authority. 
Both Mr. Roy and Mr. Sinha rely on this 
observation — Mr. Roy on the availability 
of two procedures and Mr. Sinha on the ex- 
pression ‘authority’. It is not disputed by 
Mr. Roy that where two forums are avail- 
able to a person for ventilating his grievan- 
ces, both with different procedures, it is for 
the person who goes to the court or autho- 
rity first to choose the forum and the other 
side has to follow him and cannot make a 
grievance of discrimination merely on the 
ground of availability of two forums to his 
opponents. Question of discrimination would 
arise only if one of the procedures available 
at the two forums is more drastic or pre- 
judicial to the party concerned. Mr. Sinha 
also does not dispute that if the statute it- 
self per se discriminates between two persons 
or groups of persons, in the absence of an 
intelligible differentia and reasonable nexus 
with the object sought to be achieved by the 
enactment, it is hit by Article 14 of the 
Constitution, but his contention is that Bihar 
Act VIII of 1970 does not make any per se 
discrimination, nor there is any scope for dis- 
crimination by the authority and it cannot 
be held to be bad on account of any discri- 
mination which may per chance be made at 
the instance of an under-raiyat. According to 
him, it is unlikely that any under-raiyat 
. would not avail of the speedier remedy under 
Section 48-E. Before deciding the question 
whether Article 14 of the Constitution can 
be attracted to a case of discrimination at 
the instance of a private party, I would like to 
examine the question whether the procedure 
available in the proceeding under this section 
is more drastic or prejudicial to the landlord 
than the procedure available under a regular 
suit. 

13. In support of his contention that 
the procedure available in a proceeding under 
Section 48-E is more drastic or prejudicial 
to the landlord, Mr. Kailash Roy has first 
drawn our attention to sub-section (11) 
which makes disobedience of the Collector’s 
order an offence and punishable with impri- 
sonment or fine or both. The provision con- 
tained in this sub-section, no doubt, is dras- 


Ram Narain v. State (S. P. Singh J.) 


[Prs. 12-14] Pat, 281 


tic, but really it does not relate to a proce- 
dure in the proceeding itself. A complaint 
has to be filed by the Collector for the pro- 
secution of the person disobeying his order 
and the trial is to take place before a regular 
criminal court. According to Mr. Roy, the 
discrimination lies in the fact that while the 
landlord against whom the under-ratyat does 
not get a proceeding under this section ini- 
tiated but institutes a suit will not be liable 
to criminal prosecution for disobedience of 
the orders of the Civil Court, the landlord 
against whom a proceeding is initiated under 
the section is made liable for criminal pro- 
secution by this sub-section. The sub-sec- 
tion is severable from other provisions of the 
section. As the Act does not take away the 
general remedy available to an under-raiyat) 
by a civil suit and makes the landlord liable’ 
for criminal prosecution for disobedience of 
the Collector’s order in the proceeding while! 
he is not made liable for the disobedience 
of the Civil Court’s order in the suit, sub-' 
section (11) being drastic and prejudicial to 
the landlord is discriminatory and ultra vires. 
It has been contended by learned Advocate- 
General and Mr. Indu Shekhar Prasad Sinha 
that a landlord disobeying a civil court’s 
order may also be made liable for being sent 
to jail for contempt of court and, therefore, 
sub-section (11) is not discriminatory. Courts 
rarely exercise their powers for contempt of 
Court for sending a person to jail and that 
cannot be treated at a par with the convic- 
tion and sentence at a regular criminal trial 
as contemplated by this sub-section. Sub- 
section, (11), therefore, has to be struck down. 


14, JI next take up for consideration 
the question whether apart from A 
tion (11), the procedure followed in a pro- 
ceeding under Section 48-E can be said to be 
drastic and prejudicial compared with the 
procedure to be followed in a civil suit. 
There is nothing in sub-section (1) itself which 
can be said to be drastic or prejudicial to the 
landlord. The first part of sub-sec. (2) con- 
fers on the Collector powers similar to that 
of granting injunction by civil courts and the 
second part of it is similar to sub-section (8) 
of Section 145 of the Code of Criminal Pro- 
cedure. Therefore, provision of sub-section 
(2) cannot be said to be more drastic or pre- 
judicial to the landlord on the face of it. 
However, it has been contended by Mr. Kai- 
lash Roy that remedies open to a person to 
file an appeal against an order of iniunction 
by a civil court or to move this Court under 
Section 115 of the Code of Civil Procedure 
are not available to the landlord against an 
order passed under sub-section (2). True it 
is that these remedies may not be available 
to the landlord against an order under sub- 
section (2), but on that account the provi- 
sion of the section cannot be held to be dras- 
tic or prejudicial to the landlord. The sec- 
tion provides for speedier remedy. Sub-sec- 
tion (10) lays down that the Board to which 
the dispute is referred must record its find- 
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ings or transmit the records within a period 
of six months from the date of its appoint- 
ment and in case it fails to do so, the Collec- 
tor may withdraw the proceeding and decide 
the dispute himself. An appeal against an 
order of injunction or a revision against 
such an order, it is common knowledge, 
takes much more time for their disposal than 
six months. In the circumstances, absence of 
provision for an appeal or revision against 
an order under sub-section (2) cannot be a 
ground for holding that provisions of that 
sub-section are drastic or prejudicial to the 
landlord. Sub-sections (3) to (7) deal with 
the reference of the dispute to the Board and 
its disposal by it. The function of the Board 
appears to be just like arbitrators. It is to 
be constituted of a Chairman to be appoint- 
ed by the 
bers to- represent the parties to the 
dispute. The members are to be appoint- 
ed on the recommendation of the parties. 
Only when the party fails to recommend any 
person for membership of the Board, the 
Collector may appoint any person as he 
thinks fit to represent that party. The Board 
has to make endeavours first to bring about 
amicable settlement of the dispute. If no 
amicable settlement is reached the Board is 
empowered to make enquiry into the matter 
and receive such evidence as it considers ne- 
cessary and record its findings. Even in civil 
suits the subject-matter of dispute may be 
referred to arbitration if the parties agree 
and make an application for that. Only dif- 
ference between the two is that in the case 
of a proceeding under Section 48-E there is 
provision for compulsory reference to arbi- 
tration. On the basis of that fact alone the 
provisions cannot be held to be drastic or 
prejudicial to the landlord. 


15. It has been contended by Mr. 
Kailash Roy that the discrimination is there 
because there is no provision for challenging 
the order of the Board passed either under 
sub-section (6) or sub-section (7) either by 
filing an appeal or in any other manner. 
Sub-sections (6) and- (7) empower the Col- 
lector to pass an order according to the re- 
ports and findings of the Board. It is simi- 
lar to Section 17 of the Arbitration Act 
which empowers the civil court to pronounce 
judgment according to the award. Section 17 
further lays down that no appeal shall lie 
from a decree following the judgment so 
pronounced except on the ground that it is 
in excess or otherwise not in accordance 
with the award. If the Collector disagrees 
with the award, then the ` order passed by 
him will be one under sub-section (8) and 
an appeal lies against such an order under 


Section 48-F. Thus prima facie there ap- 


pears no difference between the remedy ` 


available to the landlords against the Collec- 
tor’s orders when it is in excess of or not 
otherwise in accordance with the award and 
the remedy available to them against such 
a judgment and a decree of the civil Court 
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_ However, 


Collector and two mem- 


ALR, 


under Section 17 of the Arbitration Act 
elaborating his aforesaid conten- 
tion Mr. Kailash Roy has submitted that if 
there is any misconduct etc. by the arbitra- 
tors, the party aggrieved by the award may 
make an application for setting it aside and 
there is no such remedy available against 
the award of the Board in a proceeding 
under Section 48-E. According to him, there 
may also be cases in the proceeding where 
the members of the Board may misconduct 
themselves or that they may even incorrect- 
ly state that there has been an amicable 
settlement of the dispute between the par- 
ties. In my opinion, the aggrieved party be 


he an under-raiyat or a landlord is not left 


without a remedy in such cases. The bar im- 
posed on the jurisdiction of the civil Court 
under sub-section (13) is subject to other 
express provisions of the Bihar Tenancy 
Act. Sub-section (4) of Section 48-F 
that an order duly made under Section 48-E 
or an appeal under this section shall be final 
and shall not be called in question in any 
civil Court. The effect of sub-section (4) of 
Section 48-F, in my opinion, is that if an 
order is unduly made under Section 48-E 
or in an appeal under Section 48-F, it shall 
not be final and can be called in question 
in a civil Court. Sub-section (5) of Section 
48-F lays down that if a snit is instituted - 
challenging an order made under Section 
48-E or an appeal under the section the 


_civil Court shall have no power during the 


pendency of the suit to stay the enforcement 
of such order. This sub-section also makes 
it clear that a suit can be instituted challeng- 
ing an order made under Section 48-E if 
that order is not duly made. The provisions 
of sub-sections (3) to (7) of Section 48-E, 


- therefore, in my opinion, cannot be held to 


be drastic or prejudicial to the landlord. 
With reference to sub-section 


16. 
(8) of Section 48-E, Mr. Kailash Roy has 
‘urged that because this section or:any rules 


made by the State Government do not pro- 
vide for following the procedure laid down 
in the Code of Civil Procedure in an en- 
quiry by the Collector, it is discriminatory, 
for the landlord against whom a proceeding 
under the section is instituted is deprived: of . 
the advantage of the procedure available to 
him in a suit. Sub-section (8) says that the 
Collector can make an enquiry only after 
giving the parties concerned a reasonable 
opportunity of being heard. In Khem Chand 
v. Union of India, AIR 1958 SC 300, it was 
observed:— 

“the reasonable opportunity envisaged 
by the provision under consideration in- 
cludes : 

(a) an opportunity to deny his guilt 
and establish his innocence, which he can 
only do if he is told what the charges level- 
led against him are and the allegations on 
which such charges are based; 

(b) an opportunity to defend himself by 
cross-examining the witnesses produced 
against him and by examining himself or 


says 
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any other witnesses in support of his de- 
fence; and finally 


(c) an opportunity to make his represen- 

tation as to why the proposed punishment 
should not be inflicted on him, which he 
can only do if the competent ‘authority, after 
the enquiry is over and after applying his 
mind to the gravity or otherwise of fhe 
charges proved against the Government ser- 
vant tentatively proposes to inflict one of 
the three punishments and communicates 
the same to the Government servant.” 
_ According to Mr. Kailash Roy, these obser- 
vations were made with reference to Article 
311 of the Constitution in case of a Gov- 
ernment servant and, therefore, they cannot 
be applied to the case before us. There 
appears no reason why the meaning attri- 
buted to the expression “the reasonable op- 
portunity of being heard” with reference to 
Article 311 of the Constitution in (a) and 
(b) of the aforesaid observation in the afore- 
said case be not attributed to the same ex- 
pression in this section. Hence, the land- 
lords do get an opportunity of filing a writ- 
ten statement and of cross-examining the 
Witnesses produced by the under-raiyat and 
examining witnesses including themselves in 
support of their case. They must also have 
a right to produce documentary evidence in 
support of their case and make submissions 
before the Collector. Thus, the procedure to 
be followed in an enquiry under Section 
48-E is not much different than the proce- 
dure followed in a civil suit, of course with 
this difference that the enquiry in the pro- 
ceeding will be of a summary nature as 
the main purpose behind the enactment is 
fo provide speedier remedy to the under- 
taiyats. Sub-section (9) also requires the 
Collector to make his order under sub-sec- 
tions (6), (7) or (8) in writing and to state 
the grounds on which it is made. This also 
indicates that the order of the Collector 
must be like a judgment in a civil suit. 


_ 17. Mr. Kailash Roy has attempted 
to make much out of the fact ‘that Section 
48-F provides for an appeal only against an 
order under sub-section (8) and not sub- 
section (10) of Section 48-E, and according 
to him, this fact itself is sufficient to show 
that the section is discriminatory. Sub-sece 
tion (10) Iays down that if the Board fails to 
record its finding or transmit its record as 
required in sub-section (7) within a period 
of six months from the date of its appoint- 
ment, the Collector may withdraw the pro- 
ceeding from the Board and decide the dis- 
pote himself according to the provision of 
this section. In my opinion, therefore, really 
no order is passed by the Collector on the 
merits of the case under sub-section (10). 
The order passed by the Collector under 
that sub-section is only for withdrawing the 
proceeding from the Board. Thereafter he 
proceeds to decide the dispute in accordance 
with the provisions of Section 48-E, i.e., in 
accordance with the provisions of sub-sec- 
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tion (8). Thus,. after a proceeding is with- 
drawn under sub-section (10), the order 
passed by the Collector on merit of the 
case is one under sub-section (8) and it 1s 
appealable under Section 48-F. The section 
cannot, therefore, be held discriminatory on 
this ground either. Mr. Roy has not been 
able to point out any other difference be 
tween the procedure to be adopted in the 
the proceeding and to be followed in a civil 
suit. After having given my anxious consi- 
deration to arguments advanced by learned 
counsel for the parties, I am of the opinion 
that apart from sub-section (11) which is 
severable, no other part of Section 48-E is 
drastic or prejudicial to the landlord. The 
rule laid down by the Supreme Court in 
the Northern India Caterers (Pvt) Ltd.’s 
case AIR 1967 SC 1581 is not of much help 
to the petitioners and except sub-section 
(11) no other part of Section 48-E can be 
held to be ultra vires on the ground that it 
is discriminatory in nature. In view of this 
finding it is not necessary to decide the 
question whether Article 14 of the Consti- 
tution can be attracted to a case of discri- 
mination at the instance of a private party 
such as under-raiyat in the instant case. 

18. Some arguments were also ad- 
vanced before us as to legality of the rules 
framed under Section 48-E and of a circu- 
lar letter issued by the State Government 
which has been made annexure to these peti- 
tions. The section itself, excluding sub-sec- 
tion (11), has been held to be intra vires. 
I find nothing in the rules or the circular 
letter to justify quashing thereof. 


19. I now propose to deal with facts 
of the cases before us and also with any 
additional point arising for decision in them. 


C. W. J. C. Nos. 1481 to 1485 of 1971 


In all these five applications the peti- 
tioners are the same. They have prayed for 
quashing of annexure ‘3’ to the petition. Six 
cases were filed before the Deputy Collec- 
tor Incharge Land Reforms (hereinafter re- 
ferred to as ‘D. C. L. R.”), Sadar, Muzaffar- 
pur, who, it appears, has been vested with 
the powers of a Collector for the purposes 
of Section 48-E. They were numbered es 


. case Nos. 1 to 6 of 1971-72. Case No. 1 was 


withdrawn and in the other cases a common 
order annexure ‘3’ has been passed. In the 
order there is no mention of case No. 3. 
it appears to have so happened on account 
of the mistake in numbering the petitions. 
C. W. J. C. 1481 arises out of case No. 2, 
1482 of case No. 5 and 1483 of case No. 6. 
In each of case Nos. 1484 and 1485 the 
number of case from which they arise, ag 
mentioned in annexure ‘3’, the copy of the 
order, is 4. The name of the petitioner in 
the case from which C. W. J. C. 1484 arises 
is Nawal Kishore Pandey while the name 
of the petitioner in the case from which 
C. W. J. C. 1485 arises is Raghubir Kapar. 
Only one of these cases should have been 
numbered as 4 and the other as 3. In each 
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of the five cases the petitioner before the 
D. C. L. R. claimed to be an under-raiyat 
of the petitioners before this’ Court. They 
are respondents No. 3 in these writ applica- 
tions. In their show cause, filed before the 


D. C. L. R, the petitioners (before this- 


court) claimed that they were recorded in 
possession of the plots in dispute in the re- 
visional survey records-of-right. In the cases 
out. of which C. W. J. C. Nos. 14&1 and 
1484 arise’ they further claimed that the 
lands in dispute were under attachment by 
an order passed under Section 145 (4) of 
the Code of Criminal Procedure. Tkey also 
challenged the assertion of respondent No. 
3 in each of the five cases that they were 
under-raiyats and jurisdiction of the D. C. 
L. R. to initiate proceeding under Section 
48-E. The D. C. L. R. has held that he has 
got jurisdiction to initiate the proceeding 
and also pass an order under sub-section (2) 
of Section 48-E restraining the petitioners 
from evicting the under-raiyat. According to 
the petitioners, the D. C. L. R. could not 
initiate a proceeding under Section 43-E un- 
less after a preliminary enquiry he found 
prima facie that respondent No. 1 of each 
case was an under-raiyat. In my opinion, the 
learned D. C. L. R. has rightly overruled 
this contention. One of the conditions for 
starting a proceeding under the section is 
existence of a dispute between the under- 
raiyat and his landlord over possession of 
land, crop or produce thereof either on the 
ground of non-existence of relationship of 
landlord and tenant between them o- other- 
wise. Even a dispute over possession on the 
ground of non-existence of relationship’ of 
landlord and tenant between the two is suffi- 
cient for initiating the proceeding. Hence, 
for this condition, if there is a dispute, a 
person claiming as -under-raiyat, irrespec- 
tive of the fact whether in fact he is under- 
raiyat or not, will for the purposes of ini- 
tiating the proceeding be deemed ta be an 
under-raiyat. Of course, the disputs must 
be a bona fide dispute. However, before 
passing an order restraining the Landlord 
from evicting an under-raiyat, the Collector 
must be satisfied that the under-raiyat is in 
possession. If the under-raiyat is not in 
possession, the question of evicting him does 
not arise. In the show cause of the peti- 
tioners, the factum of possession of the 
under-raiyats was challenged and in support 
- of that allegation reliance was placed on the 
records-of-right and order of attechment 
under Section 145 (4) of the Code cf Crimi- 
nal Procedure. In the circumstances, in my 
opinion, the D. C. L. R. ought to bave ap- 
plied himself to the question of farum of 
possession before passing an order restrain- 
ing the petitioners from evicting respondent 
No. 3 in each case and that part of the 
order of the D. C. L. R. must be quashed. 
C. W. J. C. No. 1522 of 197- 

` In this case the prayer by the petition- 
ers who are landlords is for quashing the 
order contained in annexures ‘6’, ‘9’ and 
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10’ and the circular contained in annexure 
‘12’, Annexure ‘6’ contains the order initiat-. 
ing the proceeding and issuing notice to the 
petitioners. Annexure ‘9’ is the order nomi- 
nating the Chairman of the Board and di 
tecting the parties to nominate their repre- 
sentatives on the Board as members. An- 
nexure ‘10’ contains further orders in the 
case. In this case there is no order passed 
under sub-section (2) of Section 48-E and 
there appears to be no error in the order 
initiating the proceeding. 
C. W. J. C. No. 1560 of 1971. _ 

In this case the petitioners pray for 
quashing of the order contained in Anne- 
xure ‘4°. It contains the order initiating the 
proceeding as well as an order directing the 
Mukhiya and Sarpanch of the Village Pan- 
chayat to protect the paddy on the disputed 
land, get it cut and keep it with themselves. 
In this case also there appears no error in 
fhe order of the Collector. initiating the pro- 
ceeding. There is also no order restraining 
the petitioners from evicting the wnder-rai- 
yat. The order passed is under the second 
part of sub-section (2). Grievance of the 
petitioners is that the Collector has-not ap- 
plied himself to the facts of the case. .That 
does not appear to be correct. He has ap- 
plied himself to the facts of the case before 
passing the impugned order under sub-scc- 
tion (2) and there appears nothing wrong 
with that part of the order as well. 


29. In the result, all the seven writ 
applications are allowed in part to the ex- 
tent that sub-section (11) of Section 48-E of 
the Act is declared ultra vires. C. W. J. C. 
Nos. 1481 to 1485 further succeed to the 
extent that part of the order of the D. C. 
L. R. restraining the petitioners from evict- 
ing the respondent No. 3 of each case is 
also quashed. He may pass such -an order 
only after satisfying himself as to thc fac- 
tum of possession of the under-raiyat con- 
cerned. The applications do not succeed in 
other respects. In the circumstances of the 
case, there will be no order as to costs. 

S. P. a SINHA, — 21. I apree, 

Order accordingly. 


AIR 1973 PATNA 284 (V 60 C 58) 
U. N. SINHA, C. J. > 
` Bikarma Koeri and others, Petitioners V. 
Gopal Prasad Chamadia, Opposite Party. 
Civil Revn. No. 129 of 1972, DJ- 14-9- 
1972, against order of Sachidanand Kishore 


Prasad Sinha, Munsif, 2nd Court, Chapra, 
D/- 13-1-1972. 


Index Note: — (A) C. P. C., Sec. 115 — 
Revision under—Unsubstantial groond that 
Lower Court had: failed to exercise its juris- 
diction — Revisional interference declined in 
the circumstances. (Para 3) 
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Gupteshwar Prasad Karuna, Nidhan 
Keshav and Shyam Kishore Prasad No. 2, 
for Petitioners. 

ORDER:— This application by defen- 
dants is directed against an order of the 
trial court dated the 13th January, 1972, in 
the following circumstances: 


2. During the pendency of the suit 
instituted by the plaintiff opposite party for 
evicting the defendants, an order under Sec- 
tion 11-A of the Bihar Act HI of 1947, was 
passed on the 6th Oct., 1966, directing the de- 
fendants to deposit rent in the manner order- 
ed. On the 24th June, 1969, the plaintiff had 
filed an application praying that the defence 
of the defendants against ejectment may be 
struck off for non-compliance of the order 
dated the 6th October, 1966. The matter 
was taken up by the court on the 30th June, 
1969, and the defence against ejectment was 
struck off on hearing counsel for the plain- 
tiff. The defendants had not appeared at 
that stage to contest the plaintiff's applica- 
tion. On the 24th July, 1969, the defen- 
dants filed an application for recalling the 
order dated the 30th June, 1969, but this ap- 
plication was dismissed for default on the 
12th September, 1969. On the 15th January, 
1970, the defendants again filed an applica- 
tion for recalling the order dated the 30th 
June, 1969. This application failed on the 
13th January, 1972 (sic). It appears from 
the order of that date that the suit itself was 
going to be taken up for hearing, when an 
application for adjournment of the suit was 
filed on behalf of the defendants. This ap- 
plication was rejected by the court. There- 
upon, the application filed on the 15th Janu- 
ary, 1972 was pressed and the court’s atten- 
tion was drawn on behalf of the plaintiff to 
the order dated the 12th September, 1969, by 
which the earlier application of the defen- 
dants was dismissed for default. In such 
circumstances, the court below has held that 
the defendants had pressed their application 
of the 15th January, 1970, only for the pur- 
pose of getting an adjournment of the suit 
itself, which matter had been dealt with by 
the court. 

‘3. ‘Learned counsel for the peti- 
tioners has submitted that the court below 
has refused to exercise jurisdiction in not 
considering the defendants’ application filed 
on the 15th January, 1970, on merit, and, 
therefore, the impugned order ought to be 
set aside. JI do not think that there is any 
validity in the contention. The facts and 
circumstances mentioned above speak for 
themselves and when the defendants had de- 
faulted twice, once, on the 30th June, 1969, 
and then on the 12th September, 1969, in 
putting forward their case, the Court below 
was right in taking into consideration the 
fact that their first application dated the 24th 
July, 1969, had stood dismissed for default 
on the 12th September, 1969. I do not think 
that there is any question now of refusal to 
exercise jurisdiction by the court below. The 
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civil revision .application must, therefore, 
fail and it- is dismissed and the order of stay 
is vacated. i 

Application dismissed. 


AIR 1973 PATNA 285 (V 69 C 99) 
U. N. SINHA; C. J. 
Umesh Kumar Sinha, Petitioner v. Dr. 
Syed Ahsan Ahmad, Opposite Party. 
Civil Revn. No. 729 of 1971, D/- 20-9- 
1972, from order of C. S. Sharma, Munsif 
3rd Court, Patna, D/- 5-4-1971. 


Index Note:— (A) Civil Procedure 
Code, Section 115 — Interference im revision 
— Where defence was rightly struck off, the 
defendant can make no grievance and use 
revisional powers as an indirect remedy. 

(Para 2) 

Shankar Prasad, for Petitioner; Maq- 
bool Ahmad and Sadaquat Hussain, for 
Opposite Party. 

ORDER :— This application has been 
filed by the defendant and it is directed 
against an order passed by the learned Mun- 
sif, dated the Sth April, 1971. This order 
has been passed on an application filed by 
the plaintiff-opposite party under Section 
11-A of Bihar Act 3 of 1947. The impugned 
order was passed ex parte, as the defendant 
had failed to appear, when the- application 
under Section 11-A filed by the plaintiff 
was heard. 


2. Learned counsel for the ‘petitioner 
has urged that, the defendant was not in 
arrears of rent upto January, 1970, as was 
his case in his written statement, and the 
trial Court wrongly directed him to go on 
paying arrears of rent from May, 1968. It 
is urged, that, even though the defendant 
was not heard in this matter, the learned 
Munsif should have looked into all the 
materials on the record to hold that he was 
not in arrears of payment, as was the plain-| 
tiffs allegation. I do not think, that, any. 
case has been made out for interference in 
this Ccurt’s civil revisional jurisdiction. Inj 
the absence of the defendant, the learned 
Munsif had heard the plaintiff’s case on the 
matter and, on the materials on record plac- 
ed before him he passed certain directions 
against the defendant. My attention has 
been drawn to the fact, that, the directions 
given in the impugned order were not fol- 
lowed by the defendant, with the result, 
that, his defence has already been struck off 
by an order dated the 25th June, 1971. In 
such circumstances, I do not think, that, any 
interference is called for and the civil zevi- 
sional application is dismissed. There will 
be no order for costs. a 

Application dismissed. 
LP/CQ/G983/72/MBR 
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AIR 1973 PATNA 286 (Y 69 C 106) 
S. SARWAR ALL J. 

Baijnath Pandit, Appellant v. Smt. Nar- 
vada Devi Kejariwal, Respondent. 

A. F. A. D. No. 662 of 1970, D/- 11-9- 
1972, from decision of M. P. Sirha, 2nd 
Addi. Sub-J., Muzaffarpur, D/- 12-€-1970. 

' Index Note:— (A) T. P. Act (1882), 
Section 106 —- A notice under this section 
must be liberally constracd but no constrain- 
ed or unnatural meaning must be altribated 
to the language in order to make 22 other- 
wise invalid nofice, a valid notice. AIR 1918 
PC 102, Rel. on. (Para 5) 


` Index Note- (B) T. P. Act (1882), 
Section 106 — A notice purporting to ter- 
minate the monthly tenancy on ard frem 
the last date of the month and reqoixing the 
delivery of possession on or before the last 
date entitles the tenant to vacate the pre- 
mises by the mid-night of the last date of 
the month and is a good and valid motice. 
AIR 1954 Trav-Co 467 and AIR 13556 Bom 


113, Distinguished. (Paras 3. 9, 18) 
Cases Referred: Chronological Paras 


AIR 1971 All 485 = 1971 All WR 
(HC) 390, Ram Badhan v. Gudcer 


Ram 16 
1971 BLIR 657 = 1971 Ren CR 807, 

Badri Prasad Saraogi v. Shyem 

Narain Rahtopi j 1i 
AIR 1965 Madh Pra 140 = 1965 Jzb 

LJ 366, Tolaram v. Ay. aldas 15 
AIR 1964 All 260 = 1963 Ali LI &29, 

(FB), Gorakh Lal yv. Maha Prasad 

Narain Singh 14 
AIR 1961 J & K 39, Bhagwan Das 

- Mengi v. Union of "India 13 
AIR 1956 Bom 113, Devshankar 3 

Gangaram V. Bachubha Devsingh 17 


AIR 1954 Nag 292 = 1954 Nag LJ 
436, Rochaldas Tikamchand v. Rz- 
tanchand Bhagrmal 12 
AIR 1954 Trav-Co 467 = 1954 Ker 
LT 335, Chettalal Othamchand v. 
Arakkaparambil Padmanabha Shenoi 17 
1954-3 All ER 214 = 1954-1 WLE 
1307, Eastaugh v. Macpherson il 
(1954) Second Appeal No. 820 of 1951, 


D/- 17-9-1954 (Nag.), Pralhad v. 
Dattatraya 15 
1947-2 Alt "ER 45 = 1947 KB 945, 
Crate v. Miller 10 
. 1946-1 All ER 133 = 1946 KB 215. 
Daggar v. Shepherd G 
see 191 : 102 = 45 Ind App 252, 


Banerji v. Ramshashi Roy 5 
asa 1 TOB 378 =: 64 LJ QB 209, 
Sidebotham v. Holland . 
Ram Chandra Thakur, for Apsellant; 
Bishwanath Agarwal, for Respondent. 
JUDGMENT :— The tenant is the ap- 
pellant in this appeal. The landlord trouski 
a suit for eviction of the tenant from the 
suit premises and for realisation of Es. 220/- 
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being the arrears of rent from May, 1964 
to Pama. 1965. Both the courts below | 
have held that the tenant was a defaulter 
and that the tenancy had been terminated 
by a proper notice. as contemplated under 
Section 106 of the Transfer of Property Act. 
Both these findings are challenged in this 


second appeal. 

2. e first contention raised on 
behalf of the appellant is that the findings 
of the courts below that the plaintiff was 
in default in respect of rent is erroneous in 
law. During the course of argument, how- 
ever, nothing has been shown which may 
induce me to take a view that the finding, 
which admittedly, is a finding of fact, is 
vitiated or is erroneous in law. On a con- 
sideration of the relevant evidence adduced 
by the parties both the trial Court and the 
lower appellate court have accepted the case 
of the plaintiff that the defendant had not 
paid rent for a period of ten months, Con- 
sequently the courts below were right in 
holding that he was liable to eviction under 
the provisions of Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947. 

3.- view of this finding the defen- 
dant-tenant could succeed in this 
only he could establish that the notice, 
terminating the tenancy which according to 
the finding was served on him, did not a 

u 
before noticing and deciding this point I 
may also state that an argument was ad- 
vanced to the effect that the finding of the 
court below that notice was, in la served 
on the defendant is not sustainable. I, how-- 
ever, find that the court below has on the 
consideration of the relevant evidence come 
to a conclusion that the notice was sent to 
the appellant through registered post. This 
being the position the lower appellate Court 
was right in holding that there was a pre- 
sumption that the notice has been delivered 
to the defendant. The evidence of denial of 
receipt of the notice having been charg 
I do not think that. the court below was in 
error in holding that the -notice will be 
deemed to have been served on the defen- 
dant in this case. 

I now take up the main question 
of law that has been raised in this second 
appeal. It was contended on behalf of the 
appellant that the notice does not fulfil the 
requirement of Section 106 of the Transfer 
of Property Act. The section aforesaid re- 
quires that the notice terminating a monthly 
tenancy should expire with the end of the 
month of the tenancy. In this case the 
tenancy being tenancy according to English 
calendar month, the notice could be valid 
only if it determined the tenancy at the end 
of the calendar month. The learned counsel 

contended that the notice in this case 

not expire at the end of the calendar month 
but expired earlier. It is, therefore, first 
necessary to refer to the notice itself. Para- 
graph 4 of the notice is to the following 


effect: 
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“That my client needs the house for 

her own occupation. That my client does 
not want you to remain in the house and 
as such determines the tenancy on and from 
31st January, 1965”, 
The concluding portion of this notice says 
“I, therefore, request you to kindly vacate 
the premises occupied by you on or before 
the 31st January, 1965”. The question, there- 
fore, which falls for consideration is whe- 
ther this notice fulfils the aforesaid require- 
ment of Section 106 of the Transfer of Pro- 
perty Act. 


5. - The question as to what is the 
meaning of certain expression used in a 
notice is essentially a question of interpre- 
tation of the document. The meaning which 
has to be given to the expression used deter- 
mines whether there has been fulfilment of 
the requirement of the section aforesaid. It 
is true that the law in this regard is techni- 
cal and technicality is too deep-rooted to 
be got rid of. But it has to be remembered, 


as was pithily observed by Lord Atkinson . 


in the case of Harihar Banerji v. Ramshashi 
Roy, AIR 1918 PC 102 at p. 107 that noti- 
ces under Section 106 are construed not with 
a desire to find faults in them which would 
render them defective but to be construed 
utres magic valeat quam pereat. In con- 
struing, however, it has also to be borne 
in mind that no constrained or unnatural 
meaning must be given to the expression 
used in order to make an otherwise invalid 
notice, a valid notice. It is from these 
points of view that the question has to be 
approached. l 


6. I have already quoted the rele- 
vant portion of the notice in question. The 
notice purports to determine the tenancy on 


and from 31st January, 1965 and requires 
delivery of possession on or before the 31st 


January, 1965. The question, therefore, is 
whether these expressions, giving them a 
reasonable interpretation, mean that the 
tenancy is determined with effect from 
tnid-night of the 31st January, 1965 or whe- 
ther it is determined at a point of time ear- 
lier than mid-night. Putting it differently, if 
the tenant vacates the premises by mid- 
night of 31st January, 1965, can he say I 
have complied with the notice? If he can, 
then there can be no doubt that the notice 
is a good and valid notice. In my view, and 
even without the recourse to authorities, I 
would say that the tenant would be perfectly 
entitled on the basis of this notice to conti- 
nue in possession of the suit premises till 
the mid-night of the 31st January, 1965. 
When he vacates the premises at that point 
of time he can validly say “I have vacated 
the premises on and from 31st January, 
1965.” If my interpretation of this notice 
is correct then there can be no doubt that 
the notice (Ext. 1) fulfils he requirement of 
re ba 106 of the Transfer of Property 
ct. 
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7. I find a number of decisions, both 
of English Courts and of the Courts in 
India, which throw considerable. light on 
the question under consideration. Mr. 
Bishwanath Agarwal appearing for the op- 
posite party has found out those decisions 
with diligence and has placed them - with 
fairness. l 

8. In the well known treatise on 
the Law of Landlord and Tenant by Hill and 


Redman, the position has thus been sum- 
marised in paragraph 16 (1970 Edition 
Page 52); 


“A notice to quit either on the ‘anni- 
versary’ of the date of commencement of 
the tenancy or on the previous day is valid 
as a notice expiring at the end of a current 
period. A notice to quit ‘on or before’ that 
date is likewise valid, and so is a notice to 


quit ‘by’ that date which has the same 
meaning.” 
Similarly Article 1172 of Halsbury’s 


Laws of England Third Edition states the 
same thing: 

“A notice to quit‘ ‘on or before’ a fixed 
date or even ‘by’ a fixed date may be 
valid.” | 
Let me now examine some of the cases. In 
the case of Sidebotham v. Holland, (1895-1 
QB 378) it was observed by Lindley L. J. 
with whom Lord Halsbury, concurred. 


_“When considering the validity of a 
notice to quit given in time and expiring on 
the anniversary of the commencement of a 
tenancy, I can find no distinction ever 
drawn between tenancies commencing ‘at’ 
a particular time or ‘on’ a particular day and 
‘from’ the same day. ‘At’ ‘on’, ‘from’ and 
‘on and from’ are for this purpose equiva- 
lent expressions.” l 
This clarifies the position that the use of 
expression ‘from’ in paragraph 4 of the 
notice will not in any way detract from the. 
full effect which has to be given to the ex- 
pression ‘on’ as understood in law. 


9, In the case of Dagger v. She- 
pherd, (1946) 1 All ER 133, the expression 
“on and before” was considered. In that 
case a house was let to the respondent for 
one year from March 25, 1939. The agree- 
ment further provided that the respondent 
was to have the option of remaining on the 
premises thereafter as a quarterly tenant, 
subject to a determination of the tenancy 
by 3 months’ notice. The respondent stayed 
for a number of years without expressly 
exercising his option. On December 20, 
1944, a notice was served on the respondent 
requiring him to quit on or before March 
25 next and it was held that this notice 
amounted to an unequivocal statement to 
the tenant that on March 25, 1945, the 
rights and obligations of his tenancy, in- 
cluding his right of possession of the pre- 
mises, will come to an end. It may be ob- 
served that this case further settled that the 
option to accept the determination of ten- 
ancy earlier than the named date did not 
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bring any infirmity -in ‘the notice. This also 
answers an argument (which I must say was 
not advanced) that the use of expression ‘be- 
fore 3lst.January, 1965’ in the concluding 
‘portion of the notice under  corsideration 
does not bring any infirmity in the notice. 


19. - The next case which may be 
noticed is the case of Crate v. Miller, (1947) 
2 All ER 45. In this case the tenancy was 
a weekly tenancy commencing on a Satur- 
day. A notice to quit was given >n a Fri- 
day in the following terms:. 

“We hereby give you notice that the 
landlord will terminate your teaancy on 
Friday, July 19, 1946, of at the end. of the 
next complete week of your tenancy from 
the date hereof, on which: date you are 
hereby required to quit and deliver up pos- 
session.” : 
The notice terminating the tenancy on Fri- 
day (19-7-1946), the day of expiry of the 
weekly tenancy, was held to be effectual to 
terminate the tenancy. The other point de- 
cided in this case was about the alternative 
form of notice with which we are not con- 
cerned in this case. 


14. Eastaugh v. Macpherscn, (1954) 


3 All ER 214 was a case relating to a yearly . 


tenancy commencing on April 1. The 
notice in that case required the tenant to 
vacate by March 31, 1954. This potice was 
interpreted by the Court of appeal to mean 
that the landlord was giving notice to deter- 
mine the tenancy on the date when it was 
liable to be determined, namely, March 31. 
- Jt was observed and he is, in other words, 
saying ‘Accept three months’ notice to vacate 
the office on or before March 31, 1954.’ It 


is thus clear that since that expression ‘by’ 
was equated to the expression ‘on cr before’ 
it was held to be a valid notice determining 
tenancy on March 31. I may state that 
the case just cited by me has bezn consi- 
dered and followed by Shambhu Prasad 
Singh, J. in 1971 BLIR 657 (Badci Prasad 
_Saraogi v. Shyam Narain Rahtogi). 

12. In AIR 1954 Nag 292 (Rochal- 
das Tikamchand v. Ratanchand Bhagmal) 2 
Division Bench of Nagpur High Court con- 
sisting Sinha, C. J. and MHidayatullah, J. 
dealt with the rule of construction which 
should govern the interpretation to be given 
to a notice under Section 106 of the Trans- 
fer of Property Act. Their Lordskips ob- 
served: 

“The requirement of the. notice natural- 
ly is based on the necessity of the parties 
to the contract knowing a reasonable time 
beforehand that the tenancy is goirg to be 
terminated, so that if the landlord has serv- 
ed a notice the tenant may find another resi- 
dence for himself or if the notice has been 
piven by the tenant the landlord may find 
another tenant. The notice has nct to be 
given with all the particularity of a plead- 
ing. Naturally, therefore, it is not subject 
to strict interpretation. A liberal construc- 
tion has to be put upon the notice so as to 
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find out the true intention of the party giv- 
ing the notice and whether the party served 
with the notice could understand it in the 
sense meant by the giver of tbe notice. 
Applying that test Courts in India have 
given such construction as would not work 
a hardship on the tenant and would not 
strain the language too much against the 
landlord.” 

This, in my view, and I say so respectfully, 
is the correct approach which has to be 
adopted. It is in the light of this approach 
that I have already made observations Te- 
garding the interpretation of the notice. 


13. The notice in AIR 1961 J & K 
39 (Bhagwan Das Mengi v. Union of India) 
required the tenant to vacate the premises 
on the 12th of January, 1949; that being 
the date on which the tenancy terminated. 
Considering the question of validity of the 
notice it was -observed: 


“The plaintif has not mentioned in the 
notice any particular time on the 12th of 


_ January for vacating the premises. He had 


merely mentioned the date on which the 
defendant had -to vacate. The defendant 
could have complied with the terms of the 
notice by vacating the premises at mid- 
night of 12th January, 1959, The notice, 
therefore, was perfectly valid because the 
lease commenced on 12th January, 1949, for 
a term of 10 years and ended on the mid- 
night of 12th January, 1959. The notice 
therefore, expired with the end of the month 
of tenancy.” 

14 In AIR 1964 All 260 (CFB) 
(Gorakh Lal v. Maha Prasad. Narain Singh) 
the notice required the tenant to vacate the 
premises within thirty days of the service 
pf notice. This was interpreted as fixing 
“he outer limit by which the tenant had to 
vacate and that the limit fixed was the last’ 
moment of the thirtieth day of the notice. 
Consequently, it was held that the notice so 
construed was strictly according to the letter 
and spirit of the law and was valid. 

15. In AIR 1965 Madh Pra 140 
(Tolaram v. Ayaldas) the tenancy commenc- 
ed from the Ist of July of the English 
calendar month. The notice in the case re- 
quired the tenant to vacate the premises on 
the 31st July, 1960. In this case also it 
was held that the intention was to give the 
tenant time till the mid-night of 31st July, 
1960 to vacate the premises. In such a 
situation it was held that the notice in ques- 
tion was not an invalid notice which did 
rot expire with the end of a month of the 
tenancy. In that very case reference is 
made of an unreported Bench decision of 
the Nagpur High Court being Second 
Appeal No. 820 of 1951 (Nag.) (Pralhad v. 
Dattatraya), D/- 17-9-1954. In that case 
the monthly tenancy commenced on 20-11- 
1947 and the notice to quit required the 
tenant to vacate the suit premises ‘before 
20-1-1949”. This was interpreted to mean 
that the tenant was required to vacate the 
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suit premises on or before the mid-night of 
20-1-1949. 


16. I may now mention the case re- 
ported in AIR 1971 All 485 (Ram Bandhan 
y. Guddar Ram). The expression in notice 
‘Chhatwen Mahine Khali Kardijia’ was held 
to. mean that the tenant had option to stay 
in the house till the expiry of the statutory 
period. 


17. I must now notice two cases, in 
which notice had been held to be bad. In 
the case reported in AIR 1954 Trav-Co 467 
(Chottalal Othamchand v. Arakkaparambil 
Padmanabha Shenoi) the notice was as fol- 
ows:-—— 

“I terminate your tenancy with effect 
from the last day of August, 1945. I here- 
by demand of you the surrendet......... on 
the said date for which purpose I shall be 
present at the premises between 4 and 5 
P.M. on 31-8-1945.” 


This was interpreted to mean that the in- 


tended termination was not at mid-night but 
latest by 5 P.M. Naturally, therefore, if that 
be the construction of the notice, the notice 
could not be a valid notice in the eye of 
Yaw. In AIR 1956 Bom 113 (Devshankar 
Gangaram v. Bachubha Devsing) the tenant 
was required to vacate before 31st March, 
1950. The language used being “you are to 
mandover possession to us for our personal 
cultivation before the above mentioned 
date.”. These expressions were interpreted to 
mean that the tenancy was sought to be ter- 
minated before expiry of the month of ten- 


ancy. It will thus be seen that in both these. 


cases, on the interpretation of the relevant 
notices, it was held that the notices in ques- 
‘tion purported to terminate the tenancy be- 
fore the expiry of the month of tenancy. 
The present case is not at par with any of 
these two cases and is, therefore, clearly 
distinguishable. 

18. Examining either, purely, from 
\the point of view of construction of the 
jnotice, or with the assistance of decisions 
which have already been noticed by me, the 
jconclusion is irresistible that the notice 
jin this case conformed to the provision 
Jof S. 106 of the Transfer of Property Act 
jand was consequently a valid notice termi- 
‘nating the tenancy of the appellant-tenant. 

19. I am, thus, of the view that the 
suit of the landlord has been rightly decreed 
by the two courts below. This second appeal 
js accordingly dismissed but without costs. 

Appeal dismissed. 
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Index Note: — (A) Civil Proceduxe 
Code (1908), Order 22, Rule- 4 — Suhbsti- 
tution of -‘ legal representative — No 


pa iculee form of application ` prescrib- 
ed. 


Brief Note:— (A) There is no form 
prescribed by law for an application 
for substitution of legal representatives. 
Order 22. Rule 4 requires of the parties 
only tc apprise the court of the fact 
of the death of the defendant. It is left 
to the court-to take such proceedings 
as may be necessary for. bringing the 
legal representatives on record. 

Such an application may be in any 
for amending 
the plaint consequent on death of a 
party. It:might be a prayer for ex- 
punging the name of the deceased. on 
the allegation that his legal represen- 
tative was already on record. Such ap- 


plications are compliance with the 
Rule. AIR 1961 Andh Pra 112. Rel. on. 
(Para 4) 


Index Note:— (B) Civil Procedure 
Code (1908), Section 100 — Questions as 
to service of notice or as to existence 
of a person who can be treated as a legal 
representative of deceased party ‘are 
questions of fact— Concurrent finding 
on such questions cannot be interfered 
with in second appeal. AIR 1965 Patna 
300; AIR 1948 Pat 288, Dist. (Para 5) 

Index Note:— (C) Civil Procedure 
Code (1908), Sections 99-100 — Non- 
substitution of real heirs of deceased 
party — Order of substitution passed in 
presence of both the parties — Decree 
does not become a nullity thereby — 
Party not having raised any objection 
when substitution was ordered cannot 
be allowed to raise the objection in se- 
cond appeal. Case law discussed. 
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JUDGMENT :— This miscellaneous 
second . appeal is directed against an 
order passed under Section 47 of the 
Code of Civil Procedure. : 
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ae It appears that Title Suit No. 


- 84 of 1958 was instituted by the respon- 
dents for a ceclaration of th2ir title 
over certain lands, recovery of posses- 
sion thereof. mesne profits and a fur- 
‘ther declaration that they were entitled 
to withdraw “he sale proceeds of the 
usufruct of the land in question. The 
plaintiffs filed the suit as a result of 
an order passed against them under 
Section 145 of the Code of Criminal 
Procedure, There were two sets af de- 
fendants in this case. Defendants 1 to 


24 who are Rajputs and for the seke of 


convenience, have been termed as the 
Rajput defendants and another sat be- 
longing to- the Koiri community, defen- 
dants 25 to 39-who have been termed as 
the Koiri defendants. Out of these Ko- 
iri defendants. defendant 25. Narsingh 
Koiri and his sons defendants 25 to 30 
were parties to the proceeding under 
Section 145 of the Code of Criminal 
Procedure. The remaining Koiri defen- 
dants 31 to 39 were the minor sons of 
defendants Nos. 26 and 27. They were 
mot parties to that proceeding. In the 
suit aforesaid the Koiri defendan:s zon- 
fined their claim to two Khatas. name- 
ly, 105 and 154 alone. The Rajput de- 


fendants claimed the remaining lands 
in question. The suit was decreed -by 
the trial Court on the 31st of July, 


1961. An- appeal to the district Judge 
-was made and that also was dismissed 
on the 23rd of March, 1966, There was 
a second appeal to the High Court 
which also was dismissed on th=2 19th 
March. 1969. Execution was levieai in 
Execution Case No, 25 of 1961. An ob- 
jection was filed therein on the 5th of 
May. 1969 by defendants 31 and 32, 
who were mincrs at the time of the 
suit, but had attained majority at the 
date of the objection. These twc de- 
fendants alleged that during the pen- 
-dency of. the suit. defendant No. 39 
Dharmraj Koiri, the minor son o? de- 
fendant No. 27, Inderdeo. had died on 
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the 24th August, 1958. but his legal 
heir, ‘who was his mother, had not been. 
substituted in his place and for that. 
reason the decree passed in that suit 
was a nullity. It may. however, be 
stated at this juncture that on the 6th. 
October. 1958 the plaintiffs had filed an. 
application before the trial court say- 
ing that defendant No. 39 had died on. . 
the 24th of August, 1958 and that his. 

“Wali” Inderdeo, his father. was already . 
on record as defendant No, 27 and, 
therefore. the name of defendant _No. 
39 may be expunged. The court passed: 
an order accordingly expunging the 
name of.defendant No, 39. The execu- 
tion Court held that the defendants 
were estopped from raising such a plea: 
in the execution case not having raised. 


' it on any earlier occasion. that the order 
expunging the name 


of defendant No. 
39 on the ground of his legal heir being 
on record was passed in the presence 
of the remaining defendants: and no 
objection having been raised thereto, 
the objection was barred by the prin- 
ciple of constructive res judicata and 
that. the right to sue having survived 
in the case against thé defendants, 
Order 22. Rule 2 of the Code was the 
provision applicable to the present case: 
and not Rule 4 and the suit had not 
therefore -abated and that the - interest: 
of the deceased defendant had been re- 
presented by the Karta of the family 
and that the deceased defendant was 


‘merely a. pro forma defendant having 


no interest in the land and thus not a 
necessary party. The lower appellate. 
Court also concurred in the aforesaid 
findings of thé execution Court. Hence- 
this appeal. 


3. Mr. Jagdish Sahay. appearing: 
for the appellants. has raised the fol 
lowing troints: Firstly he urged that 
there being no proper petition for sub- 
stitution of the legal representatives of 
the deceased respondent, the decree 
passed in the case was a nullity; se- 
condly that the point with regard to 
the decree being a nullity can be taken: 
for the first time even during an exe~ 
cution proceeding; and thirdly, that in: 
the circumstances of the present case 
the decree being joint and indivisible 
against the defendants the entire suit 
had abated. Learned counsel for the 
respondents has however, urged that ypon 
the concurrent finding: of fact arrived at: 
by the courts below to the effect that 
defendants 31 to 39 were not necessary 
parties to the suit it is not open to the 
eppellants to ask this Court to enter 
into the merits thereof, Secondly it has 
been urged that the petition filed by- 
the plaintiffs on the 6th of October, 
1958 was in essence a petition for sub-- 
stitution of the legal heir of the deceas~- 
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ed defendant and the same having been 
allowed by the court, it cannot be chal- 
lenged. the appellants being estopped 
from doing so much Jess challenge for 
the first time during the execution pro- 
ceeding. Thirdly, it has been urged that 
if facts are necessary to be investigated 
for the purpose of determining whether 
a court passing the decree had jurisdic- 
tion, such an objection cannot be raised 
for the first time at the stage of execu- 


tion, 

4. I will first take up the first 
point raised by learned counsel for the 
appellants. A certified copy of the peti- 
. tion was read out to this Court and 

‘placed before me. It appears from this 
application that the applicant stated 
about the death of Dharamraj Koiri on 
the 24th of August, 1958 and further 
stated that his father and “Wali” Inder- 
deo Koiri was already on record and 
therefore the application along with an 
affidavit was being filed for expungirg 
the name of the deceased and taking 
proper steps in the suit. Mr. Sahay has 
contended that the word ‘Wali’ means 
"a guardian” and there is thus no state- 
ment in the petition to the ‘effect that 
the father was the legal representative 
of the deceased and therefore this peti- 


tion. cannot be considered to be one 
under ‘Order _ 22, Rule 4. I am unable 
to. accept this contention. It is well 


known that there is no form prescrib- 
ed by law for making an application 
under Order 22. Rule 4 of the Code. 
An application in this respect cannot, 
therefore. be taken ‘literally. It has to 
be gathered by reading the application as 
a whole as to what is the rea] purpose 
for the application. In this - case the 
plaintiffs apprised the court of the death 
of the deceased and told the court that 
his guardian was on record as defen- 
dant No. 27. The court was also pleas- 
ed to treat this application as one which 
prayed for expunction of the name of 
the deceased: his legal heir ‘being al- 
ready on record. It appears from the 
order passed on that date that the 
learned Munsif treated the statement 
regarding the guardian being on record 
as a statement to mean legal heir being 
on record. This petition was. therefore, 
treated as such. It is obvious from the 
statement in the petition itself that the 
plaintiffs brought the matter :to the 
notice of the court, both regarding the 
death of defendant No. 39 and regard- 
ing the presence on record of his father. 
In this connection a case reported in 
AIR 1961 Andh Pra 112 (Shop of Battu 
Lachayya v, Rechintala Veeriah) may 
be referred to. In this case the plain- 
tiff instead of following the procedure 
mrescribed in Order 22, Rule 4 had fil- 
ed an application for amendment of the 
plaint and caused to be substituted in 


- therefore. it is not a case at 
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place of the deceased defendant his legal 
representative. and it was held to 
amount to a substantial compliance with 
the requirements of Order 22 Rule 4 
of the Code, although there was no ap- 
Plication in the form contemplated by 
the aforesaid rule. It is quite clear 
from Rule 4 of order 22 that the party 
has to apprise the court of the death 
of the defendant and about the legal 
representative and the court has to 
make such legal representative a party. 
It is for the court to take such proceed- 
ing aS may be necessary to bring jegal 
representative on record. In the instant 
case the court accepted the application 
which in effect means that the legal re- 
presentative of defendant No. 39 being 
already on record. the name of the de- 
ceased respondent had to be expunged 
and it was . expunged, Jn substance, 
ali where 
no step was taken for substitution of 
the legal representative of the deceased 
defendant. 


5» The next grievance in this res- 
pect made by Mr, Sahay is that no 
notice of this application had been given 
to the present appellants. This is pure- 
ly a question of fact. In this case the 
courts below have come to a concurrent 
finding in that behalf to the effect that 
the order dated 6th October. 1958. was 
passed on this application in the pre- 
Sence of the remaining defendants, The 
order sheet of that date itself shows 
that the aforesaid order was passed in 
the presence of these two appellants, 
inasmuch as their guardian ad litem 
had appeared in court on that date and 
filed written statement on their behalf. 
It also appears from the order sheet of 
that date that the other defendants 
Nos. 25-to 28 and 30 had also appeared 
on that date and prayed for time to file 
their written statement. Even if I were, 
therefore. to enter into this question of 
fact. it is obvious that the findings of 
the courts below are correct, 


6. Another point raised in this 
connection is that even if the substitu- 
tion had been made it was bad in law. 
inasmuch as the father of the deceased 
was not the actual legal representative. 
but it was the mother of the deceased 
who would under the law be the legal 
heir. This is again a question of fact. 
It appears that in the execution Court 
the decree-holder denied the existence 
of the mother and it was asserted by 
these appellants. It is. however. imma- 
terial whether the mother was in exist- 
ence on that date or not. Firstly. it 
has to. be noted that the attention of 
the court was not drawn by any of the 
defendants to the fact that the mother 
of the deceased was in existence and 
that she was the legal heir and not the 
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father. The question as to who is the 
legal representative of a deceased party 
is a mixed question of law anid fact. 
The existence or otherwise of a person, 
who can be in law treated as lagal Te- 
presentative. is purely a .question of 
fact. The appellants cannot obviously 
be allowed to raise the question of fact 
in respect of the mother being alive at 
the relevant time for the first time dur- 
ing the course of the execution procesd- 
ings. My attention has been drawn to 
a decision of a learned single Juage In 
the case of Jaggernath Singh v. Nara- 
yan Sarogi. AIR 1965 Pat 300. In taat 
case the original plaintiff had djed end 
his minor son, under the guardiansaip 
of his mother, had been substituted in 
his place. The objection was reised on 
the ground that the widow had noi 


‘been, substituted. The frst aonellate 
Court overruled the objection on zhe 
ground of abatement. The learned 


Judge held thet the point could not be 
raised for the first time in the appeal. 
In that case reliance was placed by the 
' learned Judge on the fact that the de- 
fendant had kept silent over the matier 
all through while the suit was vending 
“in ‘the trial Court and it had net taken 
any ground relating to this point before 
‘the lower appellate court and further 
that it could not be taken that the de- 
fendant was not aware of the. exister:ce 
of the widow. Reliance was pleced by 
the learned Judge on the decison in 
the case of Balgajan Rai v, Sukhu_ Ral, 
ATR 1948 Pat 288 and the learned Judge 
quoted the observations of the learned 
Judges deciding the aforesaid tase to 
the following effect: 


“Tt would amount to putting a pre- 
mium on fraud to hold that they were 
entitled to conceal certain facts _ from 
the Court. and then on the besis of 
these facts. to assert that there had been 
an abatement of the appeal.” r 
In the instant case the existence of the 
mother .of the deceased could net have 
been unknown to these appellants. They 
never raised this point at any stage 
whatsoever, be it the trial stage. appel- 
late stage or at the stage in the second 
appeal in this Court and it was for tne 
first time raised only during the execu- 
tion proceeding. In the circumstances 
aforesaid the appellants cannot be allow- 
ed to raise this point for the first time 
in the execution proceeding. 


7. Mr. Sahay has next urged 
that the objection that the decree is @ 
nullity can be raised at any stage and 
in the present case the correct lezal ra- 
presentative of the deceased not being 
on record, the decree was a nullity, He 
has placed reliance on certain decisions 
- of the Supreme Court as also of. this 
Court. The first case on which reliance 


was unsuccessful. 
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is being placed is the case of Smt. Kau- 
shalya Devi v, K. L, Bansal. AIR 1970 
SC 838. The facts of this case have no 
application to the facts of the mresent 
case, In that case there was a suit 
under Delhi and Ajmer Rent Control 
Act for ejectment of the defendant, The 
parties had entered into a compromise ` 
that the decree for ejectment be passed 
ageinst the defendant on certain terms. 
It was held that the decree passed on 
the basis of an award was is contraven- 
tion of Section 13 (1) of the Act. be- 
cause the decree had been passed by 
the court without satisfying itself that 
the ground of eviction existed. There- 
fore the decree was a nullity, This was 
thus a case of violation of a mandatory- 
provision of law. The other case on 
which reliance has been placed is Vasu- 
deva Dhanjibhai Modi v., Rajabhai Abdul 
Rehman, AIR 1970 SC 1475. This was 
a case’ under the Bombay Kents, Hotel 
and Lodging House Rates (Control) Act 
(57 of 1947). A suit was filed for eject- 
ment and for payment of arrears of 
rent. The court of first instance dis- 
missed the suit. but on appeal a decree 
for ejectment was passed and a revision 
against the same before the High Court 
A petition for spe- 
cial leave was then filed and granted, 
but subsequently vacated. During the 
course of execution the contention rais- 
ed was that the court of Small Causes 
had no jurisdiction to entertain the suit 
and its decree on that account was a 


nullity. Ultimately, the matter came 
up before the Supreme Court by spe-. 
cial. leave. Their Lordships held that 
the court exercising power under the 


Act aforesaid has no jurisdiction to 
entertain a suit for possession of land 
used for agricultural purposes. Their 
Lordships held that when a decree is 


made by a court which has no jurisdic- 


tion to make it, objection as to its vali- 
dity may be raised in an execution pro- 
ceeding if the obiection appears on the 
face of the record, Reliance has been 
placed on this dictum. It will. how- 
ever, appear. that their Lordships have 
gone further and laid down— 


Casse Where the objection . as to 
the jurisdiction cf the Court to pass the 
decree does not appear on the face of 
the record and reauires examination of 
the auestions raised and decided at the 
trial or which could have been but have 
mot been raised. the executing Court 
will have no jurisdiction to entertain an` 
abjection as to the validity of the de- 
cree even on the ground of absence of 
jurisdiction......... > 


The law leid down in this case, there- 
fore, in my view, does not support the 
appellants and supports on the other 
hand the respondents. In the instan 
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case it cannot be said that the objec- 
tions regarding the jurisdiction appears 
on the face of the record. As I have 
said earlier, existence of certain facts 
will have to be proved before it can be 
said that the correct. legal representa- 
tive had not been impleaded, and before 
it can be found as to what is the effect 
thereof on the decree. This objection 
could have certainly been taken at the 
earliest stage during the suit prior to the 
execution proceeding. but it was not so 
done, It is obvious that in the present 
case ān investigation has to be made 
regarding existence of the mother at the 
. relevant moment in order to determine 
whether correct legal representative had 
been brought on record. l 


8. In this very connection learn- 
ed counsel for the appellants has also 
placed reliance on the decision of two 
learned single Judges of this Court and 
a Bench decision. In the case of Jitu 
Mahton v. Widow of Puran Mahton, 
AIR 1961 Pat 96 the question of abate- 
ment had been raised during the course 
of the appeal itself. The appeal stood 


dismissed as against some of the defen- 


dant respondents and the question for 
determination by the learned Judge was 
whether the appeal in their absence 
was incompetent. It was held that al- 
though in a suit against wrongdoers it 
is not necessary to implead all the 
wrongdoers yet when the plaintiff has 
made his choice and obtained a decree 
against all, he cannot proceed further 
against some only so as to lead to an 
inconsistency. The learned Judge was 
not called upon to decide as to whether 
the objection could be raised at ‘such a 
late stage as the execution proceeding it 
not having been raised earlier. The de- 
cision has, therefore, no application to 
the facts of the present case, 
decision on which reliance was placed, 
is Gobind Lal v. Bandhu Kam Kahar, 
The point involved 
was similar to the one in the earlier 
ease. There was an application to sub- 
stitute the heirs of the defendant on 
his death at the appellate stage and 
the whole appeal was held to have 
abated. It will appear that even in 
this case the question had come up at 
the appellate stage. An objection was 
raised then. This case also thus has no 
relevance to the facts of the instant 
case. Another decision of this Court 
is the case Dakho Prasad Singh v. Balj- 
nath Sah. 1966 BLJR 1009. The suit 
in that case was for declaration of title 


and possession over certain lands which: 


‘had been subject-matter of dispute in a 
proceeding under Section 145 of the 
Code of Criminal Procedure. During 
the pendency of the suit one of the de- 


fendants died. An objection was taken - 
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by the other defendants that in the ab- 
sence of the substitution of his legal 
representatives, the whole suit had 
abated. The trial Court accepted the 
ground and held that the suit was not 
properly constituted. It is obvious thus 
that the objection with regard to the 
abatement of the suit had been taken 
at the earliest stage. The learned 
Judges held in this case that if the 
interest of the deceased defendant could 
have been shown to he separate from 
that of the’ other defendants as claimed 
in the case under Section 145 of the 
Code of Criminal Procedure, the posi- 
tion would have been different and the 
entire suit would not have abated even 
though the deceased defendant was not 
substituted by his legal representatives 
after his death, but since the interest 
of defendants was not shown to be se~ 
parate the entire suit had abated, Reli- 
ance has been placed by Mr, Sahay on 
this case to derive aid therefrom for 
the proposition that where the interests 
are not separate or separable the whole 
suit would abate. It is said that in the 
instant case also the defendants were 
termed as joint wrongdoers and there- 
fore the omission to bring on record 
the correct legal representative of the 
deceased defendant resulted in the abate-« 
ment of the entire suit. As I have said 
earlier. it is not open to the appellants 
at this stage to show that the legal re- 
presentative brought on record was not 
the correct legal representative and in 
the absence, of the real legal represen~ 
tative the suit had abated. The posi- 
tion in this case, in the circumstances 
ie a is of no avail to the appel- 
ants, 


_ 9. On the question of implead- 
ing the correct legal heir of the deceas~ 
ed. learned counsel for the respondents 
has placed reliance on the decision of 
the Supreme Court in Mohd, Sulaiman 
Sahib v. N. C. Mohd. Ismail Saheb, 
AIR 1966 SC 792. In this case their 
Lordships referred to different cases 
illustrative of the principles laid down 
by them. ‘The observations of Madha- 
van Nair, J, in the case of Chaturbhuja- 
doss Kushaldoss and Sons v.. Raja- 
manicka Mudali, AIR 1930 Mad 930 
have been quoted therein and may use- 
fully be reproduced here— 


“Prima facie. a decree will bind 
only the parties to it or those claiming 
through them; but there are exceptions 
to this rule. The Courts have held that 
in certain circumstances when one who 
is not the true legal representative of 
a deceased person is impleaded as his | 
legal representative, then a decree pass- 
ed against him in his character as the 
legal representative of the deceased 
would be binding on the true represen- 
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tative though he is not a party to it. 
The suit may have been instituted 
against the wrong legal represenzative 
at the very commencement or the 
wrong legal representative may aave 
been brought on record durirg the 
pendency of the suit or after the ce- 
cree and for purposes of executior.” 
Applying this vrinciple to the present 
case. it is obvious that even if it be 
assumed that the real legal representa- 
tive had not keen brought on record, 
the point is of no avail to..the appel- 
lants. Reliance was also placzd on 
another decision of a learned single 
Judge of this Court in Rambriksh Pra- 
sad v. Shyamsunder Prasad Sahu, AIR 
1958 Pat 467. In this case also the 
objection raised was that the appeal 
had abated because of non-substitution 
of two daughters of the deceasei d2- 
fendant and other persons -had been 
substituted. As in the instant cese the 
Court there also had made a ncie of 
the fact that some of the respcndents 
represented the estate of the dezeased 
defendant and the order. was passed in 
the presence of the parties and objec- 
tion had not b2en taken thereto. The 
point raised before the learned Judge 
was that the real heirs had no- neen 
substituted. The point was not allowed 
to ibe raised. 


10. Having found that all. the 
three contention of learned counsel fcr 
the appellants must fail. there :3 no 


merit in this appeal. It is accordingly 
a with costs. Hearing fee 
Rs. 51/-. i 


Appeal disrzissed. 
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 -MUKHERJI, J.:— This second ap- 
peal by the defendants arises out of a 
suit filed by the plaintiff-respondent for 
recovery of Rs 2,000/- as damages on 
account of injuries suffered by him due 
to the negligence of the defendants. 


2. Facts giving rise to this ap- 
real briefly stated are that defendant 
Mo. 1 is a registered partnership firm 
carrying on contract business, Defen- 
dant Nc. 2 is a working partner of de- 
fendant No, 1. They had taken a con- 
tract for laying a pipe line from Dimna 
to Telco and for that purpose they had 
dug out trenches by the side of the 
road in front of the Government hos- 
pital. The trench was left open and 
it was neither Zenced nor any light was 


“placed by the sice of the trench as a 


security measure. On 12-12-1965, the 
p-aintiff-respondent was going . to the 
hospital at about 8 p.m. As the defen- 
dant-appellants did not take any pre- 
ecutionary measure. the  plaintiff-res- 
pondent could not ascertain the location 
of the trench as a result of which he 
fell down in it and received injuries. 
His wrist and other portion of his body 
were fractured. He remained in the 
hospital for 19 days. It is alleged that 
ag the plaintiff-respondent suffered from 
these injuries on account of the neglig- 
ence of the defendant-appellants. the 
laster are liable to compensate the plain- 
tiff-respondent and hence he claimed a 
sum of Rs. 2,000/- as special and gene- . 
ral damages. 

3. The deteidentednscliants 
tended, inter alia. in the written 


con- 
state- 


ment that the road side in front of the 
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hospital was not dug; that a strip of 
land was kept intact for the people go- 


ing to hospital; that the excavation was. 


done in two stages that the trench was 
-properly fenced on the road side and 
a red lamp was kept burning through- 
iout the night: that there was no neglig- 
ence on the part of these defendant- 
appellants and that they are not liable 
to pay any compensation +o the plain- 
tiff-respondent. 

4. The trial Court held ‘that it 
was due to the negligence of these de- 
fendant-appellants in keeping the ditch 
unsecured for thé public during the 
night time. that the plaintiff-respondent 
had received injuries on his person. and 
accordingly it assessed the general and 
‘special damages at Rs. 1815/- and ac- 
cordingly decreed the oplaintiff’s suit 
-with proportionate costs, The appeal 
preferred against the judgment and the 


decree are dismissed by: the lower ap-. 
pellate Court. l i 
5. Mr. R. S. Chatterji, learned 


counsel appearing on behalf of the de- 
fendant-appellants has urged that: 

(i) There was no negligence on the 
part of the defendant-appellants and. as 
‘such, the plaintiff respondent is not en- 
-titled to claim any compensation for the 
‘injuries sustained by him. 


(ii) Assuming but not admitting 
that the appellants were negligent in 
mot taking proper protective measure 
‘near the trenches the  plaintiff-respon- 
dent was equally guilty of contributory 
-negligence for want of ordinary care 
and, as such, the court below 
have held that the plaintiff-respondent 
-yas not entitled to any relief. 

(iii) The amount of compensation 
‘awarded to the plaintiff is excessive 
cand is not commensurate with the sim- 
-ple injuries received by 


6. Points (i) and (ii): The case 
of the plaintiff-respondent in the plaint 
that the defendant-appellants were con- 
structing a pipe line by the side of the 
road in front of the Government hospi- 
+al at Jamshedpur and for that purpose 
they excavated trench to take the pipe 
Jine, has not been specifically denied by 
+he defendant-appellants in their writ- 
ten statement. As a matter of fact it is 
‘admitted by the defendant-appellants 
-hat they had undertaken the job of 
-Jaying the pipe line and that they had 
excavated the land for that purpose. 
The defendant-appellants have averre 
as follows in paragraph 7 of their writ- 
-ten statement:— 

“As a matter-of fact the piece of land 
‘on the road side in front of the Gov- 
ernment hospital entrance was not dug 
-up at the time of the alleged occur- 
rence, A sufficiently wide strip of land 
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was kept intact to allow ingress and 
epress to tne vehicular and other traffic 
for people visiting the hospital, Excava- 
tion was done and pipe laid much later. 
It was also done in two stages—first, - 
half of the land was dug keeping the 
other half intact for pedestrians and 
vehicles to pass. When this half was 
completed and filled up the other half 
was dug up. Thus, there was absolutely 
no difficulty ‘for anybody or any vehi- 
cle to go in or coming out of the 
hospital.” i 
The aforesaid assertion of the defendant- 
appellants contain an implied admission 
that a portion of the flank of the road 
leadihg to the hospital was dug up but 
that it did not cause any obstruction to 
the pedestrians and the vehicular tra- 
ffic going to the hospital. Unless this 
is the logical inference from the above 
averment. there was no need for the de- 
fendants to assert that half of the land 
was: dug up xeeping the other half for 
the pedestrians and vehicles to pass for 
the purpose cf going to hospital. 

T. The trial Court has held that 
the ditch was dug by the defendant-ap- 
pellants. The lower appellate Court 


held that the trench was dug by the 


defendants just near the gate of the 
hospital. This finding of fact arrived at 
by the lower appellate Court establishes 
that the trench was dug by the side of 
the road leading to the hospital. The 
courts below have concurrently held 
that the defendant-appellants had not 
taken any security measure for avoiding 
accident. The courts below appear to 
have accepted the case of the plaintiff- 
respondent that no red light was put 
near the trench and that it was not 
fenced, This is also a finding of fact 


which cannot be assailed in this court 
in second appeal, 
It is well settled by autho- 


rities that it is for the plaintiff-respon- 
dent to show that the accident in which 
he received injuries on his person had 
happened on account of negligence of 
the defendant-appellants, As it appears 
from the judgments of the courts below, 
the plaintiff-respondent has proved by 
cogent evidence that. the road to the 
hospital was a busy thoroughfare and 
people pass through that road day and 
night and that the night of occurrence 


“was a dark one as black out was being 


observed on account of Indo-Pakistan 
war. The concurrent finding of both 
the courts kelow was that the defen- 
dant-appellants did neither put any 
fence round the trench nor .did_ they 
keep any red light near the trench to 
warn the pedestrians of the danger, It 
is urged on behalf of the respondent 
that it was incumbent on the defen- 
dant-appellants to do so specially be- 


ed 
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cause it was a black out night. It -.is 
true that it has not been escablished 
that the trench was dug on tie main 
road but it has been established that 
the ditch was dug by the side of the 
main road. The defendant-appdellents 
must have known that on acccunt of 
darkness prevailing all round it was not 
unlikely that the pedestrians using the 
Toad might fell into the ditch. It is 
urged that in the circumstance the de- 
fendant-appellants were negligent in 
not putting any fence round the trench 
and in not putting any red. light there. 


9. It is necessary to stat2 es to 
what is the meaning of the -exrression 
‘negligence’ as given by the autkcrities. 
Salmond on the Law of Torts. 1965 
Edition, at page 268 has quoted tke well 
known definition of Alderson B. in 
Blyth v. Bermingham Waterworks Co., 
(1856) 11 Ex 781. at p. 784 as: 

“Negligence is the omission to. do 
something which a reasonable man, 
guided upon those considerations which 
ordinarily regulate the conduct of ku- 
man affairs, would do. or doing some- 
thing which a prudent and ressonable 
man would not do.” 


It follows that any reasonable men after 
having dug the trench adijoinirg the 
highway is expected to take such pre- 
caution about fencing the trench and 
putting red light round about it so that 
persons using the highway in the night 
might not fall inside the trench After 
having excavated the land abuttirg the 
highway it was the duty of the defen- 
dant-appellants to take proper cere so 
that the trench may not be source of 
danger to persons using the highwey as 
a matter of right. Every person kas a 
right to go to the hospital by the road 
adjacent to which the  excavatien has 
been done. In my opinion. thers can- 
mot be any manner of doubt thet the 
defendant-appellants were negligent in 
not fencing the trench by the side of 
the highway and giving proper warning 
of its existence there in the dark night. 
The defendant-appellants should have 
Properly fenced the trench and should 
have taken prover precaution regerding 
the trench so that this’ should not prove 
a source of darger to the person usirg 
the highway as a matter of right, 


10. It wes urged on behelf of 
the appellants that there was no obliga- 
tion on their part to put any § fence 
round the trench or to put any red 
light by the side of the trench end zs 
such the defendant-appellants zannot 
be said, to be guilty of any negligence. 
In support of tkis contention reliance is 
‘placed on the case of Searle v. Wall- 
‘bank reported in 1947 AC 341. This 
was a case where one Searle was rid- 
ing cycle on a public highway whic 


-Facts of the reported caSe are. 
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was bounded on each side by hedges or 
fences. Searle collided with a horse 
belonging to Wallbank which had stray- 
ed into the highway from a field ad- 
joining the highway as a result of which. 
he got irjuries. Searle sued Wallbank 
for damazes for negligence, One of the 
questions which was raised in that case 
was whether respondent Wallbank as 
the owner of the field abutting on -the 
highway. was under a prima facie legal 
obligation to users of the highway to 
keep and maintain the hedges and gates 
along the highway as to prevent his 
animals from straying on to it. Their 
Lordships of the Privy Council answer- 
ed this question in the negative, Their 
Lordships observed:— 

“Hedges and fences were generally 
constructed and maintained in the inte- 
rests of the owners of adjacent lands, 


„and accidents to road-users arising from: 


the animals straying on the roads were 
so far as one Can judge practically non- 
existent. Since fast traffic on such 
roads. became usual, accidents due to 
straying animals no doubt sometimes 
occur; but so far as we know they are 
exceedingly TATE simdi eosa aoaie consecees 


The fact that the duty does not exist 
if the road is uninclosed iby fences and 
yet that accidents are rare is. I think, 
strong ta show that the respondent was 
not bound as a reasonable man to think 
that his feilure to fill up a gap in his 
fence was likely to cause such an acci- 
dent as the one which took place.” 
there- 
fore. easily distinguishable from the 
facts of the instant case and. as such, 
the aforesaid decision. in my opinion, 
has no application to the instant case. 


11. It was urged on behalf of the 
defendant-eppellants that the plaintiff- 
respondent who was alleged to have 
been going to the hospital on the night 
of occurrence was guilty of negligence 
as he did not take proper precaution in 
walking on the road on that night - 
when black-out was being observed. 
The contention urged on behalf of the 
appellants is that there was contributory 
negligence on the part of. the plaintiff- 
respondent and, as such. he is not en- 
titled to claim any compensation from 
the defendent-eppellants. In support of 
this contention, reliance has been plac- 
ed on the zase of Madras and Southern 
Maratha Rly. Co. Lid. v. Jayammal, 
reported in AIR 1925 Mad 304. In this 
case a young girl had entered the rail- 
way line through a wicket gate through 
which people used to pass and cross 
tne railway line to the knowledge of 
tie railway. authorities. The young girl 
was run over by, a railway engine, In 
an action for damages against the rail. 


. likely that she could not readily 
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way authorities it was held that the 
girl was only a licensee and. as such, 
the railway company was not liable for 
any damage caused to her by her own 
negligence. The facts of the:case refer- 
red to above are also distinguishable 
from the facts of the instant case. In 
that case, the accident had happened in 
broad-day light and the young girl at 
the time of the accident was carrying a 
load on her head. and. as such it was 
turn 
her head to the right and left and look 
up and down the line and see if any- 
thing was coming. It was observed in 


that case that the girl was capable of 


appreciating danger and was old enough 
to have a sense of circumspection but 
she did not use it owing to the head- 
‘llessness of youth or the burden on her 
head. Their Lordships further observed 
that the engine was an obvious danger, 
capable of being perceived even by a 


child of tender years. These circum- 
stances are non-existent in the instant 
ease. People are not used to find 


trenches by the side of highway and as 
such, they are not expected to take 
such precaution in walking on the high- 
way in black-out condition as they are 
bound to take precaution while crossing 
a railway line. 


12. Similar argument was ad- 
vanced in the case of Harrold v. Wat- 
ney reported in (1898) 2 QB 320. but 
it was not permitted to prevail by the 
court of appeal. In. this case, a child 
aged four years got injury on his per- 
son when he put his foot on a fence 
abutting on a highway. The fence be- 
ing defective gave way and fell upon 
the child injuring him. In an action 
for the injury sustained. the defendant 
who was the owner of the fence plead- 
ed that there was no negligence on his 
part and that the child was guilty of 
contributory negligence and, as such, 
the child was not entitled to any com- 
pensation. Their Lordships observed:— 


“But on reading the evidence the 
only conclusion to be arrived at is that 
the fence, in the condition in which it 
was constituted a danger. to those using 
the highway—that is. it constituted a 
nuisance. When that has been settled, 
all has not been done to give a right of 
action to the plaintiff. It must also be 
proved that it was this nuisance which 
was the cause of the injury complained 
of. When it is urged that the child 
should not have put his 
fence, that amounts to a suggestion that 
the accident was not caused by the 
nuisance. but by the conduct of the 
child: and for this purpose it does not 
matter whether that conduct was negli- 
gence or trespass. In my view. look- 
ing at the facts of this case, it is not 
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foot on the © 


[Prs, 11-14] Pat. 297 


true to'say that the accident was caus- 
ed by the conduct of the child.” 

It was held in this case that the de- 
fective fence being a nuisance and the 
cause of injury to the plaintiff of that 
case the defendant was liable to pay 
the damages. 

13. Mr. J, C. Sinha. learned 
counsel, appearing for the respondent 
has urged that the action of the appel- 
lants in keeping a trench by the side 
of a highway unguarded and unprotect- 
ed constituted a nuisance adjoining a 
highway and they were liable to com- 
pensate the respondent. In the case of 
Jacobs y. London County Council re- 
ported in 1950 (1) All ER 737. their 
Lordships have quoted from Pratt and 
Mackenzie’s Law of Highways, 18th 
Edn.. p. 107: 

“Nuisance. may be defined. with re- 
ference to highways. as any wrongful 
act or omission upon or near a highway 
whereby the vublic are prevented from 
freely. safely, and conveniently passing 
along the highway.” 

It is. therefore. manifest that it is a 
nuisance to keep an excavation imme- 
diately adiacent to a highway unfenced 
because that becomes dangerous to the 
persons using the highway. It is. there- 
fore, clear that the ratio decidendi of 
Harrold’s case (1898) 2 QB 320 is against 
the contention of the defendant-appel- 
lants that the injuries which were caus- 


. ed to the plaintiff-respondent were due 


to his contributory negligence. 


14. It was urged on behalf of 
the appellants that the trench was not 
dug on the main highway and that if 
into the 
land by the side of the highway and 
fell into a ditch that was, dug there, 
the defendant-appellants could not be 
held responsible for the injuries caused 
to the plaintiff-respondent, There does 
mot appear to be any force in this con- 
tention. In the instant case. it appears 
that the excavation was substantially 
adjoining the public highway and the 
plaintiff-respondent while walking along 
the highway must have put his foot on 
the trench adiacent to the highway on 
account of absence of any fence or 
light. and so the defendant-appellants 
who made the excavation must be held 
responsible for the injuries caused to 
the plaintiff-respondent. In this connec- 
tion, learned counsel appearing on be- 
half of the appellants referred to the 
case of Hardzastle v. South Yorkshire 
Riy. Co.. reported in (1859) 28 LJ Ex 
139. In this case the owner or occupier 
of land. along which there is a right of 
way. was held not responsible for any 
injury caused to a person falling inside 
a reservoir in the dark. in consequence 
of straying out of the way by mistake, 
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The facts of the case are also distin- 
guishable from the facts of the instant 
iicase. The present case'is not ore where 
‘it can be saic ‘that the plaintifi-rescon- 
ident went off the road on a dark night, 
jlost his way and then fell into a ditch. 
\In other words, it is not a case ol stray- 
‘ing out of the way by mistake In the 
tinstant case the ditch was dug ediacent 
Ito the highway whereas it appears frorn 
ithe reported vase that: the . reservoir 
was not adjacent to the highway,- It 
‘twas observed in the reported case:— 


“When. an excavation is made ad- 
joining to a public way so that a verson 
walking on it might by making a false 
step, or. in the case of a horse oz carri- 
age, who might by the sudden starting 
of a horse be thrown into the excava- 
tion, it is reasonable that the person 
making such excavation should. be iiable 
for. the consequences.’ 

“The aforesaid Deary clearly sup- 
iports the claim in the present case. and 
as such when the plaintiff-respondent 






ee 


ell in the’ trench dug by the defan- 
danis adjacent to the. highway round 
which the defendant-appellants kad not 


liput any barrier. they are surely liable 
‘for the consequences. 


15. Reference was also made as 
already adverted to above to tke case 
of Jacobs v, London County Council 
reported in (1950) 1 All ELR 737 in 
support of the appellants’ contention 
that there was no negligence an ithe 
part of the appellants when they did 
not put any fence or red light round 
about the trench. The facts of the re- 
ported case are that the landlord of 


a housing estate had laid out = fore- 
court between the pavement cf che 
‘highway and the entrance to some 


shops which they had let. If env one 
‘had to go to the shops from the high- 
way. he had to cross the forecourt which 
remained in the occupation cf the land- 
“lord. The appellant-of that cas= while 
going to make purchase from one of 
‘the shops stepoved from the =pevement 
of -the highway to the forecourt and 
she received injuries from a stap-cack 
‘which projected about an inch and a 
‘quarter above the surrounding surface 
of the forecourt. It was held n tkat 
‘case that the eppellant was a “icansee 
and, as such. she was not entit_ed to 
claim any compensation from the land- 
lord of the housing estate. This case 
appears to have been decided cm tne 
‘finding that the appellant was a H-eensze 
and that at the time she met w-ih the 
-accident she was not a user of the hign- 
way. In view of their Lordships there 
‘could not be any conclusion tket the 
“owner of the land adjoining the higa- 
way was guilty of public nuisance sim- 
‘ply because he allowed a stop-cock on 


-~ fence that area. 
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the land to be protruded by so little 
from the surrounding surface. The 
aforesaid case is easily distinguishable 
from the instant case. The appellant in 
that case did not go to the forecourt 
by accident. She went there delibe- 
rately end it was found that she was 
not using the highway at the time she 
met with the accident. In the instant 
case, however, it is clear that the plain- 
tiff-respondent met with the accident 
while he was using the highway. . So 
the aforesaid case has no application to ` 
the facts of this case.. 


16. The learned counsel appear- 
ing on behalf of the respondent has re- 
ferred to the case of Barnes. Adminis- 
trator v. Ward. reported in (1847) 175 
ER 277 in support of his contention 
that the defendant-appellants were 
bound to fence the trench adjoining the 


highway. In the reported case the de- 
fendant omitted - to rail‘off an area 
abutting on a jubli foot-way. The 
plaintiffs wife in that case accidently 


fell into that area while passing the 
footway and was killed. In an action 
by the plaintiff to recover damages for 
the loss of his wife, it was held that 
the occupier of the land was bound to 
fence off any hole or area upon it which 
adjoins a public way because that was 
dangerous to passersby when it was 
left unguarded and as such the occupier 
was held prima facie liable for any 
damage that may arise by neglecting to 
The principle enunciat- 
ed in this decision fully applies to the 
facts of this case and as such I hold 
that on the facts and in the circum- 
stances of the case the -defendant-ap- 
pellants' not having fenced trenches and 
in not putting any red light indicating 
danger, are liable to pay damages for 
the loss suffered by the  plaintiff-res- 
porndent. Both these points are, there- 
fore, decided in favour -of the plaintiff- 
respondent, 

17. Point No. (iii): Both the 
courts below have considered the men- 
tal and bodily pain suffered by the 
plaintiff-respondent due to the neglig- 
ence cf the defendant-appellants and 
have assessed the general ` and special 
damages at Rs, 1815/-. In my opinion, 
at the second appellate stage we can- 
not say that the amount awarded is ex- 
cessive, 


18. In tbe result. I find no mE 
in this appeal and it is accordingly dis- 
missed with -osts. 

SHAMBHU PRASAD SINGH, J. :— 

I agree. 

Appeal dismissed. 
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AIR 1973 PATNA 299 (V 60 C 103) 
SHAMBHU PRASAD SINGH AND 
A. N. MUKĦERJI. JJ. 


Birendra Mohan Ghosh. Appellant 
v. Mohamed Umar. Respondent. 


A. E. A. D. No, 251 of 1968. D/- 7-12- 
1972 from decision of A, N, M. Q., Khan, 
Addl. Dist. J. Singhbhum Chaibasa, D/- 
24-4-1968, 

index Note :—(A) Transfer of Pro- 
‘perty. Act, S. 106 — Notice to quit — 
Notice by a co-lessor is not invalid. 
Brief Note:—- (A) A co-landlord 
receiving rent for the time being is 
still a “landlord” nonetheless within the 
meaning of the Bihar Buildings (Lease, 
Rent and -Eviction) Control Act. 
(Paras 3, 6) 
Index Note:— (B) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
1947), Section 11 (1) (c), Explanation — 
“Agent? — Co-landlord - yeceiving rent 
for the time being is not an agent of 
other landiords. ` 


Brief Note:— (B) Such a co-land- 
dord is a landlord in his own right and 
mot an agent, This is clear if the expres- 
sion ‘agent’ in the explanation is read 
along with the definition of ‘landlord’ 
in Section 2 (d). He therefore cannot be 
precluded from getting the decree for 
eviction on the ground of personal ne- 
cessity. (Para 7) 
‘Cases Referred: Chronological Paras 


41968) Second Appeal No. 419 of 
1968 (Pat.). Kishan Lal Agar- 
wala v. Rajnu Sonar 
_ §. K. Sarkar, for Appellant; Na- 
gendra Nath Mukherji. for Respondent. 
SHAMBHU PRASAD SINGH. J.:— 
This second appeal by the 
arises out of a suit for ejectment from 


-a shop. portion of holding No. 13. in the. 


town of Chakradharpur. in the district 


of Singhbhum. 

2. The case of 
dent was that the appellant was a ten- 
ant of a room of the said holding on 
"monthly rental of Rs. 15/-. He default- 
ed in payment of rent. The  plaintiff- 
respondent also required: the house for 
his personal necessity. Therefore. a 
‘notice dated 28th of October, 1965, 
under Section 106 of the Transfer of 


Property Act was sent to the appellant - 


to vacate the premises by 30th of Nov- 
-ember. 1965 and also to pay arrears of 
rent. It was admitted that rent up to 
‘October, -1965 was subsequently remit- 
ted by the appellant before the institu- 
tion of the suit and was accepted by 
the . plaintiff-respondent, but as the ap- 
-pellant did not vacate the premises the 
suit had to be instituted claiming evic- 
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defendant 


the plaintiff-res- 


= [Prs. 1-7] Pat. 299 


Hon on the ground of personal neces- 
sity. 

3. The case of the appellant was 
that the premises was let out by father 
of the plaintiff-respondent and though 
the plaintiff-respondent was receiving 
rent, notice by him alone was not valid 
in law es his father died leaving other 


‘sons and daughters and he was only a 


co-lessor. It was also averred that the 
suit was bad for non-joinder of the bro- 
nee and sisters of the plaintiff-respon- 
tent. 


4. The trial Court held that 
notice to determine the tenancy was 
not valid in law and that the plaintiff- 
respondent did not require the house 
for personal necessity. It. accordingly, 
dismissed the suit. The lower appellate 
Court has held that the plaintiff was 
landlord within the meaning of the 
term as defined in the Bihar Buildings 
(Lease. Rent and Eviction) Control Act 
— hereinafter referred to as ‘the Act’— 


and, therefore notice by him alone was 


valid. It further held that the plaintiff 
could get a decree for eviction on the 
ground of personal necessity as well as 
for non-payment of rent. It according- 
ly reversed the decree of the trial Court 
and decreed the suit. 


5. It is manifest that the finding 
of the lower appellate Court that the 
plaintiff-respondent could get eviction 
on the ground of non-payment of rent 
is not correct in law. When notice was 
given, rent upto September. 1965. had 
become due.. Before institution of the 
suit, the appellant remitted rent upto 
October, 1965 and the  plaintiff-respon- 
dent accepted it. Thus, he waived his 


right to claim eviction on the ground 
of non-payment of rent, 
6. The question, however. re- 


mains whether notice: by the plaintiff- 
respondent alone was a valid notice and 
whether he can get a decree for evic- 
tion on the ground of personal neces- 
sity. In Second Appeal No, 419 of 1968 
(Pat) (Kishan Lal Agarwala v. Rajnu 
Sonar—iudgment delivered just now) 
it has been held that a co-landlord who 
is receiving rent for the time being is 
landlord within the meaning of the 
term as defined in the Act. and is en- 
titled to get 2a decree for eviction on 
grounds mentioned in Section 11 of the 
Act and as a preliminary for eviction 
can alone give notice determining the 
tenancy. In view of the rule laid 
down in that case, it has to be held in 
this case as well that the notice by 
mlaintiff-respondent alone is valid in 
law. 

T The finding that the plaintiff- 
respondent required the house for per- 


‘sonal necessity is a finding of fact and 
‘ cannot be challenged at the second ap- 
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pellate stage. But Mr. Sarkar appearing 
for the appellant has contended that 
according to Explanation to Section 11 
(1) (c) of the Act. the nplaintiff-reszon- 
dent cannot get a decree for eviction 


on ground. of personal necessity, Sec- 
tion 11 (1) (c) reads as follows — 
“11 (1) Notwithstanding anything 


contained in any contract or law to the 
contrary but subject to the provisions 
of the Industrial Disputes Act, 1947 and 
to those of Section 12, where = tenant 
is, in possession of any building. he 
shall not be liable to eviction therefrom 
except in execution of a decree passed 
by the Court-on one or more 
following grounds :— 


(c) where the building ` is reason- 
ably and in good: faith required by the 
landlord for his own occupation or for 
the occupation of any person for whose 
eee the building is held by zhe land- 
ord. 

Provided that where ths Court 
thinks that the reasonable requirement 
of such occupation may be subz:antially 
satisfied by evicting the tenant from 
a part only of the building anc allow- 
ing. the tenant to continue oecupation 
of the rest’ and the tenant agrees to 
such occupation, the Court shali pass a 
decree accordingly. and fix proportion- 
ately fair rent for the portion In ozcu- 
pation of the tenant which portion chall 
thenceforth constitute the building with- 
in the meaning of clause (aa) cÊ Sec- 
tion 2. and the rent so fixed shall be 


(EE EE Ei 


deemed to be the fair. rent fixed under 


Section 5. 
Explanation.— In this clause the 
word ‘landlord’ shal] not in>-ude an 


agent referred to in clause (d) of Sec- 
tion 2.” 
According to Mr. Sarkar, a zo-sharer 
landlord who alone is receiving rent is 
only an agent of the other co~_andlords 
and, therefore. he cannot get & decree 
for eviction on the ground thas he re- 
quires the house for his own cccupa- 
tion. He can get eviction only if he 
claims the suit premises for the benefit 
of all the co-landlords. Section 2 (d) 
of the Act defines ‘landlord’ as follows: 
“2 (d), ‘lendlord’ includes tbe per- 
son who for the time being is receiving 
or is entitled to receive, the rent cf a 
building whether on his own account 
or on behalf of another, or on account 
or on behalf or for the benefit of khim- 
self and others or an agent. trustee, exe- 
ecutor, administrator. receiver or 
ian or who would so receive the rent or 
be entitled “to receive the rent, if the 
building were let to a tenant.” 
In my opinion. according to this cefi- 
mition, a person, be he a co-landlord or 
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of the 


_of firms. 


guard- 
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not, if he is receiving rent for the time 
being: is landlord. He is a landlord in 
his own right because he is receiving 
rent and not as an agent of other land- 
The expression ‘agent’? as used in 
explanation to Section 11 (1) (c) has 
to be read together with the definition 
of ‘landlord’ in Section 2-(d) of the Act 
and a person who for the time being i 
receiving rent cannot’ ibe debarred from 
getting ʻa decree for eviction on the 
ground of personal necessity on the plea 
that- he must be presumed to be re- 
ceiving rent as an agent of other land~t 
lords. A person who is claiming as 















distinguished from a person. i 
claiming as lanldord on the ground that 
he is an agent of the landlords. In my 
opinion, therefore the explanation ta 
Section 11 (1) (c) of the Act is of no 
help to the appellant and there is no 
substance in this contention of Mr. Sar-) 
kar. 

g. In the result. I find no merit 
in the appeal and it must fail. It is. 
accordingly. dismissed with costs, 

! MUKHERJI, J. :— 9, I agree. 
Appeal dismissed. 


AIR 1973 PATNA 300 (V 60 C 104) 
SHAMBHU PRASAD SINGH AND - 
A. N. MUKHERJI. JJ, 


M/s, J. Purshuttam Das and Co., 


Appellant v. M/s. R. R. Brothers and 
others, Respondents. . 
A. F. A. D. No. 360 of 1966. D/- 


5-12-1972. from decision of K. B. Verma, 
Addl, Dist, J.. Patna, D/- 7-4-1966, 


Index Note:— (A) Partnership Act 
(1932), Section 69 (2) — Suit by a firm 
— Disclosure of the names of partners 
not claimed by defendants — Insistence 
on production of register of firms to 
establish that names of all the partners 
are shown therein is illegal. 


Brief -Note:— (A) Where the suit is 
by the firm or by all the partners of the 
firm, it is not necessary to establish 
that names of all the partners of the 
firm have been shown in the register 
Only when only some of the 
partners institute a suit on behalf of 
the firm and an objection is taken by 
the defendants that they do not by 
themselves alone constitute the firm on 
the data of the institution of the suit, 
they can claim that the suit is maintain- 
able because thev alone have been shown 
in the register of firms as partners. 
Only such a view would be consistent 
with the provisions of Order 30. Rule 2 
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of Civil P. C. AIR 1962 Pat 25 and AIR 
1965 Pat 426. Explained. Case law dis- 


cussed, (Paras 20, 22) 
Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 63 = (1971) 
1 Andh WR 287. M. J. Velu 
Mudaliar v. Sri Venkateswara 
. Finance Corporation 10 
AIR 1970 Mys 299 = (1970) 2 


Mys LJ 27, M. A. Hussain v. 

M/s. Panchamal Vasudev Gan- 

path Kamath and Bros. 21 
AIR 1969 Guj 178 = 10 Gui LR 

457. Bharat Sarvodaya Mills Co. 

Ltd. v. M/s. Mohatta Brothers 


a Firm IG 
AIR 1969 Pat 294 = 1969 BLJR 

121 (FB). Smt. Fula Devi vw. 

Mangtu Maharaj 20 
ATR 1965 Pat 426 Basant Lal Jain 

v. Union of India 18 


AIR 1964 Punj 270 = ILR (1964) 

1 Punj 872. Firm Buta Mal Dev 

Raj v. Chanan Mal 15 
41962) 66 Cal WN 262 = 1962 Cal 

LJ 230. Hansraj Manot v. M/s. 

Gorak Nath Champalal Pandey 14 
AIR 1962 Pat 25. Chaiman Lal v. 

Firm New India Traders Mica 

Merchants . 15. 16. 17, 21 
AIR 1961 SC 325 = (1961) 1 SCR 

982. Purushottam Umedbhei and +- 

Co. v. Manilal and Sons 19 
AIR 1956 Punj 24 = 58 Pun LR 

44 Dr. V. S. Bahal v. M/s. S. L. 

Kapur and Co. s13 
AIR 1955 Trav-Co 155 = ILR 

1954 Trav-Co 1058 Bank of 

Koothattukulam v. Itten Thomas 12 
AIR 1954 Hyd 172 = ILR _ (1954) 

Hyd 74. Firm Sunkeri Yadgirl- 

and Co. v. Union of India 9 
AIR 1952 All 695 = 1952 RD (HC) 
108. Ram Kumar Ram Chandra 

v. Dominion of India. sia, i 
AIR 1952 Nag 57 = 1952 Nag LJ 

40. Firm Kapurchand Bhagaiji v. 

Laxman Trimbak 11 
AIR 1944 Oudh 37 = 1943 Oudh 

WN 368, Sardar Singar Singh v 

Sikri Brothers 7. 8. 13 


J. C. Sinha and H. L. Agarwal. for 
- Appellant: K. D. Chatterjee. Guptesh- 
war Prasad and S. K. Varma. for Res- 
pondents. 
SHAMBHU PRASAD SINGH, J. :— 
This second appeal by the plaintif. a 
firm. arises out of a suit for recovery 
of Rs. 5,668.81 p. as unpaid portion of 


the price of Biri tobacco supplied on 
credit and Rs. 2,712.32 p. as interest 


thereon at the rate of Re. 1/- per cent. 
per month and Rs. 16.75 p. as the cost 
of pleader’s notice, the total claim be- 
ing Rs. 8,397.98 p. The question of law 
which arises for decision in this appeal 
is whether the shit has rightly been dis- 
missed by the courts below on the 
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ground that it-is barred under Section 
69 (2) of the Indian Partnership Act 
(hereinafter referred to as ‘the Act’) 
for the reason that the plaintiff failed to 
bring on the record before the trial 
Court documentary evidence showing 
that the partners of the firm as consti- 
tuted on the date of the institution of 
the suit were shown in the Register of 
Firms. Both the courts below have 
dismissed the suit on :the aforesaid 
ground. An application was filed be- 
fore the lower appellate Court for tak- 
ing as additional evidence a certified 
copy of the Register of Firms but that 
was rejected. In this Court too a simi- 
lar application has been filed. 


2. , The case of the plaintiff .is 
that it is a firm dealing in Biri tobacco 
with its head office at Phulauriganj at 
Patna City and during the period 27-10- 
54 to 4-4-1956 it supplied Biri tobacco 
to defendant No, 1. another firm at 
Kishanganj in the district of Purnea. 
Defendants Nos. 2 and 3 are said to be 
the partners of that firm, The articles 
supplied during that period were worth 
Rs. 37,611.03 p. of which the defendants 
paid only Rs. 31,942.22 p. The balance 
of Rs. 5,668.81 p. remained unpaid. 


3. Defendant No. 2 is father of 
defendant: No, 3. According to him. he 
had no concern with the firm. defendant 
No, 1, and defendant No. 3 was the sole 
proprietor thereof. Defendants Nos. 1 
and 3 in their written statement aver- 
red that the suit was barred by limita- 
tion and also by Section 69 of the Act. 
They also denied their liability for the 
entire amount as claimed by the plain- 
tiff and challenged the plaintiff's claim 
for interest on the ground that there 
was no contract for it. According to 
them, the contract etc, were entered in- 
to and finalised at Purnea and, there- 
fore, Patna courts had no jurisdiction 
to entertain the suit. 


4. The trial Court held that the 
suit was not barred by limitation and 
could be entertained by the court at 
I¢ further held that the plain- 
tiff was entitled to recover Rupees 
5,668.81 P. as claimed by it. but it was 
not entitled to interest till 10-12-1961. 
It was entitled to interest only from 
11-12-1961, the date on which the de- 
fendant received the pleader’s notice de- 
manding principal with interest. It how- 
ever, held that the suit was not main- 
tainable in view of the mandatory pro- 
visions of Section 69 (2) of the Act. The 
lower .appellate Court has confirmed all 
these findings of the trial Court. It 
may be stated here that -the plaintiff- 
appellant did produce in the trial Court 
evidence showing that the firm was re- 
gistered, The suit wag held barred 
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under Sectior 69 (2) of the Act merely 
because it failed to produce copy of 
the Régister of Firms showing who ‘vere 
shown therein as partners of the firm. 
5 5. In this Court. learned counsel 
for the appellant has conceded that the 
courts below have rightly disallcwed 
interest till 10-12-1961. Learned counsel 
for the respcndents .has also not chal- 
lenged any of the findings of tha ccurts 
below against ‘them, Thus, 20 other 
question exceot as stated in the oven- 
ing paragrapk of this judgment arises 
for decision in this appeal. | 

. & Section 69 (2) of “he, Act 
reads as follows: 

“No suit to enforce a right arising 
from a contract shall be institvted in 
any Court by or on behalf of a ärm 
against. any taird party unless the arm 
is registered and the persons suing are 


or have been shown in the Register of . 


Firms as partners in the Firm.” 

Mr. J. C. Sinha appearing on behalf of 
the appellant -has contended that Sec- 
tion 69 (2) of the Act is to be read 
together with Order 30 of the Code of 
Civil Procedure (hereinafter referred to 
as ‘the Code’) and in cases where the 
defendants do not claim a disclosure es 
required by Order 30. Rule 2 əf- the 
Code from the plaintiff as to. who the 
partners of the firm were on che date 
of the institution of the suit. the suit 
cannot be dismissed on the ground that 
the plaintiff has failed to produce Re- 
gister of Firms to prove that pertners 
in the firm as constituted on the cate 
of the institution of the suil were 
shown therein. He has further zontend- 
ed that even oral evidence to prove 
that they were shown in the Hegister 
of Firms is admissible and in cases 
where there has been no change in the 
constitution of the Firm betwzen its 
registration and institution of the suit, 
an inference can be ‘drawn -from: the 


certificate of registration itself that all. 


the partners in the firm are shown in 
the. Register af Firms. On the other 
hand. Mr. K. D. Chatterjee for the res- 
mondents has contended that Register of 
Firms being best evidence to prcve that 
all the partners in the firm as ccnstilu- 
ted on the date of the suit are shown 
therein must be produced in court end 
as the plaintiff failed to do that, its 
suit must be held not maintaineble for 
non-compliance with: the . marncatory 
provisions of Section 69 (2) of the Act. 
However, he concedes that Register of 
Firms being a_public document, certi- 
fied “copy of entries theréin are as gcod 
‘evidence as the original register itself. 

7. - The judicial opinion on the 
question as expressed in the decision of 
different High Courts of this zounfry 
are divergent and before expressing my 


é 


‘the case and the title does not 


own opinion on the question. I propose 


to examine various cases cited before- 
us in support of their respective con- 
tentions by learned counsel for either 


party. I would first take up the cases. 
which support the contention of learn- 
ed counsel for the appellant. In Sardar 
Singer Singh and Son v. Sikri Brothers, 
AIR 1944 Oudh 37 e Bench consisting’ 
of Thomas, C. J, and Ghulam Hasan. J. - 
(as he then was) held that where a re- 
gisterec firm sues as the plaintiff in: 
show 
that ary partners by name were suing, 
the second portion of sub-section (2) of 
Section 69 of the Act is not directly 
applicable to the case. In that case, the 
suit was instituted in the name of the 
firm through one of its partners and 
manager. That partner described him- 
self as plaintiff under: his signature in. 
the plaint and as “manager and partner 
general attorney’ in the verification. 
The defendants pleaded bar of Section: 
69 of the Act on the ground that the 
firm was not registered and also chal-- 
jenged the rigat of partner who had. 
signed as plaintiff to sue. It was held 
by the subcrdinate courts that the firm 
was a registered one and the person 
who had signed the plaint as partner 
and manager was not shown in the Re-- 
gister of Firms as a partner in the 
firm but it was further held that: 
though he could not bring the suit as. 


partner of the firm, he could maintain. 


the suit as its manager, Their Lord- 
ships held that as the cause title of the 
plaint did not. show that partners by” 
name were suing. introduction of the- 
word: ‘partner’ in the plaint after the- 
name of the manager was mere surplus- 
age and. therefore, second portion of 
sub-section (2) of Section 69 of the Act 
was not directly applicable to the case. 

8. In Ram Kumar Ram Chandra 
v. The Dominion of India; AIR 1952 AIL 
695 Wali Ullah and P. L: Bhargava. JJ. 
have held that even though a firm has: 
got no legal enzity and as a firm it is: 
not entitled to institute a suit. a suit: 
can be filed by the firm in accordance- 
with the provisions contained in Order-. 
30 of the Code and when such a‘ suit. 
is instituted in the name of the firm, 
it is really a suit by the partners of the- 
firm collectively and that description. 
of the firm “through ...... >" Was sur-- 
plusage. They have further held that: 
the firm being in fact the plaintiff and 
it being registered under the Act. pro-- 


‘visions of Section 69 (2)-of the Act: 


were complied with and hence the 
plaint could not be rejected for want 
of a copy of the Register of Firms 
showing the person through whom the . 
firm sued as its partners. They relied 
on the aforesaid decision in Sardar Sin— 
gar Singh’s case, AIR 1944 Oudh 37. 
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9. Relying on the two decisions, 


referred to _.above, a learned Single 
Judge of Hyderabad High ‚Court in 
Firm Sunkari Yadgiri and. Co, v. Union 
of India. AIR 1954 Hyd 172 has held 
that under sub-section (2) of Section 69 
of the Act it is not incumbent on -the 
plaintiff firm to produce the extract of 
the register of the firm showing the 
plaintiff to be a partner and that mere 
production of a certificate showing the 
registration of the firm is sufficient even 
in a case when a firm is suing a third 
party. In this case the suit was insti- 
tuted in the name of the firm under 
Order 30, Rule 1 of the Code. | 


10. In M. J. Velu Mudaliar v. 
. ori Venkateswara Finance Corporation.. 
_AIR 1971 Andh Pra 63, the question has 
been examined at great length by 
Parthasarthi, J. He examined almost 
all the decisions for and against the 
question under consideration and I am 
tempted to quote one of the paragraphs 
from his judgment in extenso. 


“In construing the provisions of 
Section 69 (2) one should bear in mind 
the procedure contemplated by Order 30 
for the institution of, suits by or against 
firms. ` Rule 1 of the Order 30 enables 
a suit to be filed in the name of the 
firm and any party to a suit may in 


such a case apply to a court for a state- 


ment of the names and addresses of the 
persons who were at the time of the 
accruing of the cause of action’ partners 
in such firm. If an application in that 
behalf is made the particulars \have to 
be furnished and verified in such man- 
ner as the court may direct. 
. (2) says that where persons sue ag part- 
ners in the name of the firm, ` any 
pleading or other document required by 
the Court to be signed. verified or certi- 
fied by. the plaintiff or the defendant 
may be signed, verified. or certified by 
any one of the partners suing in the 
‘mame of the firm. The expression “suing 
as partners” occurring in Section 69 (2) 
of the Partnership Act must be ` read 
and understood in the light of the pro- 
visions of Order 30. It is not unreason- 
able to infer that the requirement con- 
templated by the later part of sub- 
section (2) of Section 69 was intended -to 
come into play only in cases where `a 
disclosure of the names and. particu- 
lars is called for in accordance with 
the provisions of Order 30. I am in- 
clined to think’ that the conjunction 
‘and’ in Section 69 (2) has to be con- 
‘strued in the disjunctive sense. The 
context in which the 


used seems to imply that the legisla- 


ture used it in a disjunctive sense. If- 


sub-section (2) is to be read as prescrib- 
ing. the two pre-conditions in eal] cases 
of suits brought in the name of the 


Sub-rule ` 


conjunction is- 
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partnership firm.the provisions of Order: 
30 may be rendered nugatory. or in— 
effective. But if the conjunction and” 
is construed in a disjunctive sense. and. 
is read as ‘or’ the later part of sub-sec- 
tion (2) of Section 69 would come into: 
play only in those cases where a dis- 
Closure of the names and particulars is: 
made under Order 30, Civil Procedure 
Code.” 


The learned Judge has further held that: 
mode of proof of the ‘fact that names: 
of all the partners of the firm are en- 
tered in the Register of firms is not in. 
any way restricted and it is open to- 
the plaintiff to prove that by evidence 
other than the entry in the Register of 
Firms itself. The decree passed by the- 
Subordinate Court in the suit instituted: 
In the name of the firm represented by 
three persons describing as managing: 
partners was upheld by his Lordship- 
even though entry in the Register of 


Firms showing their names was ‘not 
brought on the record. 
11. Before considering decisions: 


which do not support the contention of 
appellant’s learned counsel - directly. T 
propose io take up cases which support 
the contention of learned counsel for- 
the respondents. In Kapurchand Bhagaj? 
Firm v. Laxman Trimbak, AIR 1952 
Nag 57, the order of the Subordinate: 
Court dismissing the suit on the ground 
of non-compliance of the second part 
of Section 69 (2) of the Act was upheld’ 
by a learned Single Judge. The manas- 
ing partner of the firm whose name was: 
mentioned in the plaint and who hag 
examined himself as P.W. 1 had admit- 
ted in oral evidence that- there were- 
three partners in the firm. The entry 
in the Register of Firms showing their- 
names was not proved either by pro- 
duction of the original or certified’ 
copy. According to’ the learned Judge, 
it could not .be proved by secondary 
evidence in the suit and.the suit, there-- 
fore. was not maintainable. 


12.. In.Bank of Koothattukulam: 


-v. Itten Thomas. AIR 1955 Trav-Co 155 


the order of dismissal of the suit of the 
court below on the ground that it was- 
mot maintainable as the firm was ` not 
registered on the date of the institution 
of the suit was upheld. In the case 
before uS we are not concerned with 
the question whether the registration 


of the firm subsequent to the institu-- 


tion of the suit can cure the defect. 
Casually it was also observed that com- 
pliance of the second part of Section 69 
(2) of the Indian Partnership Act was 
mandatory. 


13. In Dr, V. S. Bahal v. M/s. 
Kapur and Co.. AIR 1956 Punj 24, @ 
Bench of Punjab High Court dissented 
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from the decision of Oudh Chief Court 
in Sardar Singar Singh’s case AIR 1944 
Oudh 37 and held that where tae suit 
at the time cf its institution suffered 
from the defect that one of the part- 
mers of the firm who had been a part- 
ner for several years had not at the 
time of the institution of the sit been 
shown in the Register of Firms as a 
partner. the suit was barred under Sec- 
tion 69 (2) of the Act, The learned 
Judges further held that removal of the 


defect pendente lite would not make 
the suit mainzainable. 

14. In Hansraj Manot v. M/s. 
Gorak Nath Champalal Pandey. (1962) 


66 Cal WN 262 a learned Judge of the 
Calcutta High Court sitting singly has 
held that the word ‘and’ in Section 69 
. (2) of the Act cannot be interpreted to 
mean ‘or’ and on the plain meaning cf 
that sub-secticn, if a firm institutes a 
suit. both the conditions namely, the 
registration of the firm and the entry cf 
the names of the partners of tne firms 
in the Register of Firms must be satis- 
- fied even if che suit is on behalf cf 


the firm as these two conditicns are 
mandatory and cumulative, 
15. In Firm Buta Mal Dev Rej 


y. Chanan Mal, (AIR 1964 Ptnj 270), 
Falshaw, C. J. and {Harbans Singh. J. 
have held that when a suit is instituted 
in the name of a firm, the suit is on 
behalf of all the partners and mob only 
such of them as are shown in the Re- 
gister as suck and, therefore, if the 
firm constituted of partners more than 
as shown in the Register of Firms, the 
suit must fail as not maintainab_e under 
Section 69 (2) of the Act. They dis- 
sented from a Bench decision of this 
Court in Chaiman Lal v. Firm New 
india Traders Mica Merchants. AIR 
1962 Pat 25 to which I shall refer sub- 
sequently. It is not clear from the 
facts of the case whether any disclo- 
sure of the names of the partners as 


contemplated by Rule 2 of Order 30 cf: 


the Code was claimed for by th2 defen- 
dants in that suit. 


16. Learned counsel for the res~, 


pondents strongly relied on the Benca 
decision of Gujarat High Court in Bha- 
rat Sarvodaya Mills Co. Ltd. v. M/s. 
Mohatta Brothers a Firm. AIR 1969 Guj 
178 which is also a decision in whicn 
the question has been considered at 
length. Learned Judges after examin- 
ing a good number of decisicns held 
that the word ‘and’ in Section ‘69 (2) of 
the Act was used in conjunctive sense 
‘and not in disjunctive sense. They also 
dissented from the aforesaid decision of 
this Court in Chaiman Lals case AIR 
1962 Pat 25. With reference to the facts 
of that case it has. however. to be noted 
‘that the suit was. filed in the name of 


A. I. Re 


the firm and the plaint was signed and 
verified by one partner Shiv Ratan G. 
Mohatta and that in the written state- 
ment a specific plea was taken that the 
plaintiff firm ` could not maintain the 
suit as constitution of the firm had been 
changed. In view of the great reliance. 
placeg by learned counsel for the res- 
pondents on this decision. I would like 
to quote one paragraph from it in ex- 
tenso, 

"Now we would turn to Section 69 
(2) of the Act which is the relevant 
section to be interpreted by us. Sec- 
tion €9 (2) runs as under. . 


‘No suit to enforce a right arising 
from a contract shall be instituted in 
any Court by or on behalf of a firm 
against any third party unless the firm 
is registered and the persons suing are. 
or have been shown in the Register of 
Firms as partners in the firm.’ 


section 69 (2), therefore bars a 
suit against a third party if it is for 
enforcing a right arising from a con- 
tract. The bar equally applies both to 
suits by the firm as well as suits on be-~ 
half cf the firm. Two mandatory re- 
quirements which must be fulfilled be- 
fore euch a suit can be filed to enforce 
a contractual right by the firm or on 
behali of.the firm (sic} and (2) that the 
persons suing are or have been shown in 
the Register: of Firms as partners of 
the firm. As the section creates a bar 
to the suit, the requisite conditions will 
have to be treated as mandatory condi- 
tions. Unless these two conditions are 
fulfilled there would be a fatal bar to 


the entire suit and it would be wholly 


incompetent in a court of law. A plain 
literal reading of the section shows - 
that both these conditions are cu- 
mulative conditions as they have been 
joined ‘by the conjunction ‘and’ and not 
by tha disjunctive ‘or’, We would con- 
sider in a moment the. contention of 
Mr. Nanavati that the second condition 
is inapplicable by its nature to a suit 
by a firm, Prima facie. on a plain lite- 
ral reading of Section 69 (2). both these 
mandetory conditions must be held to 
be cumulative conditions and both of 
them must be complied with to show 
that a suit to enforce a contractual 
right Dy or on behalf of a firm is main- 
tainable against.a third party. These 
two conditions are enacted for protect- 
ing a third party. who enters into a 
contract with the firm. If the firm is 
registered and the partners acting for 
the firm have their names shown in. 
the Register of firms: as partners in 
the fizm the third party would have a 
complete protection when. he enters in- 
to such a contract. Looking to the pur 
pose underlying Section 69 (2). it is ob- 
vious that both these. conditions must 
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be cumulative conditions. If only a 
firm was registered and thereafter it 
was reconstituted by introduction of 
mew partners unless the second condi~ 
tion is.fulfilled. the third party would 
mot have adequate protection as it could 
mot check up whether they were part- 
mers of the registerd firm when such 
persons purport to act as a partner in 
the firm while dealing with the third 
party, Section 69 (2) creates a bar not 
only in cases where the suit is by the 
firm but also where the suit is on behalf 
of the firm. The suit by the firm can 
be filed as we have already discussed 
. under Order 30. Rule i. by bringing it 
in the name of the firm mentioning the 
in the cause title and the plaint 
being verified by one of the partners 
at the time of accrual of the cause of 
action, The suit on behalf of the firm 
can be filed equally by all the partners 
who are compromisees and all of whom 
are under Section 45 of the Indian Con« 
tract Act, 1872. joined together in en- 
forcing the promise against a i 
party promisor. The suit by a firm as 
we have already discussed. is only a 
procedural provision for tbe purposes 
of the firm of the suit. but in reality 
even a suit by the firm is a suit by all 
the individual partners at the time of 
accrual of the cause of action, There. 
fore, there would be no rhyme or reason 
for the Legislature to provide two dif- 
ferent conditions when the suit is by a 


firm or when the suit is by individual ` 


partners merely because for the sake of 
convenience in filing a suit a different 
procedure was laid. down in Order 30 
to enable a firm to bring a suit in the 
Firm name. Therefore. on a plain lite 
ral construction we must hold that in 
both the cases where the suit is by a 
firm or on behalf of the firm both of 


these mandatory conditions must be cu- 


mulative conditions.” 


17. At this stage I would like fo 
gefer to a Bench decision of this Court 
in AIR 1962 Pat 25. It appears from 
the facts of the case that the firm was 
registered only with two partners. 
Three more partners became - partners 


of the firm subsequent to the registra. 


tion and in the plaint itself it was stated 
that on the date of the institution of 
the suit the firm constituted of five 
partners. . They did not care to get 
their names entered in the registration 
certificates as partners. It was argued 
that in such circumstances the suit in 
the name of the firm was not maintain- 
able. Their Lordships held— 

“But, there is nothing in the Part- 
nership Act to. indicate that in such a 
contingency the suit shall feil. Section 
69 (2) of the Act lays down that no suit 
fo enforce a right arising from a con~ 
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tract shall be instituted by or on be- 
half af a firm against any third party. 
unless the firm is registered and the 
persons suing are or have been shown 
in the Register of firms as partners. 
This has, however.’ to be read with 
Order ' 30, Rule 1 of the Code of Civil 
Procedure. These provisions read toge- 
ther apparently, mean that when a suit 
is instituted in the name of a register- 
ed firm. only those persons who are re- 
gistered as partners of the firm can get 
the benefit of a decree in favour of the 
firm or shall be liable for a decree 
against the firm. Subject to these con- 
ditions, the suit is © maintainable, and 
for purposes of this suit only Chand 
Mull and Satya Narain Sarda, who are 
registered in the registration certificate 
shall be deemed to be partners of the 
plaintiff firm.” 

As observed earlier, Punjab High Court 
and Gujarat High Court have dissented 
from this decision as. in the opinion of 
the learned Judges of those Courts, the 
decision was not correct. For the rea- 
sons which I shall state hereafter, in 
my opinion, the decision is correct and 


it was rightly held that the suit ‘was 
maintainable. However, I doubt the 
correctness of the observations. 

“When a suit is instituted in the 
mame of a registered firm. only those 


persons who are registered as partners 
of the firm can get the benefit of a 
decree in favour of the firm or shall be 
liable for a decree against the firm”. 
But. the correctness of the decision does 
mot depend on these observations. 


18. There is another decision by 
a learned Single Judge of this Court in 
Basant Lal Jain v. Union of India (AIR 
1965 Pat 426) which according to the 
submission of learned counsel for ‘the 
parties partially supports the conten- 
tion. of learned counsel for the appel- 
lant and partially that of learned coun- 
sel for the respondents, The-suit was 
not instituted in the name of the firm. 
It was instituted by the partners of 
course stating that they were partners 
of the firm. The suit was dismissed by 
the trial Court and appeal against that 
decree was also dismissed by the lower 


‘appellate Court which held that as the 


plaintiffs failed to establish that they 
were persons who were shown in the 
Register of Firms as partners in the 


firm within tha meaning of sub-section 
(2) of Section 69 of the Act, the suit 
must fail. As the value of the suit 
was less than Rs. 1000/-. a civil revi- 
sion was filed in this court and it re- 
fused to inter-ere with the decree of 
the lower appellate Court. The learned 
Single Judge held that provision of 
Section 69 (2) of the Act was manda- 
tory. It was urged by learned counsel 
for the petitioner that the defendants 
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did not challenge that the names of the 
plaintiffs were entered in the Register 
of Firms. The argument was rejected 
on the ground that the plaintiffs did 
not specifically state that thei? names 
‘were registered in the Register and, 
therefore. the defendants were not call- 
ed upon either to admit or deny such 
an allegation. It was further observed 
that besides there was nothing on the 
record in: the absence of the document 
filed by the plaintiffs at the time of 
arguments in the court below to show 
that the plaintiffs names were entered 
in the Register, It is this otservation 
on which learned counsel for tke 


ap- 
pellant before us has relied and sub- 
mitted that according to this decision, 


other evidence was also admissible to 
prove the fact that the plaintifs names 
were entered in the Register 33 Firms. 
In my opinion. if it is held that a suit 
instituted in the name of the frm must 
fail if it is mot shown that names of the 
partners have been entered in the 
Register- of Firms. then the fact of entry 
in the Register cannot be proved by 
evidence other than the Registe- itself 
or certified copy thereof unless it is 
proved that the Register has been de- 
stroyed or not available and secondary 
evidence of the contents thereon? is ad- 
missible in ‘accordance with the provi-~ 
sions of the Indian Evidence Act. The 
observation in this case by the learned 
Single Judge was mere casual and it 
cannot be given the meaning assigned 
ie it by learned counsel for the appel- 
t. - . 


19. Reliance has been maced on 
the decision of the Supreme Court in 
Purushottam Umedhbhai and Co, v. Mani- 
lal and Sons (AIR 1961 SC 325). by 
learned counsel for the appeilant on 
that portion’of the judgment where it 
has been held that when the suit » was 
instituted in the name of the firm. omis- 
sion of some of the partners was mere 
misdescription and suit would not be 
barred by limitation if the defect was 
removed by adding' the name of the 
partner after the expiry of tke period 
of limitation. The plaintiff firm was car- 
rying on business at Singapore and not 
in India. Therefore. provisions of Order 
30 of the Code-in terms were not attract- 
ed to the suit. Learned counsel for 
the respondents has relied on the obser- 
vation in this judgment of the Supreme 
Court that suit by or against a firm is 
a suit by or against all the partners of 
the firm. In my opinion. this decision 
of the Supreme Court is of nc help to 
either of the parties, inasmuch as. their 
Lordships were not considering the 
scope and effect of Section 62 (2) of 
the Act. 

20. Learned counsel for the Tes- 
pondents has also placed reliance on 


Pucshuttam Das & Co. v. R. R. Brothers 


A.I. R, 


the Full Bench decision of this Court 


in Smt. Fula Devi v. Mangtu Maharaj 
(AIR 1969 Pat 294) (ŒB). This decision 
was given in relation to Section 4 of 
the Bihar Moneylenders (Regulation of 
Transactions} . Act, 1939. hereinafter re~« 
ferred to as ‘the. Bihar Moneylenders 
Act? and it was held that in view of 
the act that under the first paragraph 
of Section 4 of that Act. the onus to 
prove as a matter of law that the suit 


for zecovery of loan was entertainable 


under that section without registration 
was on the plaintiff. Learned counsel 
for the respondents has cited this deci« 
sion in support of his contention that 
it is for the plaintiff firm to establish 
that names of the partners of the firm 
as constituted on the date of the insti- 
tution of the suit have been entered in 
the Register of Firms irrespective of’ 
the fact whether the defendants raised 
that plea in their written statement or 
mot. That decision also. in my opinion, 
is not of any real help to the respon- 
dents firstly for the reason that while 
Section 4 of the Bihar Money-lenders 
Act starts with the words ‘No court 
shall entertain a suit’ there are no such 
words in Section 69 of the Act. The 
language used in Sections 69 (1) and 69 
(2) is "No suit ... shall be instituted in 
any court. It is. therefore. possible to 
contend that while Section 4 of the 
Bihar Money-lenders Act. like Section 
3 of the Indian Limitation Act casts a 
duty on the court itself irrespective of 
pleadings of the parties to find out 
whether the suit can be entertained or 
not, the investigation as to registration 
of zm and entry of the names of the 
partrers thereof in the Register of 
Firms will depend on the pleadings of 
the parties. In case these facts are ase 
serted and they are not denied in the 
written statement. no evidence need be 
led on behalf of the plaintiffs firm in 
support of those allegations, Even as=< 
suming that Section 69 of the Act also 
casts a similar duty on courts as is 
cast by Section 4 of the Bihar Money- 
lenders Act, in my opinion. on the lans 
guage of Section 69 (2) ‘itself all suits 
filed in the name of the firm or even 
in the names of the partners cannot 
fail on the ground that names of the 
partners have not been shown in the 
Register of Firms. As it appears from 
the provisions of Chapter V of the Act, 
new partners may be introduced: in 
the firm and existing partners may also 


-gọ out of it either by retirement or by 


expulsion or by insolvency or by. death. 
In such cases, the firm is not dissolved 


ipso facto. Whether the firm will be 
dissolved or not will depend on the 
terms of the contract between the part- 
ners at the time of the constitution of 
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the firm. Section 63 of the Act which 
provides for notice to the Registrar of 
any change in the constitution of a 
registered firm does not say that when- 
ever any change takes place in the 
constitution of the firm by going out of 
a partner or coming in of a new part- 
ner, a notice of that fact shall be given 
to the Registrar, The expression used 
in this section is ‘may give notice to 
the Registrar of such fact’. Therefore, 
it is not obligatory on the members of 
the firm to give notice to the Registrar 
of the change in the constitution of 
the firm by going out of a partner or 
coming in of a new partner. Now. the 
language used in Section 69 (2) is ‘the 
persons suing are or have been shown 
in the Register of Firms as partners in 
the firm’. Both ‘are’ and ‘have been’ are 
in present tense. Of course. the former 
in the present imperfect and the latter 
in the present perfect continuous tense. 
If the intention was that the suit must 
fail in case all the partners constitut- 
ing the firm on the date of the institu- 
tion of the suit are not shown in the 
Register of Firms as partners in the 
firm, there was no necessity of using 
‘are’ or ‘have been’ two verbs in the 
same clause.’ In my opinion. the re- 
quirements of sub-section (2) of Section 
69 are that it must be established first~ 
ly that the firm is registered one, and 
secondly either where all the partners 
sue. they are in fact partners of the 
firm on the date of the institution of 
the suit irrespective of the fact whe~ 
ther their names are shown in the Re- 
gister of Firms or not. or where the 
Suit is not by all. but only some of the 
partners, their names have been enter- 
ed in that Register. In other words, 
where the suit is not in the name of 
the firm itself but in the name of the 
eee it can be instituted either by 
whether their names are shown in the 
Register of Firms or not. or by such 
of the partners only of the firm whose 
names have been shown in the Regis~ 
ter of Firms. Results in suits on behalf 
of such of the partners only whose 
names are shown in the Register of 
Firms will bind the firm, i.e.. all the 
partners even those who have not cared 
to get their names entered in the Re- 


gister of Firms by giving notice to the 


Registrar under Section 63 of the Act. 
Therefore, where the suit is by the firm 
itself or by ell the partners of the firm, 
it is not necessary to establish that names 
of all the partners of the firm have 
been shown -in the Register of Firms. 
Only when only some of the partners 
of the firm institute a suit on behalf 
of the firm and an objection is taken 
by the defendants that they do not by 
themselves alone constitute the firm on 
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the partners ‘irrespective of the fact. 
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the date of the institution of the suit, 
they can’ claim that the suit is main- 
tainable on account of the fact that 
they alone have been shown in the 
Register of Firms as partners of the 


21. The view taken by me is 
supported by the decision of a learned 
Single J udge of Mysore High Court in 
M. A, Hussain v. M/s. Panchamal Vasu- 
dey Ganapath Kamath and Bros. (AIR 
1970 Mys 299) in the following pas- 
sage i- 

“It is clear from this provision that 
there are two alternatives available in 
the second condition. The persons suing 
may establish either that they are part- 


‘mers on the date of suit or that they 


are persons whose names are shown in 
the register of firms as partners in 
the firm. As . already ' observed. the 
second alternative. namely. the fact that 
the names of the persons suing ‘have 
been shown in the Register of Firms as 
partners of the firm can be established 
either by producing relevant Register 
of Firms or a certified copy of the same 
and not by adducing oral evidence. But 
there is no legal bar ta prove the first 
alternative, namely. that the persons 
suing are partners of the firm by adduc-` 
ing evidence other than the Register of 
Firm or its certified copy. It appears 
that pointed attention of the court has 
mot been invited to the first alternative 
of the second condition in above refer- 
red case decided by.the Nagpur High 
Court. In my opinion, the persons suing 
must either in fact be partners on the 
date of suit or must be persons whose 
mames are shown as on the date of suit 
in the Register of Firms as partners of 
the firm. Even if the names of the part- 
mers suing have not yet been entered 
in the Register of Firms, they can still 
institute the suit by proving that they 
are in fact partners of the firm on the 
date of suit. That can only be proved 
by evidence other than the Register of 
qe? 


I say with respect that interpretation 
put by learned Single Judge of Mysore 
High Court on second condition of Sec- 
tion 69 (2) of the Act is correct. This 
yiew is also supported by the Bench 
decision of this Court in Chaiman Lal’s 
ease, AIR 1962 Pat 25 already noticed 
earlier holding that a suit on behalf of 
the firm only by the partners whose 
mames have been shown in the Regis- 
ter of Firms is maintainable. However, 
as observed earlier. the result in a suit 
instituted on behalf of the firm by such. 
partners whose names have been shown 
in the Register of Firms will bind the 
firm and all the partners in the firm. 
22. The Indian Partnership Act 
was enacted in the year 1932, The pro- 
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‘ visions of the Indian Contract Act which 
were repealed by the Act -ard which 
governed the Jaw relating to partner- 
ship in this country before 1932 con- 
tained no provision similar to Section 
69 of the Act. Order 30 of the Code of 
Civil Procedure was already tiere, a 
framers of the Act did not consider i 
necessary to repeal or modify any part 
of Order 30 of the Code. Rule 2 of 
Order 30 of the Code runs as fcllows.: 
“2 (1) Where a suit is instituted br 
partners in the name of their firm. the 
plaintiffs or their pleader-shal.. on de- 


mand in writing by or on beheli of anv: 


defendant. forthwith -declare in writing 
the names and places of residence of 
all the persons constituting the firm on 
whose behalf the suit is instituted. 


(2) Where the plaintiffs or their 
pleader fail to comply with any Jemand 
made under sub-rule (1). all proceed- 
ings in the suit may. upon ar applica- 
tion: for that purpose. be stayed upon 
such terms es the Court may direct. 


(3) Where the names of the ~ pari- 
ners are deciared in the manner refer- 
red to in sub-rule (1) the suit shal 
proceed in the same manner. and the 
same consequences in all respects shall 
follow as if they had been named as 
plaintiffs in the plaint. 


_ Provided that all the proceedings 
shall nevertheless continue in the mame 
of the firm.” 


According to it. when a suit is institut- 
ed in the name of the firm. tre plain- 
tiff need not disclose who are rartners 
of the firm either in the plaint itself or 
subsequently thereafter unless a de- 
mand for disclosure as contemplated by 
this rule is made by or on behalf of 
any defendant. If the interpretation 
put on second condition of Section 69 
(2) of the Act by learned counsel for 
the respondents is accepted. then in 
each case the plaintiff firm shzll have 
to disclose names of all the partners 
constituting the firm on the-dacve of the 
institution of the suit and to prove that 
their names are shown in the Register 
of Firms irrespective of the fact whe- 
ther there is any demand ir writing 
by or on behalf of any defendant for 
disclosure of the names of the partners. 
In other words. Rule 2 of Order 30 of 
the Code will be rendered nugatory. It 
is not possible to think that the framers 
of the Act were not aware of Rule 2 
of Order 30 of the Code. and if they 
would have intended to make it nuga~ 
tory by enacting the second condition 
in Section 69 (2) of the Act, they would 
have very well repealed it. This also 
shows that the view taken by me ear- 
lier as to scope of Section 69 (2) of the 
Act is correct and the interpretation 
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-are entered in it as partners in 


AIL R 


put upon it by learned counsel for the 
respondents is not correct, I respect- 
fully disagree with the view taken in 
the decisions which support his -tony 
tention. In my opinion, as it has been 
proved that the firm was registered, 
the suit instituted by it cannot be held 
to have been barred under Section 69 
(2) of the Act on the ground of non- 
production of the original or certified 
copy of the entry in the Register of 
Firms showing that all the partners 
who constituted the firm on the date of 
the institution of the suit are shown 
therein as partners in the firm. when 
the defendant did not make any de= 
mand from the plaintiff for disclosure 
of partners’ names. Further. there is 
oral evidence on the record ‘to show 
that all the partners who constituted 
the firm on the date of the institution 
of the suit are partmers in the firm 
and, therefore. the second condition of 
AF 69 (2) of the-Act ig also satise 
ed. , 


23. Now I will proceed on the 
assuroption that the interpretation puf 
by lsarned counsel for the respondents 
on Section 69 (2) of the Act is correct, 
In that case I feel that it is necessary 
in the ends of justice and to enable us 
to pronounce judgment in the case to 


. take as additional evidence the certified 


copy of the entry in the Register of 
Firms showing that names of all the 
partrers who constituted the firm on 
the date of the institution of the te: 
the 
firm. Let this be marked as Ext. 7. As 
we curselves think that it is necessary 


to teke that document as additional 
evidence to enable us to pronounce 
judgment in the case other provisions 


of Order 41. Rule 27 of the Code. as 
amended by this Court, will not be a- 
bar co taking that document in evi- 
dence. There is absolutely no merit in 
the observation of the lower appellate 
Court that as the document shows 
Chandu Bhai Patel as partner of the 
firm and not Chandu Bhai Mani Bhai 
Patel as claimed in the suit. it is of no 
help to the  plaintiff-appellant Mani 
Bhai is the name of the father of 
Chaniu Bhai who is the partner and 
that has been added to his name in the 
suit according to the custom prevailing 
in that part of the country to which he 
belongs. The court of appeal below has 
committed an error of record in ob- 
serving that Chandu Bhai Patel ceased 
to be a partner of the firm on 5-10-1960 
before the institution of the suit. This 
document proves that all the partners 
who zonstituted the firm on the date of 
the institution of the suit have been 
shown in the Register of Firms and ful- 
fils the requirement of second condis 
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tion of Section 69 (2) of the Act as 
interpreted by learned counsel for the 
respondents. 


24. In the result. IJ would allow 
the appeal. set aside the judgments and 
decrees of the courts below and decree 
the plaintiffs suit as against defendant 
Nos. 1 and 3 for recovery of a sum: of 
Rs. 5,668-81 P. as unpaid portion of the 
price of Biri tobacco supplied on credit 
to them with interest at the rate of 12 
per cent. per annum from 11-12-1961 
to the date of the institution of -the 
suit and 6 per vent. per annum pen- 
dente lite and future from the date of 
the institution of the suit till its reali- 
sation: The plaintiff-appellant shall also 
be entitled to a decree for Re. 16-75 P. 
as cost of pleader’s notice over and 
above the aforesaid amount together 
with pendente lite and future interest 
at the rate of 6 per cent. per annum 
from the date of the institution of the 
suit till the realisation of the decree, 
and costs of the suit throughout. 


MUKHERJI, J.:— 25. I agree 
Appeal allowed. 


t 
fiannis 
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Bishwanath Bishwakarma and 
others, Petitioners v. Rameshwar © Kuar 
and others, Opposite Party. 

Civil Revn. No. 1333 of 1970. Dj/- 
20-9-1972. from order of Y. N. Bhatt,- 


4th Addi. Sub-J.. Chapra, D/- 21-9-1970. 

Index Note:— (A) Bihar Tenancy 
Act (8 of 1885), S. 49-M — Protection 
under is available only to Loharas or 
Lohras who belong to scheduled tribes. 


Brief Note:-— (A) The protection 
under Presidents notification (Bihar 
“Gazette, D/- 21-8-1951) applies only by 
Loharas or Lohras who belong. to the 
scheduled tribe and not to Lohars i.e. 
black-smiths by caste which is mot 
adivasi or aboriginal community... 

(Para 4) 


Petitioners; 
Opposite 


for 
. for 


Roy. 
Sinha, 


Ajit Gopal 
Tribeni Prasad 
Party. 

ORDER :— The petitioners are the 
judgement-debtors, They have filed this 
application against the order of the 
executing Court rejecting their objec- 
tion under Section 47 of the Code of 
Civil Procedure, which was to the effect 
that Section 49-M of the Bihar Ten- 
ancy: Act operated as a bar to any order 
being passed by the court for the sale 
of their tenancy: land on the ground 
that they are Lohars by caste and thus 
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belonginz to the Scheduled Tribes. Tha 
objection thus preferred by the peti- 
tioners has been rejected. substantially ` 
on two grounds. Firstly. the executing 
Court has taken the view that the peti- 
tioners are not members of the Sche~ 
duled Tribes to which the relevant 
notification contained in the Bibar Ga- 
zette Part [II dated the 21st August, 
1957 reates. The notification ' mentions 
‘Lohara’ or ‘Lohra’ as a member of the 
Scheduled Tribe as per the order of 
the President of India made under the 
Scheduled Castes and Scheduled Tribes 
Lists (Modification) Order, 1956, where« 
as the petitioners are Lohars or black~ 
smiths by caste. In other words. al- 
though the petitioners might have been 
following the profession of smithy 
which the members of the Scheduled 
Tribe, Known as Lohara or Lohra fol- 
low, no conclusion can be drawn that 
the petitioners are entitled to the pro- 
tection of Section 49-M of the Bihar 
Tenancy Act. 


= & Tne second ground, upon 
which the petitioners’ objection has 
failed in the trial Court, is that the plea 
which -hey put forward on the basis of 
Section 49-M of the Tenancy Act. is no 
longer available to them on the ground 
of constructive res judicata. 


3. So far as the second ground 
of the decision of the executing Court 
is concerned, I am of opinion that it is 
not sound. If otherwise the provisions 
of Section 49-M of the Tenancy Act are 
attracted. then they would operate as a 
total bar to the exercise of the power 
of the court to direct the sale of the 
petitioners’ tenancy land. This bar is 
upon the exercise of the power of the 
court quite irrespective of any, plea 
having been raised to that effect or not. 
In oth2> words. it is an absolute bar 
which cannot be got over on the 
ground that a plea to this effect is bar- 
res judicata. Se- 
condly. I am of the opinion that the 
bar of constructive res judicata is~ not 
applicable as the executing Court has 
held, The executing Court has referred 
to an earlier order passed in the same 
executicn case on the 18th June, 1965, 
for the purpose of holding that it would 
operate as constructive res judicata. But 
I find on referring to that order that 
all thet it transpired then was that the 
court had directed the  decree-holders 
to take steps`for issue of sale proche- 
mation and in pursuance of the said 
direction by the said executing Court 
the decree-holders had filed a sale pro~ 
eclamation wherein it was proposed to 
bring the petitioners’ tenancy land in 
question to sale. But no order had been 
massed by the court thereafter for the 
issue of sale proclamation as filed. The 
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reason was that before any such order 
could be passed for the issue of sale pro- 
clamation, certain objection was taken by 
the petitioners to the maintaincbility of 
the execution case. The objection, which 
they had then taken. was subsequently 
withdrawn and again before any order 
for issue of the sale proclamation could 
be made, the petitioners filed a second 
objection. under Section 47 of the Code 
of Civil Procadure. on the score of 
satisfaction of the decree by payment 
out of court. This second objection suc- 
ceeded in the executing Court but it 
was dismissed by this Court, Thereafter 
the execution case was again restored 
to its file and on the 25th February, 
11970. the decree-holders filed another 
sale proclamation in respect of the 
ahcy land of the petitioners. On 
Sth June, 1970, the executing Court for 
the first time passed an order for. issue 
of sale proclamation in respect ož. the 
petitioners’ tenancy land in question 
fixing 3rd August. 1970. for sale In the 
meantime on the 30th June..1970, the 
petitioners filed their present cbijection 
m the basis of the provisions of Section 
49-M of the Tenancy Act. It is quite 
clear that during the pendency of the 
present objection, which was registered 
“as Mise. Case No. 8 of 1970, no order 
of the execution Court can  onpessibly 
operate as bar by constructive res judi- 
cata, against the plea taken by the peti- 
tioners. and. as I have already pointed 
out, prior to the 5th June, 1970 no 
order had been. passed by the executing 
Court for the issue of sale proclamation 
against the petitioners’ tenancy land, 
which might possibly operate as res 
judicata against the plea now taken by 
the petitioners. I would not. therefore, 
reject the petitioners’ objection on the 
ground of constructive res judiceta. 

4, The real question for consi- 
deration is whether the ‘protecton of 
Section 49-M of the Tenancy Act is 


available to the petitioners. In other 
words, are the petitioners Loharas or 
Lohras as stated in the Presdential 


Notification published in the Bihar Ga- 
zette of the 21st August. 1957. to which 
I have made reference above, A peru~ 
sal of the Scheduled Tribes listed in 
the Presidential] order leaves no room 
for doubt that Lohara or Lohra, men- 
tioned in Item No. 21 of the seid list 
in Part HI of Schedule DI is intended 
to refer to the aboriginal or Adivasi 
community. popularly known as such. 
and not to Lohars or blacksmiths, who 
do not belong to the Scheduled Tribes. 
earned counsel for the petitioners has 
drawn my attention to the Biher Ga- 
zetteers of the district of Saran. edited 
by P. O. Roy Chaudhury in 19€0, at 
page 211 in Chapter V, of which the 
following passage occurs’ 
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“The metal worker or smith work- 
ed on metal and catered to the needs of 
the villages. This industry is still carri- 
ed on by a community known as deni 


5. In my opinion, Lohars. ate 
red to in the District Gazetteers of 
Sarar are not the same community as 
Loharas or Lohras mentioned in the 
Presidential order, referred to above, 
I. therefore. hold that the petitioners 
are not entitled to the protection of 
Secticn 49-M of the Tenancy Act. In 
the result, I uphold the order of the 
executing Court and dismiss this appli- 
cation, but in the circumstances there 
will be mo order as to costs. 


Application dismissed. 
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B. D. SINGH, J. 

Ram Pukar Singh and others, Ap- 
pellants v. Sita Ram Mahton and others, 
ciara 

A. F. A. D. No. 55 of 1970. D/- 
11-9-1372. from decision of M. M. Shu- 
Ka ist Addl, Sub-J.. Chapra. D/- 10-10- 

Index Note:— (A) C. P. C.. Ss. 100, 
10i — Interference in second: appeal — - 
Exieni. 

Brief Note:— (A) The High Court, . 
in second appeal. would not interfere 
with en adequately reached conclusion 
of first appellate Court that the depo- 
sition of a particular witness had no 
evidentiary value. (Para 12) 

Index Note:— (B) Evidence Act 
(1872), S. 18 — Admission of co-defen- 
dants how far binds other defendants. 

Brief Note:— (B) Though admission 
of a co-defendant ipy interested in 
the subject-matter of the suit binds 
other defendants, where the first appel- 
late -Court, on scrutiny, doubted the 
evidentiary value of the deposition of a 
co-defendant. his admission loses its 
binding nature. AIR 1946 Pat 278. Dis- 


tinguished, (Para 12-A) 
Index Note:— (C) C. P. C.. Ss. 100, 
101 — Second ‘ appeal —— Findings of 


fact of first appellate Court — Interfer- 
ence — Extent. 
Brief Note:-— fC) The High Court 
would not. in second appeal, interfere 
with findings of fact of the first appel- 
late Court when based oon inferences 
drawn from the documents which are 
not instruments of title (such as gift 
deed) end they admit of two interpre- 
tations. AIR 1934 PC 112 and AIR 1960 


-Pat 407. Rel, on. Case law referred, 


‘(Para 13) 
JP/EQ/F768/72/SNV, 
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Index Note:— (D) Cr. P. C.. S. 145 
— Finding .as te possession in proceed- 
ings under — Evidentiary value. 


Brief Note:—-(D) Findings as to 
possession in proceedings under S. 145 
have evidentiary value on the point of 
possession till reversed by the compe- 
tent Civil Court, AIR 1959 SC 960. Re- 


ed on. (Para 15) 
Index Note:— (©) C. P. C.. Ss. 100- 
101 — Second appeal — Findings of 


fact- Interference by High Court, 


Brief Note:-— (E) High Court does 
mot interfere with findings of fact re- 
corded by the lower appellate Court 
merely because that court has not ex- 
pressly refuted the reasons given by the 
trial Court. (Para 16) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1049 = (1970) UJ (SC) 
874. Radha Nath Seal v. Hari- 
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AIR 1968 SC 466 = (1968) 1 SCR 
617, Smt, Sonawati v. Sri Ram 13 
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1966 = 1969 SCD 257. Jagadamba 
Prasad v. Brighu Nath Dixit 13 

(1967) Second Appeal No. 176 of 
1967 (Pat.) è 14 
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AIR 1964 Pat 187 = 1964 BLJR 


152. Sheojee Tiwari v. Prema 
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Ramalingam Chettiar 13 
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Secy. of State for India in Coun- 

cil v. Rameswaram Devasthanam 13 
AIR 1922 Pat 447 = 72 Ind Cas 634, 

Triloke Prasad’ Singh v. Umanand 
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Kailash: Rai, Devi Prasad Sharma 
end Nawal Kishore Sharma, for Appel- 
lants; Jaleshwar Prasad, R. S, Sinha and 
_S. M. Siddique, for Respondents, 


JUDGMENT :— This second appeal 


by the plaintiffs is directed against the 
judgment and the decree. of the lower 
appellate Court reversing the judgment 
and the decree of the trial Court in 
title suit No. 66/69 of 1960/62. 


2: In order to appreciate the 
-point involved in this appeal it will be 
mecessary to state briefly the facts, The 
plaintiffs had instituted the suit for de- 
claration of title and recovery of pos- 
session with mesne profits with respect 
to 15 kathas-1 dhur of land comprised 
in revisional survey plot No. 196 khata 
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No. 80 corresponding to cadastral sum 
vey plot No. 123 (whole) and plot No. 
124 (parti bearing khata Nos. 43 and 
44, situate in village Pakbaha in the 
district of Saran. 


‘3. The plaintiffs’ case in brief 
was that the land was bakasht land of 
the plaintiffs and their ancestors and it 
was So recorded in the cadastral survey, 
The ancestors of the plaintiffs gave the 
suit land in Jagir to Sheo Sharan 
Mahto. father of Jhagaroo Mahto alias 
Jhagru Prasad (defendant No. 6) and 
Ram Narayan Mahto (defendant No. 7) 
Ramrup Mahto, father of Sitaram 
Mahto (defendant No. 1), Lachhuman 
Mahto. (defendant No. 2). and Ramiagan 
Mahto (defendant No. 3) in lieu of the 
service of Barahil only with right of 
enjoyment of the usufruct and subject 
to the right of the grantor-to resume 
khas possession in case the grantee 
ceased to do service, About 26 years 
prior to the institution of the suit 
Sheo Sharan Mahto was found to have 
been _misappropriating the rent collected 
by him in the capacity of being a Bara~ 
hil, Hence his service as well as the 
Services of the other three persons, 
named above, were terminated. and 
possession of the land was resumed by 
the grantor. Subsequently. the suit land 
bearing revisional survey plot No. 196 
was amalgamated with the plaintiffs’ 
plot No. 195. After vesting of the Za= 
mindari in the State of Bihar on the 
ist January. 1956. the plaintiffs filed 
return to the authorities of the State 
of Bihar and showed the suit land as 
bakasht Jand of the plaintiffs. Taking 
advantage of the certificate entry the 
defendants began laying claim to the ` 
suit lanc, which led to the proceedings 
under Sections 144 and 145 of the Code 
of Criminal Procedure in which an 
order was passed against the plaintiffs. 
Subsequently. the plaintiffs were dispos- 
sessed from the suit lend which necese 
sitated to the filing of the present suit 
on the 2nd April. 1960. 


4. Defendants 1, 2. 3 and 7 filed 
a joint written statement and they were 
really contesting the suit, Their case in _ 
brief was: that the suit land was per 
manentiy settled with Sheo Sharan 
Mahto. Ramrup Mahto. Lachhuman 
Mahto and Ramlagan Mahto for the 
services already rendered by them ag 
Barahil to the plaintiffs and their ances=« 
tors. Therefore, the suit land was nof 
resumable, The land continued to be in 
possessicn of the defendants ever since 
the settlement and the same was never 
resumed by the plaintiffs or their an= 
cestors. The plaintifiS were never in 
possession of the suit land. According 
to them, the suit was barred by limita~ 
tion and adverse possession, Lastly, 
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their defence was that defendent No. 6 
was in collusion with the plaintiffs. 


5. On the pleadings of the par- 
ties, the following issues were framed 
by the trial Court. 

1. Is the suit as framed —aintain- 
able? 

2. Have the plaintiffs got eny. cause 
of action for the suit? 

3. Is the suit time barred? 

4. Js the suit- properly valued? . 
~ 5. Is the court-fee paid sufficient? 

6. Have the plaintiffs got any sub- 
sisting title cver the. suit land? If so, 
are they entitled to recovery cf posses- 
sion? 

7, To what relief or reliefs, if any, 
are the plaintiffs entitled. to? 

6. After considering the evidence 
adduced by the parties the trial Court 
held: (a) Jhagru (defendant Nc. 6} was 
Dagarua son (from former husband’ of 
his mother). cf Sheo Sharan Mahto: (b) 
plots Nos. 196 and 195 were amalgamat- 
ed: (c) the plaintiffs removed the de. 
fendants and their ancestors from the 
suit land about 17 years after th2 revi- 
sional survey and took possession there- 
of and were in possession over it as 
bakasht until the 4th April. 1959. when 
the defendants dispossessed them after 
the order in a proceeding 
tion 145 of the Code of Criminal Pro- 
cedure: (d) the suit was not barred by 
limitation and (e) the plaintiffs were 
entitled for mesne profits. 


7. On appeal by the contesting 
defendants the previous appellate Court 
affirmed the~findings of the trial Court 
and dismissed the appeal. Defendants 
preferred a second appeal, being S, A. 
No, 176 of 1967, in this Court, heard bY 
Mahapatra. J who set aside tie judg- 
ment and the. decree of the appellate 
Court and remanded it to the appellate 
Court for disposal in accordance with 
law. On remand. the lower appellate 
- Court held that: (i) the suit land was 
service tenure as Jagpirdars were Tre- 
quired to function as Barahils and were 
not liable to pay rent; (ii) the, plaintiffs 


failed to prove their case of resump-' 


tion and possession and (iii) there was 
mo question of limitation. 


8. Mr. Kailash Rai, learned toun- 
sel appearing on behalf of the appel- 
lants, has challenged the judgmert and 
the decree of the appellate Court pass- 

on remand, particularly r2garding 
finding No. (ii), which is not in accord- 
ance with law. and raised the following 
points for consideration by this Court. 
(1) It has not at all considered the ad=- 
mission of defendant No. 6 regarding 
resumption, contained in Ext, 17, which 
is a certified copy of the previous de- 
position of the defendant; - (2) it has 
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‘tion between the plaintiffs and 


“evidence in absence 


under Sec-_ 


- other 


‘fendants in 1934 or near 


A. LR. 
(Bar- 
parti- 

the co- 

sharer landlords, is not admissible in 
of formal proof 

(3) it has also committed error of re- 

cord while holding that (a) the nature 

of service of the defendants is not given 
in the plaint although in fact it is stat- 

ed so in paragraph 5 of the plaint: (b) 

the plaintiffs had not set out the terms 

and conditions of Jagir in the plaint 

although they have done so therein; (4) 

it has erred in brushing aside the re- 

port and the evidence of P. W. 1. Amin 

Commissioner, on the point of amalga- 

mation of plots Nos, 195- and 196. It 

has similarly erred in ignoring the evi- 
dence of P.Ws. 4. 5, 6 7 and 8 on ‘that 
point of amalgamation: (5) it has erred 
in holding that the order passed in the~- 

proceeding under Sections 144 and 145 

of the Code of Criminal Procedure has 

fot evidentiary value on the point of 


erred in holding that Ext. 10 
warda). prepared in Collectorate 


possession until that decision is revers- 


ed by the competent civil Court, (6) IË 
erred in interpreting the deed of gift 


` dated the 16th November. 1950 (Ext. 7) 


executed by Sheo Sharan in favour of 
defendants 6 and 7 which lend support 
to the plaintiffs’ case of resumption of 
the suit land; and (7) the oral evidence 
regarding resumption and possession 
were not considered by the appellate 
Court in accordance with law. 


§. On the above grounds learned 
counsel submitted that it is a fit case for 
remanding the case again to the appel- 
late Court for reconsideration. On the 
hand, Mr. Jaleshwar Prasad, 
learned counsel appearing on behalf of 
the defendant-respondents -Nos. 1. 2, 
3 and 7 as well as on behalf of Nage- 
shwar Mahto and Kauleshwar Mahto, 
respondents 4 and 5. who are sons of 
respondent No. 2. and Bachu Mahia 
respondent No. 8. son of respondent 
No. 3 urged that the lower appellate 
Court has committed no error of law 
and it has followed the direction given 
by Mahapatra. J. in the aforesaid second 
appeal. According to him, the findings 
of the lower appellate Court do not call 
for any interference, Reference to the 
judgment dated the 14th March, 1969, 
in Second Appeal No. 167 of 1967 re- 
veals that the case was remanded (i 


to find out if the plaintiffs had resumed 


possession of the suit land from the de- 
about that 
time and (ii) whether the plaintiffs were 
in possession of the suit land within 12 
years of the institution of the suit, par- 
ticularly when there was a finding in 


‘regard to the possession in favour of 


the defendants in a proceéding under 
Section 145 of the Code of Criminal 
Procedure. Mr. Jaleshwar Prasad sub=- 
mitted that the appellate Court on di» 
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rection No. (i) came to the finding that 
the plaintiffs had not proved that they 
resumed the suit land from the Jagir- 
dar. On direction No. (ii) it came to 
the conclusion that the plaintiffs’ case 
of possession and dispossession was not 
correct. Mr. Rai, however, submitted 
that the appellate Court has not carried 
out the direction given in the said 


fudgment by this Court. There is acute © 


controversy on this point between the 
counsel of the parties. It will be rele- 
vant to mention. here that none has ap- 
peared on behalf of Jhagru Mahto. res- 
pondent No. 6. who was defendant No. 


6 in the trial Court. Therefore, in order . 


to dispose of the present second appeal 
it will be necessary to examine various 
points urged by Mr, Rai. I will take 
up for consideration point No. (2) first. 
learned counsel has referred to para- 
graph 11 of the appellate Court judg- 
ment wheréin it observed that Barwarda 
ought not to have been exhibited as no 
witness was examined to prove the same. 
Mr. Rai contended that the Barwarda 
{Ext. 10) was admissible on two grounds; 
firstly. because it was more than , 
years old, it came into existence before 
1908, as it appears from Ext, 12, order 
sheet of the Collector dated the 7th 
January, 1908; and secondly, because it 
fs a public document admissible under 
Section 35 of the Evidence Act. 


In order to substantiate his conten» 
fion he referred to Triloke Prasad Singh 
v, Umanand Lal, (ATR 1922 Pat 447), 


and Sheojee Tiwary v. Prema Kuer, 


(AIR 1964 Pat 187). Mr. Prasad fairly 
conceded that Barwarda was admissible 
in evidence, but the same is of no 
consequence, because it related to the 
period prior to the publication of the 
revisional survey khatian (Ext. C), which 
was published on the 6th January, 1919, 
wherein the suit land is recorded in the 
mame of the defendants. In the remark 
column it is mentioned “waste kam bara- 
bil ke mila hai”. Therefore, Mr. Prasad 
submitted that even if the lower appel- 
fate Court has erred in holding that it 
was not admissible since -Barwarda was 
mot an important piece of document to 
establish the case of the plaintiffs. it 
‘would not be necessary to remand the 
case to the appellate Court on that ac- 
count. In my view. the submission of 
Mr. Prasad is well founded. I see no 
reason to interfere with the findings of 
the appellate Court due to the flaw 
which it has committed in holding that 
Barwarda was not admissible. 


10. Now I take up for consideras 
tion point No. (3) wherein it is con- 
tended by Mr. Raï that the appellate 
Court has committed errors of record 
while holding that the nature of the 
service of the defendants and the terms 
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of Jagir. given to them. were not men- 
tioned in the plaint. a drew my at- 
tention to paragraphs 4 and 5 of the 
plaint to show that in those paragraphs 
it was clearly mentioned that Sheo Sha- 
ran Mahto, Ramrup Mahto, Lachhuman 
Mahto ‘and defendants 2 and 3 used to 
perform the duties of Barahil to the 
ancestors of the plaintiffs. The Bara~ 
hils were not given salary for their work 
but in lieu of the salary they were given 
the usufruct of the land measuring 15 
kathas 1 dhur comprising -of the present 
plot No. 196. It is also mentioned there~ 
in that so long they would work as 
Barahil, they would enjoy the usufruct 
of the land. Besides that they had no 
Claim over the land. Learned counsel 
referred to paragraph 8 of the appellate 
eee Judgment, which is to this 
ect :—~ 


“Thus, it is evident from the cases 
of the plaintiffs disclosed above that the 
plaintiffs have not disclosed the definite 
date on which the above named Jagir- 
dars who were Barahils of plaintiff No. 1 
and his ancester have been allowed to 
possess the suit land. There is no defi- 
nite case regarding the duties and func- 
tion. of these persons as Barahils except- 
ing disclosure of the fact that it has 
been resumed 26 years back for mis- 
appropriation of collected rent by Sheo- 
Saran after disallowing the aforesaid 
Jagirdars to work as Barahils.” 

‘i. In my opinion. from the 
above observation it is clear that the 
appellate Court had laid emphasis upon 
the question es to when the plaintiffs 


‘resumed possession of the suit land and 


whether plaintiffs retained possession 
after its-resumption. Whether the de- 
fendants or their ancestors worked as 
Barahil or not and what were the func- 
tions of the Barahil were not material 
points for consideration by the lower 
appellate Ceurt. As mentioned earlier, 
it had to give the finding only on the 
two points as indicated by this Court 
in S. A, No. 176 of 1967 (Pat). There- 
fore, in my view. even if it failed to 
observe regarding the duties of Barahil 
as disclosed in paragraph 4 of the plaint, 
it cannot be considered as a grave error 
of- record committed by it necessitating 
remand of the case. Point No. (3). there- 
fore, has no merit. 


12. It will be convenient now to 
fake points Nos. (1) and (6) together, 
which the learned counsel for the ap- 
pellants advocated with great force. In 
this connection he referred to Exts. 17 
and 7, which, according to him. fully 
corroborate the plaintiffs’ case regarding 
resumption of the suit lend. Ext. 17 is 
the deposition of Jhagru (defendant 
No. 6) cated the 24th August. 1950. in 
title suit No. 42 of 1949. The relevant 
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portion thereof is quoted in fhe judg- 
ment of the trial Court and it reads: 

“I left my service and my Jagir was 
resumed by the Malik more than 12 
years ago. XX-oxamined. My Jagir 
was at vil. Pakwalia. The ar2a of the 
Jagir was 18 kathas. It was giver to me 
to work as Karinda. I do not know in 
whose name the khatian of my Jagir 
land stood. I do not know if Jagir was 


hereditary. It was resumed by she Malik © 


within my bosh. Originally tne Jagir 
had been granted to one Pattidar but 
subsequently it belonged to tkree Pat- 


Mr. Rai.contended that the Ilcwer aw- 
pellate Court in paragraph 20 of its 
judgment erred in holding that he state- 
ment made by defendant No. 6 in the 
said title suit was not adverse to him 
and it was not binding on tke defen- 
dants. He also drew my attention to the 
observation made by the appe_lste Court, 
wherein it held that Jhagru was not the 
Jagirdar. as shown in the khatian, 
Ext. C. nor any portion of the Jagir was 
gifted to Jhagru through Ext. 7 Mr. Rai 
submitted that in Second Appeal No. 176 
of 1967 Mabepatra. J. had already held 
that the statement of Jhagru wes against 


. his interest with regard to the resump- 


tion of Jagir land. Therefore. ais state- 
ment in Ext. 17 was admissible in evi- 
dence. In my view, this subrrission of 
Mr. Rai is well founded. Itis true that 
the admissibility f Ext. 17 cannot be 
Challenged now. Mr. Prasad hes fairly 
conceded that it was admissible, but he 
submitted that it had no evidentiary 
value. In the sécond appeal also Maha- 
patra. J. had observed that what would 
be its evidentiary value would 3e a dif- 
ferent question. In my view, the lower 
appellate Court has also considered 
Ext. 17 on the point of its avidentiary 
value and has given reasons why it did 
not place much reliance on it. It has 
clearly mentioned that defendant No. 6 
had no idea of the suit land or 
Jagir land or its nature or its arza, as 
stated by Jhagru in . cross-examination, 
the relevant portion of which nas been 
quoted above. It may be noticed that 
the Jagir land consists of 15 kathes 1 
dhur only whereas in cross-exemination 
Jhagru stated it to be 18 kathas. In my 
view, it has given adequate resons for 
not relying on Ext. 17. Therefore, in 
second appeal I am not inclined to inter= 
fere with it on that score. 


12A. Mr. Rat however, sukmitted 
that the admission of defendart No, 6 in 
Ext. 17 was binding on others. In sup- 
port of his contention he- had relied ‘on 
Mt. Ramjhari Kuer v. Deyananj Singh, 
(ATR 1946 Pat 278) where Fazi Ali, C.J. 
and Pandey. J. observed thet when 
several persons are jointly interested in 
the subject-matter of the suit sn ad- 
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‘firmly established. In the present case, 
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mission of any one of these persons is 
receivable not only against himself but 
also against other defendants, whether 









person jointly interested with the party 
against whom the evidence is tendered. 
Their pice further held that the 


fundamental importance, 
the dictum of their Lordships which ‘is 


of defendant No. 6 in Ext. 17 that it has 

no evidentiary value. the question whe- 
ther his admission would bind the other 
defendants is cf little importance. It 
comes merely an academic question. 

13. Now I turn to consider Ext. 7, 
which is a deed of gift dated the 16th 
November, 1950. executed by Sheo Sha- 
ran Mahto in favour of defendants 6 and 
7. Learned counsel for the appellants 
contended that the recital in Ext. 7 
establishes that (D) the defendant No. 6 
was Dagarua son of Sheo Sharan, Gj 
Sheo Sharan made no gift of his Jagir 
land. That clearly indicated. learned - 
counsel submitted, that the Jagir land, 
which was given to Sheo Sharan. was 
resumed by the plaintiffs by that time 
and the plaintiffs were in possession 
over the jagir Land, and the de 
fendants’ case regarding possession over 
the suit land was completely falsified, 
If the plaintiffs would not have resumed 
the suit land. Sheo Sharan must have 
included the same in Ext. 7. He fur» 
ther contended that it also amounts to 
admission of Sheo Sharan to the effect 
that he had no land other than the land 
mentioned in Ext. 7 According to him, 
Ext, 7 is the best evidence against Sheo 
Sharan and defendants 6 and 7. It also 
fully corroborates oral and other evi 
dence adduced by the plaintiffs regard~ 
ing resumption and possession of the 
suit land, . 

Mr. Rai urged that the lower appel= 
late Court has erred in interpreting 
Ext..7. According to him if it would 
have considered Ext. 7 in accordance 
with law, Ext. 7 would have tilted the 
entire evidence on the record in favour 
of the plaintifis. He submitted g 
wrong construction of document is 
question of law which entitles this Court 
to interfere in second appeal. He re- 
ferred to Radha Nath Seal v. Haripada 
Jana, (ATR 1971 SC 1049). He drew my 
attention to paragraph 4 at page 1050, 
In that case it was urged by the other 
side that under Section 100 of the Code 
of Civil Procedure it was not open to 
the High Court to interfere with the 
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questions of fact. The High Court had 
pointed out that certain material evi- 
dence in the shape of documents was 
mot considered by the first appellate 
Court and a good deal of assumptions of 
fact were made, Their Lordships held 
that the High Court in that case could 
interfere in a second appeal. In my 
opinion, the above observations of their 
Lordships do not apply in the_ instant 
case as the lower appellate Court has 


in fact considered Ext. 7 and has come ~ 


to its own finding. He also referred to 
Smt. Sonawati v. Sri Ram, (AIR 1968 
SC 466) and drew my attention to para- 
graph 5 of the said judgment. In my 
view, that judgment also is of no avail 
to the appellants as it may be seen that 
in that case also the first appellate Court 
did not refer ‘to some important piece of 
evidence. Therefore. in conclusion. it 
was held, that it was not binding on the 
High Court in second appeal. Learned 
counsel also referred to an unreported 
judgment of the Supreme Court in Civil 
Appeal No. 146 of 1966 (Jagdamba Pra- 
sad v. Brighu Nath Dixit), D/- 11-12- 
1968 (SC) and relied on a portion of the 
fudgment. which is to this effect: 


“The appellants relied on the deci- 
sion in B. Ramachandra v. Ramalingam 
Chettiar, (ATR 1963 SC 302) and argued 
that in view of Section 100 of the Code 
of Civil Procedure the High Court had 
no jurisdiction to interfere in second ap- 
peal with the findings of the appellate 
Court. We are unable to accept i 
contention. Ext. A-34 on the face of it 
did not amount to an admission that 
Kunta was Ram Harakh’s daughter. 
Nevertheless the appellate Court acting 
upon the erroneous assumption that 
Ext, A-34 amounted to such an admission 
wrongly placed the onus on the plaintiff 
to prove that the admission was incor- 
rect. This wrong approach was a sub- 
stantial error or defect in procedure in 
dealing with the vital question of fact, 
and led to an erroneous decision in the 
merits, In Ramchandra Ayyar’s case, 
AIR 1963 SC 302 (supra) at page 306 = 
(1963) (2) SCR 604 pp. 613-614), Gajendra- 
gadkar. J.. speaking for the Court ob- 
served — Tf in dealing with a question 
of fact. the lower Court has placed the 
onus on the wrong party and its find- 
ings of fact is the result substantially of 
‘this wrong approach that may be re- 
garded as a defect in procedure’ We 
are, therefore, satisfied that in the pre- 
‘sent case, the High Court.‘in second ap- 
peal, had jurisdiction to interfere with 
the decision of the appellate Court under 
Section 100 (1) (c) of the Code of Civil 
Procedure.” . l 

In my opinion, their Lordships had 
not laid down a general principle of law. 
It depends upon the facts and circum~ 
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Stances of each case. Here question of 
onus is not in issue, On perusal of Ext. 7 
one cannot come to a definite conclusion 
that the same amounted to admission of 
Sheo Sharan thet he had no land other 
than those mentioned in Ext. 7 and the 
Jagir land was already resumed by the 
plaintiffs. The view which the lower 
appellate Court hag taken presumably 
in the light of the provisions of Sec- 
tion 181 of the Bihar Tenancy Act. is 
plausible, The section provides inter 
alia for continuance of non-transferable 
character of service tenure. Since the 
grant which was made to Sheo Sharan 
could not have been bequeathed or 
transferred in accordance with law, he 
Possibly on that account did not include 
the same in Ext. 7. Therefore two 
views are possible. In Paresh Nath v. 
Ghasiram, (AIR 1960 Pat 407) K. Ah- 
mad and Mahapatra. JJ.. while dealing 
with the provisions contained in Sec- 
tion 17 of the Evidence Act, observed at 
page 409 that before any statement can 
be used as an admission, it must be 
shown to be unambiguous and clear on 


the point at issue. In Secy. of State for 


India in Council v. Rameswaram Devas- 
thanam, 16 Pat LT 7 = (AIR 1934 PC 
112) it was observed by the Privy Coun- 
cil that under Section 100. Code of Civil 
Procedure, the High Court has no iuris- 
diction to reverse the findings of fact 


arrived at by the lower appellate Court,|- 


however erroneous. unless they are 


. vitiated by some error of law. Rule is 


equally applicable in cases in which the 
findings are based, wholly or partly. on 
inferences drawn from the documents, 
which are not instrument of title or 
otherwise the direct foundations of 
rights. In that view of the matter I am. 
not inclined to interfere with the find- 
= S the appellate Court in respect of 


14.. Now I proceed to consider 
point No. (4). Mr. Rai submitted that 
the lower appellate Court had erred in 
brushing aside the report and the evi- 
dence of Sukh Dev Prasad (P. W..1) 
Amin Commissioner, on the point of 
amalgamation of plots Nos, 195 and 196. 
It may be noticed that during the pro- 
ceedings under Sections 144 and 145 of 
the Code of: Criminal Procedure, P, W. 1 
was appointed Commissioner for making 
local inspection and the report. One 
Kashi Nath Sinha. Advocate. D. W. 7) 
had also made local inspection during 
the said proceedings. Both of them 
submitted their report. The lower ap- 
pellate Court aiter due consideration of 
the evidence on the point of amalgama- 
tion in paragraphs 22 and 23 of its judg- 
ment preferred the evidence and the re- 
port of D. W. 7 On this point hardly 
there is any reason for interference in 
second app 


f} 


316 Pat. 
15. Now I proceed to consider 
point No. (5). Under this point learnsd 


counsel for the appellants has made a 
grievance that the lower appel_ate Court. 
had treated the order passed in the pro- 
ceedings under Sections 144 and 145 of 
the Code of Criminal Procedure as sub- 
` Įstantive evidence. ‘ He referred to para- 
sraphs 29 and 30 of its judgmert wherein 
it observed that the findings o= -he offi- 
cers in Ss. 144 and 145 proceedings could 
not be taken to be a decisicr. on tae 
question of title to the parties and their 
right to possess but mneverthelass their 
decision had got evidentiary “alue on 
point of possession till their devzision was 
reversed by the competent Civil Couri. 
In my opinion. the grievance made by 
the learned -counsel is not justified. H 
has not considered their decision as sub- 
stantive evidence nor has it used the 
same nor does it use them és corrobo- 
ration of the evidence on the record aji- 
duced by the defendants. Even in Se- 
cond Appeal No. 176 of 1967 (Pet) (supra) 
Mahapatra J. observed that when there 
was a finding in regard to the possession 
in favour of the defendants in the pro- 
ceeding under Section 145. they could 
only be deprived of such ‘possession by 
a clear finding in regard to the title of 
the plaintiffs. In Bhinka v Charan 
singh, (AIR 1959 SC 960). waile deal- 
ing with the provisions under 3, 145 (6) 
of the Code of Criminal Procedure their 
Lordships observed that the life of the 
order passed under Section 145 is con- 
terminous with the passing of -lecree by 
a Civil Court and the moment a Civil 
Court makes an order of eviction. it dis- 
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places the order of the Crimiral Court. - 


In that view of the matter. I do not 
find any flaw in the observation of the 
appellate Court in paragraphs 29 and 30. 
Therefore, this point also fails 


16. Now I advert to ccrsider the 
‘last point Ne. (7). red ccunsel for 
the appellants under this poino submit- 
ted that the oral evidence adduced cn 
behalf of the plaintiffs regarding resump- 
tion and possession was not considered 
by the lower appellate Court in aceord- 
ance with law. He drew my aittenticn 
to paragraph 15 of its judgment. While 
dealing with the evidence of P. W. 3, 
who is plaintiff No. 1. it observed that 
according to the evidence of P. W. 5 tke 
resumption took place either ir 1936 of 
1937. It commented that that statement 
of P. W. 5 was contrary to his assertion 
made in paragraph 5 of the plaint. 
Learned counsel submitted that the plaint 
was filed on the 2nd April 1950. In 
paragraph 5 therefore the plaintiffs stat- 
ed that about 26 years prior resumption 
had taken place. By that he meant neer 
about 1934. In the evidence also he 

stated 1936 or 1937. 


Ea 


Therefore. it wes 
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not amy material difference in the two 
statements and that should not have 
beer. a ground for disbelieving him. In 
my opinion, that is not the only ground 
for not relying on him. It is well estab» 
lished that he being the plaintiff is highly, 
interested. It has given various other rea» 
sons for not relying on the oral testimony 
of the other witnesses adduced on behalf. 
of fhe plaintiffs and has given cogent- 
reasons for preferring the evidence ad- 
duced on behalf of the defendants. It is 
equelly established that in second ap- 
peal non-appreciation of the evidence 
by she lower appellate Court is hardly 
a ground for any interference by the 
High Court, This Court does not inter- 
fere with the findings of fact recorded 
by the lower appellate Court merely be- 
cause the judgment of the lower appel- 
late Court is not as elaborate as that of 
the trial Judge or because some of the 
reasons given by the trial Judge have 
not been expressly reversed by the lower 
appellate Court. Hence, I do not find 
any ground for interference with the 
findings of the lower appellate Court on 
the ground of not correct appreciation 
of the evidence adduced on behalf of 
the vlaintiffs. In this point also I do not 
find any merit. ` l 


17. On a careful consideration of 
the various points urged by the counsel 
‘of the parties, I do not see any reason 
to interfere with the decision of the 
lower appellate Court. 


18. In the result, the appeal fails, 
and is dismissed with costs and the 
judgment and the decree of the lower 
appellete Court are affirmed. 


Appeal dismissed, 
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and Industrial Society. Ltd. v. 
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M. K. Verma, for Petitioner; A. K. 
Sinha, for Respondents. .- 


H. L. AGRAWAL, J.:— The peti- 
tioner. which is a company. carrying on 
the business of manufacture of sugar in 
their factory known as Behar 
Works, Pachrukhi, in the district of 
Saran, has made this application under 
Article 226 of the Constitution of India, 
challenging the validity and legality of 
the Sugar (Price Determination) Order, 
1972 (hereinafter to be referred to as 
the “Order’) made under the provisions 
of Section 3 (8-C) of the Essential Com- 
modities Act, 1955 (hereinafter to be 
referred to as the “Act’’) fixing the prices 
of levy sugar produced in the 1971-72 
crushing season. payable to the sugar 
factories in the different zones specified 
in the said Order. and for other ancil- 
lary reliefs. A writ in the nature of 
mandamus has also been prayed for to 
direct the respondents to fix a fair price 
of sugar manufactured by the petitioner’s 
factory and in the meantime to forbear 
to give any effect to the aforesaid Order, 
which is Annexure “6” to the present ap- 
plication. 

2. The case made out by the 
petitioner is that the price of levy sugar 
to be procured from the petitioner’s 
sugar factory has been fixed without 

ing into account the manufacturing 
cost of sugar and securing a reasonable 
return to the’ capital employed. Jt has 
been stated that in fixing the price. the 
respondents have not complied with the 
mandatory provisions of Section 3 (3C) 
of the Act. 

3. In the counter-affidavit filed 
on behalf of the Respondents, which has 
been sworn by the Under Secretary to 


the Government of India. Ministry ‘of. 


Agriculture (Department of Food). a 
short history of the introduction of con- 
trol on sugar from the year 1963 has 
been traced out by giving various facts 
and figures and the system of the work- 
ing of the Tariff Commission, on whose 
recommendation the 
ment fixes the price, the fixation of price 
of sugar under the impugned order has 
been supported. A table has been ap- 
pended to the counter-affidavit and it 
has been attempted to show that in fix- 
ing the prices for various grades of 
sugar, a fair return to the manufacturers 
has been contemplated. 


4. ‘It is not necessary for us to 
examine in detail any of the questions 
raised on behalf of the petitioner in this 
writ application. inasmuch as the matters 
have been set at rest by two recent de- 
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cisions cf the Supreme Court. In the 
first case, namely the case of Panipat Co. - 
op. Sugar Mills v. Union of India AIR 
1973 SC 537, the Supreme Court was 
called upon to decide the Validity of the 
Sugar (Price Determination) Order. 1971 
This was an' Order fixing the prices of 
levy sugar produced in the 1970-71 
crushing season, that is, just for tha 
preceding crushing season similarly made 
under Section 3 (8-C) of the Act. The 
Delhi High Court had dismissed three 
writ applications but had granted certi» 
ficates for going to the Supreme Court, 
Their Lordships. on considering the varix 
ous aspects and provisions of the Act 
end the Sugar (Price Determination} 
Order. 1971. on the basis of the state 
ments made by the parties. upheld the 
validity of _the impugned order on give 
ing a finding that the prices fixed by 
the Central Government were not in- 
consistent with the provisions of Sec« 
tion 3 (3-C) of the Act. Their Lordships 
further found that a fair price of sugar 
was to be determined in respect of the 
entire produce, ensuring to the industry 
@ reasonable return on the capital em« 
ployed in -the business of manufacturing 
sugar, including the price available to 
the factory for free sale of sugar in the 
market. Taking the average realised in 
this way, it was found in the above cases 
that taking the picture as a whole. the 
factories in those cases. in any évent, 


.got a reasonable return on the capital 


employed, 


5. The next case decided recent» 
ly by the Supreme Court is the case of 
Anakapalle Co-op. Agrl. & Industrial 
Society Ltd. v. Union of India, AIR 1973 
SC 734. In that case the legality and vali- 
dity of the levy Sugar Supply Control 
Order, 1972, was challenged by the 
petitioner under Article 32 of the' Con~ 
stitution on various grounds. Six ques- 
tions were posed by their Lordships on 
the contentians raised before them ang 
after considering in detail the entire facts 
and circumstances placed before them, 
the levy Sugar Supply Control Order, 
1972. was held to be constitutionally 
valid. In course’ of the Judgment, how~ 
ever, their Lordships, no doubt, have 
observed at some places that in fixing 
the price of sugar. some of the recom~ 
mendations of the Tariff ‘Commission 
were not accepted by the Central Gov- 
ernment, buz it has been clearly held 
that the Government was not bound to 
accept every ‚recommendation of tha 

arif Commission and was free to take 
its own decision with regard to the re 
commendations of the Commission. 


6. In view of the above decisions 
of the Supreme Court. learned counsel 
for the petitioner had to fairly concede 
before us that it was not now open for 
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this Court to grant him the relief pray- 
ed for in this application as th= ques- 
tions raised have been finally ` decided 


and stands concluded: by the Supreme 


Court itself. . In the case of Anakapalle. 
AIR 1973 SC 734 (supra). the Supreme 
Court while upholding the reasonable- 
mess and propriety of the Zonal System 
observed that it was not proper to fix 
price of sugar unit wise i. e.. on the oasis 
of the actual ecsts incurred ‘by each unit 
(factory) which, in their Lordships’ opi- 
nion. would defeat the entire object and 
purpose of controlling prices of ‘sugar, 
inasmuch es the reasons for incurring 
losses by one particular, unit might be 
also on account of the mis-management, 
lack of efficiency and following a wrong 
investment policy and the Zonal System, 
by and large, led to efficiency ani mak- 
ing of efforts to cut down the cost on 
account of Keen competition tetween 
the different units in the same zone. On 
this ground also, no relief can ba grant- 
ed to the petitioner who wants this 
Court to consider its own cost structures 
and on that basis to hold that the prices 
fixed in the impugned order are rot just 
and proper. f 


7. Lastly. learned counsel zor the. 


petitioner confined his submission and 
submitted that observations should | be 
made by this Court similar to those 
made by their Lordships of the Supreme 
Court in the case of Andkapalle Co-op. 
Agri. & Industrial Society Ltd. AIR 
1973 SC 734 (supra) for making “‘modifi- 
cations in ‘the impugned’ order Mm res~ 
pect of the prices of levy sugar in view 
of the additional liability created “or the 
payment of the increased gratuity and 
minimum bonus to the employees of the 
petitioner company, inasmuch as when 
the prices. of sugar were fixed by the 
impugned order. these additional liabi- 
lities were not taken into account in de- 
termining the costs of production. 
Their Lordships. however, did not accept 
the contention with regard to th2 pay- 
ment of gratuity. but in regard zo the 
payment of increased bonus, it was obser~ 
ved that “the Government ought to 
make modifications in the impugned 
order in respect of the prices of levy 
sugar so as to adjust them in accordance 
with the provisions of the payment of 
Bonus Amendment Ordinance. 1972”. 
I have no doubt that the recommencations 
of the Supreme Court, as and when Ca- 
rried out by the Government, would 
have its effect upon every unit situated 
within a particular zone,. includirg the 
petitioner, and it is not necessary, there- 
fore. to reiterate the same observation 
over and again. 


8. Before parting with the case, 
however, I think that some provisions 
must be made with respect to the order 
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ALR, 
regarding the furnishing of Bank guaran- 
tees passed at tae time of the admission 
of this application on 14-8-1972. Ac- 
cordingly, the petitioner is given the 
liberty to file application for directions 
in resect of the Bank guarantees fur- 
nished by it in pursuance of the order 
dated 14-8-1972 passed by this Court, 


_ 9. In the result, all the points 
raised by Mr. Verma having failed, this 
application is dismissed. but in the cir~ 
cumstances of the case. I shall make no 
order as to costs. 


S. N. P. SINGH, J.:— 10. I agree, 
- Application dismissed. 
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M/s. Jugsalai Electrice Supply Co. 
Petitioner v. The State of Bihar and an 
other, Respondents. 


Civil Writ Jur. Case No. 514 of 1971, 
D/- 18-4-1973. 


Index Note:— (A) Bihar Electricity 
Duty Act (36 of 1948). Section 9-A (3) 
— Bihar Electricity raoi Rules (1949), 
Ruie 14 (6) — Validity of the Rule 
reg is not ultra vires Sec. 9-A (3) of the 


Brief Note:— (A) The words “sub= 
ject to such rules as may be prescribed 
in sub-section (3) of Section 9-A has im- 
pliedly conferred power on the rule- 
making authority to make rules pres- 
cribing limitation for revision. Rule 14 
(6) prescribing limitation for revision is 
therefore not ultra vires. 1972 Lab IC 
484 (Pat) and AER 1967 Mad 171; ‘AIR 
1969 Mad 91, Dist. (Paras 8, 9) 
Cases Referred: Chronological . Paras 


L972 Leb IC 784 = 1971 Pat LJR 
619, Regional Director. Govt. 
of India v. N. G. Iyer 
A 1959 Med 91 = 21 STC 489, 
Thirumurthi Chettiar v. State 
AIR 1967 Mad 171 = 18 STC 370, 
Haji J. A. Kareem Sait v. 
Commercial Tax Officer, Mettu- 
palayam 6 


Kashinath Jain and G. C. Bharuka, 
for Petitioner; Shree Nath Singh and 
Akhileswar Prasad’ Singh, for Respon- 
dents. 

S. N. P. SINGH, J.:— This writ 
application raises the question of vires 
of Rule 14 (6) of the Bihar Electricity 
Duty Rules, 1949 (hereinafter to be call- 
ed “the Rules”), 
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Ze The petitioner is a licensee 
under the Electricity Act. 1910. and is 
a supplier of electric energy. The peti- 
tioner is also a.licensee within the 
meaning of Section 2 (d) of the Bihar 
Electricity Duty Act, 1948 (hereinafter 
to be called “the Act”) and is liable for 
payment of duties under the Act. For 
the year 1966-67 the petitioner was as- 
sessed to a duty of Rs, 92,418.40 paise 
under the Act as against the admitted 
duty of Rs. 83,258.13 paise by the Addi- 
. tional Superintendent of Commercial 
Taxes at Jamshedpur. 
‘of assessment, the petitioner filed an ap- 


peal under Section 9-A (1) of the Act | 


before the Assistant Commissioner of 
Commercial Taxes. Chotanagpur Divi- 
sion, and the same was dismissed on 


ment.: The petitioner then filed a revi- 
Sion before the Deputy Commissioner 
(Appeals), Chotanagpur Division, under 
Section 9-A (3) of the Act read with 
Rule 14 (2) of the Rules. The revisional 
application was dismissed on the 20th of 
January. 1970. The petitioner after .ob- 
taining the certified copy of the order 
of the Deputy Commissioner (Appeals), 
Chotanagpur Division. filed a second re- 
vision before the Commercial Taxes Tri- 
bunal, Bihar, Patna. under Section 9-A 
(3) of the Act read with Rule 14 (3) of 
the Rules which was numbered as Elec- 
tion Revision Case No. 1 of 1970. The 
revisional application was, however. dis- 
missed in limine by the order of the 
Tribunal dated the 6th of November, 
1970. on the ground that the application 
was not filed within the prescribed 
period, namely. within 30 days of the 
passing of the order of the Deputy Com- 
missioner (Appeals) and mo cause was 
Shown for not filing the application in 
revision within the prescribed period. 
The petitioner then- filed an application 
under Section 9-D (i) of the Act before 
the Tribunal for making a reference to 
the High Court certain questions of law 
arising out of the order of the Tribunal 
dated the 6th of November, 1970. That 
application was rejected by the Tribunal 
by its order dated the 19th of April, 
1971. The petitioner then filed this writ 
application in this Court challenging the 
vires of Rule 14 (6) of the Rules. 


3. Section 9-A (1) provides for 
filing of an appeal and it reads as 
under :— 

“Any licensee or other person ob- 
jecting to an order of assessment with 
or without penalty passed under this 
Act. or the rules made thereunder may, 


‘ within the prescribed period and in the 


prescribed’ manner, appeal to the pres- 
‘cribed authority against such order of 
assessment or penalty or both: - 


Provided that no appeal shall be en- 
tertained by such authority unless it is 


~ 
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Against the order | 
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‘satisfied that twenty per centum of the 


duty -assassed or such amount of duty 
as the eppellant may admit to be due 
n him, whichever is greater. has been 
pai ’ 
Section 9-A (3) makes provision for 
revision and it reads as follows:— 
“Subject to such rules as may be 
prescribed and for reasons to be record- 
ed in writing the prescribed authority. 
may, upon application or of its own 
motion, revise any order passed under 
this Act or the Rules made thereunder? 


Provided that no ordér of assess- 
ment shall be revised upon application 
by the assessee. unless an order under 
sub-section (2) has been previously pass- 
ed in respect of such order: 


Provided further that where the 
prescribed authority revises any order 
of its own motion. no proceeding for 
such- revision shall -be initiated at any 
time before the expiry of two years from 
the date of the said order”. 


Rule 14 (6) of the Rules runs thus: 


“An appeal or application for revi~ 
sion shall be filed within thirty days of 
the passing of the order which is sought 
to be revised; but the authority to whom 
the appeal or application lies may admit 
it after the expiration of the said period, 
if the said authority is satisfied that the 
appellant or applicant had sufficient 
cause for not presenting the appeal or 
application within the said period”. 


4. Mr. Jain appearing for the 
petitioner submitted that- Rule 14 (6) of 
the Rules is valid in so far as it pres- 
eribes limitation for appeals but it is 
invalid in so far as it prescribes limita- 
tion for revision. The above contention . 
is founded upon the difference in the 
language which has been used in the 
two sub-sections of Sectioh 9-A.- Ac- 
cording to learned counsel. the Legisla- 
ture by using the expression “within the 
prescribed period” in sub-section (1) of 
Section 9-A left it to the rule-making 
authority to prescribe limitation for fil- 
ing an appeal. Im sub-section (3) of Sec- 
tion 9-A no such expression has been 
used and as such the Legislature has 
mot left it to the rule-making authority 
to prescribe any limitation for revision. 
So Rule 14 (6) of the Rules in so far as 
it prescribes limitation for revision is 
ultra vires Section 9-A (3) of the Act. 


5. On a proper construction of 
Section 9-A (3) of the Act I find it diffi- 
cult to accept the above contention. The 
expression “subject to such rules as may 
be prescribed” used in sub-section (3) of 
Section 9-A is of wide amplitude. “Sub« 
ject to” in the context means “condi- 
tional upon”. The power of the pres- 
¢ribed authority to revise an order pass- 


320 Pat. ([Prs. 5-8)  Jugsalai E. S. Co. 


ed under the Act or the Rules made 


thereunder, therefore, is conditional upon 
such rules as may be prescribec. On a 
plain reading of sub-section (3) of Sec- 
tion 9-A of the Act, I am of the view 
that the Legislature by using the expres- 
sion “subject to such rules as may be 
prescribed” in sub-section (3) >Í Sec- 
tion 9-A has left it to the rule-making 
authority to make rules in reszect of 

matters pertaining to  revis-on for 
which no specific provisions has been 
made in the Act. Neither sub-section (3) 
of Section 9-A nor any. other section of 
the Act prescribes limitation for filing a 
revision before the prescribed authority. 
Section 10 (2) (© of the Act empowers 
the State Government to make rules for 
tany - other matter for which there is 
mo provision cr insufficient provision in 
this Act for which provision is. in the 
opinion of the State ‘Government. neces- 
sary for giving effect to the pursoses of 
this Act”. This State Government was, 
therefore. quite competent tc make 
rules prescribing limitation for filing a 
revisional application by virtue of the 
powers conferred upon it by Section 10 
S (f) read with Section 9-A (3) of the 

ct. 


A 


6. In course of his argument, Mr. 
Jain referred to three cases. namely. the 
ease of the Regional Directer, Govt. of 
India v. N. G. Iyer. 1971 Pat LJR 619 
= (1972 Lab IC 784) the case of Haji 
J. A. Kareem Sait v. Dy. Commercial 
Tax Officer, Mettupalayam, 18 STC 370 

(AIR 1967 Mad 171) and the case of 
P Thirumurthi Chettiar v. State, 21 
STC 489 = (AIR 1969 Mad 91). In the 
case of the Regional Director, Govern- 
ment of India.. Rule 17 of the Biker Em- 
ployees Insurance Courts Rules, 1952 
was held and declared to be ultra vires. 
The rule had been made by th= State 
Government in exercise of the power 
conferred upon it by. clause (b) si sub- 
section (1) of Section 96 of the Emplo- 
yees’ State Insurance Act, 1948. Cl. (b) 
of Section 96 (1) conferred pover on 
the State Government to make rules 
with regard to “the procedure to be fol- 
lowed in proceedings before such Courts, 
and the execution of orders made by 
such Courts”. A Bench of this Court 
agreeing with the views of Madras, Pun- 
fab and Bombay High Courts held that 
the expression ‘procedure to be follow- 
ed in Section 96 (1) (b) of the Act was 
of narrower import and could rot be 
construed to mean to confer a power on 
the rule-making authority to prescribe 
limitation for institution of proceedings. 
Jt was observed in that case that “vrhere 
an Act itself does not provide for limita- 
tion with reference to a particular matter 
and the delegation of power ta make 
rules is conferred by a section of the 
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Act which does not expressly or im- 
pliedly relate to the power to prescribe 
time, the authcrity to which the power 
is delegated, namely. the State. cannot 
make a rule prescribing limitation’ In 
my opinion, the decision in the case. Te- 
ferred to above, does not in any way 
support the contention which has been 
raised by learned counsel appearing for 
the petitioner, On the contrary. certain , 
observation made in that case supports 
the view which I Rage taken on the 
questi on of interpretation of the expres- 
sion “subject to such rules as may be 
prescribed”. In that case it was observ 
ed as follows :— 


“The provisions of Section 75 have 
not been made subject to any rule made 
by the State Government. This also 
shows that it was not the intention of 
the legislature to vest the rule-making 
authority with power to make rules 
prescribing limitation for applications 
under Section 75 of the Act”. 


7. In the case of Haji J. A. 
Kareem Sait a Bench of the Madras 
High Court held that sub-rule (7) of 
Rule 5 of the Central Sales Tax (Mad- 
ras) Rules. 1957. in so far as it provided 


- for limitation and, determination of es- 


caped turnover by best judgment, was 
invali¢c. Reliance was placed on sub- 
sectior (3) of Section 13 of the Central 
Sales Tax Act. 1956. on behalf of the 
revenue to sustain sub-rule (7). That 
was, however, not accepted and the fol- 
lowing observation was made; 

“Eut Section 13 (3): is in general 
terms and confers power to make rules 
only to carry out the purposes ' of the 
Act. Nowhere in the Central Act is. 
there any indication that one of its pur- 
poses is to provide for limitation for the 
exercise of the power to assess escap~ 
ed turnover and to determine such turn= 
over ky best judgment. We hold that . 
sub-rule (7) at least in so far as it pro- 
vided -or limitation and determination of 
escaped turnover by best judgment is 
in excess of the rule-making power and 
the sub-rule, as a whole should be struck 
down as invalid”. 


The Madras case, in my opinion, is also 
mot of any help to the petitioner inas- 
much as the question involved in that 
case was altogether of a different nature. 


8. In P. Thirumurthi Cheitiar’s 
case Rale 23 (3) (i) of the Madras Gene- 
ral Saes Tax Rules. 1959, which pres~ 
eribed a period of limitation for refund, 
was held to be invalid and ultra vires 
the powers of the State Government. 
In thai case the learned single Judge of 
the Madras High Court on construing 
the words “the tax so levied shall be 
refunded to such person in such manner 
and subject to such condition as may be 
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prescribed”. used in the proviso to Sec- 
tion 4 of the Madras General Sales Tax 
Act. took the view that the proviso nei- 
ther expressly nor impliedly related to 
the power of prescribing time and as 
such the State could. not make a rule 
prescribing limitation. As the words 
used in the proviso to Section 4 of the 
Madras General Sales Tax Act are not 
similar to the words used in Section 9-A 
(8) of Bihar Act. the view taken by the 
learned Judge of the Madras High’ Court 
cannot be said to be contrary to the view 
which I have taken on the interpretation 
of the expression “subject to such rules 
as may be prescribed” used in sub-sec~ 
tion (3) of Section 9-A of the Act. Under 
Section 9-A (3) of the Act though the 
- power to make rule prescribing limita- 
tion for revision has not been expressly 
conferred as under Section 9-A (1) of 
the Act to make rule prescribing limita- 
tion for appeal, the Legislature by using 
the expression “subject to such rules as 


may be prescribed” in sub-section (3) of: 


Section 9-A hes impliedly conferred 
power on the rule-making authority to 
make rules prescribing limitation for 
revision. 


9. For the foregoing reasons I 
hold that Rule 14 (6) of the Rules is 
valid and is not ultra vires Section 9-A 
{3) of the Act. 


10. Mr. Jain also raised a con= 
fention to the effect that the Tribunal 
was not legally justified in rejecting the 
prayer of the petitioner for condonation 
of the delay in filing the application in 
revision. In the application it has been 
stated that it is an established practice 
of the appellate and revisional authori- 
ties under the Act to communicate their 
orders and judgments passed to the per- 
sons concerned but no such communica- 
tion of the order dated the 20th of Janu- 
ary. 1970. passed by the Deputy Com- 
missioner (Appeals), Chotanagpur Divi- 
sion, was made to the petitioner. It has 
also been stated that the petitioner came 
to know on the 17th of March, 1970. for 
the first time that the impugned order 
had been passed and so an application 
for obtaining certified copy of the same 
was made on the 18th of March. 1970, 
and it was received on the 27th of April, 
1970. Thereafter on the 29th of April, 
1970. the petitioner filed a second revi- 
sional application before the Commercial 
Taxes Tribunal. From the order of the 
Tribunal (Anex, 4) it appears that the ap- 
plication in revision was heard on the 12th 
of Jan.. 1970, in presence of the Advo- 
cates for both the parties and 20th of 
January. 1970 was fixed as the date for 
orders. The order was passed on the 
20th of January. 1970. and was com- 
municated to all concerned under Memo 
No, 241 dated the 20th of January. 1970. 
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From the above facts it is clear that the 
advocate appearing for the petitioner 
had knowledge on the 12th of January, 
1970. thet the order would be passéd on 
the 20th of January. 1970. Even if no 
communication of the order dated the 
20th of January, 1970. was sent to the 
Petitioner as alleged in paragraph 6 of 
the writ application. the lawyer of the 
petitioner had the knowledge that the 
order would .be passed on the 20th of 
January, 1970. and it was his duty to 
inform the petitioner about the order. 
The Tribunal has taken the view on the 
facts and in the circumstances stated 
above that the petitioner had not shown 
sufficient cause for not filing the appli- 
cation in revision within the prescribed 
time. It is difficult for this Court to 
hold, on the facts and in the circum- 
stances of the instant case. that the Tri- 
bunal took an erroneous view. There 
is, therefore, no substance even in the 
second contention which has been raised 
by Mr. Jain appearing for the petitioner. 
No other point was urged by learned 
counsel appearing for the petitioner. 
It. In the result, this application 
fs dismissed; but. in the circumstances, 
there will be no order as to costs. 
H. L. AGRAWAL, J.:— 12. I agree. 
Petition dismissed, 
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Suresh Prasad. Petitioner v. Smt. 
Manorama Debi. Opposite Party, ` 
Civit Revn. No. 582 of 1971. D/- 
28-3-1972. against order of S. M. Ahmad, 
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index Note:— (A) Hindu Marriage 
Act (1955), Section 28 — Appeal against 
orders under the Act — Right to — Ef- 
fect of words “under any law for the 


time being in force” — Order under 
Section 24 — Revision against, whether 
maintainable. (X-Ref :— Section 24). 


Brief Note:— (A) Section 28 itself 
is the source for the appealability of 
the orders under the Act. The words 
“under any law for the time being in 
force” in the section refer only to the 
procedure relating to the appeal. Those 
words cennot be construed as making the 
appealability of the orders depend on 
‘any other law in force’. Such construc- 
tion will be illogical as the right of ap- 
peal then becomes illusory. It will also 
defeat the legislative intention apparent 
in the section (making appealable_ all 
decrees and orders under the Act). It 
will also be against the nature of the 
Act (self-contained enactment).and the 
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time-old interpretation of the pari materia 
provision Section 55. Divorce Act. Case 
law discussed. (Paras 6. 12 and 13) 


As all orders under the Act are made 
appealable by Section 28, a revision 
against an order under Section 24 can- 
not le. (Para 13} 
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Andh WR 449. Saraswathi v. oe 
shna Murthy D 
AIR 1960 Bom 315 = 62 Bom LR 


47. Prithvirajsinghji Mansinghji - 
y. Bai Shivrrabha -. 9 
AIR 1959 Cal 455. Sobhana Sen v. 
Amar Kanta 3 
AIR 1937 Lah 176 = 39 Pun LR. 
262. Chamaratte v. Chamarette LT 


AIR 1937 Leh 862. Noble v. Mrs. 


Gladys TL 


(1898) ILR 22 Bom 612, A (Hus- 
band) v. B (Wife) 11 


J. C. Sinha and Alakh Suncar Pra= 
sad, for Petitioner; Ramji Sharan and 
Vijoy Nandan Sahay. for Opposite Party. 


SHIVESHWAR PRASAD SINHA, J 
r— This civil revision application is by 
the husband, Suresh Prasad. It is direct- 
-ed against an order dated 17-h May, 
1971, passed by Subordinate Judge. Ist 


Court. Arrah, in Title Suit No. 146 of 
1970, under Section 24 of the Hindu 
Marriage Act. £955 (Act 25 of 41955) 
(hereinafter to be referred to as ‘the 


Act’) directing the husband to pay to 
his wife. the opposite party, mainten- 
ance pendente lite at the rate of Rs. 75/- 
per month and a sum of Rs. S00/- to 
meet the expenses of the proceeding. 
This application was originally placed 
fer hearing before Untwalie. J. fas he 
then was) who has been pleased to refer 
this matter to a Division Benck. That 


is how this matter is now befcre this. 


Bench. 


[Prs. 1-5} Suresh Prasad v. Manorama Debi (S, P., Sinha J} - 


A.L R, 


2. The petitioner 'and the oppo- 
site party got married on the 9th Feb- 
ruary. 1957. In 1970 the petitioner fil- 
ed a petition under Section 13 of the 
Act for dissolution of their marriage by 
a decree of divorce on the allegations. 
inter alia, that the opposite party sur- 
reptitiously left the petitioner’s house 
carrying away with herself ornaments 
and other articles and was now residing 
with her father where she had started 
@ grocery shop and that she was -living 
in adultery. The said petition was num~ 
bered as Title Suit No. 146 of 1970 of 
the Court of the Subordinate Judge. Ist 
Court. Arrah. The opposite party by 
her written statement. filed on oma 
February, 1971, has challenged the alle- 
gations made against her. 

‘On the 17th March. 1971. the oppo= 
site party filed a petition under Section 
24 of the Act praying for award of 
Rs. 300/- as expenses to prosecute her 
defence in the said title suit and Ru- 
pees 100/- per month as maintenance 
pendente lite. It is not necessary to go 
into the other statements made by the 
opposite party in support of her petition 
under Section 24 of the Act. The learn- 
ed Subordinate Judge on hearing the 
parties passed an order allowing month- 
ly meintenance at the rate of Rs. 75/- 
end a sum of Rs. 200/- towards the ex- 
penses for the litigation to be paid by 
the petitioner to the opposite party. 
The petitioner being aggrieved by - that 
ofder has moved this Court through a 
Civil Revision application. 

3. The application 


was initially 
placed before Untwalia, J. 


(as he then 


was) for hearing. A preliminary objec- 


ton was raised with regard to the 
maintainability of the application on the 
ground that in terms of Section 28 of 
the Act. an appeal lay against the 
aforesaid order, 


4. The preliminary objection 
which had been raised earlier -has been 
reiterated. Mr. J. C. Sinha. appearing 
for tke petitioner. in reply. has submit- 
ted that the order under Section 24 of 
the Act being an interim order. no 
appeal lay against it and that, there- 
fore. the Civil revision petition was 
maintainable. He further submitted by 
reference to decisions of some of the 
High Courts that even under Section 28 
of the Act, no appeal was provided 
against an-order under Section 24 of 
the Act. I shall presently state the vari- 
ous decisions cited by him. I may. how- 
ever, observe that if an appeal is pro- 
vided against an order, be it an interim 
one, an appeal would lie and not a rex 
vision. 


5. Mr. Ramji Saran. appearing 
for the opposite party. submitted thet 


in terms of Séction 28 of the Act. an 
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appeal was maintainable against an expenses of the proceeding: permanent 
order under Section 24 of the Act and, alimony and maintenance; custody of 


therefore, the revision application was 
mot maintainable, He has made refer- 
ence to the decisions of several High 
Courts to support his contentions. I 
shall advert to them - at the relevant 
place. , 
6. Section 28 of the Act reads as 
under : , 
“All decrees and orders made by 
the Court in any proceeding under this 
Act shall be enforced in like ` manner 
as the decrees and orders of the court 
made in the exercise of the original 
civil jurisdiction are enforced and may 
be appealed from under any law. for 
the time being in force: 
Provided that there shall be no 
the 


appeal on the subject of costs only.” 
The above provision, according to th 
petitioner. means that by itself this 
section does not provide for an appeal 
against decrees or orders passed under 
the Act. but It merely says that if some 
other law which was. for the time be- 
ing in force has made provision for 
j of an appeal against the decree or 
order under the Act. an appeal could 
be filed by virtue of that law. The con- 
tention on behalf of the opposite party 
to the contrary is ‘that by this section 
the Legislature has provided for an 
appeal against all decrees and orders in 
any proceeding under the Act and has 
left only the forum and other procedu- 
ral matters in connection with the hear- 
ing of the appeal to. be decided in ac- 
cordance with such law that may be in 
force for the time being. By reference 
to Section 21 of the Act. if is submitted 


f 


that such law meant the Code of Civil . 


Procedure, 


bs Té may be relevant at this 
stage to refer briefly. to some of the 
relevant- provisions of the Act. Sections 
9 to 13 of the Act deal with matters 
relating to the restitution of conjugal 
Tights. declaration of the marriage as a 
nullity. judicial separation and divorce. 
The orders passed under these provi- 
sions are decrees: decrees. not in the 
sense as is understood under Section 2 
(2) of the Code of .Civil Procedure, but 
in the ordinary dictionary sense; that Is 
to say. in the sense of a judicial deci- 
sion or verdict (Vide Antala Gope v. 
Sarbo Gopain. ATR 1962 Pat 489. and 
1973 BLJR 57 = (AIR 1972 Pat - 392), 
Raj Rani v. Harbans Singh Chhabra). 


Section 21 makes the Civil Proce- 
dure Code applicable to all proceedings 
under the Act and lays down that “all 


proceedings under this Act shall be 
regulated, as far as may be. by the 
Code of Civil Procedure. 1908”.' Sections 


24 to 27 deal with interim matters relat- 
ing to maintenance pendente lite and 


children; and disposal of property be 
longing jointly to both the husband and 
wife. Orders passed under Sections 9 to 
13 of the Act are called decrees and 
orders passed under Sections 24 to 27 
of the Act are called orders. The latter 
is passed during the pendency of any 
proceedings under the Act for which a 
decree is to be passed. 


8 Section 28 of the Act which 


. I have already quoted above. has two 


distinct parts; firstly. it provides that 
all decrees and orders shall be enforced 
in the like manner asthe decrees and 
orders made _by a Court in exercise of 
its original civil jurisdiction and. second- 
ly. it provides that all decrees. and 
orders may be appealed from under any 
law for the time being in force. There 
is no ambiguity in so far as it concerns 
the first part . It is only with regard 
to the second part of this section that 
there has been a conflict of opinion. In 
order. therefore, to understand the true 
import of the second part of this sec- 
tion, I read it after deleting the un- 
mecessary words: ; 

“All decrees and orders made by 
Court in any proceeding under this Act 
may be appealed from under any 
law for the time being in force.” 


It cannot be gainsaid that in terms 
of this section. an appeal can be filed 
from all decrees and orders made by a 
court in any proceeding under the Act. 
The question, however, is. is it by vir- 
tue of Section 28 itself that the right to 
appeal against all decrees and orders 
passed_in any proceeding under this Act 
is derived or is it by virtue of some 
other law for the time being in force 
that an appeal can be filed against such 
decrees and orders? 


9. There has been a difference of 
fudicial opinion on this question. 

In the following decisions. the view 
expressed is that this section does not 
say positively itself as regards appeal- 
ability of decrees and orders. but if an 
appeal lies against the decrees and 
orders made in any proceeding under 
this Act, the provision for it has to be 
found in some. other law which may be 
in forze at the time; 

(i) AIR 1960 Bom 315, Prithviraj- 
singhji Mansinghji v, Bai Shivprabha- 


ari. 

(ii) ATR 1960 Andh Pra 30. Saras- 
wathi v. Krishnamurthy. ` 

G) AIR 1959 Cal 455. Smt. Sobhana 
Sen v. Amar Kanta Sen. l 
I may state here that the decision in 
AIR 1960 Andh Pra 30. has since been 
overruled by a Full Bench decision of 
the said High Court în Kode Kutumba 
Rao y. Kode Sesheratnamamba. (AiR 


— 


324 Pat, 


1967 Andh Pra 323) (FB). Similarly. the 
decision in AIR 1959 Cal 455, bas been 
overruled by the decision of the said 
High Court in Pratima Bose v. Kamal 
Kumar Bose. (1964) 68 Cal WN 316 and 

this decision has been followed in Samir 

Banerjee v. Sujata Banerjee, (1966) 70 
Cal. WN 633. 

The decisions which say that this sete 
tion itself provides for an appeal agains 
all décrees and orders made by a courtin 
any proceeding under the Act aad it is 
only the procedural matter which fs 
left to be decided in accordance with 
the law that may be in force for the 
time being are as follows:— 

(i) AIR 1957 Andh Pra 323 FB} 

(ii) ATR 1959 Cal 455. | 

(iii) (1964) 68 Cal WN: 316. 

(iv) ATR 1969 All 601. Sm^. Sarie 
Devi v. Shri Balwansingh. 

(v) AIR 1964 Orissa 122. Smt. Sne- 
halata v. Jagadish Dansana. 

(vi) AIR 1967 Punjeb 148. P. ©. Jal- 
-rath v. Mrs. Amrit Jairath. 


(vil) ATR 1969 Raj 253. Govind 
Ram v. Smt. Lila Devi ” 

Besides these, the Madhya Pra= 
desh. Gujarat. Madras and Himachal 


Pradesh High Courts have also express~ 
ed the same view. I am omitting lo men- 
tion the reference of the cases {decided 
by these High Courts because it ] 
just be multiplying the number cf decl= 
sions. 

of 


10. Thus the preponderance 
view now is that appeal against all de« 
crees and orders passed under tie Act 
is provided in Section 28 itsel= buf 
what is not provided for in that section 
is the procedure which Is to be, icllow~ 
ed in respect cf forum or other mats 
ters pertaining to the appeal anid for 
which the provisions has to be found 
elsewhere. 


11. In my opinion. the latter Is 
the correct view, The provisions of 
Section 28 of the Act are parallel to the 
provisions of Section 55 of the Indian 
Divorce Act. 1869, and Section 32 of 
the Special Marriage Act 1954, Section 
55 of the Indian Divorce Act. 1869, 
reads as under: 

“All decrees and orders made by 
the Court in any suit or prozeeding 
under this Act shall be enforced and 
may be appealed from. in the like mean- 
ner as the decrees and orders cf the 
Court made in the exercise of its origi- 
nal civil jurisdiction are enforced and 
may be appealed from. under the laws 
rules and orders for the time being in 
force; - 

Provided that there shall be no ap- 
peal from a. decree of a District Judge 
for dissolution of marriage or of mullity 
of marriage; nor from the order cf the 


[Prs, 9-11) Suresh Prasad v. Manorama Debi (S. P. Sinha J} 
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Eigh Court confirming or refusing to 
confirm such decree: 

. Provided also that there shall ‘be no 
appeal on the subject of costs only.” 
Section 39 of the Special Marriage Ach 
1954 reads as follows: 


“All decrees: and orders made by 
the. Court in any proceeding under 
Chap. V or Chap. VI shall be enforced in 
like manner as the decrees and orders of 
the _court made in the exercise of its 
original civil jurisdiction are enforced 
and may be appealed from under tha 
law fer the time being in force: 

Provided that every such appeal 
shall 3e instituted within a period of 
ninety days from the date of the decree 
or orcer. 


Lecoking to Section 28 of the Ach 
the provisions of the Indian Divorce 
Act and the Special Marriage Act are 
alike in so far as they relate to the 
filing of appeals. Under the Indian Di- 
vorce Act, the words are “may be ap- 
pealed from under the laws. rules and 
orders for the time being in force”. 
Under the Special Marriage Act. the 
provision is “may be appealed under 
the law for the time being in force” 
and under Section 28 of the Act the 
provision is “may be appealed under any 
jaw for the time being in force”. Artie 
cle ‘the’ which-is to be found in thea 
first two mentioned Acts has been sub- 
stituted by article ‘any’ in Section 28 
of the Act. This difference however, 
does not create any distinction and they 
do not make any change in ‘the inten» 


tion of legislature. Under all these Acts, 


the decrees and orders have been made 
appealable either under ‘the’ or ‘any’ 
law for the time being in force. An 
identical question. ag has arisen in rese 
pect of the interpretation of Section 28 
‘of the Act, arose with respect to the 
interpretation of Section 55 of the In- 
dian Divorce Act. The Bombay High 
Court in the case of A (Husband) v. B 
(Wife), (1898) ILR 22 Bom 612. express- 
ed the view that Section 55 “gives a 
general right of appeal” from all de=- 
crees and orders made in any proceed« 
ing under the Act. l 


The Lahore High Court in the cases 
of Chamarette w. Chamerette (AIR 
1937 Lah 176), and Noble, v. Gladys 
{ATR 1937 Lah 862) expressed the same 
wiew. “he Lahore High Court deci- 
sions were in respect of interlocutory 
arders under the Divorce Act. These 
decisions have since held good. If this 
be the admitted intention of the legis- 
lature with respect to the Indian Di- 
vorce Act. I do not see any reason why 
the intention of the legislature should 
be differently interpreted In so far as 
it concerns Section 28 of the Act. T 
can quite see that the language of Sece 
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tion 28 of the Act could have been bet- 
ter and for that purpose some of the 
High Courts have drawn attention of 
the Legislature to its unsatisfactory 
nature but even with the lenguage as 
used in Section 28 of the Act, I do not 
think there can be any controversy 
with regard to its meaning relating- to 
the appealability of decrees and orders 
made in, any proceeding under the Act 
in terms of that section itself. 


12. The Hindu Marriage Act is a 
self-contained ` enactment introducing 
many changes with regard to the rights 
and liabilities of marriages made ac- 
cording to Hindu Law. It is 
able that in such a self-contained Act, 
whereas rights are conferred under the 


Act, the remedies should be left to be- 


searched in some other law. If the in- 
terpretation of Section 28 ag given by 
the learned counsel for the petitioner 
is to be accepted, it means only i 
that an aggrieved party could find a 
forum of appeal if such a forum was 
provided in any other Act. In other 
words. if no other Act provided for an 
-lappeal against decrees and orders pass~ 
ed under the Hindu Marriage Act, the 
right would become merely illusory. 
In my opinion, such an interpretation 
would be wholly illogical and against 
all canons of interpretation. 

Section 28 of the Act is captioned 
as “Enforcement of. and appeal . from, 
decrees and orders” and enacts without 
any ambiguity that all decrees and 
orders made by court in any proceed- 
jing under the Act “may be appealed 
from”. It is an established principle of 
interpretation of statutes that the con- 
struction should be. as far as possible, 
beneficial, namely. that which should 
advance the remedy and suppress , the 
mischief. if that could be done without 
violence to the language. A literal con- 
struction should not be allowed to pre- 
vail if it has the effect of undoing the 
intention of the legislature as apparent 
' from the statute. If the words of the 
statute are sufficiently flexible to ad- 
-mit of a construction by which the in- 
tention will be better effectuated. it 
must be so done. 

Thus, if the interpretation of Sec- 
tion 28 of the Act as given by learned 
counsel for the petitioner is to be ac- 
cepted, it will firstly defeat the inten- 
tion of the legislature as is apparent 
from the language of the said section 
providing for appeal against all decrees 
and orders made under the Act. and 
secondly. such an interpretation would 


tbe contrary: to an interpretation which. 


has stood the test of time, namely. that 
of Section 55 of the Indian Divorce 
Act, which is in pari materia Sec. 28 of 
the Act. If however. the interpretation 


$ 


of the relevant ‘expressions 


unthink-- 
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of Sectio 

8 is the one which has been eae 
on behalf of the opposite party. namely, 
that the right of appeal against all de- 
crees and orders passed in any pro- 
ceeding under the Act is derived by 
virtue of Section 28 of the Act itself 
and only the procedure relating to tha 
appeal is to be in accordance with some 
other law for the time being in force, 
this interpretation would not only ade 
vance the remedy and suppress mis- 
chief. but will be fully in keeping with 
the object of the said provision. It is 
of importance to note that in Section 21 
of the Act it is provided that— 


pe ae provisions 
ct and, to suc l 
as the High Court may make E this 
behalf, all proceedings under this Act 
arse i Pie apa as ‘far as may be, 
by e Code of Civil Procedure. 

(Act V of 1908)”. S : nae 


Now, therefore. reading Sections 28 
and 21 _together, to me it appears. ,and 
for which I am fortified by the views ` 
expressed by almost all the High Courts 
except that of the Bombay High Court 
which have dealt with this matter. that 
all decrees and orders made by court 
in any proceeding under the Act is ap- 
pealable in terms of Section 28 itself, 
It is only the procedural part of such 
appeals which .is left to be determined 
in terms of the Code of Civil Procedure 
or the Rules as framed by the respec- 
tive High Courts. The Patna High Court 
has already framed rules relating to the 
Hindu Marriage Act which are to be 
found in Chapter I Part It of the Civil 
Court Rules of the High Court of Judi- 
cature at Patna (Civil) prescribing the 
manner in which a proceeding under 
the Act is to be initiated and conducted. 


13. 






tion itself, so far as the procedural as- 
pect of the appeal is concerned. it will 
be governed by the Code of Civil Pro- 
cedure, 1908 and the Rules prescribed 
for maters relating to the Act by th 


14. I may. in passing. observe 
that the appeelable orders are only those 
which have been made by a court i ` 
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any proceeding under the Act and not 
all orders having 
proceeding under the Act. In other 
words. only such orders are a vpealable 
which have been passed under sections 
24 to 27 of the Act. 


15. In the result. the applica- 
tion is dismissed as not maintainable, 
but To casts. 
. P. SINGH, J.:— 16. I agree. 

Petition cismissed. 
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MADAN MOHAN PRASAT. J. 


M/s. The Howrah  Insurarce 
Ltd.. Appellant v. Shri Yuktineth 
and others, Respondents. 

Mise. Appeal No. 9 of 1968. D/- 2-3- 
1973. from order of S. C. Chakravarty. 
Motor Accidents Claim Tribunal. Pur- 
nea, D/- 11-2-1967. 

Index Note: (A) Motor Vehicles 
Act (1939), S. 96 (2) — Defences open 
to insurer. ; 

Brief Note:-— (A) Defence that in~ 
jured had no licence is not avalable to 
insurer. when right to defend in insur- 
eds name is not reserved by itin the 


Co. 
Jha 


. poley, (Para 7 
Index Note:— (8) Motor Vehicles 
Act (1939), S. 110-D — Appeal — Quan- 


tum of damages assessed by Claims Tri- 


bunal —~ Interference by Appellate 
Court. 
Brief Note:-— (B) An &ppelete 


Court would be slow to interfere with 
the quantum of damages assessed un- 


less the Tribunal has acted on wrong. 


principles in assessing the damages or 
the damages awarded are either so ex~ 
cessively high or so excessively low 
that they cannot be deemed to be a 
proper estimate thereof (Para 8) 
Index Note:-— (©) Motor Vehicles 
Act (1939), S. 96 (2) — Quantum of 
damages — Question of quantum of 
damages cannot be agitated: unless it is 
beyond the statutory limit. {Para 9) 
~ Index Note:— (D) Motor ‘Yehicles 
Act (1939), S. 110-B — Award of com- 
pensation — Award directing insurer to 
pay entire amount awarded to injured 
is within Tribunal’s power. (Fara 10) 
Cases Referred: Chronological Paras 
ATR 1972 Pat 259 = 1972 BLJR 235, 
Champa Banerjee v. Chotanag zur 
Chemicals and Industries Ltd. 7 
(1970) 40 Com Cas 796 (Pat. 
dusthan General Insurances . 
Society Ltd. v. Daya Nath Jhe 7 
AIR 1969 Madh Pra 190 = 196) > 


‘Jab LJ 238. New India Insur- 
ance Co. Ltd. v. Smt. Mola | 
Devi 9 
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connection with any - 


-(1935) 1 KB 354.= 


A.I. R. 


AIR 1959 SC 1331 = (1960) 1 SCR 
168. British India General In- 
surance Co. Ltd. v. Captain Itbar 


Singh 
104 LJKB 199, , 
Elint v. Lovell 
Mawal Kishore Prasad Sinha. for 
Appe_lant;. Padmanand Jha and Suren- 
dra Narain Jha. for Respondents. 


JUDGMENT :— This is an appeal 
under Section 110-D of the Motor Vehi- 
cles Act against an award made by the 
Claims Tribunal, Purnea, dated the 11th 
of February, 1967. 

Z. It appears oe respondent 
No. 1 was going in hig Fi Car. an 
there was a ¢ollisicn eae his car 
and a truck which was coming from the 
opposite direction. The truck aforesaid 
belonged to one Balgobind Lohia and 
was being driven by Yadunath Sao. As 


a result of the collision the car of res- 


pondent No. 1 was badly. damaged and 
further he himself received injuries and 
remained in hospital for sometime and 
even thereafter und2r the treatment of 
the Civil Surgeon of Araria. On ac- 
count of this. he filed a claim petition . 
before the Tribunal aforesaid claiming 
a sum of Rs, 31610/- from the respon- 
dents by way of special and general 
damages, The Tribunal allowed a sum 
of Rs. 4340/- only <s compensation and 
directed the payment oof the amount: 
aforesaid by the appellant Insurance 
Company. Hence this appeal. ‘ 


3. The Claims Tribunal came to 
the conclusion that the accident was as 
a result of the rash and negligent driv- 
ing by the driver and the applicant be- 
fore it. was not at fault. It, therefore, 
found that the applicant was entitled 
to claim compensation. In respect of 
the quantum. however, it disallowed 

most of the items of claim but, allowed 
the claim in respect of certain other 
items either in full or by reducing the 
amount claimed. One of the items which 
is relevant for the purpose of the pre- 
Sent appeal is the claim against shock, 
anxiety and mental agony. and the 
claim was for a sum of Rs. 20,000/- in 
this respect. The amount was found by 
the Tribunal to be exorbitant, and it 
was allowed after reducing it to a sum 
of Rs. 4000/-. It may be mentioned that 
the arplicant has further claimed da- 
mages on account of grievous hurt and 
physicel inability assessing the amount 
at a sim of Rs. 5000/- and further da- 
mages on account of permanent scar 
marks on the body assessed at Rupees 
2000/-. Both these claims were disallow- 
ed in view of the fect that.the claim 
for shock, anxiety and mental agony 
had been allowed. 

4, Neither respondent No. I, 
who was the applicant before the Tri- 
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bunal, nor respondents 2 and 3. who 
were opposite parties. filed any appeal 
against the order of the Tribunal. It is 
only the Insurance Company which has 
come up in appeal. 


5. Learned counsel for the ap- 
pellant has raised three points before 
me, firstly. that the claim should not 
have been allowed in view of the fact 
that the applicant before the Tribunal. 
who was driving the car. had no licence. 
It is said that the question had been 
raised in the written statement filed by 
the Insurance Company. but the - Tri- 
bunal has failed to give any finding on 
that point. The second point raised is 
that the claim for damages for shock, 
anxiety and agony ought not to have 


been allowed. Thirdly. the award should . 


have been made against the insured, 
namely, respondent No. 2, and not 
against the appellant. I must state. at 
the outset that none of these points is 
tenable or open to the appellant. 


6. Firstly, having looked into 
fhe written statement filed by this ap- 
pellant before the Tribunal. I find that 
there is no specific objection that the 
victim was driving his car without a 
licence and. therefore. even if it had 
been open to the appellant to raise this 
point. it could not be raised for the 
first time in appeal. The point not 
having been raised. the Tribunal gave 
no finding on the point. 


7. I may state that the point is 
not open at all to the appellant þe- 
cause, in view of Section 96 (2) of the 
Motor Vehicles Act (hereinafter called 
the Act), the Insurance Company can 
defend the action only on the grounds 
mentioned therein which ere provided 
for in’ clauses (a) to (c) thereof, It is 
well-settled that the Insurance Com- 
pany is not in the same position as the 
owner of the vehicle to defend the ac- 
tion on all grounds unless the Insur- 
ance Company has reserved such a 
right to itself by the policy issued in 


-favour of the insured. In this one 
Re 


tion, reference may be made to 
cases of Hindusthan General Insurance 
Society Ltd. v. Daya Nath Jha. (1970) 
40 Com Cas 796 (Pat.). Kumari Champa 
Banerjee v. Chotanagpur Chemicals and 
Industries Ltd.. 1972 BLJR 235. = -(AIR 
1972 Pat 259) and British India General 
Insurance Co. Ltd. v. Captain Itbar 
Singh (AIR 1959° SC 1331). The ground 
raised in this case is not one which is 
covered by the provision of Section 96 
(2) of the Act. In the present case it 
was not the case of the Insurance Com- 
pany that such a right had been reserv- 
ed. Therefore the Company could not 
have agitated this point in the Court 
below nor can it do so in appeal. 


Howrah Insurance Co. v. Yuktinath (M. M. Prasad J.) [Prs. 4-10] Pat. 327 


8.. With 





Court would be slow to interfere with 
the quantum of damages a 


8 9. _ Apart from the merits of the 
point, if must also be held that it is not 
open to the appellant-Insurance Com- 
pany to raise this point in view of this 
defence not being open to the Com- 
pany uncer Section 96 (2) of the Act. 
There being no privity of contract be- 
tween the Insurance Company and the 
victim of the accident, the question of 
the - quantum of damages is not one 
which can be agitated by the Insurance 
Company unless it is beyond the statu- 
tory limit. In the case of New India 
Insurance Co, Ltd. v. Smt. Molia Devi 
(ATR 1969 Madh Pra 190). it was held 


- that it is not open to the insurer to 


challenge the quantum of damages. that 
being not a ground mentioned in- Sec- 
tion 96 (2) of the Act. 


10. The last point raised by 
learned counsel is also untenable. It is 
said that the award should have been 
made- in the present case against the 
Insured and not against the insurer- 
appellant. There is no warrant for this 
proposition. It is well settled that an 
action lize the present one can be in- 
stituted not only. against the driver and 
the owner of the vehicle which has 
eaused the accident resulting in injury 
but also against the Insurance Com- 
pany. In the present case it is said thaf 


the Tribunal should have passed the 
order that the insured was bound to 
pay the amount awarded. but the In- 


surance Company would ‘pay it on his 
behalf. Again, this is not a ground ac- 
ceptable to me. The Tribunal has found 
the liability of the owner of the truck 
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fn question. It has, however, directed 
the payment of that amount by. the 
appellant-Insurance Company. There 


does not appear to be anything wrong 
in such an order. Section 110-B of the 
Act itself lays down that in making the 
award the Claims Tribunal shall specifv 
the amount which shall be paid by the 
insurer, or owner. or driver of the 
vehicle involved in the accident or by 
all of the persons, as the case may be. 
In the present case. the Tribunal has 
directed the payment of the = entire 
amount awarded by the appellent which 
it was entitled to do in law. 


11. In the result, I find that no 
good ground has been made for inter- 
ference with the order .unde- appeal 
This appeal Js accordingly . dismissed 
with costs. s i 

Appeal dismissed- 


AIR 1973 PATNA 328 (V 60 C 111) 


G. N. PRASAD AND SHAMBHU 
PRASAD SINGH. JJ. 


Gulzarilal Agarwalla. Appellant v. 
Onkarmal Agarwalla and others Respon- 


e | 

O. D. No. 175 of 1969. D/- 
26-2- o ‘ from ’ decision of Krishna 
Kumar Lal. Sub-J.. ist Court Dhanbad, 
D/- 8-4-1969. 

Index Note:— (A) Mines and Mine- 
rais (Regulation and Development) Act 
(1957) (as amended by Act 15 of 1958), 
S. 30-A — Exemption for pre-1949 coal 
mining leases — Benefit of — If and 
-when protects title of the lessze’s 
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Rules (1960), R. 46). 


Brief Note:-— (A) Where no notifi- 
cation has been issued under Section 
30-A applying the Mineral Concession 
Rules (and otner provisions mentioned 
in the section} to pre<1949 coal mining 
leases, transfer of the lessee’s interest 
under such a lease is saved by the sec- 
tion from those Rules (R. 46 thereof 
prohibits transfer of lease~hold rights 
except subject to certain restrictions). 
As such the title of the transfer2e’ (pur- 
chaser} is ynaffeeted then. AIR 1972 SC 
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1965 SC 821. Followed. AIR 137) SC 
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forms Act (30 of 1950) (as amended by 
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10 and 10-A. These sections do not 
continue the right under such sub-lease. 
AIR 1972 Pat 200. Followed. (Para 10) 

Index Note:— (C) Coal Mines (Tak- 
ing Over of Management) Ordinance 
(1973), S. 5 (10) — Effect on pending 
litigation — Lessee’s right to royalty, 
Injunction against interference with pos- 
session etc. —— Whether non-decreeable. 


Brief Note:-— (C) The Ordinance 
vests only the management and not the 
ownership of the mines in the Central 
Government. Claim to royalty. replace- 
meni of removed machineries on site,. 


_ injurction against taking or interfering 


with possession, delivery of khas pose 
session after eviction of existing pos- 
sessors ete. can be granted only to the 
holder of the interests in the mine and 
mot zo the Central Government as ma- 


‘mager (though it may get the benefit 


of those claims). As such. when the 
holder (lessee) is entitled to those claims 
on merits the Ordinance (coming into 
force during the pendency of the suit)’ 
is nc obstacle to decreeing them in his 
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- SHAMBHU PRASAD SINGH, J.:—~ 
This appeal is by defendant No. 1. Tf 


‘arises out of a suit filed by respondents 


1 to 3 in which subject-matter of dis- 
pute was about 300 bighas of land in 
village Birsinghpur in the district of 
Dhantad comprising two E 
known. as Khudia Colliery and 
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Mahatadih Colliery. Main reliefs as ori- 
ginally claimed by plaintiff-respondents 
were as follows i- 


(a) A decree declaring that the 
managing contract by virtue of the In- 
denture dated 11-5-1951 stood deters 
mined and terminated., 

(b) A decree for permanent injunc- 
Hon restraining the defendants. from 
faking possession of the collieries’ in 
suit and from interfering with the pos- 
session of the plaintiffs of the same and 
from removing any machinery or any 
article or- thing from the said collieries, 


(c) A decree directing defendant 
INo. 1 for bringing back to the said col- 
lieries the machineries etc. taken away 
by him ‘clandestinely as detailed in 
Schedule C of the plaint or in the alter- 
‘mative to pay. Rs. 32,827/- their market 
value, 

(d) A decree directing the defens 
dants to render true and proper ac- 
counts of all raisings and 
from the collieries in suit from 1954 to 
1958 and to pay the amount that would 
be found due on such accounts to the 
plaintiffs and on failure of the defen- 
dants to do so within the time to be 
fixed by the court, for appointment of 
a commissioner to ascertain. the amount 
due to the plaintiffs on account of 
royalty and a decree for such amount 
‘on taking additional court-fees for the 
emount exceeding the tentative claim, 


(e) A decree for Rs. 2,112/- as price 
for the’ fuel coal and 

(f) A decree for Rs, 60/- on account 
of cesses and taxes, 


The suit was instituted on the 17th 
oË September, 1960. The managing con- 
tract in favour of the appellant was 
executéd on the jlth of May, 1951 for 
a period of ten years. On expiry of the 
said period of ten years the plaintiff- 
respondents got the relief for declara- 
tion amended by adding to it that the 
managing contract had stood determin- 
ed and: terminated. “also by efflux of 
expiration of the period of the said 
managing contract”. 
another relief added for delivery of 
khas possession of the property in suit 
after evicting the defendants therefrom 
which was epee as {(a-1). 


2. In the memorandum of appeal 
large number of grounds were taken, 
but it appears from order No. 15, pass- 

by this Court that in order to get 
fhe hearing of the appeal expedited, 
the appellant conceded that he would 
challenge the judgment and decree of 
the court below only on two grounds, 
mamely. (1) that the purchases of plain- 
iffs were hit by the relevant provisions 
of Mineral Concession Rules. 1949 and 
{2} that the deed of managing contract 
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despatches ` 


In 1964 they got. 
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(Ext. C) in form as well as in substance 
was a sub-lease in favour of the appel- 
lant. On account of this concession 
many documerts which would have 
otherwise been included in the paper 
book were not included e At the 
time of the final hearing of the appeal 
Mr. Shreenatb Singh, learned counsel 
for the appellant wanted to urge some 
other grounds as well taken in the 
memorandum. of appeal. bùt in the cir- 
cumstances, mentioned above, we did 
not allow him .to do so. Thus he con- 
fined his argcments to three grounds 
only. the aforesaid two and the effect of 
the Coal Mines (Taking Over of Ma- 
nagement) Ordinance. 1973 (No. 1 of 
1973) published in the Union Gazette 
dated the 30th of January. 1973 on the 
litigation. 


3. Since the arguments were 
confined only to three grounds as afore- 
said. it is not necessary to state facts 
of the case in detail, I would briefly 
state only such of the facts which are 
mecessary for the decision of the three 
grounds. Admittedly the property in 
dispute belonged to proprietor of Pandra 
Raj. The proprietor executed a lease in 
favour of the East India Coal Company. 
This Company granted a lease in favour 
of Rabindra Nath Sarkar in 1917 and 
after a few intermédiate transactions 
the lease~hold interest came to be own- 
ed by Baidyanath Dutt and other mem- 
bers of his family (hereinafter referred 
to as ‘the Duttas’)}. In Title Partition 
Suit No. 44 of 1950 of the court of the 
Subordinate Judge at Dhanbad which 
was being fought between family mem- 
bers of the Duttas. two Receivers Bal- 
deo Singh and Bholanath Dey: were ap- 
pointed. With the permission of the 
~court they executed on the lith of May, 
1951 the deed (Ext. C) in favour of the 
appellant for a period of ten years. In 
the document itself. it is stated to be a 
deed of managing contract. Subsequent 
to the execution of this deed, within the 
period the 4th of June, 1952 to the 
8th of February. 1955 different members 
of the family of the Duttas executed 
nine registered deeds (fully detailed in 
Schedule B to the plaint) in favour of 
one Shrimati Bhagwati Devi. According 
to the case of the plaintiff-respondents 
she was a mere benamidar of theirs and 
they have acquired right, title and inte- 
rest of the Duttas in the disputed pro- 
perty by the aforesaid deeds and thus 
have become fully entitled to the en- 
tirety of the two collieries. 


In the plaint as originally filed they 
pleaded that the managing contract 
under Ext. © stood determined and 
terminated on account of violation of 
the terms and conditions of the con- 
tract, such as negligence in paying the 
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current and arrears of the commission, 
royalty or of minimum royalty. sub- 
mission of statements of monthly rais- 
ings and despatches, delivery of fuel 
coal. payment of cesses. taxes ard other 
public charges and impositions and 
clandestine and stealthy removal of 
machineries, plant, tubs, boilers ete. By 
the amendments which~ they got sub- 
sequently made they averred that the 
managing contract under Ext. : stood 
determined and terminated by efflux or 
expiration of the period thereof and 
they were entitled to khas possession of 
the property in dispute. Defendant No. 
2 (respondent No. 4) was made a party 
to the suit on the allegation that he 


had been taken in as a partner by the 


appellant for carrying on the 2ontract 
work under Ext. C. 


4. The appellant alone contested 
the suit. He challenged the assecttion of 
the plaintiff respondents that they were 
the real owners of. the collieries under 
the: aforesaid nine deeds in favour of 
Bhagwati Devi. According to 
those documents were void and illegal 
being hit by the provisions of the Mines 
and ‘Minerals (Regulation and Levelop- 
ment) Acts of 1948 and 1957 and Mineral 
Concession Rules. He denied tc have 
acted in violation of any term anc condi- 


tion of Ext. C. In the additional written: 


statement which he filed after the 
amendment of the plaint. he further 
denied that the managing contrect had 
expired on the 10th of May. 1961 and 
was no longer existing. 


5. The court below framed vari~ 
ous issues. the two main issues deing— 

“3. Are the alleged documents ‘in 
favour of Srimeti Bhagwati Devi as also 
the deed of release by her in favour of 
the plaintiffs hit by the Mines and Mi- 
nerals (Regulation: and Develanment) 
Acts. 1948 and 1957 as also by tame Mi- 
neral Concession Rules framed there- 
under and have the plaintiffs acquired 
any title to the suit properties? 


4. Whether the managing contract 
in question in favour of the defendant 
has been terminated so as to entille the 
plaintiffs to khas possession of the pro- 
perties in suit?” 


On issue. No, 3 it has founc that 
the documents in fevour of Bhagwati 
Devi were not hit by the Mines and 


Minerals (Regulation and Develooment) 
Acts of 1948 and 1957 as also by Mine- 
ral Concession Rules and that plaintiffs 
acquired good title to the suit proper- 
ties under those documents. It has an- 
swered issue No, 4 in the affirmative. 
In connection with issue No. 4 a ques- 
tion arose before it whether under Ext. 
C the appellant was a sub-lessee or a 
mere licensee. It has held ‘that the 
aforesaid deed did not grant any lease 
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but only a licence in favour of the ap~ 
pellant, The order portion of its judg- 
ment on the basis of which the decree 
has been drawn up runs as follows: 


“That Title Suit No. 33 of 1960 be 
decreed on contest with costs agains. 
the contesting defendant Gulzarilal 
Agarwala and ex parte without cos? 
against defendant No. 2 inasmuch as he 
did not appear to offer any contest. If 
is hereby declared that the managing 
contrast by virtue of the indenture, 
dated 11-5-51 has terminated on its ex- 
piry ky efflux of time and the defen- 
dants therefore are permanently res- 
trained from retaining possession of the 
suit collieries or from interfering with 
the possession of the plaintiffs..of the 


_ Same as also from removing any machi» 


neries or articles therefrom. The defen~ 
dants are further directed to account 
for all machineries taken by them and 
to make over possession of the same to 
the plaintiffs as mentioned in Schedule 
B of the indenture- of managing cons 
tract Ext. C along with those as shown 
in Schedule C of the plaint and in the 
alternative to pay to them Rs. 32,827 
which is their market value which has 
not been disputed. The defendants are 
further directed to render true and 
prover accounts of all raisings and dese 
patches made from the collieries in suif 
in between 1954 to 1958 and to pay the 
amount so found due from them on such 
accounts within two months from the 
date of this order failing which a com- 
missioner will be appointed to take such 
accounts and to ascertain the amount 
to be due to the plaintiffs on account 
of royalties. They are also directed- to 
pay thea plaintiffs a sum of Rs. 2,112 
for the price of fuel coal as in the 
plaint together with a sum of Rs. 60 
claimed on account of cess and taxes. 
Interest pendente lite and future at six 
per cent. per annum. Pleader’s fee af 
the minimum contested scale.” 


6. Section 4 (1) of the Mines 
and Minerals (Regulation and Develope 
ment) Act, 1948 (Act LIIL of 1948) (neres 
inafter referred to as ‘the 1948 Act} 
provided that no mining lease would 
be granted after the commencement of 
the Ac otherwise than in accordance 
with the rules made under the Act. Sece 
tion 4 (2) laid down that any mining 
lease granted contrary to the provisions 
of Section 4 (1) would be void and of 
no effect, Rule 48 of the Mineral Con» 


cession Rules, 1949 (hereinafter referred 


to as ‘the 1949 Rules’) framed under 
the said Act barred transferability of- 
right except as subject to the peat 
tion mentioned therein. 


The 1948 Act. however. was Te- 
placed by the Mines and Minerals (Re~ 
gulation and Development) Act. 1957 
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(LXVII of 1957) (hereinafter referred to 
as ‘the 1957 Act’). Section 13 of this 
Act relates to power of Central Gov- 
ernment to meake rules in respect of 
minerals. Section 16 provides for bring- 
ing all mining leases granted before 
. the 25th day of October, 1949 into con- 
formity with the provisions of the Act 
and the rules made under Sections 13 
and 18. Section 18 casts a duty upon 
the Central Government to take all 


such steps as may be necessary for con~ - 
servation and development of the mine- | 


rals in India and to make such rules as 
it thinks fit for that purpose. Section 
19 deals with licences and provides that 
prospecting licences of mining shal] be 
void if they are in: contravention of the 
Act. According to Section 29 all rules 
made or purporting to have been made 
under the 1948 Act are to be deemed 
to have been made under 1957 Act un- 
less and until they are superseded by 
any rules made under the latter Act. 
It may be stated here that in the Mine- 
ral Concession Rules of 1960 (herein- 
after referred to as ‘the 1960 Rules’), 
framed under the 1957 Act, Rule 48 of 
1949 Rules has been re-numbered = as 
Rule 46. Four months after the passing 
of the. 1957 Act another provision was 
made by the Parliament and incorporat- 
ed in that Act as Section 30-A. ° The 
amendment was introduced by Act XV 
of 1958. Section 30-A reads as follows: 


“30-A. Notwithstanding > anything 
contained In this Act, the provisions of 
sub-section (1) of Section 9 and of sub- 


section (1) of Section 16 shall not apply 


to or in relation to mining leases grant- 
ed before the 25th day of October, 1949, 
în respect of coal, but the Central Gov- 
ernment, if it is satisfied that it is ex- 
pedient so to do. may. by notification 
in the Official Gazette direct that all 
or any of the said provisions (including 
any rules made under Sections 13 and 
18) shall apply to or in relation to such 
leases subject to such exceptions and 
modifications, if any as may be specified 
in that or in any subsequent notifica- 
tion.” a 
7. When the appeal came for 
hearing before us in January. 1970. one 
of the questions which was canvassed 
before us was whether the right of 
transfer of a lessee’s interest under a 
lease created before the 25th of Octo- 
ber, 1949. had been affected by Section 
13 of the 1957 Act read with Rule 46 
of the 1960 Rules or whether Section 
30-A of the Act saved such coal mining 
leases from the operation of Section 13 
of the Act and of the relevant Rules. 
In Sm. Kamle Bala Devi v. Ojha Bro- 
thers Ltd.. (1962) TLR 41 Pat 412 a 
Bench of this Court took the view that 
Section 30-A of the Act did not render 
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the relevant rule of the Mineral Con- 
cession Rules inapplicable to mining 
lease in respect of coal lands. 


- In M/s. Bhowra Kankanee Collieries 
Ltd. v. Sunil Kumar Roy (1968 Pat LJR 
486) another Bench of this Court ex- 
pressed the view that in respect of pre- 
1949 leases relating to coal lands. Sec- 
tion | 30-A of 1957 Act made a clear ex- 
ception with regard to the applicability 


- of Section 13 of that Act and Rule 46 


of the 1960 Rules. In view of the con-- 
flict in the aforesaid two decisions. we 
referred the matter to a larger Bench 
for decision of the true scope of Sec- 
tion 30-A. The decision of the Full 
Bench (AIR 1971 Pat 83) is to the effect 
that Section 30-A provides exemption 
in favour of leases in respect of coal 
mines created before the 25th of Octo- 
ber. 1949. The Full Bench ‘further held 
that the Bench decision in Kamla Bala 
Devi’s case was not correct and overruled 
it. Before the Full Bench strong reliance 
was placed | on behalf of the appellant 
on the decision of the Supreme Court 
in Bishwanath Prasad v. Union of India 
(AIR 1965 SC 821). Overruling the cop- 
tention of learned counsel for the ap- 
pellant that the matter stood concluded 


by the decision of the Supreme Court 
Misra. C.-J. who delivered the judg- 
ment of the Full Bench observed as 
follows:—— 


“Mr. Lal Narain Sinha has con- 
tended, however. that the decision of 
the Supreme Court in AIR 1965 SC 821, 


holding such transfer void in terms. 
also has given this interpretation of 
Section 30-A. Since. however. the at- 


tention of their Lordships was not 
drawn to this particuler section and_ the 
argument at the Bar in the Supreme 
Court was only confined to the mean- 
ing of the word ‘grant’ in terms of 
Section 4 of 1948 Act. the outhority of 
that decision cannot: be invoked for 
interpretation of the scope of Section 
30-A of the Act of 1957. It is clear that 
specific reference to sub-section (1) of 
Sections 9 and 16 and rules under Sec- 
tions 13 and 18 lump them together 
and there is no scope for applying the 
Rules under Sections 13 and 18 in part 
only.” 

8. In view of the decision of the 
Full Bench which is binding upon us, 
I have not referred to various provi- 
sions of the 1948 and 1957 Acts and 
the 1949 and 1960 Rules which are re- 
ferred to in the said decision in detail. 
The view expressed by the Full Bench 
as to the scope of the decision of the 
Supreme Court in Bishwanath Prasad’s 
ease AIR 1965 SC 821 is also binding 
upon us, Mr. Shreenath Singh, learned 
ecounse’ for the appellant has. however, 
relying on the decision of the Supreme 


——— 
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Court in Ballabhdas Mathuradas `La- In Ballabhadas Mathuradas Leakhani’s 
khani v. Municipal Committee, Malka- case the High Court of Bombay at Nag- ; 
pur (AIR 1970 SC 1002) has urged that pur held that a suit for refund of the 
it was not open to the Full Bench to excess tax paid was incompetent. It ex. 
explain the Supreme Court decision on plained the decision of the Supreme ' 
the ground that provisions of Section Court in Bharat Kala Bhandar’s case on | 
30-A of 1957 Act were not brought to the ground that the relevant provisions 
the notice of the Supreme Court and of lavy were not brought to the notice i 
that in spite of the decision of the Full of the Court. The observations quoted — 
Bench, the decision of the Supreme in the preceding paragraph from the 
Court in. Bishwanath Prasad’s case is aforesaid case were made -by tha | 
binding T us. e bas drawn our a Supreme Court in that context. 
tention to the following passage in “ ee eat 
`? E eile Their Lordships of the Suprema 

a padas Ma ragas ee ae Court further held on merits that where 

“The first question is concluded by there is a bar against levy in excess of 
the judgment of this Court in Bharat the amount specified in the Constitu- 
Kala Bhandar’s case. 1965-3 SCR 499 tion, a suit for refiind of the tex paid 
= (AIR 1966 SC 249). That case arose in excess is maintainable. In Bharat Kale 
under the ©. P. & Berar Municipalities Bhandar’s case the question of main« 
Act. 1922. - The right of a Municipality tainability of a: suit for refund of tax 
governed by that Act to levy under paid in excess of the amount specified 
Section 66 (1) (b) a tax on bales of cot- in the Constitution had been decided 
ton ginned at the prescribed raze was and it was a matter of general applica= 
challenged by a tax-payer. This Court tion. It was, therefore. not open for 
held that levy of tax on cotton ginned any Eigh Court to ignore the decision 

the tax-payer in excess of the of the Supreme Court on the ground 
amount prescrised by Article 276 of the that relevant provisions of law were nof 
Constitution was invalid, and since the brougkt to the notice of the Supreme 
Municipality had no authority to levy Court. f 
the tax in excess of the rate permitted : . 
by the Constitution. the assessment pro- In Bishwanath Prasad’s case tha 
ceedings levying tax in excess of the auesticn before the Supreme Court was 
permissible limit were invalid, and a Whether a particular lease in relation of 
suit for refund of tax in excess of the Coal bearing lands was valid or invalid 
amount permitted by Article 273 was on account of Mineral Concession Rules. ` 
maintainable. The decision was binding In that case while one party, took the 
on the High Court and the Hist Court Plea that it was invalid because it was 
could not ignore it because they shought hit by Rule 48 of the 1949 Rules. the 
that ‘relevant provisions were not Other party did not urge that it was 
brought to the notice of the Court.” saved by Section 30-A of the 1957 Act, 

akan 7 In the case before us the plaintiff res- 

9. In my opinion. there is no pondents had taken a definite stand that 
substance in the aforesaid cortention the transfers in their favour were saved 
of Mr. Singh. According to the “earned by Section 30-A. If the transactions are 
Chief Justice. the decision of the Sup- really saved by Section 30-A as held 
reme Court in Bishwanath Prasac’s case by the Full Bench. the plaintiff-respon= 
AIR 1965 SC 821 could not be an autho- Jents cannot. be mnon-suited on the 
rity on the scope of an interpretation ground of the decision of the Supreme 
of Section 30-A of the 1957 Act. as it ‘Court in Bishwanath Prasad’s case where 
was not at all referred to in thai judg- as observed earlier scope and inter- 
ment and if I may say so with respect, >retaticn of Section 30-A was not con 
the learned Chief Justice is perfectly sidered. In Ballabhadas Mathuradas 
correct in making that observation The ‘akhani’s case Supreme Court has also 
decision ‘of the Supreme Court in Bal- observed that the Bench of the Bom= 
labhdas Mathuradas Lakhani’s case, bay Hizh Court at Nagpur was nof 
AIR 1970 SC 1€02 is of no real help to justified in taking the view that the suit 
the appellant. In Bharat Kala Brandar was not maintainable when the main« 
Private Ltd. v. Municipal Committee, tainability of the suit was implied in the 
Dhamangaon, (AIR 1966 SC 249) the decision of the Full Bench, I shall be 
Supreme Court had earlier held that committing the same error if I take a 
Municipalities ir Madhya Pradesh had view different from the decision of the 
mo power to levy under Section 66 (1) ‘Full Bench as to the scope and inter 
. (b) of the C. P. and Berar Municipali- ovretation of Section 30-A as well as the 
ties Act, 1922, a tax on bales of cotton scope of the judgment of the Supreme 
ginned by the tax-payer in excess of Court in Bishwanath Prasad’s case. IE 
the amount prescribed by Article 276 of may also be stated here that the appel- 
the Constitution and a suit for refund lant prayed for a review of the decision 
of tax in excess of the amount permit- of the Full. Bench on the ground of 
ted by Article 276 was maintainable. observations. of the Supreme Court in 
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Ballabhdas Mathuradas lLakhani’s case 
and the prayer was refused. In the State 
of Madhya Pradesh v. Dadabhoy’s New 
Chirmiri Ponri Hill Colliery Co. (P.) 
_Ltd., (AIR 1972 SC 614) the Supreme 
Court has interpreted Section 30-A and 
observed as follows: . . 


“The section falls into two parts. 
Under the first part. the operation of 
Sections 9 (1). 16 (1) was suspended as 
far as pre-1949 mining leases for coal 
were concerned. The second part. how- 
ever, empowered the Central Govern- 
ment, on its satisfaction that it was 
expedient to do so, to direct that all or 
any of those provisions including rules 
made under Sections 13 and 18. should 
apply to such leases subject to such ex- 
ceptions and modifications. if any as 
might be specified in that or any subse- 
quent notification. The ‘exceptions and 
modifications’ which might be so speci- 
fied in the notification would obviously 
be in regard’to the application. when 
such application was decided ‘upon. of 
Sections 9 (1) and 16 (1) and the relevant 
rules”, 


This decision supports the view 


taken by the Full Bench as to interpre- 
tation of Section 30-A. Therefore, in ac- 
ordance with the decision “of the Full 
Bench, I hold that in absence of any 
notification under Section 30A. the pur- 
chases by plaintiff-respondents (as spe~ 
cified in Schedule B of the plaint) 
were not hit by the provisions of Mine- 
ral Concession Rules. 


10. Mr. Shreenath Singh has 
next argued that Ext. C which was des- 
cribed as a deed of managing ‘contract, 
in form as well as in substance was a 
sub-lease in favour of the appellant. Ac- 
cording to him the finding of the Court 
below that it was a mere licence was 
incorrect. When questioned what was 
the relevancy of this contention, he sub- 
mitted that if Ext..C created a sub-lease 
in favour of the appellant that alone 


could be recognized by the State Gov~ 


ernment under Section 10 read with 
Section 10-A ‘of the Bihar. Land Reforms 
Act and the lease (by assignment) of 
the plaintiff-respondents shal] have to 
be ignored. Even if Ext. C created a 
sub-lease, it could not be recognized by 
the State Government under Sections 10 
and 10-A of the Bihar Land Reforms 
Act. Section 10-A was added to the 
Bihar Land Reforms Act by Act JII of 
1965. Before this new section was en~ 
acted. the term of Ext. C had expired. 
It wes for a period of ten years only 
which ended on the 10th of May, 1961. 


Clause 2°of Ext. C provided for deposit 


of Rs. 10,000/- by the appellant in cash 
as security. Clause 27 of it reads as 
follows : 
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- “27. If on the expiry of the terms 
of this Menaging Contract by efflux of 
time. _the First party fails to pay up the 
security amount of Rs. 10,000 or the 
balance thereof after deduction therefrom 
whatever amount may be found due by 
the Second party to the First party. then 
the Second party will continue to work 
as Managing Contract of the two collie~ 
ries on these terms till the amounf 
found due to him is paid off.” : 


Order No. 97 dated the 3rd of May, 
1963-of the Court below shows that 
Rs. 10,000/- the security money was de= 
posited by the plaintiff-respondents. The 
Managing contract created by Ext. C; 
therefore, came to an end on the 3rd 
of May, 1963 before introduction of Secs 
fion 10-A in the Bihar Land Reforms 
Act. It has been held by Bench of this 
Court in State of Bihar v. Saubhagya 
Sundari Devi, (AIR 1972 Pat 200) that 


_@ sub-lease which had come to an end 


before the insertion of Section 10-A in 
the Bihar Land Reforms’ Act could not 


- be taken into consideration for the pur- 


poses of Sections 10 and 10-A of that 
Act. It has been further held in that 
case that interest of a lessee which was 
not subject to a sub-lease when Sec- 
tion 10-A was inserted could not vest 
in the State under Section 10 of the Act. 
Mr. Singh. therefore, is not right in con- 
tending that if Ext. C was a sub-lease, 
the right created thereunder .is still 
existing by virtue of the provisions of 
Sections 10 and 10-A of the Bihar Land 
Reforms Act. 


11. However. since the question 
whether Ext, C created a léase or a 
licence only in favour of the appellant 
was argued at some length. I propose to 
consider briefly that matter as well. It 
was conceded by learned counsel for both 
the parties. that if Ext. C amounted to a 
demise and created an interest in the 
property in favour of the appellant. it 
was a lease; if it did not amount to 
a demise and did not create any interest 
in the property in favour of the appel- 
lant it was a licence. Learned counsel 
for the parties further conceded that 
for deciding the aforesaid question the 
document as a whole has to be taken 
into consideration. The entire deed was 
placed before us. While Mr. Singh, 
learned counsel for the appellant relied 
on the clause which provided for pay- 
ment of royalty and other clauses which 
according to him put the appellant in 
exclusive possession of the property and 
conferred upon him a right to deal with 
the property. Mr. J. C. Sinha for the 
plaintiff-respondents relied on such 
clauses in it which show that no inte- 
rest in the property was created in the ~ 
appellant, 
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Mr. Singh strongly relied on Cl. 3 
which described the lease in favour of 
Duttas as head lease, Mr, J. C. Sinha 
drew our specific attention to clause if 
which gave the first party, i.e. the Re- 
ceiverg appointed in the suit the inte- 
rest of Duttas the right to inspect the 
underground working of the collieries 
as well as to inspect and to take copies 
of the registers recording rasing and 
despatches of coal, clause 22 which says 
that the second party would nct have 
any proprietary right in the coal lend 
or in any of the collieries nor shoulc 
. he be entitled to mortgage the coal land 
of the collieries or the mechireries etc.. 
cl. 23 providing for execution oI a proper 
power of atcorney of the second party. 
i.e.. the appellant by the first varty if 
found recessary for the purposes of pre- 
senting and cashing all cheques. bills 
etc. and entering into agreement and 
contract with Railways. Goverrment and 
with all other parties for sales of coal 
and for supply thereof and clause 24 ac- 
cording to which one of the office rooms 
and the Managers quarter was to re- 
main in possession of the first party. 
The Court below in paregrapts 36 and 
- 37 of its Jucgment has given 300d rea- 
sons for its finding that Ext. © created 
a mere licence in favour of tae appel- 
lant and not a lease, I am in entire 
agreement with the view taken by the 
Court below as to the nature ard charac- 
ter of Ext. C and it is not necessary tc 
repeat all those reasonings of -he Court 
_below in this judgment. After having 
considered the entire document Ext. (C) 
I am of the opinion that it does not 
amount to a demise and dces not create 
any interest in the property in favour 
. of the appellant. Thus it is nct a lease 
but a mere licence. 


12. I lastly take up for conside- 
ration the submissions of Mr. Singh as to 
the effect of the Coal Mines /Taking 
Over of Management) Ordinarce, 1973 
(hereinafter referred to as ‘the Ordi- 
nance’) on this litigation. Mr. Singh 
strongly relied on Section 2 (¢) of the 
Ordinance which defines “mine”, Sec- 
tion 3 which vests the management of 
coal mines in the Centra] Government 
on and from the appointed day and Sec- 
tion 5 (10) which authorises the Cen- 
tral Government to receive to the ex- 
clusion of all other persons any monies 
due to the coal mine realised after the 
appointed day notwithstanding that such 
receipt pertains to a transaction made at 
any time before the appointed day. 


According’ to Mr. Singh after the 
Ordinance has come into force no decree 
at all could be passed in favour of .the 
plaintiff-respondents:so far as reliefs 
(1-1), (b). (c). (d) and (Ð are ccncerned. 
He further submitted that a decalaration 
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as claimed in relief (a) which could only 
be zranted under discretion of the Court 
should also not be granted to the plein- 
tiff-respondents when they were found 
not entitled to other reliefs. Prima facie 
Mr. Singh dces not appear right in his 
contentions. The Ordinance does not 
vest the ownership of the coal mines in 
the Central Government. It merely 
vests the management, Under the Ordin- 
ance the Central Government merely be- 
comes Manager of the persons holding 
interest in the mines. As a Manager 
the Central Government cannot get a de- 
cree in its favour in respect of any of 
the reliefs claimed in the suit: The re- 
liefs are to be granted in favour of the 
persons holding interest in the coal mines 
though it may be that the Central-Gov- 
ernment.as Manager may get advantage 
of that decree on their behalf. There- 
fore. if the ‘plaintiff-respondents are 
ehtilled on merits to the reliefs claim- 
ed. and they are as found earlier. de- 
cree cannot be refused to them on the 
ground of the Ordinance coming into 
force. At best the appellant can raise 
an objection that the plaintiff-respon- 
dents cannot execute the decree by 
themselves, Because of the Ordinance, 
the decree can be only executed through 
the Central Government who according 
to the Ordinance is appointed Manager 
of tneir interest inthe collieries. This 
question need not be decided at this 
stage. The proper time for raising and 
decicing this question will be when the 
decree is put into execution. I. there- 
fore. refrain from expressing any defi-. 
nite opinion on that question and leave 
it to be decided by the executing Court 


‘if ard when such objections are raised 


before it. For the present the conten- 
tion of Mr. Singh that no decree at all 
can be passed in favour of the plaintiff- 
respondents because of the Ordinance 
coming into force has to be overruled. 
13. Before closing the judgment 
it ig necessary to deal with the three 
petitions which according .to various 
orders passed by this Court were left for 
decision by the Bench hearing the ap- 
peal itself. One of these petitions is 
under Order 41. Rule 27 of the Code of 
Civil Procedure for additional evidence 
and Las been filed on behalf of the plain- 
tiff-respondents. Their learned counsel, 


. Mr. J. C. Sinha informed us that he 


would not press the application. The 
application has. therefore, to be reject- 
ed. The other two petitions were filed 
on behalf of the appellant. They are 
concerned with the receivership matter. 
It may be stated here that under orders 
passed by this Court the respondent 
No. 1 is acting as Receiver of the pro~ 
perty in dispute. Mr. Singh, learned 
counsel for the appellant informed us 
that these two petitions were being 
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withdrawn for the time being to be filed 
if necessary and so advised in future in 
connection with taking accounts from 
the Receiver. The petitions are. there- 
fore. allowed to be withdrawn.’ The 
aforesaid three petitions stand disposed 
of accordingly. 

14. For the foregoing reasons, I 
find no merit in the appeal and it is ac- 
cordingly dismissed with costs. 

G. N. PRASAD. J.:— 15. I agree. 

Appeal dismissed. 
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The Managing Committee. Adars 
Unchh Vidyalaya, Samhuta, Petitioner 
v. The President. Board of Secondary 
Education. Bihar. Patna and others, Res- 
pondents. 

Civil Writ Jurn. Case No, 1471 of 
1972, D/- 22-2-1973. 

Index Note:— (A): Bihar High 
School (Constitution. Powers and Func- 
tions of Managing Committee) Rules 
(1964), Rules 10-A and 40 — Constitu- 
tion of managing committee — Election 
dispute — President, Board of Secondary 
Education has no power to stay func- 
tioning of new committee and direct 
previous committee to function. 


Brief Note:-— (A) Where all the 
grounds raised in an application pertain 
to the validity of the election of the 
secretary and some other members of 
the newly constituted managing com~< 
mittee. the subject-matter of the appli- 
cation falls under Rule 40 and not 
Rule 10-A. It is not the provision of 
law stated at the top of the petition but 


the recitals and the prayer made therein . 


that are true criteria for determining 
the nature of the application. (Para 6) 


Rules 10-A and 40 are not. over- 
lapping. What is covered by Rule 40 
cannot be deemed to be covered by 
Rule 10-A also. Since Rule 10-A was 
mot at all attracted to the case the order 
passed by the President of the Board 
could not be supported either under 


Rule 10-A (1) or Rule 10-A (2) which is ` 


consequential to sub-rule {1) or even 
under Rule 40. There is no provision 
giving the Board or its President a 
power to stay and such a power ‘cannot 
be deemed to exist in the absence of 
any express provision of law or any 
provision necessitating such a conclusion 
by implication. The order passed by 


the President was in excess of his 
jurisdiction under R. 40. 
(Paras 7. 8. 11. .12) 


Index Note :— (B) Bihar High Schoo! 
(Constitution, Powers and Functions of 
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Managing Committee) Rules (1964), R. 40 
Election dispute President of 
Board has no inherent power to stay 
functioning of Committee till decision of 
dispute. i 
Brief Note:— (B) Bodies or autho- 
rities which are creatures of statutes do 
not have any inherent power at all. The 
President of the Board is a creature of 
Statute and unless the power to stay has 
been granted to him either in express 
terms or by implication from any provi- 
sion of law. he has no inherent powers 
to pass any. order considered proper or 
mecessary in the circumstance of a case. 
Powers such as those contained in O. 41, 
R. 5 or O. 39, Rr. 1 and 2 of the Civil 
Procedure Code or Section 151 cannot 
be deemed to be inherent in such au- 
thorities as are creatures of statutes. 
Case law discussed. (Paras 9. 10) 


. Index Note :— (C) Bihar High School 
(Constitution, Powers and Functions of 
Managing Committee) Rules (1964). R. 39 
— Applicability. 

Brief Note :— (C) Rule 39 provides 
for a case where there is a failure to 
constitute the Managing Committee with- 
in the period prescribed by Rule 37 and 
it is only in such a circumstance that 
the President of the Board may appoint 
persons to exercise such functions. It 
does not apply to a case where a Manag- 
ing Committee has been constituted but 
election of some members of the Manag- 
ing committee or some office bearers 
thereof has been challenged. (Para 13) 


} Index Note:— (D) Constitution of 
India, Articles 226 and 227 — Petition 
by newly constituted Managing Commit- 


— maaa 
` 


tee through its Secretary challenging 
order of President of Board — Main- 
tainability. . 

Brief Note:— (D) The mere fect 


that dispute regarding the election of 
some of the members is pending under 
Rule 40 before the President of the 
Board cannot make the petition not 
maintainable. when a prima facie case 
regarding the constitution of the com- 
mittee is made out. (Para 15) 
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J. N. P. Verma and Ashok Kumer 
Sinha. for Petitioner; Ganesh Prasad 
Sinha. Prabha Shankar Misra and K, P. 
Verma Govt, Advocate. for Respondents. 

ORDER :— This is an application 
under Articles 226 and 227 of the Con- 
stitution of India for the prrpose cf 
quashing an order made by the Presi- 
dent of the Board of Secondary Educa- 
tion, Bihar, by which he has stayed the 
coming into effect of a newly constituf- 
ed Managing Committee of a school and 
directed the functions of the Managing 
Committee to be carried on by the pre- 
vious committee. 


2. It appears that there is 4 
school’ called the Adars Unchn Vidya- 
laya in village -Samhuta Police Station 
Kargahar, District Rohtas. The peti- 
tioner claims to be the Secretacy of the 
Managing Committee of the aforesaid 
school. It is said that the elections of 
different members of the Managinz Com- 
mittee were held on different dates and 
ultimately on the 5th September, 1972, 
the President and the ‘Secretary of the 
Managing Committee were elezted and 
the committee. therefore. became pro- 
perly constituted on that date. This Com- 
mittee started functioning and held 
several meétings thereafter. To the sur- 
prise of the Managing Committee: how- 
ever, the petitioner received a tom- 
munication from the Secretary cf the 
Board. dated the 12th October, 1972. by 
which the President had stayed the 
functioning of the newly  ccnstituted 
Managing Committee and allowed the 
committee in existence previous to that, 
to function. This order contained in An- 
mexure 1 is-sought to be assailed in the 
present case. 


3. On behalf of the petitioner it 
hes been urged that after the constitu- 
tion of the Managing Commitzee, the 
President of the Board had no right, 


[Prs. 1-5) Adars Unchh Vidyalaya v. S, E. Board 


A. I.R. 


uncer Rule 40 of the Biher High School 
(Constitution. Powers and Functions of 
Managing Committee) Rules. 1964, here- 
ina-ter to be referred to as the Rules, 
to pass any order of stay like the pre- 
sen. one. Reliance has been placed in 


support of this argument on a Single 


udge decision of this Court in the case 
of Bipin Behari Sinha v. President, 
Board of Seerondary Education. Bihan 
(1971 BLJR 794) and an unreported deci- 
slor of another Single Judge in the case 
of Gajendra Chéudhary v. President, 
Board of Secondary Education Bihar, 
(C. W. J. C. No. 1335 of 1971). disposed 
of on 29-8-1972 (Pat). 


4, The fact that deion: in res- 
peci of various members of the Manag- 
ing Committee of this school were held 
is not disputed. It appears from 4 letter 
sent by the Sub-Divisional Education Off- 
cer which is Anex. 3 to the supplemen- 
tary affidavit filed on behalf of the peti- 
tionar dated the 5th Sept. 1972. that the 
election of the office bearers of the 
Managing Committee had taken place and 
the committee had thus become duly con= 
stituted. The respondents, however, 
have contended that these elections were 
illegal for different reasons and, there- 
fore, the committee had not been pro- 
perly constituted. In other words. the 
elections to the various posts and mem- 
bersaip of the committee are in dispute. 
It appears next that certain “petitions 
were filed beZore the President of the 
Board purporting to be under Rules 10 
and 40 of the Rules in respect of these 
elections. The Board was thus seized of 
this matter at the time the impugned 
order was passed. It is in this back- 
ground that the impugned order has 
to be judged. 

De Learned counsel for the peti- 
tioner has urged that the only provision 
relevant to the matter.is contained in 


Rule 40 of the Rules which is as fol- 


lows: 


“I£ any dispute arises whether any 
perscn has been duly declared, elected, 
selected or co-opted as. or is entitled to 
be a donor, life-member, hereditary 
mem der, President, Secretary or a mem- 
ber of the Menaging Committee. as the 
case may be, the matter shall be refer- 
red.io the President of the Board of 
Secondary Education whose decision 
thereon shall be final”. 


Learned counsel has contended that in 
view of this rule, the President of the 
Board ‘could pass only one final order in 
respe:t of the matter as to whether the 
particular persons egeinst whom there 
was grievance, had been duly declared. 
elected. There is. however. no power in 
the President, in view of this rule. it is 
urged, to pass an ad interim order of 
stay. In answer to this contention, 
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' [earned counsel for the respondents has 
urged that the order aforesaid should be 
deemed to be one under Rule 10-A of 
the Rules. Rule 10-A is as follows: 
“Suspension or removal of the Presi- 
dent. Secretary or members of the com~ 
mittee— (1) The President of the Board 
of Secondary Edueation, on being satis~ 
fied that circumstances exist which ren- 
der it necessary to take immediate action 
in the interest of the school, may at any 
time suspend ‘the President, the Secre~ 
tary or any member of the committee 
other than life member, or hereditary 
member and after giving such reasonable 
opportunity as he may deem proper, to 
the person concerned to explain his con- 
duct, remove him from his office and in 
such a case-the order of suspension or re< 
moval will take effect from the date 
of the issue of the order by the pre- 
Sident to that effect. and the person so 
removed shall not be eligible to be nomi- 
nated, elected. selected or co-opted, a 
the case may be, to fill the ji 
vacancy”. 

6. Reading Rule 10-A it is quite 
‘@lear that it is a sort of emergency po- 
wer given to the President of the Board 
fo be exercised In cases where certain 
circumstances exist, It is apparent from 
the wordings of the rule that the Pre« 
sident has to be satisfied that there are 
such circumstances as render it necessa- 
ry for him to take immediate action 
fn the interest of the school. It follows, 
therefore, that the action necessary in 
the case must be immediate and the cir- 
cumstances must be such that they ren- 
der it absolutely necessary for the 
President to take immediate action and 
further that such immediate action must 
be necessary in the interest of the school. 
It is only in such a case that the Pre- 
sident may. after he is satisfied, suspend 
the President, the Secretary or any mem~ 
ber of the Committee other than the 
life member or the hereditary member. 
In the instant case. I have been taken 
through the various applications filed 
by the respondents and others. The 
only grounds which have been raised in 
these applications, are grounds, pertain- 
fine to the validity of the election of the 
present Secretary of the Committee and 
some others. Grievances have been 
made in respect of the election of the 
fuardian’s representative educationist 
member and the teacher member. Some 
of them are said to have been dis- 
qualified on account of having convic- 
tions to ‘their credit. and the teacher is 
said to be disqualified because he was 
mot: the senior-most teacher at the 
moment. There are allegations that the 
meetings convened for the election of 
the guardians’ representative was not 
after due notice etc. What is to be-not- 
ed. however. is that all the allegations 
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made in the petition before the Presi- 
dent of the. Board relate to the manner 
of the election or the disqualification of 
some of the candidates. By no stretch 


of imagination, these petitions can be 


said to have contained allegations which 
would show that a situation had arisen 
when it was in the interest of the school 
that either the President or the Secre- 
tary or the members of the Managing 
Committee ought to be suspended. I 
find: no merit in the argument that the 
applications before the President of the 
Board were made under Rule 10-A. In 
fact, these applications were styled as 
ones under Rules 10 and 40 both. 
Obviously, Rule 10 has no applica- 
tion to the facts of the case and 
it is quite likely that it was an. error 
for Rule 10-A. It is. however, not the 
provision of law stated at the top of the 
petition, which determines the nature of 
applications. It is the recitals in the 
petition and the prayer asked for which 
ere the criteria for determining the 
nature of the application. I must. there- 
fore, rule out the argument that these 
petitions were really under or intended 
to be under Rule 10-A. l i 
7. There is another aspect of the 
matter which may be mentioned. The 
impugned order passed by the President 
of the Bcard does not purport to sus- 
pend the President or the Secretary or 
the members of the Managing Commit- 
tee individually. What the President 
purports to do is to stay the function- 
ing of the Managing Committee. The 
exact words are “Nava Gathit Prabandh 
) i ho”. which 
obviously mean that the constitution of 
the Managing Committee shall not come! - 
into effect Rule 10-A talks of suspen- 
sion and removal of the President, Secre- 
tary or tae members of the Managing 
Committee. It envisages a case, in my 
view, where such persons have been 
elected and are carrying on their func- 
tions and there is a case when in the 
interest of the school it is necessary to 
suspend any or all of them. Rule 10-A 
is not intended, in my view. to apply to 
a case when there is a dispute in res- 
pect of the election of such persons. In 
g view, I am influenced ` by 
the fact that there is specifically an- 
other provision in order to provide an 
opportunity for ventilating a grievance 
end raising an objection or a dispute in 
respect of elections and that is Rule 40. 
It would not be a proper reading of the 
rules, in my view. if it were Said that 
Rules 10-A and 40 are over-lapping. In 
other words, what is covered by Rule 40 
cannot be deemed to be a matter cover- 
ed by Rule 10-A also. Rule 40 obvious- 


ly provides for cases of dispute in res- 


pect of the election of the office-bearers] 
es well as the members of the Manag- 
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ing Committee of the school. In this 
view of the matter, the applications be- 
fore the Board, in the circumstances of 
the present case. could rot have been 
under Rule 10-A nor could fhe ordez 
passed by the President. therefore. be 
taken to be one under Rule 1)-A. 


8. Learned counsel for the res- 
pondents has placed reliance cn sub- 
ruje (2) of Rule 10-A which enables the 
President to nominate a person to act 
as such till the order of susp2nsion af 
the President, Secretary or member of 
the Managing Committee is effaccive and 
‘in case of their removal til another 
member is elected to fill the vacancy. 
Sub-rule (2) is consequential to sub 
rule (1) of Rule 10-A. Where the Presi- 
dent of the Board. either. suspends of 
removes any of the persons mentioned 
therein. he is to resort to sub-rule (2). 
in view of my finding that it is not a 
case whith ettracts Rule 10-A at all, the. 
argument hat the order of -hbe Presi- 
dent of the Board to suspend the Manag- 
ing Committee nominating ‘the. Ad-hoc 
Committee to function in its pace under 
Rule 10-A (2) was passed under. R. 10-4 
(1) and the order cannot be eccepted, 


9. On the question regarding the 
power of the President to pass an order 
of stay. learned counsel for the respon- 
dents Has contended that althcugh there 
is no express provision in Rule 40 enabl- 
ing the President to pass such an order 
of stay. it may be treated to be an order 
passed under the inherent powers of the 
Board to take such action es may be 
consequential to entertaining a ae 
between the parties. In other vords, 
is said that. the dispute regardirg re 
elections in the present case nad been 
entertained by the President and until 
the dispute was resolved, the President 
of the Board had an inherent power 
similar to those under Section 151 of the 
Civil Procedure .Code. to issu2 an order 
staying the functions of the Managing 
Committee. I am unable to azeept this 
contention. It is well setted that every 
authority or quasi judicial authority does 


not have inherent powers and fection 151° 


of the Civil Procedure Code does not 
grant any inherent powers to the Court 
but merely saves the powers which ar? 
jalready inherent in Courts and which do 
exist apart’ from Section 151 of the 
Code. It is also well settled that bodies 
or authorities .which are crectures of 
statutes do not have any inherent powers 
at all ‘All their powers heve to 
found within the four corners of the 
Statute which creates them. ` 


16. In the case of Ramaath Pra- 
sad v. State Transport Appellate Autho- 
rity. Bihar. Patna. (AIR 1957 Pat 11) 
a Division Bench of this Court held that 
a Regional Transport Authority had no 


general jurisdiction but where 


3, E, Bcard (M, M. Prasad J.) ALR. 


inherent powers. apart from the statute 
or Rules creating such authority. In 
anozher Bench decision of this Court in 
the ease of Patna Electric Supply 
Workers’ Union v. A. Hasan, (1957 
BLJR 705) it was held that an appellate 
authority under the Industriel Employ- 
ment (Standing Orders) Act, 1946. had 
no inherent powers or like powers en= 
visaged by Sections 151. 152 or 153 of 
the Code of Civil Procedure, In the 

ease of J. K. Iron and Steel Co. Ltd, 
Kanpur v. Iron and Steel Mazdoor Union, 
Kanpur, (AIR 1956 SC 231) their Lord- 
ships were considering the scope of the 
authority of an adjudicator under the 
Industrial Disputes Act and observed 
that their powers are derived from the 
Statute that creates them. -In the ease 
of Zakerig Suleman v. Collector, Yeot- 
mal, (AIR 1963 Bom 233) the learned | 
Judges were called upon to pronounce 
on zhe question whether the Rent Con- 
troller under the C. P. and -Berar Let- 
ting of House and Rent Control Order 
could exercise the inherent powers and 
they held that inherent powers can only 
be implied in the Civil Courts having 
special 
authorities are created under a special 
statute for a special object, it is not pos- 
sible to imply inherent powers in them, 
In she: case of Martin Burns Ltd. v. 
R. N. Banerjee. (AIR 1958 SC 79) their 
Lordships held that the Labour Appel- 
late Tribunal is the creature of the Sta 
tute and all its powers must be found 
within.the four corners of the Statute. 
In ihe case òf Inamati Malappa Basappa 
v. Desai Basavaraj Ayappa, (AIR 1958 
SC 698) their Lordships held that in the 
absence of any provision in Representa- 
tion of the People Act, which is a self 
contained Code, the provisions of Order 
23, Rule 1 of the Code of Civil- Proce- 
dure does not apply to election petition. 


The question whether the provisions 
of Sections 94. 141. 151° and Order 39, 
Rule 2 of the Civil Procedure Code apa 
plied to the trial of an election petition 
under the Madras Distriet Municipalities 
Act was discussed in the case of Ven» 
kata Subbiah Chettiar v. Sespa Atyar, 
(AIR 1924 Mad 797). i that case an 
order had been passed by the Tribunal 
restraining the petitioner of that case, 
who was the elected candidate from tak-= 
ing his seat in the Municipal 
unti the disposal of the petition. If 
was held that in the absence of any 
provision, the order. was without juris- 
Ciction. Somewhat similar point was 
raised in the case of Rameshwar Dayal v. 
Sub-Divisional Officer, Ghatampur. (AIR 
1962 All 518). In this case a direction 
had been given to stay the transfer of 
the charge of the office of Pradhan, 
under the U. P. Panchayat Raj Act. to 
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the person declared elected Pradhan and 
further staying the removal of the exist- 
ing Pradhan, during the pendency of the 
election pétition. The point raised was 
whether the authority passing the order 
had got all the powers conferred upon 

Courts under Sections 94 and 151 and 
Order 39. Rule 4 and Order 41, Rule 5 
of the Civil Procedure Code. It was 
. held that Election Tribunals are crea- 
tures of statutes and have jurisdiction 
to do only what they are expressly em- 
powered to do. 


It is thus obvious that the President 
of the Board. in the instant case. is @ 
creature of Statute and unless the power 
to stay has been granted to him either 
in express terms or by implication from 
any provision of law. he had no inherent 
powers to pass any order considered 
proper or necessary in the circumstance 
of a case. It is also clear that powers 
such as those contained in Order 4i, 
Rule 5 or Order 39, Rules 1 and 2 of the 
Civil Procedure Code or Section 151 can- 
not be deemed to be inherent in such 
authorities as are creatures of statutes, 
The argument of learned counsel in this 
behalf must therefore be rejected. 


11. Obviously, therefore, the im- 
pugned order is one passed under R. 40, 
the Board having been asked to consider 
the dispute in respect of the elections, 
as stated earlier. to the Managing Com- 
mittee of the school. “The President of 
the Board could pass orders only under 
Rule 40. It is obvious that Rule 40 
enables the President of the Board to 
pass one final order in respect of the 
dispute relating to the elections. No 
provision has been made by the rule- 
making authority to provide the Presi- 
dent with any power to pass an interim 
order of stay. The reason is not far to 
seek. Whether a person. assuming that 
he is not duly elected, functions as such, 
during the pendency of an application 
under Rule 40 or not may not have been 
considered to be a matter of great import- 
ance by the rule-making authority. and 
that it may be for that reason that no 
provision has been made to allow the 
President to stay such persons from 
functioning as office-bearers or mem- 
bers. There may be another reason for 
it. It has been observed by the Supreme 
Court in the. case of Jagan Nath v. Jas- 
want Singh, (AIR 1954 SC 210) that it 
is a sound principle of natural justice 
that the success of a candidate who has 
won at an election should not be ‘taken 
lightly or interfered with. may be 
that on this account the rule-making 
authority has not considered it neces- 
sary to provide the President with the 
power of staying the functions of the 
newly elected office-bearers or the mem~ 
bers of the Managing Committee. It is 


‘as one under Rule 39 of the Rules. 
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not for the Courts to enter into the realm 
of conjecture to find out the intention of 


the Legislature when the provision of 


And that is a well 
accepted canon of interpretation of 
Statutes. In the present case, suffice it 
to say that there is no provision giving 
the Board or its President a power to 
stay and such a power cannot be deem- 
ed to exist in the absence of any ex- 
press provision of law or any provision 
necessitating such a conclusion by im- 
plication. 

12. For the reasons aforesaid it 
cannot but be held that the impugned 
order was passed by the President in ex- 
cess of his jurisdiction under Rule 40 of 
the Rules. 


13. The next point raised by 
learned counsel for the respondents is 
that the impugned order may bė ge 

e 
provision of this rule runs as follows :— 

“Where a Managing Committee. is 
not constituted, in accordance with these 
rules, within the period specified in 
Rule 37, the powers and duties of the 
Managing Committee President and Se- 
cretary shall, until its constitution in ac- 
cordance therewith, be exercised and 
performed by such person as may be ap- 
pointed by the President of the ‘Board 
of Secondary Education for the purpose.” 
Under Rule 37. the Managing Committee 
has to be constituted in accordance with 
these rules within a period of two years 
from the date of publication of the re- 
sults in the official gazette. Rule 39 
provides for a case where there is a 
failure to constitute the Managing Com- 
mittee within the aforesaid period and 
it is only in such a circumstance that 
the President of the Board may appoint 
persons to exercise such functions. It 
does not ‘appear that this rule applies to 
a case where a Managing Committee has 
been constituted but election of some 


law itself is clear. 


“members of the Managing Committee or 


some office-bearers thereof has been 
challenged, as in the instant case. In 
that view of the matter, Rule 39 also 
cannot come to the rescue of the im- 
pugned order of the President of the 
Board. 


14. Learned counsel for the res- 
pondents has urged two more points 
which deserve consideration. Firstly. he 
has said that the present application is 
not maintainable in view of the fact that 
the petitioner has not produced anything 
to show that he had been authorised by 
the Managing Committee to file this ap- 
plication. This point has been met by a 
counter-affidavit filed by the petitioner 
wherein he has stated, that the aforesaid 
authorisation (7) was made at a meet- 
ing by the Managing Committee and a 
true. copy of the resolution has been 
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produced as Annexure 2 to his supple- 
mentary affidavit. The objection has. 
therefore. mo substance. 


15. Next. it has been urged by 
him that the writ application is net 
maintainable unless the petitioner proves 
beyond doubt that the Managing Com- 
mittee had been’ constituted in accord- 
ance with law. The question whether 
some of the elections to the Managing 
Committee were legal or not is yet pend- 
ing the decision of the President of the 
Board in view of the application undet 
Rule 40. It is within the province of 

the President, to decide the matter whe- 
‘|ther the persons concerned had been 
duly elected or not. If this Court were 
to decide that question, it would be 
usurping the function of 
of the Board and deciding the matter 
which is still sub judice before him, All 
that the petitioner has, in my view. to 
show is a prima facie case in this con~ 
nection. J have already referred to the 
letter of the sub-divisional educe tion ofa- 
cer. the relevant authority in tits behalf, 
notifying the constitution of the Manag- 
ing Committee. The dispute now centres 


round some of the election of fhe diffe- 
rent members. which is.a matter pend-. 


ing decision of the President of the 
Board: In the circumstances. therefore, 
the petition cannot be held to be non= 
maintainable on the ground alleged. In 
this connection learned counsel has put 
great emphasis on the fact that zhe peti- 
tioner as well as another member of the 
Managing Committee were convicted in 
certain criminal cases. He has gone to 
the extent of saying that not Aaving 
come to this Court with clean hands, the 
petitioner does not deserve anv relief. 
I refrain from expressing any opinion 
on the question for the. simple reason 
that it would be for the Pres:dent to 
decide, in the first instance. if these 
persons were disqualified in view of 
Rule 15 of the Rules. 


16. In the result. I find that the 
order passed by the President of the 
Board must be quashed, Let a writ of 
certiorari issue. The President of the 
Board will, however. try to expedite the 
disposal of the application under R. 40. 
This application is accordingly ellowed. 
A cost of Rs. 51/- shall be paid by res- 
pondents Nos, 2 and 3 alone to the peti- 
tioner. 


Order quashed. 





the President 
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M/s. Bokaro & Ramgur Ltd.. Petis 
tioner v. The State of Bihar and others, 
Opposite Parties, 

Civil Revn No. 992 of 1972, D/- 15-25 
1973,. against order of M. S. Varma, 
Sub. J.. Hazaribagh. D/- 17-6-1972. 


Index Note :— (A) Civil P. C. (1908), 
Order 22, Rule 6 — Consolidation of suits 


.— Court has inherent power to consoli-+ 


date — Principles — (X-Ref:— S, 151) 
AIR 1961 Guj 92. Dissented from. z 


Brief Note :— (A) The Court has ins 
herent power to consolidate suits. Suits 
can be consolidated if-it is expeditious 
and advantageous to all concerned, 
Where it appears that there is sufficient 
unity or similarity in the matter in 
issue in the suits, or that the determina- 
tion of the suits rests mainly on a coms 
mon question, it is convenient to try, 
them as analogous cases. . Further, the. 
question to bé considered should also be 
as to whether or not the non-consolidas 
tion of-the two or more suits is likely 
to lead, apart from multiplicity of suits, 
to leaving the door open for conflicting 
decisions on the same issue which may 

common to the two or more suits 
sought to be consodidated. The con- 
venience of the parties and the expenses 
in tha two suits are subsidiary to the 
more important consideration viz. whe~ 
ther it will avoid multiplicity of suits 
and eliminate chances of conflicting deci= 
sions on the same point. - (Case law diss 
cussed (Para 6} 


Cases Referred: Chronological Paras 
AIR 1970 Tripura 89, Satish Chan- 

gala Dutta . 
AIR -1961 Gui 92, Bhopo Fakir- 

ani 

AIR 1957 Pat 124 = 1956 BLJR 

Ram Ashish Singh 6 
AIR 1939 Pat 30 = 177 Ind Cas- 


dra Ghosh v. Smt, Sarba Man- 

4,5 
bhai v. Bai M 
16, Harinarain Choudhary v. 
799, Ramavtar Prasad v. Satdev 


4,5 


Lal 6 
AIR 1933 Pat 61 = 13 Pat LT 726, 
Hamid v. Abdul Ghani 4,5,6 


AIR 1922 Pat 566 (1) = ILR 1 Pat 
859, Qazi- Syed” Muhammad 
Afzar v. Mankumar Mahton 
(1913) 17 Cal WN 526 = 16 Cal LJ 
591. Kalicharan Dutt v, Suria 
- Kumar Mandal i 
S. C. Ghose. M, M. Prasad and K.K. 
Ghose, for Petitioner; Shreenath Singh, 


Standing Counsel No. 1 and Shivanand 
Prasad Sinha, for Opposite Parties. 


ORDER :— This is an application in 
revision against an’ order passed by the 


FQ/FQ/C493/73/MVI- 
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Subordinate Judge of: Hazaribagh con-« 
solidating several suits, 


2. The petitioner, Messrs. Bokaro 
and Ramgur Ltd.. is the first defendant 
_ in Title Suit No. 29 of 1955. in which 
the State of Bihar is the plaintiff. There 
are several other suits filed by the State 
of Bihar against the present petitioner 
and others. They are Title Suit Nos. 
43 of 1960. 16 of 1961 and 65 of 1970. 
The petitioner is plaintiff in another 
suit. Title Suit No, 93 of 1964. in which 
the State of Bihar is the first defendant, 
There is another suit by the State of 
Bihar against several companies, other 
than the petitioner. and Raja Bahadur 
Kamakhya Narain Singh, who is the 
first defendant therein. and that is Title 
Suit No. 53 of 1954. It appears that 
petitions were filed by the State of Bihar 
for consolidation of these suits with the 
result that one order was passed on the 
17th June, 1972. consolidating Title Suits 
Nos. 16 of 1961 and 53 of 1954 and 
another order was passed in Title Suit 
No. 29 of 1955 on the same date by. 
which Title Suit No. 29 of 1955 -was 
consolidated with Title Suits Nos. 53 of 
1954, 45 of 1960, 65 of 1970 and 93 of 
1964. The result is that all the six suits 
have been consolidated. The petitioner 
has come up against the second 
mentioned above bearing order No. 222 
passed in Title Suit No. 29 of 1955. The 
petitioner has a grievance against the 
consolidation of Title Suit No. 29 of 
1955, in which It is the first defendant, 
with Title Suit No. 53 of 1954. to which 
it is not a party. 


E Se In support of the present an 


plication, learned counsel for the peti~ 
tioner has raised two points; Firstly, 
that the Court below had no jurisdic- 
tion to consolidate the suits, except with 
the consent of the parties. in the ab- 
sence of any statutory provision enabl~ 
ing it to do so; and, secondly, that the 
facts of the two cases. the parties, the 
issues arising and the reliefs praye 
therein are entirely different from each 
-other, and, consequently, even if the 
learned Subordinate Judge had jurisdic- 


tion to do so, it was not a fit case for . 


consolidation. 

4. With ‘regard to the first point, 
learned counsel has submitted that, 
there being no provision in the Code of 
Civil Procedure for consolidation of 
suits, the learned Subordinate Judge had 
no jurisdiction to do so. It is said that, 
_in view of the Evidence Act. the evi~ 
dence of one suit cannot be treated as 
evidence in.another suit by an order of 
consolidation, in the absence of any 
provision to that effect in the Evidenc 
Act itself. In support of his argument, 
learned counsel has placed reliance on 
the cases of Bhopo (Fakirbhai) v. Bai 


Bokaro & Ramgur Lid, v. State (M. M, Prasad. JJ 


order- 


[Prs. 1-6] Pat. 341 


Mani (AIR 1961 Gui. 92). Satish Chans 
dra Ghosh v. Smt, Sarba Mangala Dutta 
(AIR 1970 Tripura’ 89) and Hamid v. 
ao Abdul Ghani (AIR 1933 Pai 


5 In the case of Bhopo Fakir 
bhai, AIR 1961 Guj 92 (supra). a learns 
ed Single Judge of the Gujarat High 
Court took a view which seems to lend 
Support to the argument of the learned 
counsel for the petitioner. The learned 
Judge said that an order to treat tha 
evidence in one suit as the evidence 
in another suit cannot -be passed with- 
out the consent of the parties in both 
the suits; and in the absence of any 
such provision in the Evidence Act, the 
learned Judge was of the opinion tha 
evidence cannot, and ought not to. be 
heard in common in the suits without 


‘the consent of the parties. With great 


respect, I am unable to concur in the 
view taken by the learned Judge for 
reasons which I‘shall give hereinafter. 
In the case of Satish Chandra Ghosh 
(AIR 1970 Tripura 89). the learned Judis 
cial Commissioner of Tripura held that 
a court can order consolidation of suits 
in appropriate cases and the basie prin- 
ciples governing consolidation of suits 
are that there is similarity or identity 
of the matter in issue in the two suits 
and that the suits are between the same 
parties, He further observed that the 
obj ect of consolidation is to avoid multi- 
plicity of suits between the same para 


. ties when the matter in issue is substan~ 


tially the same in the two suits. On 
the facts of the case before him, he 
found that the matters in issue in the 
two suits were not identical or similar. 
He also pleced reliance on the case of 


‘Bhopo -Fakirbhai aforesaid. In the case 


of Hamid (AIR 1933 Pat 61). a learned 
Single Judge of this Court held that > 
it is a material irregularity in the exer- 
cise of inherent jurisdiction to order 
consolidation against the will of almost 
all the parties of cases which have very 


` little in common,-In that case before 


the learned Judge the two suits did not 
bave much in common. This case cans 
not be an authority for the proposition 
that, even though some basic issues 
may be common, the suits cannot be 
consolidated, unless- there is consent of 
the parties. It appears that an earlier 
Bench decision of this Court, in Qazi 
syed Muhammad Afzar v.. Mankumar 
Mahton ILR 1 Pat 669 = (AIR 1922 Paf 
566 (1)). was not brought to the notice 
of the learned Judge. - The cases refer 
red to above are, therefore of no avail 
to the petitioner. 


6. - There are a large number of 
decisions of different High Courts which 
have well settled the proposition that 
a Court has inherent right to order. 


i 
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consolidation of suits in appropriate 
eases. To refer to the decisions of this 
Court alone, the earliest one is the one 
reported in ILR 1 Pat 669 = (AIR 1922 
Pat 566 (1)) (supra). The learned J udges 
of this Court relied on this very prin-~ 
ciple and reference. ee made to the 
ease of Kalicharan Dutt v. Surje Kumar 
Mondal. ((1918) 17 Cal WN 523). The 
point which has been raised in the in- 
stant case befcre me was the very point 
raised before zhe learned Judges. name- 
ly. that the jurisdiction cannot be exer- 
cised without the consent of fhe par- 
ties. The argument was repelled + and 
Coutts. J.. with whom Das, J. egreed, 


observed that, if the Court has jurisdic-: 


tion to consolidate under Section 151 of 
the Code of Civil Procedure, it must 
have that jurisdiction. without che con- 
sent of the parties. for. if this were not 
so. it would not have inherent jurisdic- 
tion to consolidate at all, for, consent 
of the parties cannot confer a jurisdic- 
tion that does not exist, In another 
case, Ramavtar Prasad Verma v Satdeo 
Lal, (ATR 1989 Pat 30). a learnel Single 
Judge of this Court held that, in decid- 
ing whether two suits should be con- 
solidated or not, the whole question js 
whether or not in the long rur. it will 
be expeditious and advantageous to all 
concerned to have the suits tried toge- 
ther as analogous cases. It was also ob- 
served that. where it appears that there 
is sufficient unity or similarity in the 
matter in issue in the two suits ta war- 
rant their consolidation, it is a fit case 
for such consolidation. The learned 
Judge further held that. if in such cir- 
cumstances the trial Court refuses con- 
solidation, then it is a fit case in which 
the High Court can interfere in its re- 
visional jurisdiction. Reliance was plac- 
ed on the decision in the case of Hamid, 
AIR 1933 Pat 61 (supra). In Herinarain 
Choudhary v. Ram Asish Singk. (AIR 
1957 Pat 124). another learned <udge of 
this Court held that the Court has in- 
herent power ex debito justitiae to 
consolidate suits where it is in she ends 
of justice to do so to avoid needless ex- 
pense and inconvenience to parties. 
The learned Judge adopted and reiterat- 
ed the principles, laid down in the ear- 
ier cases that in deciding whether two 
or more suits are to be consoliijated or 
mot the whole question is wh2ther or 
not in the long run it will be expediti- 
ous and advantageous to all concerned 
to have the two suits tried togetner es 
analogous CASES, and where it appears 
that there is sufficient unity or simila- 
rity in the matter in issue in the suits, 
or that the determination of the suits 
rests: mainly on a common quastion it 
fs convenient to have them tried as 
enalogous cases, Reliance was placed on 


the earlier two cases of Mtchammad 


A-L R. 


Azar . ILR 1 Pat 669 = (AIR 1922 Pat 
566 (1)) and Ramavtar. Prasad Verma, 
AIR 1935 Pat 30 (supra). I respectfully 
concur in the view expressed by the 
learned Judge. end I would like to add 
further that the question to be consi- 
dered should also be as to whether or 
mot the non-consolidation of the two or 
more ‘suits is likely to lead. apart from] - 
multiplicity of suits, to leaving the 
door open for conflicting decisions on 
the same issue which may be common 
to the two or more suits sought to be 
consolidated. In my view. the conveni- 
ence of the parties and the expenses in 
the two suits are subsidiary to the more 
important consideration. namely. whe- 
ther :t’ will avoid multiplicity of suits 
and eliminate chances of conflicting de- 
cisions on the same point. 


7. In view of what I have said 
earlier, I am unable to accept the con- 
tention of learned counsel for the peti- 
tioner that the’ Court below had no 


jurisdiction at all to order consolidation 


in the absence of any specific provision 
to that effect in the Code of Civil Pro- 
cedure or in the Evidence Act. unless 
and until the consent. of the parties is 
A i The first point. therefore, 


8. Coming now to the question 
as to whether. on the facts of the pre- 
sent cases, the order passed by the 
learned Subordinate Judge is a proper 
order. it will be necessary to state. a 
few imovortant facts which formed part 
of the case made out by the parties and 
which have given rise to the different — 
suits aforesaid. Most of the facts ‘stated 
hereirafter have been stated in almost 
all the suits with which we are con- 
cerned and the different suits have 
arisen cn account of certain transactions 
during the course of the long history 
whick forms the background of the 
suits aforesaid. They are as follows:— 


9. The case of the State of Bihar 
in the different suits aforesaid is that 
the Famgarh Estate in. the district. of 
Hazaribagh belonged to Raja Bahadur 
Kamekhya Narain Singh. After the 
Government of Bihar decided to abolish 
zamindaris and to take over the estates 
of Zemindars the Bihar Abolition of 
Zamindaris Act was passed in the year 
1948. The aforesaid Raja Bahadur had 
put up a fight in law Courts to get this 
enactment declared ultra vires. Next 
came the Bihar Land Reforms Act. 1950, 
According to a notification issued under 
Secticn 3 of the Act of 1950, the Ram- 
garh Estate is said to have been taken 
over by the State of Bihar. In order to 
defea: the objects and the provisions of 
the enactments aforesaid and to save his 
properties from going to the State of 
Bihar and failing that to prevent the 
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State from getting the advantages which 
he was getting as the proprietor it is 
said that the Raja Bahadur entered in- 


to several transactions which are frau-. 


dulent or sham and colourable transac- 
tions. It is said that he -conceived a 
plan and actually set up various bogus 
companies and transferred some of his 
rights in respect of his estate to those 
companies. It will be relevant to men- 
tion that defendants 2 to 10 in Title 
Suit No. 29 of 1955 are said to be such 
companies with which we are concern- 
ed for the decision of the present mat- 


ter. It is also said that. to prevent the. 


State of Bihar from implementing the 
programme of abolition of zamindaris 
the Raja Bahadur also got several suits 
instituted by those companies which 
had been set up by himself in which 
_ Suits a preyer was made for a perma- 
ment injunction against the State res- 
training it from taking possession of 
the properties of the 
The State of Bihar is defendant to all 
those suits which have been filed by 
the aforesaid defendants 2 to 10 of 
Title Suit No, 29 of 1955. It has also 
been stated by the State of Bihar that 
certain interests were transferred to, 
and certain concessions were made in 
favour of, the present petitioner by 
those companies which have been im- 
pleaded as defendants 2 to 10 in Title 
Suit No. 29 of 1955. Various suits there- 
fore, were filed by the State against the 
petitioner and others for different reliefs 
on the allegations aforesaid, The peti- 
tioner and others also filed different 
suits for different contrary reliefs., 


10. It will now be relevant to 
state as to what these suits, with which 
we are concerned, are for. I would first 
take up Title Suit No. 29 of 1955 which 
has been ordered to be consolidated 
with Title Suit No. 53 of 1954. It is ne- 
cessary to mention in this connection 
that the petitioner had been granted a 
prospective licence in respect of the 
mineral wealth in the lands falling 
within the Ramgarh Estate as far back 
_ as in the year 1913. as a result of which, 


and, by the agreement between the 
proprietor of the Ramgarh Estate and 
the company-petitioner. certain royal- 


ties and rent had to be paid at a parti- 
cular rate. After the vesting of the 
estate. if any. under the Land Reforms 
Act, the State of Bihar would step into 
the shoes of the proprietor of the Ram- 
garh Estate. Title Suit No. 29 of 1955 
has been filed for realisation of such 
royalty and rent at a particular rate 
from the petitioner. It may be mention- 
© ed that the right of the State of Bihar 
based on the factum of vesting of the 
_estate. its right to realise royalty and 
rent at the agreed rate and its right to 


Bokaro & Ramgur Ltd, v. State (M. M. Prasad J.) 


Ramgarh Estate. ` 


[Prs. 9-11] Pat. 343 


exercise the right of forfeiture in rele- 
vant circumstances have been Heng- 
ed by the petitioner. It will thus be 


“necessary for the decision of this suit 


to find out as to whether or not- the 
estate had vesied in the State of Bihar 
under the Land Reforms Act and whe- 
ther the State became entitled to rea- 
lise rent and royalty thereby and 
whether it was entitled to claim royalty 
and rent at the agreed rate. In this 
connection it is also necessary to men- 
tion that the Raja Bahadur having 
transferred his Interest to the compa- 
mies, which are said to be bogus com~ 
panies, some of those companies had 
entered into an agreement with the 
petitioner by certain indentures reduc- 
ing the royalty and rent payable by the 
petitioner to the proprietor of the Ram~ 
garh Estate or his successor-in-inte- 
rest. Those companies claimed ‘to be 
the successors-in-interest of the Raja 
Bahadur and. therefore. alleged them- 
Selves to be entitled to reduce the 
‘royalty or rent. Those companies, as 
stated earlier, challenged the factum 
of vesting af the estate altogether, 
thereby disputing the right of the State 
of Bihar to realise the royalty and rent 
at all. It may be mentioned at this 
very stage that by certain indentures 
some of those companies had also delet- 
ed the clause of forfeiture and waived 
their right in I respect alleging 
themselves to be the successors-in~-inte- 
rest of the Raja Bahadur. The matter 
of forfeiture is relevant in one of the 
suits, namely, Title Suit No. 45 of 1960. 
It will thus de necessary ever for 
decision of Title Suit No. 29 of 1955 to 
find out whether these companies, which 
are defendants 2 to 10. are bogus com- 
panies and whether they had inherited 
any right from the late proprietor of 
the Ramgarh Estate. 


11. I will now briefly refer to 
the other suits. It appears that accord- 
ing to the case of the State of Bihar 
there was a certain breach of the con- 
ditions of the lease granted in favour 
of the petitioner which gave rise to the 
exercise of tne right of re-entry in ac- 
cordance with the forfeiture clause cons 
tained in the agreement between the 
proprietor of the Ramgarh Estate and 
the petitioner. The State of Bihar claim- 
ed forfeiture of the lease and the right 
of re-entry and, therefore. filed Title 
Suit 45/1960 for recovery of possession 
against the petitioner as defendant No. 
1. The defenze of the petitioner is that 
the forfeitura clause was excluded by 
the indentures executed by some of the 
companies aforesaid which are defen~= 
dants 2 to 10 in Title Suit No, 29 of 
1955.- and. therefore. the State of -Bihar 
had no right of forfeiture. Title Suit 
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No. 53 of 1954 is for a declarazion that 
the transfers made by the Raia Baha- 


dur to the various companies, which are. 


defendants in this suit and wh:ch have 
been made defendants 2 to 10 in Title 
Suit No. 29 of 1955, are sham. colour- 
able and farzi transactions which did 
not pass any title to the transferees. 
The relief claimed in that suit as a part 
of the aforesaid declaration is that the 
State of Bihar became entitled to pos- 
session of the estate on the publication 
of the notification under the Bitar Land 
Reforms Act. It was also prayed that 
the sub-leases made by those compa~ 
mies were all sham transactions and 
did not create any right in the trans- 
ferees. Permanent injunction against 
the defendants from executing docu- 
ments in respect of the properties in 


question was.also sought for. A decree. 


for compensation was also asxed for. 
In Title Suit No. 16 of 1961 filec by the 
State of Bihar against. the psatitioner 
and others the transfer made ky Jhar~ 
khand Mines and Industries- Limited 
(defendant No. 2 in Title Suit No, 29. 
of 1955) in favour of the petitioner was 
challenged and recovery of possession 
over the lease hold areas granied by 


the aforesaid company to the p2titioner 


has been prayed for. These leases are 
said to be in respect of the areas which 
had not been leased out earlier and are 
comprised within the Ramgarh Estate. 
Title Suit No. 45 of 1960. however Te- 
lated to the areas which had already 
been leased out earlier before the dis- 
pute between the State of Bihar and 
the Raja Bahadur arose. Both these 
suits are. however. for possession. There 
is yet another suit. Title Suit No. 65 
of 1970. That suit arose in the follow- 
_ing circumstances. In Title Suit No. 45 
of 1960 the petitioner had challenged 
the factum of vesting of the estate in 
the State of Bihar during the hearing 
of a petition for appointment of e Re- 
ceiver and on the ground that if being 
a lessee had challenged the lessor’s inte~ 
rest, and that being a good ground for 
forfeiture, the State of Bihar claimed 
forfeiture and consequently its right of 
re-entry. So. this suit for possession was 
filed by the State of Bihar agains: the 
petitioner. Mention may be made of yet 
another suit, which is. Title Suit No. 93 
of 1964. In this suit the petitioner- is 


the plaintiff and the State of Bihar is 


the defendant. The suit is. for a ceclara~ 
' tion that the transactions entered into 
between the other companies aforesaid 
and the petitioner are genuine ard per- 
manent injunction bas been prayed for 
as against the State. of Bihar from pro- 
ceeding with Title Suit No, 29 of 1955. 
Briefly speaking. this suit has beer fil- 
ed by the petitioner to counterect the 


A. I. R. 


reliefs prayed for in Title Suits Nos. 29 
of 1955 and 45 of 1960. 


12. It is quite obvious from the 
aforesaid recitals of facts that the issues 
in all these sults are so intimately con< 
nected with each other and that it. is 
only a few basic questions which will 
determine the fate of the suits afore~ 
said. At this stage it would be relevant 
to mention that the petitioner itself 
asked for consolidation of several of 
the sits. An application was filed by 
the petitioner on the 18th February, 
1971 in Title Suit No. 93 of 1964 fon 
analogous hearing of that suit with 


‘Title Suits Nos. 29 of 1955 and 45 of 


1960. This was allowed by an orden 
dated the 20th Februarv 1971 and alll 
the taree suits aforesaid as also Title 
Suit No. 65 of 1970 were made enalog« 
ous. The result is that four of these 
Six stits have been made analogous on 
the prayer of the petitioner itself. There 

us Temains to consider only the 
question whether or not Title Suit No. 
93 of 1954 and Title Suit No. 29 of 
1955 have sufficient similarity and unity: 


Which would justify consolidation of 
the two suits. : 
13. It needs to be mentioned that 


the petitioner is not a party in Title 


‘Suit No, 53 ‘of 1954: As stated earlier, 


that is a suit against the different com 
panies, who are defendants 2 to 10 in 
Title Suit No. 29 of 1955. The fact must, 
however, be stated that, although the 
petitioner is not a party..it claims- to 
have derived interests from those come - 
panies and, in fact, the petitioner is 


-setting up such interests as a bar to the 


right of the State of Bihar to get the 
reliefs prayed for in Title Suit No. 29 
of 1955. In Title Suit No. 29 of 1955. as 
stated earlier, the petitioner is very 
much one of the defendants and defen-~ 
dants 2 to 10 are the very companies 
from which the petitioner claims to 
have derived the interests. In my view 
therefore. the mere fact that the peti- 
tiorer has not been impleaded in Title 
Suit No. 53 of 1954 is no consequence 
because those who may loosely be said 
to be its _predecessors~in-interest are 
parties in Title Suit No. 53 of 1954. 
Upon the determination of the rights of 
those companies would depend the vali- 
dity and legality of the interests said 
to have been derived from them by the 
petitioner, and upon the decision of 
that question will depend as to whether 
or not Title Suit No. 29 of 1955 ought 
to be decreed as against the- petitioner 
and others. 


14. Turning now to the simila~ 
rity and unity of issues, from what. I 
have stated earlier. it will appear that 
most important points in both the suits 


1973 
for determination would be as to, whe- 
ther or not the Ramgarh Estate had 
vested in the State of Bihar, whether 
or not the transactions by which the 
Raja. Bahadur transferred his interests 
to defendanis 2 to 10. the different 
companies were, farzi and sham transac- 
tions, thus giving them no right. title 
or interest. and whether the petitioner, 
which claimed to have derived interests 
therefrom, could really get any legal 
interest in other words, ‘whether 
transactions in favour of the petitioner 
were of any consequence. Jf the State 
of Bihar never came to have the Ram- 
garh Estate by virtue of the Bihar Land 
Reforms Act, naturally both its suits. 
whether it be Title Suit No. 29 of 1955 
or Title Suit No. 53 of 1954. would fail. 
That is one of the common points in the 
two suits aforesaid. imilarly, if the 
transactions made by the Raja Bahadur 
in favour of the different companies 
were sham or farzi, then the State of 
Bihar would naturally step into the 
shoes of the ex~proprietor and all these 
companies would derive- nothing there 
from. There is not, therefore. the Slighf- 
est doubt in my mind t the basic 
questions to be considered in both Title 
Suit No. 53 of 1954 and Title Suit No. 
29 of 1955 are the same and they are 
the determining questions which are 
involved in almost all the suits, On 
merits, therefore. the consolidation of 
the two suits against which grievance 
has been made is quite proper. On the 
other hand. if the suits had not been 
ednsolidated. there would be left room 
for conflicting decisions in the different 
suits on the same questions apart from 
the question of convenience or expenses 
in prosecuting the suits. The basic con< 
siderations being in favour of consoli- 
dation, I find that no legitimate griev- 
ance can be made against the order of 
the Court below. 


15. In view of both the points 
maised by learned counsel for the peti- 
tioner having failed, this application is 
dismissed with costs. Hearing fee rupees 


one hundred only. : P 
Application dismissed. 





AIR 1973 PATNA 345 (V 60 C 114) 
MADAN MOHAN PRASAD, J. 
Deonath Singh, Petitioner v. Smt 

Rajbala Devi and others, Opposite Party. 
Civil Revn. No. 112 of 1972, D/- 6-2- 


1973. against order of Hirdya Sahay, 


Addl. Sub-J.. Ist Court. Dhanbad. D/- 
6-11-1971. 


Index Note: (A) Civil P. C., S. 115 


= Revision — Failure to consider O. 21, 


hn 
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. thereon, 


Deonath Singh v. Rajbala Devi (M. M. Prasad J} [Prs, 1-2] Pat. 345 


R. 29 regarding stay of execution pro- 
ceedings —— Interference — $ 
O, ae ce Be - i 
Brief Note:— (A) Where the judg- 
ment-debtor during the pendency of ‘his 
suit in the Court against the holder of 
a decree of that Court filed an applica- 
tion, without mentioning any provision 
of law. for grant of ad interim injunc- 
tion restraining the decree-holder from 
- delivery of possession. the trial 
Court ought to have considered whether 
the execution ‘could be Stayed under 
O. 21, R. 29 as the prayer was in essence 
for stay of execution proceedings. The 
failure to consider that aspect of the 


-Ref:— 


matter resulted in its failure to exer- 


cise jurisdiction vested in it by lew. 
Case law discussed), nad 
(Paras 7 to 9) 


Cases Referred: Chronological P 
AIR 1973 SC 528 = 1979 Pat LJR n 
535, Shaukat Hussain v. Smt. 
Ee Devi 
AIR 195 ad 366 = (1958) 1 Mad 
LJ 408, Muthuswami Naicker v., 
aoheapingam Naicker sion 
4, Naubindlal Singh v. 
Most. Bhikhani Devi sel 


Shambhu Sharan Singh. for Peti- 
tioner. ` : 

ORDER :— This application in revi- 
sion is directed against an order passed 
by the courts below refusing to grant 
injunction. 

2. It appears that opposite party 
No. 1 instituted a suit (Title Suit No. 
153 of 1964 in the court of Munsif Se- 
cond Court. Dhanbad) against the peti- 
tioner for declaration of her title to 
certain lands and recovery of possession 
thereof on the ground that she had pur- 
chased_lands in question from one Bi- 
bhuti Dutt wao had got the same on 
partition amongst the co-sharer-owners 
of the lands and the petitioner had dis- 
possessed her from .06 acres out of the 
aforesaid lands and made constructions 
The opposite party had also 
prayed for possession to be given after 
demolishing the construction made 
the petitioner. It appears that the peti- 
tioner did not appear in the suit and an 
ex-parte decree was passed. The oppo- 
site party levied execution thereon. 
While the execution was proceeding, the 
petitioner filed Title Suit No. 197 of 
1968 in the court of the second Mun- 
sif of Dhanbad. for a declaration that 
the decree passed is illegal. null and 
void. without jurisdiction and fraudu- 
lent. After filing of the suit, he filed 
an application for grant of ad. interim 
injunction restraining the opposite party 
from proceeding with the execution of 
the decrée aforesaid. The learned Mun- 
sif granted such an injunction at the 
initial stage but vacated the same after 


by . 


£ 
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hearing both the parties, The tretitioner 
went up in appeal before the Subordi- 
nate Judge who confirmed the order 
passed by the learned Munsif, Hence 
this application. 

3. Both the courts below have 
come to concurrent findings on ths 
questions whether there jis- a prime 
facie case made out by the petitioner: 
whether the balance of conveniance is 
in his favour and whether he suffered 
irreparable loss. The findings on these 
questions are afainst the petitioner. 


4. Learned counsel for the peti- 
tioner has made two grievances before 
me. Firstly he has urged that the courts 
below ought to have considered wether 
the prayer of the petitioner coald be 
allowed under Order 21, Rule 29 of the 
Civil Procedure Code. hereinafter to be 
referred to as the Code, and tke omis- 
sion to consider this amounts to a re- 
fusal to exercise jurisdiction in this be 
half, Secondly. he has urged that the 
courts below have not considered the: 
ease of the petitioner to the effect that 
the service of summonses in the earlier 
` title suit was directed against < wrong 

person with wrong description and 
wrong address and the substituved ser- 
vice was, therefore. not valid at all, He 
has further urged In this connection 
that the courts below have erred in 
negativing the entire case of tie peti- 
tioner without there being any evidence 
on record at this stage. Learned coun- 
sel has not sought to urge befcre me 
that the orders passed by the  ourts 
below regarding the application cf Order 
39. Rules 1 and 2 of the Code are wrong, 


5. The question, therefore is whe~ 
ther the learned Munsif ought *o have 
considered the application as one’ under 
Order 21. Rule 29 of the Code ard whe- 
ther his failure to consider that aspect 
of the matter has. resulted In hs refu~ 
sal to exercise his jurisdiction. It ap- 
pears from the petition filed >y the 
petitioner for grant of ad intertm ïn- 
junction that no provision of law what- 
soever has been mentioned in that ap 
plication, The words used are “she de- 
fendants be restrained from taking deli~ 
very of possession” and “ad interim in=« 
junction be issued against the defen- 
dants”. It appears that in view of the 
wordings aforesaid the courts below 
considered the question as to whether 
Order 39, Rules 1 and 2 of the Code 
would ‘apply to the circumstances of the 
present case and held against the peti- 
tioner. The court of appeal belcw also 
considered the case in that perspective. 
It appears that because reliance was 
not placed in the courts below. on the 
provisions of Order 21. Rule 29 of the 
Code, there was no consideration of _the 
matter. 


ALR 


o S Learned counsel has placed re« 
lance on a decision in the case of Shau~« 
kal Hussain alias Ali Akram v. Smt 
Bkuneshwari Devi, 1972 Pat LJR 535° 
= (AIR 1973 SC 528). In this case thein 
Lordships „observed that a court may 
grant an injunction against a party nof 
to prosecute a proceeding in some other 
court, but, ordinarily courts do not have 
the power to stop proceedings in other 
courts by an order directed to such 
courts and for this specific provisions of 
law are necessary, Their Lordships next 
hed that Rule 29 of Order 21 clearly 
Shows that the power of the court to 
Stay execution before it flows directly: 
from the fact that the execution is af 
the irstance of the decree-holder. whose 
decree had been passed by that court 
on-y. There is no denying the fact thaf 
where a suit is pending in any. court 
against the holder of a decree of such 
court on filing of an application by æ 
person against whom the decree was 

ssed. the court is entitled to stay 
the execution of the decree until the 
pending suit has been decided. In view 
of Order 21, Rule 29 of the Code it is 
open zo the court to pass such an order 
on such terms as to security or others 
wise as deemed proper. 


7. In the instant case the earlien 
decree passed against the petitioner was 
by the same court, namely. Munsif ge~ 
cord court of Dhanbad. who is in seisin 
of the present case. Title Suit No. 197 
of 1968. The very same court is also 
executing the decree passed in the ear- 
lier title suit. The petition directed 
agains, the continuance of the execu-|- 
tion proceeding was filed in the suit 
itself before this court, The require« 
ments of Rule 29 of Order 21 of the 
Court, were. therefore fulfilled. In this 
view of the matter, the learned Munsif 
hac jurisdiction to pass an order if he 
considered it proper under Order 21, 
Rule 29 of the Code 


8. Learned counsel has next corns 
tented in 


ought to 






sif ought to have considered 
the petition could be allowed in’ view 
of Order 21, Rule 29 of the Code. Learns 
ed counsel has placed reliance on thel- 
decisiors in the cases of Naubindlal 
Singh v. Mst, Bhikhani Devi. 1957 BY 
JR 534 and Muthuswami Naicker v, V, 
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Ramalinga Naicker, ATR 1958 Mad 366. 
In the first case which is of this court, 


a learned Single Judge held that the - 


mere fact that a wrong label of section 
has been mentioned in the petition, the 
court is not powerless to give relief to 
the -judgment-debtor if the judgment- 
debtor has made out a case for interfer- 
ence by the court. That was a case 
where an application was labelled as 
one under Section 147 of the Code and 
it was held that it should have been 
treated as a petition under Section 144 
of the Code. In the Madras case a peti- 
‘tion had been filed under Section 151 
of the Code and not under Order 41, 
Rule 6 of the Code, The learned Judge 
held that the mere fact that a section 
of law. rightly applicable to a matter 
is not quoted and another section of 
law not clearly applicable to the mat- 
ter is quoted, will not bar the party 
from relying on the right section of law 
if it is not totally irrelevant or uncon- 
ae with the provisions of that sec- 
tion. 


9. As I have already stated 
above, the provision of law itself was 
not given in the petition filed in the 
instant case but the words “ad interim 
injunction” had been mentioned and 
the prayer was to restrain the opposite 
party from taking delivery of posses- 
sion, The courts below were not un- 
justified in considering the provisions 
of Order 39. Rules 1 and 2 of Code in 
this connection and coming to the con- 
elusion that the petitioner was not en- 
titled to a relief under those rules. It 
appears to me, however, clear that the 
trial Court ought to have considered 
the case from the point of view as to 
whether it was a fit case where the 
execution ought to have been stayed 
under Order 21, Rule 29 of the Code. 
The failure to consider this aspect of 
ithe matter has eventually resulted in 
his failure to exercise jurisdiction vest- 
ed in him by Jaw. 


10. There is also some {fustifica- 
tion in the grievance of learned counsel 
that both the courts below have gone 
by the fact that there was a substitut- 
ed service in this case which in law had 
the effect of personal service. The 
courts below have not considered at all 
whether there was prima facie any 
ground for the complaint that the sum- 
monses were directed against a wrong 
person with wrong address. It appears 
‘from the plaint that- the petitioner has 
denied that he was either the officer-in~ 
charge of Jaridhi Police Station or was 
in police service at all. It is said that 
the summonses were addressed to him 
with the description aforesaid and sent 
to the place aforesaid. This point had 
to be considered in order to find out 


Bindeshwari v., 


Sheo Nandan Pat. 347 


whether the petitioner had made out a 
prima facie case which would require 
consideration by the court. I have 
merely indicated this in order that the 
learned Munsif approaches the case in 
its’ proper perspective and considers the 
relevant points which arise. 

11. For the reasons mentioned 
above, I would set aside the orders 
passed by the two courts below and 
send the case back to the learned Mun- 
sif for a consideration of the question 
as to whether it Is a fit case in which 
he should act under the provisions of 
Order 21. Rule 29 of the Code and for 
disposal of the application in the light 
of aforesaid observations and in accord- 
ance with law. The application is ac- 
cordingly allowed. As there is no ap- 
pearance on behalf of the other side. 
there will be no order as to costs. 

Application allowed. 





AIR 1973 PATNA 347 (V 60 C 115) 
MADAN MOHAN PRASAD. J. 
Bindeshwari Chaudhary. Petitioner 

v. Dr. Sheo Nandan Upadhya and 
others, Opposite Parties. 

Civil Revn. No. 1007 of 1972. D/- 
15-1-1973. against order of R., D. Rai, 
Munsif, 3rd Court, Patna. D/- 11-8-1972. 

Index Note:— (A) Civil P. C. (1908), 
Order 1, Rule 10 (2) — Joining of party 
= “All the questions involved in the 
suit”— Meaning of, 


Brief Note:-— (A) In order that a 
party may be added as a defendant in 
the suit, he should have a legal inte- 
rest in the subject-matter of the litiga- 
tion legal interest not as distinguish- 
ed from an equitable interest, but an 
interest which the law recognises. A 
person who would be only indirectly or 
commercially affected by the result of 
the litigation cannot be impleaded as a 
party as a person having a direct inte- 
rest in the subject-matter in dispute. 
The expression “all the questions in- 
volved. in the sut” cannot be read as 
“questions involved between the parties 
to the suit”. (Para 9) 

The Government cancelled the al- 
Jotment in favour of the original tenant 
and allotted the house to the petitioner. 
The petitioner deposited 3 months’ rent 
in advance. But the house being in un- 
authorised occupation of the opposite 
party the petitioner could not get actual 
possession. The opposite party claimed 
to be in the house as a guest of the 
original tenant. The competent autho- 
rity ordered eviction of the opposite 
party. Thereupon the opposite party 
filed a suit for declaration against the 


FQ/FQ/C491/73/DHZ 


248 Pat, [Prs. 1-2] Bindeshwari v, Sheo Nandan (M. M. Prasad J.J 


State that the order of eviction was ille- 
gal and for permanent injunction. 


Held that the petitioner had a di- 
rect interest in the matter. If the plain- 
tiff-opposite perty succeeded in getting 
a decree in his favour there would be 
a permanent injunction not merely 
against the State but even against the 
judicial authority. the House Ccntroller 
from evicting the opposite _ pariy with 
the consequence that it would never be 
possible for the petitioner to get into 
the house ever. though this hec been 
allotted to him as a monthly tenant. 
The -petitioner was thus vitally and di- 
rectly interested in the result of the 
suit and was a proper party m, whose 
presence matters involved in th2 sult 
‘could be effectually and completely ad= 
judicated upon. (Case law discussed). 
1970 Pat LJR 531 and AIR 1969 Funi 57 
and AIR 1962 Pat 357. Not Foll. 


= (Paras 5. 6, 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 761 


(1971) 1 SCR 
38. Jugraj Singh v. Jaswant 
Singh 


1970 Pat LJR 531, Gourishankar vY. 
State of Bihar i 

1969 BLJR 264 = 1968 Pat LJR 
433, Umesh Chandra v. Kapil- 
deo Narain Singh z 

AIR 1969 Punj 57 70 Pun LR 
451. Banarasi Das Durga Prasad 
yv. Panna Lal Ram _ Richpal 
Oswal | , 

AIR 1968 Mad 142 = (1966) 2 Mac 
LJ 298. Krishnamachari v. 
Dhanalakshmi Ammal 8 9. 10 


AIR 1962 Pat 357, Motiram Roshan 
lal Coal Co. (P.) Ltd. v. District 
Committee. Dhanbad 8 1 

ATR 1958 SC 886 = 1959 SCR 1111, 
Razia Begum v. Sahebzadi Anwa> 
Begum l 8. 9 

AIR 1952 Pat 433. Chakori Mahton 

‘vy, Mahadeo Singh 8. 9 

AIR 1936 Mad 449 = 43 Mad LW 
409, Anjaneya Sastri v. Kothanda- 
pani Cnettiar. i 

AIR 1934 Mad 337 = 66 Mad LJ 
517. Seethai Achi v. Meyappa 
Chettiyar 

AIR 1926 Mad 836 = ILR 50 Mad 
34. Prayaga Doss v. Board of 
Commr. for Hindu Religious En- | 
dowments, Madras 9. 10 


Rama Nand ‘Sinha, for Petitioner; 
Kalika Nandan Sinha and Udai Sinha, 
. Addl. Standing Counsel, for the Oppo- 
site Parties. 

ORDER :— This is an application ini 
reviston against an order dismissing the | 
petitioner’s application for being added, 
as an intervenor defendant under Ories 
3 Rule 10 of the Code of Civil Proces 

ure. 


Daa 
—_—_ 


8. 10 


8. 9 


8. 10 
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2. Circumstances giving rise fo 
the present application are as follows, 
One quarter No. 15/M.LG.. situated with~ 
in Lohianagar Housing Colony in the 
town of Patna and belonging to tha 
State of Bihar was allotted by the 
Housing Department to one Manoranjan 
Prasad Singh as a monthly tenant. On 
account of default in payment of rent 
and ‘on the ground that the tenant had 
vacated the house and kept it vacant 
though locked the Housing Department 
sent a notice to the tenant aforesaid to 
show cause against the cancellation of 
the allotment in his favour. The notice 
aforesaid was returned wunserved, the 
report being thet the person concerned 
had left and was not traced. Theres 
after the State Government cancelled 
the allotment in favour of Manoranjan 
Prasad Singh aforesaid and on 9th of 
Decemker, 1970 allotted the aforesaid 
house to the petitioner on a monthly 
rental of Rs. 110/-. There were certain 
other conditions attached to the allot~ 
ment in hig favour. namely. that the 
petitioner would deposit ‘three months* 
rent in advance, that he would pay renf 
cn the 5th of every month that the als 
lotment in his favour was a temporary 
one and in case it was allotted to some 
body else on a permanent basis he 
would vacate the house in question, 
that he would keep the house in proper 
repairs and that he would pay the 
holding tax and other taxes in addition 
to the monthly rent. It was directed 
that the petitioner would 
written deed of agreement whereafter 
he was to be given vacant possession off 
the house. The aforesaid order is Ans 
nexure 1 to the present application. 


‘It appears next that the petitionen 
deposited a sum of Rs, 300/- being three 
months’ rent in ac€vance by receipt dat- 
ed 2lst of December. 1970/23rd January, 
1971. It is said, however. that on ac- 
count of the house being under the un~ 
authorisec occupation of opposite party 
No. 1 the petitioner could not get actual 
pessession of the house. It appears 
that on the 10th January, 1971. the Exes 
cutive Enzineer on behalf of the House -/ 
ing Board filed an application under 
Sections 4, 5 and 6 of the Bihar Gov~ 
ernment Premises (Rent, Recovery and 
Eviction) Act, 1956 (Act XX of 1956} 
for eviction of oprosite party No. f 
frem the aforesaid house alleged to he 


under his unauthorised ~ occupation. 
It may be mentioned at this 
staze thet opposite party No. T 


claims to be staying in the house afore~ 
said as a guest of the original tenant 
Manoranjan Prasad. Singh. - The compe- 
tent authority under the Act aforesaid, 
mamely,- the Sub-Divisional Officer. Sadar, 
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Patna ordered the eviction of. opposite 
party No. 1 by an order dated the 5th 
May, 1972. A title suit was then filed 
by opposite party No. 1 (Title Suit. No. 
71 of 1972) in the court of Munsif 3rd, 
Patna for a declaration that the order 
of the Sub-Divisional Officer dated the 


oth of. May. 1972 was without jurisdic- 


- tion and illegal and also for grant of a 


permanent injunction against the State. 


of Bihar and the House Controller. op- 
posite party Nos. 2 and 3 restraining 
them from evicting the plaintiff. (op- 
posite party No, 1). During the course 
of the suit. it is said, that a petition for 
ad-interim injunction was filed by the 
plaintiff-opposite party and was granted 
with the result that the order of evic- 
tion- stands stayed. The State of Bihar 
has entered appearance in this suit. The 
petitioner filed an application on the 


ist of July. 1972 for being impleaded as ` 


a defendant. This application has been 
dismissed by an order dated the 11th 
of August. 1972. Hence this application. 


3. Learned counsel for the peti- 
tioner .has urged firstly that the court 
below has exercised jurisdiction with 
material irregularity inasmuch as it 


has not considered the question as to 


whether the petitioner is a proper party 
and this presence is necessary for the 
complete and effectual adjudication of 
the matters involved in the suit. In this 
connection it is urged that the petitioner 


has a direct interest in the matter in- 
volved in the suit. Secondly he has 
urged that the - order of the learned 


if sustained, wil] result in 
multiplicity of suits, which it is the 
purpose of law to avoid, and thirdly 
that the State of Bihar is indifferent in 
the matter. the main interest involved 
being that of the petitioner, and is, 
therefore. not properly defending the 
suit which might result in great pre- 
judice to the petitioner. Learned counsel 
.for the State of Bihar has admitted the 
position ‘that the house having been 
allotted to the petitioner he has a direct 
interest in the suit, 

4. Learned counsel for the oppo- 
site party has. however. urged that the 
petitioner cannot be 
any interest in the suit except an inci- 
dental one inasmuch as the plaintiff pur- 
ports to assail only the order of eviction 
passed against him and not the allot- 
ment made in favour of the petitioner. 
Secondly, it-is said that the petitioner 
has no locus standi- because the allot- 
ment in his favour is temporary and 
conditional on his executing a deed of 
agreement which has not been done 
so far. 

5. The main question which thus 
arises in whether the petitioner is a 
necessary party or a proper party whose 


Munsif, 
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_a fresh allotment 


deemed to have. 
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presence is required for a complete ad~ 
judication of the questions involved in 
the suit. The fact that there was an 
order of allotment in. favour of the peti- 
tioner has not been disputed. The fact 
that he had deposited in advance rent 
for three months is also not in dispute 
Even on behalf of the State of Bihar 
it has been steted in this Court that the 
execution of the deed of agreement is 
not a condition precedent to the alot- 
ment but only a condition subsequent, 
It has to be executed before the peti- 
toner can be let into the house. Read- 
ing Annexure 1 it is quite clear that the 
actual possession of the house is to be 
given to the petitioner on executing the 
deed of agreement to the effect that he 
would vacate it if the house be allotted 
to some other person on a permanent 
basis, There is no warrant for the pro~ 
position that the tenancy in favour 
of the petitioner will be created’ only. 
after the execution of the deed of 
agreement and because of its non-execu~ 
tion the petitioner has no interest what 
soever in the property in suit. The 
State of Bihar having cancelled the al- 
lotment in favour of the original tenan? 
was made in favo 


of the petitioner, Had the house be 


vacant it would have undoubtedly gone 


to the petitioner on his doing the ‘need- 
ful. It is the _actual fact that opposite 
party. No. 1 is in possession of the house 
which stands in the way of the peti 
tioner’s getting actual possession thereof. 
In circumstances like these I am un 
able to | 
direct interest in the matter. It 





_, & It Is immaterial that the plain= 
tiff-opposite party No. 1 has chosen to 
seek reliefs only against the State of 
Bihar and the House Controller. The 
effect of the relief as I have shown 
earlier would be to destroy the effect 
of the allotment in favour of the peti~ 
tioner. The relief would thus operate 
not merely to the prejudice of opposite 
party Nos, 2 and 3 but even against the 
petitioner inasmuch as the lessor the 
state of Bihar and the House Controller 
both would be paralysed and if the 
plaintiff-opposite party No. 1 cannot be 
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evicted from the house actual posses- 
sion thereof can never be given ta the 
petitioner. It is thus obvious to me that 
the petitioner is directly interested in 
the result of the suit and in the proper 
adjudication of the question imvolved 
therein. A plaintiff cannot be allowed 
to secure a relief in effect agecinst a 
party not on record. Yt is one thing to 
say that the order passed in fhe suit 
in his absence would not bind the peti- 
tioner. The fact, however. remains that 
the petitioner will have to go to a cour? 
of law praying for the relief that the 
allotment in his favour is valid and the 
unauthorised ozcupation thereof by op- 
posite party No: 1 illegal. It is obvi- 
ous thus that there will have to be 
another litigation in respect of the same 
question which may convenientiy de- 
cided in the present suit. It is wel} 
settled that the principle underlying 
the provisions of Order 1, Rule 10 of 
the Code is also to avoid multipHcity of 
suits and likelihood of conflicting deci- 
sons. It need not be stated that the 
present suit may be decided on2 way 
and yet when the petitioner would 
come up for a redress of his grievance 
and the grant of a relief the siit may 
be decided differently. It is. thərəfore, 
necessary to avoid possibility of such 
Conflicting decisions. 


T: Learn2d counsel for the vpeti- 
tioner has drawn my attention <o Sec- 
tion 9 of the Bihar Government Prami- 
ses (Rent. Recovery. and Eviction) i Act, 
1956 which purports to oust the juris- 
diction of the Civil Court in respect of 
any order made under the Act and urg- 
ed that this obvious point of lack of 
jurisdiction in the Munsif has not been 
taken up as a point against the main- 
tainability of the suit in the written 
statement filed by the State of Bihar. 
Next it has been urged that the suit it- 
self is not maintainable in view o? the 
fact that the plaintiff-opposite pacty No. 
1 merely claims to be a guest or the 
original tenant and he could not be said 


to have any locus standi as a successor- 


in-interest of the original tenant and 
in absence of any title in him to con- 
tinue in possession ‘of the house he is 
an unauthorised person and could be 
legally evicted under the provisions of 
the aforesaid Act. It is said that this 
point ought to have been raised by the 
State of Bihar at the earliest in order 
to throw out the suit but it has not been 
done. It is not necessary for me to 
enter into the merits of these twa argu~ 
ments, The fact, however, remains that 
the State of Bihar having done what 
they could do by cancelling the allot- 
ment in favour of the original tenant 
and re-allotting the house to the pre~ 
sent petitioner would undoubtedly have 


result of the litigation cannot be 


A.J. R. 
no such interest in the subject-matter 
of the suit as the present petitioner 


who has, in these days of house scarcity’ 
in the town of Patna, been able to get 
an allotment and who has further de- 
posited rent of three months advance 


‘which is lying in deposit since January, 


1971 now for nearly about two years. 
The questions raised here may legiti- 
mately be raised in the court below 
and I have no doubt that the court . 
would consider the question whether 

the suit is at all maintainable. : 


_ 8 „Learned counsel for the par- 
ties have been at variance on the ques- 
tion as to whether this Court should 
interfere in a matter such as the pre- 
sent. one. Learned counsel for the peti- 
tioner has placed reliance on the deci- 
sions in the cases of Razia Begum v. 
Sahebzadi Anwer Begum (AIR 1958 SC 
886), Chakori Mahton v. Mahadeo Singh 
(AIR 1952 Pet 483). Umesh Chandra v. 
Kapildeo Narain Singh (1969 BLJR 264), 
Krishnamachari v. Dhanalakshmi Am- 
mal (AIR 1968 Mad 142) and Jugraj 
Singh v. Jaswant Singh (AIR 1971 SC 
761). On the other hand. reliance has 
been placed by learned counsel for the 
opposite party on the cases of Gouri 
Shankar v. State of Bihar (1970 Pat 
LJR 531). Motiram Roshanlal Coal Co. 
(P.) Ltd. v. District Committee, Dhan- 
bad (AIR 1962 Pat 357). Banarsi Das 
Durga Prasad v. Panna Lal Ram Richh- 
pal Oswal (AIR 1969 Puni 57). 


9. In the case of AIR 1958 SC 
886 (sapra) their Lordships held that 
in a suit relating to property in order 
that a person may be added as a party. 
he should have a direct interest in the - 
subject-matter of the litigation. It is 
well know (sic) that there is a conflict 
of judicial authority on the question as 
to whether the “question involved in 
zhe suit” should be interpreted in the 
narrower sense aS embracing questions 
between the parties to the suit or should .- 
~eceive a wider interpretation as em-~ 
bracing questions between the parties 
to the suit and even third parties in 
proper eases. Their Lordships of the 
Supreme Court have noted the opposite 
trerds of decision both in this country 


interest in the subject-matter of 
litigaticn—-legal interest not as 

guished from an equitable interest. but 
an interest which the law recognises 
and that person who would be only in- 
directly or commercially affected by the 
im- 
pleaded as a party as a person having 
a direct interest in the subject-matte 
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in dispute. In that case the plaintiff 
had filed a suit claiming that she was 
the legally wedded wife of the defen- 
dant and that she was entitled to re- 
ceive certain amount of money from 
him. The defendant admitted the claim 
but a third party filed an application 
for herself and her son being added 
as parties on the ground that she was 
the legally wedded wife of the defen- 
dant and consequently interested in 
denying the marriage of the defendant 
with the plaintiff, The majority deci- 
sion approved of the party being im- 
pleaded in the suit. 


In the case reported in AIR 1952 
Pat 433 (supra) the petition of the in- 
tervenor had been defeated on the 
ground that the plaintiff did not want 
the applicant to be added as a party 
and that ! 
be affected by the decision of the suit 
for not being a party thereto. The order 
was set aside on the ground that 
court below had not considered -whe- 
ther it was necessary in order to enable 
the court effectually and completely to 
adjudicate upon and settle all the ques- 
tion involved in the suit. In the case 
reported in 1969 BLJR 264 (supra) reli- 
ance was placed on the decision report- 
ed in ATR 1952 Pat 433 (supra) and 
AIR 1958 SC 886 (supra). In this case 
a proceeding under Section 145 of the 
Code of Criminal Procedure was pend- 
ing between the person seeking to in- 
tervene and the plaintiff and he con- 
tended that the plaintiff had no title 
or possession in respect of the suit land 
and that he was in possession through 
his Bataidars. It was held 
presence was necessary in order to ad- 
judicate effectually and completely upon 
the question involved. in the suit. In 
the case reported in AIR 1968 Mad 142 
(supra) the learned Judge has consider- 
ed the question and the case laws on 
the point, with great respect, in an ela- 
borate manner. His Lordship found it 
difficult to accept the narrower inter- 
pretation of the question as given in the 
case of Prayag Doss v. Board of Com- 
missioner for Hindu Religious Endow~ 
ments. Madras (ILR 50:Mad 34) = (AIR 
1926 Mad 836) by V. V. Srinivasa Aiyan~ 
gar, J. and referred to the views ex~ 
pressed in different Bench decisions of 
the Madras High Court in favour of the 
wider interpretation which are to be 
found in the cases reported in Seethai 
Achi v. Mayyappa Chettiar, (AIR 1934 
Mad 337), Anjaneya Sastri v. Kothanda-~ 
pani, (AIR 1936 Mad 449) ete. 


I find myself in respectful agreement 
with “the views expressed by his Lord- 
ship and I find that it would-be un- 
- necessarily limiting the discretion of 
the Court by the narrower interpreta- 


atampa 
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the 


that his. 
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tion of the wordings of Order 1. Rule 10 
(2) of the Code. To say that “all .the 
questions involved in the suit” must be 
read as “questions involved between the 
parties to the suit” is to read into the 
provision of law something which is not 
there and as if it read “all the ques- 
tions involved in the suit between par- 
ties thereto”. Learned Judges of the 
Supreme Court do not seem to have ac- 
cepted the narrower interpretation in= 
asmuch as they have held that even a 
proper party who is directly interested 
in the property involved can be added 
as a party. In this connection may be 
mentioned the case reported in AIR 1971 
SC 761 (supra). That was a suit for de- 
claration that transferees from mortga- 
gors son were not owners of the suif 
land but the suit was only against the 
transferees and it was held that the 
mortgagor’s son was a proper party and 
the suit as framed only against the 
transferees was not properly - framed. 


10. Turning now to the decisions 
relied upon by the learned counsel for 
the opposite party. in the case of 1970 
Pat LJR 531 (supra) the suit was for a 
declaration that entries made in the re- 
cent survey settlement records with res- 
pect to certain plots of land were, wrong. 
The applicants prayed to be added as 
intervencr claiming to be the tenants 
of the State of Bihar, the defendant and 
in actual possession of the suit lands. 
The order adding them as parties was 
challenged in this Court. U. N. Sinha. J. 
(as he then was) held that the result of 
the suit would not affect the intervenors 
and that their addition would change 
the nature of the suit. Attention of the 
learned Judge does not appear to have 
been drawn to the case of the Supreme 
Court referred to above. On facts the 
case is entirely different from the in- 
stant case. In the case reported in AIR 
1969 Punj 57 (Supra) a learned single 
Judge held that a person ought not to 
be added as defendant merely because 
he would be incidentally affected by the 
judgment. There is lot of difference 
between a person being “incidentally 
siete aa and a person “directly inte- 
rested”. - 


In this case also the case of the 
Supreme Court referred to above does 
not appear to have been ‘considered. In 
the case reported in AIR 1962 Pat 357 
(Supra) the learned Judge has adopted 
the narrower interpretation of the ex 
pression “all the questions involved in 
the suit” as meaning the question involv~ 
ed between the parties to the litigation. 
In this case also the: view expressed by 
their Lordships of the Supreme Court 
was not considered and reliance was 
placed on the decision in the case re- 
ported in ILR 50 Mad 34 = (AIR 1926 
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Mad 836) (Supra). The facts of this case 
were different from the instant case, If 
was not suggested in that case chat the 
intervenor was a person who ought to 
have been added as a party or that his 
presence was necessary for comp ete ad~ 
fudication of the questions involved in 
the suit. This decision has. therefore, 
no application. The last case relied upon 
by the learned counsel for the opposite 
party is the decision reported in AIR 
1968 Mad 142 (Supra). This decisicn, in 
my view. is of no avail to the cpposite 
party. It was held in this case that only: 
a necessary party or a proper pariy may 
be added. and the cardinal tests are 
whether the real controversy between 
the parties on record necessitate the pre- 
sence of a third party and whetner all 
controversies arising in the suit may be 
finally determined and set at rest by im- 
pleading the proposed party to avoid 
multiplicity of suits etc. 


11.. In the instant case the Jsarned 
Munsif has advanced the followinz rea- 


sons for rejecting the prayer of the peti- 


tioner. It is said that “the plaintiff 
does not seek to establish his tite or 
interest over the suit property........... ial 
The learned Munsif seems to have ignor- 


ed the’ fact that the plaintiff does seek. 


to establish his right to continue in pos- 
session by challenging the order of evic~ 
tion passed against him. His continus 
ance in possession will result in d2feat< 
ing the allotment in favour of the peti~ 
tioner. ` The second reason given is that 
the intervenor is not a party to the evit~ 
tion proceeding. That in my view is 
immaterial. Any way it has been urged 
during the course of argument and sup- 
_ ported by a certified copy of the order 
passed by the House Controller thet an 
application was filed before him or the 
22nd of December, 1971 by the 
tioner praying that he may be heard and 
the counsel of the parties were heard. 
It is said. that in this view of the matter 
though the petitioner was not actually 
@ party to the proceeding he had ‘seen 
heard and adverse inference cannot be 
drawn from the fact that he was not 
party. Lastly. the learned Munsif says 
that “the interest of the petitioner in 
regard to the validity of his allotment 
is not affected in this suit as intervenor 

not a party ....... sees I gm unable 
to accept this ground. It is obv-ous 
that the allotment will become inefec- 
tual. if not invalid. I am. therefore, 
satisfied that the learned Mumsif has 
misdirected himself and accordingly 
exercised his jurisdiction improperly and 
with material irregularity. ‘ l 


12. I have elready held that in 
the present case the petitioner is vitally 
and directly interested in the result of 
the suit and is a proper party in whose 
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peti- 
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presence matters Involved in the suif 
can bə effectually and completely ad- 
judicated upon. The order of the learn« 
ed Munsif is accordingly set aside and 
he is directed to implead the petitioner 
as a defendant to the suit. The appli- 
cation is accordingly. allowed but.in the 
circumstances of this case there will be 
no order for costs, _ 
Revision allowed. 
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_ Jugal Kishore ‘Tewari and another, 
Appellants v. Umesh Chandra Tewari 
and others, Respondents. 


A. F. A. D. No, 645 of 1969, Djs 
28-9-1972, from decision of B, D. Pathak, 
Addl, Sub, J. 2nd Court. Muzaffarpur. 
D/- 26-7-1969. 

Index Noe :— (A) Civil P. C.. O. 21, 
B. 84 — Auction sale — Decree-holder 
declared to be purchaser — Failure of 
fecree-holder to deposit twenty-five 
per cent of purchase money — Whether 
property can be re-sold without issuing 
fresh sale proclamation, 


Brief Note:— (A) Where a decree- 
holder declared to be the purchaser fails 
to deposit twenty-five per cent of the 
rarchase money immediately after the 
sale is held and also does not apply fon 
ect-off .of the purchase money under 
Rule 72 so as to enable the Court to 
dispense with the requirements of R. 84, 
the only course open to the executing 
Court is to direct that the property that 
has been advertised for sale should be 
re-sold under R, 84. It is not necessary 
ta order issue of a fresh sale proclama- 
ticn as that is not the requirement of 
Rs, 84. _ (Para 5) 

Index Note :— (B) Civil P. C., O. 21, 
R. 66 (2) (a) — Proclamation of sale by: 
public auction — “Property to be sold” 
— Certain items of property advertised 
for sale — Less items than advertised 
-put to sale — Whether the items so put 
to sale are-“'the property to be sold”. 

Brief Note :— (B) Where re-sale of 
certain items of property is ordered after 
releasing one item of the property. it 
cannot be’ said that the remaining items 
of property do not answer the descrip- 
tion of “the property to be sold” within 
Fule 66 (2) (a). It might have been pos- 
sible to say so if on the date of re-sale 
any new item of property would have 
been put to sale which has not been in- 
cluded in -he sale proclamation. 

| (Para 7} 

Index Note :— (C) Civil P. C.) O. 21, 
R. 30 — Sale — Setting aside of on 
ground not taken in application. i 
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Brief Note*— (C) Where objection 
fo the execution sale on ground of mino- 
rity and non-representation of some of 
the defendants was not taken by the 
other defendants in their written state< 
ment but they adduced evidence to that 
effect and the plaintiff had sufficient 
notice of the stand so taken by the de- 
fendants by adducing evidence, it could 
mot be said that he was taken by sur- 
prise since he had ample opportunity of 
leading evidence in rebuttal. Having 
failed to do so he could not legitimately 
object to the consideration of the evi- 
dence adduced by the defendants, Hence 
the finding of the Court that the execu- 
tion sale was void on grounds of mino- 
rity and non-representation as against 
the minor defendants was proper. AIR 
1966 SC 735, Followed. (Para 7) 


Index Note :— (D) Transfer of Pro- 
perty Act, Section 54 — Sale — Passing 
of consideration — Whether can be 
challenged by stranger. 


Brief Note:— (D) A stranger can 
challenge the payment of consideration 
when the sale deed is challenged as a 
fictitious document which was never de- 
signed as a genuine deed in order to ef 
fect the transfer of title. AIR 1928 Paft 
44. Dist; AIR 1923 Cal 521 and AIR 
1942 Cal 514, Foll; (1905) 32 Ind App 
113 (PC), Ref. to. (Paras 8,9) 
Cases Referred: Chronological Paras 
AIR 1966 SC 735 = (1966) 2 SCR 

286. Bhagwati Prasad v. Chandra- 


maul 
‘ATR: 1942 Cal 514 = 46 Cal WN 
' 798 Saradindu Mukherjee v. 
Kunja Kamini Roy 
AIR 1928 Pat 44 = 9 Pat LT 308, 
Mt. Akli v. Mt. Daho 
AIR 1923 Cal 521 = 37 Cal LJ 
122, Kamini Kumar Deb v. 
Durga Charan Nag 8 
{1905) 32 Ind App 113 = ILR 27 
All 271 (PC). Lal Achal Ram v. 
Raja Kazim Husain Khan 8 

Satyanand Kumar, Rama Raman and 
Ramanand Kumar, for Appellants: A. N. 
Chatterji and Nanendra Kumar Roy. for 
Respondents. 

JUDGMENT :— This is a second ap- 
peal by the plaintiffs who won in the 
trial Court but have lost in the lower 
appellate Court. The dispute relates to 
19} kathas of land forming the southern 
portion of R. S. Plot No. 1920. apper- 
taining to Khata No. 519. in village 
Bagant Jahanabad, Police Station Lal- 
gani, District Muzaffarpur. The total 
area of plot No. 1920 is 1 bigha 19} kathas 
and it formerly belonged to Bishwanath 
Tewari and others (defendants second 
party). l 

2. In 1952, Moti Chaudhary, the 
predecessor-in-interest of defendants third 
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party. instituted a money suit (Money 
Suit No. 4 of 1952) against the defendants 
second Party and obtained a decree for 
Rs. 1,682/- and odd, After Moti Chou- 
dhary’s death. the defendants third party 
put the decree into execution in Execu- 
tion Case No. 139 of 1954. and on Janu- 
ary 11, 1955, they auction purchased the 
lands described in Schedule No. 2 of the 
plaint and got the sale certificate from 
Court on April 9, 1955. They did not, 
however, take steps for delivery of pos- 
session, and on April 4, 1957, they sold 
away their interest in the auction pur- 
chased lands to the plaintiffs under a 
sale deed (Ext. 1). In other words. they 
authorised the plaintiffs to take delivery 
of possession over the auction purchased 
lands. After obtaining the gale deed 
(Ext. 1), the plaintiffs proceeded with 
the Execution case aforesaid and on 
June 20, 1957 they applied for delivery 
of possession. On September 14. 1957, 
when the Court peon went to effect the 
delivery of possession, resistance was of- 
fered by the defendants first party. The 
result was that possession was delivered 
to the plaintiffs over other lands but not 
over the disputed portion of plot No. 
1920. Thereupn the plaintiffs instituted 
a miscellaneous case (Miscellaneous 
Case No. 198 of 1957) under Order XXI, 
Rule 97, Code of Civil Procedure. This 
miscellaneous case was decided in fav- 
our of the plaintiffs by the execution 
Court. but in Civil Revision No. 508 of 
1959 decided by Untwalia. J. on April 
12, 1960. the decision of the Executing 
Court was set aside and the miscellane- 
ous case was dismissed as barred by 
limitation, (vide Ext, E/2). Thereupon, 
the plaintiffs instituted the present suit 
on January 7, 1961 seeking inter alia, 
a declaration of their title over the dis- 
puted portion of plot No. 1920 and an 
adjudication that the defendants first 
party have no right to obstruct their 
claim to delivery of possession over the 
same, 


3. The suit was resisted by the 
defendants first party on various pleas. 
Their case is that they had obtained a 
decree for costs against the defendants 
second party and put the same into ex- 
ecution in Execution Case No, 316 of 
1955. On August 7, 1956 they had auc- 
tion-purchased 12 kathas forming the 
south-western portion of plot No. 1920 
over which possession was delivered to 
them through Court on February 23 1957. 
They challenged the auction sale held 
in favour of defendants third party on 
January 11. 1955, as illegal and void, 
and the sale deed (Ext. 1) execut@éd by 
them in favour of the plaintiffs on April 
4, 1957 as a fictitious transaction, with- 
out consideration and ineffective. They, 
therefore. pleaded that the plaintiffs 


354 Pat, [Prs. 3-5] 
were not entitled to any relief in the 
suit. 


4. As already stated, ths trial 
Court accepted the plaintiffs’ case; but 
the lower appellate Court has zaken a 
contrary view. In substance. tha lower 
appellate Court has held that the de- 
fendants third party ‘had neitker ac- 
quired any title over the ‘suit land by 
virtue of the execution sale held in their 
favour on January 11, 1955. nor convey- 
ed any title therein to the pleintiffs 
under the sale deed (Ext. 1) executed on 
April 4, 1957. Bo abs, 7 4 


3. The lower appellate Court has 
given two grounds for holding that no 
title had passed to deferidants third 
party under. the -execution sale held on 
January 11. 1955. It has referred to 
the order sheet of Execution Case No. 
189 of 1954 (Ext. 3) which shows that 
the original date fixed for the auction 
sale was January 10, 1955. and on thet 
. date the lands advertiséd for sale had 
been sold in favour of the decree-hol- 
ders for Rs.- 2,000/- but the decree~hol- 
ders got the sale set aside on the same 
day and obtained an order for fresh sale 
on the following day after relaasing 1 
' katha of land out of ‘the lands which 
had been advertised for sale. Accord- 
ingly. the: sale was again held cn Jant- 
ary 11. 1955 in favour of the ‘decree-~ 
holders. Dealing with this matzer. the 


trial Court had held that the re-sale on - 


January 11, 1955, was held und=ar‘R. 84 
of Order XXI of the Code of Civil Pro- 
cedure, and as such it was nct neces~ 
sary to issue any fresh sale proclama- 
tion after the sale which was held on 
January 10: 1955 had been set aside, But 
‘the lower appellate Court has taken the 
view that. in the circumstances of - the 
ease.a fresh re-sale could only have 
been done in accordance with Rüle 86 
so that a fresh sale proclamation had 
become necessary as required ty R. 87, 
and since such a course was not adopt- 
ed. the sale held- on: January 11. 1955, 
was void and illegal. The ccrrectness 
of the view thus taken by the lower ap- 
pellate Court having been challenged 
‘before me on behalf of the appellants, 
it is necessary to refer to Rules 84. 36 
and 87. Rule 84 provides that as: soon 
as a sale is held, the purchaser must 
immediately deposit in Court a sum-equi- 
valent to twenty-five per cent of the 
purchase money, and that in default of 
such deposit “the property shall forth- 
with be re-sold.” It further provides 
‘that where the decree-holder is’ the 
purchaser and is entitled to set off ‘the 
purcliase-monsy under Rule 72’ the 
Court may dispense with the require- 
' ment of this rule, As against this. R, 86 
deals with a. situation where the fuli 
amount of the purchase-money is not 
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paid by the purchaser into Court within 
fifteen days from the date of the sale as 
enjoined by Rule 85, and it provides 
that in default of such deposit of the 
balance of the full purchase-money, the 
deposi; of the twenty. five per cent of 
the amount made under Rule. 84 shall 
be forfeited. unless the Court directs 
otherwise. Rule 87 also deals with a 
situation where there has been default 
in making the deposit of the full púra 
chase-money within fifteen days mention~ 
ed in Rule 85, and it reads thus :— 


“Every re-sale of immovable -pro- 
perty. in default of. payment of the 
purchase-money within the period allow- 
ed for such payment, shall be made after 
the issue of a fresh proclamation in the 
manner and for the period hereinbefore 
prescribed for the sale.” 

In thə instant case, as the order sheet 
Ext, 3 shows, Rule 85 was not attracted, 
inasmuch as the sale held on January 10, 
1955, nad been set aside on the same day. 
Quite clearly, therefore, there could have 
been no question of payment of the full 
amount of the purchase-money within 
fifteen days of the date of the sale as 
enjoined by Rule 85, and if Rule 85 had 
(not ?) come into play, there could be-no 
question of the application of Rules 86 


and €7.. The order of January 10, 1955, 
as contained in Ext, 3, was in the follow» : 


ing terms: An 

= “Sale held. Property sold to D. Hr. 
for Rs, 2,000/-. Petition for set off. and 
poundage fee not filed. D. Hr. files a peti- 
tion stating that he has got no.money to 
deposit the excess sale purchase and so “ 
he prays that one katha of land be re= - 


. leased from plot No, 1923- under Khata 


498 end then the property may be -puf 
to sale for decree money. p 
Sale dated 10-1-1955 is set aside. 
The prayer of the -D. Hr. that T 


cottah of land out-of plot No. 1923 of 


Khata No. 498 be released is allowed. 


_ The sale will therefore take place 
after leaving 2 cottahs of land out of plot 
No, 1923 of khata number 498, 

Put up the rest of the property under 
sale for sale at 1 p.m. on 11-1-1955.” 
Then follows the order.of January 11, 
1955. which reads: = 0 0 

“Sale held. Property sold to D. Hr. 
for Rs, 1951/1/6. Petition of set. off and 
poundage fee filed. Let set off be al- 
athe To- 11-2-1955 for confirmation of 
sale,” ' ee 
It. was quite clearly a case to’ which R. 84 
had been attracted on the ground that the 
decree-holder, who had been declared to 
be the purchaser: had failed to deposit 
twenty-five per cent of the purchase 
money immediately after the sale was 
held and had also not applied for set off]. 


= 


‘of the purchase money under Rule 72 
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so as to enable the Court to dispense with 
the requirements of Rule 84. Thus the 
only course open to the executing Court 
was to direct that the property that had 
been advertised for sale “shall forthwith 
be re-sold”. In fact. a direction to this 
effect was made on January 11, 1955. it- 
self with this difference that one cottah 
out of plot No, 1923. which was one of 
the items of property included in the 
sale proclamation, had been released from 
sale. In my opinion, it was not neces- 
sary for the executing Court to order the 
issue of a fresh sale proclamation after 
deleting from the original sale procla- 
mation 1 cottah of land out of plot No. 
1923 because the property which was 
sold on January 11, 1955. had already 
been included in the sale proclamation 
in pursuance of which the sale was held 
on January 10, 1955. f 


= 6. Mr. Chatterji appearing on be- 
half of defendant-respondent first party 
contends that the property to be sold 
within the meaning of Order XXI, 
Rule 66 (2) (a) was not merely the pro- 
perty which was sold on January 11, 1955, 
but also one cottah of plot No. 1923 
which was ordered to be released from 
sale on January 10; 1955, Mr. Chatterji, 
therefore, contends that the property 
which was sold on January 11, 1955. was 
not “the property to be sold” in accord- 
ance with the sale proclamation. There 


might have been force in this contention 


of Mr. Chatterjee if on January 11. 1955 
any new item of property would have 
been put to sale which had not been 
included in the sale proclamation. But 
where, say. four items of property are 
advertised for sale and only three of them 
are actually put to sale, it is impossible 
to hold that the three items which have 
been sold do not answer to description 
of “the property to be sold” within the 
meaning of Rule 66 (2) (a) of Order XXI. 
J am, therefore. unable to accept the con- 
tention of Mr. Chatterji and I hold that 
the lower appellate Court was in error 


thinking that the sale held on Janu- . 


in 
ary 11, 1955. was illegal and void on the 
ground that no fresh sale proclamation 
had been issued. after the sale which was 
held on January 10, 1955 had been set 
aside under the circumstances mentioned 
in the order sheet (Ext. 3). Thus, the 
first ground given by the lower appel- 
late Court for holding the execution sale 
of January 11, 1955 as void and illegal 
cannot be sustained, 


7. The lower appellate Court has, 
however, given another ground for hold- 
ing the execution sale of January 11, 
1955, as void. Upon the materials on 
the record, the lower appellate Court has 
found that two of the judgment-debtors 
(defendants second party). namely, 
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‘tified by their Lordships of the Supreme 
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Raghunath Tiwary and Uma Nath Tiwary 
(defendants Nos. 6 and 7 in the present 
action) were minors at the relevant time 
and they were not properly represented 
the Execution Case No, 139 of 1954. 
and therefore, the ‘sale, so far as de- 
fendants 6 and 7 were concerned, was a 
nullity. This point had also been raised 
in the trial Court, but the trial Court 
negatived the plea put forward on be- 
half of the contesting defendants on th 
ground that mo objection to the execu- 
tion sale on this score had been raised in 
the written statement of defendant No. 1. 
The trial Court further pointed out that 
the plaintiffs had objected to the admis- 
sion of evidence which the contesting de- 
fendants had adduced in support of this 
ground, In paragraph 14 of its judgment, 
the trial Court observed as follows :— 
“In this circumstance the evidence 
regarding the minority should be thrown 
away and should not be looked into. When 
aspect is absent in the pleading so 
even an evidence is adduced Court will 
not take notice of the evidence.” 
The trial Court had, accordingly, held 
that the point was not available to the 
contesting defendants. But the lower 
appellate Court has interpreted para- - 
graphs 19 and 22 of the written statement 
of defendant No. 1 as containing a plea 
of the minority of defendants 6 and 7. 
The lower appellate Court has further 
held that the trial Court having admit- 
ted the evidence adduced by the defen- 
dant first party on the question of the 
minority _of defendants 6 and 7. was not 
justified in ignoring the same from consi- 
deration. Learned counsel for the ap- 
pellants has taken me through. para- 
Graphs 19 and 22 of the written state- 





C „the execution case, 
It is only in a most indirect manner that 


Court in Bhagwati Prasad v. Chandra- 
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maul, AIR 1966 SC 735. at 738 in the 
following terms:-~ 

“The general rule no doubt is that 
the relief should be founded in p-eadings 
made by the parties. But where the 
substantial matters relating to the title 
of both parties to the suit are souched, 
though directly or even obscurely, in 
the issues, and evidence has been led 
about them, then the argument that a 
particular matter was not expressly 
taken in the pleadings would be purely 
formal and technical and cannot succee 
in every case. What the Court has to 
consider in dealing with such an abjec= 


tion is: did the parties know that the 
matter in question was involvec in the 


trial. and did they lead evidence about 
it? If it appears that the parties did 
not know that the matter was in issue 
at the trial and one of them has tad no 
opportunity to lead evidence in respect 
of it. that undoubtedly would be a dif- 
ferent matter. To allow one arty to 
rely upon a matter in respect of which 
the other party did not lead evidence and 
has had no opportunity to lead evidence, 
would introduce considerations of pre- 
judice and in doing justice to one pa rs 
the Court cannot do injustice to another. 
In view of the above observations cf their 
Lordships of the Supreme Court, the real 
question which falls to be determined is 
whether or not the plaintiffs knew that 
the contesting defendants were relying 
upon the minority of defendants 6 and 7 
for the purpose of assailing the title of the 
plaintiffs or their predecessors-in-interest. 
If the plaintiffs had sufficient notice of 
the stand which the contesting d2fendants 
subsequently took by adducing evidence, 
as to the minority of defendants 6 and 7 
at the time of the execution sale in Janu- 
ary 1955, then it must be held that the 
plaintifis were not taken by surprise since 
they had ample opportunity of leading 
evidence in rebuttal of the case put for- 
ward by the contesting defencants, In 
paragraph 17 of its judgment. zhe lower 
appellate Court has pointed out that the 


deposing plaintiff (P. W. 5) had admitted ` 


iin his cross-examination that cefendants 
6 and 7 were minors at the time when 
the money suit of 1952 was filed against 
them. and when it was suggested to him 
that they had continued to be mimors even 
at the time of the auction sale in Execu- 
tion Case No. 139 of 1954, he was unable 
to deny that fact and gave an evasive an- 
swer by saying that he did not know 
about it. The suggestions made to 
P. W. 5 in course of his cross-examine- 
tion show that the plaintiffs hed suffi- 
cient notice of the case which zhe defen- 
dants were going to place in Court re- 
garding the . minority of de“endants 6 
and 7. In other words the plaintifis had 
ample opportunity of leading evidence ts 













were minors and that they were not.pro 
perly represented in the execution case. 
I therefore, hold that the view taken b 
the lower appellate Court as to the in- 
validity of the execution sale held on 
January 11, 1955 on the ground of mino- 
rity and non-representation of defendants 
6 nd 7 does not suffer from any infirmity. 
I am, therefore. satisfied that-this secon 
ground for holding the execution sale o 
January 11, 1955. as void as against de- 
fendants 6 and 7 is well-founded. Thi 

dces not, however, apply to the sale o 

the interest of the other judgment-debtor 
Bishwanath Tiwary (defendant No. 5). 


8. I now pass on to consider whe- 
ther the lower appellate Court is right 
in holding that no title had passed to the 
plaintiffs by virtue of the sale deed 
Ext, 1 executed in their favour on April 
4.1957, This transaction was challenged 
by the defendants first party as illegal, 
fraudulent and wholly without conside- 
retion, and upon a consideration of the 
relevant materials on record. the lower 
a>pellate Court has held that the sale 
deed Ext. 1 was a fictitious document and 
without consideration and that it did nof 
convey any title to the plaintiffs. The 
view of the trial Court was that defen 
dant No. 1 being a stranger to the trans 
sacticn was not competent to challenge 
the passing of consideration. or the 
recitals of necessity contained in the 
sale deed Exhibit 1, The -executants 
of the sale deed could have chal- 
Jenged the passing of consideration, bud 
although they ‘were parties to the suit, 
taey had not challenged the passing of 
consideration under Ext. 1. The trial 
Court summed up its conclusion on the 
roint in paragraph 18 of its judgment in 
these terms: 


“Thus the defendant No. 1 has chal- 
lenged the passing of consideration and 
the necessity mentioned therein of Kebala 
dated 4-4-1957. But the defendant No, 1 
is not legally entitled to challenge the 
passing of consideration and necessity 
mentioned in sale deed. The executant 
can challenge the passing of considera- 
tion. The executants of the sale deed are 


‘also party to the suit, but they have not 


challenged the passing of the conside-~ 
zation. The executants had right and 
itle over the land and they have transa 
ferred it to plaintiff by a registered sale 
Jeec. In this circumstance it is not open 
to defendant No.1 who is the mere 
stranger, to challenge legally the passing 


~ 
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of consideration and necessity mentioned 
in Ext. 1”. 


The lower appellate Court is of the view 
that the defendants first party are not 
precluded from challenging the passing 
of consideration and the recitals of 
necessity contained in the sale deed 
Ext. 1, which is found to be fictitious 
and not designed to operate as-a genuine 
transaction in order to effect a transfer 
of title. Learned counsel for the appel- 
lants has urged that the view taken by 
the lower appellate Court is not sound 
and has referred in this connection to the 
Bench decision of this Court in Musam-~ 
mat Akli v. Mt. Daho, (9 Pat LT 308) = 
(ATR 1928 Pat 44) where it was held 
that it is well established that the pass- 
ing of consideration for a transfer can- 
not be challenged except by the parties 
to the transaction or by those who claim 
through those parties. There the dis- 
pute was in respect of a house belong- 
ing to one Chand Sao who left behind 
a widow named Musammat Bifia. After 
his death, Bifa executed a sale deed in 
respect of the house in favour of the 
plaintiff for a consideration of Rs. 450/-. 
But the plaintiff was not put in possession 
of the house as it was found that it was 
actually in possession of the sister of 
Chand Sao and she refused to make over 
the possession of it to the plaintiff. Ac- 
cordingly the plaintiff instituted a suit 
for recovery of possession of the house 
on the basis of the sale deed which was 
executed in her favour by Musammat 
One of the grounds upon which 
the sister of Chand Sao. who was defen- 
dant No. 1 in the suit, had resisted the 
plaintiffs title was that the sale deed 
which Musammat Bifia- had executed in 
favour of the plaintiff was without con- 
sideration. It was held by the Court that 
such a plea was not available to the de- 
fendant until she established “some sort 
of title in her as the successor-in-interest 
of Chand Sao who is undoubtedly the 
predecessor-in-interest of  ą Musammat 
Bifia”. It will be noticed that in the re- 
ported case the sale deed in favour of 
the plaintiff was not challenged as Ext, 1 
has been challenged in the present case 
as a wholly fictitious document or as a 
document which was not designed to ope- 
rate as a real deed in order to effect a 
transfer of title. Therefore, in my opin- 
ion, the principle laid down in 9 Pat LT 
308 = (AIR 1928 Pat 44) can be of no 
avail in the present case which is one of 
an entirely fictitious transaction. Where 
a sale deed is challenged as a fictitious 
document which was never designed to 
operate as a genuine sale deed in order 
to effect the transfer of title, the princi- 
ples which are applicable are those laid 
down in two Bench decisions of the Cal~ 
cutta High Court. In Kamini Kumar 
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Deb v. Durga Charan Nag. (AIR 1923 
Cal 521), the Suborniate Judge had found 
that there was mo passing of considera~ 
tion under a conveyance dated the Janu- 
ary 18,1917, and that the transaction was 
fictitious and that tithe was not intended 
to pass. Under those circumstances it 
was held by Sir Asuthosh Mookerijee, 
with whom Rankin, J. (as he then was) 
agreed, that the principle enunciated by 
the Judicial Committee a Lal Achalram 
v. Raja Kazim Husain, ((1905) 32 Ind 
App 113 (PC)) to the effect that a stran- 
ger to a deed, which is intended to be 
real and operative between the parties 
thereto, cannot dispute the payment or 
non-payment of consideration as its ad- 
equacy. or inadequacy, has no bearing in 
a case where a deed is challenged as 
fictitious, never designed to operate as 
real deed or to effect a transfer of the. 
title. The same view was taken by. B.K. 
Mukherjea. J. {as he then was) sitting 
with Blank, J. in Sardindu Mukherjee v. 
ome Kamini Roy. (AIR 1942 Cal 514). 


In the instant case, the finding 
of ie lower appellate Court as the final 
Court of fact is clear and categorical 
that the sale deed Ext. 1 was fictitious 
and not designed to convey any title to 
the plaintiffs and, therefore. the princi- 
ples of the two Calcutta decisions refer- 
red to above must apply to the facts and 
the circumstances of the present case. I, 
therefore. agree with the lower appel- 
late Court that the defendants first party 
are not debarred from challenging the 
passing of consideration under the sale 
deed Ext. i 


10. From the foregoing discus- 
sions. the conclusion must be that the 
title of the defendants first party over 
the 12 kathas portion of plot No. 1920 
from the south-west of that plot must 
prevail over the claim which the plain- 
tiffs have made in the present action, and — 
to that extent, therefore, the suit must 
fail, But that is not the only portion of 
plot No. 1920 which is the subject-matter 
of the present suit. The present suit 
relates to 194 kathas forming the southern 
portion of plot No. 1920 of which, as. al- 
ready stated, the total area is 1 bigha 
19} kathas. Since neither defendants 
second party nor defendants third party 
have come forward to challenge the 
plaintiffs’ case, I see no reason why their 
suit cannot succeed with regard to such 
portion of the suit: land which is not 
covered by the auction sale dated the 
7th August 1956 held in favour of the 
defendants first party in Execution Case 
No. 316 of 1955. To this extent. therefore, 
the plaintiffs, claim must succeed. In 
other words, the plaintiffs will be en- 
titled to apply for delivery of possession 
over such portion of the suit land which 
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falls outside the portion of 12 Kathas co- 
vered by the execution sale held in favour 
of the defendants first party on August 


7, 1956, in Execution Case No. 316 of 
1955 


11. The appeal fs, therefore, al- 
lowed in part. as indicated above, In the 
circumstances of the case, however, 
there will be no order as to costs. 


Appeal partly allowed. 
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Mohammad Gulam Rabbani, Peti- 
tioner v. Bankipore Hari Sabha and 
others, Opposite Party, ` > 

Civil Revn. No, 225 of 1973. D/~ 3-5- 
1973. against order of R. D, Ra, Execu- 
tion Munsif ist Court. Patna, D/- 10-7- 
1973. - i 
/ ` Index Note:— (A) Civit P, C. (1908), 
O. 21, R. 97, sub-rule (3) (As added . in 
Patna) — Court has no power to con- 
done delay in filing application under 
Rule 97 — (X-Ref:— : Limitation Act 
(1963), S. 5). 

Brief Nofe-— (A) The sut-rule (3) 
making Section 5 of Limitation Act of 
1908 applicable to application under Rule 
97 was introduced in exercise of powers 
under Civil P, C.. Section 122. It doas 
not survive after the repeal of Limita- 
tion Act, 1908 As Section: 5 o2 the Li- 
mitation Act, 1963 expressly bars its 
application to Order 21, Civil P, C.. the 
Court has no power under the sub-rule 
(3) to condone delay in filing application 
under Order 21, Rule 97. AIR 1919 Pat 
425 (2) (FB). Rel. | | (Paras 5, 6) 

Index Noie:— (B) Civil P. ©. (1908), 
S. 151 — Inherent power of Court — 
Cannot be used to get over the period 
of limitation prescribed under the Limi- 
tation Act. AIR 1972 SC 749, Ref. 

(Para 4) 
Cases Referred: Chronologice! Paras 
AIR 1972 SC 749 = (1972) 2 SR | 
874, State of West Bengal v. Ad- 
ministrator, Howrah Municipality 
AIR 1952 Pat 99 = ILR 27 Pat 435, 
Parmanand Verma vy. Satnarain - 
Prasad - ff 
AIR 1925 “Mad 14 = 47 Mad LJ 
409 (FB). Krishnamachariar vy, Sri 
Rengammal | 
AIR 1919 Pat 425 (2) = 4 Pat LJ 94 
' (FB), Raghunandan Prosad Misra 
v. Ram Charan Manda g 


Guru Sharan Sharma and Rama 
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Chandra Sinha and Kalyan Kumar 
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- July, 1972, The court 


A; I. R. 


ORDER :— This application in revi- 
sion is directed against the order of the 
Court. below holding that. the petition 
filed by the opposite party on 13-7-72 
under Order 21, Rule 97 of the Code of 
Civil Procedure is maintainable. It may 
be stated that there is no dispute that 
the alleged obstruction had taken place 
in July, 1971, nearly one year before the 
filing of the application dated the 13th 
below has held 
that although the application aforesaid 

barred by time under Article 129 of 
the indian Limitation Act, the said ap- 
plication. is nevertheless maintainable as 
the Court has power to condone the de- 
lay under Section 151 of the Code of 
Civil Procedure, 


2, The opposite party obtained a 
decre2 against opposite party No. 2 for 
his eviction from the shop premises, The 
decre2 was being executed. When the 
Nazir of the Civil Court went to deliver 
possession there was obstruction by the 
petitioner, The Nazir, therefore. report- 
ed the matter to the court on the 18th 
of July, 1971. In the report he stated that 
the celivery of possession could not be 
effected as there was no order to break 
open the lock. He also sought direction 
from the Court. It will be necessary to 
give some further facts but not at this 
stage as I propose to deal with some legal 
aspects first, I will refer to the relevant 
facts later. 


3% So far as the petition . dated 
the 13th of July, 1972 is concerned it 
cannot be disputed that the application 
‘has been filed beyond the period pres- 
cribed in Article 129 of the Indian Limi- 
tation Act, 1963, The question, therefore, 
is whether the court has power to con- 
done the delay in filing of the applica- 
tion under Order 21, Rule 97 of the Code 
of Civil Procedure under any provision 
‘of the Limitation Act, Civil Procedure 
Code or the inherent powers.” 


4, The court has condoned the 
delay in exercise of its Inherent power. 
This in my view was clearly not permis- 
sible in law, There is specific provision 
in the Limitation Act prescribing the 
perlol of limitation and that period can- 
not be got over by resorting to the 
power under Section 151 of the Code of 
Civil Procedure. The learned Court below 
has not correctly appreciated the scope 
of power under Section 151 nor has he 
correctly appreciated the ratio of deci~ 
sion in the case of State of West Bengal 
v. Administrator, Howrah Municipality, 
AIR 1972 SC 749 referred to ñn his 
order, It may be stated that learned 
counsel for the opposite party (who shall | 
be hereinafter referred to as the decree- 
holder) did not support the view taken 
by the Court below. He however, con 
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tended that the court has power to con- 
done the period: of limitation under 
Order 21, Rule 97 (3). This: contention 
I propose to notice in the next para~ 
graph. 

5. The sub-rule aforesaid is as 
follows:—— 

“the provisions of Section 5 of the 
Indian Limitation Act, 1908, shall apply 
to applications under this Rule’, (This 
sub-rule has been introduced by Patna 
High Court amendment). 

Indian Limitation Act, 1908 has been re« 
pealed. In order to find out the effect of 
the repeal, reference may be made to 
Section 8 of the General Clauses Act, 
1897. Section 8 aforesaid is as follows:— 

*(1) Where the Act, or any Central 
Act or Regulation made after the com~ 
mencement of this Act, repeals and re~ 
enacts with or without modification, any 
provision of a former enactment, then 
references in any other enactment or in 
any instrument to the provision so re 
pealed shall. unless a different intention 
appears, be construed as reference to the 
provision so re-enacted.” 


(2) Where before the fifteenth day 
of August, 1947 any Act of Parliament of 
the United Kingdom repealed and Te- 
enacted with or without modification any 
provision of a former enactment, then 
references in any Central Act or in any 
Regulation or instrument to the provi~ 
sion so repealed shall unless a different 
intention appears, be construed as refer~ 
ence to the provision so re-enacted.” 


The result, therefore. is that reference 
to Section 5 of the Limitation Act in 
sub-rule (3) of Order 21, Rule 97 would 
be construed as a reference to the cor 
responding provisions of re-enacted Li- 
mitation Act, namely. Section 5 of the 
Indian Limitation. Act, 1963, The diffi- 
culty of the decree-holder however, is 
that Section 5 of the Limitation Act spe~ 
cifically bars its application to Order 21 
of the Civil Procedure Code, In that 
situation even if we read Section 5 of 
the Limitation Act, 1963 instead of Sec- 
tion 5 of the Limitation Act, 1908 it can« 
not be of any assistance to the decrees 
holder, if Section 5 of the New Limita- 
tion Act does not permit its applicability 
R Order 21 of the Code of Civil Proce~ 
ure. 

The only way ïn which the power 
to condone the delay could have been 
said to rest with the courts, in 
view of the third proviso to Order 21, 
Rule 97, would be if the said sub-rule 
can be said to be a legislation by incor- 
poration. It is well established that where 
there is legislation by incorporation, the 
repeal of the first statute does not affect 
the section, as the incorporated provi~ 
sions have become part of the second 
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Statute (See Craies on Statute Law 7th 
Edition, page 361), It is, therefore, neces« 
sary to examine the nature of the power 
exercised by the Patna High Court in 


introducing the third sub-rule aforesaid 


in Order 21. Rule 97. Learned counsel 
for the decree-holder contended that this 
amendment was brought about in exer- 
cise of powers under Section 122 of the 
Code of Civil Procedure, being a matter 
relating to procedure. In my view this 
fs not the correct position. Section 5 of 
- Limitation Act of 1908 was as fol- 
lows:— | 

_ “Any appeal or application for a re- 
view of judgment or for leave to appeal 
or any other application to which this 
section may be made applicable by or 
under any enactment for the time being 
in force may be admitted after the period 
of limitation prescribed therefor. when 
the appellant or applicant satisfies the 
Court that he had sufficient cause for not 
preferring the appeal or making the ap- 
plication within such period.” 


This section permits the applicability of 
the section to “any other application to 


. which this section may be made applic- 


able by or under any enactment for the 
time being in force”, In my view, it was 
iby virtue of the powers under Section 5 
of the Limitation Act itself, read with 
Section 122 of the Code of Civil Proce~ 
dure that this amendment was made. 
The view that I have expressed is sup- 
ported by the opinion of Courts Trotter, 
C. J.. in the Full Bench decision in 
Krishnamachariar v. Sri Rengammal 
ATR) 1925 Mad 14 (FB). This being the 
position it Is not possible to take a view 
that sub-clause (3) of Order 21. Rule 97 
was a legislation by incorporation, 


6. I am, therefore, of the view 
that the Court below did not have the 
power to condone the delay in filing the 
application under Order 21. Rule 97 of 
the Code of Civil Procedure, It now be- 
comes necessary to consider the alter- 
native submissions advanced on behalf 
of the decree-holder by Mr. S. C. Ghose 
He contended that in fact and in law an 
application was filed by the decree-hold- 
er on 16-8-1971 which fulfils the require~ 
ment of Order 21, Rule 97 and thus it 
should be treated as an application under 
that Rule, This application, he contended 
was clearly: within time, Mr. Shree Nath 
Singh on behalf of the petitioner con~ 
tended’ that this application was not an 
application under Order 21. Rule 97 of 
the Code of Civil Procedure and placed 
certain materials in support of his con- 
tention.. It is, therefore, necessary to 
mention some more facts and refer to 
some other orders in order to come to a ` 
conclusion as to which of the two argu- 
ments is correct. 
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7: I have already mentioned that 
Nazir gave a-report on the 18th of July, 
1971. On 19th of July, 1971 the retitioner 
filed an application stating that there 
was some disturbance in the deHvery of 
possession, and therefore, order should 
be passed directing the Nazir to give pos- 
session of the shop by breaking open the 
Iocks with the help of the police if 
necessary. On the 29th of July, 1971 the 
Court ordered that the decree-holder 
may file an application under Crder 21, 
Rule 97 of the Code of Civil Procedure. 
In spite of this order no applicaticn was 
- filed. On the other hand, on the 30th of 
July. 1971 it was contended on behalf of 
the decree-holder that it was not neces- 
sary to file any application under Order 
21: Rule 97. This position was reiterated, 
as is clear from the order dated the 2nd 
August, 1971. On that day the Court 
thought that it was not proper to issue 
delivery of possession without hearing 
the petitioner. It was Im pursuance of 
this order that the application dated the 
17th August. 1971, was filed. I have gone 
through this application with the assist- 
ance of the learned counsel for the par- 
ties. I do not find that this petition can 
be legitimately interpreted to be an ap- 
plication under Order 21, Rule 97 of the 
Code. The prayer made in this applica- 
tion was that since the petitiorer had 
to be heard before issue of delivery of 
Possession ‘a special peon should be de= 
puted for serving the processes on the 
petitioner. It may further be stated that 
the petitioner had filed an application 
which gave rise to Miscellaneous Case 
No. 100 of 1971. In disposing of this ap- 
plication the observation made in paras 
graph 4 of the order and in my view 
rightly is that “the decree-holder was 
asked to file a complaint as env saged in 
Order 21, Rule 97 of the Code but the 
decree-holder did -not comply ard insist- 
ed for the issue of delivery of posses- 
sion”, The Ccurt rightly held that the 
registration of the miscellanecus case 
was not correct. I have stated -his only 
to point out that the Court below was 
also of the view that no application 
under Order 21. Rule 97 had been filed. 
It may further be stated that the order 
of the Court below does not indicate that 
the learned counsel appearing for the 
decree-holder then took the stand that 
his application D/- the 17th August, 1971 
should. be taken to be an application 
under Order 21, Rule 97. Consid2ring the 
various orders that I have mentioned, 
and on the interpretation of the petition 
filed on the 17th August. 1971 I am of 
the view that it is not possible to hold 
_ that the petitioner had actually filed an 
application under Order 21, Rule 97 of 
the Code on the 17th of August. 1971. as 


Is contended in this Court. Learred coun- 


A. I. R- 


sel fo- the decree-holder has placed reli- 
ance on certain decisions, including the 
case cf Dr. Parmanand Verma v. Sat- 
narair. Prasad, AIR 1952 Pat 99, for the 
proposition that although the application 
may not be in proper form yet if neces- 
sary averments have been made it may 
be treated to be an application under the 
relevant provisions of law, There is no 
dispute as to this legal proposition. But 
as already indicated. the application of 
the petitioner was neither in proper form 
nor in substance an application under 
Order 21, Rule 97. 


8. In this view of the matter I 
am of the view that the Court below act- 
ed with material irregularity in the ex- 
ercise of jurisdiction in holding that the 
petition filed by the decreée-holder on 
the 13th July. 1972. (sic) was maintain- 
able. I would. however. like to observe 
that the decree-holder would. be entitled 
to file a fresh application for delivery of 
possession. There can be no bar to this 
as wes held in Raghunandan Prosad 
Misra v. Ram Charan Manda, 4 Pat LJ 
94 = (AIR 1919 Pat 425 (2)). The mere 
fact that the present application under 
Order 22. Rule 97 has not been held to 
be maintainable will not take. away his 
right to file another application for deli- 
very of possession, 


9. In the result this application is 
allowed with the observation made 
above. There will be no order as to 


costs. 
Revision allowed. 
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K. B. N. SINGH, J. l 

Punjab National Bank, Patna, City 
Branch, Petitioner v. M/s. Girdharilal 
Ghanshyam Das and Co. and others, Op- 
posite Parties. l 

Civil Revn. No. 336 of 1972, D/- 9-8- 
1972. 
Index Note:— (A) C. P. C. Order 1, 
Rule 3 — Order of addition of Bank as 
a party defendant in a money suit is 


liable to be set aside if no claim is 


made in that suit against the bank. 
(Para 2) 
Advocate-General, Bihar, S. C. Mu- 
kherji and L. N. Yadav, for Petitioner; 
M/s. J, C. Sinha, Harilal Agrawal (for’ 
No. I), Prabha Shankar Mishra, Naresh 
Kumer Sinha and Rajendra Prasad Singh 
(for Nos, 2 to 5), for Respondents. 
ORDER :— This revision petition by 
the petitioner, Punjab National Bank, 
Patne City Branch, is against an order, 
dated the 17th of January, 1972, of the 


LP/FQ/G869/72/MLD/GDR 
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learned Subordinate Judge, adding the 

as a party defendant in money suit 
— No. 113 of 1971. The money suit was 
filed by the plaintiff opposite party No. 
: against defendant opposite party Nos. 


Ze Learned Advocate-General, ap- 
pearing on behalf of the petitioner. has 
urged that in the money suit, no claim 
having been made against the Bank, the 


order for addition of the Bank as a party: 


was arbitrary and uncalled for. Mr. J. C. 
Sinha, appearing on behalf of the plain- 
tiff opposite party has not disputed this 
position and has conceded that the order 
has got to be set aside. but without pre- 
judice to his right to apply afresh for 
addition of the Bank as defendant be~- 
fore the trial Court where a petition for 
amendment of the plaint by inserting 
necessary averments of claim against the 
was pending. 

3. It is thus obvious that the re- 
vision petition has got to be allowed and 
the order of the learned Subordinate 
Judge. dated the 17th January, 1972, add- 
fing the Bank as a defendant has got to 
be set aside, I may, however, without ex- 
pressing any opinion observe that it will 
be open to the court to consider if any 
petition as suggested by Mr. J. C. Sinha 


fs filed. on its merits and dispose it of- 


fn accordance with law. 

4. In the result, the revision peti- 
fion is allowed and the order, dated the 
7th January, 1972 is set aside, In the 
circumstances of the case, I will make 


mo order as to costs. l 
Petition allowed, 





AYR 1973 PATNA 361 (V 60 C 119) 
SHAMBHU PRASAD SINGH AND A. N. 


MUKHARJI, JJ. 


Sashadhar Das, Petitioner v. Harihar 
Prasad and others, Opposite Party, 

Civil Revn. Nos. 1460 and 1545 of 
1970, D/- 10-4-1973. against order of H. 
P. Choudhary. Ist Sub-J.. Muzaffarpur, 
D/- 29-9-1970. 


Index Note:— (A) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(3 of 1947), S. 8-A (2) (as inserted in 


1955) — Adjustment of municipal taxes 
paid by tenant, . 
Brief Note:—~ (A) After the amend« 


ment. the tenant is entitled to adjust~ 
ment of municipal taxes paid by him 
when he is ordered to deposit rental 
arrears, (Para §) 


Index Note:-— (B) Bihar Buildings 
{Lease, Rent and Eviction) Control Act 


FQ/GQ/C506/73/MVJ 


Sashadhar Das v. Harihar Prasad 


Pat. 361 


(3 ~ 1947), S. 11-A — Direction to ten- 
ant to make deposit at the rate of rent 
last paid. 


Brief Note:— (B) Though ordinarily 
direction is to be given to a tenant to 
make deposit at the rate of rent last 
paid it is subject to variation in cases 
where fair rent of the house is deter- 
mined by the Controller at a rate some- 
what different from the rate at which it 
was last paid. (Para 7) 

Index Note:— (C) Bihar Buildings 
(Lease, Rent a Eviction) Control Act 
(3 of 1947), S 11-A — Expression “ar- 
rears of rent” means “arrears of rent 
lawfully payable”. 1967 BLJIR 397 and 


AIR 1973 Pat 60, Overruled. (X-Ref:— 
C. P. C., O. 2. R. 2). 
Brief Note—- (C $ 11-A has to be 


Tead together ` with a subject to other 
provisions of the Act and not indepen- 
dent of them. It has also to be read sub- 
ject to other provisions of law. Thus 
under this section only such arrears of 
rent accrued due prior to the institu- 
tion of the suit may be ordered to be de- 
posited which can be legally recovered 
by the landlord and is not barred by any 
law, Thus the bar of limitation and the 
rule embodied in Order 2, Rule 2, C.P.C. 
can be. OERS for purpose of S, 11-A of 
the Ac (Paras 11, 14) 


Cases adi : Chronological Paras 


AIR 1973 Pat 60 = 1972 Pat LJR 
529, Managing Committee v. Tri- 
purary Charan Palit 9 
(1969) Civil Revn, No. 53 of 1968, 
D/- 10-1-1969 (Pat.), Sheo Chand 
Roy Choudhury v. Naba Kumar 


Singh Dudhoria iLO 
{1969) Civil Revn. No. 686 of 1969, 
D/- 23-12-1969  {Pat.). Nayan 


Chandra Das v. Bani Bose 
AIR 1968 Pat 415 = 1968 BLJR 447, 
(FB), Mahabir Ram v. Shiva 
Shanker Prasad 7,8 
1967 BLJR 397, Bholanath Tewary 
v, Kuer Rup Narain Singh, Trust 


9. 10 
ATR: 1964 Pat 298 = 1963 BLIR 
eae grin Agarwalla v. Anna- 


a Neo 
1963 “Ail LS "196 = 1963 All WR 
(HC) 390. Mahipal Singh v. Mam 
Chand 


ATR 1962 Punj 256 = 64 Pun LR 
_ 255 (FB), Rullia Ram Hakim Rai 
: v, S. Fateh Singh S. Shamsher 


Singh l 
1960 BLJR 607, Rishab Sunder Das 
v. Raghubar Dayal 
AIR 1958 Mad 232 = 70 Mad LW 
1006, Janab Vellathi v. Kadervel* 


Thayammal 

31957 All LJ 503 = 1957 AIl WR 
(HC) 458, Sohan Lal Kharbanda 
v. Sri Ram Sinha 


13 


13 
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(1956) 58 Bom LR 284 = {LR (1956) 
Bom 365, Ramrao Raoji Palkar 
v, Amir Kasam Bhagwan 
AIR 1954 Cal 102 =. 57 Cal WN 801, 
_ Krishna Chandra Bose v, Radha- 
- rani Ghose . o 
AIR 1952 Cal 879 = 57 Cal WN I 
(FB). T. S. R. Sarma v. Nagendra 
Bala Devi 4 
AIR 1936 Mad 116 = 1936 Mad WN: 
83, Gurpur Vamana Pai v. V2an- . _ 
katu (Venkatesh) Naika - 9 
AIR 1921 Mad 418 = 40-Mad LJ 
460, Adyapadi Vasudeva Udpa v, 7 
Krishna Udva 9 
C. R. 1460/70 :—- - 
B. C. Ghose, Ranen Roy J. Krishna, 
S. K. Ghose, P. K. Sinha and 8. K 
Chattopadhyay, for Petitioner; Pradyumm= 
na Narain Singh, for Opposite Farty. 
C. R. 1545/70 :— l 
. Pradyumna Narain Singh, for Peti- 
tioner; B. C. Ghose. J. Krishna, , ‘ 
Das. Ranen Roy and K. D. Prasad. for 
Opposite Party. 


S. P. SINGH, J.:— Both these civil 
revisions are directed against the same 
order passed under Section 11-A of the 
Bihar Buildings (Lease, Rent ana Evic« 
tion) Control Act, 1947——hereinafter refer~ 
red to as ‘tthe Act’. They have. . there- 
fore, been heerd together and are being 
disposed of by this common jucgment. 


2. The suit was a suit ior evic« 
tion of the defendant from a hcuse situs 
ate within Muzaffarpur town on the 
ground of default in payment of rent for 
over two months and also on tha ground 
of personal necessity. A decree fcr ar- 
rears of rent for the period 1-3-1967 to 
30-11-1969 as also for damages from l= 
12-1969 to 31-1-1970 was claim2d, ‘The 
rent, it was asserted in the plaint, ‘was 
Rs. 190/- per month as fixed by the 
House Controller. 


3. The case of the defendant was 
that the plaintiffs in collusion. with the 
employees of Muzaffarpur Municipality 
got the annual municipal valuation of 
the premises enhanced from Rs. 220/~ to 
Rs. 1900/- and on the basis of this en< 
hanced municipal valuation got the fair 
‘rent determined by the House Control- 
ler at the increased rate, His case fur- 
ther was that the rent of the holding 
was Rs. 65/- per month only anc he had 
been paying rent at this rate to the 


plaintiffs all along and that the plaintiffs 


never paid the municipal taxes of the 
holding in the occupation of the defen- 
dant and, therefore, the defendant had 
to Pay the municipal taxes from 1965 
onwards. Thus he claimed that no rent 
was due from him to the plaintiffs who 
also did not require the house for their 
personal use either, 
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. from 


A. I. Rs 


£, On an application of the plain« 
tiffs under Section 11-A of the Act, 
whica was contested by the defendant, 
the court below has held (1) that the 
defendant should deposit rent at the rate 
ot Rs, 190/- per month, (2) that he is 
liable to pay even arrears of rent which 
is berred by time at that rate as fixed 
by the Controller and (3) that he should 
deposit arrears. of rent at the said rate 
17-4-1965 after deducting the 
amotnt of municipal taxes to- the tune of 
Rs. 2843.20 paid by him; and-has direct- 
ed the defendant to deposit by 17-11- 
1970 all arrears of rent at the said rate 
of Rs, 190/- per month up to August, 
1970. the rent for September. October 
and November, 1970 by 15th of Decem- 
ber, 1970 and thereafter the rent for 
December, 1970 and following months by 
15th of the succeeding month, . . 

= & Civil Revision No. 1460 of 1970 
has been filed on behalf of the defen- 
dant. The other Civil Revision No, 1545 
of 1£70 has been filed by the plaintiffs. 
Mr. B. C. Ghose. learned counsel appear- 
ing for the defendant, has contended 
(1) that the court below has acted illegal- 
ly in exercise of jurisdiction in directing 
the cefendant to deposit arrears of renf 
at the rate of Rs, 190/- per month when 
the rate at which the rent was last paid 
was only Rs. 65/- per month. and (2). 
that the court below has acted illegally 
in exercise of jurisdiction in directing 
the defendant to deposit rent from 17-4 
1965 to 28-2-1967 which was not claimed 
in tha suit and stood time barred. Mr. 
P. N. Singh, learned counsel for the 
plaintiffs, has urged that the court below 
has acted illegally. in exercise of juris- 
diction in allowing the defendant to ad= 
just the amount of municipal taxes paid 
by him towards arrears of rent. 

6. _ I propose to deal first with the 
contention of learned counsel for the 
plaintiffs raised in Civil Revision No. 
1545 of 1970. In support of his conten- 
tion that the court below ought not to 
have allowed deduction of municipal 
taxes, Mr, Singh has placed reliance on 
a Berch decision of this Court in Sagar- 
mal Agarwalla v, Smt. Annapurna Neogi, 
1963 BLJR 334 = (AIR 1964 Pat. 298). He - 
has submitted that the court below was 
required to fix the arrears of rent at the 
rate last paid or at the rate of fair renf 
fixed by the Controller and since in the 
instant case the Controller had determin- 
ed the fair rent of the premises in ques- 
tion at Rs, 190/--per month. the court 
below should have directed the defen 
dant co deposit the arrears of .rent af 
that rate. It could not allow adjustment 
of municipal taxes from the arrears of 
rent as the municipal taxes were - being 
paid ty the defendant on account of con= 
tract or agreement arrived at between 
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him and the plaintifis, The defendant, 
therefore, was liable to pay the munici- 
pal taxes to the plaintiffs over and above 
fair rent fixed by the Controller, It has 
been held in Sagarmal Agarwalla’s case, 
1963 BLJR 334 = (AIR 1964 Pat. 298 
that the tenant is liable to pay municip 

taxes over and above the fair rent deter- 
mined by the House Controller, but the 
claim in the suit from which the matter 
came up before this Court related to a 
period prior to 1955. The decision, there- 
fore, was given with reference to the 
law as it was before 1955. By amending 
Act of 1955 (Bihar Act 16 of 1955) whole 
of Section 8 of the Act was redrafted 
and Section 8-A was inserted, Section 8 
(1) (b) of the Act, inter alia, lays down 
that the landlord shall not be entitled 
to recover from the tenant in addition 
to the amount of rent any municipal 
rates, taxes or cesses in respect of such 
building except in accordance with the 
provisions of Section 8-A. Section 8-A (2) 
provides that if the landlord defaults in 
payment of municipal tax and it is paid 
by the tenant, the latter shall be en- 
titled to recover the same from the land- 
lord by adjustment towards the rent 
payable by him as if the amount paid 
by him were a debt due to him by the 
Tandlord, In view of the change in the 


law, the tenant is now entitled to ad- 


justment of the municipal tax paid by 
him and the court below cannot be said 
to have committed any error in ordering 
for such an adjustment. Thus, there is no 
merit in Civil Revision No. 1545 of 1970 
and it must fail. 

7 Coming now to Civil Revision 
No. 1460 of 1970. I find that there is no 
merit in the first contention of Mr. 
Ghose that the court below has erred in 
directing deposit of arrears of rent at 
the rate of Rs. 190/~ per month when 
the rate at which the rent was last paid 
was only Rs. 65/- per month. In Maha- 
bir Ram v. Shiva Shanker Prasad, AIR 
1968 Pat 415 (FB), Tarkeshwar Nath, J. 
who delivered the judgment of the Full 
Bench, laid down the procedure which 
the Court has to adopt on an application 
oe Section 11-A of the Act as fol- 
ows: 

“(a) In case the defendant denies the 
relationship of landlord and. tenant be- 
tween the- plaintiff and himself, the court 
has to examine the materials then avail- 
able and come to a conclusion whether 
the said denial or a'dispute as to the 
title of the plaintiff was bona fide or a 
mere pretence; and in case there is no 
prima facie merit in the said denial, the 
defendant can be called upon to make 
ST ro if other conditions are ful- 


(b) The court has to determine as to 
what was the rate of rent last paid and 
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as to what amount of rent was in arrear, 
if any ? The order passed in this connec- 
tion is subject to variation, inasmuch as, 
the House Controller may determine 
during the pendency of the suit that the 
fair rent of the house is somewhat dif- 
ferent. 

The orders passed at the stage of the 
said application under Section 11-A are 
subject to the final decision on the very 
same questions in the suit.” 

It is obvious from the passage quoted 
above that Section 11-A has been inter- 
preted to mean that though ordinarily 
direction is to be given to a tenant to 
make deposit at the rate of. rent last 


‘paid, it is subject to variation in cases 


where fair rent of the house is determin- 
ed by the Controller at a rate somewhat 
different from the rate at which it was 
last paid. No doubt, in the passage quot- 
ed above. reference has been made only 
to variation during the pendency of the 
suit, but on principle no distinction can 
be made between the variation during 
the pendency of the suit and at a time 
prior to the institution of the suit. Ac- 
cording to the scheme of the Act. once a 
fair rent is fixed by the Controller, it 
binds both the parties, ie.. the landlord 


` and tenant and rent is to be paid accord- 


ingly. The fair rent as fixed by the Con-. 
trolier has to prevail over the rent fixed 
by agreement. The view that where fair 
rent has been determined, the. order on 
the tenant to deposit month by month 
rent as also the arrears of rent must be 
at that rate also finds support from a 
Bench decision of the Court in- Nayan 
Chandra Das v. Smt. Bani Bose, Civil 
Revn. No. 686 of 1969-—judgment dated 
23-12-1969 (Pat.) wherein it has been 
observed that it is not mandatory for 
the court.to make an order for deposit 
of rent, but if the court decides to make 
an order. on the tenant to deposit month 
by month rent as also the arrears of 
rent, if any. it must be fair rent, if any, 
determined by the House Controller 
under the provisions of the Act. In my 
opinion, therefore, the court below can- 
not be said to have committed any error 
of jurisdiction within the meaning of 
Section 115 of the Code of Civil Proce- 
dure for the view taken by it is in ac- 
cordance withthe decisions of this Court. 
This contention of Mr. Ghose cannot, 
therefore, be accepted. . l 


B. The other contention of Mr. 
Ghose that the Court below erred in di- 
recting for deposit of arrears of rent for 


the period 17-4-1965 to 28-2-1967 ‘which 


was not claimed in the suit and thus not 
subject-matter thereof and stood time 
barred requires serious consideration, 
specially in view of conflicting decisions 
of learned Single Judges of the Court. It 
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is manifest that the arrears of rent for 
the aforesaid period could not rave been 
realised by the plaintiffs by ins-ituting a 
separate suit. If such a separate suit 
were to be instituted, the defendant 
could successfully plead therein that the 
claim was barred by limitatior. as well 
as by Order 2, Rule 2 of the Code of 
Civil Procedure, Section 11-A itself no 
doubt does not say that arrears of rent 
which is barred by limitation cannot be 
ordered to be deposited, but it has been 
contended by Mr. Ghose that that section 
has to be read together with other sec- 
tions of the Act. According to him. when 
Section 11 (1) (d) of the Act provices 
that a tenant can be evicted only for 
default in payment of rent lawfully pay- 
able. the rent, arrears, current or future, 
whiich may be ordered to be deposited 
under Section 11-A must also be lawfully 


payable, He has submitted that the deci-. 


sion in Mahabir Ram’s case AIR 1968 
Pat 415 (FB) does support his contention 
for it is apparent from this decision that 
Section 11-A has not to be rzad inde- 
pendently of other provisions oz the Act, 
but together with them. On the other 
hand. Mr. P. N. Singh has -zontended 
that Section 11-A does not put any mi- 
tation on the power of the court to order 
- for deposit by the tenant even such ar- 
rears of rent. which is barred by limita- 
tion or any other law at the time of the 
making of the application under that 
section or at the time of the institution 
of the suit itself. There are three deci- 
sions of Untwalia. J. (now Hon'ble the 
Chief Justice) sitting singly which. ac- 
cording to Mr. Singh, support his afore- 
said contention, In Rishab Sunder Das 
v. Dr. Raghubar Dayal, 1960 BLJR 607 
it has been held that the underlined 
principle of Section 11-A is that a ten- 
ant defendant against whom a suit for 
ejectment has been filed, cannot be al- 
lowed to remain in possession of the 
demised property without payment of 
rent and the arrears too. if any. during 
the continuance of the suit. There is 
nothing in the decision to show that the 
arrear in respect of which the order was 
passed by Untwalia, J. in this case was 
either barred by limitation or any other 
law. No dowst, his Lordship hes referred 
to this’ decision in another decision to 
which I shall refer hereafter and which 
does support the contention of Mr. Singh. 
In my opinion, there is nothing in Ri- 
shab Sunder Das’s case 1960 BLJR 607 
which supports the contention of Mr. 
Singh. 


9. In Bholanath Tewarv7 v. Kuer 
Rup Narain Singh Trust, 1967 BLJR 397, 
Untwalia. J. has held that court is not 
concerned with the law of limitation 
while making an order under Section 
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11-A of the Act and that remedy to claim 
arrears of rent though barred under law. 
ci limitation. the right of the landlord 
to get his dues is not extinguished and 
i= a tenant wants to contest the suit for 
eiectment, law as laid down in Section 
11-A obliges him to pay all dues on aca 
count of arrears of rent as well as cur- 
rent and future rent, In support of his 
tiew that even such rent which has be- 
come time barred can be ordered to be 
Cepcesited on an. application under Sec 
tion 11-A of the Act, he has referred ta 
three decisions of Madras High Court in 
Adyepadi Vasudeva Udpa v. Krishna 
Udpe. AIR 1921 Mad 418, Gurpur Va% 
mana Pai v. Venkatu (Venkatesh) Naika, 
AIR 1936 Mad 116 and Janab Vellathi 
v, Kadervel Thayammal. AIR 1958 Mad 
232, All these decisions of the Madras 
High Court were decisions under Section 
114 of the Transfer of Property Act. In 
the Managing Committee v. Tripurary 
Charan Palit. 1972 Pat LJR 529 = (AIR 
1972 Pat 60). Untwalia, J. again relying 
on is two decisions referred to above 
has held that the maintainability of an 
epplication under Section 11-A of the 
act is not dependent upon the making 
of a claim for arrears of rent in the suit. 
His. Lordship has further held that the 
filing of an application under Section 
LI-A of the Act is not hit by the provi« 
sions of sub-rule (2) of Rule 2, C. P. G. 
and that an application under that sec- 
tion cannot be held to be not maintain= 
able in regard to a period beyond three 
years of the date of the filing of the ap- 
plication, 

10. Mr. B. C. Ghose has placed 
reliance on an unreported decision of 
Mahapatra, J, in Sheo Chand Roy Chou- 
dhury v. Naba Kumar Singh Dudhoria, 
Civil Revn. No. 53 of 1968—judgment 
dated 10-1-1969) (Pat.). This civil revi- 
sion also was directed against an order 
-mder Section 11-A of the Act, Maha- 
vatra, J. has held in this case that where 
a landlord claims a decree for arrears 
of rent in a suit for eviction, no order 
inder Section 11-A of the Act can be 
massed in his favour for deposit of rent 
of a period prior to the institution of the 
suit exceeding the amount in respect of 
which a decree is claimed, He has 
served— . 

“It seems to me that there will be 
a frustration in the sense of justice if a 
plaintiff claims a certain amount by way 
of errears of rent in the suit itself, and 
at the same time he will recover from 
the tenant a larger sum for a period 
other. than claimed in the plaint from 
the tenant. taking advantage of the pro- 
visions under Section 11-A of the Act.” 
Attention of Mahapatra. J., was drawn 
to the decision in Bholanath Tewary’s 
case, 1967 BLJR 397. and he distinguish< 
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ed it on the ground that in that case 
there was no claim for arrears of rent 
in the suit itself, In this connection he 
has observed — 

“There may be cases in which a part 
of arrears of rent accruing during the 
pendency of the suit for eviction may be 
barred by time when the application 
under Section 11-A of the Act is filed 
and cannot be recovered through a de- 
cree of a court. In those circumstances, 
the court will not consider the question 
of limitation for purposes of a direction 
to be piven under Section 11-A, if it is 
satisfied that there has been arrears of 
rent due to the plaintiff. The decision re- 
ferred to above, will cover such a case as 
well as a case where there. is no claim 
for arrears of rent in the suit itself”. 


In my view, his Lordship may be 
right in observing that on an application 
under Section 11-A of the Act. no ques- 
tion of limitation will arise in respect of 
arrears of rent which has accrued due 
during the pendency of the suit. His 
Lordship may also be right in observing 
that there would be a frustration in the 
sense of justice if a plaintiff is allowed 
to get as arrears of rent accrued due 
prior to the institution of the suit higher 
than the amount claimed as arrears of 
rent in the suit itself. But, I am definite- 
ly of the opinion, with all respects to his 
Lordship that he is not right in observ- 
ing that with reference to Section 11-A 
of the Act while question of limitation 
would arise in respect of rent accrued 
due prior to the institution of the suit, 
question of limitation would not arise if 
no claim for arrears of rent is made in 
the suit itself, Such a view of law will 
also lead to frustration in the sense of 
justice for, while a person who has 
claimed a decree for arrears of rent and 
paid court-fee thereon would not get an 
order in his favour under Section 11-A 
of the Act for-an amount of rent higher 
than what is claimed by him, if he does 
not make any claim and does not pay 
court-fee he would get as arrear even 
such rent which has become barred by 
time, If there is no question of limita~ 
tion in respect of arrears of rent to be 
ordered to be deposited under Section 
11-A of the Act. no part of the arrears 
of rent can be held to be barred by limi~ 
tation for the purposes of an order under 
that section even in cases where a de= 
cree for rent is claimed. 

11. Section 11-A reads 
lows:— 

“If in a suit for recovery of posses- 
sion of any building the tenant contests 
the suit. as regards claim for ejectment, 
the landlord may make an application at 
any stage of the suit for order on the 
tenant to deposit month by month rent 


as fols 
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at a rate at which it was last paid and 
also the arrears of rent, if any; and the 
Court, after giving an opportunity to the 
parties to be heard, may make an order 
for deposit of rent at such rate as may 
be determined month by month and the 
arrears of rent, if any, and on failure 
of the tenant to deposit the arrears of 
rent within fifteen days of the date of 
the order or the rent at such rate for 
any month by the fifteenth day of the 
next following month, the Court shall 
order the defence against ejectment to 
be struck out and the tenant to be plac~ 
ed in the same position as if he had nof 
defended the claim to ejectment. The 
landlord may also apply for permission 
to withdraw the deposited rent without 
prejudice to his right to claim decree for 
ejectment and the Court may permif 

to do so. The Court may further 
order recovery of cost of suit and such 
other compensation as may be determin- 
ed by a mom art tenant.” 

o doubt, while other provisions of 
the Act are for the benefit of the tenant, 
Section 11-A was inserted in the year 
1955 for the benefit of the landlord buf 
it has to be read together with the other 
provisions of the Act and also subject to 
other laws. It is to be read together with 
the other provisions of the Act because 
it is well established rule of interpreta~ 
tion of statutes that various provisions 
of the same Act are to be given a harmo- 
milous construction so that one may nof 
render the other nugatory, It is to be 
read subject to other laws for. where 
the legislature intended that some of the 
provisions of the Act should not be read 
as subject to any other law. it used the 
expression “Notwithstanding anything 
contained in any agreement or law to 
the contrary” or “Notwithstanding any- 
thing contained in any contract or law 
to the contrary”. While “Notwithstanding 
anything contained in any agreement or 
law to the contrary” has been used in 
Section 4, “Notwithstanding anything 
contained in any contract or law to the 
contrary” has been used in Section 11. 
Neither of these expressions has been 
used in Section 11-A. Therefore. in my 
opinion, under Section 11-A only such 
arrears: of rent accrued due prior to the 
institution of the suit may be ordered 
to be deposited which can be legally re- 
covered by the landlord and is not bar- 
red by any law. With greatest respect, Il. 
am of the opinion that the view that the 
bar of limitation or of Order 2. Rule 2 
of the Code of Civil Procedure cannot be 
invoked for the purposes of Section 11-A 
is not correct. In this connection refer- 
ence may be made to clause (d) of Sec- 
tion 11 (1) of the Act. Under this clause, 
eviction can be claimed on the ground 
of the tenant having been in arrears for 
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two months of rent lawfully payable. If 


a tenant is in arrears of two months’ rent 
which. is barr2d by limitation or Order 2. 
Rule 2 of the Code of Civil Procedure 
and thus not lawfully payable. then ‘he 
cannot be evicted. An order under Sec- 
tion 11-A of the Act is to be pessed in a 
suit for eviction. If eviction itself can- 
mot be claimed on the ground that ten- 
ant is in arrears of rent for it is not 
lawfully payable. such arrears of rent 
cannot be ordered to be deposited under 
Section 11-A of the Act, Sections 11 and 
11-A must: be read together stherwise 


the result will be disastrous. Let us ‘take. 


a case where eviction is claimed on the 
ground that the tenant was in arrears of 
rent for two months which was barred 
by time and thus not lawfully payable. 
The tenant files a written statement that 
in the circumstances the landlord can- 
not get a decree for eviction under Sec- 
tion 11 of the Act. Then the landlord 
files an application under Section 11-4 
of the Act for deposit of that errears of 
rent which was made a ground for evic- 
tion by him in the suit though it was 
barred by time. The court passes an 
order for deposit of that arrears. The 
tenant fails to comply with that order 


with the result that his defence against _ 


ejectment is struck out. In such a case 
the suit of the landlord for eviction shall 
have to be decreed though, on his own 
case, he could not get a decree for evic- 
tion under Section 11 of the Act. 

This will be the position in spite of 
the fact that Section 11 uses the expres- 
sion -‘“Notwithstanding anything contained 
in any contract or law- to the contrary” 
and the expression is not used in See- 
tion 11-A. In my opinion on the langu- 
age of Sections 11 and 11-A, it is mani- 
fest that arrears of rent which accrued 
due prior to the institution of the suit. 
but is not lawfully payable cannot be 
ordered to ba deposited under Secticn 
11-A of the Act. The position may be dif- 
ferent so far arrears of rent accruing 
due during the pendency of the suit is 
concerned. Such arrears even if barred 
by limitation on the date of making an 
application under Section 11-A may be 


ordered to be deposited. In sapport of 


this view, I would refer to the debate 
at the floor of the Bihar Legislative As- 
sembly relating to that section which 
was inserted by the Amending Act of 
1955. Some of the Members of the As- 
. sembly vehemently opposed the amend- 
ment on the ground that it wes against 
the interest of the tenant ‘and unjust. 
Replying to those objections, the Minister 
Incharge stated:— 


oat ST A ara È eas ee date 
ar atten & 1% ag seed af fas grag at | 
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saat ois gat ar EAR afta 2 N 
erat & yet Raia gat ar qat 2 Bat 
wa an dia tt ae ata 2 è fS ag sa 
KH Hes aR a saat outa. Sas ast È aa 
dt att Aam As A A 0 aera: Sar 
ay ei è sae ae aas aet È gar 
a3al AL TW Tse Tea Wi sa ate at aay 
$ @u gaa ase at l Rete & set A 
far gee we a sa walt & fae as. 
waa aq FP ae dhe aaa aes S ae A 
ad, afte fe at ona a dat aea ales 
de A awaed a at ate ar Rela ae aa 
FRAN Se He A sar aa. | ale oT Geer 
daa è BAER Se aaa aes À 


R ta oa a yan a deer ae À a a 


a5 Ge A ae RI as at A Gat Par 
az ae AT ENT | > 7, 
Thersafter . the objection was defeated 
end insertion of new Section 11-A was 
accepted by the House, From the sen- 
tences— : oe 

Waa: set aged è say ag saris 
vet f gag adh oz air ae Tem R 1 ga 
art at aa 3 feu aay apnea at A 
ARMA è aa wt RT TR È ar sa Bae 
+ ST ae Seat TERT Oo 


it appears that the intention of the legis- 
lature in inserting Section 11-A was to 
give some relief to the landlord in ress 
pact of the rent—arrears or current — for 
the period of the pendency of the litiga- 
ton. It was not intended that Section 
11-A should apply to arrears of rent ac- 
crued due prior to the institution of the 
suit, even though it is not lawfully pay- 
eble, Rather, it can be contended that 
under Section 11-A no order at all can 
te passed in respect of rent accrued due 
prior to the institution of the suit even 
though claimed in the suit. But’since Mr. 
Ghose has not challenged that part of 
the order by which the ‘petitioner’ has - 
bzen ordered to deposit rent from 1-3- 
1967 to the. date of the institution of the 
suit. I do not propose to record a defi- 
rite answer to that question, nor do I 
t opose to record a definite answer to 
the question whether on the basis of the 
cebaze on the floor of the Legislative 
‘Assembly it can be held that rent accru- 
ed due after the institution of the suit. 
‘though not lawfully payable, being bar- 
red Dy law of limitation or some other 
law, zan be ordered to be deposited under . 
ection 11-A as, on ‘the ‘contention of 
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earned. counsel for the parties, this ques- 
tion does not arise for decision in this 
case. 7 

12. Decisions on Section 114 of 
the Transfer of Property Act are not of 
any real help in interpreting Section 11-A 
of the Act for the obvious reason that 
there is difference in the language of 
the two sections. Section 114 of the 
Transfer of Property Act is as follows: 


“Where a lease of immovable pro- 
perty has determined by forfeiture for 
non-payment of rent, and the lessor sues 


to eject the lessee if, at the hearing of 


the suit, the lessee pays or tenders to the 
lessor the rent in‘ arrears, together with 
interest thereon and his full costs of the 
suit, or gives such security as the Court 
thinks sufficient for making such pays 
ment within fifteen days, the Court may, 
in lieu of making a decree for ejectment, 
pass an order relieving the lessee against 
the forfeiture; and thereupon the lessee 
shall hold the property leased as if the 
forfeiture had not. occurred.” l 
Really Section 114 of the Transfer of 
Property Act put the lessee on an elec- 
tion. If be pays or tenders to the lessor 
the rent in arrear: together with interest 
thereon and lessor’s full. costs of the 
suit or give such security as the -Court 
think sufficient for making such payment 
within fifteen days, he is relieved against 
the -forfeiture and would 


curred, It is in these circumstances that 
the expression “rent in arrear” in the 
section has been interpreted to mean all 
rent in arrear irrespective of limitation. 
There is no question of the tenant being 
put on any election under Section 11-A 
of the Act. In this section there is no 
question of any voluntary payment or 
tender of the rent in arrear by the ten~ 
ant to the landlord and on such payment 
or tender, of the tenant being relieved 


against the forfeiture. Section 11-A cons, 


templates an order by the Court even 
against the wishes of the tenant and pro~ 
vides for a penalty in case of disobedi~ 
ence of the courts order without any, 
advantage to him. . 


13. °° Mr. P. N. Singh has also reli- 
ed on the following decisions; ` Ramrao 
Raoji Palkar v. Amir Kasam Bhagwan, 
(1956) 58 Bom LR 284, Sohan:Lal Khar- 
banda v. Dr. Sri Ram Sinha, 1957 All LJ 
503, Rullia Ram Hakim Rai v. S. Fateh! 
Singh S, Shamsher Singh, AIR 1962 Punj 
256 (FB) and Mahipal Singh v. Mam 
Chand, 1963 All LJ 496. In Ramrao Rao- 
ji Palkar’s case (1956) 58 Bom LR 284, 
Chainani, J. was dealing with Section 12 
(3) of the Bombay Rents. Hotel and 
Lodging House Rates Control Act. That 
sub-section is similar to Section 114 of 
the Tramsfer of Property Act. According 


hold the pro~. 
perty leased as if forfeiture had not o¢=. 


fable”, 
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to that section if the tenant deposited the 
arrears etc. of rent he was relieved 
against the forfeiture and could not be 
evicted, Chainani, J, has pointed out— 
This ‘sub-section embodies the equitable 
principle judicially -recognised both in 
England and in India that if the default- 
ing tenant pays to the landlord the rent 
In arrears and his full costs of the suit, 
the landlord should be deemed to have 
received full compensation and to have 
been put in the same position as if the 
rent had been paid to him when it be- 


came due”, According to Section 11-A of 


the Bihar. Act, the landlord can never be 
put in that position he would evict the 
tenant even if the tenant pays the entire 
arrears, That equitable principle, there- 
fore, cannot be invoked in the present 
case. ~ . 


‘In Rullia Ram Hakim Rai’s case, 
AIR 1962 Punj 256 (FB) the Full Bench 
of the Punjab High Court was dealing 
with the Proviso to Section 13 (2) (i) 
of the East Punjab Urban Rent Restric- 
tion Act. The Proviso to Section 13 (2) (i) 
‘was also similar to Section 114 of. the 
Transfer of Property Act. Section 13 (2) 
{i) provided as to when could a tenant 
be evicted on the ground of non-payment 
of rent. Mahajan, J. who. delivered the `- 
judgment of the Full Bench emphasised 
that the expression used was “rent due” 
and not “rent legally due”, Section 11 
(1) (d) of Bihar Act uses.the expression 
“lawfully payable”, In Sohan Lal Khar- 
banda’s case, 1957 All LJ 503 and Mahi- 
pal Singh’s case, 1963 All LJ 496 rele- 
vant provision. of law under considera- 
tion was Section 3 (1) (a) of U. P. (Tem- 
porary) Control of Rent and Eviction Act. 


‘That section also dealt with as to when 


a tenant could be evicted on the ground 
of non-payment of rent, The expression 
used in that sub-section was merely 
“arrears of rent” unqualified by an ex- 
pression like “legally due” or “lawfully 
payable.” It was held in these cases that 
the tenant could be evicted even for 
non-payment of rent which had become 
‘ime barred, None of these decisions is 
‘of any real help in interpreting Section 
TI-A of the Act. . 


© M. In my opinion, Section 11-A 
of the Act has to be read together with 
and subject to other provisions of thẹ 
Act and not independent of them. It 
has also to be read subject to other pro- 


‘visions of law, The expression “arrears 


of rent” in that section, according to me, 
means “arrears of rent lawfully pay- 
It may not include even arrears 
accrued due during the pendency of the 
suit which is barred .\by limitation or 
‘any other law on the date of making an 
application under Section 11-A of the 
Act. But as already observed. on the 





368 Pat. 


contention of learned Counsel] for the 
parties, it is not necessary to decide the 
question with reference to arrears of 
rent accrued due during the pendency 
of the suit. However, so far arrears of 
rent accrued due prior to the institu- 
tion of the suit is concerned, I hold that 
ft’ cannot be ordered to be deposited 
under Section 11-A of the Act, if it is 
mot lawfully payable, i.e.. barred by law 
of limitation or some other laws, such 
as Order 2, Rule 2 of the Code of Civil 
Procedure, An interpretation of Section 
TI-A other than this would lead to many 
anomalies. No landlord in that case 
would claim a decree for arrears of rent 
ün the suit itself and pay court-fee 
thereon, for he will get the arrears: of 
rent deposited under Section 11-A of the 
‘Act at the risk of tenant’s defence to 
ejectment being struck out, A suit lying 
to a superior court, if the arrears of 
rent would have been claimed therein, 
. ‘will be filed before an inferior court as 
ag mere suit for eviction valuing it aft 
twelve months’ rent only with the same 
advantages getting the entire arrears, 
even barred by time, under Section 11-A. 
‘An order under Section 11-A of the Act 
fs interlocutory in mature and ordinarily 
- ‘a relief which could not have been 
granted in the suit itself cannot be 
oa on an application under Section 


The view taken by me above is. also 
supported by some decisions of the Cal~ 
cutta High Court. In T, S. R, Sarma v. 
Nagendra Bala Devi, (AIR 1952 Cal 879} 
(FB), it has been laid down that Section 
N4 (4) of the West Bengal Premises Rent 
Control (Temporary Provisions) Act 1s 
to be read subject to Section 14 (1) of 
that Act. According to Section 14 (1) of 
that Act, arrears of rent means arrears 
of rent legally payable. Relying on the 
Full Bench decision in the aforesaid case, 
‘a learned Single Judge of Calcutta High 
Court in Krishna Chandra Bose v. Radha= 
. rani Ghose, (AIR 1954 Cal 102) has held 
that under Section 14 (4) of the Act. the 
court cannot make an order for deposit 
of rent barred by limitation, 


15. For the aforesaid reasons, in 
my opinion, the second contention of Mr. 
Ghose that the court below has acted 
illegally in exercise of jurisdiction in 
directing under Section 11-A of the Act 
the defendant to deposit rent from 17-4- 


1965 to 28-2-1967 which was not claimed , 


in the suit and stood time barred must 
succeed. Civil Revision No. 1460 of 1970 
fis, therefore, allowed in part and the 
order of the court below directing the 
defendant to deposit rent from 17-4-1965 
to 28-2-1967 is set aside. The defendant- 
petitioner must. however, deposit entire 
- arrears of rent from 1-3-1967 up to 
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March. 1973 at the rate of Rs. 190/- per 
month after adjusting the amount of 
municipal tax paid by him within 15 days 
of this order. He must also go on deposit- 
ing zent from April; 1973 month by 
month by the 15th of the following 
month during the pendency of the suit. 
In case of default. his defence against 
ejectment will be struck out. Civil Revi- 
sion No. 1545 of 1970 is dismissed. In 
the circumstances, parties are directed to 
bear their own costs of this Court. 


MUKHARJI, J.:— 16. I agree. 
Order accordingly. 
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Index Note:— (A) Limitation Act 
(1908), Article 182 (5) — Application to 
take some step-in-aid of execution — Ap- 
plication whether -made in’ accordance 
with law — (X-Ref :— Civil P.-C., Sec- 
tion 146 and Order 21, Rules 11 to 16). 


- Brief Note i-— (A) A decree passed by 
High Court in the year 1958 in favour 


‘of the joint family was made: subject of 


partition and was finally allotted in terms 
of award in title suit to the share of A 
and B by the order of the Court in pur- 
Suance of which a final decree was pre~ 
parec, An application by A and B for 
execution of the earlier decree filed be- 
fore reparation of the final decree was 
admitted by the Court but later on it 
was dismissed on the grounds that no 
final decree had been prepared in terms 
of award and that A and B not being 
parties to that decree they were not en- 
titled to execute the same. Another ex- 
ecution petition filed after preparation of 
the final decree in 1963 but within three 
years of the final orders in earlier peti- 
i was dismissed on ground of limita- 
on. 

Held that A and B had acquired a 
full and complete right by the award 
‘which was later on confirmed by the 
order of the Court and therefore it could 
not be said that they were not entitled 
to file execution petition before the pre~ 
paration of final decree, Further as the 
Court had admitted the earlier petition 
and taken steps upon that petition, it 
could not be doubted that the require- 
ments of Order 21: Rules 11 to 14 had 
been complied with. Hence it was in 
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accordance with law within Article 182 
(5) and subsequent. application filed 
within three years of the dismissal of 
the earlier petition was not barred by 
limitation. (Case law discussed). 
(Paras 7, 9, 11) 
Though there was no assignment or 
fransfer in favour of A and B as required 
by Order 21. Rule 16, Civil P. C. the ap- 
plication was within the four corners of 
Section 146. Civil P. C.. and therefore A 
and B could be said to be claiming under 
the original decree holder. AIR 1955 SC 
876 and AIR 1958 SC 394, Followed, 


(Para 8) 
Cases Referred: Chronological Paras 


AIR 1970 SC 833 = (1969) 2 SCR 
244, Satish Kumar v, Surinder 


( Kumar | i 

(ATR 1964 Pat 514 = 1964 BLIR 

‘ 441, Prahlad ` Rai v. Kumar g 
Daulat Singh ILO 


[ATR 1958 SC 394 = 1958 SCR 1287, 
Saila aa Dassi v, Nirmala Sun- . 
dari D B 

(AIR 1988 3 Pat 252 = 1958 BLJR i 

: 181 (EB), Sheonarain Lal v. 
Prabhuchand i N: 

AIR 1957 Pat 299. = 1957 BLJR 

' 040. Darogi Mandal v. Kame- 

' shwar Singh Bahadur {LO 

‘AIR 1955 SC 376 = 1955 SCR 1369, 

| Jugalkishore Saraf v. M/s, Ram | 
Cotton Co. Ltd. 8 

(ATR 1937 Pat 522 = 171 Ind Cas 
99, Firm Johar Mal Paran Raw 
wv, Bindeswari Prasad LL 

(AIR 1937 Pat 607 = 1937 Pat WN > 

‘ 717, Akhori Ramsewak FPra~ 
sad v. Saran Singh g 

AIR 1934 PC 14 = 61 Ind App. 

' 62, Khalil-ur-Rabman Khan v. 

' Collector of Etah xO 

AIR 1931 Pat 275 = 13 Pat LT 

_ 331. Bhekdhari Singh v, Sri Ram- 

” chanderiji iil 

AIR 1927 Pat 324 = ILR 6 Paf 

' 440, Mit. Bibi Aisha v. Mahabir . 

' Prasad LO 

(ATR .1926 Pat 160 = 7 Pat LT 330, 

' Jogendra Prasad Narayan Singh 


' v, Mangal Prasad Sahu > xO 
AIR 1922 Pat 188 = 3 Pat LT 422, 
_ Amrit Lal v. Murlidhar 11 


K. K. Sinha, Mahendra Pd. Sinha, 
Shyam Sundar Sinha ‘Shyam’ and Nagen~ 
dra Pd. Singh If, for Appellants; Prem 
Lall. Parmeshwar Pd. Sinha, Arun Behari 
(Mathur and Sudha Rani J aiswal. for Res- 
. pondents. 


JUDGMENT :— This appeal by the 
fudgment-debtors is directed against the 
order of the Courts below holding that 
the application for execution (Execution 
Case No. 31 of 1963) filed by the decree- 
holders-respondents first party was not 
barred by limitation, 
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2. That application for execution 
was filed on the 16th October, 1963. The 
decree which was sought to be executed 
was the decree of the High Court, dated 
the 6th August, 1958. passed in First Ap- 
peal No. 236 of 1952 arising out of Money 
Suit No. 42 of 1951. It was passed in 
favour of Maheshwar Prasad husband of 
Mt. Saraswati Devi (respondent No. 1) 
and father of Suman Prasad (respondent 
No. 2). Prior to the decree passed by 
the High Court, respondents Nos. 1 and 2 
along with others instituted Title Suit 
No. 2/22 of 1958/1959 against Maheshwar 
Prasad for partition of various proper- 
ties including the decree in Money Suit 
No. 42 of 1951. The matter was refer- 
red to arbitration and on the 12th Febru- 
ary, 1960, the suit was decreed in terms 
of the award, vide order sheet Ex. A/1. 
By the award the decree in the said 
money suit was allotted to the share of 
respondents Nos. 1 and 2 (Schedules 4 
and 5 of the award). But before the 
final decree in terms of the award could 
be prepared, respondent No..1 for self 
and as guardian of her son respondent 
No. 2 filed an application for execution 
of the decree of this Court passed in the 
aforesaid first appeal and Money Execu- 
tion Case No. 18 of 1960 was started, In 
that execution case the appellant-judg- 
ment-debtor Dasrath Prasad Singh (after 
whose death his successors have been 
added as appellants) filed an objection 
which came to be registered as Miscel- 
laneous Case No. 17 of 1961. By` his 
order dated the 23rd April. 1963. the 
Additional Subordinate Judge. I Mon- 
ghyr, held that as no decree in terms of 
the award had been prepared in the title 
suit. and respondents Nos. 1 and 2 were 
not parties to the decree passed by the 
High Court, they were not entitled to 
execute the decree in question. It also 
appears from the certified copy of the 
order sheet in Money Execution Case No. 
13 of 1960 (Exhibit A) that the prayer to 
amend the execution petition was reject- 
ed by order dated the 2nd July. 1963, 
and the execution case was dismissed as 
upto that date no decree had been pre- 
pared in terms of the award. The final 
decree in Title Suit No. 2/22'of 1958/1959, 
in accordance with the award, was pre- 
pared, sealed and signed on the I16th 
September. 1963, and on the 16th of Octo- 
ber, 1963, the execution petition (Execu- 
tion Case No, 31 of 1963) giving rise to 
this appeal was filed. The main objec- 
tion taken by the appellant-judgment- 
debtor was that the execution case filed 
on the 16th of October, 1963. was barred 
by limitation and that the application for 
execution in Execution Case No. 13 of 
1960 not being in accordance with law, 
could not save limitation, Other objec- 


tions raised on behalf of the judgment- 
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debtor was not pressed in any of the two 
Courts below and, therpiotg, require no 
consideration. 


3e It is admitted that if the prior 


application for execution (Execution Case 
No. 13 of 1960) had been made in accord- 
ance with law, the present execution case 
(No. 31 of 1963), would not be barred by 
time under Article 182 (5) of the old 
Limitation Act which gave a period of 
three years from the date of the final 
order passed on an application made in 
accordance with law to the proper Court 
for execution or to take some step in 
aid of execution of the decree or order. 
It is admitted that the present applica- 
tion for execution was filed within three 
years of the final orders passed in the 
earlier execution case, 


4. The Court of appeal below, in 
agreement with the executing Court. ‘has 
come to the conclusion thet the decree 
passed by the High Court was a decree 
in favour of the joint family which in 
ordinary course of events was the sub- 
ject of partition by metes and bounds. 
As a matter of fact, in the title suit 
aforesaid. this decree was the subject- 
matter of partition and was allowed to 
the share of respondents Nos. 1 and 2. 
This position was further clarified by 
order of the Court dated the 12th Febru- 
ary, 1960, by which the suit was decreed 
in terms of the award. By this order, 
respondents Nos. 1 and 2 got an interest 
in the decree under execution in its en- 
tirety to the exclusion of any other per~ 
son. The final decree was prepared in 
conformity with the order dated the 12th 
February, 1960.-by which the decree 
sought to be executed became the exclu~ 
sive property of respondents Nos. 1 and 
2, but before the final decree could be 
prepared, as already stated, an applica~ 
tion was. made for execution which was 
dismissed on the 23rd April. 1963, as not 
maintainable. 


5. The only point for determina~ 
tion in this appeal is as to whether the 
final order passed in Miscellaneous Case 
No. 17 of 1961, dismissing Execution Case 
No. 13 of 1960. was an order on an ap~ 
plication for execution which was in ac- 
cordance with law, to the proper Court 
or was it a step in aid of execution of 
the decree. The Courts below have come 
to the conclusion that the earlier appli- 
cation for execution was in accordance 
with law and as such the present execu~ 
tion petition was not barred by time. 


«6. Mr. Kaushal Kishore Sinha, 
learned Counsel for. the appellants, con- 
tended that as the decree of the High 
Court which was sought to be executed 
did not contain the names of respon- 
dents Nos, 1 and 2. they could not be 
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regarded as decree-holders and had no 
right to apply for execution of the de- 
cree, His further contention was that 
there being no transfer in favour of res~ 

pondents Nos. 1 and 2 as contemplated in 
Order 21. Rule 16. Code of Civil Proce- 
dure. the earlier petition filed by them 
could not be regarded as a petition in 
accordance with law. ` 






T. On the facts of the present case, 
it canrot be disputed that the decree 
passed in favour of Maheshwar Prasad 
was a decree in favour _ of the joint 


1960, in pursuance of which a final de- 
cree was prepared on the 16th Septem= 
ber, 1963. The Court of appeal below 
relying upon the decision. in Akhori 
Ramsewak Prasad v. Saran Singh, (AIR 
neg Pat. 607) came to the ‘conclusion that 

s the debt in the present case was due 
io the joint family. respondent No. 2 be- 
ing the son of Maheshwar Prasad. was 
the holder of the decree within the 
meaning of Order 21, Rule 10, Code of 
Civil Procedure. But the matter does © 
not stop there. In the instant case. dur- 
ing the pendency of the partition suif, 
the matter relating to partition of pro- 
perties was with the consent of parties 
concerned referred to arbitration and 
by an award the decree which is sought 
to be executed was allotted exclusively. 
to the share of respondents Nos. 1 and 2. - 
The contention of Mr. Sinha is that un- 
less the award had been incorporated in 
the decree it had no legal effect. In sup- 
port of his submission, learned Counsel 
ie upon the decision in Seonarain Lal 

Prabhu Chand, (AIR 1958 Pat 252). 
Mr. Pram Lall for the respondents. how~= 
ever, drew. my attention to a decision of 
the Supreme Court in Satish Kumar v. 
Surindar Kumar, (AIR 1970 SC 833) by 
which the Full Bench decision of the 
Patna High Court (AIR 1958 Pat 252) 
was overruled and it was laid down. that 
the award was not a mere waste paper 
but had some legal effect.: It was final 
and binding on the parties and it could 
not be said that it was a waste paper 
unless made a rule of the Court. It was 
observed : 


“The award does create rights in 
that property but those rights cannot be 
anforced until the award is made a de- 
cree of the Court. It is one thing to say 
that a right is not created, it is an en- 
tirely different thing to say that the 
right created cannot be enforced without 
further steps ....cccccocrees A document may 
validly create rights but those rights may 
not be enforceable for various reasons 
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{it has, therefore to be held that respon- 
‘jdents Nos, 1 and 2 acquired a full and 
complete right by the award which was 
later on confirmed by the order of the 
Court. It is also true that the award 
Jcould not be enforced till a decree in 
terms thereof had been prepared. but 
4it can be safely said that on the date 
they applied for earlier execution, the 
respondents were solely interested in the 
execution of the decree to the exclusion 
of everybody else. They got the right 
by the order of the Court and it cannot 
be said that they were not entitled to 
file an application for execution. 


` § ‘True it is, as has been contend- 
ed by Mr. Sinha, that there was no as- 
signment or transfer in favour of the 
respondents, Ï. e., the case was not cover- 
ed by Order 21, Rule 16, Code of Civil 
|Procedure, but it cannot be doubted that 
the application comes within.the four- 
Code of Civil 





376). In that case the persons who ap- 
plied for execution of the. decree had 
got a transfer in their favour during the 
pendency of the suit but did not apply 
for bringing their names on the record. 
The decree which was passed stood in 
the name of the transferors but the 
_ transferees applied for execution. In 
those circumstances it was held by their 
Lordships that a transferee of a debt on 


which a suit was pending was entitled 


to execute the decree which was subse- 
quently passed therein under Sec. 146, 
Code of Civil Procedure. as a person 
claiming under the decree~holder, even 
though an application for execution by 
him would not lie under Order 21, 
Rule 16. According to -their Lordships, 
the original plaintifis after they had 
transferred the subject-matter of the suit 
to the applicants for execution of the 
decree were not in a better position than 
benamidars. The real interest vested in 
the applicants and, therefore, they were 
fully entitled to execute the decree, In 
the words of their Lordships: 


etait s... THE respondent company 
were. after the transfer, the owners of 
the debt which was the subject-matter 
of the suit and the legal incidents there~ 
of and consequently were the real owners 
_ of the decree. The respondent company 
derived their title to the debt by trans- 
fer from the transferors and claimed the 
same under the. latter. When the res« 
pondent company became the owner of 
the decree immediately on its passing 
they must, in relation to the decree, be 
also regarded as persons claiming under 
the transferors, 


; The respondent company would nof 
have become the owner of the decree 
unless they were the owners of the debt 
and if they claimed the debt under the 
transferors they must also claim the re~ 
lative decree under the transferors as ac- 
cretions, as it were, to their original 
right as transferees of the debt. In my 
opinion, the respondent company are en= 
titled under Section 146 to make the ap~ 
plication for execution which the origi- 
nal decree-holders could do.” 
In Saila Bala Dassi v. Nirmala Sundari 
Dassi, (AIR 1958 SC 394) their Lord= 
ships while referring to the above deci- 
sion in Jugalkishore Sarafs case, (AIR 
1955 SC 376) further held that Sec. 146 
was introduced for the first time in the 
Code of Civil Procedure, 1908. with the 
object of facilitating the exercise of rights 
y persons in whom they come to be 
vested by devolution or assignment, and 
being a beneficent provision should be 
construed liberally: so as to advance jus- 
tice and not in a restricted or technical 
sense. In the instant case also. as has 
already been pointed out, by the award 
which was accepted by the Court by its 
order dated the 12th February, 1960. the 
respondents were the only persons who 
could be held to be entitled to apply for 
execution of the decree more so because, 
as found by the Courts below, the debt 
was a joint family debt and Maheshwar 
‘Prasad ‘was representative or karta of the 
joint family. Therefore. respondents 
Nos. 1 and 2 can very safely be held to 
be claiming -under the original decree- 
holder Maheshwar Prasad in whose name 
the decree of the High Court was passed. 


9. In coming to the conclusion as 
to whether the application for execution 
was in accordance with lew. the other 
point to be seen is whether the applica- 
tion filed by the respondents fulfilled the 
requirements of Order 21, Rules 11 to 14, 
Code of Civil Procedure, The finding of 
the learned Additional District Judge is 
that as the Court had admitted the ap- 
plication for execution and taken steps 
upon that application, it cannot be doubt- 
ed that the requirements of Rules 11 to 
14 of Order 21 had been complied with. 
Counsel for the appellants has not sub- 
mitted anything before me to the con< 
trary. Thus, it is clear that the appli- 
cation for execution filed by them ful- 
filled the requirements of Order 21, 
Rules 11 to 14, and it has to be held 
that the application in question was in 
accordance with law, 


> 40. Mr. Sinha also contended that 
as the final decree in accordance with 
the order of the Court. dated the 12th 
February, 1960, had not been passed in 
terms of the award. the application for 
execution should be held to be not in 
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accordance with law. I am not in a posi- 
tion to accept this submission of learned 
Counsel. A distinction must always be 
made between the right of a person to a 
certain property and the right to get-the 
relief in respect of that property. In 
the instant case, as the award of the 
arbitrator had been approved by the 
Court and a decree was directed to be 
prepared, the respondents did get a 
right to apply for execution. The fact 
that they could not get relief until the 
final decree had been prepared would 
not make the application not “in accord- 
ance with law”. In Jogendra Prasad 
Narayan Singh v. Mangal Prasad Sahu, 
{7 Pat LT 330) = (AIR 1926 Pet 160) it 
was held that an application for execu- 
tion was in accordance with law within 
the meaning of Article 182 (5) of Sche~ 
dule I to the Limitation Act if the parti- 
eculars required by Rules 11 to 14 of 
‘Order 21. Code of Civil Procedure. were 
mentioned in the application. In the 
instant case, as in that case. it was ad- 
mitted that the particulars required by 
law were mentioned in the application 
for execution. In Mt, Bibi Aisha v. 
Mahabir Prasad, (ILR 6 Pat 440) = 
{AIR 1927 Pat 324) the decision in the 
case of Jogendra Prasad Narayan Singh, 
(7 Pat LT 330) = (AIR 1926 Pat 160 was 
relied upon and it was held that if the 
particulars required by Order 21, Rules 11 
to 14, were mentioned in the applica- 
tion for execution. the application was 
“in accordance with law”. In the case 
of Bibi Aisha some of the decree-halders 
had died and their heirs who had been 
substituted did not produce the succes- 
sion certificate. On the objection of the 
judgment-debtor, the application for ex- 
ecution was dismissed. It was held: 


“An application without a succession 

certificate is perfectly in order; only no 
relief can be granted until the succession 
certificate is produced.” 
The same view was reiterated by this 
Court by another Division Bench in Pra- 
hlad Rai Tulsian v, Kumar Daulat Singh, 
(ATR 1964 Pat 514). In that case also 
Counsel for the appellant Mr. Kaushal 
Kishore Sinha appeared and his conten~ 
tions were accepted by the Court in the 
following words: 


“The expression ‘in accordance with 
law,’ in my opinion means that the con- 
tents of the application as well as the 
manner in which it is presented must 
fulfil the requirements of law, and if an 
application fulfils those requirements, it 
must be said to have been made in ac- 
cordance with law, even though it may be 
a very bad case on merits. The question 
of bona fide or mala fide does not arise for 
determining the question whether an ap- 
pplication has been made in accordance 
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with law or not. It was pointed out by: 
the Judicial Committee in Khalil-ur- 
Ratman Khan v. Collector of Etah, AIR 
1981 PZ 14 that. under Article 182 (5} 
of the Limitation Act, it is sufficient to 
show that an application was made in 
accordance with law to the proper Court 
for exezution or to take some steps in aid 
of execution, and it is not further neces 
sary to show that such an application 
had bean made with bona fide intention 
to execute the decree or to take such 
step, and merely to keep the decree 
alive.” wee 
In that case the property was sold in 
execution of the decree and purchased 
by the appellant and the sale was con= 
firmed. Later on, the sale was set aside - 
as the appellant did not file the neces« 
sary stamp for preparation of the sale 
certificate and the execution case was 
dismissed for default. An application was 
filed for recalling the order of dismissal 
of the execution case. That application - 
was also dismissed. The appellant there+ 
after filed a civil revision before this 
Court. It. was dismissed in limine. A fresh 
application for realisation of the decretal 
dues was filed. It was held that the fresh 
application for execution was not barred 
by tim2 as the decree-holder (appellant) 
was entitled to take the entire time taken 
by the Court in disposing of his applica 
tion under Section 151, Code of Civil 
Procedure, for recalling the order of 
dismissal of the execution case. He was 
also entitled +o take the benefit of time 
taken in the civil revision application and 
the period of limitation would be count« 
ed from the cate when the application in 
civil revision was dismissed by this Court, 
If, as kas been held in the case of Prah~ 
lad Rai Tulsian, (AIR 1964 Pat 514), an 
aprlicazion made in accordance with law 
amounts to taking steps in aid of execu- 
tion. the present case stands on a far 
betzer footing. The Courts below were 
right in holding that counted from the 
last order passed on the first execution 
petition, the present application for exs 
ecution was not barred by limitation. A 
similar view was expressed by another 
Bench of this Court in Darogi Mandal 
v. Kameshwar Singh Bahadur. (AIR 1957 
Pat 299) wherein it was laid down that 
an application for execution would be in 
aceordence with law if it is in accord- 
ance with the rules and procedure: pres- 
eribed therefor, and, it does not cease to 
be such an application, even though sub- _ 
sequently on an adjudication on the 
mezits of the case, the Court rejects the 
relief for which it prays. The fact that 
subsequent enquiry may show that the 
execution application must fail is no rea» 
son for holding that it is not in accord- 
ance with law. when on the face of if 
it is so, 


1973 


11, From what has been stated 
above, it is clear that the application 
filed by respondents Nos. 1 and 2 was 
in accordance with law as has been very 
rightly held by the Courts below and 
the present application for execution can- 
mot be held to be barred by time. Mr. 
Sinha relied upon the decisions in Amrit 
Lal v. Murlidhar, (AIR 1922 Pat 188), 
‘Bhekdhari Singh v. Sri Ramchanderii, 
(ATR 1931 Pat 275) and Firm Johar Mal 
Paran Ram v, Bindeshwari Prasad Singh, 
{ATR 1937 Pat 522). None of these lay 
down any law to the contrary. In the 
Case of Amrit Lal, (AIR 1922 Pat 188) 
an application for transfer of the decree 
was not held to be a step in aid of ex- 
ecution. In Bhekdhari Singh’s case (AIR 
1931 Pat 275) it was held that before an 
application could be said to be in ac- 
cordance with law, it must not only ful- 
fil the requirements of the Code of Civil 
Procedure but it must also be filed for a 
relief which could be granted by the ex- 
ecuting Court. The decision in the case 
of Firm Johar Mal Paran Ram, (AIR 
M937 Pat 522) also lays down that the 
words “in accordance with law” mean 
compliance not only with the procedure 
laid down in the Code of Civil Proce- 
dure but it also includes the power of 
the Court to grant a relief. No such 
point arises for consideration in the pre- 
sent case. In the instant case it is ad- 
mitted that in the earlier execution ap- 
plication the executing Court was fully 
competent to grant the relief prayed for. 
The above decisions, therefore. do not 
apply to the facts of the present 
ease. In the result, I hold in agree- 
ment with the Courts below that the 


application for execution filed by respon-’ 


dents Nos. 1 and 2 was not barred by 
limitation. 

12. The appeal ‘is, therefore dis- 
missed and the orders passed by the 
Courts below are affirmed. There will 
be no order for costs so far this Court 


is concerned. 
Appea] dismissed. 
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M/s. Rajput Transport Co.. Petitioner 
v, Shri Nand Kishore Prasad and others, 
Respondents. 

Civil Writ Jursd. Case No. 1916 of 
1970, D/- 15-3-1973. 

Index Note:— (A) Motor Vehicles 
Act (1939), Section 48 — Grant of stage 
carriage permit — After 1956 amendment 
the Regional Transport Authority has no 
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power to alter timings of arrival or des 
parture of stage carriages. 
Brief Note:— (A) The Act. as if 
stands after 1956 amendment, has taken 
away the general power of the Regional 
Transport Authority under Section 48 (c). 
Therefore once the timing has been fixed 
at the time of grant of permit or its re- 
mewal, it cannot be changed by the Re- 
gional Transport Authority during the 
currency of the permit. If the Regional 
Transport Authority cannot do it, its 
delegate, the Chairman also cannot do 
it. Rule 43-A of the Bihar Motor Vehi- 
cles Rules cannot confer such power on 
the Chairman if the power is not therd 
in the statute. The condition in Cl. (iii) 
of sub-section (3) of Section 48 is only 
for the purpose of exhibition of the 
copies of the time-table as approved by 
the Regional Transport Authority. It 
does not confer any power in the R. T. A. 
to change the time-table from time to 
time. Such a power cannot also be spelt 
out from Section 48 (3) (iv) which only 
authorises the Regional Transport Au~ 
thority to fix margins of deviation as a 
condition attached to the permit. Case 
law discussed. (Paras 4, 5) 
Index Note:— (B) Motor Vehicles 
Act (1939), Section 64-A (prior to its | 
amendment in 1969) —— Revision — Revi- 


-sion before State Transport Authority — 


Only the chairman and not sufficient 
number of members constituting the au- 
thority appointed — Revision is not in- 
competent, . (Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 Pat 361, Badri Narain 
Singh v. Under Secy. to the 

Govt, of Bihar 4 
1969 BLJR 563 = 1969 Pat LJR 


104, Arbind Kumar Singh v. 
Ansar Motor Service 4,7 
AIR 1966 SC 1780 = (1965) 2 SCR 
6, Tansukh Rai v. Nilratan Pra- i 
1; 


sad 
AIR 1959 Pat 580 = 1959 BLJR 
353. Sukhdeo Kumar v. State 
of Bihar g 
1958 Al LJ 894. Sardar Madan 
Mohan Singh v. Regional Trans- 
port Authority 5 
AIR 1952 Mad 545 = 1952-1 Mad 
LJ 152, Kali Mudaliar v. Veda- 


chala Mudaliar i 4 
Prabha Shankar Mishra and B. P. 
Gupta, for Petitioner; Saptami Jha, 


Yajneshwar Singh. Sushil Kumar Jha and 
S. N. Jha, for Respondents. 
UNTWALIA, C. J.:— At the reles 
vant time in the year 1970 the petitioner 
held a stage carriage permit fore the 
route-Dumraon-Dehri-in the district of 
Shahabad (now districts Bhojpur and 
Rohtas). This permit which had been 
granted a few years back was valid up te 
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December, 1971. - The timing of running 
this service. which was coming from be- 
fore and which was fixed at the time 
of the last renewal granted sometime be- 
fore 1970. was 11.30 A. M. for departure 
from Dumraon reaching Dehri at 4.30 
P, M. For the return journey the time 
of departure from Dehri was 5.15 P. M. 
reaching Dumraon by 11.30 P. M. Respon- 
dent No, 1 also, at the relevant time, held 
a stage carriage permit on the above 
mentioned route, His time of departure 
from Dumracn was 5.30 A. M. reaching 
Debri at 10.30 A. M. For back journey 
the time for departure from Dehri was 
12.10 P.M. and that of arrival at Dumracn 
was 4.50 P. M. The petitioner filed an 
application before the South Bihar Re- 
gional Transport Authority, Patna, for 
the revision of the timings of its servica. 
But this application was rejected. On 
9-5-1970 it filed another applization for 
change of its timings, which was allowed 
mot by the ie Transport Authority 
but by its an by his order dated 
19-5-1970 (annexure I) in purported exer- 
cise of his delegated power. Aczording 
to the change allowed in the timing, the 
time of departure of the petitioner’s ser- 
vice from Dumraon became 5 A, M. in- 
stead of 11.30 A. M., its arrival time at 
Dehri became 9.30 A. M. instead of 4.30 
P. M. and on the return journey the de- 
parture time from Dehri was changed to 
11 A. M. instead of 5.15 P. M. consequent- 
ly changing the arrival time at Dumraon 
to 3.30 P. M. instead of 11.30 P. M. This 
was done in spite of the objection of res- 
pondent No. 1 who was vitally affected, 
according to him, by the change of tim- 
ing allowed to the petitioner. Respon- 
dent No, 1 filed a revision application 
under Section 64-A of the Motor Vehi- 
cles Act, 1939 (hereinafter called the Act} 
before the State Transport Authority’ on 
25-95-1970. It is not necessary for me to 
state the history of stay orders passed 
by the Chairman of the State Transport 
‘Authority. Suffice it to say that by the 
final order passed by the Chairman of 
the State Transport Authority on 14-9~ 
1970 (annexure 2) he has not only vacat- 
ed the" order: of stay but rejected the 
revision application also for want of juris- 
diction. Respondent No. 1 thereafter 
filed a second revision application before 
the State Government under Sec. 64-A 
introduced in the Act by the Motor Vehi- 
cles (Bihar Amendment). Act, 1949 (Bihar 
Act 27 of 1950). Both the sections were 
operating in the field and their different 
scopes were reconciled by a decision of 
the Supreme Court in Tansukh Rai v. 
Nilratan Prasad, (AIR 1966 SC 1780). 
Hereafter in this judgment I shall refer 
to Section 64-A of the Act as Central 
Section 64-A and Section 64-A introduced 
by the Bihar Amendment as Bihar Sec- 
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tion 64-A. By order dated 11-11-1970 (an- 
nexure 3) the Transport Minister of the 
Government of Bihar has allowed the 
revision application and set aside the 
orders of the Chairman of the State 
Transport Authority as also of the Chair- 
man of the South Bihar Regional Trans- 
port Authority contained in annexures 2 
and 1 respectively. The learned Minis- 
ter has sent back the case to the Regional 
Transport Authority directing it to call 
for reports from the local authorities on 
the petition filed: by the petitioner on 
2-5-70 and to dispose of the said pe- 
tition acording to law after hearing the 
objectors and considering the said re- 
ports, The petitioner feeling aggrieved by 
the said order filed this writ application 
on 23-11-70, It was admitted on 26-11-70. 
The operation of the order of the State 
Government contained in annexure 3 was 
eventually stayed by order of the Bench 
passed on 9-12-70, A counter-affidavit 
has been filed on behalf of respondent 
mo, i. ` 


2 Mr. Prabha Shanker Mishra, 
learned Counsel for the petitioner has 
urged the following points— 


(i) That the Chairman of the Re- 
gional Transport Authority had jurisdi- 
ction to alter the timings and the view 
of the Transport Minister to the contrary 
is erroneous in law, 


-Gi) That no revision under Bihar 
Section 64-A of the Act lay to the State 
Government unless a revision under 
Central Section 64-A before the State 
Transport Authority was competent. 
During. the discussion of this point, 
learned Counsel submitted that even if the 
-order of the Chairman of the Regional 
Transport Authority was revisable by the 
State Government under Bihar Section 
64-A. the application filed by respondent 
no. 1 before the State Government was 
beyond the period of thirty days pre- 
scribed in that Section and, hence, was 
barred by limitation. 


3- During the course of argument 
learned: Counsel for the petitioner also 
stated that the permit granted to the 
petitioner had been renewed in December 
1971 with the same timings which were 
fixed on alteration by order of the Chair- 
man dated 19-5-1970 and since the timing 
fixed at the time of renewal has not been 
challenged by respondent no. 1. that is 
final. In reply Mr. Saptami Jha, learned 
Counsel for respondent No. 1. pointed out 
that this statement of fact has not been 
put before this Court by any supple- 
mentary affidavit; it is, therefore nof- 
known whether the statement of fact is 
correct or not. Moreover, learned Coun- 
sel pointed out that the renewal mus? 
have been granted mentioning all those 
altered timings, because of the stay order 
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passed by this Court in this writ appli- 
cation. During the operation of this stay 
order, the timings which attached to thd 
permit of the petitioner were the altered 
ones prevalent at the time of the rene~ 
wal of the permit. We do not think thaf 
it is competent or advisable for us to 
_ enter into the controversy of the timing 
mentioned in the renewed permit. Al- 
though the renewal is said to have been 
granted more than a year ago, no fact 
was stated by filing a supplementary affi- 
davit. And, we do not express any 
opinion in regard to the effect of the 
order of renewal mentioning the altered 
timings. In that regard. we leave the 
parties to follow such course which may 
be available to them. But this much is 
certain that this case has got to be des 
cided on its own merits. I accordingly 
proceed to discuss the points raised on 
behalf of the petitioner and combated by’ 
Mr. Jha on behalf of respondent No. 1. _ 

4. Some drastic changes were 
made in the Act by Central Act 100 of 
1956. Before the said amendment, Sec- 
tion 48 (c) of the Act had given power 
to the Regional Transport Authority to 
*resulate timings of arrival or departure 
of stage carriages whether they belong 
to a single or more owners”. Section 48 
(d) dealt with the power of the Regional 
Transport Authority to attach to a stage 
carriage permit any prescribed condition 
or any or more of the conditions enume- 
rated in clause (d). In such a situation 
there was a delegated power to the 


Chairman of the Regional Transport Au= ` 


thority to exercise the power under Sec- 
tion 48 (c) under the Bihar Motor Vehi- 
cles Rules, 1940. In M. Kali Mudaliar v. 
A. Vedachala Mudaliar, (AIR 1952 Mad 
545) a Bench of the Madras High Cour? 
consisting of -Rajamannar, C. J. and 
Venkatarama Iyer, J.. held that regulat- 
ing or fixing of timings was not a condi 
tion attaching to a stage carriage permit; 
it was a power other the power of 
attaching a condition. to the permit. 

have referred in. detail to the change 
brought about by the Central Amending 


Act — Act 100 of 1956 — in the Act in- 


regard to the power of fixing of time- 
table for the running of a stage carriage. 
Section 46 of the Act requires the filing 
of an application for stage carriage per 
mit mentioning therein the time-table of 
the normal service in accordance with 
clause (c). If this time-table is found! 
to be violative of the provisions of the 
Act relating to the speed at which vehi- 


cles may be driven then the Regional. 


Transport Authority has to refuse to grant 
a stage carriage permit. Section 48 (1f 
of the Act, as it stands after the 1956 
amendment, reads as follows— 

“Subject to the provisions of. Secu 
tion 47. a Regional Transport Authority 


R. T. Co. v. Nand Kishore (Untwalia C.J.) 
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may, on an application made to it under 
Section 46, grant a stage carriage permit 
in accordance with the application or 
with such modifications as it deem fit or 
refuse to grant such a permit: 


Provided that no. such permit shalt 
be granted in respect of any route or area 
not specified’ in the application.” 

The relevant provision of sub-section (3} 
says— 

“The Regional Transport Authority, 
ff it decides to grant a stage carriage 
permit, may grant the permit for a ser- 
wice of stage carriages of a specified des- 
cription or for one or more particular 
stage carriages and may. subject to any 
rules that may be made under this Act, 
attach to the permit any one or more of 
the following conditions, namely— 


x = x x x 

_ (iii) that copies of the time-table of 
the service or of particular stage car- 
riages approved by the Regional Trans- 


- port Authority shall be exhibited on the 


vehicles and at specified stands and halts 
on.the route or within the area: 

(iv) that the service shall be operat- 

ed within such margins of deviation from 
the approved time-table as the Regional 
Transport Authority may from time to 
time specify.” 
Even after this amendment. a Bench of 
this.Court consisting of Ramaswami, C. J. 
and R. K. Choudhary. J.. held in Sukh- 
deo Kumar v. State of Bihar, (AIR 1959 
Pat 580) that the fixing of time-table was 
not a condition of: the permit. In this 
regard, as pointed out by me in Badri 
Narain Singh v. Under Secy. to the Govt. 
of Bihar,’ (AIR 1972 Pat 361). there is 
a difference of opinion between various 
High Courts. I, however. stick to my 
view! which I have expressed in’ Badri 
Narain Singh’s case that the fixing of 
timings of service is not a condition at- 
taching to the permit but it is a power 
of the Regional Transport Authority other 
than the one which it has got of affixing 
and attaching as condition to the per- 
mit. ‘That being so, the order of the 
Chairman of the Regional Transport Au~ 
thority altering the time was not an ap- 
pealable order. I have also held in 
Arvind Kumar Singh v. Ansar Motor 
Service, (1969 BLJR 563) that an order 
changing the condition of service is nof 
appealable. But that apart.. in the view 
I have taken that it is not a condition at- 
tached to the permit, it is plain that the 
order contained in annexure 1 was not 
appealable. Question. however, is whe- 
ther the Chairman, Regional Transport 
Authority had jurisdiction to alter’ the 
timing. In that regard. the delegated 
power was there before and even after 
the amendment of the Act. It is some- 
what strange to find that the delegatio: 
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of the power to the Chairman under the 
Bihar Rule 43-A was with reference to 
the power under Section 48 (c) as it 
stood prior to the amendment of 19553. 
It would be noticed from the relevant 
provisions of the Act, as they stand after 
the amendment, that the general power 
conferred on the Regional Transport Au- 
thority under Section 48 (c) is no lon- 
ger there. The power to fix timing must 
be spelt out from Section 48 (1). If the 
stage carriage permit is granted without 
any modification on the basis of the time- 
table given in the application then that 
is the timing fixed by the Regional Trans- 
port Authority. It may grant the per- 
mit with such modification as it deems 
ft to make including the modification in 
the time-table. Then the modified time- 
table becomes ‘the timing fixed by the 
Regional Transport Authority at the time 
ef the grant of permit. It is undisput- 
ed — and, in-my opinion rightly — that 
this timing can be changed for valid rea- 
sons at the time of renewal of a per- 
mit. because the procedure prescribed! 
end the power to grant renewal are al- 
most identical. But then the Act, as it 
stands after 1956 amendment. has taken 
away the general power of the Regional 
Transport Authority under Section 48 (c). 
There does not seem to be any escape 
from the position that once the timirg 
has been fixed at the time of grant of 
permit or its renewal, it cannot be 
changed by the Regional Transport Au~ 
thority during the currency of the per- 
mit, If the Regional Transport Autho- 
rity cannot do it. it is plain, its delegata, 
namely, the Chairman also cannot do 
it. Rule 43-A of the Bihar Motor Vehi- 
eles Rules cannot confer power on the 
Chairman to change the timings, if the 
power- is not there in the Statute. The 
condition in clause (iii) of sub-section (3) 
of Section 48 is only for the purpose of 
exhibition of the copies of the tims-tab_e 
as approved by the Regional Transport 
Authority. The approval of the time- 
table, JI reiterate, can only be done at 
the time of grant or renewal of a per- 
mit. Learned Counsel for the petitioner 
laid great stress on clause (iv) of Sec- 
tion 48 (3) and submitted that this con- 
fers the power on the Regional Trans- 
port Authority to change the time-table 
from‘ time to time. I unhesitatingly re- 
fect this argument. Only the margins of 
deviation are to be fixed as a condition 
attached to the permit and this condition 
can be changed from time to time. It is 
difficult to conclude from clause {iv) of 
Section 48 (3) that the Regional Trans- 
port Authority has got power to change 
the time-table altogether. 


5. Learned Counsel for the peti- 
ioner placed reliance on a decision of a 


R. T. Co. v. Nand Kishore (Untwalia C. Jj 
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learned single Judge of the Allahabad 
High Court in Sardar Madan Mohan 
Singh v. Regional Transport Authority, 
(1958 All LJ 894) in support of his view 
that even after the amendment of the 
At in 1956 the power to change timing 
is there in the Regional Transport Au~ 
thority. I respectfully differ from this 
view. The power has been spelt out with 
reference to clauses (iv) and (xxi) of 
Section 48 (3) of the Act. I have already 
dealt with the point that it is not a con« 
dition attached to the service and the 
timing cannot be changed in exercise of 
power of the Regional Transport Autho- 
tity af making any variation in the condi- 
tion attaching to the permit nor the 
power can be spelt out from Section 49 
(3) (iv). I, therefore. reject the first 
point urged on behalf of the petitioner, 


6. Coming to the second point, 
I would first like to state that respon~ 
dent No. 1 undoubtedly had filed a revi~ 


‘sion application before the State Trans- 


port Authority under Central Sec. 64-A. 
The State:Transport Authority, as would 
appear, had been constituted. no doubt, 
because the prescribed authority for fil- 
ing an appeal under Section 64 of the 
Act at the relevant time prescribed by 
R. 71 of the Bihar Motor Vehicles Rules 
was she Appeal Board which consisted 
of a single member, namely, the Chair- 
man of the State Transport Authority. 
If th2 State Transport Authority was 
non-existent, there could not be a Chair- 
man of that Authority and the Chair- 
man could not act as Appeal Board. But 
it was not so. The only defect in the 
entertainment of the revision applications, 
as painted out by the Chairman of the - 
State Transport Authority in his order 
(annexure 2), is that as an Appeal Board, 
he can hear appeals but he could nof 
hear revisions as Chairman of the State 
Transport Authority. Other members had 
not Leen nominated by the State Gov- 
ernment and in absence of them he alone 
had not been authorised to hear revi- 
sions. At one stage of the impugned 
order the Chairman observed that the 
revision application should be kept pend- 
ing till other persons also are made 
memters of the State Transport Autho~ 
rity but finally he did not keep this re- 
vision pending and dismissed it. In my 
opinion, the revision filed before the State 
Transport Authority by respondent No. I 
was competent and merely because there 
was not sufficient number of persons con- 
stituting the Authority to hear and dis- 
pose of that revision, it is difficult to 
subscribe to the view urged on behalf o 
the petitioner that no revision lay to the 
State Transport Authority under Cen- 
tral Section §4-A and that the only re- 
medy of respondent No.1 was to go 
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straight in revision before the State Gov- 
ernment under Bihar Section 64-A. 


7. It is undisputed in view of my 
fudgment in Arbind Kumar Singh’s case, 
1969 BLJR 563 following the Supreme 
Court decision in (AIR 1966 SC 1780) 
that if one revision was competent be~ 
fore the State Transport Authority. a 
second revision was equally competent 
before the State Government, 

8. In the light of the discussion 
and decision on point No. 2 urged on be~ 
half of the petitioner, it is not necessary, 
to deal with the alternative point urged 
on its behalf. But suffice it to say thaf 
this point does not seem to have been 
taken before the Transport Minister nor 
in this writ application; it does not arise 
and needs no answer, 

9. — In the result, this writ appli~ 
wation fails and is dismissed with costs 
payable to respondent No, 1 hearing fee 
Rs, 100/- only. 

. SARWAR ALI, J.:— 10. 
Application dismissed, 
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Index Note:— (A) Education — 
Bihar High Schools (Constitution, Powers 
and Functions of Managing Committee) 
Rules (1964), R. 3 — Weightage in teach- 
er’s appointments under — “Seniority on 
account of earlier graduation” is a prin- 
ciple beyond the scope of. 


Brief Note-— (A) Qualifications, 
feaching experience and efficiency alone 
are to be given weight under Rule 3. 
[Where the Managing Committee apply- 


No. 1410 of 


fing these tests selects a person as their 


first preference and recommends him for 
approval but the District Education Offi- 
eer appoints another candidate (wrongly 
assuming: him to be equally recommend- 
ed) applying extraneous test of seniority 
on basis of earlier graduation in training 
without considering efficiency and larger 
teaching experience, the appointment is 
arbitrary and without jurisdiction. 
. (Paras 3, 7, 8) 
Index Note:-— (B) Education -~ 
Bihar High Schools (Constitution, Powers 
and Functions of Managing Committee) 
Rules (1964), R. 34 — Secretary is in- 
competent under — To issue Appoint- 
ment Letter without consulting Manag- 
ing Committee. 
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Brief Note:— (B) The Secretary can 
act only under the direction and control 
of the Managing Committee. Its decisions 
cannot be taken for granted. If the Ma- 
naging Committee does not agree with 
the order of the District Education Offi- 
cer in respect of approval, it can file an 
appeal against it. In the instant case 
D.E.O. had approved not the first ‘but the 
second preference recommended by Ma- 
naging Committee. (Para 9) 


Index Note:-— (C) Education 
Bihar Non-Government High Schools 
(Appointment and Service Conditions of 
Teachers) Rules (1955), R. 5 — ‘District 
Education Officer shall send approval 
within fortnight’ — Provision is not man- 
datory — Non-compliance raises no pre- 
sumption of approval. 


Brief Note:— (C) The time limit is 
mot the essence of this Rule. It is only 
an instruction for guidance of the offi- 
cers. If it were to be held mandatory, 
the final word which rests with the Dis- 
trict Education Officer or the President 
of the Board will disappear and the pro- 
vision relating to approval which is man- 
datory will become infructuous, Not to 
observe the time-limit may be a derelic- 
tion of duty. But that does not mean that 
the Managing Committee’s recommenda- 
tion has been approved by him or that 
the approval sent by him after the said 
period is invalid. Case Jaw discussed. 

(Paras 19, 20, 21, 22, 23, 24) 

Index Note:— (D) Constitution of 
India, Art. 226 — Right to be considered 
for appointment gives locus standi. 


Brief Note: (D) Candidate selected 
by Managing Committee has a right to 
be considered by District Education Offi- 
cer, Contention, that on mere selection 
by Managing Committee the petitioner 
gets no locus standi to challenge D.E.O.’s 
order, was rejected, AIR 1962 SC 1210, 
Distinguished; 1972 Lab IC 1325 (Pat) 
(FB), Rel. on. (Para 26) 
Cases Referred: Chronological Paras 
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182 (FB). Dr. C. M. Srivastava v. 


State of Bihar 26 
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AIR 1962 SC 1210 = 1962 Supp (2) 
SCR 144, Dr. Shivendra Bahadur 
oy, Governing Body, Nalanda Col- 
lege. Bihar Shariff 26 
AIR 1957 SC 912 = 1958 SCR 533, 
State of U. P. v. Manbodhan Lal 
Srivastava 15 
AIR 1945 FC 67 = 1945 FCR 99, 
Biswanath Khemka v. King Em-° 
peror as 
AIR 1917 PC 142 = 1917 AC 170, 
Montreal Street Rly. Co, v. Nor- 


mandin 15 
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Basudeo Prasad, Narendra Prasad 
and Radha Mohan Prasad, for Petitioner; 
J. N. P. Verma; T, K. Jha, S. C. I; Ja- 
nardan Pd. Singh; Ashok Kumar Sinha; 
Vijayeshwar Prasad; Renu Sharma and 
Hari Krishna Kumar, for Respondents. 


ORDER :— This is an application 
under Article 226 of the Constitution of 
India for the issue of an appropriate 
writ quashing an order passed by the 
District Education Officer of Monghyr 
appointing respondent No. 11 as the 
Headmaster of a school and an order 
passed by the Secretary of the Managing 
Committee directing the 
hand over charge of the post to him. 

2. The case of the petitioner is 
that he was appointed an Assistant 
Teacher in a Government aided school 
called the 5.A.S. Higher Secondary 
School in village Ballia in the district 
of Begusarai, on the 2nd of August, 1949. 
Even before: this he had worked in the 
same school as an Assistant Teacher from 
the llth July, 1945 to the 29th May, 1946 
and thereafter as Headmaster of a Middle 
School for more than a year. On the 21st 
of June. 1971 he was promoted to offi- 
ciate as the acting Headmaster of the 
schoo] and he has been serving since 
then in that capacity. On the 29th of 
June, 1971 an advertisement was pub~ 
lished in the Searchlight inviting appli~ 


. cations for the post of Headmaster of the 


. said school, The petitioner applied for 
the aforesaid post. For some reason of 
the other the interview could not be held 
for some time and the petitioner along 
With others was interviewed on the 5th 
of September, 1972. The petitioner was 
found to be the most suitable candidate 
and. therefore, the Managing Committee 
passed a resolution on the 18th of Sep- 
tember, 1972 giving him the first place 
amongst the candidates and selecting him 
for appointment to the said post. On 
the 20th of September, 1972 the Secre- 
tary of the Managing Committee for- 
warded the resolution to the District 
Education Officer for the purpose of his 
approval to the appointment as required 
by the rules along with a tabular state- 
ment prepared by him of the qualifica- 
tions ete. of the candidates, In this tabu- 
lar statement, however, respondent No. 
4° the Secretary, had wrongly mentioned 
that the teaching experience of the peti- 
tioner and that of respondent No. 11 
were the same. In fact. the teaching ex- 
perience of the petitioner was more than 

that of respondent No. 11 including the 


petitioner to. 
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pericd during which he had worked prior 
to 1949. Further it is said that respon- 
cent No, 4 had intentionally omitted to 
mention.in the said tabular statement 
about the petitioner’s passing the short 
training course examination in the year 
1954, The District Education Officer re- 
ceived the aforesaid resolution of the 
Maneging Committee on the 23rd of Sep- 
tember, 1972 but passed no orders for 
some time, The petitioner then made a 
representation to him in this connection 
on the 4th of November, 1972. Thereafter 
on the 6th of November, 1972 the Dis- 
trict Education Officer passed the im=< ` 
pugned order of appointment of respon- 
Gent No. 11 (Annexure 8), After receipt 
of this order the Secretary of the School 
without even consulting the Managing 
Committee issued a letter of appointment 
to respondent No. 11 and also a letter to 
the tetitioner asking him to hand over 
charge of the post to the aforesaid respon- 
dent (Annexure 10). The petitioner res 
ceived the letter on the 20th of Novem~ 
bar, 1972 but did not hand over charge 
tc respondent No, 11. He filed the pres 
ea application on the 21st of November, 

3. The grounds on which the pre= 
sent application is based mainly are the - 
fcllowing. Firstly it is said that the ap- 
pointment to a teaching post has: to be 
made by the Managing Committee of the 
School under Rule 31 of the Bihar High 
Schools (Constitution, Powers and Func- 
tions of Managing Committee) Rules, 
1€64 (hereinafter referred to as ‘the Ma~ 
neging Committee Rules’), The District 
Education Officer has merely to give- his 
approval to the appointment made by the 
Managing Committee within a period of 
15 days in accordance with Rule 5 of the 
Rules regarding Appointment and Ser«| ' 
vice Conditions of Teachers in Non-Gov- 
ernment High Schools contained in Noti- 
fication No, II/R4-01/55-E-5172. dated the 
7th September, 1955 (hereinafter referred 
to as the ‘Appointment Rules’), In the 
present case approval or non-approval 
not heving been sent within 15 days the 
appointment by the Managing Commit« 
tee will be deemed to have been approv- 
ed. Secondly, it is said that in view of 
Rule & of the: Appointment Rules in mat- 
ters of appointment of teachers due 
weight has to be given to “qualifications, 
teeching experience and efficiency of the 
candidates”. In the present case the peti= - 
tioner having larger teaching experience 
ouzht to have ‘been appointed but the 
District Education Officer acted in com- 
trevention of the aforesaid rule by. di- 
recting the appointment of respondent 
Nc. 11, because the tabular statement it- 
self contained a wrong entry in this be- 
half on account of the malicious act of 
the Secretary. Thirdly, it is said that the 


ts. 


1973 ` 


Secretary of the school acted in contra- 
vention of Rule 34 of the Managing Com- 
mittee Rules and he acted mala fide in 
by-passing the Managing Committee and 
issuing the letter of appointment to res- 
pondent No. 11 and directing the peti- 
tioner to hand over charge. There is one 


more ground mentioned in the applica-- 


tion which has been given up at the time 
of hearing. It was said that in view of 
a Government Notification dated the 16th 
of March, 1972 if the approval of the 
District Education Officer is not received 
within one month the appointment made 
by the Managing Committee will be 
deemed to have been approved, It was 
found that this notification was not to 
come into effect at the relevant date of 
appointment in the present case and it 
was the result of oversight that this 
fround was taken. 


4, A  counter-affidavit has been 
filed on behalf of respondent No. 11. The 
main points which have been mentioned 
therein and deserve notice are the fol- 
lowing:— 

(i) That the petitioner had been ap- 
pointed as an Assistant Teacher and al~ 
lowed to join the post on the 2nd Au- 
gust, 1949 without any advertisement and 
interview by the Headmaster and the 
Managing Committee appointed him on 
the same date. namely. the.24th of Sep- 
Rene 1949 along with respondent 
No. di. 


_ (ii) That the tabular statement given 
by the Secretary correctly shows the 
length of teaching experience of the peti~ 
tioner and respondent No, 11 

(iii) That both of them were con- 
firmed on the same date- the 22nd of 
July, 1950. 

(iv) That he had also made a repre~ 
sentation to the District Education Offi- 
cer against the recommendations of the 
Managing Committee and prayed for jus- 
tice to be done-to him. 


(v) That the petitioner became a 
frained graduate in the year 1958 where~ 
as respondent No. 11 got a diploma in 
education in the year 1956 and as such 
he is senior to the petitioner in view of 
Education Department’s Circular. 
Respondent No. 11 further asserts that 
he had taken over charge of the post on 
the 14th of November, 1972 and the state- 
ment to the contrary is not true. An 
affidavit has also been filed by respon- 
dent No. 4, the Secretary of the School, 
to the effect that in view of the Manag~ 
ing Committee’s resolution to appoint 
the approved candidate, this respondent 
had issued the letter in good faith and 
that the matter did not require further 
ee with the Managing Com- 
mittee, 


J. N. Mishra v. State (M. M. Prasad JÄ  [Prs. 3-6] Pat. 379 


_ 5 Learned counsel for the peti« 
tioner has limited his arguments to the 
following three points. Firstly, that the 
order passed by the District Education 
Officer suffers from an error apparent on 
the face of the record and is arbitrary. 
Secondly, that in the absence of any 
order of the District Education Officer 
in respect of the approval the petitioner’s 
appointment must be deemed to have 
been approved and the District Educa- 
tion Officer had no jurisdiction to direct 
the appointment of respondent No, 11. 
Thirdly, that the Secretary acted ultra 
vires Rule.34 of the Managing Commit- 
tee Rules in issuing the letter of ap- 
pointment to respondent No. 11. 


6. With regard to the first point 
learned counsel has drawn attention to 
the contents of the order (Annexure 8). 
It appears therefrom that the _ District 
Education Officer understood the resolu- 
tion of the Managing Committee to mean 
that both the petitioner and respondent 
No. 11 had been put at par with each 
other and on this assumption he applied 
the principle of seniority as trained gra- 
duate and approved the appointment of 
respondent No. 11 on the ground of his 
seniority as such, Learned counsel has 
assailed this assumption by reference to 
the resolution of the Managing Commit- 
tee which is contained in Annexure 3. 
Reading the resolution as a whole it is 
quite clear and it has been categorically 
stated therein that in view of the consi- 
deration of “efficiency teaching experi- 
ence, sacrifice and seniority, the Com- 
mittee has given the first place to Jay 
Narayan Mishra”, -In the next sentence, 
however, it is said: 


drat Ras a aaa era FI Sy ae aa 
fear wart fe aft sea fier at aaa qq 
Taras we & fey gar fila em 
ot SRN rae at far wa 


It appears that the District Education 
Officer has been misled by the use of the 


words “aaa ena St gA”. Some effort 


was made to argue before me that it 
appears from the use of these words that 
both the teachers were given the same 
place. This argument is untenable be- 
cause whatever it might mean, and it is 
by no means very clear, it is, however, 
quite clear that in spite of the said state- 
ment the decision taken by the Manag- 
ing Committee was that the petitioner was 
the most suitable candidate for the post 
of the Headmaster, The conclusion sis re- 
inforced by the subsequent sentence 
which clearly assigns the second place 
to respondent No. 11. There cannot be 
the least doubt that the Managing Com- 
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mittee had selected the petitioner giving 
him the first place and the aforesaid res 
pondent only the second place. In spite 
of the categorical statements in- the re- 
solution of the Managing Committee the 
District Education Officer treated the re- 
solution of the Managing Committee as 
if it had put both the petitioner and the 
respondent No. 11 bracketed together sO 
far as the order in which their names 
had been placed for the purpose of the 
appointment, The assumption of the Dis- 
trict Education Officer was absolutely 
unjustified, The error is quite apparent 
on the face of the record. 


7. It is also obvious thaf the Dis- 
trict Education Officer acted on this as- 
sumption and applied another test, 
namely, as to who was senior having be- 
come a trained graduate earlier. In this 
connection reliance has been placed on 
behalf of the respondents on Govern- 
ment Circular No. 3512 dated the 26th cf 
November, 1969. The aforesaid circular is 
a Letter from the Director of Pubie In- 
struction to the Secretary of tke Se 
condary Board of Education. Bihar. It 
has first to be noted that this circular 
gives directions regarding the appoint 
ments -of Assistant Headmasters and 
Vice Principals. It does not relate to ap- 
pointments of Headmasters or Princi- 
pals. Secondly, it is merely a letter from 
the Government making clarifications. 
Apart from these, this circular cannof 
Ihave the force of a statutory rule and 
cannot be deemed to supersede any of 
the statutory rules, for instance Rule 3 
in the present case, Reliance has next 
been placed by the learned counsel for 
respondents on Rr. 2 and 5 of the Rules 
for sanction of pay scales in selection 
grade which are as follows: 


*2. Only trained teachers shall be 
eligible for selection grade, untrained 
teachers who are allowed ad hoc increase 
leading to pay scales of trained teachers 
of the next lower qualification shall not 
be eligible for selection grade.” 

"5. The following are the guidelines 
for determining the inter se seniority of 
teachers :-— 


(a) Among the teachers with similar 
qualification, the one with longer reriod 
of service in a school or schools (in the 
State) will be deemed to be senior. Break 
of service and leave without pay will not 
count towards calculation of the period 
of service. 

(b) A teacher who has acquired the 
qualification entitling him to the selec- 
tion grade earlier will be deemed senior 
to a teacher with similar qualification but 
with longer period of service in a school 
or schools, 

(c) Among teachers having similar 
qualification and period of servire, the 
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one older in age will be deemed to bea: 
senior.”’ 

The rules aforesaid provide sanction of 
pay scales in Selection Grade and have 
no application to the question of ap- 
pointnent. Besides Rule 5 provides 
guidelines for determining inter se seni- 
ority of teachers for the aforesaid pure 
pose because Rule 4 of these Rules pros 
vides as follows :— 

“4. Selection of teachers for these 
pay scales will be made on the basis of 
seniority in the respective cadre and eñ 
ficiency of the teachers to be judged on 
the tasis of supervision report of the 
heads of institution and inspection re= 
ports of the Inspecting Officers. The 
claim of a senior teacher may be super- 
seded on account of adverse remarks in 
the Confidential Character Rolls. super- 
vision Book or in the Inspection Notes.” 
Obviously, therefore. Rule 5. had to lay 
down guidelines for the purpose of find- 
ing out the seniority of teachers inter se. 
There is nothing to suggest that these 
rules would tbe applicable to cases of ap~« 
pointments or that in cases where the 
Manacing Committee finds one person to 
be more qualified than the others the 
principle of seniority on account of hav- 
ing bezome a trained graduate earlier will 
apply. In this respect it is relevant to 
menticn that in view of Rule 3 of the 
Managing Committee Rules. qualifications, 
teaching experience and efficiency alone 
are to be given weight. In the matter of 
qualification the petitioner and respon~ 
dent No, 11 are equal. In the matter of 
teaching experience it is obvious that the 
petitioner has larger experience than rese 
pondert No, 11. It has not been contro- 
verted that he did not work in the same 
school for a period of 10 months and 19 
days from the 11th July. 1945 to the 29th 
of May, 1946 or as Headmaster of the 
Middle School for over a year. The only 
point raised in the counter-affidavit is 
that tkis teaching experience and his ex- 
perience in the Middle School cannot be 
counted. Rule 3, however, speaks of 
teaching experience and not teaching eX- 
perience in High Schools. Apart from 
that even if that period be not taken into 
consideration the fact remains that the 
petitioner was appointed on the 2nd of 
August, 1949 whereas respondent No. 11 
was appointed on the 24th of September, 
1949. It is true that the Managing Com= 
mittee approved the appointment of the. 
petitioner on the 24th of September, 1949. 
It is, however, clear from the proceed- 
ings oz the meeting of the Managing 
Commiztee dated the 24th of September, 
1949 produced as Annexure P to the Te- 
joinder filed by respondent No. 11 him 
self that respondent No. 11 on his ap- 
pointment was asked to join the school 
on the 7th of October, 1949 whereas in 
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Stated as follows :— 


"Further resolved that appointment 
of B. Jai Narain Mishra, B.A, who has 
been working in the school since August, 
2nd . 1949 be approved and be paid his 
salary for the coming D. P. holidays.” 
It is quite obvious from this annexure 
that the petitioner’s appointment with 
effect from the 2nd of August, 1949 was 
approved and he was already working in 
the school and that in spite of his ap- 
pointment respondent No. 11 was to join 
the school on the 7th of October, 1949. 
In the matter of actual teaching work, 
therefore. obviously the petitioner had a 
greater length of service than respondent 
No. 11. The circular relating to appoint- 
ment of Assistant Headmaster and Vice 
Principal and the rules regarding deter- 
mination of seniority for the purpose of 
placing the teachers in the selection grade 
have thus no application to the facts of 
the present case. There is nothing in 
the rules to warrant the proposition that 
a man having larger teaching experience 
will be deemed to be junior to a person 
having lesser teaching experience pro- 
vided he has become a trained graduate 
earlier. Nothing has been placed before 
me in support of such a proposition. 

\Obviously Rule 3 cannot be so inter- 
preted as to admit of this interpretation, 
The District Education Officer was, there- 
fore, applying an extraneous principle, 
namely, seniority on account of becoming 
trained graduate earlier, to the facts of 
the present case. 


8. There is another point raised 
by learned counsel for the petitioner that 
the order of the Education Officer does 
not show that he has considered the re- 
quirements of Rule 3 in the matter of 
approval of the appointment, The Manag- 
ing Committee by its resolution (An- 
nexure 3) had clearly stated that taking 
into consideration the efficiency ‘teaching 
experience, sacrifice and seniority, the 
Committee had decided to give the first 
place to the petitioner and considered him 
more suitable for the post than respon- 
dent No. 11. The District Education Offi- 
cer, however, thought that the Managing 
Committee had placed them as equal in 
all respects and he himself applied only 
the principle of seniority and did not 
take into consideration the grounds of 
efficiency or teaching experience. The 
order thus appears to be arbitrary and 
without jurisdiction. 


9. In the present ease the Secre- 
tary supports the case of respondent 
No. 11 whereas the President and the 
Members of the Managing Committee who 
have entered appearance have in their 
arguments supported the case of the peti- 
tioner. The petitioner has brought on re- 
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cord a copy of the proceedings of the 
Managing Committee (Annexure 16) af 
which six members of the Managing Com- 
mittee were present which discussed the 
question of the Secretary issuing the 
letter of appointment to respondent 
No, 11 without consulting the Managing 
Committee and decided to permit the 
petitioner. to carry on the duties of Head- 
master as he was already carrying on 
such duties. The respondent (No. 11) has 
denied that any such meeting was held. 
Be that as it may, the explanation of the 
Secretary that the Managing Committee 
did not require to be consulted after the 
receipt of the approval of the District 










person who would be approved by the 
District Education Officer and in vie 
of this commitment no further consulta- 
tion was necessary. This is factually 
wrong. Paragraph 6 of the resolution in 


master. It cannot, therefore, be said that 
the selection was left into the hands of 


Officer in respect of the approval. it is 
open to the Managing Committee to file 
an appeal against that order. It cannot, 


before the Managing Committee. 
powers of the Secretary are well defined 
in the Managing Committee Rules and he 
can act only under the direction and con- 
trol of the Managing Committee as will 
appear from R. 34 (1) (a) of the Managing 
Committee Rules which is as follows :-— 
“34. Powers and duties of the Secre- 
tary— (1) (a) The Secretary shall subject 
to the control and direction of the Com-~ 
mittee, be responsible for the proper ad=- 
ministration of the affairs of the Com= 
mittee, and the school. He shall carry 
on correspondence ‘with proper authori- 
ties on behalf of the Committee and shall 
perform such functions and exercise such 
powers as may be prescribed by these 
rules or may be delegated or assigned to 
him by the Committee.” 
The letter of appointment issued by him, 
contained in Annexure 10, was also, 
therefore, without jurisdiction, 
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10. It is further necessary to con- 
sider the second point raised by learned 
counsel because his contention is that in 
the absence of any order of approval 
passed within 15 days. such an approval 
must be deemed to have been given and 
the petitioner must, therefore. be deem- 
ed to have been appointed. If this argu- 
ment were to be accepted it would mean 
that this Court must declare that the pe- 
titioner had been appointed and pass ne- 
cessary orders on that basis. If, however, 
this argument is not accepted the order 
passed in this case will have to be dif- 
ferent. 


: 11. Learned counsel for the pe- 

titioner has urged that Rule 5 of the Ap- 
. pointment Rules must be deemed to be 
mandatory. Firstly because it uses the 
word “shall” in respect of sending the ap- 
proval and secondly because it provides 
a time limit of a fortnight frem the re- 
ceipt of the proposal sent by the Manag- 
ing Committee, It is urged that it is man- 
datory on the part of the District or the 
Sub-divisional Education Officer to send 
the approval within the time prescribed. 
It is further urged that it must be taken 
that the intention of the rule making 
authority is to make it a mandatory duty 
on the part of the officer to give the ap- 
proval within the time allotted and in 
the absence of such approval it must be 
deemed to have been given. 


12. The aforesaid Rule 5 of the 
Appointment Rules which requires inter- 
poe in the present case is as fol- 
ows i— 


The Managing Committee shall subs 
mit a copy of the advertisement, the ap- 
plications received with a tabular state- 
ment and its recommendations to the 
Sub-Divisional Education Officer in the 
case of appointments of Assistant Tea- 
chers and to the D. E. O. in case of ap- 
pointments of Headmaster, for approval. 
The D. E. O. or the S€. D. E. O. as the 
case may be shall send his approval 


within a fortnight of the receipt of the 
proposal. If he differs from the recom- 


mendations of the Managing Committee, 
he shall record in writing the reasons for 
his difference. While recommending the 
Managing Committee shall submit three 
names for each post in order of prefer- 
ence recording reasons for the prefer- 
ence, The Managing Committee may ap- 
peal to the D. E. O. in case of difference 
of opinion with S. D. E. O. in matters 
of appointment of Assistant Teachers and 
to the President, Board of Secondary 
Education in the case of diference of 
opinion with D. E. O. for the appoint- 
ment of Headmaster. The decision of 
the D. E. O. or the President, as the 
case may be. shall be final. A copy of 
the joining report of the teacher er the 
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Headmaster is to be submitted to the ap- 
proving authority within a month,” 

13. Learned counsel has urged 
that in cases where the Legislature pro 
vides a time limit for the doing of a thing 
the provision must be held to be manda 
tory.. In support of this proposition he 
has placed reliance on the decision in the 
case of Barker v. Palmer, ( (1881) 8 QBD 
9). In this case their Lordships were 
considering the question of interpreta- 
tion of the terms of Rule 7 of Order VIII 
of tae County Court Rules, 1875 which 
required that “the summons in an action 
brought to recover lands shall be de- 
livered to the bailiff forty clear days at 
least before the returned day and shall 
be served thirtyfive clear days before the 
returned day thereof”. l 
Grove, J. observed :— . 

“The rule is, that provisions with res- 
pect to time are always obligatory un- 
less a power of exteriding the time is 
given to the Court, and there is no such 
power here”, 

The learned Judge held that the ‘words 
of the rule were peremptory and in this 
Lopes, J. agreed with him. 

14, His next argument is that 15 
days having elapsed in the present case 
the condition became impossible of ful- 
filment and in that view of the matter 
the condition must be deemed to have 
been complied with. In other words, the 
apprcval not having been sent within 15 
days it must be deemed to have been 
given For this proposition learned coun- 
sel has placed reliance on Maxwell who 
in his Interpretation of Statutes, 12th 
Edition, page 326, has stated the law as 
ffollovs :— 


“Enactments which impose duties 
upon conditions are, when these are not 
construed as conditions precedent to the 
exercise of a jurisdiction, subject to the 
maxim, lex non cogit ad impossibilia. 
They are understood as dispensing with 
the rerformance of what is prescribed 
when performance of it is impossible.” 

15. In order to find out the prin- 
ciples which would govern the interpre- 
tation of the rules such as the present 
one. it would be necessary to refer to 
some cases where the law has been laid 
down. It is well established that it is 
impossible to Jay down any general rule 
for determining whether a provision is 
imperative or directory. In this connec- 
tion Maxwell has himself quoted the ob- 
servations of Lord Campbell, Lord Chan- 
cellor, (at page 314) which say— 

“It is the duty of the Courts of Jus- 
tice to try to get at the real intention of 
the Legislature by carefully attending to 
the whole scope of the statute to be con- 
strued.” ` 
and the observation of Lord Penzance +o 
the effect— 
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“that in each case you must look to 
the subject-matter; consider the import- 
ance of the provision that has been disre- 
garded, and the relation of that pro- 
vision to the general object intended to 
be secured by the Act; and upon a review 
of the case in that aspect decide whether 
the matter is what is called imperative 
or only directory.” 


In the case of State of U. P. yv. Manbo-< 
dhan Lal Srivastava, AIR 1957 SC 912 
their Lordships were considering the in- 
terpretation of Article 320 of the Consti- 
tution of India and referred with approval 
to the following observations of the Ju- 
dicial Committee of the Privy Council in 
the case of Montreal Street Rly. Co. v. 
Normandin (1917 AC 170) = (AIR 4917 
P.C. 142):— 

a E The question whether provi- 
sions in a statute are directory or impera~ 
tive has very frequently arisen in this 
country, but it has been said that no 
general rule can be laid down, and that 
in every case the object of the statute 
must be looked at. The cases on the 
subject will be found collected in Max- 
well on Statutes. 5th ed., P. 596 and fol- 
lowing pages. When the provisions of a 
statute relate to the performance of a pub- 
lic duty and the case is such that to hold 
null and void acts done in neglect of this 
duty would work serious . general incon- 
venience, or injustice to persons who have 
no control over those entrusted with the 
duty. and at the same time would not 
promote the main object of the Legisla- 
ture. it has been the practice to hold such 
provisions to be directory only. the ne- 
glect of them, though punishable, not af- 
fecting the validity of the acts done.” 
‘The principle aforesaid was adopted by 
the Federal Court in the case of Biswa- 
nath Khemka v. King Emperor, (1945 
F. C. R. 99 = A. I. R, 1945 F. C. 67) in 
which their Lordships of the Federal 
Court were construing the provision of 
Section 256- of the Government of India 
Act. In the case before their Lordships 
of the Supreme Court they held. that 
despite the use of the word “shall” the 
provision in Article 320 (3) -(c) of the Con- 
stitution is directory. l 

16. In the case of Mahesh Prasad 
Sinha v. Manjay Lal (A. I. R. 1964 Pat. 
53) a Division Bench of this Court was 
considering the question whether the re- 
quirements under the proviso to sub- 
Section (1) of Section 83 of the Repre- 
sentation of the People Act is mandatory 
or directory and in this connection quo- 
ted extensively the principles laid down 
in Maxwell’s Interpretation of Statutes, 
Halsbury’s Laws of England and Suther- 
land Statutory Construction. The fol- 
lowing passage in Article 656 of the 
Malsbury’s Laws of England, 3rd Edition, 
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volume 36, at page 435 which has been 
quoted there may be usefully reproduc- 
ed here:— 

_. Although no universal rule can be 
laid down, provisions relating to the steps 
to be taken by the parties to legal pro- 
ceedings in the widest sense have been 
construed. with some regularity as man- 
datory; and it has been observed that the 
practice has been to construe provisions 
as no more than directory. if they relate 
to the performance of a public duty. and 
the case is such that to hold null and 
void acts done in neglect of them would 
work serious general inconvenience, or 
injustice, to persons who have no con- 
trol over those entrusted with the duty, 
without at the same time promoting the 
main object of the legislature.” 

It is also worthwhile to quote a passage 
from Crawford’s Statutory Construction 


at page 515, quoted there, which is as 
follows:— 
auteur: if the provision involved re- 


Jates to some immaterial matter where 
compliance is a matter of convenience 
rather than substance, or directs certain 
actions with a view to the proper, order= 
ly, and prompt conduct of public business, 
the provision may be regarded as direc- 
tory, but where it directs acts or pro- 
ceedings to be done in a certain way and 
indicates that a compliance with . such 
provisions is essential to the validity of 
the act or proceedings. or requires some 
antecedent and pre-requisite conditions 
to exist to the exercise of the power. or 
be performed before certain other powers 
can be exercised, the statute may be re~ 
garded as mandatory.” 

17. I am tempted to quote from 
Maxwell, 11th edition, page 369, 
statement of the law under the heading 
a E of Publice Duty". It is 
said:— 

_ “On the other hand, where the pres- 
cription of a statute relates to the per- 
formance of a public duty, and where 
the invalidation of acts done in neglect 
of them would work serious general in- 
convenience or injustice to persons who 
have no control over those entrusted 
with the duty yet not promote the essen- 
tial aims of the legislature. such pres- 
cription seems to be generally understood 
as mere instructions for the guidance and 
fovernment of those on whom the duty 
is imposed, or, in other words, as direc- 
tory only. The neglect of them may be 
penal, indeed, but it does not affect the 
validity of the act done in disregard of 
them, It has often been held. for inst- 
ance, when an Act ordered a thing to 
be done by a public body or publig offi- 
cers and pointed out the specific time 
when it was to be done. that the Act was 
directory only and might ‘be complied 
with after the prescribed time.” 
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18. In Maxwell (12th Edition. 
page 318) there are a large number of 
eases mentioned in which statutory, Te- 
quirements have been held to be direc- 
tory. Reference is made to the’ princi- 
ple laid down in R. v. Ingram, (1697) 2 
Salk 593 in which the Riot Act of 1411 
which required justices to try rioters 
“within a month” after the riot, was 
held not to limit the authority of the 
fiustices to that space of time, but only 
to render them liable to a penalty for 
meglect. The regulations for the conduct 
of elections under the Ballot Act, 1872 
were held to be so far directory only that 
an election was not invalidated by the 
mon-Observance of them. Reference is 
made to the case of Foot v. Truro, (1725) 
1 Stra 625. The provision regarding the 
annual election of aldermen was held to 
be merely directory. 


19. It is not necessary to multiply 
illustrative cases on the point. As laid 
down in several cases one has really to 
address himself to the enactment which 
one has to construe and find out the 
intention of the Legislature as expressed 
by the language employed in the statute. 
The scope and the object of the Act or 
the Rules have to be kept in view. It 
has also to be seen as to what would be 
the result of one construction or the 
other with a view to find out the inten- 
tion of the Legislature. Keeping these 
principles in mind, I proceed to examine 
the rule aforesaid. 


20. Rule 31 of the Managing Com= 
mittee Rules gives power to the Manag- 
ing Committee “to appoint teaching and 
other staff in vacancies in the existing 
posts. to grant extension of service and 
to impose penalties on such members of 
the staff in actordance with the rules 
prescribed in that regard”. It is thus 
obvious that the Managing Committee has 
the right to appoint the teaching staff 
but this has to be done in accordance 
with the rules prescribed in that regard. 
Rule 5 of the Appointment Rules pres- 
eribes the manner in which such appoint- 
ment has to be made. It is quite clear 
from the rule aforesaid that the Manag- 
ing Committee has to send its “recom~- 
mendations” to the District Education 
Officer in the case of appointment of 
Headmaster “for approval”. It again ap- 
pears from the same rule that “while re- 
commending the Managing Committee 
shall submit three names for each posts”. 
The rule making authority thus make 
their intention quite clear by saving that 
what the Managing Committee sends is 
merely their recommendations, It further 
appears that the District Education Offi- 
cer has been given a final say in the 
matter subject to an appeal before the 
President of the Board of Secondary 
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Education. It must also be noticed that 
even the joining report of the Head- 
maser is to be submitted to the approv- 
ing authority. There is thus no doubt 
in my mind that the Managing Commit- 
tee being bound by the decision of the 
President in the matter of appointment 
does not have the absolute right in res- 
pect of appointment. Reading Rule 31 
of the Managing Committee Rules and 
Rule 5 of the Appointment Rules it is 
quite clear that the right of the Manag- 
ing Committee to appoint a Headmaster 
or a teacher is qualified and limited 
Therefore, it cannat be said that any ab- 
solute right of the Managing Committee 
is violated by the provisions of Rule 5. 
In fact this rule qualifies and restricts 
the right given to the Managing Com- 
mittee under Rule 31 aforesaid. 

21. The next question is whether 
the time limit given by the authority in 
respect of different steps to be taken must 
be deemed to be mandatory. It appears 
firstly that the District Education Officer 
is to send within a fortnight of the re- 
ceipt of the proposal of the Managing 
Committee his approval. Next it appears 
that the copy of the joining report of the 
teacher is to be submitted to the approv~ 
ing authority within a month. The ques- 
tion is whether the time limit provided 
is the essence of the matter or merely an 
instruction for the guidance of the offi 
cers concerned, 


Za. The question Is as to what 
could be the intention of the rule making 
authority in prescribing the time limit 
aforesaid. Was it merely to provide for 
a prompt disposal of business or to lay 
down that the officer concerned shall 
have no jurisdiction to send his approval 
after the expiry of the period of 15 days’ 
or that the appointment of the Head- 
master would not be legal if his joining 
report is not submitted to the approving 
authority within a month. It is quite 
clear to me that the intention of the rule 
making authority in framing the appoint- 
ment Bules is to ensure that appointments 
are made in accordance with the proce- 
dure prescribed in respect of the doing 
of a thing and not in respect of the time 
within which the thing is required to be 
done. The essence of the matter con- 
tained in Rule -Ð seems to me to be tha 
the Managing Committee cannot make an 
appointment on its own without refer- 
ring the matter to the District Education 
Officer, In the same way the Managing 

stee cannot make an appointment 
of a teacher against the wishes of the 
approving authority. If there be a dif- 
zerence of opinion between the two a 
right of appeal has been given to the 
Managing Committee. The rule making 
authority has further made it clear that 
fhe decision of the President of the Board 
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shall be final, Obviously, therefore, ap- 
pointment cannot be made by the Manag- 
ing Committee except after obtaining the 
approval of the District Education Off- 
cer or of the President of the Board on 
appeal against the decision of that off- 
cer. It is obvious that these provisions 


within which the District Education Offi- 
cer or the Sub-Divisional Education Of- 
cer is to send his approval is not a matter 
which can be said to be the essence of 






in such cases an unbriddled authority to 
make an appointment without such ap- 


have become infructuous if it were to 
be held that the approval shall be sent 
within ti 


mind, therefore, the provision of 

time is nothing more than a direction to 

the officers concerned to send their ap- 

proval within a certain period as it is in 

the case of submission of the joining re-« 
ort of the appointed Headmaster, 

23. It is well settled that where 
the time Hmit is not the essence of the 
law it is not to be held to be manda- 
tory. In the case of Barker v, Palmer 
aforesaid the question related to the pro- 
cedure in Court and it is well settled that 
provisions relating to such procedure are 
generally considered to be imperative. 


The same principles do not, however, 
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apply to duties to be performed by pub- 
lic officers. It is well settled that where 
duties are to be performed by public 
officers the time limit prescribed for such 
performance are generally directory 
rather than mandatory. 

24, I am, therefore, led to the ir- 
resistible conclusion that the time limit 
of a fortnight prescribed by Rule 5 is not 
mandatory and, therefore. in the circum- 
stances of the present case it cannot be 
accepted that the approval not having 
been sent within a fortnight it must be 
deemed that the recommendation of the 
Managing Committee to appoint the peti- 
tioner as Headmaster had been approved 
by the District Education Officer. In my 
view, it may be a dereliction of duty on 
the part of the District Education Offi- 
cer not to send the approval within a 
fortnight. That does not, however, have 
the effect of invalidating the approval 
sent by him after the aforesaid period. 
In the present case the District Educa- 
tion Officer did send his approval with 
regard to respondent No. 11. On the 
ground of delay alone it cannot be said 
that the aforesaid approval was illegal 
and the petitioner must be deemed to 
have been appointed, This argument of 
learned counsel must, therefore. be re- 
fected, 


25. There is a point raised by 
learned counsel for respondent no. 11 to 
the effect that the present application is 
mot maintainable because the Managing 
Committee as such has not been impleaded 
to the present petition, This argument is 
of no avail because all the members of the 
Managing Committee have been im- 
pleaded individually. 

26. The second point raised by 
learned counsel for the respondents is 
that the petitioner has no locus standi to 
challenge the order for the reason that 


the had merely been selected by the 


Managing Committee for appointment. 
Learned counsel has placed reliance in 
this connection on the observation of the 
Supreme Court in the case of Dr. Shi- 
vendra Bahadur v. Governing Body, 
Nalanda College, Bihar Shariff, (AIR 
1962 SC 1210) which is as follows :— 


“In order that mandamus may issue 
to compel the respondents to do some~ 
thing it must be shown that the Statutes 
impose a legal duty and the appellant has 
a legal right under the Statutes to en- 
force its performance.” 

The facts of that case were entirely dif- 
ferent from those of the instant case. 
The appellant of that case had been ap- 
pointed the Principal of the College for 
some time. Subsequently he had been 
removed and another person was appoint- 
ed after proper advertisement and he 
challenged the appointment of the new 
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Principal. It was held bythe High Court 
that his own appointment was not vali 

and the appointment of the other person 
was valid. In such circumstances their 
Lordships held that the appellant of that 
case did not have any legal right entitl- 


- ing him to get an order for appointment 


or reinstatement. In the present case the 
facts are entirely different and th2 law 
laid down there has no application. In 
the present case the petitioner has the 
right to be considered by the Cistrict 
Education Officer for appointment. Under 
certain wrong assumptions the District 
Education Officer did not consider the 
question of approval of the recommenda~ 
tion of the Managing Committee for the 
appointment of the petitioner. In the 
case of Dr, C. M. Srivastava v, State of 
Bihar, (1972 Pat LJR 182) = (1972 Lab 
IC 1325 FB) I had an occasion to consi- 
der this question and I have expressed 
similar views. l 

27. In the result, I find that the 
order of the District Education Cfiicer 
contained in Annexure 8 and the letter 
of appointment issued by the Secretary of 
the school (Annexure 10) both cannot be 
sustained. Accordingly they are quasned. 
The District Education Officer is now 
directed to consider the proposal of the 
Managing Committee afresh and come to 
his conclusions in the light of the obser~ 
vations made above. This application is 
accordingly allowed, In the circumstances 
of this case, however. there would be no 


order for costs, 
Application allowed. 
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SHAMBHU PRASAD SINGH AND 
A. N. MUKHABUJI, JJ. 
Shiva Narayan Sah and others, Ap- 
pellants v. Baidya Nath Prasad Tiwary 
and others, Respondents, 


A. F, A. D. No. 560 of 1969, D/~ 2-3- 
1973, against order of J. Rahman, Sub-J., 
3rd Court, Muzaffarpur, D/- 26-7-1969. 


‘ Index Note:— (A) Transfer of Pro- 


perty Act (1882), S. 54 — Sale — Price 
part-paid — Title if passes with regis- 


tration of deed. 


Brief Note:— (A) When the sale 
deed stipulates payment of balance price 
during exchange of equivalents (balance 
amount and registration receipt) and 
mentions only “putting buyer in posses- 
sion” (but possession was not delivered), 
even if it does not expressly postpone 
passingeof the title till discharge of “he 
consideration due and bulk of the consi- 


deration (more than 3/4ths the total) 
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S. N. Sah v. B. N, P. Tiwary 


A.I. R. 


also has been paid, the title will not 
pass with the registration of the deed, It 
will, only during the exchange of the 
eduiva:-ents, - 

When the balance is tendered with- 
in reasonable time the title will pass 
withou: fail, irrespective of a refusal of 
the vendor to receive the money and his 
contracting another sale after cancelling 
tte registered deed. (He has no option to 
do so). AIR 1949 Pat 364 and AIR 1950 
Pat 28E and AIR 1952 Pat 263, Followed; 
ATR 1917 Pat 514 and AIR 1938 Pat 505, 
Distinguished. (Paras 6 and 7) 


Index Note: (B) Transfer of Pro- 
perty Act (1882), S. 55 (5) (b) — Pay- 
ment of purchase money -— Buyer’s duty 
~ Extent of. l 

Brief Note:— (B) S. 55 (5) (b) does 
not require the buyer to deposit pur- 
chase money in court when his tender is 
refused by the seller. As such, his ten- 
der will not become invalid for non- 
deposit. AIR 1950 Madh Bha 72 and AIR 
£928. Cal 874, Distinguished. (Para 8) 

Index Note:— (C) Civil P. C. (1908), 
S. 100 —- Second appeal — Interference 
in — Non-discussion of evidence by first 
appellate court — When no ground, 


Brief Note:— (C) Where the trial 
Court had fully discussed the evidence 
and its views and judgment have been 
affirmed in first appeal, non-discussion of 
the evidence by the first appellate Court 
in respect of its findings of facts (those 

dings were accepted in second appeal 
alse) is immaterial, (Para 10) 

Index Note:— (D) Transfer of Pro- 
perty Act (1882). S. 83 — Deposit of 
mortgage money in court — If non-depo- 
sit hits redemption suit. ; 

Brief Note: (D) Depositing mort« 
gage money in court is one of the three 
ways (the other two are tender under 
S5, 60 and filing suit under S, 91) avail« 
able to mortgagor before filing a redemp- 
tion suit and he is free to choose any 
one of them. Therefore non-deposit in 
court cannot fail his suit, AIR 1926 Pat 


512, Follewed, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1952 Pat 263, Panchoo Sahu v. 
Janki Mandar : ~ 6 
AIR 1950 Madh Bha 72. Gopiram 
Xashiram v, Shankar Rao 8 


AIR 1950 Pat 288, Motilal Sahu v. 


Usrah Warain Sahu 6 
AIR 1949 Pat 364 = ILR 27 Pat 122, 
ee Murtaza Hussain v. Abdul 

6 


Rahman 
AIR 1938 Pat 505 = 20 Pat LT 157, 
Radhamohan akur v. Bipin 
Behari Vitra - ~ €6 
ATR 1928 Cal 874 = 32 Cal WN 
1082, Rakhal Chandra v. Baikun- 
tha Nath 


1973 S. N. Sah v. B. N. P. Tiwary 
AIR 1926 Pat 512 = ILR 6 Pat 102, 
Dinanath Rai v, Rama Rai 11 


AIR 1917 Pat 514 = 2 Pat LJ 168, 
Makhanlal Marwari v. Hanuman 
Bux 6 
S. C. Mukharji and L. N. Yadav, for 
Appellants; H. S. Chatterji. B. P, Samai- 
yar and Mrs, Indu, for Respondents. 


JUDGMENT :— This Second Appeal 
by the defendants is directed against the 
concurrent judgment of the courts below 
decreeing the suit of the plaintiffs, The 
suit was for a declaration that the origi- 
nal plaintiff whose heirs are respondents 
before this Court acquired valid title to 
Schedule 1 property by a registered sale 
deed dated 18th March, 1960 and ‘was 
entitled to the custody of the registra- 
tion receipt of the said deed on payment 
of Rs. 765/- in favour of defendants first 
party and Rs, 1300/- in favour of defen- 
dants second party. The original plaintiff 
also sought a direction that defendants 
second and third parties be ordered to 
deposit the deed of mortgage by condi- 
tional sale and the registration receipt 
in token of payment of Rs, 1300/~ in 
court and to give up possession of the 
disputed property in her favour. 

2. The admitted facts are that on 
8rd December, 1956 defendant No. 1 exe- 
cuted a deed for Rs, 1300/- in favour of 
defendant No. 2 in respect of the disput- 
ed property. According to this deed the 
property was to go back to defendant 
No, 1 on payment of the amount afore- 
said if paid before 13th Baisakh, 1371 Fs 
(corresponding to 9th May. 1964). If the 
amount was not paid by that date the 


property was to become absolute pro- 
perty of defendant No. 2, On 18th of 
March, 1960 defendant No, 1 sold the 


disputed property to the plaintiff under 
a registered sale deed (Exhibit 5/a) for 
a consideration of Rs. 3500/-. Out of this 
Rs, 1200/- was paid in cash, Rs, 1535/- 
was left in deposit for payment to dif- 
ferent creditors including defendant No. 
2 or defendant No, 1 and the remaining 
amount of Rs. 765/- was to be paid at 
the time of exchange of equivalents, On 
18th of April, 1960 defendant No. 1 by a 
-registered deed cancelled the aforesaid 
sale deed, On 23rd of April. 1960 he exe- 
cuted another registered sale deed in 
favour of defendant No. 3. The conside- 
ration of this sale deed was also Rupees 
3500/-. It may be stated here that defen- 
dant No. 3 is the step-mother of defen 
dant No. 2. 
3. The main question which arises 
for decision in the appeal is whether 
title had passed to the plaintiff before 
the execution of the sale deed by defen- 
dant No. 1 in favour of defendant No. 3 
on 23rd of April, 1960, According to the 
case of the plaintiff, title passed to her 
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with the execution and registration of 
the sale deed. According to the case of 
the appellants, title could pass only on 
payment of full consideration at the time 
of exchange of equivalents and as full . 
consideration was not paid before the 
date of cancellation deed or execution of 
the sale deed in favour of defendant 
No. 3. the plaintiff could not acquire any 
title in the property by virtue of Exhi- 
bit 5/a, The case of defendant No, 2 fur- 
ther was that the deed dated 3rd De- 
cember, 1956 was not a deed of mort- 
gage by conditional sale but it was a 
deed of sale with condition of re-pur- 
chase and, therefore, the deed could not 
be redeemed, It may be stated here that 
the case of the plaintiff further was that 
much before the date of cancellation, she 
had tendered Rs, 765/- to defendant No. 
1 and Rs. 1300/- to defendant No. 2 and 
they had refused to accept the amount. 

Se The courts below have accepted 
the case of the respondents that title 
passed to the original plaintiff with the 
execution and registration of the sale 
deed, They have further accepted their 
case that the balance of consideration 
money of Exhibit 5/a and the mortgage 
money under the deed dated 3rd Decem- 
ber. 1956 was tendered by the original 
plaintiff in March. 1960 to defendants 1 
and 2 respectively and they refused to 
accept the money, They have further 
held that the deed dated 3rd December, 
1956 was a deed of mortgage by condi- 
tional sale and could be redeemed, 

5. Mr. S. C., Mukherji, learned 
counsel for the appellants. has urged 
three points before us; (i) that accord- 
ing to the terms of Exhibit 5/a, the sale 
deed dated 18th March, 1960, title could 
not pass to the vendee until full conside- 
ration money was paid: (ii) the courts 
below have erred in holding that the 
deed dated 3rd December 1956 was a 
deed of mortgage by conditional sale and 
could be redeemed — it was a deed of 
sale with condition of re-purchase; and, 
(iii) the court of appeal below, the final 
court of fact, has not considered the rele- 
vant evidence on the question of tender 
of the balance of consideration money 
and the money under the deed dated 3rd 
December, 1956. 


6. In support of his first conten- 
tion Mr. Mukherji has placed before us 
Exhibit 5/a. The document. after stating 
how the consideration money was to be 
paid, recites “in short, having received 
the entire consideration money in full, I 
put the claimant in possession of the 
land and house described in column No. 
5”, According to Mr. Mukherji tkis reci- 
tal in the sale deed clearly shows that 
title was rot to pass until the entire con- 
sideration money was paid. He has fur- 
ther contended that the facts that the 
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registration receipt was with the vendor 
and possession was not delivered to the 
vendee also show that title was not to 
pass till exchange of equivalents, He has 
also drawn our attention to a recital in 
the deed according to which, as a-ready 
stated, Rs. 765/- was to be paid at thd 
time of exchange of equivalents. Cn the 
other hand, Mr, R., S. Chatterji, learned 
counsel for the respondents, has submit~ 
ted that as bulk of the consideration 
money which was to be paid to defen- 
dant No. 1 was already paid and the 
document does not expressly say that 
title was not to pass till the payment of 
the balance of the consideration maney; 


title did pass to the vendee with the 


execution and registration of the ceed. 
We have examined the authorities cited 
by learned counsel for the parties, 


Three of the decisions relied on by 
Mr. Mukherji are G) Md, Murtaza Hus- 
sain y. Abdul Rahman, AIR 194¢ Pat 
364; (i) Motilal Sahu v., Ugrah Narain 
Sahu, AIR 1950 Pat 288; and, (iii) Pan- 
choo Sahu v, Janki Mandar, AIR 1952 Pat 
963. All these three are Bench decisions 
of this Court and they do support the 
contention of Mr. Mukherji. Of the cases 
relied on by Mr. Chatterji: Makhanlal 
Marwari v. Hanuman Bux, 2 Pat LJ 168 
= (AIR 1917 Pat 514) and Radhamonan 
Thakur v. Bipin Behari Mitra, ATR 1938 
Pat 505 are also Bench decisions of this 
Court, These decisions are distinguishable 
on facts, Relying on the decisions cited 
by Mr. Mukherji. we hold that according 
to the terms of Exhibit 5/a title did not 
pass to the vendee with the execution 
and registration of the deed. It was to 
pass at the time of exchange of equiva- 
lents when the vendee was required to 
pay the balance of the consideration 
money to the vendor and the vendor was 
to nang over registration receipt to the 
vendee, 


7. It is, however, argued by Mr. 
Chatterji in the alternative that even if 
title under Exhibit 5/a did not pass to 
the vendee on 18th March, 1960, it did 
pass when she tendered Rs, 765/-. the 
balance of the consideration money to 
defendant No. 1 and he refused to accept 
it, Two of the plaintiffs witnesses. name~ 
ly. P.Ws. 2 and 4, have stated in their 
evidence that the original plaintiff did 
tender the amount of Rs. 765/- to defan- 
dant No, 1 in March, 1960 and he refus- 
ed to accept it and hand over the regis- 
tration receipt, is evidence has been 
accepted by both the courts below, Their 
finding, therefore, that there was tender 
by theeoriginal plaintiff of the balance 
of the consideration money and refusal 
by defendant No. 1 to accept the same 
is a finding of fact and cannot be chal. 
lenged in the second appeal, The original 
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plaintiff did all what she was required 
to Jo for the exchange of equivalents, It 
was defendant No. 1. the vendor, who 
refused to perform his part, 


In our opinion, therefore. title did 
pass to the vendee of Exhibit 5/a in 
March, 1960 when she tendered the 
balance of consideration money to defen- 
dant No, 1. It was not open to. defen- 
dant No, 1 to refuse to accept the 
amount which owas offered within a 
reasonable time and then to cancel the 
sale deed and execute another sale deed 
in respect of the same property in favour 
of respondent No. 3. Therefore, though 
we differ from the courts below that 
title under Exhibit 5/a passed to the ven- 
Cee with the execution and registration 
of the deed we find that it did pass be- 
fore execution of the deed of cancella- 
tion on 18th April, 1960 and execution} 
and registration of Exhibit C. the sale 
deec by defendant No. 1 in favour of 
defendant No. 3 


3, Mr. Mukherji has next con- 
tendad that since the vendee did not 
deposit the balance of the consideration 
money in court on the alleged refusal by 
defendart No. 1. it cannot be taken to 
be a valid tender in the eye of law. In 
support of this contention he has relied 
on two decisions: Gopiram Kashiram V. 
Shankar Rao. AIR 1950 Madh Bha 72 
and Rakhal Chandra Chakladdar v. Bai- 
kuntna Nath Barai, AIR 1928 Cal 874. 
In Gopi Ram Kashi Ram’s case the ap- 
peal before the High Court arose out of 
a sut for possession and mesne profits. 
In that suit the defendant took a plea 
that he was willing to pay the mortgage 
money tc the plaintiff and, therefore, the 
suit should be dismissed, In these cir- 
cumstances, it was observed that mere 
seadiness on the part of the mortgagor 
to pay the debt was not sufficient and 
mon should have been deposited in 
court. 


In Rakhal Chandra Chakladar’s case 
the observation that the plea of tender 
holds gocd only if that is accompanied 
by deposit in court was made with re- 
ference to Section 150 of the Bengal 
Tenancy Act. Of course. their Lordships 
also referred to Section 38 of the Con- 
tract Act. These cases, therefore, in our 
opinion, cannot be considered as autho- 
rity for tne proposition that if tender is 
not accompanied by deposit in court, title 
would not pass to the vendee if he ten- 

ihe consideration money to the 
vendor within a reasonable time and the 
vendor refuses to accept it. Section 55 
(5) (b) of the Transfer of Property Act 
itself says that the buyer is bound to 
pay or tender at the time and place of 
completing the sale, the purchase money 
tc the seler or such person as he di- 
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rects, The section does not say that if 
there is a tender and there is a refusal 
by the seller the buyer is bound to make 
a deposit of the purchase money in court. 
So far as sale deeds are concerned, they 
are to be governed by the provisions of 
the Transfer of Property Act. Therefore, 
there is no substance in the aforesaid 
contention of Mr, Mukherji, 

9. The contention of the appel- 
lants that the deed dated 3rd December, 
1956 was not a mortgage by conditional 
sale but a sale with a condition of re- 
purchase, rather a deed of out and out 
sale was not allowed to be raised in the 
courts below on the ground that no 
such plea was raised in the written 
statement of defendant No, 1 or that of 
defendant No. 3. The court of appeal be- 
low further on examination of that deed 
held that it was a deed of mortgage by 
conditional sale and was redeemable. 
The deed has not been translated and 
included in the paper book. 


Therefore, it is not possible for us 
to take a different view on the question 
from that taken by the courts below. It 
may be stated here that even according 
to the written statement of defendant 
No. 3 the deed was redeemable, He only 
asserted that it could not be redeemed 
before 13th Baisakh, 1371 Fs. According 
to the observation made by the court of 
appeal below this was just contrary to 


. what was recited in the deed. namely. it 


was redeemable before the aforesaid 
date. Thus, we find no substance in the 


second contention of Mr. Mukherii 
either. 

10. As to the last contention of 
Mr. Mukherji that the court of appeal 


below has not considered the evidence, 
we find that it is true that the court of 


_jappeal below has not discussed the evi- 


dence of the witnesses in detail but its 


judgment was one of affirmance. The 
trial Court has discussed the evidence of 
witnesses in detail and the court of ap~ 
peal below has agreed with the view 
taken by that court. In that view of the 
matter, the judgment of the lower ap- 


jpellate Court cannot be said to be bad 


in law on the ground that it has not dis- 
cussed the evidence of the witnesses on 
the question of tender of the balance of 
consideration money of Exhibit 5/a and 
of mortgage money under the deed dated 
3rd December, 1956 in detail We have 
already accepted the findings of the 
court below while dealing with the first 
contention of Mr. Mukherjee. 


11. Mr. Mukherji has also argued 
that no decree for redemption of the 
deed dated 3rd December, 1956 could be 
passed because the mortgage money was 
not deposited in court as required by 
Section 83 of the Transfer of Property 


R. P. Singh v. 
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Act. It is not necessary for a mortgagor 
to deposit the mortgage money in court 
before instituting a suit for redemption. 

ree remedies are open to him: (i) he 
may tender the mortgage money pri- 
vately to the mortgagee under Section 60 
of the Transfer of Property Act; (ii) he 
may deposit the money in court under 
Section 83 of that Act; or, (iii) he may 
institute a suit for redemption under 
Section 91 of the Act, He can avail him- 
self of any of these remedies and cannot 
be compelled to resort to any one of 
the remedies in particular. A suit for 
redemption cannot fail on the ground of 
non-deposit of money in court is also 
supported by a Bench decision of this 
Court in Dinanath Rai v, Rama Rai, ILR 
6 Pat 102 = (AIR 1926 Pat 512), 

12. For the foregoing reasons. we 
find no merit in the appeal and it is, acs 
cordingly, dismissed with costs. 

Appeal dismissed, 


AIR 1973 PATNA 389 (V 60 C 124) 
B. D, SINGH, J. 

Ram Padarath Singh Petitioner wv 
Baidyanath Prasad and others, Respon- 
dents. 

Civil Writ Jrdn. Case No. 1346 of 
1972, D/- 22-1-1973. 

Index Note:— (A) Bihar Panchayat 
Election Rules (1959), Rr. 75 and 77 — 
Provisions of, are mandatory — (X-Ref: 
— Civil P. C. (1908), O. 6, R. 15) — (X- 
Ref: Representation of the People Act 
(1951), S. 86). 

Brief Note: (A) Where the elec- 
tion petition and the accompanied affi- 
davit were not verified as required under 
Rule 75 (1) read with the provisions of 
Order 6 Rule 15 and Order 19 Rule 3 
of the Civil P. C. and also the petition 
was not accompanied by a separate list 
setting forth particulars about corrupt 
practice as required under Rule 75 (2) (a), 
the non-compliance was fatal and the 
petition was liable to be summarily dis- 
missed by the Magistrate suo motu 
under Rule 77. The scope of Rule 77 is 
much wider than that of Section 86 of 
the Representation of the People Act. 

(Paras 9 to 12) 

Index Note:-— (B) Evidence Act 
(1872), S. 115 — Principles .of acquies- 
cence and estoppel when not applicable. 
f Brief Note:— (B) In an election peti- 
tion. the Tribunal set aside the election 
of the returned candidate, Writ petition 
was preferred against that order on the 
ground that the Tribunal failed in its 
duty. to summarily dismiss the election 
petition for non-compliance with R. 75 
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390 Pat. [Prs, 1-4] R. P, Singh v. Baidvenath Prasad (B. D. Singh J$ 
On ATR 1961 Pat 189 = 22 Ele ER 206, 


of Bihar Panchayat Election Rules, | 
objection that the writ petitioner having 
contested the election had acquiesced to 


the jurisdiction and was estopped from. 


taking such plea. it was held that the 
principles of acquiescence and estoppel 
would not apply in such a case, 


(Para 15} 
Index Note:— (C) Civil P., C, (1908), 
O. 20, R. 4 and O. 14, R. 2 — Duty of 


trial Court to pronounce opinion on all 


issues. 
Brief Note:— (Cj) Notwithstanding 
the provisions of O, 14, R, 2. in appeal- 
able cases, the trial Court should pro- 
nounce its opinion on all issues so as to 
avoid remand if the appellate Court dif- 
fers from the trial Court on preliminary 
issue, AIR 1954 SC 202, Relied on. 
(Para 16) 
Index Note:— (D) Constitution of 
India, Art, 226 — Writ petition against 
order in election petition — Objection re- 
garding defects in election petition not 
raised before Election Trib — They 
can be raised in writ petition — Obser- 
vations in 1967 BLJR (Notes) 27, Dissent- 
ed from, (Para 16) 


Index Note:— (Œ) Constitution of 
India, Art. 226 — Power of High Court 
t ee with decision of Election Tri- 

un 


Brief Note :— (EZ) Where the Election 
Tribunal has failed to exercise jurisdic~ 
tion as bestowed upon it under the man~ 
datory rules, the question of substantial 
compliance cannot arise and the High 
Court can interfere with the decision, | 

(Pera 18) 
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11954) ILR 33 Pat 905, Bindhyachal ` 
v, S. C. Mukherjee 


1 
Thakur Prasad and Rajani Kant 
Choudhary, for Petitioner; N. P, Agar 
wala and B. P, Gupta. for Respondents. 


_ ORDER :—- This application by Ram 
Padarath Singh, the sole petitioner, under 
Articles 226 and 227 of the Constitution 
cf India, is directed against the order of 
the Election Tribunal, dated the 10th Oc- 
tober, 1972. setting aside the election of 
the petitioner as Mukhiya of Khartari 
Gram Panchayat under Chiraiya Anchal 
in the district of Champaran. 

2. In order to appreciate the 
point involved in this application if will 
be necessary to state briefly the facts. 
The election of the said Panchayat was 
held on the 29th April, 1970. and the 
petitioner was elected as Mukhiya defeat- 
ing Eaidyanath Prasad, respondent No. 1, 
by a margin of 223 votes, the latter be- 
irg the only other candidate for the office 
of the Mukhiya. Dissatisfied with the re- 
sult of the election respondent No. 1 fil- 
ed an election petition before the Elec- 
“ion Tribunal (Respondent No, 2) for set~ 
ting aside election of the petitioner on 
verious allegations, mentioned in the 
elsction petition. One of the allegations 
was! 

i “The respondent possesses jeep car 
Wo, 3259 and two tyre carts which were 
ce=n being freely used to bring voters 
from their house to the polling booths 
end from one polling booth to another 
polling booth for the purpose of bogus 
votes,” 

In the said election petition he prayed 
for setting aside the election of the peti- 
tioner and for declaring him as duly 
elected Mukhiya. 

3. The petitioner, who was respon- 
dent No. 1 in the court below. filed his 
written statement denying those allega- 
tions, The Election Officer also on his 
part submitted parawise report regard- 
ing those allegations, 

4, On the pleadings of the parties 
the Election Tribunal framed as many 
as five issues, which are as follows:— 

(I) Whether the election petition is 
ma:ntainable on the points of limitation 
anc proper verification? 


j 
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(I) Whether respondent used cor- 

rupt practices of using his jeep No. WGS- 
3259 and tyre-carts to cast votes and 
bogus votes in favour? 
._ . GI) Whether the respondent No, 1 
indulged in corrupt practices by distri- 
buting money and grains to the poor 
voters to purchase their votes in his 
favour? 

(IV) Whether a case for re-counting 
bas been made out as prayed by the 
petitioner in a separate petition filed on 


— 23-5-72? 


(V) Whether the election is fit to be 
set aside and the petitioner is entitled 
to be declared to have received the ma- 
jority of votes and is fit to be declared 
o ae of Khartari Gram Pancha- 
ya 

5. After hearing the parties and 
considering the evidence on the record 
the Tribunal held that the election peti- 
tion was not barred by limitation and it 
was maintainable and it was not neces- 
sary to order recounting, It, however, 
set aside the .election of the petitioner, 
Ram Padarath Singh, on the ground that 
he carried voters in his jeep and tyre- 
carts as alleged in the election petition. 
However, it did not declare Baidyanath 
Prasad as duly elected Mukhiya in place 
of the petitioner by the impugned order. 

6. Mr. Thakur Prasad, learned 
counsel appearing on behalf of the peti- 
tioner, has assailed the impugned order 
and submitted that the Tribunal has 
erred in not setting aside the election 
petition filed by respondent No. 1 under 
the mandatory provisions of Rule 77 of 
the Bihar Panchayat Elections Rules, 
1959, (hereinafter referred to as ‘the 
Rules’) due to non-compliance of the pro- 
visions contained in Rule 75 of the Rules. 
He referred to the relevant provision of 
Rule 75 which reads as: 

*"(1) An election petition shall con- 
tain a concise statement of the material 


facts on which the petitioner relies and - 


shall, where necessary, be divided into 
paragnaphs numbered consecutively, It 
shall be signed by the petitioner .and 
verified in the manner laid down in the 
Code of Civil Procedure, 1908 for the 
verification of pleadings, 

(2) (a) The petition shall be accom« 
panied by a list signed and verified in 
like manner setting forth full particulars 
of any corrupt or illegal practice which 
the petitioner alleges, including as fulla 
statement as possible as to the names of 
the parties alleged to have committed 
any corrupt or illegal practice and the 
date and place of the commission of each 
such practice, 


WHCREO FEED 


Learned counsel submitted that the 
above provisions under clause (1) clearly 
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require that the election petition shall 
contain a concise statement of the mate~ 
rial facts on which the petitioner relies. 
It requires the election petition to be 
signed and verified in accordance with 
the provisions of the Civil Procedure 
Code, Clause (2) (a). quoted above, re- 
quires that the election petition shall be 
accompanied by a separate list setting 
forth full particulars of any corrupt or 
illegal practice, which the petitioner al- 
leges, including as full a statement as pos- 
sible as to the names of the parties and 
various other details mentioned therein, 
Learned counsel emphasised that ac- 
cording to the said clause, the said list 
has to be signed and verified in the same 
manner as the election petition itself, If 
that is not done, the Election Tribunal 
has nq option but to summarily dismiss 
the election petition even suo moty 
under Eule 77, which reads as: 

"If there is any failure to comply 
with the provisions of sub-rules (2) and 
(3) of Rule 72. Rule 73, sub-rule (1) and 
clause (a) of sub-rule (2) of Rule 75, tha 
Election Tribunal shall summarily dis- 
miss the election petition : . 

Provided that the petition shall not 
be dismissed without giving the petition~ 
er an opportunity of being heard.” 

He urged that the above Rules 75 and 77 
ro been held to be mandatory by this 
urt. 


7. In order to substantiate his 
contention he relied on Ram -Narayan 
Yadav v. Garib Yadav, 1972 BLJR 80 = 
(AIR 1972 .Pat 164) where I myself had 
an occasion to interpret those two rules. 
He drew my attention to paragraphs 7 
to 9 of the said judgment, Relying on 
the various decisions of this Court I had 
held that the election Tribunal ought to 
dismiss the election petition summarily 
under Rule 77 of the Rules for non-veri~ 
ficatior. of the petition and the list as 
required by law. U. N. Sinha, J. on the 
19th December, 1966, in the case of 
Upendra Jha v. Kinu Khan, C, W., J. C. 
28 of 1965 disposed of on 19-12-1966 (Pat) 
had held in paragraph 4 of the judg- 
ment that although the. elected Mukhiya 
had not taken any preliminary objection, 
challenging the verification of the elec- 
tion retition, nevertheless, on the elec- 
tion petition, as it stood, the election 
petiticn ought to have ‘been summarily 
dismissed, It was the duty of the Elec- 
tion Tribunal tò summarily dismiss the 
election petition for non-compliance of 
the requirements of Rule 75 (1). In an 
earlier case in Phani Bhusan Singh v. 
The Election Tribunal, Dhanbad. C. W. 
J. C. 98 of 1971. disposed of on 28-6-1971 
(Pat) I also came to the same conclusion, 
and observed that reading Rules 75 and 
77 together, the intention of the rule~ 
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making authority was clear that if the 
election petition was not verified in ac- 
cordance with the provisions contained 
under Rule 75 read with Order VI, Rule 
15 of the Code, no discretion is left with 
the Tribunal. who, is duty bound to dis- 
miss the election petition summarily, On 
that point the provisions contained under 
the Representation of the People Act are 
not pari materia with the provisions con- 
tained in Rules 75 and 77 of tbe Rules. 
No question of substantial compliance 
arises under Rules 75 and 77, 

8. In Ram Narayan Yadav’s case, 
1972 BLJR 86 = (AIR 1972 Pat 164) 
another unreported judgment of G, N. 
Prasad. J, in C. W. J, C, 549 of 1966 (Ku- 
sum Lal Yadav v., Sihip Lal Yadav), dis- 
posed of on 7-2-1967 (Pat), was referred. 
His Lordship had also observed that so 
far as the Representation of the People 
Act is concerned, it is now well settled 
that the provision as to verification of 
the election petition is directory and not 
mandatory. Therefore. it must follow as 
a necessary corollary that the Election 
Tribunal has power to allow appropri- 
ate amendment in the verification, The 
same principle cannot be engrafted upon 
Rules 75 and 77 of the present Rules, 
because the view which has consistently 
been held in this Court is that Rule 77 
is mandatory. and not merely directory, 
and the failure to comply with the pro- 
visions of Rule 75 must necessarily have 
the consequence of summary dismissal of 
the election case. 


9.. Armed with the above obser- 
vations in various cases of this Court 
Mr. Thakur Prasad contended that in the 
present case the election petition filed 
by respondent No. 1 suffers from two 
major defects, namely. (i) it does not 
contain concise statement of material 
facts on which respondent No. 1 relies 
as required under clause (1) of Rule 75 
and (ii) the election petition is not ac~ 
companied by a list signed and verified 
setting forth full particulars of any cor- 
rupt and illegal practice as required 
under clause (2) (a) of Rule 75, In this 
connection he referred to sub-para. (i) of 
paragraph 15 of the original election 
petition, filed by the respondent No, 1 
before the Election Tribunal. in which 
allegation has been made that the peti- 
tioner possessed jeep car No. 3259 and 
two tyre carts, which were seen being 
freely used to bring voters from their 
house to the polling booths and from one 
polling booth to another polling booth 
for the purpose of bogus votes, Learned 
counsel urged that that was all which 
was stated by respondent No. 1 about 
the material facts. which formed the 
basis of setting aside the election of the 
petitioner, In accordance with cl. (1) of 
Rule 75 it was mandatory on respondent 
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details as to who were the persons who 
were carried into the jeep and the two 
tyre carts. He ought to have given their 
mames and the name of the booth to 
which they were carried, Learned coun~ 
sel also pointed out that even the veri~ 
ficetion of the election petition is not 
in azcordance with the provision con- 
tained under Order VI. Rule 15 of th 
Code of Civil Procedure, The verification 
in «ke instant case simply reads as 


“I Baidyanath Prasad, petitioner do. 
her2by most solemnly declare that the 
contents of the above election petition 
are true to the best of my knowledge 
and belief, Verified at Motihari, this the 
27th day of May, 1970”. 

Learned counsel submitted that the de- 
fect in the verification itself was fatal! 
which enjoined upon the Election Tribu~ 
nal a duty to dismiss the election peti- 
tion summarily under Rule 77. In orden 
to sudstantiate his contention he relied 
on € Bench decision of this Court in 
satyanand Singh v. Bujhlal Singh, 1967 
SLJR. 439, where Narasimham, C. J, and 

A, BN, Sinha J. were considering the 
provisions contained under Rules 75 and 
77 of the Rules. In that case also verifi- 
cation was .to this effect: 


“I Bujhlel Singh son of Bihari Lal 
Singh resident of village Seapore, do 
hereby verify the contents of the afore- 
said cetition at Patna on the 29th day 
of August, 1962......... ý 


In tkat case the respondent had filed a 
list of particulars of corrupt practice and 
verified the list also in the same manner 
as he had done in the election petition. 
Their Lordships held that the verifica- 
tion was not on solemn affirmation or 
on oath and consequently it was in con- 
travention of the provisions under Order 
VI, Rule 15 (as amended in Patna) of 
the Code of Civil Procedure, There was 
no discretion left with the Election Tri- 
Dunal where there is non-compliance 
with the provisions of Rule 75 (1) and 
’2) (ai of the Rules. According to their 
Lordships the Tribunal ought to have 
dismissed the election petition summarily 
under Eule 77 for non-verification of the 
petition and the list as required by law. 
Learned counsel also pointed out that 
Seztion 86 of the Representation of the 
People Act (hereinafter referred to as 
‘the Ac?) also provides that the High 
Court snall dismiss the election petition 
which does not comply with the provi- 
sions of Section 81 or Section 82 or Sec- 
tion 117 of the Act, It may be noticed 
that t does not include Section 83 
whereas Rule 77 includes Rule 75. There- 
fore, pzcvision under Rule 77 is much 
wider zkan the provision contained in 
Section 86 of the Act. 
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~—6©*10. The said verification accom- 


panied by the affidavit is also not in the. 


manner laid down in the Code of Civil 
Procedure. since the affidavit, which is 
simply a repetition of the verification, 
says: “That the contents of the election 
petition are true to my knowledge.” Mr. 
Thakur Prasad contended that that is not 
in consonance with the requirement of 
Order 19, Rule 3 of the Code of Civil 
Procedure. In a Full Bench decision of 
this Court in Dipendra Nath Sarkar v. 
State of Bihar, AIR 1962 Pat 101 (FB) 
it was held that if there is violation of 
Order 19, Rule 3, the affidavit cannot be 
accepted. In that case it has been point- 
ed out that if the deponent of an affida- 
vit did not state clearly as to how much 
of the statement was a statement of the 
knowledge of the deponent and how 
much of it was a statement of his belief, 
there was violation of provision of Order 
Ae Rule 5 of the Code of Civil Proce~ 
ure. 

11. Mr. Prasad further contended 
that the election petition was not accom- 
panied by a separate list mentioning 
about the corrupt practice giving full 
particulars as required under clause 
(2) (a) of Rule 75 of the Rules. Since 
a separate clause (2) (a) has been insert- 
ed, the intention of the rule-making au- 
thorities is clear that they insisted that 
a separate list giving full particulars of 
corrupt practice verified in the same 
manner as the election petition is re- 
quired, In the present case there is com- 
plete absence of such a list, Hence, on 
that account also the Election Tribunal 
was under duty bound, in view of the 
provisions contained in Rule 77 of the 
Rules, to dismiss the election petition 
summarily. 

12. Mr. Prasad pointed out thaf 
fhe provision of Rule 75 is similar to the 
Provision under Section 83 of the Act, 
which reads as: 

*(1) An election petition — 

_ (a) shall contain a concise statement? 
of the material facts on which the peti- 
tioner relies; 

(b) shall set forth full particulars of 
any corrupt practice that the petitioner 
alleges, including as full a statement as 
possible of the names of the parties al- 
leged to have committed such corrupt 
practice and the date and place of the 
commission of each such practice, and 

(c) shall be signed by the petitione 
and verified in the manner laid down in 
the Code of Civil Procedure, 1908 (5 of 
1908). for the verification of pleadings; 


Provided that where ‘the petitioner 
alleges any corrupt practice the petition 
shall also be accompanied by an affidavit 
im the prescribed form in support of the 
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“petitioner to furnish what the 
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allegation of such corrupt practice and 
the particulars thereof, 


(2) Any schedule or annexure to the 
petition shall also be signed by the peti- 
tioner and verified in the same manner 
as the petition.” 

In M. J. C. No. 36 of 1954 (Chandre- 
shwar Narain Prasad Sinha v. Basu Pra- 
sad, decided on 12-4-1955 (Pat.)), S. N. 
Imam, J. and S. K. Das, Chief Justice 
{as he then was) were dealing with the 
provisions contained in Section 83 of the 
Act. The case had come before their 
Lordships under Article 227 of the Con- 
stitution of India against the order of 
the Chairman of the Election Tribunal 
directing Chandreshwar Narain Prasad 
Sinha, petitioner of that case. to furnish 
further and better particulars, The peti- 
tioner was one of the candidates for the 
bye-election from the Muzaffarpur North- 
West Parliementary Constituency of the 
House of the People. In that bye-elec- 
tion Thakur’ Jugal Kishore Sinha who 
was opposite party No, 4. was declared 
to have secured the maximum number 
of votes among the candidates at the 
election. The petitioner had challenged 
the validity of the election on the grounds 
of major corrupt practices of bribery, 
undue influence and hiring or procuring 
of motor trucks by opposite party No. 4, 
mamely, the successful candidate. In the 
opinion of the Tribunal it was necessary 
for the petiticner to furnish the names 
of the persons to whom the bribe was 
offered as also the names of the electors 
who were carried on trucks to various 
polling stations. In that case their Lord- 
ships observed that the Chairman of the 
Tribunal was perfectly justified in ask- 
ing for further particulars, It was neces- 
sary to state who had taken the bribe, 
for it would not give the opposite party 
a fair chance to meet those allegations 
in the absence of furnishing such parti- 
culars. Similar was the case regarding 
the taking of voters by truck to the pol- 
ling stations, Order 6, Rules 2 and 5 of 
the Code of Civil Procedure requires 
statement of material facts. In the elec- 
tion proceedings the charges are. more 
or less, in the nature of criminal charges, 
inasmuch as allegations of bribe taking 
and offering etc. have been made and 
the opposite party No. 4, in the circum- 
stances. is fully justified in asking ; as 
acts 
are upon which he intends to rely. not 
by way of evidence but in the nature of 
facts. that is to say who offered the 
bribe and who took the bribe. though 
it is not necessary to state in whose pre- 
sence the bribe was taken; similar.is the 
case of voters being taken to the polling 
stations etc. In that case their Lord- 
ships observed: “what are ‘material 
facts’ and what is ‘evidence’ must vary 
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‘with reference to the nature of claim 

and the allegations made; for example, 
material facts with misrepresentation ete. 
are not exactly the same as with regard 
to other claims”, In the particular case 
under consideration before their Lord- 
ships two important allegations were 
made by the petitioner, One was that 
certain voters ‘were taken on motor 
trucks to polling stations, and the: other 
was that the votes of certain voters had 
been obtained on payment of money ete. 
It was obvious that the expression ‘ma- 
terial facts’ with regard to such allega- 
tions must include the names of the 
persons who committed the fraud as also 
the names of the persons who were the 
subject of the fraud, In other words. it 
was necessary to ensure a fair and effec~ 
tual trial of the election petition that 
the names of the persons who carried the 


voters in the motor trucks as also the- 


names of the persons who were so car- 
ried, should be mentioned. ` Mr. Thakur 
Prasad has emphasised on this part of 
the judgment, He submitted that in the 
instant case also there was allegation 
against the petitioner that he had taken 
the voters in his jeep and two tyre carts. 
Therefore it was incumbent upon res- 
pondent No. 1 to have given names of 
the persons who carried the voters in 
those vehicles as also the names of ‘the 
persons who were so carried, 


13. In this connection he also re- 
ferred to the judgment of Chandrashe- 
khar Singh v. Sarjoo Prasad Singh, AIR 
1961 Pat 189. In that case also Kamla 
Sahai and Untwalia, JJ, (now Chief Jus- 
tice) were considering among others the 
provision under Section 83 of the Act 
Their Lordships observed that the parti- 
culars of corrupt practices necessarily in- 
clude the names of the electors alleged 
to: have been subjected to such corrupt 
practices. Therefore, the election petition 
which does not set out the names of 
such voters suffers from an incurable in~ 
firmity in this regard, and the charge is 
bad on this ground alone, Their Lord- 
ships also placed reliance on the un~- 
reported judgment in M., J. C. 36 of 1954 
(Pat.) (supra). 


14, On the other hand, Mr. N. P. 
Agarwala, learned counsel appearing on 
behalf of respondent No, 1 supporting 
the impugned order contended that the 
petitioner having submitted to the juris- 
diction of the Tribunal and after having 
taken part in the determination of the 
final order, it is not open to him to chal- 
lenge its final decision on a preliminary 
point. $f he was aggrieved and if he went- 
ed better particulars he ought to have ask- 
edthe Tribunal for direction to respondent 
No. 1 for furnishing further particulars. 
If the Tribunal would have rejected his 
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prayer, it was then open to him to come 
to this Court under writ jurisdiction. In 
order to find support to his contention 
he relied on Bindhyachal v. S Q 
Mukherji, (1954) ILR 33 Pat 905. where 
Ramaswami and Ahmad, JJ. were deal~ 
ing with the provisions: of the Patna 
Municipal Corporation Act 1951, as 
amended by Bihar Ordinance 4 of 1954, 
in relation to election, Ramaswami, J, 
Gelivering the judgment for the Court 
observed at page 925 as: 

D E Applying the principle to 
the present case it is clear that the peti~ 
tioner must be taken to have been aware 
of the illegality of the appointment of 
the District Magistrate even before the 
election of the Municipal Councillors and 
in view of their conduct acquiescing in 


the election and acquiescing in the pro- 


ceedings that had taken place prior to 
the election I am of opinion that this 
application for a writ in the nature of a 
quo warranto or for a writ in the nature 
of mandamus cannot be entertained.” 


In this connection learned counsel also 
relied on a Bench decision of this Court 
in Sukhdeo Prasad Singh v. Jagarnath 
Singh, 1966 BLJR 1004, where Untwalia 
and S. N. P. Singh, JJ.. while dealing 
with the election case under the Bihar 
Panchayat Raj Act and its rules observ~ 
ed that the petitioner in the election 
petition was a person who had taken 
part in the election, and had contested 
It as a candidate for the office of Mu~ 
khiya, After having lost election, it was 
not open to him to take the point for 
non-compliance of the provisions con~ 
tained in Section 3 (3) of the Bihar Pan~ 
chayat Raj Act and to challenge the 
election. He had no right to challenge 
the election on the ground of allegedly 
tig constitution of the Gram Pancha» 
yat. 


15. In my opinion, the above obs 
servations of their Lordships in the two 
cases, referred to above, are not applica 
able to the facts of the instant case. If 
may be noticed that the principles. of 
estoppel their Lordships have applied in 
the case of a party taking part in the 
election knowing the defects and. there~ 
fore their Lordships observed that he 
had no vight to challenge those very de- 
fects in the writ application, In the in« 
stant case the petitioner no doubt was 
aware of the defect when the matter was 
before the Tribunal; but since Rule 77 
enjoins a duty upon the Election Tribu~ 
mal to dismiss the election petition sum~ 
marily even suo motu, the principle of 
acquiescence, and estoppel would not 
apply in the case of the petitioner, who 
can challenge the final order of the Tri- 
bunal or that ground because the Tri« 
bunal has failed to exercise jurisdiction 
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imposed upon it under Rule 77. In 1972 
BLJR 80 = (AIR 1972 Pat 164) (supra) 
in which I had referred to the judgment 
of U, N. Sinha, J. (now Chief Justice) 
dated the 19th December, 1966, in the 
ease of C, W, J. C. 28 of 1965 (Pat.) 
where his Lordship held in paragraph 4 
of the judgment that although the elect- 
ed Mukhiya had not taken any prelimi- 
mary objection, challenging the verifica- 
tion of the election petition, neverthe- 
less, on the election petition, as it stood, 
the election petition ought to have been 
summarily dismissed. It: was the duty of 
the Election Tribunal to summarily dis- 
miss the election petition for non-com-< 
pliance of the requirements of R. 75 (1). 


16. Mr. Agarwala then contended 
that in the instant case the petitioner 
had not raised any objection regarding 
those defects in the election petition be- 
fore the Election Tribunal either in his 
written statement or in a subsequent 
petition, Therefore, it was not open to 
the petitioner to raise those objections in 
this Court under writ jurisdiction. In 
order to substantiate his contention he 
relied on an unreported judgment dated 
the 10th February. 1966, of Tarkeshwar 
(Nath, J. in the case of Panchu Prasad 
Bhagat v. Mohammad Ali (M. J. C. No. 
402 of 1963) the note portion of which is 
published at p, 27 in 1967 BLJR, In that 
ease also his Lordship was dealing with 
the provision contained under Rules 75 
(1) and 77 of the Rules and Order VI, 
Rule 15 (1) of the Code of Civil Proce- 
dure, His Lordship observed that if an 
objection was not taken before the Elec- 
tion Tribunal, it cannot be raised for the 
first time in an application for writ and 
his Lordship was pleased to dismiss the 
application. With due respect I beg to 
differ from, the observation made by his 
Lordship in view of my own judgment 
in 1972 BLJR 80 = (AIR 1972 Pat 164) 
and that of U. N. Sinha, J, in C. W, J. C. 
28 of 1965 (Pat.), which have been refer- 
red to in the preceding paragraph of this 
judgment, In Raj Krushna Bose v, Binod 
Kanungo, AIR 1954 SC 202, their Lord- 
ships have disapproved any decision on 
preliminary point by the Election Tribu- 
nal. Reference may be made to para- 
graph 17 of their judgment which is to 
this effect: 


“We wish to record our disapproval 
of the way in which this Tribunal shirk~ 
ed its work and tried to take a short cut. 
It is essential that these Tribunals should 
do their work in full, They are ‘ad hoc’ 
bodies to which remands cannot easily be 
made as in ordinary courts of law. Their 
duty under Section 99 is, 

“where any charge is made in the 
petition of any corrupt or illegal prac- 


on 
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tice having been committed at the elec- 


to record 


_. ‘a finding whether any corrupt or 
illegal practice has or has not been prov- 
ed to have been committed ......... and 
the nature of that corrupt or illegal 
practice ’ 
Also, | 

‘to give the names of all persons, if 
any, who have been proved at the trial 
to have been guilty of any corrupt or 
illegal practice and the mature of that 
practice’.” l 


A further reference may be made to 
Rohtas Industries Ltd, v, Jagarnath 
Sahai Verma, 1966 BLJR 225 where 
Narasimham, C. J. and Bahadur, J., 
while dealing with an interlocutory order 
passed by the Sub-divisional Officer in a 
proceeding under the Payment of Wages 
Act, 1936, in an application under Arti- 
cles 226 and 227 of the Constitution of 
India, observed that the question whe- 
ther a preliminary issue as regards the - 
maintainability of an application, should 
be tried separately in the first instance 
or else whether it should be tried along 
with the other issues, will depend on 
the facts and circumstances of each case 
and no uniform rule can be laid down. 
But normally it will not be proper for 
a court whose orders are subject to ap- 
peal or control by a superior court to 
split up the several issues arising out of 
a proceeding and try separately a preli- 
minary issue regarding the maintainabi- 
lity of the petition, The danger of try- 
fing such a preliminary issue separately 
is that if the view taken by the trial 
Court is reversed by superior court, the 
whole case will have to be remanded for 
trial of other issues and there would be 
much harassment, delay and expense to 
all concerned, Hence, generally courts 
of the first instance are required to try 
all the issues, including the preliminary 
issue as regards the maintainability of 
the application, so that whatever view 
may be taken by the superior court on 
the question of maintainability there will 
be no necessity for remand and the liti- 
gation can be finally closed, Even in 
ordinary civil suits, regulated by the 
provisions of the Code of Civil Proce- 
dure, it is now well settled notwithstand- 
ing the provisions of Order 14, Rule 2, 
that in appealable cases the trial Court 
should pronounce its opinion on all the 
issues as to avoid a remand if the ap- 
pellate Court differs from the trial Court 
on the preliminary issue. In that case 
their Lordships have also relied on, AIR 
1954 SC 202 (supra). e 

17. Mr. Agarwala then submitted 


that if the particulars regarding the 
names of various persons, who were car~ 
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ried in the jeep and two tyre carts were 
not given in ‘the election petition, those 
details could have been available to the 
petitioner from the witnesses examined 
on behalf of respondent No. 1, He drew 
my attention.to issue No, 12. which was 
suggested on b2half of the petitioner þe- 
fore the Tribur.al in his application dated 
the 12th September, 1970. Issue No. 12 
reads as: 


“Whether any conveyance or cart 

was supplied ta carry voters and, if any, 
at whose instance?” 
In my opinion, that will not in any way 
absolve the responsibility of respondent 
No. 1 from giving particulars in the elec- 
tion petition and a separate list signed 
and verified in accordance with the pro- 
visions of the Code of Civil Procedure as 
contemplated under Rule 75 (1) and (2) 
(a) of the Rules. I have already observ- 
ed that the provision under the said rule 
is mandatory so also the provision con- 
tained in Rule 77. Therefore. this sub= 
mission of Mr. Agarwala also fails. 


18. Lastly he submitted that the 
Tribunal had set aside the election of the 
petitioner on finding of fact that the 
petitioner had carried voters in his jeep 
and two tyre carts as alleged in the 
election petition, Under writ jurisdic~ 
tion this Court would not interfere with 
the finding of jact. In support of his 
contention he relied on a judgment of 
this Court in Sular Mahto v. Basudeo 
Modi, 1966 BLJR 167 = (AIR 1966 Pat 
289). where Narasimham, C. J. and Baha~ 
dur, J. while dealing with Rule 82 (1) of 
the Rules, observed that an order of the 
Tribunal is a quasi-judicial order and 
this Courts power of interference is 
limited to jurisdictional matters only or 
to errors of law apparent on the face of 
the record. The finding that some of 
the voters were zarried by the petitioner 
in his jeep and that consequently he was 
guilty of an illegal practice as described 
in’ paragraph 6 cf Part I of Schedule 1 
of Election Rules is a pure finding of 
fact based on evidence on record, Hence 
it cannot be interfered with in exerzise 
of the extraordinary jurisdiction. In my 
view. the above observation of their 
Lordships does not lend any assistance 
to the contention of the learned counsel. 
In the instant case. the interference is 
being made due to error of jurisdiction 
of the Tribunal. which it had failed to 
Jexercise as bestowed upon it under Rule 
77 read with Rule 75, Since the provi- 
sions contained under these rules have 
been held to be mandatory. no question 
of substantial compliance can arise. It 
may prima facie appear as harsh to dis- 
miss an election petition on the ground 
of mere technicality but in reality it is 
mot so, since it is grounded on certain 
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principle of law. In the case of Jagan 
Nath 7. Jaswant Singh, AIR 1954 SC 210, 
Mahajan C. J.. who delivered the judg- 


TER ior the Court, observed at page 212 
at. 


“tae general rule is well settled 
that fre statutory requirements of elec~ 
ticn lew must be strictly observed and 
that an election contest is not an action 
at law or a suit in equity but is a pures 
ly statutory proceeding unknown to the 
commen law and that the Court pos 
sesses no common law power. It is also 
well settled that it is a sound principle 
of natural justice that the success of a 
candidate who has won at an election 
should not be lightly interfered with and 
anv petition seeking such interference 
must strictly conform to the require~ 
ments of the law............. 4 

19. After careful consideration 
fron different aspects I am unable to 
uphold the impugned order. 

20. In the result, the impugned 
order cf the Election Tribunal is kinasha 
ed, and the application is allowed with 
a cost of Rs. 100/-. | 

Application allowed, 
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S. N. P. SINGH AND S. P. SINHA. JJ. 


Ram Janam Gareri, Petitioner vs 
A S ee Singh and others, Respon= 
ents, 
C. W. J. C. No. 2082 of m 
TENDE i of 1970. Di- 
: ex Note:— (A) Tenancy Laws —# 
Biher Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act, 1961 (12 of 1962), S. 16 (3) read with 
notification dated 20th May. 1967 — Ap- 
plication under S. 16 (1) — Sub-divisional 
s sprue i ara to transfer if 
o the Lan eforms eputy Collector. 
(&-Ref:— S. 31 (2)). 7 
Srief Note-— (A) The notification 
dated 20th May, 1967 has not taken away 
the cower of Sub-Divisional Officer to 
deal with S. 16 (1) application but has 
created a concurrent territorial jurisdic~ 
tion in the Land Reforms Deputy Collec 
tor. Even so the Sub-divisional Officer 
could not transfer the application on his 
fle to the Land Reforms Deputy Collec- 
tor. The Land Reforms Deputy Collector 
though tas concurrent jurisdiction can« 
not ceal with the case in absence of an 
order under Section 31 (2) from the Col- 
lector of the District transferring the 
case to him. (Paras 4, 5) 
Index. Note:— (B) Constitution o 
India. Art. 226 — Question of onde 
tion raised for the first time — Even 
then it can be allowed, (Para 5) 
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Cases Referred: Chronological Paras 
(1972) C. W. J, C. Nos. 1544 and 1545 
of 1970, D/- 27-11-1972 (Pat), 
Chandra Kant Jha v. Narendra 

Narain Mishra 
AIR 1945 Pat 98 = 46 Cri LJ 399, 
(FB). Jhakar Abir v. Province of 
_ Bihar 
ATR 1936 Pat 546 = ILR 15 Pat 704, 
Babui Dineshwari Kuer v. Ram 
Narain Singh 4 
Ras Bihari Singh, Rana Pratap Singh 
and Narbadeshwar Pandey. for Petition- 
er; A. K. Roy. Mahendra Prasad Sinha, 
K. P. Verma (Govt. Advocate) and G, P. 
Jaiswal, for Respondents. 
, S. N. P. SINGH, J. :— This applica- 
tion under Articles 226 and 227 of the 
Constitution arises out of a proceeding 
under Section 16 (3) of the Bihar Land 


3 Ss 
ral 


Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961 


(hereinafter to be called “the Act”), 


2. The relevant facts for the dis- 
posal of this application may be stated 
as follows :— The petitioner purchased a 
portion of plot No. 1075 of khata No. 225 
measuring 2 kathas and 4 dhurs of land 
in village Raghunathpur, police station 
Brahmpur, in the district of Shahabad by 
a sale deed which was executed on the 
30th of April, 1965, and was registered 
on the 12th of May. 1965. It appears that 
three sale deeds including the sale deed 
fin favour of the petitioner were execut- 
ed on the same date in different names. 
Narbadeshwar Singh (respondent No. 1) 
filed an application under Section 16 (3) 
of the Act claiming pre-emption on the 
ground that he was the adjacent raiyat. 
The application which was filed by him 
is dated the 26th of July. 1965. There is 
an endorsement on the top of the appli- 
cation which reads “Ceiling clerk” and 
it is signed by the Sub-~Divisional Officer 
bearing the date 26th July, 1965. It ap- 
pears from the order sheet of the pro- 
ceeding that on the 13th of September, 
1965, the Sub-Divisional Officer issued 
notices to various persons including the 
petitioner to show cause as to why the 
prayer of the applicant should not be 
allowed. The application was ultimately 
taken up for hearing on the 18th of 
August, 1966. by the Sub-Divisional Off- 
cer, After hearing both the parties, the 
Sub-Divisional Officer reserved the order. 
Curiously enough, the Sub-divisional Offi- 
cer for the reasons best known to him 
did not pass the final order for nearly 
one and a half years, On the 30th of 
March, 1968, he transferred the case to 
the file of the Land Reforms Deputy Col- 
lector for disposal. The Land Reforms 
Deputy Collector by his order dated the 
2nd of November, 1968 (Annexure 3) al- 
lowed the application of respondent No. i 
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and directed the petitioner to convey the 
land to him as per terms and conditions 
of the sale deed in question by the 30th 
of November. 1958. Being aggrieved by 
the order of the Land Reforms Deputy 
Collector, the petitioner filed an appeal 
which was heard by the Sub-divisional 
Officer, Buxar. The learned Sub-divisional 
Officer by his order dated the 14th of 
‘November, 1969 (Annexure 4). dismissed 

e appeal, The petitioner then moved 
the Board of Revenue in revision under 
Section 32 of the Act. The Additional 
Member, Board of Revenue, who heard 
the application in revision, by his order 
dated the 31st of August, 1970, dismis~ 
sed the application (Annexure 5). The 
petitioner thereafter filed the present 
writ application in this Court challeng- 
ing the validity of the orders as contain~ 
ed in Annexures 3, 4 and 5 of the writ 
application. 

3. Mr. Ras Bihari Singh, learned 
counsel appearing for the petitioner, 
raised two contentions. In the first place, 
he submitted that the application under 
Section 16 (3) of the Act was filed be- 
yond the prescribed period of limitation. 
Learned counsel, however, very fairly. 
gave up the point on looking at the order 
sheet which shows that the application 
was actually filed by respondent No. 1 
on the 26th of July, 1965 and not on the 
13th of September, 1965, when cognizance 
was taken and notices were issued, l 

: The second contention which 
was raised by learned counsel appearing 
for the petitioner is that the entire pro- 
ceeding was vitiated because the Sub-divi-~ 
sional Officer had no jurisdiction to 
transfer the case to the Land Reforms 
Deputy Collector. The question whether 
the Sub-divisional Officer has jurisdic- 
tion to transfer a proceeding under Sec- 
tion 16 (3) of the Act from his file to the 
file of the Land Reforms Collector was 
considered by this Bench in C. W. J. C. No, 
1544 of 1970 and C. W. J. C. No. 1545 of 
1970 (Pat), (Chandra Kant Jha v. Naren- 
dra Narain Mishra) decided on the 27-11- 
1972 and it was held in that case that the 
Collector of the district is only autho- 
vised to withdraw an application or pro- 
ceeding pending before any officer exer- 
cising the powers of Collector under the 
Act and either to dispose it of himself or 
to transfer it to any other such officer 
for disposal. It was further held that 
the Sub-divisional Officer had no juris- 
diction to transfer the cases from his file 
to the file of the Land Reforms Deputy 
Collector. The above view was taken on 
an interpretation of the provisions of Sec-= 
tion 31 of the Act. In spite of this deci- 
sion, learned counsel appearing fof res- 
pondent No, 1 submitted that no error 
of law was committed by the Sub-divi- 
sional Officer in transferring the case 
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from his file to the file of the Land Re- 
forms Deputy Collector. A copy of the 
notification of the Revenue Department 
dt./~ the 20th of May. 1967, was produced 
by which the Land Reforms Deputy Col- 
lectors were empowered to discharge the 
functions of the Collector under sub-sec~ 
tion (3) of Section 16 of the Act within 
the local limits of their respective juris- 
diction. Learned counsel submitted that 
as a result of this notification the Land 
Reforms Deputy Collector got the juris- 
diction to deal with the applications 
under Section 16 (1) of the Act and the 
Sub-divisional Officer ceased to have 
jurisdiction to deal with such applica- 
tions. There is absolutely no merit in 
this contention, The copy of the notifi- 
cation does rot show that the power of a 
Collector under the Act which was given 
to the Sub-divisional Officer wes with- 
drawn or cancelled. As a result of the 
notification. therefore, the Land Reforms 
Deputy Collector acquired a concurrent 
jurisdiction with the Sub-divisional Offi- 
cer to deal with applications under Sec- 
tion 16 (3) of the Act. Section 31 (2) of 
the Act reads as follows :— 

The Collector of the district may, at 
any time,— 

(a) transfer any application or pro~ 
ceeding pending before him to any offi- 
eer exercising the powers of Collector 
under this Act. or withdraw any such 
application or proceeding pending before 
any such officer and either dispose it of 
himself or transfer it to any other such 
officer for disposal; and 


(b) withdraw any appeal pending be- 
fore any authority, below his rank, pres- 
eribed under sub-section (1) of Sec. 30 
and either dispose it of himself or trans- 
fer it for disposal to any other autho- 
rity.” 

It is clear from the provisions contained 
in Section 31 (2) (a) that it is only the 
Collector of the district who can trans- 
fer any application or proceeding before 
an officer exercising the powers of Col- 
lector under the Act to any other such 
officer for disposal. In terms of Sec. 31 
of the Act, the Sub-divisional Officer has 
absolutely no jurisdiction to transfer a 
ease from his own file to the file of any 
officer having the concurrent jurisdiction. 
Learned counsel in course of his argu- 
ment referred to a Bench decision of this 
Court in the case of Babui Dineshwari 
Kuer v. Ram Narain Singh reported in 
ILR 15 Pat 704 = (AIR 1935 Pat 
546). In that case it was held 
once a new Court is established and the 
territorial limit of an existing Court is 
curtailed by a notification of Government, 
and placed under the jurisdiction of the 
newly established Court. the existing 
Court ceases to have jurisdiction over 
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such area; and all pending cases relat~ 
ing to that area are automatically placed 
under the jurisdiction of the new Court. 
That case is not of any assistance to res“ 
por.dent No. 1 because the territorial 
limit of the jurisdiction of the Sub-divi- 
sional Officer, who had been appointed 
as the Collector under the Act, was not 
curtailed in any way by the notification 
in yuestion. A reference was also made 
to a Full Bench decision of this Court in 
the case of Jhakar Abir v. Province of 
Bihar, (AIR 1945 Pat 98 (FB)). In that 
case it has been held that where a Court 
has jurisdiction to try an offence it is 
immaterial whether it has taken cogniz« 
ance of the offence without being em~ 
powered to do so or whether the case 
has been transferred to it by another 
Court which was not empowered to make 
the order of transfer. This case is also 
of ro assistance to respondent No. 1, The 
above view has been taken because of 
the provisions in clauses (e) and (f) of 
Section 529 of the Code of Criminal 
Procedure. 


Oo D Learned Counsel next contend= 
ed that there was a waiver since this 
point was not taken by the petitioner at} ` 
any early stage. In my opinion, simply 
because this point was not taken by the 
petitioner at the early stage, he cannot 
be saut out from raising the point whic 

goes to the root of the jurisdiction. Since 
the application under Section 16 (3) of 
the Act had been filed before the Sub- 
divisional Officer, who had the territorial 


-Yurisdiction to decide the case: he should 


have decided the case. The Land Re~ 
forms Deputy Collector no doubt had the 
concurrent territorial jurisdiction to de- 
cide the case. But in the absence of an 
order from the Collector of the district 
transferring the case to his file from the 
file of the Sub-divisional Officer. he had 
no jurisdiction to deal with this case. The 
order (Annexure 3) which was passed by 
him, therefore, must be held to be bad 
in law. _As the original order is held to 
be bad in law, the appellate Order (An~ 
mexure 4) and the order passed by the 
Board of Revenue (Annexure 5) under 
on 32 of the Act cannot be sustain- 
ed. 


6, In the result, Annexures 3, 4, & 
5 are quashed by a writ of certiorari and 
e case is sent back to the Collector of 
the district for passing the appropriate 
order under Section 31 of the Act. On 
the facts and in the circumstances of the 
case, the parties are directed to bear 
their own costs, 


S. P. SINHA, J.: 7. T apree, 
Order accordingly, 
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AIR 1973 PATNA 399 (V 60 C 126) 
S. ANWAR AHMAD. J. 


= Mt. Chulhiya and another, Appel- 
lants v. Nanipat Dass and others, Respon- 
dents, 
| A F. A. D. No, 309 of 1989, D/A- 
22-12-1972. from decision of M, Abdul 
Hever Addl. Sub J.. Samstipur, D/- 31-1- 
1969. aos 
Index Note :— (A) Civil P. C., O. 22, 
R. 3 — Abatement of suit — Application 
for substitution of some heirs only does 
not prevent abatement. (X-Ref:— Hindu 
Succession Act, 1956, Section 8). 


Brief Note:— (A) Thus where the 
sons of the deceased plaintiff instead of 
bringing their sisters (class I heirs under 
Hindu Succession Act, 1956) on record 
fought the case on the score that they 
had died during the lifetime of — their 
father the sons who ‘were substituted 
could not represent the entire estate of 
the deceased sole plaintiff and the suit in 
its entirety abated for want of substitu- 
tion of the daughters who were delibe- 
rately left out- AIR 1965 Pat 300 and 
_AIR 1970 Pat 1 (FB). Distinguished; AIR 

1964 Pat 116 and AIR 1967 SC 49. Fol- 
lowed. . (Paras 6, 7, 8) 
Cases Referred: Chronological Paras 
AIR 1970 Pat 1 = 1969 BLJR 176 

(FB), Ram Niranjan Das v. Lok- 

nath Mandal 9 
AIR 1967 SC 49 = (1966) Supp 

SCR 22, Dolai Maliko v. Krushna 


Chandra Patnaik 7 8 
AIR 1965 Pat 300, Jaggernath 
Singh v. Narayan Sarogi 6 
AIR 1964 Pat 116, Barmeshwar 
Nath v. Babu Kuer Rai 7 
A. N. Chatterjee. for Appellants; 


Prem Lall, Kamendra Kumar, Shashi 


Bhushan Pathak and P. K. Sinha, for 
Respondents. 
JUDGMENT:— This appeal by 


defendants Nos, 1 and 2 (defendants first 
party) arises out of a suit for declaration 
that 4 kathas 18} dhurs of land appertain- 
ing to plots Nos. 767, 768, 771 & 790/1489 
of Khata No, 88, in village Chak Jahangir 
Roza were the self-acquired properties 
of the plaintiffs and that'the sale deed 
(Exhibit A) dated the 27th July, 1951, 
executed by the defendants second party 
(respondents Nos. 5, 6 and 7) was sham 
and without consideration and no title 
passed thereunder to the appellants. The 
further prayer of the plaintifis was for 
recovery of possession, in case they were 
dispossessed during the pendency of the 
suit, 

2: a to the e T n 
appellants the land in suit belonged to 
ane Palat Das who died leaving behind 
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Chulhiya y. Nanipat Dass (S. A. Ahmad J.) 
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two sons, Budhu Das (the original plain~ 
tiff) and Kamal Das, Budhu and Kamal 
separated from each other and parti- 
tioned the joint family property between 
them, each getting one-half share, i. e,4 
kathas 184 dhurs of land. Kamal Das died 


in the year 1951 leaving behind his widow 


Mt. Pathli (respondent No. 5) and two 
minor sons Harihar Das and Dhanichand 
Das (respondents Nos, 6 and 7). After the 
death of Kamal Das. his widow Mt. 
Pathli. for self and as guardian of her 
two minor sons aforesaid, sold the said 4 
kathas 18} dhurs of land along with the 
trees standing thereon to the defendants 
first party for a sum of Rs. 300/- by sale 
deed dated the 27th July, 1951. The case 
of Budhu Das, the original plaintiff, was 
that the property in suit was his self- 
acquired property which he had acquired 
aa separation from his brother Kamal 
as, 

3. There were a number of litiga- 
tions concerning the suit property which 
it is not necessary to refer. It may, 
however, be stated that the Courts be- 
low decreed the suit of the plaintiffs in 
its entirety. Learned Counsel for the 
appellants does not challenge the findings 
arrived at by the two Courts below on 
the basis of which the suit has been de- 
creed except the finding as to. whether 
the suit had abated as a whole. The suit 
was filed on the 7th October, 1961. The 
defendants first party-appellants filed 
their written statement on the 14th May, 
1962, Budhu Das. the original plaintiff, 
died on the 14th August, 1965. A petition 
was filed on behalf of his two sons Nani- 
pat Das and Narsingh Das (respondents 
Nos. 1 & 2) on the 11th September, 1965, 
stating thet they and their two minor 
sons (respondents Nos, 3 and 4) were the 
only heirs of the original plaintiff Budhu 
Das and should be substituted in his 
place. The substitution was done accord- 
ingly. A supplementary written state- 
ment on behalf of defendant No, 2 (ap- 
pellant No, 2) was filed on the 22nd Janu- 
ary, 1966, in which it was specifically 
stated that the case of respondents Nos. 1 
and 2 that Budhu Das died leaving behind 
only two sons and two grandsons was 
palpably false. The real truth was that 
he left behind four daughters also, viz, 
Mt. Paria, Mt. Bhusia, Mt. Reshma and 
Mt. Asharfi. The learned Munsif recast 
the issues on the 22nd January, 1966. 
Issue No. 8 ran as follows: 

“Whether the suit abates due to the 
non-substitution of the daughters of 
Budhu Das after his death in the tate- 
gory of plaintiffs along with his sons ?” 
The position taken up by the two sons 
of Budhu Das (respondents Nos. 1 and 2) 
for self and on behalf of their sons (res- 
pondents Nos. 3 and 4) was that all the 
four daughters of Budhu Das. viz.. their 
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four sisters had died during the lifetime 
of their father and, therefore, they could 
not be substituted along with their bro- 
thers, the respondents, 


4, The learned Munsif, on the ad- 


mission of plaintiff No. 2 Narsingh Das- 


(P. W. 7) as well as on the evidence of 
Méthur Sah (P. W. 1) came to the con- 
clusion that the original plaintiff Budhu 
Das also left behind four daughters as 
his heirs and all of them were alive at 
the time of his death. This finding of 
fact has been affirmed by the Court of 
appeal below. Both the Courts below 
have also held that in spite of the fact that 
the four daughters of Budhu Das had not 
been substituted in his place along with 
their brothers, the suit would not abate 
either in whole or in part. 


5. As already stated, learned 
counsel for the appellants does nat chal- 
lenge the other findings of fact arrived 
at by the Courts below. The only point 
urged by him is that on the facts found 
in the case the suit must be held to have 
abated as a whole. and, in this view of 
the matter, the decree passed ky the 
Courts below should be set aside, 


6. Admittedly, Budhu Das died on 
the 14th of August, 1965, when the Hindu 
Succession Act (Act XXX of 1956) had 
already come into force. As -laid down 
in Section 8 of the Hindu Succession Act, 
the four daughters of Budhu Das were 
Class I heirs along with their brothers, 
viz.. respondents Nos, 1 and 2. Admit- 
tedly, they were not brought into the 
category of the plaintiffs; on the con- 
trary, respondents Nos. 1 and 2 their 
brothers, definitely took up the stard that 
all their sisters had died during the life- 
time of their father Budhu Das, The 
learned Munsif wrongly relied upon the 
ease of Jaggernath Singh v. Narayan 
Sarogi, (AIR 1965 Pat 300) and held that 
as the two sons of Budhu Das had been 
brought on record, the suit could not 
abate. The facts of the above reported 
case are quite different from the facts 
of the present case, In that case an ap- 
plication was made for bringing on record 
the minor sons of the deceased plaintiff 
under the guardianship of their mother. 
The substitution was allowed. No objec 
tion was raised by the defendant at any 
stage earlier that the widow of the de- 
ceased plaintiff was not substitutec, but 
when the appeal before the lower appel- 
late Court was ripe for hearing an ap- 
` plication was filed by the defendant that 
the suit had abated as the widow of the 
deceased plaintiff had not been substitut- 
ed in his place. The Court of appeal be- 
low held that no objection having been 
raised on this score within the period of 
limitation in spite of the defendant’s ap- 


stents 


Chulhiya v. Nanipat Dass (S. A. Ahmad J.) 


A LR. 


pearance and decree having been passed, 

e point could not be allowed to be 
agitated at the appellate stage. A. B. N. 
Sinha, J. approved the stand taken by 
the Court of appeal below and held that 
the defendant was estopped from con- 
tending that the substituted heir did not 
fuliy represent the estate of the decresed 
plaintiff and that on account of the non= 
substitution of his widow the suit had 
abated. 

7 Se far as the present case is 
concerned, the appellants well within the 
period of limitation by means of a sup- 
plementary written statement clearly as- 
serted that Budhu Das had left behind 
four daughters also but they had not 
been brought on record as his heirs. Res- 
pondents Nos. 1 and 2, in all fairness, 
ought to have accepted the position and 
prayed for bringing on record the four 
daugnters also along swith themselves. 
But this they did not chose to do; on 
the contrary, they fought the case on 
the score that all the four daughters of 
Budhu Das had died during his lifetime 
and also adauced evidence to that effect. 
The Courts below have held that the four 
daughters of Budhu Das are alive, The 
application filed by respondents Nos. 1 
and 2'for their substitution along with 
their sons alone cannot be regarded as a 
bona fide application, The word “bona 
fide” has been defined in Black’s Law 
Dictionary (fourth edition) as follows: 
“In or with good faith; honestly. openly, 
and sincerely. without deceit or fraud. 
Truly; actually; without simulation or 
pretense. Innocently; in the attitude of 
trust and confidence; without notice of 
fraud, etc. Real, actual, genuine, and not 
feigned”. Even if initially respondents 
Nos. 1 and 2 did not apply to have their 
sisters brought on record without any 
lack of bona fides. but when they refused 
to do so in spite of the objection of the 
appellants and falsely stated before thel. 
Court that their sisters were dead, and 
also led evidence to that effect, it cannot 
be said that the application filed by them 
was a bona fide application for substitu- 
tion. A Bench of this Court in Barme- 
shwar Nath Prasad Singh v. Babu Kuer 
Rai, (AIR 1964 Pat 116), on a conside- 
ration of almost all the relevant decisions 
on the point, laid down the law on the 
subject, so far it applies to the present 
case, In the following words: 


n x x x x 


(iii) Where the deceased leaves seve- 
ral heirs and a bona fide application for 
substitution of only some of them has 
been made, there is full representation 
of the deceased and there is no abate~ 
ment; the other heirs may subsequently 
be added as parties even beyond the 
period of limitation. 
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(iv) Where the deceased leaves be- 
hind several heirs, but a mala fide ap- 
plication is made for substitution of some 
of them only. such an application does 
not prevent abatement”. 

As already stated. the application for 

substitution filed by respondents Nos, l 

and 2 cannot by any stretch of imagina- 

a be regarded as a bona fide applica- 
on. 

8. Reference in this connection 
may also be made to the decision in Dolai 
Maliko v. Krushna Chandra Patnaik, 
(AIR 1967 SC 49) wherein their Lordships 
of the Supreme Court considered a num- 
ber of cases in which some of the heirs 
of the deceased had not been brought on 
record. In that case one of the appel- 
lants had died and his heirs had to be 
brought on record. Their Lordships pro- 
ceeded to lay down the Jaw in the fol- 
lowing words: 

“In such a case there is no question 
of any diligent or bona fide enquiry for 
the deceased appellant’s heirs must be 
known to the heirs who applied for be- 
ing brought on the record. Even so we 
are of opinion that unless there is fraud 
or collusion or there are other circum- 
stances which indicate that there has not 
been a fair or real trial or that against 
the absent heir there was a special case 
which was not and could not be tried in 
the proceeding, there is no reason why 
the heirs who have applied for being 
brought on record should not be held to 
represent the entire estate including the 
interests of the heirs not brought on the 
record. This is not to say that where 


heirs of an appellant are to be brought 
on record all of them should not be 
brought on record and any of them 
should be deliberately left out. But if 


by oversight or on account of some 
doubt as to who are the heirs, any heir 
of a deceased appellant is left out that 
in itself would be no reason for holding 
that the entire estate of the deceased is 
not represented unless circumstances like 
fraud or collusion to which we have re- 
ferred above exist”. 


In the present case, on the facts found 
by the Courts below and in view of the 
circumstances to which reference has 
already been made. respondents Nos, 1 
and 2 deliberately left out their ‘sisters 
from being brought on the record. It 
must, therefore. he held that the res- 
pondents who had been substituted could 
not represent the entire estate of the 
deceased sole plaintiff Budhu Das and 
the suit in its entirety abated for want 
‘lof substitution of the four daughters of 
the. deceased. 


9. Mr. Prem Lall for the respon- 
dents contended that. on the findings of 
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the Courts below, the appellants were 
more or less in the position of trespassers, 
because in the earlier suit the right 
claimed by them had been negatived. In 
support of his submission, Mr. Prem Lall 
relied upon a Full Bench decision of this 
Court in Ram Niranjan Das v. Loknath 
Mandal, (ATR 1970 Pat 1) wherein it 
was held that a co-owner could bring a 
suit for possession of property against 
trespassers without impleading the other 
co-owners. It is so, but the suit out of 
which this appeal arises was a suit in 
which the deceased plaintiff as well as 
the contesting defendants claimed title in 
themselves. On the facts stated in the 
plaint, it could not be said to be a suit 
as between a person who had title and 
as against a trespasser who had no title 
whatsoever. For the reasons stated 
above, the Full Bench decision is of no 
avail to the respondents, 


10. In the result, it has to be held 
that the suit filed by the deceased plain- 
tiff Budhu Das abated in its entirety as 
his daughters were not brought on re- 
cord. The appeal is, therefore, allowed, 
the judgment and decree passed by the 
Court below are set aside and the suit is 
dismissed as having abated as a whole. 
There will, however. be no order for 
costs. 


Appeal allowed. 





AIR 1973 PATNA 401 (V 60 C 127) 
K. B. N. SINGH AND S. SARWAR 
ALI, JJ. 

Tara Chand Goal, Petitioner v. Union 
of India and others. Respondents, 

Civil Writ Jrdn. Case No. 1611 of 
1970. D/- 22-12-1972. 


Index Note :— (A) Customs Act, 1962, 
Section 111 (d) — Prohibition to import 
Nepalese silver coins imposed by notifica- 
tion under Section 8 of Foreign Exchange 
Regulation Act is a restriction under Sec- 
tion 11, Customs Act, attracting confisca- 
tion under. (X-Ref:— Foreign Exchange 
Regulation Act, Sections 8 and 23-A, 
Customs Act, Ss. 11 and 160). 

Brief Note:— (A) Restrictions im- 
posed under Section 8 when read with 
Section 23-A of the Foreign Exchange Re- 
gulation Act are deemed to be imposed 
under Section 19 of Sea Customs Act, 
1878 and on its repeal by the Customs 
Act. 1962 such restrictions (i.e. under 
repealed Section 19) are deemed to _be 
imposed under corresponding provision 
i.e. Section 11 of Customs Act by virtue 
of saving provision in Section 160 (3) of 
that Act. (Para 7) 
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Irrespective of the deeming provi~ 
sions. the order under Section 111 (d) of 
the Customs Act can be passed for vio- 
lation of any other law for the time be- 
ing in force including the Foreign Ex- 
change Regulation Act. (Para 8) 

Index Note:— (B) Constitution of 
India, Article 226 — Findings of fact 1 
Cannot be interfered with in a writ peti- 
tion. 

Brief Note :— (B) Finding of the Tri- 
bunal that the coins in question were sil- 
ver coins (and not silver plated) current 
in Nepal as they contained 33.3 per cent 
of silver was not upset. {Para 9) 

Index Note:— (C) Constitution of 
India, Article 226 —- New case — Re- 
quiring pleading and proof — Cannot, for 
the first time, be raised in ‘writ petition. 
(X-Ref:— Foreign Exchange Regulation 
Act, S. 8). VODE 

Brief Note :— (C) Relying on an ex- 
emption it was contended that excise de- 
partment failed to prove more than 20 
Rupees imported at a time, It was held 
that the plea, not raised before the au- 
thorities, cannot be permitted; netitioner 
ought to have pleaded and proved these 
facts which were in his special know- 
ledge. (Para 11) 

Lala Deokinandan Pd., Rameshwar 
Pd. No. 2 and Jagdish Kumar Sinha, for 
Petitioner; K. P. Verma. Govt, Adivo~ 
cate, for Respondents. 

SARWAR ALI, J.:—= In this writ 
application the petitioner prays that the 
order of the Collector of Central Excise 
ordering confiscation of coins numbering 
14031 to the Government of India under 
Section 111 (d) of the Customs Act, 1962 
and the orders of the appellate and revi~ 
sional authorities (copies whereof are 
Annexures 4. 6 and 7 respectively) be 
called up and quashed by issue of a writ 
in the nature of certiorari, 

2. On 22-12-1963 the Deputy 
Superintendent of Central Excise, Raxaul, 
accompanied by other officers .of the 
Department visited the premises of the 
petitioner at Raxaul and recovered from 
the said premises 14031 one rupee Nepa- 
lese coin, and a large number of other 
coins of smaller denomination. Al these 
were seized by the Deputy Superinten- 
dent on the ground that they were il- 
legally imported into India from Nepal, 
thereby violating the provisions cof Sec- 
tion 8 of Foreign Exchange Regulation 
Act, 1947 read with Section 11 of the Cu- 
stoms Act, 1962. A report ‘was made by 
the Deputy Superintendenf on the basis 
of which a notice was issued to the peti- 
fione? calling upon him to show cause as to 
why action should not be taken against 
him and why the coins illegally import- 
ed by him be not confiscated. Cause was 
shown by the petitioner, After giving 
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an opportunity to show cause, as afore- 
said, the Collector Central Excise, Patna, 
passed orders confiscating the said coins 
numbering 14031 under Section 111 (d) 
of Customs Act, 1962, A number of other 
coins. of smaller denomination were 
ordered to be released. There was an 
appeal by the petitioner to the Central 
Board of Excise and Customs which was 
dismissed by order dated 5-4-1968. A 
copy of the said order is Annexure 6. 
Thereafter the petitioner went up Im 
revision. The revision was also dismis~ 
sed by an order dated 11-5-1970. A copy. 
of the same is Annexure 7. 


3. The case of the petitioner is 
that he carries on business in Nepal af. 
Kathmandu and Narayanghat and has his 
principal business office at Raxaul in 
the State of Bihar. The seized coins 
were brought into India at intervals in 
usual course of business and were to be 
taken back to Birganj in Nepal for being 
exchanged to Indian currency from Nepal 
Rastra Bank, Birganj. His further case, 
as made out before the Collector of Cen- 
tral Excise and Customs, is that the 
coins in question did not contain silver 
but were only silver plated. The peti- 
tioner further claims that he has not vio- 
lated the provisions of any law and was 
thus not liable either to be prosecuted or 
to incur the liability of having the coins 
confiscated. 


4, The case of the department as 
disclosed in the order of the Collector 
is that on 22-12-1963 Central Excise Offi- 
cers raided the premises of the petitioner. 
In the residential portion they found 
Nepalese coins being counted in the pre- 
sence of the petitioner. There they 
found in number 665 one rupee Nepalese 
coins and 13265, eight annas Nepalese 
coins. They also found in an adjacent 
room 11 bags of Nepalese coins which 
were kept hidden under heaps of bricks. 
The total number of Nepalese coins thus 
recovered inzluded 14031 Nepalese coins 
of ore rupee denomination. According 
to the department, in view of the notifi- 
cations issued under Section 8 of the 
Foreign Exchange Regulation Act, 1947 
no person could import from. Nepal more 
than Rs. 20/~ silver coins current therein, 
at atime. The petitioner having import- 
ed silver coins current in Nepal beyond 
permissible limit had violated the provi= 
sions of Section 11 of the Customs Acf, 
1962 read with Section 8 of the Foreign 
Exchange Regulation Act, 1947. 


5. In the preliminary investiga- 


tion, the petitioner furnished 3 one rupee 


coins and 1 eight annas coin for being 
tested in order to find out the contents of 
silver in the said coins. The Superinten= 
dent of Motihari was asked to determine 
the silver contents in the coins actually 
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seized. The test indicated that one rupee 
Coin contained 33.3 per cent by weight 
and 128.3 per cent by value of silver. 
Half rupee coin contained very small per- 
centage of silver being only 2.6 per cent. 


6. Three contentions were raised 
before the Collector of Central Excise. 
They are noticed in paragraph 4 of the 
order (Annexue 4). The Collector found 
that the case of the petitioner that the 
coins were brought in India with a view 
to ultimate exchange of the same later at 
Nepal Rastra Bank has not been sub- 
stantiated. He also found that the coins 
were silver coins, and not only silver 
plated as was the contention of the peti- 
tioner. It'was further held that there 
has been violation of the provisions of 
law as mentioned in the show cause 
motice served on the petitioner. These 


findings have been upheld both by the 


appellate and revisional authorities. 

T. The first contention of the 
petitioner is that there was no prohibi- 
tion to ‘the import of silver coins cur- 
rent in Nepal at the relevant time. Ac- 
cording to the contention of the learned 
- counsel for the petitioner the notification 
issued under Section 8 of the Foreign 
Exchange Regulation Act was not applic- 
able as the said notification could not 
be deemed to be a notification under 
Section 11 of the Customs Act, 1962 and 
as such there could not be an order of 
confiscation under Section 111 (d) of the 
said Act. as the alleged importation was 
not contrary to any prohibition imposed 
by order under the Act. In order to ap- 
mreciate this argument it is necessary to 
refer to some of the provisions of the 
various Acts. Section 8 of the Foreign 
Exchange Regulation Act authorises the 
Central Government by notification in 
the official gazette to restrict the impor- 
~- ation. subject to such exemptions, if 
any, of coins whether Indian or foreign. 
In pursuance of the powers under this 
section notification being notification No. 
401 (12) (2)-EF-VII(51) dated 24-3-195] 
was issued. This notification is as fol- 


WwSsi— 
“(No. 3(13-B)-EFVII/51) 
New Delhi. the 24th March, 1951 


S.R.O. 401— In exercise of the powers 
conferred by sub-section (1) of Section 8 
of the Foreign Exchange Regulation Act, 
1947 (VIL of 1947), the Central Govern- 
ment hereby directs that except with the 
general or special permission of the Re- 
serve Bank no person shall bring or 
send into the States from any place in 
Nepal any silver (sic) coin which is cur- 
rent in Nepal, 
(No. 12(20)-EFVII/51) 


G. R. Kamat. Joint Secy.” 


Later the notification, a copy of which 
is Annexure 2, was issued. By this noti- 
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fication Reserve Bank of India permitted 
the importation of silver coins current 


-in Nepal up to the value of Nepalese 


Rs. 20/- at any one time. Section 23-A 
of the Foreign Exchange Regulation Act 
as at the relevant time was as follows: 
“Without prejudice to the provisions 
of Section 23 of the Foreign Exchange 
Regulation Act or to any other provi- 
sion contained in this Act the restric- 
tions imposed by sub-sections {1) and (2) 
of Section 8 shall be deemed to be im- 
posed under Section 19 of the Sea Cus- 
toms Act 1878......... 
The effect of the provision is that viola- 
tion of any restriction placed under this 
Act becomes violation of the provisions 
of Section 19 of the Sea Customs Act. 
Section 19 of the Sea Customs Act was 
as follows: 


“Power fo prohibit or restrict impor- 
tation or exportation of goods. 

The Central Government may from 
time to time, by notification in Official 
Gazette prohibit or restrict the bringing 
or taking by sea or by land goods of 
any specified description into or out of 
India across any customs frontier as de~- 
fined by the Central Government.” 
Thus the notification issued under Sec- 
tion 8 of the Foreign Exchange Regula- 
tion Act read with Section 23-A of the 
said Act and Section 19 of the Sea Cus- 
toms Act. has the effect of prohibiting 
importation in India at a time of Nepa- 
lese silver coin of more than Rs. 20/- 
in value. The learned counsel, however, 
contended that since the Sea Customs 
Act was repealed under the Customs 
Act, 1962, it cannot be said that there 
was any violation of the Customs Act 
by bringing into India Nepalese silver 
coins in question, The answer to this 
contention is provided by Section 160 of 
the Customs Act, 1962, sub-clause (3) (a) 
whereof is as follows: 


*(3) Notwithstanding the repeal of 
any enactment by this section; 

any notification, rule. order or notice 
issued or any appointment or declaration 
made or any licence, permission or ex-. 
emption granted or any assessment made, 
confiscation adjudged or any duty levi- 
ed or any penalty or a fine imposed or 
any forfeiture, cancellation or discharge 
to any bond ordered or any other thing 
done or any other action taken under 
any repealed enactment shall. so far as 
it is not inconsistent with the provisions 
of Act, be deemed to have been done or 
taken under the corresponding provision 
of this Act.” 


The effect of this provision is that any 
notification Issued or deemed to have 
been issued under the Sea Customs Act 
laying down any prohibition or granting 
any exemption therein will be deemed 
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to be under the Customs Act, 1362, pro- 
vided there is a corresponding provi- 
sion in the Customs Act to the 2rovision 
in the Sea Customs Act. Faced with this 
situation learned counsel for the peti- 
tioner contended that Section 13 of the 
Sea Customs Act cannot be said to have 
a corresponding provision in tia Cus- 
toms Act. Section 11 of the Cus-oms Aci 
which, in my view, is a corresponding 
provision. was contended to be not s0 
by the learned counsel for the petitioner. 
The reason advanced by him was that 
whereas power to prohibit or restrict 
importation or exportation of goods under 
Section 19 of Sea Customs Act was un- 
restricted, the power under Seztion il 
of Customs Act could only be exercised 
for one of the purposes menticned in 
Section 11 (2). First, it will not be cor- 
rect to say that the powers under Sec- 
tion 19 of Sea Customs Act are unres- 
tricted and unguided. The powers. in my 
view, can only be exercised to further 
and advance the object of the legislation. 
Moreover, the purposes specified in sub- 
S. (2) of S. 11 of Customs Act are wider 
in scope than the corresponding provi- 
sion of Section 19 of Sea Customs Act. 
The last purpose mentioned in -he said 
sub-section is “any other purposes con- 
ducive to the interest of the general pub- 
lic.” This alone, in my view, will oe suffi- 
cient to cover the purposes for whica 
action under Section 19 of the S2a Cus- 
toms Act could be taken. It is thus clear 
that the corresponding provision ~o S. 13 
of the Sea Customs Act is S, IL of the 
Customs Act. Consequently, there- 
fore, the saving provision of Secfion 160 
of the Customs Act has the efect of 
making the restriction imposed under 
notification issued under the Fore:gn Ex- 
change Regulation Act restricfions to 
ea Section 11 of the Customs Act ap- 
plies. 


8. There is yet another answer to 
the contention of the petitioner :n this 
context. Section 111 (d) of the Customs 
Act authorises confiscation, not only if 
there is contravention of prohibition im- 

posed by or under the Act, but alsc where 

then is contravention of prohibition 
under any other law for the time being 
ing force. It is clear, therefore that 
even where there is no violation of 
Customs Act. 1962 but there is vblation 
of Foreign Exchange Regulation Act, 
1947 orders under Section 111 fd) of the 
= can be passed in accordance with 
aw. 


The next contention raised on 
behal? of the petitioner is that the coins 
in question were not silver coins current 
in Nepal. The learned counsel referred 
to a publication said to contain legisla- 
tions of Nepal, called Nepal Mudra Act 


Counsel 
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which was in three volumes. Learned 
referred to certain provisions 
from: one cf the Statutes, which clear- 
ly indicated that several kinds of coins 
including silver coins are current in 
Neal. One of the provisions referred 
by the learned counsel was to the effect 
that where there was loss in gross weight 
of silver coins to the extent of more than 
two per cent the coins will not be deem- 
ed to be a legal tender. The learned 
counsel pointed out the corresponding 
provision in the Indian Coinage Act (be~ 


fore amendments of 1947) which is in’ 


similar terms. I, however, do not think 
that this provision can improve peti- 
tior:er’s case. It is clear that silver coins 
were legal tenders and current in Nepal 
at the relevant time. The only contro- 
versy between the department and the 
petitioner was whether the coins were 
silver coins current in Nepal or silver 
plated, The Tribunals of facts have held 
that they were sliver coins current in 
Neral as the coins in question contained 
33.3 Der cent of silver and these findings 
cannot be upset in a writ case. The 
learn2d counsel for the petitioner tried 
to contend that the coins cannot be deem- 
ed zo be silver coins unless the contents 
of siver was 50 per cent or more. In 
that zonnection he referred to Section 4 
of tha Indian Coinage Act. This provi- 
sion as originally enacted contemplated 
11/12th of silver in a silver coin. What, 
however. the learned counsel failed to 
notice was that the Central Government 
has been empowered to fix a reduced 
percentage. (See Section 21 (2) (a)). In 
any event the contents of silver in sil- 
ver coins in India is not of any conse- 
quer:ces. The learned counsel was nct 
able to place any materials at the time 
of h2cring of the writ application in sup- 
port of his aforesaid contention. On 
conciusion of the hearing of this case 
the learned counsel for the petitioner 
sugg2sted that judgment should not be 
delivered for a few days, so that he may 
be able to obtain. if possible. certificate 
showing the percentage of silver in sil- 
ver oins current in Nepal or bring to 
cur notice some legislation, if there was 
such a legislation, on the subject. Al- 
thougt hearing was concluded on the 
28th af November, 1972 we deferred the 
delivary of judgment for more than 
taree weeks but neither any supplemen- 
tary affidavit has been filed nor any 
other material has been produced by the 
learn2d counsel for the petitioner. 


19. The learned counsel contend- 
ei that the coins in question were 
brought in India with a view to ultimate 
exchenge of the same at Nepal Rashtra 
Bank. This contention was raised before 
the Ccllector also who for the reasons 
given in his order, has negatived this 


ù 
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contention. There is no error of law in 
the conclusion of the Collector in that 
regard. 


11. Lastly, it was contended that 
the department had failed to prove that 
the coins had been imported more than 
20 rupees at a time. This contention was 
not raised before any of the authorities 
whose order is under challenge. It can- 
not therefore be permitted to be agitated 
for the first time in this writ applice- 
tion. Moreover if the petitioner relied 
on the exemption that has been given 
under the notification (Annexure 2) it 
was for him to plead and prove the 
facts, which were in his special know- 
ledge. Such being the position the last 
contention of the petitioner also cannot 
be accepted, 


12. I thus do not find any merit 
In the contentions raised in the course of 
argument. This writ application is ac- 
cordingly dismissed with costs. Hearing 
fee Rs. 100/-. 


K. B. N. SINGH, J.:—~ 13. I agree. 
Petition dismissed. 
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SHAMBHU PRASAD SINGH AND A. N. 
MUKHARJI, JJ. 


_ Gouri Shankar Prasad Sinha, Appel- 
lant v. The State of Bihar, Respondent. 

A. F. A, D. No. 419 of 1969, D/- 
22-12-1972, from order of Umesh Chandra 
Sharma, ist Addl. Dist. J., Champaran, 
Motihari, D/- 29-4-1969. 


Index Note :—— (A) Arbitration Act, 
Section 32 and Sch. (J), Para 7 — An 
award, even if not made a rule of the 
Court, operates as a bar to the main- 
tainability of suit on the original cause 
of action. 

Brief Note:— (A) A valid award 
operates to extinguish all claims which 
were the subject-matter of the reference 
to arbitration and the award alone fur- 
nishes the basis by which the rights of 
the parties can be determined. If a dis- 
pute arises between the parties subse- 
quently on any question and that can 
be legally referred to the arbitrator 
again then the previous award will be 
no bar to another award on that ques- 
tion. But suit is not maintainable on ac- 
count of that fact. ATR 1960 AP 59 (FB) 
and AIR 1964 Mad 1 (FB). Held impliedly 
overruled by AIR 1970 SC 833 and 
(1909) ILR 33 Cal 881. Relied on. 

(Paras 4, 5. 6) 

Cases Referred: Chronological Paras 
AIR 1970 SC 833 = (1969) 2 SCR 
244. Satish Kumar v. Surinder 

Kumar 5 
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AIR 1964 Mad 1 = (1963) 2 Mad 
LJ 287 (FB). O. Mohd. Yusuf 
Levai Saheb v. S, Hajee Mohd. 
Hussain Rowther 4 

(1962) Civil Appeal No. 162 of 1962, 

D/- 11-10-1962 (SC), Uttam Singh 
Dugal and Co. v, Union of India 

AIR 1960 Andh Pra 59 = 1959 Andh 
LT 632 (FB), Sait Pamandass Sugna- 
ram v. T. 5. Manikyam Pillai 4 

AIR 1958 Pat 252 = 1958 BLJR 
181 (FB). Seonarainlal v. Prabhu 
Chand 

(1909) ILR 33 Cal 881 = 4 Cal LJ 
162, Bhajahari Saha Banikya v. 
Behari Lal Basak 5 


Md. Khaleel, for Appellant; $S. K. 
Jha, Govt. Pleader I and S. N. Jha. for 
the State. i 


JUDGMENT :— This scond appeal 
by the plaintiff is directed against the 
judgment and decree of the lower ap- 
pellate Court dismissing the suit mainly 
on the ground that it was not maintain- 
able. The trial Court had held that the 
suit was maintainable and decreed it. 


2. The appellant is a contractor 
and admittedly he constructed a quarter 
for an Assistant Sub-Inspector of Police 
attached to Harsidhi Police Station Dis- 
trict Champaran, for which he had en- 
tered into an agreement with the respon- 
dent. the Stete of Bihar. The agreement 
was in Form F (2) and contained the 
terms and conditions of the contract and 
the extent and nature of: work and the 
rates. According to the case of the ap- 
pellant he completed the construction of 
the said quarter according to the specifi- 
cations under the terms of the contract 
and after completing it made it over to 
the official of the respondent on 15th of 
July, 1957. The officials of the Public 
Works Department of the respondent, 
however. dishonestly began to find fault 
with the construction. Then the appel- 
lant required the Executive Engineer to 
refer the case to the Superintending En- 
gineer for arbitration of his claims. The 
appellant admitted that the Superintend- 
ing Engineer made an award but that 
according to him was haphazard and thus 
vitiated, perverse and unjust. Having 
failed in his attempt to pursue the Ex- 
ecutive Engineer to finalise his accounts 
and make payment he instituted the suit 
for accounts. 

3: The defence of the respondent 
was that the appellant did not complete 
the work within time and had to be 
granted extension. He did not make 
over the building to the officials of the 
respondent on 15th of July, 1957 as claim- 
ed by him. The construction of the 
quarter was not according to the specifi- 
cation. As he had used defective mate- 
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rials and of inferior quality the defects 
had to be rectified and the appellant was 
liable to compensate the. respondent for 
that. The appellant also signed the final 
bill in token of the acceptance of the 
accounts. It was lastly pleaded that the 
award of the Superintending Engineer 
was binding on the appellant as rer terms 
of the contract and the suit was not 
maintainable. It was stated in the writ- 
ten statement that on account of rectifi- 
cation of the defects the appellant was 
liable to pay a sum of Rs. 1,363.77 to the 
respondent end after deducting that 
amount he was entitled to get only a sum 
of Rs, 284.25. 


4. The appeal was first placed for 
hearing before a learned single Judge 
who has referred it to a Division Bench. 
Mr. Md. Khaleel appearing for the ap- 
pellant has contended that the Court of 
appeal below has erred in holding that 
the suit was not maintainable. Accord- 
ing to him as the award of the Superin- 
tending Engineer. was not made a rule 
of the Court it should be treated es non-~ 
existent and the respondent should not 
be allowed to plead that award as a bar 
to the maintainability of the suit. He 
bas further submitted that the arbitra- 
tion agreement in the contract has merg- 
ed in the award and that too cannot be 
pleaded as a bar to the maintainability 
of the suit. Otherwise also. he contends 
that an arbitration agreement-is not a bar 
to the institution of an action. Tne only 
remedy open to the respondent was to 
get the suit stayed under Section 34 of 
the Arbitration Act (hereinafter referred 
to as the Act) and having not availed of 
that remedy and having submitted to the 
jurisdiction of the Court by filing written 
statement the respondent could nct and 
cannot raise the plea that the arbitration 
agreement was a bar to the maintainabi- 
lity of the suit, In support of his conten- 
tions he has placed reliance on th= deci- 
sions in Seonarain Lal v. Prabhu Chand, 
AIR 1958 Pat 252 (FB); Sait Paman- 
dass Sugnaram v. T. S. Manikyam Pillai, 
AIR 1960 Andh Pra 59 (FB) and O. Moha- 
med Yusuf Levai Saheb v. S. Hajee 
Mohammed Hussain Rowther, AIR 1964 
Mad 1 (FB). These decisions no doubt 
to some extent support his cont=ntion. 
In Seonarain Lal’s case it was held that 
an award is not effective unless a decree 
follows the judgment upon it. In Sait, 
Pamandass Sugnaram’s case it was ob- 
served. g 

“No party can be prejudiced by the 
mere existence of an award. It does not 
become operative and enforceable until 
jt has’ been filed in Court and the Court 
adjudicates about its validity.” 

It was further observed. 

“There can be no doubt that under 

the law prior tc the passing of the Arbi- 
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tration Act, 1940 a valid award operated 
to extinguish all claims, which were the 
subject-matter of the reference to arbi- 
tration and the award alone furnished 
the basis by which the rights of the 
parties could be determined and any atc- 
tion on the original cause of action was 
barred. The Arbitration Act of 1940 ef- 
fected a change in that, it prescribed the 
procedure for getting an award enforce- 
able. The effect of this change was that 
the passing of the award by itself did 
not extinguish the rights of the parties 
until such award was subjected to the 
process mentioned in the Act.” 

It was further held in that case that it 
was not open to the defendant to set up 
an award as a bar to the suit filed on the 
origina] cause of action where the award 
had 20t been filed and all proceedings 
relating thereto had not been gone 
through as required by the Arbitration 
Act. In Mohamed Yusuf’s case also it was 
held by the Ful] Bench of the Madras 
High Court that where an award is made 
on a reference out of Court. and has not 
been filed into Court in accordance with 
the provisions of the Abritration Act, 
1940, it cannot ordinarily be pleaded as a 
defence of the original cause of action. . 


5. The aforesaid decisions, how- 
aver, now stand overruled by the deci- 
sicn of the Supreme Court in Satish 
Kumar v, Surinder Kumar, AIR 1970 SC 
833. The decision of this Court in Seo- 
narair. Lal’s case was expressly over- 
ruled. The other two decisions have not 
been referred to in the decision but they 
also stand impliedly overruled. His 
Lordship Sikri. J. (as he then was) who 
delivered the main judgment quoted 
from another judgment of the Supreme 
Court in Uttem Singh Dugal and Co. v. 
Union of India, (Civil Appeal No. 162 of 
1962, D/- 11-10-1962 (SC)} the following 
passag2: 


“The true legal position in regard to 
tae effect of an award is not in dispute. 
It is well settled that as a general rule, 
all claims which are the subject-matter 
of a reference to arbitration merge in the 
award which is pronounced in the pro- 
ceedings before the arbitrator and that 
alter an award has been pronounced, the 
rights and liabilities of the parties in res- 
pect of the said claims can be determined 
only on the basis of the said award, 
After an award is pronounced, no action 
can be started on the original claim 
which had been the subject-matter of 
the reference. As has been observed by 
Mookerjee, J. in the case of Bhajahari 
Saha Banikya v. Behary Lal Basak, (1909) 
ILR 33 Cal 881 at p. 898, the award is, 
in fact. a final adjudication of a Court 
of the parties own choice, and until im- 
peached upon sufficient grounds in an ap- 
propriate proceeding, an award, which is 
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on the face of it regular, is conclusive 
upon the merits of the controversy sub- 
mitted, unless possibly the parties have 
intended that the award shall nof 
be final and conclusive ......... in reality, 
an award possesses all the elements of 
vitality even though it has not been for- 
mally enforced and it may be relied upon 
in a litigation between the parties relat- 
ing to the same subject-matter. This 
conclusion according to the learned 
Judge, is based upon the elementary prin- 
ciple that, as between the parties and 
their privies, an award is entitled to 
that respect which is due to judgment 
of a Court of last resort. Therefore, ff 
the award which has been pronounced 
between the parties has in fact, or can, 
in law. be deemed to have dealt with the 
present dispute,- the second reference 
would be incompetent. This position also 
has not been and cannot be seriously 
disputed.” 

After examining other decisions of the 
supreme Court and of other High Courts 
his Lordship referred to Para 7 of Sche- 
dule-I to the Act which says that the 
award shall be final and binding on the 
parties and persons claiming under them 
respectively and then observed: 

“If the award is final and binding on 
the parties it can hardly be said that it 
is a waste paper unless it is made a 
rule of the Court,” 

His Lordship further observed: 

“We are unable to appreciate why 
the conferment of exclusive jurisdiction 
on a Court under the Act makes an 
award any the less binding than it was 
under the provisions of the Second Sche- 
dule of the Code of Civil Procedure.” 
From the above quoted observations it 
would appear that the Act has not 
brought about any change in the law 
which existed before its passing in the 
year 1940 and that a valid award ope- 
rates to extinguish all claims which 
were the subject-matter of the reference 
to arbitration and the award alone fur- 
nishes the basis by which the rights of 
the parties can be determined and any 
action on the original cause of action is 
barred. As held in the case of Bhajahari 
Saha Banikya, ILR 33 Cal 881, which 
bas been approved by the Supreme Court 
in the above quoted passage from the 
case of Uttam Singh Dugal and Company 
the award is a final adjudication of a 
Court of the parties own choice and 
until impeached upon sufficient ground 
in an appropriate proceeding is conclu- 
sive upon the merits of the controversy 
submitted and it possesses all the ele- 
ments of vitality even though it has nof 
been formally enforced and it may be 
relied upon in a litigation between the 
parties relating to the same subject- 
matter.. It has been held by their Lord- 
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ships of the Supreme Court in the case 
of Messrs Uttam Singh Dugal and Com-~ 
pany that as between the parties and 
their privies, an award is entitled to that 
respect which is due to judgment of a 
Court of last resort. In our opinion, 
therefore, the Court of appeal below has 
rightly held that the suit was not main- 
tainable. l 


6. Mr. Md. Khaleel has argued 
that reference to the Superintending En- 
gineer was not in respect of all the items 
of dispute and, therefore, the suit should 
be held to be maintainable at least with 
reference to those items which were not 
referred to him, In this connection he 
has drawn our attention to the finding of 
the trial Court that the question as to 
What amount was spent by the respon- 
dent on rectification of the defects in the 
building was not referred to the arbitra- 
tor. Really it is not the case of the 
appellant that the respondent was entitl- 
ed to deduct any amount from his bills 
on account of rectification of the defects. 
It appears that it was also not the case 
of the respondent before the arbitrator. 
This plea, it appears was not taken þe- 
fore the arbitrator but it has been taken 
only as a defence in the present suit. Tt 
eannot, therefore. be said that really 
there was a dispute on this question bet 
ween the parties at the time the reference 
was made, If a dispute has arisen between 
the parties subsequently on this question 
and that can be legally referred to the 
Superintending Engineer again then the 
previous award will be no bar to amother 
award on this question. In our opinion 
the suit cannot be held maintainable o 
account of this fact. Really, learned 
counsel for the appellant has not been 
able to convince us that the suit was in 
respect of claims which were not referred 
for arbitration, The appellant cannot get 
a decree on the basis of the defence of 
the respondent. 


7. A qusetion also arises as to 
whether a decree can be passed in favour 
of the appellant for the amount which 
has been admitted by the respondent as 
payable to him. In our opinion no decree 
need be passed for that amount in this 
suit as the suit of the appellant is only 
for accounts. No specific amount has 
been claimed in the suit nor any court~ 
fee paid for such claim. If he is now 
allowed to pay court-fee on the amounf 
admittedly due to him and a decree pass~ 
ed in his favour. then he may not get 
the entire amount held due to him in the 
award. The appellant may not get a de~ 
cree from a Court on the basis of the 
award of the Superintending Engirreer as 
an application for the purpose may be 
barred by limitation, but as the other 
party is the State we are confident that 
the legitimate payment to the appellant 
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will not be denied on the ground of 
limitation. 

8. In the result the appeal fails 
and is dismissed but in the circumstances 
of the case there will be no order as to 
costs so far as this Court is concerned, 


Appeal dismissed. 
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M/s. Darbhanga Laheriasarai Electric 
Supply Corporation Ltd.. Petitioner v. 
The State of Bihar and another, Opposite 
Party. 


Civil Revn. No. 1260 of 1970, D/- 
15-12-1972, against order of K. D. Prasad, 
Addl. Dist. J.. Darbhanga, D/- 26-9-1970. 


Index Note:—— (A) Electricity Act, 
Section 4 (3) — Notice to show cause 
under — Presupposes tentative formation 
of “opinion” to revoke license under Sec- 
tion 4 (1) — Suit for injunction on re- 
ceipt of such notice is not premature. 


Brief Note :—— (A) There was no basis 
for issue of notice because none of the 
grounds of revocation enumerated in Sec- 
tion 4 (1) existed, The contention oz the 
Government, that injunction could not 
be issued because suit itself was prema- 
ture as the Government had not finally 
made up its mind and revoked the licence, 
was negatived by holding that impugned 
notice could not be issued unless Govern- 
ment had tentatively formed an “opinion” 
to revoke the licence. The threat to the 
right of the company was imminent and 
it was therefore entitled to file the suit. 
AIR 1950 Pat 366. Relied on, 

. (Paras 8, 9,10, 11. 12) 


Index Note:— (B) Electricity Act, 
. Section 4 (1) — Grounds for revocation 
of licence under — Licence cannot be 
revoked unless grounds mentioned exist 
— Allegations of absence of such grounds 
must be examined on merits. 


Brief Note:— (B) The Government 
can revoke a licence only when the 
grounds mentioned in Section 4 (1) exist. 
Existence of the said grounds and the 
opinion of the Government thereon is a 
question of law. Such opinion is open 
to judicial scrutiny. When it was al- 
leged that the show cause notice was a 
mala fide act and that actually there were 
no grounds at all as requisite under Sec- 
tion 4 (1), the Court ought to have gone 
into the questions on merits for finding 
out whether prima facie case in this res- 
pect is made out. Refusal to do so would 
be refusal to exercise jurisdiction, AIR 
1967 SC 295 Relied on — (X-Ref:— 
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Civil P. C.. Section 115). 
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y. Company Law Board 14 
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Suply and Industrial Co, Ltd. 
v. State 
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Narain Singh 9 
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J C. Sinha, S. K. Jha, S, N. Jha and 
Mathura Prasad, for Petitioner; Bal- 
bhadra Prasad Singh (Advocate General) 
and Tarakant Jha (Standing Counsel. No. 
II), fcr Opposite Party. 


ORDER :— This is an application in 
revisior against an order dismissing the 
appeal filed by the petitioner against an 
order refusing to grant ad interim injunc- 
tion during the pendency of the suit filed 
by the petitioner. 


2. The petitioner is a public com- 
pany registered under the Indian Electri- 
city Ac, having its registered office at 
Darbharga. The Company filed a suit 
(Title Sait No, 244 of 1967) in the Court 
of the Subordinate Judge, Darbhanga for 

e declaration that the notice issued by 
the Gav2rnment of Bihar in the Depart- 
ment of Electricity dated the 21st July 
1967 under Section 4 (3) of the Indian 
Electricicy Act (hereinafter referred to as 
‘the Act) asking the petitioner to show 
cause as to why its license should not be 
revokec under Section 4 (1) of the Act, 
is without jurisdiction, illegal and mala 
fide. A further prayer was made in the 
suit for 2zrant of a permanent injunction 
restrainirg the opposite party from re- 
voking the licence of the petitioner, 


3- Briefly stated. the case of the 
plaintiff-petitioner is that on the 3rd 
March 1937. the State Government 
hed grarted a license to one Padma- 
nabh Prasad for supplying electrical 
energy {to the town of Darbhanga. 
Accordirg to the terms of the license, 
the State Government had reserv- 
ed to themselves an option to purchase 
the undertaking after the lapse of thirty 
years and to exercise the said option at 
the end o? every ten years thereafter, In 
case of exercise of such option, the State 
Government is to pay to the licensee over 
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and above the purchase price. a further 
amount of fifteen per cent as compen- 
sation for compulsory acquisition. The 
Company was, accordingly, floated and is 
since then supplying electrical energy 
within the municipal limits of the town 
of Darbhanga. Before the expiry of thirty 
years on the 3rd March 1967, the State 
Government served a notice on the Com- 
pany on the 7th January 1966, intimating 
that they would exercise their option to 
purchase the undertaking after the ex- 
piry of thirty years. The petitioner made 
a representation. Presumably on that 
account and also on account of the fact, 
as disclosed from the statement made in 
the Bihar Legislature, of financial strin- 
gency with which the State Government 
were faced. the aforesaid notice was 
withdrawn. It is said that during the 
general elections in February 1967, the 
managing agent of the Firm, K. K. Bai- 
roliya, incurred the wrath of the com- 
munist party being a strong supporter of 
the congress party. On this account the 
communist workers of Darbhanga in- 
fluenced the then Minister of Electricity 
Sri T. N. Jha, to acquire the Company’s 
undertaking. The Chief Electrical Engi- 
meer of the Government of Bihar was 
sent to Darbhanga and he made some sort 
of an inquiry, and the communist party 
workers moved in the town making an- 
mouncements with the aid of mike and 
loud-speaker about this fact and inviting 
the consumers to lodge grievances with 
the communist party. Soon thereafter, 
on the 21st July 1967. the Deputy Secre- 
tary to the Government of Bihar In the 
Electricity Department sent a notice 
under Section 4 (3) of the Act to the 
Company to show cause why the peti- 
tioner’s license shall not be revoked 
under Section 4 (1) of the Act on various 
grounds under (a) to (e) of that section. 
The petitioner challenged the right of the 
Government to issue such notice in viola- 
tion of Article 166 of the Constitution of 
India. by its letters dated the 16th Octo- 
ber 1967 and the 20th October 1967. It, 
however, filed a petition showing cause 
which was received by the State Govern- 
ment on the 21st of October 1967. It is 
further said that soon after the issue of 
the notice aforesaid, i.e. on the 27th July 
1967, the State Minister Sri T. N. Jha, 
held a meeting in front of the Power 
House and gave out that the plaintiff- 
Company would be acquired by the State 
Government after the expiry of the period 
granted by the show cause notice. The 
petitioner. further said that the afore- 
said notice did not disclose any ground 
of public interest nor any good ground 
fustifying the revocation of the license, 
but the same was actuated by malice on 
the part of the aforesaid State Minister 


and the communist party workers and the 
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petitioner, therefore, had reasonable ap- 
prehension that in spite of these facts the 
State Government were determined to 
take over the Company and revoke its 
license. Hence, the present suit was filed. 


4. An application praying for 
grant of ad interim injunction restraining 
the State Government from revoking the 
license of the petitioner or taking any 
step towards the same was filed in the 
Court of the Subordinate Judge. Dar- 
bhanga, who granted the, injunction in 
the first instance, but vacated it by an 
order dated the 10th May 1968. As 
against this order the petitioner went up 
in appeal to the District Judge, Dar- 
bhanga but the aforesaid appeal was dis- 
missed by the First Additional District 
Judge, Darbhanga by an order dated the 
26th September 1970, Hence, this appli- 
cation, 

_ 9. Before the trial Court three 
points were raised :— 


(i) That the aforesaid notice was not 
valid and legal: 

(ii) that the notice did not disclose 
that it was in the public interest within 
a meaning of Section 4 (1) of the Act, 
an 


(iii) that the petitioner had made out 

a prima facie case and the balance of 
convenience was in its favour. 
The learned Subordinate Judge held on 
all the points against the petitioner in- 
asmuch as he found the notice to be 
valid and legal and the balance of con- 
venience to be in favour of the defen- 
dant. On the second point the learned 
Subordinate Judge held that it was not 
open to the Court to enter into the re- 
asons given in the notice and find out 
whether it was in public interest. In his 
view it was for the State Government to 
decide whether it was in public interest, 
and the Courts could mot enter into the 
question. 

6. The learned Additional District 
Judge, however, held that the cause 
shown by the petitioner was still under 
consideration of the State Government 
and they had not formed an opinion yet, 
under Section 4 (1) (a) of the Act, and. 
therefore, it was not open to the peti- 
tioner at this stage to challenge the 
aforesaid notice. He found the suit it- 
self to be premature in view of the fact 
thet the Court cannot judge the issues 
which are yet pending consideration of 
the Government, and, therefore. held 
that the petitioner could not get an order 
of injunction. He further held that on 
that account the petitioner has at present 
no prima face case, nor is the balance of 
convenience in its favour. Accordingly, 
he dismissed the appeal. 


Te Mr. J. C. Sinha appearing on 
behalf of the petitioner has urged only 
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two points. Firstly, that both the Courts 
below have refused to exercise jurisdic- 
tion under a misapprehension of law in- 
asmuch as they have refused to consider 
the question whether the aforesaid notice 
“was covered by Section 4 (1) (a) of the 
Act, or if it was merely a malicious act. 
According to him the Courts below should 
have considered whether there were any 
grounds alleged to show wilful and un- 
reasonably prolonged neglect by the 
Company to do anything required. of him 
under the Act. Secondly that both the 
Courts below have erred in holding that 
the balance of convenience is not in fav- 
our of the petitioner. The learned Advo- 
cate General appearing for the State of 
Bihar thas. on the other hand, urged that 
it has not been shown by the petitioner 
that the grounds in the notice are whol- 
ly alien and the reasons not germane to 
the provisions of Section 4 of tae Act, 
and, therefore, the Courts could not inter- 
fere with the opinion. of the State Gov- 
ernment in respect of it being necessary 
in public interest to revoke the license, 
and the Courts below have this taken a 
correct view of the law. I find however, 
that the argument of the learred Advo~ 
cate General is not tenable ir the cir- 
cumstances of the present case. and the 
contention of Mr. J. C. Sinha nas great 
force. 


8. On the first point raised by 
Mr. Sinha. it must be said that the lower 
- appellate Court has refused to consider 
the contents of the notice for :tself and 
to go into the merits of the question whe-~ 
ther even prima facie grounds <lleged in 
the notice for revocation of the license 
were germane to the question cf neglect 
to do anything required by the Act. He 
also refused to consider the question of 
mala fide raised by the petitioner. The 
entire basis for his order dismissing the 
appeal appears to be that the State Gov-~ 
ernment had yet not finally made up their 
mind on the question of revocation of the 
license of the petitioner and, therefore, 
the suit itself is premature and the Court 


could not enter into the question of pub- 


lic interest. In my view the learned Ad- 
ditional District Judge has not taken a 
correct view of law in the circumstences 
of the present case, and, therefore, re- 
fused to exercise the jurisdiction vested 
in him. 

9. I shall first deal with Ge point 
whether the suit itself is premature. It 
has been urged by Mr. J. C. Sinha in this 
connection that in a case where a legal 
right is going to be infringed and the 
fact becomes imminent. it is open to a 
persor to come to Court against the 
threatened invasion of his right, and the 
suit would not be premature. In this 
connection he placed reliance on a decim 
sion of this Court in the case of Province 
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of Bihar v. Kamakshya Narain Singh, 

AIR 1950 Pat 266. That was a case where 
the pleintiff had filed-a suit to obtain a 
declaration that certain statutes passed 
by the provincial legislature for the abo- 
lition of zamindaries. and pending this 
consummation directed at taking over the 
management of- the properties of the 
zamindaries, were ultra vires. Three 
pieces of legislation were referred to in 
this connection. They were the Bihar 
Private Forests Act under which the Goy- 
ernment had taken possession of the prim 
vate forests of the plaintiff; the abolition 
of Zemindaries Act which had not then 
been enforced and the Bihar State 
Manazement of Estates and Tenures Act 
under which it was proposed to take over 
the management of the plaintiffs estate. 


‘In other words, the second legislation not 


having come into effect and under the 
third one there being only a proposal to 
take over the management, Acts had not 
been completed thereunder. It was held 
that the suit was in the nature of a bill 
quia timet, and the plaintiff's right of 
action, therefore. arose as soon as threat 
to his right became imminent. The argu 
ment addressed in this case was that the 
cause of action on which the plaintiff re- 
lied was not an individual act. but the 
whole course of the conduct of the Gov- 
ernment directed to one end. In the pre- 
sent case, it is not merely the notice 
issued under Section 4 (3) of the Act 
which is the basis of the present suit. but 
the en-ire course of conduct of the State 
Goverrment in this connection has been 
challenged as mala fide and the notice 
aes is said to be merely a result of 
hat. 

10. On the question of mala fide, 
I may point out that the plaintiff not 
merely alleged it, but swore affidavits and 
produced materials before the trial Court 
in resp2ct of the conduct of certain poli- 
tical workers and the State Minister, 
prior to the issue of the notice and even 
subsequent thereto. Newspaper cuttings 
of the speeches of the State Minister 
showing clearly that the undertaking 
would be acquired after the expiry of 
the period of notice and newspaper cut- 
tings of the statements made in the As- 
sembly etc.. had also been produced. It 
was also alleged that the notice had been 
issued mala fide in order to gain an undue 
advantage by not acquiring the under- 
taking by purchase, as was proposed to 
be done in the first instance. but by re- 
voking the license so as to avoid payment 
of purchase price and solatium as per 
terms of the agreement which the State 
Government wculd have to pay if the 
aption of purchase were to be exercised. 
I am surprised that the learned Addi- 
tional District Judge should have ignored 
the ellegations and the documents and 


1973 


said that there was no material at all in 
connection with the proof of mala fide. 
He has obviously not considered these 
materials at all. 

Íi. In the circumstances of the 
present case, therefore, I am unable to 







under Section 4 (3) of the Act asking the 


petitioner to show cause against the re- 


to be revoked and have acted by issuing 
the notice aforesaid in pursuance of that 
opinion. There can thus be no doubt 
that the right of the Company is thre- 


uit is thus not premature. 

12. The next point is whether the 
‘State Government have formed any 
opinion under Section 4(1) (a) of the Act. 
It will be relevant to notice the provision 
of Section 4 of the Act. which is as 
follows:— 

"4, (1) The State Government may, 
if in its opinion the public interest so 
requires and after consulting the State 
Electricity Board, revoke a license in any 
of the following cases, namely :— 


(a) where the licensee, in the opinion 
of the State Government, makes wilful 
and unreasonably prolonged default in 
doing anything required of him by or 
under this Act; 

(b) where the licensee breaks any of 

. tħe terms or conditions of his license the 
breach of which is expressly declared by 
such license to render it liable to revo- 
cation; Se cee 

(c) where the licensee fails, within 
the period fixed in this behalf by his 
license or any longer period which the 
State Government may substitute there- 
for by order under Section 4-A. sub-sec- 
tion (1). and before exercising any of the 
powers conferred on him thereby in re- 
lation to the execution of works,— 

(i) to show to the satisfaction of the 
State Government, that he is in a posi- 
tion fully and efficiently to discharge the 
duties and obligations imposed on him 
by his license, or 

(ii) to make the deposit or furnish 
the security required by his license: 

(d) where in the opinion of the Stafe 
Government the financial position of the 
licensee is such that he is unable fully 
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and efficiently to discharge the duties and 
obligations imposed on him by his license; 
(e) where a licensee, in the opinion 
of the State Government, has made de- 
fault in complying with any direction 
issued under Section 22-A. 
_ (2) Where in its opinion the public 
interest so permits, the State Govern- 
ment may, on the application or with the 
consent of the licensee, and after consult- 
ing the State Electricity Board and the 
Central Government where that Govern- 
ment is interesied. and if the licensee is 
mot a local authority, after consulting 
also the local authority. if any. concern- 
ed. revoke a license as to the whole or 
any part of the area of supply upon 
Ai terms and conditions as it thinks 


(3) No license shall be revoked under 
sub-section (1) unless the State Govern- 
ment has given to the licensee not less 
than three months’ notice, in writing, 
stating the grounds on which it is pro- 
posed to revoke the license and has con- 
sidered any cause shown by the licensee 
within the period of that notice. against 
the proposed revocation, 


_ 4) Where the State Government 
might under sub-section (1) revoke 
a license it may instead of re- 
voking the license permit it to re- 
main in force subject to such further 
terms and conditions as it thinks fit to 
impose and any further terms or condi- 
tions so imposed shal] be binding upon, 
and be observed by, the licensee and 
Shall be of like force and effect as if 
they were contained in the license.” 


Reading the Section it is quite clear that 
the State Government have to form an 
opinion firstly that the public interest re- 
quires the revocation of a license and 
secondly that the circumstances mention- 
ed in the different clauses of the afore- 
said Section exist. An order of revoca- 
tion cannot. however, be passed unless 
an opportunity has been given to the 
licensee under sub-section (3) of Section 4 
of the Act. I am not prepared to con- 
strue this provision so as to mean that the 
State Government may start action under 
sub-section (8) without forming any opin- 
ion whatsoever. If this construction 
were to be adopted, it would mean that 
the State Government act without apply- 
ing their mind altogether to the ques- 
tion and without forming any opinion 
whatsoever even tentatively. Reading the 
Section it is quite clear that the State 
Government have ‘to form an opinion 
first regarding the requirement of pub- 
lic interest and then consult the Electri- 
city Board and then give a notice under 
sub-section (3) to the licensee to show 
cause and then finally pass an order re- 
voking the license. Reading clause (a) of 
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sub-section (1) of Section 4 of the Act. 
it is quite clear that there are two opin~ 
ions at two stages which have to be form- 
ed by the State. The first one is the 
opinion regarding requirement cf public 
interest and the second one is the opinion 
in respect of the wilful and unreasonably 
prolonged default in doing anything re- 
quired of him by or under the Act. The 
two opinions are entirely different from 
each other. The consideration of public 
interest may require consideration of 
various matters even other than the wil- 
ful and prolonged default. There may 
be a case where in spite of such neglect, 
public interest may not require the revo- 
cation of the license. But so far as the 
ground for revocation of the licence 
under Section 4 (1) (a) of the Act is con~ 
cerned. the only question which has to be 
considered by the State Government is 
whether there has been a wilful and un» 
reasonebly prolonged neglect to do what 
is required by or under the Act. In 
other words, under clause (a) the State 
Government has also to form an opinion 
on the question of law, viz. what is re~ 
quired by or under the Act. When the 
State Government enumerates these 
grounds in the notice under Section 4 (3) 
of the Act. it is obvious that the State 
Government have come to the conclu~ 
sion even though tentatively that the 
licensee has not done something required 
of him by or under the Act. It cannof, 
therefore in my view be said that as long 
as the State Government have not passed 
the final order under Section 4 (1) (aj 
revoking the license, a suit would bø 
premature. 


13. The next question which has 
been raised is whether the opinicn of 
the State Government with regard to 
public interest is open to judicial test, 
The learned Advocate General has placed 
reliance on the decision of the Privy 
Council in the case of Hubli Electricity, 
Co. Ltd. v. The Province of Bombay, 
AIR 1949 PC 136 for the proposition that 
such opinion is not open to judicial seru- 
tiny. Reliance has been placed on the 
observation of their Lordships to the fol» 
lowing effect :— 


"21. Their Lordships now turn to tha 
question of construction of Section 4 (1} 
(a). Their Lordships are unable to see 
that there is anything in the language 
of the sub-section or in the subject- 
matter to which it relates upon whicn to 
found the suggestion that the opinion of 
the Government is to be subject to ob- 
jective tests. In terms the relevant 
matter” is the opinion of the Government 
not the grounds on which the opinion Is 
based. The language leaves no room for 
the relevance of a judicial examination as 
to the sufficiency of the grounds on which 
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the Government acted in forming an 
cpinion” i 

It will be noticed that their Lordships 
Fave referred to the judicial examination 
ci the question of sufficiency of the 
Pronari alone. Their Lordships go on 
> Say i— 


“22. Further the question on which 
the opinion of the Government is rele- 
vant is not whether a default has been 
wilful and ‘unreasonably prolonged but 
whether there has been a wilful and un- 
reasonably prolonged default. Upon that 
point the opinion is the determining 
matter and—if it is mot for good cause 
displaced asa relevant opinion — itis con- 
clusive. But there the area of opinion 
ceases. The phrase “anything required 
under the Act” means “anything which 
is required under the Act.” The ques- 
tion what obligations are imposed on 
licensees by or under the Act is a 
question of law. Their Lordships do 
nct read the section as making the 
Government the arbiter upon the con= 
struction of the Act or as to the obliga- 
ticns it imposes. Doubtless the Govern» 
ment must in expressing an opinion for 
the purpose of the section also entertain 
@ viewr as to the question of law. But 
its view on law is not decisive. If in ar- 
riving at a conclusion it appeared that 
the Government had given effect to a 
wrong apprehension of the obligations 
imsosed on the licensee by or under the 
Act the result would be that the Govern-= 
ment had not expressed such an opinion 
as is referred to in the section.” 


It is quite obvious thus that it is not open 
to the Court to scrutinise the opinion of 
the Government regarding public interest 
or to enter into the question as to whe- 
ther the facts are sufficient for the opin~ 
jon arrived at under Section 4 (1) (a) of 
the Act and so far as these are concerned, 
the opinion of the State Government is 
conzlusive. Their opinion is also con- 
clusive on the point whether there has 
been a wilful and unreasonably prolong- 
ed neglect. Whether the subject-matter 
of reglect is an act required by or under 
the Act is also a point on which the Gov- 
ernment have to form an opinion. But 
this is a question of law. and so far as 
this question of law is concerned the 
Gov2rnment are not an arbiter, and it is 
oper. to the Court to scrutinise that. It 
is thus open tẹ the Court to find whe- 
fher the Government have acted under a 
wrong epprehension of the obligations 
impcsed on the licensee by or under the 
Act. The case is, therefore, no authority 
for the proposition that the opinion of the 
State Government whether it be on the 
queszion of public interest or on the ques- 
tion of requirements of the Act. is not 
open to judicial scrutiny. 
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14. In respect of this point reli- 
ance has been placed by Mr. J. C. Sinha 
on the decision of the Supreme Court in 
the case of Barium Chemicals Ltd. 
y. Company Law Board, AIR 1967 
SC 295. In the case the Secretary 
of the Company Law Board had issued 
an order on its behalf under Section 237 
(b) of the Companies Act 1956, appoint- 
ing Inspectors for Investigating the af- 
fairs of the aforesaid company. The ap- 
plication for writ was directed against 
this order and the prayer was founded 
on amongst others the following grounds. 
(1) That the order was mala fide and (2) 
that in making the order the Board had 
acted on materials extraneous to the 
matters mentioned in Section 237 (b) of 
the Companies Act Their Lordships 
were considering the provision which 
said that the Central Government could 
appoint Inspectors if “in the opinion of 
the Central Government” there were cir- 
cumstances suggesting matters mentioned 
in clauses (1) to (3). The words “in the 
opinion of’ came up for discussion. 
Mudholker. J.. speaking for himself and 
Sarkar, C. J.. held that the formation of 
an opinion must, therefore, be as to whe- 
ther there are circumstances suggesting 
the existence of one or more of the 
matters mentioned in the aforesaid 
clauses and not about anything else and 
that the opinion must. of course, not have 
been arrived at mala. fide. The learned 
Judge further observed that a Court can~ 
not go into the question of the aptness 
or sufficiency of the grounds upon which 
the subjective satisfaction of authority is 
based, but if the grounds are disclosed it 
is open to the Court to consider whether 
those grounds are relevant or are irrele- 
vant because they are extraneous to the 
question as to the existence or otherwise 
of any of the matters referred to in the 
sub-clauses. Hidayatullah. J.. also held 
that “no doubt the formation of opinion 
fn subjective but the existence of cir- 
cumstances relevant to the inference as 
the sine qua non for action must be 
demonstrable ......... Since the existence 
of ‘circumstances’ is a condition funda- 
mental to the making of an opinion, the 
existence of the circumstances, if ques- 
tioned, has to be proved at least prima 
facie.” Shelat. J., held as follows :— 


“Though an order passed in exercise 
of power under a statute cannot be 
challenged on the ground of propriety or 
sufficiency, it is liable to be quashed on 
the ground of mala fides. dishonesty or 
corrupt purpose. Even if it is passed. in 
good faith and with the best of intention 
to further the purpose of the legislation 
which confers the powers, since the Au- 
thority has to act in accordance with and 
within the limits of that legislation, its 
order can also be challenged if itis beyond 
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those limits or is passed on grounds ex- 
traneous to the legislation or if there are 
no grounds at all for passing it or if the 
grounds are such that no one can rea- 
sonably arrive at the opinion or satisfac- 
tlon requisite under the legislation. In 
any one of these situations it can well 
be said that the authority did not honest- 
ly form its opinion or that in forming it, 
- as not apply its mind to the relevant 
ac Rid E 


15. It is obvious from the afore- 
said decision of the Supreme Court that 
in the present case the action of the State 
Government could be challenged either on 
the grounds of male fide or on the ground 
of their having formed an option without 
any basis or upon matters extraneous or 
upon a dishonest consideration of the 
matter etc. As I have said earlier, Sec- 
tion 4 (1) (a) of the Act discloses that the 
State Government have to form an opin- 
ion before revoking a license that the 
licensee has made a wilful and un- 
reasonably prolonged default in doing 
anything required by or under the Act. 
Clause (b) applies to a case where the 
licensee breaks any of the terms or con- 
ditions of his licence rendering it liable 


- to revocation. Clause (c) deals with the 


case where the licensee fails within a 
certain period to show to the satisfaction 
of the State Government that he is in a 
position to discharge his duties and obli- 
gations imposed by the licence. etc. 
Clause (d) applies to the case where the 
financial position of the licensee is such 
that he is unable to discharge such duties 
and obligations and cl. (e) refers to a case 
where a licensee has made default in 


complying with any directions under cl. 22 


(a) of the Act relating to supply of energy 
to certain classes of consumers. It ap- 
pears that on these questions the State 
Government have to be satisfied in res- 
pect of the existence of these facts. It 
is only when these circumstances exist 
that the State Government can act by 
way of revoking the licence. [f the 
licencee tan show that none of these 
circumstances exist at all surely the 
opinion formed by the State Government 
would be an opinion on no materials what- 
soever and it would be open to a court 
to quash an order in such a case. If a 
licencee can show that what is supposed 
to be a term or condition of the licence 
is no such term or condition at all, there 
is again an absence of the circumstance. 
It is, therefore. not correct to say that 
the courts below could not at all have 
gone into these questions, viz. the 
grounds mentioned in the notige which 
appear to come under different clauses 
of Section 4 (1) of the Act. 


16. Another question which the 
courts below had to consider in the pre- 
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sent case was whether it was on ascount 
of the existence of these circumstances 
that the State Government have pur- 
ported to act in the matter or it was on 
account of mala fide on the part o? the 
State Minister and the political workers 
behind him. If mala fide could be prov- 
ed surely the act of the State Govern- 
ment had to be quashed. It was, there- 
fore, necessary for the court below to 
enter into the question on merits and 
find out whether prima facie there was 
a case made out by the plaintiffs either in 
respect of mala fide or in respect of the 
non-existence of any of the circumstances 
on the basis of which alone the State 
Government coud act. To say that the 
State Government have not formed any 
opinion at all and. therefore. the stage 
for such consideration has not arisen is 
the result of a wrong approach to the 
question. If the State Government had 
not applied their mind at all and not 
formed tentatively any opinion there 
would have been no grounds disclosed as 
there are in the notice under S, 4 (3). If 
the State Government had to act under 
Section 4 (8) of the Act it had to know 
and make up its mind about the exist- 
ence of the grounds because sub-section 
(3) requires the grounds on which it is 
mroposed to revok2 the licence to be stat- 
ed in the notice. It is true that after 
the consideration of the cause shown by 
the licensee it is spen to the State Gov 
ernment to change their mind. That does 
not, however, mean that the State Gov- 
ernment have not formed any opinion 
whatsoever and have acted as if it were 
a roving enquiry or a fact finding en- 
quiry which they were making. In my 
view, that could not be the purpose of 
sub-section (3) of Section 4 of the Act. 

e grounds have to be alleged in the 
nature of charges which have to be ex- 
plained by the licensee. Unless such 
charges were known and determined 
they could not be stated in the notize 
and such charges could not be determin- 
ed except after a consideration thereof 
and formation of a tentative opinion on 
the point. 


17. The Jearned Advocate-General 
has placed reliance on the decision in 
the case of P. V. Jagannath Rao v. State 
of Orissa, AIR 1962 SC 215. That was a 
case where a commission had been ap- 
pointed to make an enquiry under ths 
Commission of Enquiry Act. 1952, to en- 
quire into the conduct of certain politi- 
cal leaders, which was challenged. This 
case is, however. of no avail to the Op- 
posite ‘party inasmuch as even in this 
case their Lordships held: 


“It is well settled that if a statutory 
authority exercises its power for a pur- 
pose not authorised by the law. the ac- 
tion of the statutory authority is ultra 


omni 
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vires and without jurisdiction. In other 
words, it is a mala fide exercise of power 
in the eye of law. that is. an exercise 
of power by a statutory authority for a 
purpose other than that which the Legis» 
lature intended.” 

Two otner cases were relied upon, names 
ly, Narayanan Sankaran Mooss v. State 
of Kerala, ATR 1965 Ker 253 and Bar- 
Tee Electric Supply and Industrial Co. | 
Ltd, State of Madhya Pradesh, AIR 
1963 Madh Pra 41. In the Madhya Pra- 
desh case an order of revocation of 
licence under Section 4 of the Electri- 
city Act had been passed, The argument 
raised in that case was that the Govern- 
ment ara bound to act in a judicial man- 
ner in exercising power under Section 4 
(1) (a) cf the Act and that the existence 
of the circumstances stated in clauses (a) 
to (e) ot Section 4 (1) as objective facts 
was a condition precedent to the exer« 
cise of she power of revocation. The 
argument was not accepted. The learned 
Chief Justice says:— 

ERRE It will be seen that under 
Section + (1) of the Act it is only in the 
circumstances enumerated in clauses (a) 
to (e) that a licence can be cancelled if 
the Government forms the opinion that 
public interest requires the revocation 
of the licence. If those circumstances 
exist, then the opinion of the Govern- 
ment whether the licence should be re- 
voked is a subjective matter which is 
not open to an objective test. But the 
Legislature has made the formation of 
opinion by the Government as to reyo- 
cation of a licence subject to certain con- 
divions precedent laid down in clauses 
(a: to (e). These conditions must be com- 
plied with before the Government exer- 
cises its power of revocation under Sec- 
tion 4 (1). Now the conditions specified 
in clauses {a) to (e) are not of the same 
character. Under clause (e), it is the 
opinion of the State Government on the 
question whether a licensee has made a 
wilful and unreasonably prolonged de- 
fault in doing anything required of him 
by or under the Act which is a condition 
precedent to the exercise of the right of 
the Government to revoke a licence. It 
must. however, be noted that the opin- 
ion of the Government is conclusive only 
on the point whether there has been a 
wilful and unreasonably prolonged de- 
fault and not on the question as to the 
obligations imposed on a licensee by or 
under the Act. This is a question of law. 


No doubt, in forming opinion for 
the purpose of clause (a) the Govern- 
ment is required to form its opinion as 
to the obligations imposed on a licen- 
see by or under the Act. But its view on 
this question would not be decisive. If 
the Government tekes a wrong view of 
the obligations of a licensee, then ithe 
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opinion formed by the Government 
under clause {a) cannot be said to be 
such an opinion: as is contemplated by 
the clause (See Hubli Electricity Co. v. 
Province of Bombay, AIR 1949 PC 136). 
So also under clause (d) the condition 
precedent is again the opinion of the 
Government with regard to the financial 
position of the licensee, That is a condi- 
tion precedent for the exercise of the 
power of revocation. Thus under clauses 
(a) and (d) what is condition precedent 
is not the actual existence of the mat- 
ters stated in those clauses but the sub- 
jective opinion of the Government as 
to the existence of those matters.” 


Great reliance has been placed on the 
concluding sentence aforesaid, 


18. In the Kerala case the notice 
fssued under Section 4 (3) of the Act 
and the order passed under Section 5 (1) 
(a) of the Act revoking the licence and 
another order under Sections 5 (1) (c) 
and 5 (3) of the Act were challenged. 
One of the arguments before their Lord- 
ships was that the opinion that is formed 
by the State Government under Section 
4 (1) of the Act is an objective one which 


can be reviewed by courts and that it 
was a quasi-judicial function. Vaidia- 


lingam, J. referred to the cases of AIR 
1949 PC 136 and AIR 1963 Madh Pra 41 
(supra) and repelled the argument that 
all the clauses of Section 4 (1) were to 
be read in spite of the differences in the 
wordings in the same manner. The 
learned Judge held:— 


“These decisions. clearly lay down, 
in our view, that when the Legislature 
has left it to the authority concerned to 
form an opinion on certain matters, the 
grounds for the formation of the opin- 
ion, or the correctness of the opinion so 
formed by the authority concerned do 
not fall for consideration or review at 
the hands of the Courts so long as the 
authority has acted honestly and there 
were materials available before it, on 
the basis of which such an opinion could 
be formed. In this case. we have al- 
ready stated that the petitioner accepts 
the position that the various matters re- 
ferred to in Ext. P-1 relate to matters 
which he is required to do by or under 
the Act. If so. it follows that as in this 
case the formation of the opinion by the 
Government as such before passing the 
order Ex. P-2, is established, this court 
cannot consider either the grounds for 
the formation of that opinion or the cor- 
reciness of the opinion. so formed by the 
Government.” 

19. In the instant case before me 
the petitioner has challenged that the 
grounds mentioned in the notice under 
Section 4 (3) are no grounds at all under 
Section 4 (1) of the Act. On behalf of 
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the State it is said that these grounds 
come under clauses (a), (b). (c) and (e). 
There are various other grounds which 
admittedly do not come under any of 
the clauses of Section 4 (1). In my view, 
if those conditions do not exist at 

and the State Government merely say 
that they are satisfied about the exisi-« 
ence of those matters it would not be 
enough to give the State Government a 
jurisdiction to act under clause (a) of 
Section 4 (1), In such a case the opinion 
of the Government will be based on no 
materials whatsoever and. therefore, 
would be no opinion at all in the eye 
of law. It cannot, therefore. be said that 
apart from the actual existence of the 
matter mentioned in clauses (a) and (d) 
the State Government have the right 
to form an opinion and that opinion 
would become conclusive in respect of 
the existence thereof. Under sub-section | 
(1) of Section 4 the State Government 
have to form an opinion about the re- 
quirement of public interest. This is not 
open to judicial scrutiny. Next so far 
as clause (a) is concerned, it has to form 
a further opinion whether there has 
been a wilful and unreasonable default. 
This also is a matter of subjective opin- 
ion. But the question of default to do 
anything required by or under the Act 
necessitates the consideration of the 
question as to what the Act requires of 
the licensee, This also is a matter for 
opinion but the opinion on this point is 
open to judicial scrutiny. The opinion in 
respect of the requirements of the Act 
under clause (a) is based on the inter- 
pretation put upon the Act, Now so far 
as clause (b) is concerned. it is a matter 
regarding the existence or non-existence 
of certain facts and. therefore. no opin- 
ion has to be formed by the State Gov- 
ernment in respect of them. Under clause 
(b) question is whether the licensee has 
broken any condition of the licence and 
whether the condition is one which is 
declared to render the licence liable to 
revocation. These are objective facts and 
do not come within the realm of opin- 
ion. Conclusion has to be come to on 
the existence or non-existence of these 
facts. Clause (c) refers to the failure of 
the licensee to show to the State Gov- 
ernment that he is in a position to dis- 
charge his duties or to make deposits 
or furnish security etc. It is, therefore, 
a matter partly of facts and partly of 
opinion, in other words, the condition 
precedent Is matter partly subjective and 
partly objective. Clause (d). however, 
deals with the financial position of the 
licensee and whether it is such, that he 
is unable to discharge his duties and 
obligations under the licence, This is a 
matter in which again opinion has to be 
formed. Facts and figures may be sup 
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plied in this respect but the, question 
whether the financial position is such as 
would allow the licensee to discharge 
his duties and obligations is a matter for 
opinion of the State Government, The 
subjective element comes in where an 
authority has to form an opinion but it 
cannot be said that the opinion which is 
subjective in its mature cannot be chal- 
lenged at all on the ground of non-exist- 
ence of the basic facts. Clause (e) again 
requires formation of an opinion repard- 
ing the default in complying with any 
direction under Section 22 (a) by which 
the State Government may in public 
interest direct a licensee to supply. in 
preference to any other consumer, energy. 
required by an establishment, estab:ishs 
ed for maintenance, suvplies and ser 
vices essential to the community. The 
question whether such a default has 
been made or not, is a question on which 
the State Government has to form an 
opinion. If the circumstances do not exist 
there is no question of any formation of 
opinion thereon, In my view, therefore, 
the question as to whether such mate- 
rials exist or not, is a sine qua non for 
the formation of the opinion by the 
State Government for the purpose of res 
vocation of the licence. 


20. . In the circumstances of the 
‘fpresent case, therefore, the court below 
was under an obligation to apply its 
mind to the question and the materials 
relating thereto as to whether the acf 
complained of and the conduct of the 
State Government through the State 
Minister was mala fide and whether the 
grounds alleged were at all grounds gera 
mane to the grounds mentioned in Sec- 
tion 4 (1). The refusal to consider thesa 
matters altogether undoubtedly amounts 
to a refusal to exercise jurisdiction. 


21. On the question of balance of 
convenience again the court below has 
not considered the question in its proa 
per perspective. It has been pointed ouf 
that if the petitioner is asked to wait 
and the final order of revocation is pass- 
ed, his business will come to a stand- 
still and he will suffer incalculable loss 
whereas the State Government will not 
suffer any loss at all by not passing the 
final order of revocation until the deci- 
sion of the suit. It has also been urged 
that to say that the same can be ade- 
quately compensated by payment of 
compensation is also not correct Inas= 
much as the business will have to ba 
wound up soon after the order of revo- 
cation. the services of a large number 
of persons employed will have to be 
dispensed with, there will be unemploy- 
ment on the part of the promoters of the 
undertaking as well as those employed 
therein. I do not wish to express any 


A.I R. 


opinion on the merits of this argument 
in view of the fact that the case has to 
De sent back to the court below for a 
“resh consideration of the question on 
merits. 


22. In the result, I find that the 
order passed by the learned Additional. 
District Judge cannot be sustained. It is 
accordingly set aside and the case is re« 
manded to him for fresh consideration in 
the licht of the observations made above 
and fcr disposal in accordance with law. 
Accorcingly. the petition is allowed. 


Petition allowed, 





. AYR 1973 PATNA 416 (V 60 C 130) 
G. N. PRASAD, J. 

M/s. Hindustan Steel Works Con= 
struction Ltd.. Petitioner v. M/s. Chota- 
nagpur Mining Corporation, Opposite 
Farty. 

Civil Revn, No. 88 of 1971, D/- 24-8- 
1972. against order of Sub-J., Ist Court, 
Dhanbed, D/- 2-1-1971. 

Incex Note:— (A) Arbitration Act 
(1940),.S. 8 (2) — Appointment of um- 
pire by Court — Hearing of both par- 
ties necessary. 

BrieI Note:— (A) The section en- 
ficins that before making an appointment 
of umpire the Court must hear both the 
parties not only with regard to the ap- 
pointment but also with regard to the 
person to be appointed. An appointment 
of a person as umpire made without giv- 
ing one party an opportunity to have his 
say violates rules of natural justice and 
is irregular. It cannot be justified on 
the ground that it was the last day for 
appointment as there is no provision in 
the Act prescribing a period of limita- 
tion within which an appointment should 
be mada. (Para 6) 


Ranen Roy and J. K. Sinha, for Peti- 
tioner; Prem Shankar Dayal, Baleshwar 
Pd. Gutta and Ravinandan Sahay. for 
Orposite Party. 


ORDER :— This application arises 
out of a proceeding under Section 8 of 
the Arbitration Act, 1940, for appoint- 
ment of en umpire as per an arbitration 
clause contained in Agreement No. .CE/ 
22/67-68 entered into by the parties on 
the 20th December, 1967. The proceed- 
ing which was registered as Title Arbi- 
tration No. 65 of 1970 in the Court of 
the First Subordinate Judge at Dhanbad, 
was commenced by the opposite party 
(referred to as the plaintiff), which is a 
partnerskip firm of contractors register- 
ed under the Partnership Act with its 
head office in Ranchi. The petitioner is 
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a limited company incorporated under 
the Indian Companies Act as a Govern- 


ment Company with its registered office’ 


in Calcutta. 


2. The agreement of the 20th De- 
cember, 1967 into which the parties had 
entered was for supply and spreading of 
hard stone ballast inside the plant area 
of Bokaro Steel City in the district of 
Dhanbad. Certain disputes arising out of 
the said agreement having arisen. the 
same were referred in accordance with 
sub-clause (2) of clause 108 of the said 
agreement to the joint arbitration of (1) 
Sri S. K. Poddar, Advocate, Ranchi, and 
(2) Shri P, N. Sen, Bar-at-Law, Cal- 
cutta. and the said arbitrators entered 
upon the reference on the 25th August, 
1968. By the consent of the parties, all 
the proceedings in arbitration were held 
at Calcutta. The said arbitrators, how- 
ever, could not come to an agreement so 
as to be in a position to make a common 
award, whereupon the matter was refer- 
red to one Sri S. N, Singh, who was ap- 
pointed as an Umpire on the 4th Nov- 
ember. 1969. Sri S. N. Singh entered 
upon the reference on the 5th Decem- 
ber. 1965, but subsequently on the 22nd 
April. 1970, he expressed his ‘inability to 
act as an Umpire in the said arbitration 
proceeding. The opposite party  (plain- 
tiff) thereupon gave a registered notice 
to the said arbitrators, with a copy to 
the petitioner, calling upon them to fill 
up the vacancy thus created in the office 
‘of the Umpire within fifteen days of the 
date of the notice. But one of the arbi- 
trators. Sri S. K. Poddar, intimated to 
the plaintiff by his letter dated the Ist 
May. 1970 that the arbitrators did not 
have any jurisdiction to appoint any 
Umpire in the case. Accordingly. on the 
2nd May. 1970, the plaintiff opposite 
party commenced the proceeding in the 
Court of the First Subordinate Judge at 
Dhanbad. out of which the present revi- 
sion application has arisen. The prayer 
of the plaintiff was that “your honour 
may be graciously pleased to appoint 
Umpire in terms of Section 8 of the 
Arbitration Act and be further pleased 
to issue directions to the said Umpire to 
give his award within a time to be fix- 
ed by this Hon’ble Court and/or to pass 
such further order or orders as your 
honour may deem fit and proper in the 
circumstances of the case”. 


3- in pursuance of the notice 
fssued by the learned Subordinate Judge, 
the petitioner appeared and filed its 
show cause ‘on the 23rd July. 1970. 
Therein the petitioner challenged the 
jurisdiction of the Dhanbad Court to 
entertain the petition under Section 8 of 
the Arbitration Act but at the same 
time it proposed that Sri B. K. Guha. an 
Ex-Judge of the Calcutta 
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who is also on the panel of Umpires ap- 
proved by the Central Government for 
appointment as Umpire, should be ap- 
pointed Umpire in the present case. A 
rejoinder to the show cause of the peti- 
tioner was filed by the opposite party 
and the matter was ultimately posted for 
hearing on the 15th December 1970. On 
that date, the plaintiff opposite party 
filed a petition wherein it suggested the 
names of three persons for the appoint- 
ment cf any one of them as. Umpire in - 
the present case, namely, 

(a) Shri G. Jagannath Murty. Ad- 
vocate. C/o Shri D. Sreeram Murty, East 
Katras Colliery, Katrasgarh (Dhanbad) 

(b) Shri S. P. Agarwal. A. C. A, 
Chartered Accountant. P. O. Jhari 
(Dhanbad) and 7 

(c) Shri B. K. Chatterjee. Consulting 
Engineer, Dhanbad. 

The learned Subordinate Judge 
heard the lawyer of the plaintif and 
directed the matter to be put up 
on the 22nd December, 1970 in pre- 
sence of both sides On the 22nd 
December, 1970, the parties filed Hazri 
and the matter was put up in presence 
of lawyers of both sides whereupon the 
learned Subordinate Judge fixed the 2nd 
January, 1971 “for further order in pre- 
sence of lawyer.” On the 2nd January, 
1971. the plaintiff filed Hazri. but the 
defendant (the present petitioner) filed 
a petition for time on the ground that 
the lawyer of the defendant had already 
informed his client regarding the ap- 
pointment of the Umpire but so far no 
information had been received by’ him 
from his client. The petition for time 
was rejected by the learned Subordinate 
Judge on the ground that “the defen- 
dant ñas applied for time on several 
occasions in the past also”. Thereupon 
the plaintiff filed a petition praying that 
the name of one more gentleman may 
also te included in the list of persons 
for consideration for appointment as an 
Umpire, namely. Shri Kameshwar Pra- 
sad. a renowned Advocate of Ranchi, 
having wide experience in civil laws and 
well known for his integrity. It was fur- 
ther stated in the said petition that the 
place for carrying out the contract work 
was situated at Ranchi and as such it 
would be convenient if a local person 
was appointed as an Umpire. Upon this 
petition, the learned Subordinate Judge 
passed the impugned order, which is in 
the following terms: 


“Today is the last date for appoint- 
ment of an Umpire. The defendant has 
not objected to this name, I see no rea- 
son to reject the name of Shri Kame- 
shwar Prasad, Advocate, Ranchi as an 
Umpire for this suit.” — 

Eence let Sri Kameshwar Prasad, 
Advorate. Beni Roy Lane. Tharpakhna, 


} 
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Ranchi be appointed as an Umpire to 
give his award within two months žrom 
today ie. by 3-2-1971. 

4. The present revision applica- 
tion was filed on the 29th January, 1971 
and it was admitted on the 30th Janu- 
ary, 1971, on which date the operation 
of the impugned order was stayed until 
the disposal of the present applicaticn. 


5. Mr. Renen Roy appearing in 
support of this application did not- dis- 
pute the jurisdiction of the Dhanbad 
Court to entertein the petition under 
Section 8 of the Arbitration Act. Learn- 
ed counsel has. however, assailed the 
impugned order principally on the 
ground that the appointment of Shri 
Kameshwar Prasad as the Umpire was 
made in hot haste without affording a 
reasonable opportunity to the petitioner 
of having its say in the matter. Learned 
counsel relied upon sub-section (2) of 
Section 8 of the Arbitration Act, which 
is in the following terms: 


“Tf the appointment is not made 
within fifteen clear days after the ser- 
vice of the said notice, the Court may, 
on the application of the party who gave 
the notice and after giving the other 
parties an opportunity of being heard, 
appoint an arbitrator or arbitrators of 
Umpire. as the case may be. who shall 
have like power to act in the reference 
and to make an award as if he or they 
had been appointed by consent of all 
parties. 


6. To appreciate the force of the 
contention of Mr. Roy, it is necessary to 
refer to the provisions of sub-section (1) 
of Section 8, a perusal of which leaves 
no room for doubt that in the ordinary 
course every arbitrator or umpire has 
to be appointed with the consent of all 
the parties to the dispute. It is only 
when an arbitrator or an umpire is not 
appointed by agreement amongst the 
parties that the Court has to step in, in 
the circumstances mentioned in sub-sec~ 
tion (2) and to appoint an arbitrator or 
umpire, as the case may be. who will ba 
deemed to have been appointed by — the 
consent of all parties. It is manifest, 
therefore, that the requirement of the 
law about “giving the other parties an 
opportunity of being heard” before pro- 
ceeding to make an appointment has 
great significance. and not a mere for- 
mality, because it operates as a substi-~ 
tute for the consent of the other parties 
for the appointment of an arbitrator or 
umpire, Such consent is necessary not 
merely to the question as to whether the 
appointment of an arbitrator or an um- 
pire ought to be made or not. The wide 
term in which sub-section (2) of Section 
8 is couched shows that the concerned 
parties are entitled to a reasonabe op- 
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portunity of being heard even with re- 
gard to the person or persons who are 
proposed to be appointed by the Court 


es arbitrator or umpire, . Therefore, there 
can be no doubt that the defendant, 
namely the present petitioner, was en~ 
titled to have its say in the matter of 
the appointment of Shri Kameshwar Pra- 
sad as the umpire. The record shows that 
a reasonable opportunity of being heard 
in the matter was not afforded to the 
cetitioner before the Court decided to 
appoint Shri Kameshwar Prasad as the 
umpire. From the summary of the pro~ 
ceedings which I have already given, it 
is abundantly clear that the name of 
Shri Kameshwar Prasad for appointment 
as an umpire was proposed for the first 
time on the 2nd January, 1971 itself. 
Frior ta that stage the lawyer of the 
defendant had no opportunity to contact 
his client in ecnnection with the choice 
of Shri Kameshwar Prasad for appoint- 
ment as an umpire. It was pointed out 
by Mr. Roy that it was also given out 
by the plaintiff for the first time on the 
and January, 1971 that the place for 
carrying out the contract was situated 
at Ranchi so that it would be conveni- 
ent to appoint a local person as an um-~ 
pire. Mr. Roy drew my attention to the 
petition of the plaintiff filed on the 15th 
December, 1970. wherein it was stated 
that the arbitretion proceedings ought 
tc be conducted in Dhanbad. The im« 
jugned order shows that the learned. 
Subordinate Judge took two factors into 
ecnsideretion; (i) that the 2nd January, 
1¢71 was the lest date for appointment 
of an umpire. end (ii) that the defen- 
dent had not objected to the appoint- 
ment of Shri Kameshwar Prasad as an 
uropire, I have not understood as to how 
the 2nd January. 1971 was the last date 
for the appointment of an umpire. No 
provision of law has been brought to my 
mctice which might show that an appoint- 
ment under Section 8 must be made 
within a prescribed period. It seems to 
me that a hurried order was passed by 
the learned Subordinate Judge under an 
erroneous impression that the 2nd Janu- 
ary, 1971 was the last date for appoint~ 
ment of an umpire The second factor 
which weighed with the learned Subordi- 
nate Judge was also unrealistic. The 
Court having already rejected the peti- 
tioner’s prayer for time on the ground 
that it has applied for time on several 
occasions in the past also, it was idle to 
expect that the petitioner would come 
forward with a second petition for time 
on the same date. The learned Subordi- 
mate Judge ougnt to have realised that 
the earlier petitions for time filed by the 
defendant were in connection with the 
selection of one of the three names pro~ 
posed in she plaintiffs petition dated the 
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(5th December, 1970. A fourth name 
having come in the picture, the earlier 
petitions for time filed by the petitioner 
could not be related to the selection of 
this fourth name, It should also have 
been realised that the lawyer of the de- 
fendant had not raised any objection to 
the appointment of Shri Kameshwar 
Prasad as an umpire on the ground that 
he had neither contacted his client in 
this connection nor was any opportunity 
afforded to him for this purpose. I am, 
therefore, of the opinion that the ap- 
pointment of Shri Kameshwar Prasad 
as an umpire was made without giving 
a real opportunity to the petitioner to 
be heard in the matter as enjoined by 
sub-section (2) of Section 8. In other 
words, the rule of natural justice was 
violated, so that there was a material 
irregularity in the exercise of the Court’s 
jurisdiction calling for interference of 
this Court in revision. 


7. For the aforesaid reasons. IT 
set aside the impugned order and send 
the case back with a direction that the 
appointment of the umpire should be 
made after affording reasonable oppor- 
tunity to both the parties of being heard 
with regard to the choice of the person- 
nel to be so appointed. The application is, 
accordingly, allowed; but in the circum- 
stances, there will be mo order as to 
costs. 

Application allowed. 





AIR 1973 PATNA 419 (V 60 C 131) 
SHAMBHU PRASAD SINGH AND 
NAGENDRA PRASAD SINGH, JJ. 
M/s. Hanant Lal Agrawal and others, 
Petitioners v. State of Bihar and others, 
Respondents. 
Civil Writ Jurdn. Cases Nos. 293 and 
297 of 1973. D/- 17-5-1973. 


Index Note:— (A) Bihar Rice and 
Paddy Procurement Order (1972), Cl. 13 
— Amendment to, by Notification G.S.R. 
7 dated 15-1-1973 issued by Department 
of Supply and Commerce, Bihar — Vali- 
dity — (X-Ref:— Essential Commodities 
Act (1955), S. 37) — (X-Ref:— General 
Clauses Act (1897), S. 21). 


Brief Note:— (A) Notification GSR 
No. 7 dated 15-1-1973 issued by Bihar 
Government deleting three provisos of 
el 13. being without prior Concurrence 
of the Central Government, is ultra vires 
the provisions of Section 3 of the Essen- 
tial Commodities Act read with G.S.R. 
No. 316 (E) of 20-6-1972 issued by Gov- 
ernment of India Department of Food, 
by virtue of Section 21. General Clauses 
Act. (Para 7) 
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H. L. Agrawal v. State (N. P. Singh J) 


[Prs. 1-2] Pat. 419 


J : C. Sinha and G. C. Bharuka. for 
Petitioners in both Petns.: Tara Kant 
Jha, Standing Counsel No. IL for Res- 
pondents in both Petns. 


NAGENDRA PRASAD SINGH, J.:— 
These two writ applications have been 
filed by the petitioners for quashing the 
notification dated the 15th January. 1973, 
being G.S.R. No, 7. issued by the De- 
partment of Supply and Commerce, State 
of Bihar, purporting to amend the Bihar 
Rice and Paddy Procurement Order, 
1972. (hereinafter to be referred to as 
‘the said Order’), as also for quashing 
the demand notices. which are Annexures 
1 to 1/10 in C.W.J.C. No. 293 of 1973, 
and Annexures 1 to 1/9 in C.WJ.C. No. 
297 of 1973, whereby the petitioners have 
been called upon to deliver certain 
quantities of paddy to the Manager of 
the Government godowns of the places 
mentioned therein within the period pre- 
scribed in those notices. It has been 
stated in those notices that the price. to 
be paid to the petitioner. would be fix- 
ed by the Block Development Officers 
concerned and further that if they do 
not comply with the said demand notices, 
they would be liable for prosecution 
under the Bihar Foodgrains Dealers’ 
Licensing Order. 


oO 2 The grievance of the peti- 
tioners is that in exercise of the powers 
conferred under Section 3 of the Essen- 
tial Commodities Act, 1955 thereinafter 
to be referred to as ‘the Act’) read with 
the Government of India. Ministry of 
Food, Agriculture, Community Develop- 
ment and Co-operation (Department of 
Food) Order No. G.S.R. 316 (E) dated the 
20th June, 1972, and with prior concur- 
rence of the Central Government. the 
Bihar Rice and Paddy Procurement 
Order, 1972. was made by the Governor 
of Bihar. which is dated the 5th Decem- 
ber, 1972, Clause 13 (1) of the said Order 
makes a provision that every licensed 
miller shall sell to the State Government . 
at the procurement price at his mill pre- 
mises forty per cent of each of the varie- 
ties of rice produced or manufactured in 
his rice-mill every day, beginning with 
the date of commencement of the said 
Order and until such time as the State 
Government otherwise direct. The said 
Clause 13 (1) has a proviso, which reads 
as follows:— 


“Provided that licensed miller shall 
not be liable to sell rice to the State 
Government on the stock of rice produc- 
ed on account of a licensed wholesale 
dealer from the paddy purchased by the 
licensed wholesale dealer. if the licens- 
ed miller produces a certificate from the 
concerned Subdivisional Officer to the 
effect that the licensed wholesale dealer 


' be, liable to be sold by him 
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has already sold to the State Govern- 
ment the quantity .of rice or paddy 
liable to be sold by him on that stock 
under this Order.” 


Sub-clause (2) of the said Clause 13 of 
the said Order further provides that 
every licensed wholesale dealer shail 
deliver to the State Government at the 
procurement price at his business pre- 
mises such quantity of paddy and rice 
as shall be equal in weight to forty per 
cent of the total quantity of paddy and 
rice of each of the varieties held in his 
stock on the date of commencement of 
the said Order and forty per cent of the 
total quantity of each of the varieties 
of paddy and rice purchased by him or 
coming into his custody or possession 
for sale or disposal through him on com- 
mission basis or in any other manner 
every day. beginning with the date of 
commencement of the said Order and 
until time as State Government 
otherwise direct This sub-clause of 
Clause 13 has also two provisos which 
are relevant for the purpose of the case 
and they are as follows:— 


“Provided that a licensed wholesale 
dealer shall not be Hable to sell pacdy 
to the State Government on such stock 
of paddy as may be purchased from him 
by a licensed miller for conversion inte 
rice, and the. said rice-miller shall be 
liable to sell rice to the Government on 
the stock of rice converted from such 
paddy, as provided under sub-clause (1): 


Provided that a licensed wholesale 
dealer shall not be liable to sell rice 


and/or paddy to the State Government . 


on the stock of rice purchased by him 
from a licensed miller or paddy and/or 
rice purchased from another licensed 
wholesale dealer, if he produces a certi- 
ficate from the eccncerned Subdivisional 
Officer to the effect that the licensed 
miller or the other licensed wholesate 
dealer has already delivered the quan- 
tity of rice or paddy, as the case may 
on that 
Stock.” 
The effect of the proviso to the said 
sub-clause (2) is that a licensed whole- 
sale dealer was not liable to sell paddy 
to the State Government on such stock 
of paddy as may be purchased from him 
by a licensed miller for conversion into 
rice. Similarly, uncer the Sevond Pro- 
viso a licensed wholesale dealer was not 
liable to sell rice or paddy to the State 
Government on the stock of rice pur- 
chased by him from a licensed miller 
or paddy or rice purchased from another 
licensed, wholesale dealer, if he had pro- 
duced a certificate from the concerned 
Subdivisional Officer to the effect that 
the licensed miller or the other licens- 
ed wholesale dealer has already deliver- 
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ed the quantizy of rice or paddy. as the 
case may be. 

3. It appears that the State Gove 
ernment by a notification dated the 15th 
January, 1973 published in the extra 
ordinary issue of the Bihar Gazette, 
have deleted the first proviso to sub= 
mlause (1) of Clause 13, as well as the 
first anid second provisos to sub-clause 
{2) of Clause 13. quoted above. 


4, According to the petitioners, 
the effect of the said deletion by the 
aforesaid notification is that now the 
levy has to be paid at every stage of 
the transactior from one miller to the 
other wnolesale dealer or from the said 
wholesale deal2r to the other dealer, 
which is per se arbitrary and amounts 
to putting restriction on their freedom 
of trade. Apert from that, another 
grievance of the petitioners is that the 
said deletion by the aforesaid notifica- 
tion dated the 15th January. 1973. is 
ultra vires inasmuch as no prior concur- 
rence of the Central Government has 
been taken before amending the said 


_ three provisos of Clause 13 of the seid 


Order. The saic Order has been framed 
in exercise of the power conferred 
under Section € of the Essential Com» 
modities Act, 155. read with the afore- 
said Order No. G.S.R, 316 (E) dated the 
20th Jun2. 1972. which reauired that 
before making an order the State Goy- 
ernment shell obtain prior concurrence 
of the Central Government. The relevant 
portion of the atoresaid Order No. G.S.R. 
315 (E) dated the 20th June, 1972 pro- 


-vides as follows:—~ 


“In exercise of the powers confer- 
red by Section 5 of the Essential Com-~ 
modities Act, 1975 (10 of 1955) the Cen- 
tral Government hereby directs that the 
powers conferrec on it by sub-section 
(1) of Section 3 of the said Act to make 
orders to provide for the matters speci- 
fied in Clauses (a). (b). (c), (d). (e). (f, 
Ch) (i), (i) and ʻi) of sub-section (2) 
thereof shell, in ~slation to foodstuffs be 
exercisable also by a State Government 
subject to the conditions;—~ 

XX XX xx 


_ (2) that before making an Order rea 
lating to any mater specified in the said 
clauses (a). (e) or if) or in regard to dis~ 
tribution or dispcsal of foodstuffs to 
places outside the State or in regard to 
regulation of trarsport of any foodstuff - 
under the said clause (d), the State Goy- 
ernment shall alsc obtain the prior con 
eurrence of the Central Government: 

xx xX XX” 


The order itself snows that that order 
had been made with the prior concur- 
rence of the Central Government as re~ 
quired by the said Act and the afore 


said Order, 
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5. The petitioners have asserted 
that the State Government by the afore- 
said notification dated the 15th January, 
1973, have purported to amend the said 
Order and to delete the three provisos 
to clause 13 but before issuing the said 
notification no prior concurrence of the 
Central Government was taken and as 
such the said deletion by way of am- 
endment is without jurisdiction and 
ultra vires. In this connection reference 
was made to Section 21 of the General 
Clauses Act, 1897, which provides that 
where by any Act or Regulation, a 
power to issue notifications, orders, rules 
or bye-laws is conferred. then that 
power includes a power, exercisable in 
the like manner and subject to the like 
sanction and conditions {if any). to add 
to. amend, vary or rescind any notifica- 
tion, orders, rules or bye-laws so issued. 


6. The learned Standing Counsel 
No. If could not challenge that the afore- 
said notification amending Clause 13 had 
been issued without prior concurrence 
of the Central Government. 


7. In my opinion. the contentions 
of the petitioners are well founded. If 
the said Order could have been made 
with the prior concurrence of the Cen- 
tral Government. as required by the 
provisions of the Act and the Order of 
the Central Government then any pro- 
vision thereof cannot be amended. res- 
einded, or varied by the State Govern- 
ment without the prior concurrence of 
the Central: Government. In view of 
the fact that it is an admitted position 
that no such prior concurrence has been 
taken, the purported amendment by the 
notification dated the 15th January, 1973, 
is ultra vires and is of no effect. The 
effect of the same is that the demand 
notices issued to the petitioners in the 
two writ petitions are without authority 
in law and the petitioners are not- liable 
to deliver the paddy as demanded by 
the respondents. 


8. The result is that the two 
writ applications are allowed and the 
demand notices, namely. Annexures 1 
to 1/10 in C.W.J.C. No. 293 of 1973 and 
Annexures 1 to 1/9 in C.W.J.C. No. 297 
of 1973. are quashed- but in the circum- 
stances of the case. however, there will 
be no order as to costs. 


SHAMBHU PRASAD SINGH, J. :— 


I agree, : 
Writ applications allowed. 
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AIR 1973 PATNA 421 (V 60 C 132) 
SHAMBHU PRASAD SINGH AND 
A. N. MUKHARJI, JJ. 


Manoranjan Nath Patra, Petitioner v. 
Kashi Prasad Sah and another. Opposite 
Parties. 


Civil Revn. No. 1099 of 1969. D/- 
10-4-1973, against order of N. K. Jha, 
S. J.. Deoghar. D/~ 20-9-1989. 


Index Note:— (A) Bihar Buildings 
(Lease, Rent and, Eviction) Control Act 
(3 of 1947), S. 11-A — Order for deposit 
of rental arrears — If can include rent 
for period of pendency of suit. 


Brief Note:— (A) An order under 
Section 11-A (passed within three years 
of the filing of the ejectment suit) di- 
recting the tenant to pay arrears of rent 
can include the rent for the period the 
suit has been pending when the claim 
therefor has not become barred by limi- 
tation or any other law on the date of 
the order. The reason is rent falling due 
after the suit is instituted could not have 
been claimed in the suit. (Para 5) 


Index Note:— (B) Bihar Buildings 
(Lease. Rent and Eviction) Control Act 
(3 of 1947), S. 11-A — Deposit of arrears 
of rent at last-paid rate — Lawfulness 
of the rete under S. 4 — If a pre-condi- 
tion. (X-Ref:— Civil P, C. (1908), S. 115). 


Briet Note:— (B) Sec. 11-A must be 
read subject to the other provisions of 
the Act and Section 4 will prevail over 
it since Section 4 is “notwithstanding 
anything conteined in the Act”. There- 
fore in an application under S. 11-A be- 
fore deposit of arrears of rent at the rate 
at which it was last paid is ordered the 
Jawfulness of that rate under Section 4 
must necessarily be decided. Failure to 
do so will be an error of jurisdiction and 
the order will be revisable under Sec- 
tion 115, Civil P. CŒ. ATR 1968 Pat 415 
(FB) and Civil] Revision No. 686 of 1969, 
D/- 23-12-1969 (Pat.). Followed. Propo- 
sition in AIR 1958 Pat 103 held no longer 
good law. (Paras 8 and 9) 


Cases Referred: Chronological Paras 


(1969) Civil Revn. No. 686 of 1969, 
D/- 23-12-1969 = 1970 Ren CR 
272 (Pat.). Nayan Chandra Das 
v. Bani Bose 7 
AIR 19€8 Pat 415 = 1968 BLJR 447 
(FB). Mahabir Ram v. Shiva Shan- 


kar Prasad i 7. 8 

AIR 1958 Pat 103 Khalil S. M. v. 
A. Sitaram 7, 8 
S. C€. Ghose and P. K. Sinhe. for 


Petitioner; Kailash Rov. Binod Kumar 
Roy, Kamla Prasad Roy and Bishwenath 
Agrawal, for Opposite Parties. 
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JUDGMENT :— This applization in 
revision under Section 115 of tha Code 
of Civi] Procedure has been filed by the 
defendant against an order pessed on 
the application under Section 11-A of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 (hereinafter re- 
ferred to as the Act) of the pleintiff di- 
recting the petitioner to pay arrears of 
rent from Baisakh 1373 B.S. io Bhado 
1376 B.S. within 15 days from the date 
of the order at the rate of Rs. 77/- per 
month. The court below further direct- 
ed the petitioner to deposit the rent for 
Asin 1376 B.S, and following months 
by 15th of the succeeding month. In case 
of default, either in payment of arrears 
of rent or of the current or future rent 
as directed. the defence regarding ithe 
eviction was to be struck off. 


2. Eviction in the suit wes claim- 
ed on the ground of non-payment of 
rent as also for sub-letting a portion of 
the premises to defendant No. 2-——oppc- 
site party No, 2. According to the case 
of the plaintif the petitioner was a 
month to month tenant of holding No 
16. ward No. 5 of Deoghar Muricipality 
on a monthly rental of Rs. 77/-. He had 
defaulted in payment of rent from Bai- 
sakh 1373 B.S. to Shrawan 1374 B.S. A 
decree for arrears of rent for this period 
of 16 months was also claimed. 


3. The case of the petitioner in 
his written statement was that the plain- 
tiff was not the sole owner of the hold- 
ing in question; rather, it belonged to 
one Mahabir Prasad Sah who aad in- 
ducted Nagendra Nath Patra in_ this 
holding on a rental of Rs, 31/~ per 
month. Nagendra Nath Patra who was 
doing business assigned the same to the 
petitioner who was his nephew, After 
the death of Mahabir Prasad Sch, the 
plaintiff and his brothers enhanced the 
rent to Rs. 35/- per month from 1347 
B.S. In 1357 B.S. it was furtmer en- 
hanced to Rs. 60/- per month and then 
to Rs. 72/- per month in 1357 B. S. and 
ultimately it was illegally enhanzed to 
Rs. 77/- per month, The entire rent from 
Baisakh 1373 B.S. to Chaitra 13°4 B.S. 
was paid to tha plaintiff in 1967. The 
rent for Baisakh, Jeth and Asadh of 1374 
B.S. was tendered by the defendant to 
the plaintiffs but the latter refused ta 
accept the same. 


4. The court below has disbeliev~ 
ed the petitioner’s case of payment of 
rent from Baisakh 1373 B.S, to Zhaitra 
1374 B.S. Mr. S, C. Ghose, learned coun- 
sel appearing for the petitioner. has 
raise@ the following points: 


{i} The learned, Subordinate Judge 
acted with material irregularity =n di- 
recting the petitioner to deposit under 


M. N. Patra v, K, P. Sah 


A.I. R. 


Section 11-A of the Act rent at Rs, 77/- 
per month, the enhanced rate. 


Gi) The learned Subordinate Judge 
was in error in directing the petitioner 
to deposit rent from Bhado 1374 B.S. to 
Bhado 1376 B.S. when the plaintiffs had - 
not claimed the amount of rent in the 
plaint. 

5. I propose to take up first the 
second contention of Mr. Ghose, Obvi- 
ously there is no substance in it. A de- 
cree for rent from Baisakh 1373 B.S. to 
Shrawan 1374 B.S. which had fallen in 
arrears with the petitioner before filing 
of the suit was claimed in it. Rent which 
fell cue after the institution of the suit 
could not have been claimed in that suit. 
A claim in resvect of rent accruing due 
during the pendency of the suit had not 
become barred by limitation or any 
other law on the date of the impugned 
order which. it appears, was passed with- 
in three years of the institution of the 
suit. The petitioner cannot, therefore, 
successfully contend that the court be- 
low has committed any error in directing 
the petitioner to deposit rent for the 
period of the pendency ofthe suit. 

6- The next and the only other 
question which arises for consideration 
in the case is whether the order of the 
court below directing the petitioner to 
deposit rent at the rate of Rs. 77/- per 
month which, according to him. is en- 
hanced rent, suffers from an error of 
jurisdiction and can be set aside. Sec- 
tion 11-A reads as follows: ' 


“IE in a suit for recovery of posses- 
sion of any building the tenant contests 
the suit, as regards claim for ejectment, 
the landlord may make an application 
at any stage of the suit for order on 
the tenant to deposit month by month 
rent at a rate at which it was last paid 
and also the arrears of rent if any; and 
the Court, after giving an opportunity 
to the parties to be heard, may make an 
order for deposit of rent at such rate 
as mav be determined month by month 
and the arrears of rent, if any, and on 
failure of the tenant to deposit the 
arrears of rent within fifteen days of 
the date of the order or the rent at such 
Tate for any month by the fifteenth day 
of the next following month, the Court 
shall order the defence against ejectment 
to be struck out and the tenant to be 
placed in the same position as if he had 
not defanded the claim to ejectment, The 
landlord may elso apply for permission to 
withdrew the deposited rent without pre- 
judice to his right to claim decree for 
ejectment and the Court may permit him 
to do so. The Court may further order 
recovery of cost of suit and such other 
compensation as may be determined by 
it from the tenant.” 
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According fo Mr. Ghose, the Court 
below has misdirected itself in observing 
that in an application under Section 11-A 
of the Act, it has to determine only the 
last rent paid by the tenant. He submits 
that no doubt a landlord while applying 
under that section has to mention in the 
application the last rent paid by the 
tenant, but the section does not lay down 
that the Court would direct that tenant 
to deposit the arrears of rent at that rate. 
He urges that Section 11-A of the Act 
enjoins on the Court to determine the 
rate of rent at which a tenant would be 
directed to deposit month by month as 
also the arrears of rent. Im other words, 
according to him, Section 11-A does not 
preclude a Court where an application 
under that section is made to determine 
the rent to be deposited by the tenant at 
the rate other than the rate at which it 
was last paid. In support of his submis- 
sion, he has also placed reliance on Sec- 
tion 4 of the Act which is as follows: 

“Notwithstanding anything contained 
in any agreement or law to the contrary, 
it shall not be Jawful for any landlord 
to increase, or claim any increase in the 
rent which is payable for the time being, 
in respect of any building except in ac~ 
cordance with the provisions of this Act.” 

He contends that in view of Sec- 
tion 4, the landlord can never claim rent 
which is increased otherwise than in at= 
cordance with the provisions of the Act 
which are contained in Sections 5, 6 and 
7 of the Act, as an increase in the rent 
by an agreement between the landlord 
and tenant is illegal. According to Mr. 
Ghose. therefore, we should read the 
word “lawfully” before the words “last 
paid” in Section 11-A for “lawfully” has 
been used in S. 11 (1) (d) of the Act and 
that if a tenant cannot be evicted for 
default in payment of rent which is not 
lawfully payable, he cannot be asked to 
deposit. in a suit for eviction, rent which 
is not lawfully payable under Sec. 11-A 
of the Act. 

7. On the other hand, Mr. Kailash 
Roy. learned counsel for plaintiff-oppo- 
site party has contended that even if two 
interpretations of S. 11-A of the Act are 
possible, one as contended by Mr. Ghose 
and another as given by the Court be- 
low which is supported by a Bench deci- 
sion of this Court in S. M. Khalil v, A. 
Sitaram, AIR 1958 Pat 103 the Court 
below cannot be said to have committed 
any error of jurisdiction within the 
meaning of Section 115 of the Code of 
Civil Procedure and the Court cannot 
set aside that order in exercise of revi- 
sional jurisdiction. Mr. Roy has further 
submitted that the decision is binding 
upon us. In S. M. Khalil’s case, it has 
been held that the Court is not required 
to go into the question of fair rent on 
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an application under Section 11-A of the 
Act and the only enquiry which the 
Court should make is as to what was the 
rent which was last paid by the tenant 
and what. was the quantum of arrears of 
rent according to the rate of rent which 
was actually paid last. In Mahabir Ram 
v. Shiva Shanker Prasad, AIR 1968 Pat 
415 (FB), Tarkeshwar Nath, J. laid down 
the procedure which a Court has to adopt 
on an application under Section 11-A of 
the Act as follows: 


“(a) In case the defendant denies the 
relationship of landlord and tenant be- 
tween the plaintiff and himself. the 
Court has to examine the materials then 
available and come to a conclusion whe- 
ther the said denial or a dispute as to the 
title of the plaintiff was bona fide or a 
mere pretence; and in case there is no 
prima facie merit in the said denial. the 
defendant can be called upon to make the 
deposit if other conditions are fulfilled. 


- _ (b) The Court has to determine as to 
what was the rate of rent last paid and 
as to what amount of rent was in arrear, 
if any ? The order passed in this con- 
nection is subject to variation, inasmuch 
as the House Controller may determine 
during the pendency of the suit that the 
fair renz of the house is somewhat dif- 
ferent. 


The orders passed at the stage of the 
said application under Section 11-A are 
subject to the final decision on the very 
same questions in the suit.” 

Mr. Ghose has submitted that the 
Full Bench does not approve of the deci- 
sion in S. M. Khalil’s case, and, there- 
fore. the Bench decision is not binding 
on us. He has placed reliance on an un- 
reported Bench decision of the Court in 
Nayan Chandra Das v. Smt. Bani Bose, 
Civil Revision No. 686 of 1969, Judgment 
dated 23-12-1969 (Pat) wherein it has 
been observed that it is not mandatory 
for the Court to make an order for de- 
posit of rent, but if the Court decides to 
make an order on the tenant to deposit 
month by month rent as also the arrears 
of rent, if any it must be fair rent, if 
any, determined by the House Controller 
under tne provisions of the Act. He has 
submitted that this decision supports his 
contention that Section 11-A of the Act 
has to be read subject to other provisions 
of the Act and, therefore, under that see- 
tion rent cannot be ordered to be de- 
posited at the rate it was last paid if it 
was unlawful and against the provisions 
of the Act. 


8. In my opinion, Mr. Ghose is 
right in his submission. In case of con- 
flict between Section 11-A and Secfion 4, 
even if it be assumed that under Sec- 
tion 11-A rent has to be deposited at the 
rate it was last paid. Section 4 must pre- 
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vail for it sterts with the expressicn 
“Notwithstanding anything contained in 

any agreement or law to the contrary” 
which is not there in Section 11-A. No 
doubt in S. M. Khalil’s case, AIR 1958 
Pat 103 it has been held by a Bench. of 
this Court that Court is not required ‘to 
go into the question of fair rent on an 
application under Sec. 11-A of the Act 
and the only. enguiry which the Court 
should make is as to what was the rent 
which was last paid by the tenant and 
what was the quantum of arrears of rent 
according to the rate of rent which was 
actually paid last, but. in my opinion, in 
view of the Full Bench decision in Maha- 


bir Ram’s case, AIR 1968 Pat 415 (FE). 


the decision in S. M, Khalil’s case so far 
as it says that the Court under Sec. 11-A 
must order payment of rent, arrears or 
current. at the rate which was actually 
paid last is no longer good law. 

As pointed out. it has been held in 
Mahabir Ram’s case that if the fair rent 
is determined by the House Controller 
and rate of rent at which it was last paid 
is varied on that account, the deposit is to 
be ordered according to the rate of rent 
determined by the Controller. Rather, 
the Full Bench decision in Mahabir Ram’s 
case and Bench decision: in Nayan Chan- 
dra Das’s case, Civil Revn. No. 686 of 
1969. D/- 23-12-1969 (Pat) which is in 
line with the Full Bench decision are 
binding upon us. It is manifest from 
these decisions that Section 11-A is not 
to be read independent of other provi- 
sions of the Act, but it is to be read with 
them and subject to them. In my opin- 
ion, therefore on an application under 
Section 11-A rent cannot be ordered to 
be deposited at a rent which is unlawful 
on account of the provision of Section 4 
of Act. In order to determine whether 
the rent at the rate it was actually paid 
last was contrary to the provisions of 
Section 4 or not an inquiry has to be 
made by the Court below on the basis of 
materials made available to it. In my 
opinion, therefore, the Court below has 
failed to exercise jurisdiction vested in 
it by refusing to go into the question 
whether the rate of rent of Rs. 77/- per 
month at which it was actually paid last 
was lawfully payable or not in view of 
the provisions of Section 4 of the Act. 

9. In the result. the application is 
allowed, the order of the Court below is 
set aSide and the case is remanded to the 
Court below for disposal of the applica- 
tion under Section 11-A of the Act in the 
light of the observations made above and 
in accordance with law. In the circum- 
stances. parties are directed to bear their 
own costs of this Court. 


MUKHARSI, J. :— 10. I agree 
Petition allowed. 
_—_—_—_————————————— 
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SHAMBHU PRASAD SINGH AND A. N. 
MUKHARJI. JJ. 

Akhauri Mukhteshwar Prasad Sinha, 


Petitioner v. Smt. Urmila Saran and 
others, Opposite Party. 
De 


Civil Reyn. No. 1109 of 1970, 
10-4-1973. against order of §5. 
Varma, Munsif ist, Chapra. D/- ea 

Index Note:— (A) Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(3 of 1947), Section 11-A — Deposit of 


rent — Order for — When cannot include 
arrears. 


Brief Note:— (A) When in a suif 
for eviction for default in rent a decree 
for the arrears is not claimed, the amount 
due cannot ke directed to be deposited 
under Section 11-A. The reason is that 
amount is not lawfully payable being ir- 
recoverable by another suit in view of 
the bar under Order 2, Rule 2 Civil P., C. 
AIR 1973 Pat 361, Followed: AIR 1973 
Pat 60, Explained. - (Para 3) 


Cases Referred: Chronological Paras 


AIR 1973 Pet 361 = Civil Revyn. 
No. 1460 of 1970, D/- 10-4-1973, 
Sashadhar Das v. Harihar Prasad 3 
AIR 1973 Pat 60 = 1972 Pat LJR 
529. Managing Committee v. Tri- 
purary Charan Palit . 3 


Birendra Prasad Sinha, for Petitioner; 
L. K. Choudhary and J. C. Sinha, for Op- 
posite Party. 


SHAMBHU PRASAD SINGH, J.:— 
This application in revision by the defen- 
dant is directed against an order under 
Section 11-A of the ‘Bihar Bulidings 
(Lease, Rent and Eviction) Control Act, 
1947 hereinafter referred to as ‘the Act’. 
The plaintiffs instituted the suit for evic- 
tion of the petitioner from the house fully 
described in Sch. I to the plaint, in the 
town of Chapra on the allegation that it 
was let out to the petitioner on a rent of 
Rs. 90/- per month and he had failed to 
pay rent from October, 1966 in spite of 
repeated demands. They also alleged 
that they needed the house for their per- 
sonal recessity. The petitioner admitted 
in his written statement the tenancy and 
the rate of rent, but contested the suit 
on the ground that no rent was due from 
him and the plaintiffs: did not require the 
house for their own use. On an applica- 
tion filed by the plaintiffs under Sec- 
tion 11-A of the Act for direction to the 
defendent for depositing the rent arrears, 
current and future, the Court below has 
passed the impugned order. It has direct- 
ed the petitioner to deposit entire arrears 
of rent from October, 1966 up to the date 
of the institution of the suit at the rate 
of Rs. 90/- per month amounting to 
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Rs. 2,430/-, within 15 days from the date 
of its order. It has also directed the 
petitioner to deposit at the same rate and 
within the said time all arrears of rent 
from the date of the institution of the 
suit till July, 1970 and further to go on 
depositing the current rent at the rate of 
Rs. 90/- per month from the month of 
August, 1970 by the 15th day of the next 
following month, It has further ordered 
that in case of default by the petitioner 
in deposit of the rent as directed, i 
defence against ejectment would stand 
struck off. 


2. Mr. Birendra Prasad Sinha, 
learned counsel for the petitioner, has 
contended that though it was stated in 
the plaint that the petitioner was in 
arrears and was liable to pay to the 
plaintiff-landlord, a sum of Rs. 2430/- as 
rent up to the date of the institution of 
the suit, but as no decree for rent was 
claimed in the suit. the claim if made in 
a subsequent suit would be barred under 
order 2, Rule 2 of the Code of Civil Pro- 
cedure and, therefore. not lawfully pay- 
able. According to him. an order under 
Section 11-A of the Act for deposit of 
rent accrued due prior to the institution 
of this suit cannot be passed in respect 
of such arrears of rent which has be- 
come barred by some law and thus not 
lawfully payable and in respect whereof 
no decree could have been passed on the 
date of the order. 


3. In Civil Revn. No. 1460 of 1970, 
(Sashadhar Das v. Harihar Prasad. Judg- 
ment has been delivered just now) = 
(Reported in AIR 1973 Pat 361) it has 
been held by us that arrears of rent at- 
crued due prior to the institution of the 
suit cannot be ordered to be deposited 
under Section 11-A of the Act if it is not 
lawfully payable, i.e.. barred by limita- 
tion or some other law, In the case of 
Managing Committee v. Tripurary Cha- 
ran Palit, 1972 Pat LJR 529 = (AIR 1973 
Pat 60) it has been held by a learn 
Single Judge of this Court that the filing 
of an application under Section 11-A of 
the Act is not hit by the provisions of 
sub-rule (2) of Rule 2 of the Code of 
Civil Procedure, because the said sub- 
rule debars the filing of a subsequent suit. 
The observation that Order 2, Rule 2 of 
the Code debars only the filing of a sub- 
seauent suit is undoubtedly correct but 
as held in Sashadhar Das’s case, Civil 
Revn. No. 1460 of 1970 = (AIR 1973 Pat 
361) (referred to just above) the expres- 
sion ‘arrears of rent in Sec. 11-A must 
mean ‘arrears of rent lawfully payable’ 
-and what cannot be recovered by a suit 
cannot be said to be lawfully payable. 
Arrears of rent which is not claimed in 
a suit in which eviction is claimed on the 


ground of non-payment of rent cannot be 


State v. 


ed- under Section 139-A, 
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recovered by another suit as it would 
become barred by Order 2. Rule 2 of the 
Code of Civil Procedure. Thus such ar- 
rears is mot lawfully payable and.cannot 
be ordered tə be deposited under Sec- 
tion 11-A of the Act. This Civil Revi- 
sion, therefore, also must succeed in part. 


Å. The Civil Revision is according- 
Iy allowed in part and that part of the 
order of the Court below by which it has 
directed deposit of rent which accrued 
due prior to the institution of the suit is 
set aside. The petitioner must, however, 
pay arrears of rent up to March. 1973 
accrued Cue during the pendency of the 
suit at the rate of Rs, 90/- per month 
Within 15 davs of this order. He must 
also fo on Gepositing rent from April, 
1973 month by month by the 15th of the 
following month. In case of default, his 
defence against ejectment shall stand 
struck out. In the circumstances, there 
hha nə order as to costs for this 

ourt, : 


MUKHARSI, J.x~ 5. I agree 


Petition partly allowed, 





AIR 1973 PATNA 425 (V 60 C 134) 
N. L. UNITWALIA, C. J. AND S. 
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' State of Bihar. Appellant v, Raghu- 

nath Mahto. Respondent. 

A. F. O. O. No. 65 of 1970, D/- 5-4- 
1973, from decision of S, M, Prasad, Addl. 
Sub J.. Chaibasa, D/- 9-12-1969. pe 


Index Note:— (A) Chota Nagpur 
Tenancy Act (6 of 1908), Ss. 139 (6) and 
139-A — Bar of Civil Court jurisdiction 
-~- Suit against dismissed Village Head- 
man based on non-existence of Tenancy 
relations —— Suit for declaration of title 
and recovery of posesssion of land — 
Falls uncer clause (6) — Is cognizable 
by Revenue and not by Civil Court 
(Para 7) 


Cases Referred: Chronological Paras 


AIR 1937 Pat 202 = ILR 15 Pat 

488, Jagdish Chandra Deo Dha- 

bal Deb v. Shankarshan Bhumij 6 
AIR. 1933 Paz 664 = 147 Ind Cas 

1177, Telanga Marandi Majhi v. 

Chandra Mohan Singh 5 
AIR 1930 Pat 143 = 123 Ind Cas 

609, Nandu Mahton v. Bholu 

Mahton | 5 
AIR 1928 Pat 515 = ILR 7 Pat 816, 

Lachmen Mahton v. Lalu Mahton 6 


Birendra Prasad Sinha, for Appellant; 
L. K. Chaudhury. for Respondent. 


JUDGMENT :— The learned Addi- 
tional Subordinate Judge of Chaibassa, 
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by his order dated 9-12-1969 passed in 
Title Suit No. 44 of 1968, has held that 
the suit in question is not cognizable by 
the Civil Court in view of the provision 
of law contained in Sections 139 (6) and 
139-A. of the Chota Nagpur Tenancy Act, 
1908 (hereinafter called the Act). He has 
directed the return of the plaint to be 
presented in proper Court in accordance 
with Order 7, Rule 10 of the Code of Civil 
Procedure. Hence, this miscellaneous 
(first) appeal under Order 43, Rule 1 (a) 
of the Code by the State of Bihar the 
plaintiff. 

2. In short. the plaintiffs suit is 
for declaration of title, recovery of pos- 
session and correction of any entry in the 
record of rights. The total area of the 
land is 27.38 acres. The declaration of 
title and recovery of possession scught 
for is in respect of the land measuring 
19.61 acres. The correction of entry is 
sought for in respect of 7.77 acres of land. 
The case of the appellant is that the res- 
pondent was a Village Headman within 
the meaning of the Act but he was dis- 
missed from his office in the year 1955. 
In spite of his removal from the offica, he 
has not given up possession over the land 
which he was occupying as a Village 
Headman A portion of the land measur~ 
ing 7-77 acres was acquired for consiruc< 
tion of a road and yet a wrong entry has 
been made in the record of rights show- 
ing the defendant’s name over that area. 
The balance of the land was not surren- 
dered and possession was not glven up. 
Hence the suit. 


3. The defence set up by the de- 
fendant, inter alia, is that he could not 
be dismissed from his office which was 
hereditary, he still continued to be the 
Village Headman and was not liable to be 
evicted from the land. 

4. The point of jurisdiction was 
taken up as a preliminary issue. The 
learned Additional Subordinate Judge has 
held that the suit is of a kind which is 
covered by the provision of law contain- 
ed in Section 139 (6) of the Act. Hence, 
in view of the law engrafted in Sec. 139-A 
the Civil Court has no jurisdiction to try 
the suit; it is triable only by a revenue 
Court. 


5. Learned Government Pleader 
No. 2 submittec that the suit is triable 
by a Civil Court and for two reasons, 
namely. (i) that the suit is for declara- 
tion of title and recovery of possession 
not from a Village Headman but from a 
person who has been removed from the 
office; the suit which is cognizable by 
revenue Court under Section 139 (5) is 
one which is against a Village Heacman 
and (ii) that the suit is also for correction 
of an entry in the record of rights. In 
support of his contention, learned Gov- 


State v, Raghurath 
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ernmen; Pleader relied upon decisions of 
this Court in Nandu Mehton v, Bholu 
Mahton. ATR 1930 Pat 143 and Telanga 
Marandi Majhi v. Chandra Mohan Singh, 
AIR 1933 Pat 664. 


6. Mr. L. K. Chaudhury, learned 
Counsel for the respondent, submitted, 
on the authority of decisions of this 
Court in Lachman Mahton v. Lalu Mah- 
ton, AIR 1928 Pat 515 and Jagdish Chan- 
dra Deo Dhabal Deb v. Shankarshan 
Bhumij. AIR 1937 Pat 202 that the suif 
was not cognizable by a Civil Cour 
either for the relief of declaration of 
title. recovery of possession or even 
regard to correction of the entry in the 
record of rights. 


T. For correction of the entry in 
the record of rights, Section 87 of the 
Act provides for institution of suits be- 
tore a Revenue Officer.. For that relief, 
it is obvious, a suit could not be institut- 
ed in a Civil Court and entertained by 
that Court. The difficulty presented in 
the present appeal is whether the suit 
filed by the State after removal of the 
defendant from the office of Village Head- 
man was qa suit which comes within the 
ambit cf Section 139 (6) of the Act or is 
it a suit outside the said provision. None 
of the cases cited on behalf-of the par- 
ties is a direct authority on the point. 
The two cases relied upon on behalf of 
the Stete in the Court below as also 
here are cases under Section 139 (4) of 
the Acz. The expression which occurs 
in sub-section (6). to wit, “whether based 
or mot on an allegation of the existence 
or non-existenze of the relationship of 
landlord and tenant” is not to be found 
in sub-section (4). It seems to us thaf 
tt is because of that that a suit filed by 
the landlord, after the alleged termina~ 
tion of tenancy, for eviction of the per~ 
son whose tenancy has been terminated 
was held to be cognizable by a Civil 
Court. Section 139 (6), however, reads 
as follows— 


“Tre following suits and applications 
shali be cognizable by the Deputy Com-~ 
missioner. and shall be instituted and 
tried or heard under the provisions of 
this Act, and shall not be cognizable in 
any other Court except es otherwise pro~ 
vided in this Act, namely: 

x= XX =x XX 

(6) subject to provisions of sub-see~ 
tion (5) of Section 74-A, all suits by or 
against a village-headman for a decle~ 
ration cf title in, possession of, ejectmenf 
from, cr recovery of. his office or land 
eomvrised in his village Headman’s 
tenancy, whether based or not on an al- 
legation of the existence or non-existence 
of the relationship of landlord and tenant? 
and whather brought or not by or against 
the landlord of such land.” 
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Apart from the fact that the defendant 
disputes the claim of the plaintiff in re- 
gard to his removal from the office of 
village Headman, it seems to us that the 
later Phrase in sub-section (6) shows that 
even though the suit by the State is on 
the ground of non-existence of the re- 
lationship of landlord and tenant because 
of the alleged removal of the defendant 
from the office of the village Headman, 
it is cognizable by a revenue Court. In 
view of the later phrase the first part 
of sub-section (6) must mean, by apply- 
ing the correct rule of construction, that 
a suit of this nature against a village 
Headman whether he continued in the 
office or not is cognizable by a revenue 
Court and, therefore, in view of the law 
engrafted in Section 139-A of the Act, 
is not cognizable by a Civil Court. The 
facts of the two cases cited on behalf of 
the respondent are so distinct and diffe- 
rent that none of them can be pressed 
into service by the respondent as an au- 
thority for the proposition with which 
we are faced in this case. Even the ob- 
servations of Khwaja Muhammad Noor at 
pages 207 and 208 (columns 2 and 1 res- 
pectively) do not help us much in deciding 
rather the ticklish question which falls 
for our decision in this appeal. On a cares 
ful consideration of the matter however 
we have arrived at the conclusion thaf 
the suit of the appellant is not triable 
in a Civil Court; it is maintainable in, 
and cognizable by, a revenue Court. 


8. In the result, this appeal falls 
and is dismissed but in the circumstances 
there would be no order as to cost. 


Appeal dismissed. 


"wy 


AMR 1973 PATNA 427 (V 60 C 135) 
S. ANWAR AHMAD. J. 
Zafar Hassan Khan, Petitioner v. 


Haji Mohammad Abdul Razzaque and. 


others, Opposite Party, 


Civil Revn. No. 403 of 1971, Dj/- 
8-4-1973, against order of S, N. Sharma, 
Sub J. I Muzaffarpur. D/- 27-3-1971. 


Index Note :— (A) Bihar Waafs Act 

(8 of 1948), Section 69-A — Suit under — 

a person other than Majlis or Sadr can 
e. 


_ Brief Note:— (A) The general power 
of superintendence of waaqfs vested in 
the Mailis by Section 27 (1) includes the 
authority to authorise anyone, whether a 
Mutwalli or a beneficiary, to sue for re- 
covery of lost waqaf property. This is 
also clear from Section 69-A (1) (d) under 
which anyone other than the Mutwalli 
ean file such suit. Therefore “on behalf 
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of Majlis” in Section 69-A cannot reserve 
the right to sue to the Majlis or Sadr. 


Moreover the emergency powers of 
the Majlis are available to the Sadr under 
Section 37 while Section 38 permits the 
Majlis to delegate its powers to the Sadr 
and the delegation in the absence of nega- 
tive evidence can be deemed. Thus a suit 
filed with the Sadr’s authorisation by 
any person will ‘be on behalf of the 
Majlis and will be competent with the 
fixed court-fee under Section 69-A (2). 
AIR 1965 SC 1206, Followed. 

(Paras 2. 3 and 4) 

Cases Referred: Chronological Paras 
AIR «965 SC 1206 = 1965 BLJR 
3881, Bashiruddin Ashraf v. Bihar 

Subai Majlis 4 

S. S. Asghar Hussain and Raghib 
Ahsan, for Petitioner; I. M. Sharma and 
S. Hoda. for Opposite Party. 


ORDER :—- This application in revi- 
sion has been preferred against the order 
of the learned Subordinate Judge, Muzaf- 
farpur, directing the petitioner to pay ad 
valorem court-fee on the plaint filed by 
him in Title Suit No. 1 of 1969. 


2. The plaint which was filed on 
the 2nd Jan., 1969, valued the proper- 
ties in suit at Rs, 50,005/-. In paragraph 
one of the plaint it was stated that the 
petiticner having obtained the permission 
of the Bihar Subai Sunni Majlis-e-Awaaf 


-was suing as a representative of the 


Majlis. Along with the plaint the order 
of the Sadr of the Bihar Sunni Majjlis-e- 
Awqaf permitting the petitioner to file a 
suit for the recovery of the lost Waaf 
property dedicated by Sakhawat Ali was 
also filed. The matter as to whether the 
petitioner was bound to pay ad valorem 
court-f2e in the suit was decided by the 
impugned order. 

Tne learned Subordinate Judge in 
disagreement with the petitioner came to 
the conclusion that the words “on behalf 
of the Majlis” could not empower the 
petitioner to file a suit which fell within 
the purview of Section 69 A of the Bihar 
Waaqfs Act, 1947. According to him the 
words “on behalf of the Majlis” occur- 
ag in Section 69-A meant by the Majlis 

by an authority properly cton- 
stituted under the Act, viz.. the Sadr. To 
put it shortly, the learned Subordinate 
Judge came to the conclusion that the 
words “on behalf of’ used in Section 69-A 
did not extend the benefits of that sec- 
tion to any person other than the Majlis 
or the Sadr of the Majlis. This finding 
of the learned Subordinate Judge does 
not seem to be correct. 

3. Section 27 of the Bihdr Waafs 
Act enumerates the powers and duties of 
the Majlis. This section is divided into 
three sub-sections. By the first sub-sec- 
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tion the general power of superintendence 
of all the waaqfs has been vested in the 
' Majlis and it has been granted power to 
do all things reasonable and necessary to 
ensure that the waafs are properly 
supervised and administered and their 
income duly appropriated and applied to 
the objects of such waqfs in consonance 
with the wishes of their founders. This 
general power of superintendence carries 
with it the power of the Majlis tc em- 
power anyone, be he a Mutwalli or a 
beneficiary, to file a suit for recovery of 
waqf property wrongfully sold. This 
power of the Majlis has been further 
clarified by insertion of Section €9-A. 
The last portion of clause (d) to sub-set- 
tion (1) of Section 69-A makes it clear 
that anyone else than the Mutwalli can 
file a suit “to restore such property to 
the possession of the Mutwalli of such 
wagi”. 


, 4. The finding of the learned 
Subordinate Judge that it is the Sadr 
only who has to be authorised by the 
Majlis for filing a suit for recovery of 
property wrongiully sold. is also. wrong 
On another ground. As already stated, 
Section 27 of the Act deals with the 
powers and duties of the Majlis. Sec- 
tion 37 empowers the Sadr to take such 
steps as the Majlis is empowered to do 
in case of emergency. By virtue of Sec- 
tion 38 of the Act the Majlis may dele- 
gate all or any of its powers to the Sadr. 
In the case of Bashiruddin Ashraf v, 
Bihar Subai Sunni Majlis, 1965 BLJR 
381, = (ATR 1965 SC 1206) their Lord- 
ships of the Supreme Court while consi- 
dering the delegation of powers by the 
Majlis to the Sadr. held. that as there 
was nothing to show that the powers of 
the Majlis were not delegated to the Sadr, 
it can be taken for granted that 
the powers of the Majlis had been 
delegated to the Sadr. In the in« 
stant case, the petitioner has been 
empowered by the 
present suit. It can, therefore. be safely 
said that the suit out of which applica~ 
tion arises was instituted on behalf of the 
Majlis and as such the petitioner was 
competent to file the suit on payment of 
the fixed court-fee of Rs. 15/- as envisag~ 
ed by sub-section (2)-of Section 69-A of 
the Act. 


5. For the reason indicated above, 
the impugned order cannot be allowed to 
stand. It is accordingly set aside. The suif 
will now proceed on the court fee al« 
ready paid. a 


Petition allowed, 


= B. P. Singh v. B. D. Officer (S. P. Sinha J.) 


Sadr to file the. 


A. IRo. 


AIR 1973 PATNA 428 (V 60 C 136) | 
S. N. P. SINGH AND SHIVESHWAR 
PRASAD SINHA, JJ. 

Bipin Prasad Singh, Petitioner v. The 
Block Development Officer, Kachadhaman. 

and others, Respondents, 

Civil Writ Jurn. Case No, 825 of 1971, 
D/- 9-3-1973. 

Index Note:— (A) Bihar Panchayat 
Election Rules (1959),-Rule 56 — Death 
of Mukhiya — One of two candidates for 
Mukhiya election dying after date for 
withdrawal of nominations and before 
poll —- Procedure — (X-Ref :— R. 54) — 
(X-Ref :— Bihar Panchayat Raj Act, Sec- 
tion 13-A). 


Brief Note:— (A) Once nomination 
papers are accepted and the list of nomi~ 
nated candidates is notified (which is 
after the date for withdrawal of the 
nominations) the poll will have to be held 
if the number of candidates is more than 
the number of seats. The Election Off- 
cer then has neither the competence nor 
option to drop out from the list any 
candidate even if dead. As such when 
one of the two candidates notified in the 
list for Mukhiya election dies before the 
poll, the remaining candidate cannot be 
declared as Mukhiya without holding the 
election which must be gone through as 
scheduled, (Paras 7, 8 and 9) 


Rama Kant Verma and Jagdish Pram 
sad, for Petitioner; Birendra Prasad 
Sinha (Govt. Pleader). Abhoy Kumar 
Singh, Mojibul Haque and Md. Hasibud~= 
din, for Respondents. 


S. P. SINHA, J.:— This application 
under Articles 226. and 227 of the Con« 
stitution raises a question of some impor- 
tance as to what would happen in case a 
candidate for election to the post of 
Mukhiya of a Gram Panchayat dies after 
his nomination paper has been found on 
scrutiny to be valid and he has not with~ 
drawn from the election before the actual 
election takes place. 


2. Facts relevant to the question 
are that there is a Panchayat known as 
Boaldah Gram Pancheyat within the 
Kochadhaman Block of. the Purnea dis~ 
trict. The Block Development Officer of 
Kochadhaman published an election: pro- 
gramme fixing different times scheduled 
for different stages of the election. The 
last date fixed for filing of nomination 
paper wes the 26th March, 1971 and on 
the same day scrutiny of the nomination 
paper was also to be done. On the sche- 
duled cate, three persons, namely. (i) 
Baldeb Prasad Singh, (ji) Muzaffar Hus- 
sain and (iii) Lalmohan Singh filed their 
nomination papers. The nomination paper 
of Lalmohen Singh was rejected after 
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scrutiny and the nomination papers of 
the first two named candidates were 
found on scrutiny to be valid and they 
remained in the field for election to the 
post of Mukhiya of the said Gram Pan- 
chayat. The 30th March. 1971 was the 
last date fixed for withdrawal from con- 
test. Of the two above-named candi- 
dates neither withdrew and accordingly 
a list of duly nominated candidates was 
published under Rule 25 of the Bihar 
Panchayat Election Rules. 1959 (herein- 
after to be referred to as ‘the Rules’). 
The names of both the persons stood in 
the said list. The 13th April, 1971. was 
the date fixed for distribution of symbol 
and, in fact, symbol was allotted to the 
said two candidates for the post of 
Mukhiyaship. The date for poll was 
fixed as the 24th May. 1971. In between 
the 13th April, 1971 and 24th May. 1971, 
fe. on the 14th April. 1971 the frst 
mamed candidate, namely, Baldeb Prasad 
Singh died. 


3. On the death of Baldeb Prasad 
Singh, a question arose as to the next 
step that was required to be taken under 
the Rules in such circumstances. A re- 
ference was made to the Sub-Divisional 
Officer, Kishanganj for his advice and 
subsequently to the other authorities 
under the Gram Panchayat Act for the 
same end. On the 16th June, 1971. the 
Deputy Director of Gram Panchayats, 
Bihar, Patna—vide his letter No. 4026 G. P. 
dated the 11th May. 1971 Communica- 
ted through the Sub-Divisional Officer, 
Kishanganj—vide his letter No. 538 dated 
the 16th May, 1871 a copy of which is 
annexed as Annexure 1 to the writ peti- 
tion, said that Muzaffar Hussain.: the re- 
maining candidate should be declared as 
Mukhiya. Muzaffar Hussain was accord- 
ingly declared as Mukhiya. A reference 
to the aforesaid letter of the Deputy 
Director of Gram Panchayats, Patna, was 
also made in the aforesaid declaration. 
Muzaffar Hussain having been declared 
elected as Mukhiya, this petition has been 
filed by one of the voters of the said 
Gram Panchayat with a prayer that the 
declaration of Muzaffar Hussain as the 
candidate duly elected for the post of 
Mukhiya of the Gram Panchayat as con 
tained in. Annexure 2 be quashed. . 


4, This matter was initially placed 
before one of the Hon’ble Judges of this 
Court. who was pleased to refer it to a 
Division Bench. looking to the import- 
ance of the matter involved. That is how 
this matter is now before this Bench. 


5. Mr. Rama Kant Verma appear- 
ing for the petitioner submitted that there 
being no provision under the Rules for 
declaring a candidate as elected in the 
event of the death of a candidate who 
had not withdrawn his eandidature and 
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whose nomination had been found to be 
valid on scrutiny, the declaration made 
under Annexure 2 was invalid and must ° 
be quashed. He made a reference to 
Section 52 of the Representation of Peo- 
ple Act (Act 43 of 1951) wherein a specific 
provision has been made with regard to 
an evertuality of the nature as has crept 
up in this case. According to Mr. Verma, 
therefore, that provision of the Repre- 
sentation of People Act ought to be taken 
as a guide for deciding the question in- 
volved in this petition. Quite apart from 
it, he submitted that in any event on 
the death of one of the candidates after 
candidature was found to be valid 
and only the poll had to take place. the 


. other candidate ought not to be declared 


as elected on general principles of demo- 
cracy, namely, that where a candidate is 
set up by a party, the party cannot be 
held to have lost the election if the candi- 
date set up by the party died just þe- 
fore the poll. Mr. Verma, therefore, sub- 
mitted that the declaration of Muzaffar 
Hussain as a Mukhiya of the said Pan- 
chayat ought to be quashed. 


6. Mr. Birendra Prasad Sinha ap- 
pearing for the State, who is supported 
by Mr. Mojibul Haque appearing for res~ 
pondent No. 3 Muzaffar Hussain, submit- 
ted that by virtue of Rule 26 of the 
Election Rules, the declaration made 
under Annexure 2 was valid and could 
not be quashed. According to Mr. Sinha, 
in terms of Rule 26 of the Election Rules, 
if the number of duly nominated candi-« 
date or candidates is equal to the num- 
ber of seat or seats to be filled, the Elec- 
tion Officer is required to declare all such 
candidate or candidates to be duly elect- 
ed to fill those seats. In the instant case, 
by virtue of the fact that there was one 
seat of Mukhiya and of the two candi- 
dates one having died, the number of 
duly nominated candidates remaining in 
the field was equal to the number of the 
seat to be filled and consequently the 
declaration made under Annexure 2 was 
valid and must be upheld. 

7. I must frankly confess that the 
arguments made on both the sides have 
force. On a deeper consideration of the 
matter. however, I am of the opinion 
that the contention raised on behalf of 
the petitioner is fit to be accepted for 
the reasons which I presently state. The 
scheme of the Election Rules is that in 
terms cf Rule 22 on the presentation of 
a nomination paper either for the office 
of Mukhiya or Surpanch or Punch ete., 
the Election Officer has to satisfy him- 
self that the name and voter number of 
the candidate and his proposer duly find 
place in the voters’ list and tall with 
the name and voter number mentioned 
in the nomination paper. The next stage 
is the scrutiny of the nomination papers 
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after which the Election Officer takes a 
decision accepting or rejecting the no- 
mination paper. After nomination paper 
has been accepted, the candidate whose 
nomination paper has been accepted is 
given an option to withdraw his can- 
didature by notice in writing subscribed 
by himself and delivered by the can- 
didate in person to the Election Officer 
within the period notified for such with- 
drawal. After this formality is over the 
Election Officer is required to prepare a 
list of duly. nominated candidates and 
cause: it to be affixed in some conspicu- 
ous place in his office as also in the of- 
fice of the Panchayat, Then the next 
stage laid under Rule 26 of the Rules is 
as under: 


“Immediately after the expiry of the 
period for filing and disposal of the ob- 
jection petition under sub-rule (4) of 
Rule 23. the Election Officer shall, if 
the number of duly nominated candidates 
is equal to the number of seats to be 
filled declare all such candidates to be 
duly elected to fill those seats.” 


If. however, the number of duly 
nominated candidate or candidates ex- 
ceeds the numker of seat or seats to be 
filled. a poll has to take place in aczord- 
ance with Rules 29 to 51 of the Rules. 
In terms of Rule 34, each duly nominat- 
ed candidate has to be allotted a symbol 
as specified in Schedule Ii of the Rules. 
After the polling has taken place. in 
terms of Rule 54 the counting of ballot 
papers has to be made and thereafter the 
name of the duly elected candidate has 
to be declared and submitted by the Elec- 
tion Officer for publication in the gazette. 


Rule 56 is of some importance which. 


deals with by-election. Any casual 
vacancy in the office of the Mukhiya, 
members of the Executive Committee, 
Sarpanch and FPanchas has to be filled in 
by a by-election to which all the afore- 
said rules shall apply mutatis mutandis. 
Section 13-A of the Bihar Panchayati Raj 
Act reads as follows :— 


“If the Mukhiya or any other mem=- 
ber of the Executive Committee is. by 
reason of his resignation, death or other- 
wise, unable to complete his full term 
of office, the vacancy so caused shall be 
filled by the election or appointment in 
the manner provided in Section 10 or 
Section 11 as the case may be. of another 
person; and the person so elected or ap- 
pointed shall fill such vacancy for the 
unexpired portion of the term for which 
such ‘Mukhiya’ or member would other- 
wise have continued in office.” 


8. Now, therefore, on reading the 
relevartt rules and also Section 13-A of 
the Act. the position which emerges is 
like this that after a candidate’s nomina- 
tion paper has been found on scrutiny to 
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be valid and accepted. the candidate is 
giver an opticn to withdraw from the 
field of election and if he does not with- 
draw from it and the Election Officer 
further finds that the number of duly 
nominated candidates exceeds the num- 
ber of seat or seats to be filled, a poll 
has to take place. Therefore when the 
stage of taking the poll has been reached 
and a ecandidete who has not withdrawn, 
has died, in my opinion, the only course 
open is to let the voters elect for them- 
selves as to whether they would prefer 
to vote for <= candidate. who was dead 
or a candidate who was alive. If per 
chance, on the taking of the poll, the 
dead candidate is elected, it will be a 
case of casual vacancy and in that event 
the provisions of Rule 56 of the Rules 
will have to be applied. As I read the 
Rules, after the number of duly nominat- 
ed candidates has exceeded the number 
of seats to be filled the option no more 
lies with the Election Officer to drop out 
eny candidate even if a candidate was 
not s@rious about the contest or was dead. 
That scage of dropping out a candidate 
coulc cnly be hed so long as the nomi- 
nation paper had not been duly accepted, 
but noz after that. Once nomination 
papers are duly accepted and the list of 
the culy nominated candidates is notified, 
it mo more remains within the com- 
peterce of the Election Officer to drop 
any candidate out of the list. The poll 
has to take place leaving it to the good 
sense of the voters as to whom they will 
vote for and if they have exercised their 
votes in favour of the dead person, the 
only option left thereafter to the Elec- 
tion Officer is to act under Rule 56. on 
the happening of a casual vacancy by 
the ceeth of the person elected who was 
T to complete the full term of his 
office. 


G, Now in the instant case, the 
positior. is that Baldeb Prasad Singh, one 
of the duly nominated candidates died 
wher the stage of .withdrawal of the 
nomination paper was past but before the 
poll took place. In my view, therefore, 
there vas no option left to the Election 
Officer except to take the poll and to de- 
clare the result in terms of Rules 54 and 
55 of the Rules. In such view of the 
matter, in my opinion. the declaration of 
Muzaffer Hussain as a Mukhiya without 
taking the poll kut on the advice of the 
Deputy Director of Panchayats is illegal 


and ircompeitent, Annexure 2 must, 
therefore, be quashed. It is accordingly 
quashed. 


10. Before I close, I may observe 
that my decision will mean a poll going 
waste but I cannot help it keeping in 
view the technical nature of the Elec- 
tion Rules and the lacuna in it, namely, 
that it does not contain any provision of 
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the nature of Section 52 of the Repre- 
sentation of People Act. 


11. . In the result, the application 
is allowed; but in the circumstances of 
the case, I make no order as to costs. 


N. P. SINGH, J.:— 12. I agree 
fo the order proposed, On the facts of 
the instant case, the proper course for 
the authority was to invite fresh nomi- 
nation papers for the election of the 
Mukhiya and then to hold poll in ac 
cordance with the provisions of the Act 
and the Rules. On the facts of the in- 
stant case, the authorities were not justi 
fied to declare respondent No. 3 duly 
elected in accordance with the provision 
of Rule 27 of the Bihar Panchayat Rules. 


Petition allowed. 





‘AIR 1973 PATNA 431 (V 60 C 137) 

N. L. UNTWALIA, C. J. AND 

S. SARWAR ALI, J. 

Sobhana Das Gupta, .Petitioner v. 
The State of Bihar and another, Respon- 
dents. 

Civil Writ Jurdn. Case No. 2050 of 
1970, D/- 1-3-1973. 

Index Note:— (A) Constitution of 
India, Art. 311 — Five years absence 
withOut leave — Order declaring cessa- 
tion of employee’s service without hear- 
ing him — Is violative of. 


Brief Note:— (A) Petitioner having 
joined educational services, applied for 
leave and remained absent without sanc- 
tion and continued this behaviour for 
over five years, 

This conduct constituted cesure of 
service under Rule 76 of Service Code 
and without giving any hearing peti- 
tioner was informed that her services 
were deemed to have ended. 

Held that the impugned order 


amounted to removal of petitioner at~- 


tracting protection under Art. 311. AIR 
1966 SC 492 and AIR 1971 SC 1409, Re- 
ferred to. (Para 8) 


Index Note:— (B) Civil Services — 
Bihar Service Code, Rule 76 — Provi- 
sion of ‘automatic cesure of service’ in 
— Violates Art. 311. 


Brief Note-— (B) Rule 76, laying 
down that Government servant ceases to 
be in Government employment if he is 
absent for five years without leave, 
does not envisage passing of any order 
and the cessation of service is automatic. 
By necessary implication the Rule ex- 
cludes applicability of and compliance 
with Art. 311 of the Constitution and 
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S. D. Gupta v. State (S. Ali J.) 


[Prs, 1-2] Pat. 431 


therefore, the Rule is ultra vires. AIR 
1964 SC 600, Referred. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1409 = 1971 Lab IC 
- 881, Deokinandan Prasad v, State 
at Te 
956 SC 492 = (1966) 1 SCR 
825, Jai Shanker v. State of 
AIR sos BC 
5 600 = (1964) 5 SCR 
683, Moti Ram Deka v. G. M.. E. 
N, F. Riy. 10 
Tarkeshwar Dayal. Ravinandan Sa- 
hay and Man Mohan. for Petitioner; 
Nagendra Prasad Singh and Prabhunath 


Roy, for Respondents. 


: SARWAR ALI, J.:— In this appli- 
cation the petitioner prays that the 
order passed by respondent No. 2, the 
Director of ‘Publie Instruction, Bihar 
a copy of which is Annexure 2 to the 
writ application, be called up and quash- 
ed. By this order the petitioner is treat- 
ed as having ceased to be in Government 
employ under Rule 76 of the Bihar Ser- 
vice Code, 1952, 


2, The relevant facts which are 
either admitted or have been establish- 
ed during the course of hearing of this 
writ application may be, briefly. stated. 
The petitioner was appointed in the year 
1949 to Bihar Subordinate Education 
Service. By an order dated 7-9-1961 she 
was promoted to Bihar Education Ser- 
vice, Class II and posted as Lady Prin- 
cipal, Women’s Training School at Bela- 
ganj in the district of Gaya, The peti- 
tioner was deputed to attend a training 
course at the Institute of English at 
Patna, She, accordingly, reported to the 
said Institute on 3-8-1963. By an order 
dated 7-12-1963 the petitioner. along 
with others, was relieved from the In- 
stitute and directed to report to the res- 
pective Institutions in due course. It 
may ke stated that the petitioner. before 
her deputation to the Institute 
aforesaid, was at Sasaram having been 
transferred from Belaganj to Sasaram 
by order dated 21-6-1963. The petitioner 
applied for earned leave from 9-12-1963 
to 31-12-1963 on the ground that her 
mother was seriously ill. It appears that 
she applied for leave on several subse- 
quent dates also, On 29-6-1964 the peti- 
tioner was intimated by the Deputy Di- 
rector of Education (Administration) that 
her applications for leave can be sanc-- 
tioned only after she had joined her 
duty as Lady Principal, Women’s Train- 
ing Sthool at Sasaram, and she had fur- 
nished medical certificate in support of 
her mother’s illness, By order dated 
11-9-1964 the petitioner was trarftsferred 
end posted as Lady Principal. Women’s 
Training School at Gopalganj. It ap- 
pears that the petitioner did not join her 
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duty, By Annexure D to the counter- 
affidavit the petitioner was informed 
that her application for leave haj been 
rejected, She was further directed to 
resume her’ duty at Gopalganj _ failing 
which she would be liable for disciplin~ 
ary action. The petitioner having failed 
to join her post at Gopalganj. devart- 
mental proceeding was drawn up against 
the petitioner which was held anid con- 
eluded. On 17-1-1967 the inquirirg offi- 
cer submitted his report. On 3-6-1967 
the Government passed an order reduc- 
ing the petitioner in rank and reverting 
her to Subordinate Education Service. 
The order of the Government is Anne- 
xure E to the counter-affidavit. in the 
memo portion of the same order the 
petitioner was posted as Assistan- Mis- 
tress. Women’s Training School, Gotind- 
pur, It appears that the petitioner had 
made further applications for leave. In 
an application dated 28-9-1968 she pray~ 
ed for leave and further prayed for be- 
ing posted at Patna, These prayers were 
rejected, An order dated 23-11-1968 was 
passed again, directing the petitioner to 
join the post at Gobindpur. She wes. fur- 
ther informed that if she did not join 
the post within a week departmental 
action will be taken against her. The 
petitioner did not, it is admitted, join 
the post of Assistant Mistress at Gobind- 
pur. That by that time the petitioner had 
been absent from duty for over five 
years. The respondents were of the view 
that Rule 76 of the Service Code was 
applicable to her and that she had ceas- 
ed to be‘in Government employ, Ton- 
sequently a communication was. addres- 
sed to the petitioner which is as follows: 


"Upayukt Bishoy Par Apke Tithi 6-5- 
69 Ke Patra Ke Prasang Me Mujhe Kas 
hana Hai Ki December, 1963 Se Hi Anu- 
pasthit Rahane Ke Karan Bihar Sewa 
Sanhinta Ke Niam 76 Ke Anusar Apk? 
Sewa Samapt Samajhi Jati Hai.” 
This is Annexure 2 to the writ anpolica- 
tion and as stated above is under chal» 
lenge. ag 
3. In this application the order of 
the Government reducing the petifioner 
in rank (Annexure E to the comter- 
affidavit) is not under challenge. it is 
only the decision of the State Govern- 
ment as communicated under Annexure 
9 which is subject-matter of challenge 
in this writ application. The leerned 
counsel for the petitioner contended that 
the decision of the Government amounts 
to termination of the service of the teti- 
tioner. The petitioner's service cannot 
be terminated except after comp_ying 
with the provisions of Article 311 o= the 
Constittition of India. This, admittadlv, 
not having been done, the order of the 
Government is ilegal and cannot be 
given effect to. He further contended 
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thet Rule 76 of the Bihar Service Code 
is inva_id. 

4, Rule 76 of the 
Code is as follows: 


“Unless the State Government. in 
view of the scecial circumstances of the 
ease, shall otaerwise determine a Gov- 
ermment servent, after five years’ conti~ 
nuous absence from duty, elsewhere 
than a foreigr service in India, whether 
with or withcut leave ceases to be in 
Government employ.” 

_5. - The frst question for conside- 
ration, therefore. is: Does it amount to 
removal of a Government servant from 
service within the meaning of Art. 311 
of the Constitution, where a Government 
servant is continuously absent from duty 
tor five years and as a consequence 
thereof is treated no longer to be under 
Government employment, 


_ 6. I may first refer to the deci-« 
sion of the Supreme Court in the case of 
Jai Shanker v. State of Rajasthan, (AIR 
1966 SC 492). Rezulation 13 of Jodhpur 
Service Reguletion fell to be considered 
in that case. The aforesaid regulation 


as: 

_ "An individual who absents himself 
without permission for one month or 
longer after the end of his leave should 
be. considered to have sacrificed his ap- 
Pointment and may only be reinstated 
i fag the sanction of the competent autho~ 
rity,” ' 
Considering this regulation Hidayatullah, 
J. observed: . 


“Whichever way one looks at the 


Bihar Service 


matter, the order of the Government in- 


volves a termiration of the service when 
the incumbent is willing to serve. The 
Regulation involves a punishment for 
Overstaying one’s leave and the burden 
is thrown on the incumbent to. secure re- 
instatement by showing cause It is true 
that the Government may visit the 
punishment of discharge or removal 
from service on a person who has ab- 
sented himself by overstaying his leave, 
but we do not think that Government 
can order a person to be discharged from 
service. without at least telling him that 
they prodose tc remove him and giving 
him an opportunity of showing cause 
why he should not be removed: If this 
is done the incumbent will be entitled 
to move against the punishment for. if 
his plea succeeds, he will not be remov- 
ed and no ques-ion of reinstatement will 
arise. It may be convenient to describe 
him as seeking reinstatement but this 
is not tantamount to saying that because 
the perscn will only be reinstated © by 
an approvriate authority. that the re- 
moval is automatic and outside the pro- 
tection of Art. 21l. A removal is rer 
moval and if it is punishment for over« 


J 
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staying one’s leave an opportunity musf 
be given to the person against whom 
such an order is proposed. no matter 
how the Regulation describes it, To give 
mo opportunity is to go against Art. 311 
and this is what has happened here”. 

It may be mentioned that this case 
arose out of a suit where a declaration 
was sought that the termination of the 
service of the plaintiff was illegal, - 


= 7. In the case of Deokinandan 
‘Prasad v. State of Bihar, AIR 1971 SC 
1409 the true effect of the decision in 
Jai Shanker’s case was considered, A 
reference was also made to Rule 76 of 
the Bihar Service Code. In this context 
it was observed: 

“A contention has been taken by 
fhe petitioner that the order dated Au- 

ust 5, 1966 is an order removing him 

om service and it has been passed in 
violation of Art. 311 of the Constitution, 
‘According to the respondents there is 
no violation of Art. 311. On the other 
hand, there. is an automatic termination 
of the petitioner’s employment under 
Rule 76 of the Service Code, It may not 
be necessary to investigate this aspect 
further because on facts we have found 
that Rule 76 of the Service Code has no 
. application. Even if it is a question of 
automatic termination of service for be- 
fing continuously absent for over a 
period of five years, Art. 311 applies to 
such cases as is laid down by this Court 
fn (1966) 1 SCR 825 = (AIR 1966 5C 
492). In that decision this Court had to 
consider Regulation No. 13 of. the Jodh- 
pur Service Regulations which is as 
follows: 

‘13. An individual who absents him- 

self without permission or who remains 
absent without permission for one month 
or longer after the end of his leave 
should be considered to have sacrificed 
his appointment and may only be rein- 
stated with the sanction of the compe- 
tent authority.’ 
It was contended on behalf of the State 
of Rajasthan that the above regulation 
operated automatically and there was 
mo question of removal from service be- 
cause the officer ceased to be in the 
service after the period mentioned in 
the regulation. This Court rejected. the 
said contention and held that an opror- 
tunity must be given to a person against 
whom such an order was proposed to be 
passed, no matter how the regulation 
described it. It was further held to give 
mo opportunity is to go against Art, 311 
and this is what has happened here.” 


8. The consideration on these two 
cases makes it clear that in the circum- 
Stance as in the present case. treating 
the petitioner to have ceased to be in 
Government employ amounts to her re- 
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moval, and further that the said removal 
without giving her an opportunity is to 
go against Article 311 of the Constitu- 
tion. In the circumstances of the pre- 
sent case, violation of Article 311 of the 
Constitution is writ large. There can, 
therefore be no doubt that the order 
under Annexure 2 is illegal and the 
petitioner cannot be deemed to have 
ceased to be in Government employ on 
the basis of the said order or on the} 
basis of Rule 76 of the Service Cade. 


9. The next important question is, 
as to whether Rule 76, in so- far as it 
treats a person who has been continu- 
ously absent from duty for five years to 
bave ceased to be in Government em- 
ploy, is valid. It may be pointed out 
that it is not necessary to consider in 
this case that part of the Rule which 
says that if a person is absent for five 
years even with leave he will be ceased 
to be in Government employ. 


10. In my view. full and com- 
plete guidance is afforded by the deci- 
sion cf the Supreme Court in Moti Ram 
Deka’s case, AIR 1964 SC 600 in answer- 
ing the question under consideration. 
One of the questions considered in that 
case related to the validity of Rules 148 
(3) anc 149 (3) of the Railway Establish- 
ment Code (1951), The rules aforesaid 
permitied the termination of the service 
of a Railway employee by notice on 
either side, the period of notice being 
different in different circumstance. The 
questicn. therefore, which wes consider- 
ed was whether the termination of ser-. 
vices of a permanent railway servant 
under the aforesaid rules amounted to 
his removal under Article 311 (2) of 
the Constitution, and further whether 
the rules aforesaid were invalid. It was 
held that the rules framed under Art. 309 
cannot trespass on the rights guaranteed 
under Article 311 (Paragraph 27). After 
an analysis of the rules, this is what was 
observed by Gajendragadkar. J.: 


‘There is no doubt that on a fair 
construction, the impugned Rules autho- 
tise the Railway Administration to ter- 
minate the services of all the permanent 
servants to whom the Rules apply mere- 
ly on giving notice for the specified 
period or on payment of salary in lieu 
thereof, and that clearly amounts to the 
removal of the servant in question. 
Therefore we are satisfied that the im- 
pugned Rules are invalid inasmuch as 
they are inconsistent with the provisions 
contained in Art. 311 (2). The termina- 
tion ef the permanent servant’s tenure 
which is authorised by the said Rules is 
no more and no less than their removal 
from. service, and so Art. 311 (2) must 
come into play in respect of such cases. 
That being so the Rule which does not 
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require compliance with the procedure 
prescribed by Art. 311 (2) must be struck 
down as invalid.” 

11. In my view, in order to de- 
termine whether the impugned Rule is 
invalid, the proper test would be to See 
whether the rule, either expressly or by 
necessary implication, excludes the ap- 
plicability of Article 311 of the Consti- 
tution. If it does, the rule must be held 
to be invalid, On the other hand. if the 
impugned Service Rule does not have 
this effect, the rule itself may not be 
















Testing it from this point of view, that 
part of Rule 76 which is under conside- 
ration in this case has to be struck down 
as invalid. The rule lays down that ab- 


ployment of a Government servant com- 
ing to an end. The rule does not envi- 
gage passing of any order, The cessation 
of the service is automatic, and is a con 
sequence of the applicability of the rule. 
Any Government order that is or may 
be passed is only for the purpose of de- 
ciding whether the rule applies to a 
particular Government servant in the 
facts and circumstances of a given case. 
Clearly. therefore. the applicability of 
exe 


once 
the conditions laid down in the rules are 
fulfilled. The fulfilment of those condi- 
tions cause automatic cessation of Gov~ 
I am, therefore, 


far as it lays down that a Government 
servant ceases to be in Government 
employ if he is absent from duty for 
five years. without leave. is invalid and 
must be struck down. It is further mani- 
fest that the Government order contain- 
ed in Annexure 2 is also invalid and 
cannot be given effect to. 


12. In the result, this writ appli- 
cation is allowed; Governments order 
contained in Annexure 2 as also Rule 76 
aforesaid is held to be invalid. It is fur- 
ther held that the petitioner cannot be 
considered to have ceased to be in Gov- 
ernment employ on the basis of the 
aforesaid order. It is, however. made 
clear that the order passed in this case 
will not stand in the way of the State 
Government in taking any action against 
the petitioner, which may be permissible 
in law. for her failure to join ber duties 
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as Assistant Mistress, Women’s Training 
School, Gobindpur. and for being absent 
withou: leave after 3-6-1967. 
13. There will be no order as t 
costs in this writ application. 
UNRTWALIA, C.J. :— 14. I agree, 
Application allowed, 
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S. ANWAR AHMAD, J. 
Rusmini Kumari and another, Ap- 
vellants v. Ram Shankar Sah and ano- 
ther, Respondents. l 
Appeal from Appellate Decree No. 
73 of 1370 with No. 74 of 1970, D/- 28-2- 
1973. against order of R. L. Dass, Addl, 
Dist. J.. Santhal Pargana, Dumka. D/A- 
19-1-1970. 
Index Note:— (A) Civil P, C. (1908), 
S. 96 — Appeal filed before preparation 
of final decree is not maintainable. 
(Paras 5, 6) 
Index Note:— (B) Civil P. C. (1908), 
S. 100 — When first appeals were not 
tenable second appeals also. filed there- 
from, are not tenable. (Paras 2 and 7) 


Cases Referred: Chronological Paras 
AIR 1969 SC 575 = (1969) 1 SCR 
1006, Shakuntala Devi v. Kuntal 


Kumari 5. 6 
AIR 1967 SC 1476 = (1967) 3 SCR 
153, Phoolechand v. Gopal Lal 5 


AIR 1961 SC 832 = (1961) 2 SCR 
918, Jagat Dhish Bhargava v. 
Jawakarlal Bhargava 
AIR 1957 Bom 59 = ILR (1957) Bom 
175. Parashuram Rajaram v. 
Hirabai id 
AIR. 1945 Pat 482 = ILR 24 Pat 
A FEaghubir Sahu v. Ajodhya 
u 


J. M. Ghose and G. Sanyal. for Ap- 
pellants; J. C. Sinha and Anish Chandra 
Sinha, for Respordents. 


JUDGMENT :— These two appeals 
arise ou; of Title Suit No. 5 of 1958 filed 
by the plaintiffs (respondents Nos. 1 and 
2 in the present two appeals) for decla- 
ration cf their one-third share in the 
suit properties and for recovery of pos- 
session ver the said one-third share 
acter partition by metes and bounds, 
There was also a claim for mesne pro- 
fics, both past and future. The suit was 
decreed by the learned Additional Sub- 
ordinate Judge who ordered preparation 
of the greliminary decree, Against this 
order of the learned Additional Subordi- 
mate Judge, twa title appeals were pre- 
ferred before the District Judge. one by 
the prinċipal defendants Nos. 1 and 2 
{appellarts in Second Appeal No. 74 of 
1670) and the other by the pro forma de- 
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fendant Rukmini Kumari (appellant in 
Second Appeal No, 73 of 1970), The ap- 
peals were heard by the learned Addi- 
dional District Judge. He allowed the 
appeal of Rukmini Kumari by excluding 
the property purchased by her from 
partition and dismissed the other appeal 
with the modification that defendants 
Nos. 1 and 2 were entitled to the plots 
which they reclaimed by making im- 
provements therein. On receipt of the 
records by the trial Court, an Amin 
Commissioner was. appointed to allot the 
- shares to the different parties. On sub- 
mission of his report. objections were 
filed to it by the appellants of the pre- 
sent two appeals. The objections were 
rejected by the learned Subordinate 
Judge by his order dated the 28rd De- 
cember, 1966, and the final decree was 
ordered to be prepared in accordance 
with the report of the Amin Commis- 
sioner. The appellants in the present two 
appeals before me did not wait for the 
preparation of the final decree and filed 
two appeals before the District Judge. 
Title Appeal No. 4 of 1967 was preferred 
by the appellant in Second Appeal No 
74 of 1970 and Title Appeal No. 5 of 
1967 was preferred by the sole appellant 
in Second Appeal No. 73 of 1970. In both 
the title appeals the Sarishtedar report- 
ed that the appeals had been filed against 
the order dated the 23rd December, 1966, 
confirming the report of the Amin Com- 
missioner and not against the final de- 
cree which was yet to be prepared. On 
this point. the District Judge heard the 


lawyer for the appellants on the 17th, 


March. 1967. and, relying upon the deci- 
sions in AIR 1945 Pat 482 and ILR (1957) 
Bom 175 = (AIR 1957 Bom 59) admit- 
ted the appeals subject to the objection, 
if any. by- the other side at the time 
of hearing of the appeals, The appellants 
prayed for the stay of preparation and 
signing of the final decree and by order 
No. 14. dated the Ist May. 1967, passed 
in Title Appeal No. 4 of 1967, the Dis- 
trict Judge stayed further proceedings 
in regard to preparation of the final de- 
cree subject to the appellants’ furnishing 
security, if any. as demanded by the 
trial Court. The learned Additional Dis- 
trict Judge who heard the two appeals 
dismissed them with the modification in 
regard to allotment of plot No. 406. 
Hence the present two second appeals, 
one (Second Appeal No. 73 of 1970) by 
Rukmini Kumari, defendant No, 5 and 
the other (Second Appeal No, 74 of 1970) 
by defendants Nos, 1 and 2. 


ae In this Court also an applica- 
tion was made in Second Appeal No, 74 
of 1970 for staying the preparation of 
the final decree and this prayer was 
allowed by the Court by Order No. 13, 
dated the 16th December, 1972. At the 
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time of hearing of the appeals. Mr. J. C. 
Sinha, counsel for the respondents, rais- 
ed a preliminary objection that in spite 
of the clear position that the appeals be- 
fore the lower appellate Court were fil- 
ed prior to the preparation of the final 
decree. the learned Additional District 
Judge was under the wrong impression 
that he was dealing with an appeal from 
a final decree. This assumption of the 
Additional District Judge was clearly 
Wrong and against the true state of 
affairs. He has, therefore, submitted that 
the two appeals before the Court of Ap- 
peal below and the two second appeals 
before this Court cannot be held to be 
mainteinable in law as not having been 
preferred against a final decree. 


3. Mr. J. M. Ghose, counsel for 
the appellants. did mot challenge the 
fact that the two appeals before the Dis- 
trict Judge were filed before the final 
decree was prepared but submitted that 
on that account it cannot be said that 
the appeals filed in that Court were not 
maintainable. He submitted that to some 
extent at least the fault was of the Court 
of Appeal below also. If the appeals 
were not competent. the Court oughf 
mot to have heard and decided them. He 
also submitted that many a times ap- 
peals were entertained without a copy of 
the decree. 


å. The submission of Mr. J. C. 
Sinha, counsel for the respondents, is that 
(to) any omission or mistake on the part 
of the Court, acquiescence or conduct of 
the parties could not confer upon the 
Court the right to entertain or decide 
the appeal, because the said right is al- 
ways the creation of statute, It is true 
that in the present case the appeals filed 
by the defendants in the Court of Appeal 
below were heard as if they were ap- 
peals against the final decree passed in 
a partition suit but that being not the 
correct position, on the face of it. the 
two appeals were not maintainable and 
ought to have been dismissed as such by 
that Court. 


5. In support of his submission, 
Mr. Ghose relied upon the decisions in 
Jagat Dhish Bhargava v. Jawahar Lal 
Bhargava, AIR 1961 SC 832: Phoolchand 
v. Gopal Lal, AIR 1967 SC 1470 and 
Shakuntala Devi Jain v, Kuntal Kumari, 
AIR 1969 SC 575. In the case of Jagat 
Dhish Bhargava, AIR 1961 SC 832. the 
appeal was filed without the certified 
copy of the decree. Their Lordships 
pointed out the difference between an 
appeal in which copy of the decree has 
mot been filed along with the memo- 
randum of appeal although it was pre- 
pared by the trial Court, and the appeal 
where no decree has been prepared by 
the trial Court till the time of its filing. 
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Their Lordships were pleased to lay 
down : 


“Tf at the time when the appeal is 
preferred a decree has already been 
drawn up by the trial Court and the 
appellant has not applied for it in time 
it would be a clear case where the ap- 
peal would be incompetent and a penalty 
of dismissal would be justified. The post 
tion would. however, be substantially 
different if at the time when the appeal 
is presented before the appellate Court 
a decree in fact had not been drawn up 
by the trial Court; in such a case if an 
application has been made by the appel- 
lant for a certified copy of the decree, 
then all that can be said against the 
appeal preferred by him is that the ap- 
peal is premature since a decree has not 
been drawn up. and it is the decree 
against which an appeal lies.” ; 
The law laid down -by their Lordships 
in the case of Jagat Dhish Bhargava does 
not help the appellants because in the 
instant case they had filed the appeal 
prior to the final decree being prepared. 
so the appeal was premature and in 
ordinary course ought to have been dis- 
missed as non-maintainable, To add to 
this, they did not take steps to have the 
decree prepared by filing the non-judi- 
cial stamp (no doubt under some mis- 
apprehension) but, on the contrary. got 
an order of stay passed by the Court of 
Appeal below. The aforesaid decision of 
the Supreme Court does not lay down 
any exception te the general rule of law 
that if an appeal is filed prior to the 
preparation of the final decree. it must 
be held to be premature and. consequent- 
ly. not maintainable. In the second case 
(Phoolechand v. Gopal Lal, AIR 1967 SC 
1470) relied upon by Mr. Ghose, their 
Lordships of the Supreme Court them~ 
selves considered the import of the ear- 
lier decision, (AIR 1961 SC 832) in the 
following words: 


“In that case it was observed thaf 
every memorandum of appeal has to be 
accompanied by a copy of the decree 
appealed from, that this requirement of 
O. XII. R. 1 of the Code of Civil Proce- 
dure is mandatory and in the absence 
of a copy of the decree the filing of the 
appeal would be incomplete. defective 
and incompetent. That no doubt is the 
correct position in law,.....c..” 

After laying down the above proposition 
of law. their Lordships pointed out that 
there may be exceptional cases in which 
an appeal may be competent without a 
copy of the decree having been filed 
along with the memorandum of apreal. 
The facts of Phoolchand’s case, AIR 1967 
SC 1470 were thet due to certain devolu- 
tions after the passing of the preliminery 
decree. an application was made for cor- 
rection of ‘the preliminary decree passed 
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earlier, By this re-distribution. the share 
of Phcolcehand (appellant in that case) 
was inzreased from one-fifth to one-half, 
The share of some of the parties to the 
suit was also increased. In spite of this 
change in shares, the trial Court did not 
prepare any formal decree on the basis 
of re-distribution of shares, An appeal 
was preferred before the High Court 
without a copy of the decree, On the 
objection of the respondents that the 
appeal was not maintainable as no copy 
of decree had been filed along with the 
memorandum of appeal, the High Court 
adjourned the matter to enable the ap- 
pellant (Gopal Lal) to move the trial 
Court zo draw up a formal decree, An 
applicazion was accordingly filed before 
the trial Couri but that application was 
rejected. The appeal before the High 
Court thereafter proceeded without a 
copy of the decree on record. The appeal 
was held to ke competent by the Sup- 
reme Court on the ground that in spite 
of the efforts of the appellant. the trial 
Court did not pass an amended decree. 
In the present case, no application was 
made by the appellants to the trial Court 
for pre>varation of the final decree in the 
suit, on the contrary. they applied for. 
stay of the preparation of the final de- 
cree both before the Court of Appeal 
below as well as in this Court. Thus 
Phoolchand’s zase also is of no help to 
the appellants. 


6. In the case of Shakuntala Devi 
Jain. AIR 1969 SC 575, an appeal was 
sled before the Delhi High Court and 
along with the memorandum of appeal 
a plain copy of the order was filed. A 
prayer was made to entertain the appeal 
to give the appellant the urgent relief 
by passing an order of stay of the exe- 
cution mroceedings. A Bench of that 
High Court admitted the appeal and 
granted ad interim stay. The attention 
of the Court was not drawn to the fact 
that certified copy of the order had not 
been filed. On the objection of the res- 
pondent that the appeal was incompe- 
tent as the certified copy of the order 
under appeal had not been filed, the ap- 
pellant obtained a certified copy of the 
order and filed it in Court. An applica- 
tion uncer Section 5 of the Limitation 
Act was also filed to condone the delay. 
Their Lordships were pleased to hold 
that the memorandum of appeal should 
have been accompanied by a certified 
copy of the order and in the absence of 
the requisite copy. the appeal was defec- 
tive and incompetent. It may be stated 
that the order passed in that case. was 
under Section 47, Code of Civil Proce- 
dure. and as such no formal decree was 
prepared, This case supports the conten- 
tion of Mr. J. C. Sinha, counsel for the 
respondents, that although a-plain copy, 
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of the order had been filed, still thei 
Lordships were pleased to hold that the 
appeal was incompetent as the required 
certified copy of the order had not been 
filed. The facts of the case in hand are 
entirely different. In the instant case as 
the appellants bad filed the appeals 
against the final decree which was not 


in existence. and nothing was done by.. 


them to get the decree prepared. the 
appeals, on their very face. were in- 
competent. 

7. As the two title appeals be~- 
fore the Court below were not main~ 
tainable without the certified copy of the 
final decree, they ought to have been 
dismissed and should not have been 
heard on merits. The appeals before the 
Court of appeal below being not main- 
tainable, the two second appeals are 
also dismissed’ as being not maintainable. 

Appeals dismissed, 
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Nani Gopal Bandhyopadhyaya and 


others. Petitioners v. Bhola Nath Ban- 
dhyopadhyaya and others. Opposite 
Parties. 


Misc, Judl. Case No. 39 of 1972. D/- 
28-2-1973. 

Index Note:— (A) Civil P. C. (19968), 
0. 2. R. 6 read with S. 151 — Consolida- 
tion of suits — High Court has inherent 
power to direct consolidation even in 
absence of consent of parties. 


Brief Note:— (A) The High Court 
has inherent power to consolidate suits 
in certain circumstances and it is not 
necessary for the litigant to title his 
petition as such. Its jurisdiction to direct 
consolidation does not depend upon the 
consent of the parties. AIR 1922 Pat 566 
(1); ATR 1957 Pat 124 and AIR 1939 Pat 
30, Rel. on. (Paras 6. 7, 8) 
Cases Referred: Chronological Paras 
AIR 1973 Pat 340 = Civil Revn. No. 

992 of 1972, D/- 15-2-1973, M/s. 

Bokaro and Ramgar Ltd. v. State 

of Bihar 7 
AIR 1957 Pat 124 = 1956 BLJR 16. 

Harinarain Chaudhary v. Ram 

Asish Singh 7 
AIR 1939 Pat 30 = 177 Ind Cas 

799. Ramavtar Prasad v. Satdeo 

Lal 7 
AIR 1922 Pat 566 (1) = ILR 1 Pat 

669. Qazi Syed Muhammad Afzar . 

v. Mankumar Mahton 

S. K. Mazumdar for Petitioners; 
M. P. Mishra and Jagarnath Jha and R. 
K. P. Agarwal (D. R. Guardian Advo- 
cate), for Opposite Parties 
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JUDGMENT: ‘This is an application 
under Section 24 of the Code of Civil 
Procedure (hereinafter referred to as 
‘the Code’) for transfer of a case from 
Bhagalpur to Purnea and with a further 
prayer for consolidation of that suit with 
another suit pending in the Court of 
n 


It appears that the opposite 
E filed Title Suit No. 168 of 1970 in 
the court of the Subordinate Judge at 
Purnea for partition of certain ancestral 
properties; the first petitioner and the 
first opposite party being brothers. Of 
the properties mentioned therein. it is 
said that all the properties are situate 
in the district of Bhagalpur except one 
property in Purnea, The defendant-peti- 
tloners claim that both the parties are 
really residents of Bhagalpur. The de- 
fence of these petitioners in that suit is 
that there had been a previous partition 
already in the year 1954. that a memo- 
randum of partition had been drawn up 
and signed by various witnesses of 
Bhagalpur and that a few properties 
like ancestral house and such other had 
been purposely kept joint between the 
parties. It is said that the aforesaid suit 
is ripe for hearing and. in fact. one wit- 
ness for the plaintiffs has also been 
examined. 


3. Another suit being Title Suif 
No. 16 of 1972 has been filed by the peti- 
tioners in the court of Subordinate Judge 
at Bhagalpur for partition of the pro- 
perties which, according to them, had 
been left joint between the parties after 
the previous partition between ‘the bro- 
thers which had taken place in the year 
1954. Notices have been issued on the 
defendants in this suit but thev have 
not yet appeared. 


4, It appears that the petitioners 
came up to this Court earlier for trans- 
fer of the suit pending in the court of 
the Subordinate Judge of Purnea to the 
court of the Subordinate Judge at Bha- 
galpur which was registered as M.J.C. 
No. 23 of 1972 and was summarily dis- 
missed by this Court on the 24th Febru- 
ary 1972. Having thus failed to get the 
suit of Purnea brought to the court at 
Bhagalpur, it appears. the present applis 
cation has been filed for transfer of the 
suit at Bhagalpur in which the peti- 
tioners are plaintiffs to the court of the 
Subordinate Judge at Purnea, The peti- 
tioners have further praved. as stated 
earlier that this present suit be also 
transferred to the court of the same 
Subordinate Judge to be tried analogous 
with Title Suit No. 168 of 1970. 

5. Learned counsel for the peti- 
tioners has urged that the parties are 


common, the defence will be common to 
both the suits, the issues to be decided 


memamen amas- 
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substantially will be the same, the evi- 
dence to be adduced in the two cases 
will also be more or less common and 
in the circumstances aforesaid these suits 
are fit to be tried together by the same 
court. Learned counsel for the oprosite 
party has, however, urged that an ane- 
logous trial of the two suits will lead 
to delay in the disposal of the suit in 
which the opposite party are plaintiffs 
in view of the stage it has already 
reached and the present stage of the pre- 
sent suit. It is also said that the opposite 
party are plaintiffs in Title Suit No. 168 
of 1970 aforesaid and, therefore. they 
should have the right to choose their 
own forum and unless they consent to 
the consolidation of the two suits, it 
ought not to be allowed, 


6. I am afraid. I am unable to 
accept the proposition urged by learned 
counsel for the opposite party. From the 
mature of allegations in the two suits 
and the defence taken up by the pre- 
sent opposite party in one of the two 
suits. it is quite obvious that the main 
dispute between the parties would centre 
round the question as to whether or 
mot there had been a previous partition. 
The fact that they are two brothers, 
that they had ancestral properties and 
that in case there has been no previous 
partition, a partition would be neces- 
sary. are not disputed questions. The 
parties in both the two suits are the 
same, It is also evident from the cir- 
cumstances of this case that the evi- 
dence adduced would be more or less 
common. Further, it would be advanta- 
geous in the long run and even econo- 
mical for the parties to have the matter 
tried in a consolidated manner. 


1: So far as the question of zon- 
solidation is concerned, it is well settled 
that this Court has inherent power to 
consolidate suits in certain circumstan- 
ces, and further that the jurisdiction of 
this Court to direct consolidation does 
not depend upon the consent of the par- 
ties because if this Court had no juris- 
diction, such consent would not clothe 
it with jurisdiction (See, Qazi Sved 
Muhammad Afzar v. Mankumar Mahton, 
ILR 1 Pat 669 = (AIR 1922 Pat 566 (1)). 
In the case of Harinarain Choudhary vw. 
Ram Asish Singh, AIR 1957 Pat 124 a 
learned Single Judge of this Court held 
that where it appears that there is suffi- 
cient unity, or similarity in the matter 
in issue in the suits or that the deter- 
mination of the suits rests mainly on a 
common question, it is convenient to 
have them tried as analogous cases. The 
principle laid down in the case of Qazi 
Syed Muhammad Afzar (supra) was re- 
iterated by the learned Judge. To the 
same effect, there is the decision of eno~ 
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sher learned Judge of this Court in the 
ease of Ramavtar Prasad v. Satdeo Lal, 
AIR 1939 Pat 30. I have had the occa- 
sion tọ discuss this question in the case 
of M/s. Bokaro and Ramgarh Ltd. v. 
State of Bihar, Civil Revn. No. 992 of 
1972 disposed of on 15-2-1973 = (AIR 
1973 Pat 340) I have ventured to add 
one more point to the considerations 
mentioned in the three reported cases 
and that is that if the trial of the two 
suits separately is likely to lead to a 
conflict of decisions on the same point, 
that also is a very important considera- 
tion which has. to be kept in view before 
deciding the question of consolidation. In 
view of the <eforesaid, I am unable to 
accept the com-ention of learned counsel 
that the suits cannot be consolidated ex- 
cept with consent. 


8. In view of what I have stated 
above, Ft is qūite clear to me that the 
consoldation >f the two suits would 
result rot mezaly in convenience to the 
parties and ecanomy but also in the eli- 
mination of the chance of conflict in 
decisions on tae same point in the two 
suits. Learned counsel for the opposite 
party has, however, conceded that he 
has no objection to the transfer of the 
petitioners’ suit Mo. 16 of 1972 from the 
court at Bhagalpur to the court at 
Purnea; his only objection being to the 
consolidation of the two suits. In the 
circumszances 3f this case it appears that 
the trial of the two suits at the same 
place will be in the interest of tha 
tarties, 


8. It appears that the provision 
cf law stated in the application is Sec- 
tion. 24 of the Code alone. Learned coun- 
sel for the petitioners has said that it 
is merəly by inadvertence because it will 
appear from tre prayer portion that a 
distinct prayer has been made to make 
the twa suits analogous. In order to 
make this Court exercise its inherent 
Varisdiction it is mot necessary for the 
litigant to title his petition as such. In 
the prasent case the omission is of no 
Importance, 


10. I would, accordingly, allow 
this aprlication and direct transfer of 
Title Suit No, 16 of 1972 pending in the 
court >f Subordinate Judge at Bhagal- 
pur to the ccurt of the Subordinate 
Judge at Purnea with a direction te 
make -Łe two suits analogous and pro- 
ceed tnereafter, Further direction is 
given to the learned Subordinate Judge 
to dispase of the two suits within a 
priod of six months. The petitioners 
have undertaken not to delay the ripen- 
ing of taeir suit at Purnea and so have 
the pleintiffs cpposite party undertaken 
ta do fheir best to make the suit ready. 
Tne learned Subordinate Judge will, 
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therefore, avoid giving unnecessary ad- 
fournment asked for by either parties 
and dispose of the two suits in the 
manner and within the time indicated 
above. 
11. This application is allowed 
but there will be no order for costs. 
Application allowed, 
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Thakur Bhagwan Sita Ramii, 
tioner v, Moti Prasad and others, 
pondents. 


Mise, Judl, Case No. 25 of 1969. D/- 
19-2-1973. 

Index Note:— (A) Court-fees Act 
(1870), S. 12 (ii) — Additional court-fee 
— High Court directing as to in respect 
of lower court appeal memo — Non- 
compliance with — ff power to reject 
that memo available. 


Brief Note:—- (A) A decree once pass- 
ed cannot be set aside for default in 
making good deficit court-fee. It can 
be disturbed only on merits or by con» 
sent of parties, As such when the plain- 
tiff-respondent directed by the High 
Court in defendant’s second appeal to 
pay court-fee deficit for his memoran- 
dum of first appeal within a stipulated 
time fails to comply with it. the High 
Court has no power to reject that first 
appeal memo. though his lHability to 
make good the deficit will subsist. Civil 
Appeals Nos, 1115 and 1116 of 1967, D/- 
22-8-1967 (SC) Approving AIR 1942 Bom 
151 Referred to in 1971 BLJR 1029, Fol- 
lowed. (Paras 7 and 9) 
Cases Referred: Chronological Paras 
1971 BLJR 1029, Rajkumar Madan 

Mohan Singh v. Rukmini Devi ri 
(1967) Civil Appeals Nos. 1115 & 
1116 of 1967, D/- 22-8-1967 (SC) 
Mohammad Munif Khan v. Mo- 
hammad Shahabuddin Khan rf 
AIR 1961 SC 832 = (1961) 2 SCR 
918 Jagat Dhish Bhargawa v 
Jawahar Lal Bhargawa T 
AIR 1942 Bom 151 = 44 Bom LR 
117, Alabux Nazaralli Bohori v, 
Abdulali Khanbhai Bohori 
(1871) 3 PC 465 = 7 Moo PCC NS 
314, Rodger v. Comptoir D’Escompte 
de Paris 

Guneshwar Prasad and Rajendra 
Prasad No. 3, for Petitioner; Sidheshwar 
Prasad Singh and Pashupati Nath Jha, 
for Respondents. 

ORDER :— The petitioner was the 
plaintiff-respondent in S. A. 472 of 1966 
which had been filed by defendants 1 to 
9 of Title Suit No. 193 of 1961, which 
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the petitioner had instituted in the court 
of the Munsif at Bihar Sharif. Three 
other cefendants of the suit, namely de~ 
fendants 10 to 12 were joined as pro 
forma respondents in the second appeal 
aforesaid. 


2. The suit which was one for 
redemption and partition was decreed by 
trial court in part. Against the decision 
rejecting a part of the petitioner’s claim 
in the suit, he had preferred a title ap- 
peal in the lower appellate Court. In 
that title appeal, the defendants had 
filed a cross-objection, Ultimately. the 
lower appellate Court dismissed the 
cross-objection filed by the defendants 
and decreed the  plaintiff-petitioner’s 
claim in full. Being aggrieved by the 
decision of the lower appellate Court, 
a 1 to 9 preferred S, A. 472 of 


3. In. the second appeal the Stamp 
Reporter reported that there was a de- 
ficit of court-fee payable by the defen- 
dants-appellants upon the memorandum 
of apreal in this Court to the tune of 
Rs. 41.25. The Stamp Reporter further 
reported that an amount of Rs. 36.25 was 
payable by the  plaintiff-respondent, 
namely, the present petitioner as deficit 
Court-fee upon his memorandum of ap- 
peal in the lower appellate Court. Nei- 
ther the appellants (defendants 1 to 9) 
nor Respondent No. 1 (the plaintiff) hav- 
ing peid the deficit court-fee demanded 
from them in accordance with the Stamp 
Reporcer, the matter was placed before 
the Bench on the 6th July, 1967. On that 
day, Misra, J. (as he then was) granted 
one month’s time to the defendants-ap- 
pellants to file deficit court-fee payable 
by them with a direction that upon their 
failure to pay the deficit court-fee on the 
memorandum of appeal here as also 
on their memorandum of cross-obiection 
in the lower appellate court, the memo- 
randum of appeal would stand reiected 
without further reference to a Bench. On 
the seme occasion, Misra, J. passed the 
following order: 


“The same time is allowed to the 
plaintiff-respondent to file the deficif 
court-fee payable on his memorandum 
of appeal to the lower appellate Court, 
failing which that memorandum of ap- 
peal shall stand rejected without further 
reference to a Bench.” 


4. The appellants (defendants 4 
to 9) made good the deficit of the court 
fee that was payable by them within the 
time granted to them by Misra, J. The 
plaintiff-petitioner. however, did nof 
comply with the order of his „Lordship 
so that the deficit court-fee payAble by 
the plaintiff-respondent on the memo- 
randum of his appeal to the lower ap- 
pellate Court remained unpaid, There~ 
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fore, the matter was again placed before 
the Bench on the 24th October, 1967. 
On that date. U. N. Sinha. J. (as he then 
was) recorded the following order:— l 

“The memorandum of appeal which 
had been presented before the court ot 
appeal below by the plaintiff stands re- 
jected for non-compliance with the per- 
emptory order passed by this court on 
the 6th July. 1967. The appeal by de- 
fendants 1 to 9 in this court has, there- 
fore become infructuous. The memo- 
randum of appeal presented before this 
court is. therefore, rejected.” 


, 5. It is in this context of “acts 
that the petitioner who. as already siat- 
ed. was the plaintiff-respondent in the 
second appeal in question, filed the pre- 
sent application under Section 151 of 
the Code of Civ:l Procedure on the 26th 
February, 1969. The application was ad- 
mitted by Misra, J., who had by chen 
become the Chief Justice of this court, 
on the 9th March. 1970. The learned 
Judge having since retired. this applica- 
tion has under the orders of the Hon’ble 
Chief Justice been placed before me for 
hearing. 

6. The prayer of the petitioner in 
this application is that the order of 
Misra, J. dated the 6th July, 1967, ex- 
tracted above. should be vacated and 
consequential orders be passed with re- 
spect to S. A, 472 of 1966. 


7. The principle upon which the 
present application should be decided is, 
in my opinion, the same which was laid 
down by their Lordships of the Supreme 
Court in Mohd. Munif Khan v. Mohd. 
Shahabuddin Khan, Civil Appeal Nos. 
1115 and 1116 of 1967, decided on appeal 
from this Court on 22-8-1967 (SC). There 
it was held that in appeal by the defen- 
dant in a suit which has already keen 
decreed by trial Court. the High Court 
has no jurisdiction to reject the plaint 
upon the failure of the plaintiff to pay 
additional court-fee demanded from him, 
because once the decree has been passed 
by the Court of first instance. it can be 
modified by the appellate Court only on 
the merits of the dispute or by consent 
of the parties. The High Court has no 
power to set aside the decree for default 
by plaintiff in carrying out its order re- 
lating to the payment of court-fee, It 
is true that the liability of the plaintiff 
fto pay the appropriate court-fee is not 
wiped out. “The liability” said their 
Lordships “remained, but the plaint ‘could 
not be rejected either by Court of frst 
instance or by appellate Court after a 
decree was passed in favour of the ap- 
pellants” (i.e. the plaintiffs). Their 
Lordships further pointed out that the 
mrocedure which may appropriately b 
adopted in such a case has been indi- 
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cated by a Bench of the Bombay High 
Court in Alabux Nazaralli Bohori v. 
Abdullalli Khanbhai Bohori, AIR 1942 
Bom 151. Although the case before their 
Lordships was with regard to the deficit 
court-fee payable by the plaintiff for the 
plaint in the triel Court, I am of the 
opinion that there can be no different 
principle for baing applied in respect of 
the deficit court-fee payable by the 
plaintiff on his memorandum of appeall 
in the lower eppellate Court. 


8. The decision of their Lordships 
of the Supreme Court in Mohammad 
Munif Khan’s case (Supra) was referred 
to by a Bench cf this Court in Raj Kumar 
Madan Mohan Singh v. Rukmini Devi, 
1971 BLJR 1029 but the mumbers of the 
civil apoeals were imcorrectly mentioned 
as Civil Appeals 115 and 116 of 1967 in- 
stead of Nos. 1115 and 1116 of 1967. In 
the Bench decision of this Court. just 
referred to, it was held that the dismis- 
sal of the appeal, rather the rejection of 
the memorandum of appeal, for non-pay- 
ment of the caeficit court-fee for the 
Court below was without jurisdiction. 
It was also observed as follows :— 


“Tt is settled law that the litigant 
deserved to be protected against the de- 
fault committed cr negligence shown by 
the Court or its officers in the discharge 
of their duties. It was held as far back 
es 1871 in the case of Rodger v., Com- 
petcir L’Escompte de Paris, (1871) 3 PC 
465 tha- one of the first and highest 
duties of all Courts is to take care that 
the act of the Ccurt does not cause in- 
jury to any of the suitors. This view 
has been approved by the Supreme Court 
cf our country in Jagat Dhish Bhargava 
vy. Jawahar Lal Bhargava, AIR 1961 SC 
832. In my opinion, therefore. it is a fit 
ease where this Court should in exercise 
of its inherent jurisdiction recall the 
aforesaic orders in First Appeal No. 77 
of 1952”. 


It will be observed that in the Bench 
decision aforesaid. the prayer was for 
review cf the order of dismissal of First 
Appeal No. 77 of 1952. But I am in- 
clined to think that in such circumstances 
even the provisions of Section 151 of the 
Code can be resorted to because the 
Court has inherent power to rectify its 
own miszvake when its attention is drawn 
thereto. 


9. For the aforesaid reasons, J al- 
low this application and recall the order 
of this Court whereby the memoran- 
dum of appeal filed by the petitioner in 
the lower appellate Court stood rejected 
on account of non-payment of the deficit 
court-fee payable by the petitioner there- 
on. As a consequence the subsequent 
order of this Court passed on the 24th 
October, 1967 must also be recalled. 
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10. The result is that S. A. 472 of 
11966 is restored to its original file. After 
the appeal is restored. the petitioner will 
be called upon to make good the deficit 
court-fee which he should have paid on 
the ‘memorandum of appeal in the 


lower appellate Court and upon his. 


omission or failure to pay the same, 
the Court will proceed in accord- 
ance with the procedure indicated in the 
Bombay case to which reference has 
been made by their. Lordships of the 
Supreme Court. This order, however, is 
subject to the condition that the peti- 
tioner pays a sum of Rs. 50/- to learned 
counsel for the Opposite Party on or be- 
fore the 16th March 1973. If the amount 
of costs just mentioned is not paid with- 
fin the aforesaid time. then the present 
application will stand dismissed without 
further reference to a Bench. 


Petition allowed. 
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Jaichand Lal. Petitioner v. Gopal 
[Prasad and. others, Opposite Party. 


Civil Revision No. 1102 of 1971. DJ- 
6-2-1973, against order of K. P. Sinha 
2nd Munsif, Kisangani, D/- 9-9-1971. 


Index Note :— (A) Civil P. C.. O. 22, 
Rule 9 — Abatement — Suit against firm 
does not abate on death of any partner. 


Brief Note:— (A) Under Order 30, 
Rule 4 Civil P. C. legal representatives 
of a deceased partner of a firm, against 
whom suit is filed under Order 30, Rule 1, 
meed not be brought on record as par- 
ties. 
fore or after the institution of such suit 
— (X-Ref :— Civil P. C.. O. 30, Rr. 1 and 
4), (P ara 3) 


_ Index Note:— (B) Civil P. C., O. 6, 
Rule 17 — Order granting amendment, 
passed in presence of petitioner — Sub- 
sequent petition, before same 
Challenging said order, is misconceived. 

(Para 4) 

Index Note :— (C) Civil P. C., S. 115 

s No appeal/revision from grant of am- 
endment of plaint — Amendment cannot 
be challenged in Revision against another 
order. (Para 4) 

- Yndex Note:— {D} Civil P. C.. O. 6, 
R. 17 — Application under O. 6 or 7 for 
amendment of plaint — Cannot be treated 
as one under Order 1, Rule 10 and held 
superfluous. (Para 5) 


Harilal Agrawal. for Petitioner; 
Mahendra Prasad Pandey, Bibhuti Prasad 
Pandey. Chaudhary S. N. Mishra and 
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This is so whether partner died be~. 


Court — . 
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Amrendra Kumar Singh, for Opposite 
Party. 


K ORDER :— This is an application in 
revision against an order passed by the 
Munsif, 2nd Court, Kishanganj, rejecting 
the prayer of the petitioner that the suit 
out of which this application arises be 
held to have abated and to have become 
Incompetent and consequently for the 
rejection of the plaint, 


2. It appears that the plaintiffs 
opposite party Nos. L to 3 filed Title Suit 
No, 89 of 1968 in the Court of the Munsif 
against two firms, M/s, Dhanraj Jaichand 
Lal, opposite party No. 4 and M/s. Jiwan 
Ram Jagannath, another firm as defen- 
dants. The suit was for eviction of the 
defendants from a building and for ar- 
rears of rent thereof. Written statement 
was filed on behalf of the firm O. P. 
No. 4 aforesaid. Thereafter one of the 
partners of the Firm, M/s. Dhanraj Jai- 
chand Lal, Dhanraj Lunia, died on the 
20th May 1969. The plaintiffs then filed 
a petition on the 12th of August, 1969 
stating therein that the manager and 
partner of the firm aforesaid. Dhanraj 
Lunia died on the 20th of May 1969 and 
as such it was necessary to amend the 
plaint and the same may be amended 
and the only surviving son Jaichand Lal 
be added as defendant 1 (A) party. On 
the very same day the learned Munsif 
permitted the amendment aforesaid. It 
appears that Jaichand Lal had appeared 
individually in this case and taken steps 
in the suit before the amendment and 
even thereafter. In view of the amend- 
ment, however. fresh notice was served 
on him and he again appeared in that 
capacity. Some time thereafter on the 
4th of January, 1971 Jaichand Lal filed a 
petition saying that the firm had been 
dissolved much before the institution of 
the suit and was non-existent and that 
further Dhanraj Lunia, one of the two 
partners of the firm being dead and no 
substitution having been made the suit 
had become incompetent. He further 
said that the addition of Jaichand Lal 
as a party by the amendment of the 
plaint could not be permitted in law and 
for the reasons mentioned above the 
Court should pass an order of abate- 
ment and incompetency of the suit and 
reject the plaint. The plaintiffs filed a 
rejoinder to this application on the 25th 
of August. 1971 wherein they denied 
the allegation to be false and said that 
the suit had been properly filed against 
the defendants-firm under Order 30, 
Rule 1 of the Code of Civil Procedure 
and raised certain other points and pray- 
ed that the petition of rejoinder dated 
the 4th of January, 1971 be rejected. The 
matter was heard by the learned Mun- 
sif on the 8th September. 1971 and the 
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mext day an order was passed by which 
the learned Munsif rejected the petition 
dated the 4th of January. 1971. Hence 
this application. 

3. Learned counsel for the peti- 
tioner has conceded that the petition 
filed on the 4th of January, 1971 was 
misconceived inasmuch as the suit had 
been filed against the firm and in view 
of the provisions of Rule 4 of Orcer 30 
of the Code of Civil Procedure it was not 
necessary to substitute the legal represen- 
tatives of the deceased partner of the 
firm. He has in this connection said that 
even the petiticn filed by the plaintiffs 
on the 12th of August 1969 praying for 
addition of Jaichand Lal as a defendant 
on account of the death of Dhanraj Lunia, 
one of the partners of the firm, was also 
misconveived. It is quite obvious that 
the prounds raised by the petitioner in 
his application dated the 4th of Jan.. 1971 
are untenable. His whole attack against 
the suit was on the ground as stated 
earlier firstly that the firm had been 
dissolved long kefore the suit and thus 
the suit was against a non-existent person 
and secondly that the suit was incom- 
petent on the ground of the death of 
Dhanraj Lunia no substitution having 
been made in his place. It is quite clear 
from the provisions of Order 30, Rule 1 
that partners of a firm carrying on 
business in the name of a firm can be 
sued in the name of the firm provided 
they were partners at the time of ac- 
crual of the cause of action. The suit in 
the present case was obviously instituted 
against the firm in its mame. Rule 4 of 
Order 30 of the Code of Civil Procedure 
clearly lays down that in such a case if 
any of such persons dies, whether bpe- 
fore institution or during the pendency 
of any suit, it shall not be necessary to 
substitute the legal representative o3 the 
deceased as a party to the suit. Obvi- 
ously therefore, the suit was neither in- 
competent nor the plaint fit to be reject- 
ed on account of absence of substitution 
of the legal representative of deceased 
Dhanraj Lunia. In the written state- 
ment filed by the firm on the earliest 
occasion, the Tth of May. 1969. it was 
not denied that the firm was not in 
existence. Even on that ground, there- 
fore, the suit could not be said to be 
against a non-existent person. Thus, 
the prayer in the petition dated the 4th 
of January 1971 has been rightly re- 
fected by the learned Munsif. . 


4. Learned counsel has however 
urged that the order dated the 12th of 
August, 1969. by which the petitioner 
was added as a party. ought to be set 
aside. Jt has, been pointed out by 
learned counsel for the opposite party 
that the petitioner had appeared in the 
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zase on the 6th of January. 1969. He 
was represented on the 12th of August, 
1969 the date on which the petition for 
amendment had been filed, The original 
vetition of that date filed by the plain- 
tiffs has been placed before me and it 
appears therefrom that copy of the afore- 
said petition had been given to the de- 
“endants’ lawyer. The order was passed 
on that very date. It appears from the 
subsequent orders in the case that the 
petitioner appeared: on several other 
dates thereafter as well and took neces- 
Sary st2ps in the suit but never raised 
any objection to the amendment. The 
learned Munsif nas also held that the 
aforesaid addition of the petitioner as a 
party was superfluous. It seems, how- 
ever, that on account of the absence 
of any prayer to delete the name of the 
petitioner, the learned Munsif did not 
pass any such order. The petitioner had 
emple opportunities to get it done if he 
so wanted in the Court below. In fact 
the order of amendment was passed i: 
his very presence and to his knowledge 
end without any objection by him. The 
present application being directed against 
the order passed on the petition dated 
the 4th of January, 1971, it will not. 
think be proper for this Court to enter- 
tain the prayer of learned counsel for 
the petitioner for setting aside the order 
dated the 12th of August 1969. It would 
virtually amount to revising an order 
against which no application has been 
made before the Court below for a con- 
siderable period of time and which is nof 
the subject-matter in the present case on 
account of the absence of any prayer to 
that effect in the petition dated the 4th 
of January, 1971. 


5. Learned counsel tried to assail 
the order dated the 12th August, 1969 
mainly on the ground that it was super- 


uous in view of Rule 4 of Order 30 of 


the Code of Civil Procedure. I do not 
think that by itself is a good ground for 
setting sside an order in a case where a 
party hes not availed himself of an op- 
portunity of assailing that order or hav- 
ing it set aside at the proper occasion or 
within the pericd prescribed by law. In 
tkis connection he also urged that the 
‘petition was under Order 1. Rule 10 of 
the Code of Civil Procedure and the 
learned Munsif was wrong in allowing 
the petition dated the 12th of August, 
1269. It may be mentioned that the peti- 
tion does. not purport to be under O. I, 
R. 10 of the Code at all. It is styled as 
4 petition for amendment of a plaint 
ard the argument based on the wordings 
of Order 1. Rule 10 are therefore, of no 
avail. The petition of that date certainly 
was not very clear because although it 
was styled as a petition for amendment 
of the plaint, it really said that the 
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managing partner of the firm being dead 
his son should be substituted, In that 
view of the matter it was, as has been 
stated by learned counsel for the oppo- 
site party. only superfluous. 

6. In the result, this application 
fs dismissed with costs. Hearing fee 


Rs, 32/-, 
Petition dismissed. 





AM 1973 PATNA 443 {V 60 C 142) 
SHAMBHU PRASAD SINGH. AND A. N. 
MUKHARJI, JJ. 

Jokhan Jha and another, Appellants 
v. Ram Saran Jba and others. Respon- 
dents. 

A. F. A. D. No. 742 of 1969. D/- 
2-2-1973. from decision of Roop Kishore 
Prasad, Sub-J.. Samastipur, D/- 30-8-1969. 


‘Index Note:— (A) Registration Act 
(1908), Section 77 — Scope of enquiry in 


suit under section — Question of title 
cannot be gone into. AIR 1946 Pat 62, 


Followed. (Para 5) 
Cases Referred: Chronological Paras 
1969 Pat LJR 30 = 1969 BLJR 134 
(FB). Bhageram Thakur v. Kewal 
Singh 
AIR 1946 Pat 62 = ILR 24 Paf 
325, Jhaman Mahton v. Amrit 
Mahton 5 


__ Roy Paras Nath and Shree Krishna 
Chandra, for Appellants; Uday Sinha 
and J. C. Sinha, for Respondents. 

JUDGMENT :— This second appeal 
by the plaintiffs arises out of a suit under 
Section 77 of the Indian Registration Act 
for compulsory registration of a sale 
deed dated the 7th of September 1956 
executed by defendant No. 1. The ap- 
pellanits presented the sale deed for re- 
gistration before the Sub-Registrar on 
the 22nd of February. 1957. An appli~ 
cation filed for registration under Sec- 
tion 73 of the Registration Act before the 
District Sub-Registrar was rejected by 
order dated the 25th February 1958. 
The present suit was instituted on the 
22nd of March 1958. During the pen~ 
dency of the suit, respondents 1 to 3 in- 
tervened and prayed for being added as 
defendants to the suit on the ground that 
they had purchased the property in dis- 
pute from defendant No. 1 by a sale deed 
dated the 14th February, 1957. 

2. In their written statements, 
defendant No. 1 as well as the intervenor 
defendants denied the execution of the 
sale deed dated the Tth of September 
1956 by defendant No. 1. Defendant 
No. 1. however, did not examine him- 
self in the suit. The trial Court held 
that the sale deed dated the Tth of Sep- 
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tember 1956 was executed by defendant 
Se 1 and it, accordingly decreed the 
sui 


3. The intervenor defendants ap- 
pealed to the lower appellate Court. In 
that Court they took a point that as per- 
mission of the Collector was not obtained 
by defendant No. 1 under Section 49-G 
of the Bihar Tenancy Act, the sale deed 
was not valid according to Section 49-C 
of that Act. In reply the plaintiffs chal- 
lenged the vires of Section 49-C. The 
relies appellate. Court made a reference 
to this Court under Section 113 of the 
Code of Civil Procedure for opinion on 
the question of vires of Section 49-C of 
the Bihar Tenancy Act. A Bench of this 
Court which heard the reference held 
that Section 49-C of the Bihar Tenancy 
Act was intra vires. On receiving the 
opinion of this Court. the lower appellate 
Court allowed the appeal holding that as 
the sale deed dated the 7th of September 
1956 was not valid, it could not be re- 
gistered. The plaintifis also challenged 
the right of the intervenor defendants to 
appeal against the decree of the trial 
Court on the ground that the question 
of title was foreign to a suit under Sec- 
tion 77 of the Indian Registration Act. 
Rather they prayed that the order of the 
trial Court adding the imntervenors as 
defendants to the suit itself should be 
set aside. The lower appellate Court 
has overruled them so far as this con- 
ore is concerned. 


4, In Bhageram Thakur v.. Kewal 
Singh, 1969 Pat LJR 30, a Full Bench 
this Court has held that the provision 
of the Section 49-C of the Bihar Tenancy 
Act putting a restriction upon the sale 
of right of a tenure-holder, raiyat or 
under-raiyat of backward classes is in- 
valid and must be struck down. In view 
of this decision, the ground on which the 
lower appellate Court has allowed the 
appeal and dismissed the suit no longer 
ce good and its decree has to be set 
aside. 


5. It appears that In view of the 
fact that the appeal succeeded on the 
above point alone. the lower appellate 
Court has not gone into questions of fact 
which arose for decision in the appeal. 
A question arises what should be done? 
Should the appeal be remanded to that 
Court for decision thereof on other 
points? In our opinion. in a suit under 
Section 77 of the Indian Registration Act,, 
the question of title cannot be gone into| 
Tt was so held in Jhaman Mahton ~v. 
Amrit Mahton, AIR 1946 Pat 62. Once the 
intervenors were on the record the ques- 
tion of title had to be gone into. The 

trial Court, therefore. ought not to have 
added the intervenors as defendants to 
the suit. We. accordingly, set aside that 
order of the trial Court by which the 
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intervenors were added as defendants to 
the suit. As a result thereof the appeal 
before the lower appellate Court becomes 
non-existent in the eye of law. and as 
there was no appeal by defendant No. 1, 
the decree of the trial Court as against 
him must stand. 


6. In the result the appeal is al- 
lowed to the extent indicated above. The 
judgment and decree of the lower appel- 
late Court are set aside and the judgment 
and decree of the trial Court for regis- 
tration of the sale deed dated the 7th 
of September, 1956. as against the de=- 
fendant No. 1 only are restored. In the 
circumstances of the case, there will be 
no order as to costs. | 

Order accordingly. 


AIR 1973 PATNA 444 (V 60 C 143) 


SHAMBHU PRASAD SINGH AND A. N. 
MUKHARJI, JJ. 


: Kailash Singh and others, Appellants 
v. Mahabir Pandey, Respondent. 

A. F. A. D. No. 626 of 1968, D/- 
18-12-1972. from decision of Sharda 
Ranjan Sinha Addl Dist. J. Champaran, 
D/- 22-7-1968. 


Index Note:— (A) Criminal P. C. 
(1898). Section 145 — Attachment of 
land — Proper order — Mere order of 
attachment made by the Magistrate on 
the order sheet is not sufficient to assume 
that the land in fact has been attached in 
the sense that the property has beccme 
custodia legis. 

Brief Note:— (A) The land in dis- 
pute must be taken in possession of either 
by taking actual possession or at least 
by making an explicit order prohibiting 
the parties from going upon the land. 
Where no such order is passed by the 
Magistrate and there is nothing on re- 
cord to show that possession of the lend 
was taken either by service of the at~ 
tachment at the spot or by delivering the 
possession to a receiver appointed by the 
Court, it cannot be said that the order 
of attachment was proper and that the 
land was in custodia legis. (Case law 
discussed), (Para 3) 

Index Note :— (B) Civil P. C. (1908), 
Sections 100-101 — Second appeal — 
Finding of fact — Finding on the ques- 
tion of possession is not a finding of fact 
—— It can be gone into in second appeal. 

| (Para 7) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1230 = (1962) Supp 1 

SCR 123, Haji Sk. Subhan v. 

Madhaerao 
1962 BLJR 405, Mukhdeo Singh v. 

State 
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Kailash Singh v. Mahabir Pandey 


A. LR, 


AIR 160 Assam 109 = 1960 Cr 
LJ 891, Atarkhan v. State 

AIR 1933 Vindh Pra 25 = 1953 Cri 
LJ 1.98, State of Vindhya Pra- 
desh v. Ram Lakhan 


Thakur Prasad and Akhauri Satyen= 
dra Nath Sinha, for Appellants; Jale- 
shwar Prasad and Bishwa Mohan Baha- 
dur, for Respondent. 


JUDGMENT :— This second appeal 
by the plaintiffs arises out of a suit in 
which they claimed a decree for mesne 
profits of Rs. 5,526.50 paise (including 
interest’ for the period 26th of December 


1958 to 15th of December, 1959 in two 
Fasli yéars 1365 and 1367. 
2 In order to appreciate the 


points raised before us by learned counsel 
for the parties it may be necessary to 
state the facts in somewhat details. 
There was a proceeding under Section 
145 of the Code of Criminal Procedure 
in respect of the suit lands measuring 4 
bighas 4 kathas and 7 dhurs of plot Nos, 
53, 79. 261 and 991 in village Sugapipar 
in the district of Champaran. That pro- 
ceeding was decided against the appel- 
lants and in fevour of the respondents 
on 29th of Jure. 1951. The appellants 
then instituted Title Suit No. 142 of 195T 
in the Court of Subordinate Judge af 
Motihari. Main reliefs claimed therein 
were declaration of title, recovery of pos- 
session and mesne profits. past. pendente 
lite and future. The suit was decreed 
by the trial Court on 19th of December, 
1953. Appeal against that decree was 
dismisseo. by the lower appellate Court 
on the 20th of August 1955. A second 
appeal was filed in this Court which was 
numbered as 1410 of 1955. and that too 
was dismissed on 25th of November 1958. 
It may de stated here that decree for 
future mesne profts was not passed in 
that suit and question of title between 
the appellants, i.e.. the plaintiffs, and the 
State of Bihar was left open. During 
the pendency of that litigation the appel- 
lants took delivery of possession on 18th 
of September, 1955. However, that deli- 
very of possession was cancelled and sef 
aside on 20th of December, 1955. After 
that another proceeding under Section 145 
of the Code of Criminal Procedure was 
started on 29th of March 1957. An order 
attaching the proverty in dispute was 
also passed. On 24th of January, 1960 the 
appellants again took delivery of pos- 
session. ‘On 6th of December, 1960 the 
proceeding under Section 145 of the Code 
of Crimiral Procedure was dropped on 
the ground that the proceeding had nof 
been signed by the Magistrate who had 
initiated ib. 

3. The case of the appellents was 
that the defendants respondents were in 
wrongful possession during the period in 
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respect of which the mesne profits were 
claimed in the present suit and thus they 
were liable to the claim. The defence 
of the respondent was that the land was 
in custodia legis during the period for 
which the claim has been made and as 
a matter of fact he was not in possession 
thereof and, therefore, mo decree for 
mesne profits could be passed. It was 
further pleaded by him that in view of 
the fact that in Title Suit No. -142 of 
1951 relief for future mesne profits was 
ae granted the sult was not maintain~ 
‘abdle, 


4. The trial Court held that the 
suit was not maintainable on the ground 
- that the relief for future mesne profits 
was not granted in the earlier suit. It fur- 
ther held that the property was in custo- 
dia legis and the respondent was not in 
possession. It accordingly dismissed the 
suit. The lower appellate Court has re- 
versed the finding of the trial Court on 
the question of maintainability of the 
suit. In its opinion the suit which was 
in respect of a period subsequent to the 
institution of the previous suit was main~ 
tainable. It has. however, held that the 
property in dispute was in custodia legis 
on account of attachment under Section 
145 of the Code of Criminal Procedure 
and therefore, the respondent could not 
be in possession thereof. Thus, the lower 


appellate Court has also dismissed the - 


suit confirming the judgment and decree 
of the trial Court. 


5. Mr. Thakur Prasad appearing 
on behalf of the appellants has urged 
that the proceeding under Section 145 of 
the Code of Criminal Procedure must be 
treated as non-existent in law as it was 
not signed by a Magistrate and, there- 
fore, there could not be and was not any 
attachment in law. He has further urged 
that as no order restraining the parties 
from going to the land in dispute was 
made when the order of attachment was 
passed and there is nothing to show that 
attachment was served on the land. the 
property cannot be said to be in custodia 
legis and hence the respondent was liable 
for. mesne profits. We do not consider 
it necessary to go into the question whe- 
ther the proceeding under Section 145 of 
the Code of Criminal Procedure which 
was drawn up on the 29th of March. 1957 
should be treated as non-existent in law 
on the ground that it was not signed by 
the Magistrate inasmuch as we are of the 
view that Mr. Prasad is right in his 
second submission that there was no legal 
attachment and the property. therefore 
was not in custodia legis as held by the 
two Courts below. In support of his 
contention Mr. Prasad has relied on the 
decisions in State of Vindhya Pradesh v. 
Ram Lakhan, AIR 1953 Vindh Pra 25; Atar 
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‘and 
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Khan v. The State, AIR 1960 Assam 109 
Mukhdeo Singh v., State of Bihar, 
1962 BLJR 405. All these decisions are 
of single Judges. In Mukhdeo Singh’s 
case Anant Singh, J. following the afore- 
said two decisions of Vindya Pradesh and 
Assam High Courts and also some other 
decisions held that mere order of attach- 







therefore, in our opinion wrongly held 
that the suit lands were in custodia legis 
during the period for which mesne pro~- 
fits have been claimed. 


6. Mr. Jaleshwar Prasad appear- 
ing for the respondent has. however, con= 
tended that the appeal must fail because 
the Courts below have found that the 
respondent was not in possession of the 
suit lends during the period for which 
the claim has been made. He has fur- 
ther submitted that even though attach- 
ment order may not be legal and the 
property may not be custodia legis. if 
the respondent under the belief that there 
was an order of attachment did not culti- 
vate the land he cannot be made liable 
for mesne profits. Lastly. he- has sub- 
mitted that as the appellants on their 
own case were not in possession on the 
date of vesting they have got no title and 
cannot get a decree. We propose to deal 
with his last submission first. The judg- 
ment of the High Court in Second Appeal 
1410 of 1955 was passed in November, 
1958 after the vesting and it confirmed 
the findings of the Court below that the 
plaintiffs had title and could get a decree 
for declaration of title and recovery of 
possession as claimed by them. That de~ 
cree. was passed not in ignorance of the 
Bihar Land Reforms Act. rather it wes 
on account of that Act coming into force 
and vesting having taken place under 
that Act that the question of title þe- 
tween the appellants (of the pfesent ap- 
peal) and the State was left open. Mr. 
Jaleshwar Prasad has relied on a deci- 
sion of the Supreme Court in Haji Sk, 
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Subhan v Madhorao, AIR 1962 SC 1230 
where a decree passed in a suit in which 
the plaintiffs claim was based on bis 
proprietary right, after the coming into 
force of the Madhya Pradesh Abolition 
of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950, was held non- 
executable on the ground of want of 
title in the decree-holder. As appears 
from the facts of the case there the de- 
cree was passed in ignorance of-the said 
Madhya Pradesh Act. In the case before 
us as observed earlier, the judgment of 
the High Court was not passed in ignor- 
ance of the Bihar Land Reforms Act. 
Therefore, that decision is of no help to 
the respondent. The decree in Title Suit 
No. 142 of 1951 which was confirmed by 
this Court after the vesting of the estate 
of the appellants and not in ignorance 
of that fact is conclusive between the 
parties on the question of title and it is 
mot open to respondent to challenge the 
title of the appellants in the present suit. 
The fact that question of title between 
the appellants and the State of Bihar 
was left open is also of no help to the 
respondent. That question was left open 
because State of Bihar was not made a 
party to. that suit originally and hed no 
opportunity to defend it in the lewen 
Courts. 


7. In our opinion, there is also no 
substance in the other two contertions 
of Mr. Jaleshwar Prasad. We do not 
think that the finding of the lower ap 
pelilate Court on the question of pos- 
session is a finding of fact which cannot 
be interfered by us at the second appel- 
late stage. A perusal of the judgment 
of the lower appellate Court makes it 
clear that it was too much obsessed by 
the fact that the property was custodia 
legis and it camnot be said that it could 
have come to the same finding if it had 
taken the correct view that the proparty 
was not custodia legis. For considering 
the second contention of Mr. Jaleshwar 
Prasad, namely whether the respondent 
abstained from remaining in possession 
on account of the order of attachment it 
is also necessary to find whether he was 
really in possession or not and the ques- 
tion has to be decided with reference to 
evidence on the record. oral and docu- 
mentary. The Court of appeal below 
must now re-apply itself to the question 
of possession with reference to evidence 
on the record, both oral and documen- 
fary and then decide whether the ap- 
pellants are entitled to mesne profits or 
mot as claimed by them. 


8. In the result, the appeal is al- 
fowed, the judgment and decree of the 
Court of appeal below is set aside and 
the case is sent back to it for rehearing 
of the appeal before it and deciding it in 


Rohtas Industries v. Supdt.. Central Excise 


A-I R. 


accordance wih law and in the light of 
the observations made above. If that 
Court comes to a finding that the appel- 
lants are entifled to a decree for mesne 
profits then i: should also go into the 
questior. of the quantum of mesne profits. 
The costs of this Court will abide the 
result cf the judgment of the Court of 
appeal below after remand. 


Appeal allowed. 


AIR 1973 PATNA 446 (V 60 C 144) 
N. L. UNTWALIA, C. J. AND S. 
SARWAR ALI. J. 


Rchtas Industries Ltd., Petitioner v. 
Superivendeni of Central Excise and 
others, Respondents. 


Civil Wri: Jrdn. Case No. 670 of 
1970. D/- 31-1-1973. 


Index Note:— (A) Central Excises 
and Sel: Act (1944), Section 11 — Powers 
of proper officer — He cannot himself 
make debit entries in account current 
maintained by assessee under R. 173-G. 


Brief Note :— (A) According to the 
final assessmert done by the proper ofi- 
cer the assessee has to make debit or 
credit entries in the accounts maintained 
by him tinder R. 173-G of the Central Ex- 
cise Rules. Cn failure of the assessee 
to pay the dzficiency by making the 
debit entry in the account-current as re- 
quired by Rule 173-I (2) the proper offi- 
cer has a right to recover the sum in the 
mode vermissidle in law, but he cannot 
make the debit entry in the accounts. 
Neither Section 11 nor any Rule gives 
him sich power. (Unreported decision 
of Gujarat Hish Court Second Appeal 
Wo. 531 of 1965. D/- 15-3-1971 (Gui), Not 
approved.) (Paras 5, 6) 


Index Note: (B) Central Excises 
and Salt Act (1944), Section 11 — Asses- 
see owning varicus factories — Deficit 
duty in respect of one factory could be 
realised by detucting and adjusting the 
accounis of atker factories. 


Brief Note:— (B) Where the asses- 
see company owned various factories 
manufecturing different types of goods, 
it was tae legel person liable to pay ex- 
cise duty on fhe goods produced in all 
such factories. Therefore all ‘accounts- 
current maintecined in assessee’s diffe- 
rent factories would be in terms one ac- 
count and as such deficiency in respect 
of one factory could be adjusted in any 
other cr all such accounts-current of the 
assessee. Rules 10 and 10-A. even after 
12th Amendment do not apply to a case 
which is covered by the Rules under 
Chapter VII-A. (Paras I, 5. 8) 


EQ/HQ/C139/73/MBR 
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Cases Referred: Chronological Paras 
(1971) Second Appeal No. 531 of 
1965, D/- 15-3-1971 (Gui), Union 
of India v. Shri Prithi Cotton 
Mills Ltd. T 


R. P. Katriar and S. K. Katriar, for 
Petitioner; K. P. Varma Govt. Advocate, 
for Respondents. 

UNTWALIA, C. J.:— In this writ 
application is involved some interesting 
question of law though technical, which 
in ultimate analysis may not be very sub- 
stantial. The sole petitioner in this case 
—— Rohtas Industries Limited — is a com- 
pany incorporated under the Companies 
Act. It owns various factories at Dal- 
mianagar in Bihar where various types 
of goods are manufactured. It owns a 
Chemical Factory where caustic soda lye 
is manufactured, on which is payable 
from time to time excise duty at speci- 
fied rates. It also owns an Acid Factory, 
a Vanaspati Factory and a Soap Factory 
wherein also various goods chargeable to 
excise duty are manufactured. Under 
the Central Excises and Salt Act, 1944 
(hereinafter called the Act) were framed 
the Central Excise Rules, 1944 (herein- 
after called the Rules). From time .to 
time the Rules were amended. ‘The peti- 
tioner’s case is that as per instructions 
contained in the revised procedure for 
self-removal of excisable goods the licen- 
see had to determine the amount of duty 
payable and could clear as much excis- 
able products as he liked. At the end of 
the month he was required to submit a 
return in form RT 12 showing, inter alia, 
the quantity of goods cleared and the 
total amount of duty paid thereon. Such 
returns were submitted to the Superin- 
tendent. Central Excise. S. R. P. Range, 
Dalmianagar, respondent No. 1, in ac- 
cordance with the Rules. There was a 
difference of opinion between him and 
the petitioner regarding assessable value 
of the caustic soda lye as and when the 
monthly return was submitted to him. 
According to respondent No. 1 the duty 
paid by the petitioner was short and, 
therefore, in the endorsement on the 
monthly return — RT 12 — he directed 
the petitioner to pay the duty at the en- 
hanced rate. The sum so demanded by 
respondent No. 1 came to a figure over 
Rs. 30,000/-. The petitioner. under Sec- 
tion 35 of the Act, filed several appeals 
before the Collector of Excise, challeng- 
fing the order of the Superintendent de- 
manding more excise duty on caustic 
soda lye. At the time of the filing of the 
writ application. those appeals were 
pending as stated in para 4. but we were 
informed at the Bar that all the appeals 
have now been disposed of and some re- 
lief has been given to the petitioner. Be 
that as it may. the further fact to be 
stated at this stage is that respondent 
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No. 1 wrote to the petitioner a letter on 
13-2-1970 to clear the Government dues, 
failing which he threatened to attach and 
sell the excisable goods belonging to the 
petitioner. A true copy of this letter is 
annexure 1 to the writ application. The 
petitioner sent a reply dated 18-2-1970 
stating that it had already filed appeals 
and, therefore, was unable to carry out 
the directions given In annexure 1 and 
asked the Superintendent. respondént 
No. 1, to stay the realisation of the de- 
mand. Respondent No. 1. however, 
reiterated his demand in his letter dated 
20-2-1970 (annexure 2). On the same 
date he visited different factories of the 
petitioner one after another, demanded 
personal ledger account maintained in the 
different units and debited the amounts, 
as detailed in paragraph 8 of the writ 
application. In the personal ledger ac- 
count of the various four factories. the 
total amount debited came to Rs. 31,151/87 
as agcinst the amount of Rs. 30,870/41 
demanded in annexure 1. The petitioner’s 
case is that as per amended Rules which 
were brought into existence by the 10th 
Amendment and the 12th Amendment 
without a show cause notice no demand 
for excess demand duty could be 
finalised and no steps could be taken 
to realise the demand. Its further 
case is that in any view of the 
matter respondent No. 1 had no autho- 
rity or jurisdiction to make debit or ad- 
justment entry in the accounts maintain- 
ed in the various four units of the peti- 
tioner. Upon these allegations which f 
have stated in nutshell the petitioner has 
prayed for quashing of the debit entries 
made by respondent No. 1 in personal 
ledger accounts of the various factories 
which are annexures 3 to 6 to the writ 
application. 


2-3. A counter-affidavit has been 
filed on behalf of the respondents. To 
state briefly, the stand taken in the 
counter-affidevit is that the demand of 
extra excise duty made by respondent 
No. 1 was justified, this was not a case 
which was covered by the amended Rule 
10 or 10-A but it was a case which was 
covered by Rule 9-B of the Rules. The 
statements in the monthly return filed by 
the Chemical Factory of the petitioner in 
form RT 12 differed from the price 
charged in the bails. The debits were 
made in exercise of the power of respon- 
dent No. 1 under Section 11 of the Act 
The extra debit to the tune of Rupees 
1,042/60, as alleged by the petitioner in 
the writ application, was explained thus. 
The total demand in regard to ten items 
was to the tune of Ruees 30,870-68. 
The petitioner filed appeals before the 
Collector only as against seven items and 
paid the extra demand in three items, the 
total of which was Rs.761/41. ‘Thus, the 
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deficiency to the tune ‘of Rs. 30,.99/27 
remained. A sum of Rs. 1,042/60 was 
claimed on some different account and 
thus the total debit amount of Rupees 
31,151/87 was justified, according to the 
stand in the counter-effidavit. In para- 
graph 16 of the counter-affidavit :t is 
explained how the power under Sec. 11 
of the Act was exercised by the autho-~ 
rity in the following terms— 


“In the instant case M/s. R. I. Ltd.. 
Dalmianagar were maintaining several 
P, L. As. for different commodities. The 


sums deposited in their various P. L. As.’ 


from time to time were credited in the 
name of the Collector of Central Excise, 
Patna. Any amounts lying in balanze in 
the various P., L. As. could not be ap- 
propriated by the petitioner firm of his 
own accord but for such purpose the 
petitioner has only to apply to the proper 
Central Excise Officer in the usual 
manner, for the return thereof. Conse- 
quently the Superintendent of Central 
Excise Dalmianagar. was quite compe- 
tent to recover the Government dues by 
way of adjustment in the P. L. As. o- the 
petitioner firm. Since the balance ir. the 
P. L. A. of the Caustic Soda Lye Factory 
only of the petitioner on 25-2-1970 was 
just Rs. 7,893,11 >.. and was, accordingly 
insufficient to cover the entire duty de- 
mand amounting to Rs. 31,151.87 Faise, 
the remaining balance of Rs. 23,258.16 P. 
was deducted from the balance available 
in other P. L. As. maintained by the 
petitioner firm for other commodities 
namely. Acid. Vanaspati and Soap.” 


4. The questions which fall for 
determination in this case are— 
(i) Whether the debit entries (an- 


nexures 3 to 6) could be made by respon- 
dent No. 1 in the accounts maintained by 
the petitioner in its various factories in 
exercise of his power under Section 11 
of the Act? 


(ii) Whether the demand in resect 
of the Chemical Factory could be z2a- 
lised by adjustment and the making of 
the debit entries in the accounts of the 
other three factories ? 

5. Rule 9-B deals with provisional 
assessment of duty. 
assessment is to be made by the prcper 
officer and not by the assessee him- 
self. The matter of recovery of 
duties or charges short-levied or errcne- 
ously refunded is dealt with in Rule 10 
and residuary powers for recovery of 
sums due to Government are providec in 
Rule 10-A. By notification dated the [1th 
October, 1969, 12th Amendment of the 
Rules was introduced, whereby Rules 10 
and 10-A were amended. The purrose 
of this amendment is mentioned in a copy 
of the letter dated the 30th September, 
1969 (annexure 13: from the Ministry of 


But this provisional 
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Finance Department of Revenue and in- 
surance, to al. Collectors of Centra] Ex- 
cise. The amenced Rule 10-A provided 
for giving of a notice of show cause to 
the assessee in the matter of deficiency 
of duty. But it would be noticed from 
the language of Rules 10 and 10-A even 
as it stcod after the 12th Amendment that 
they do not apply to a case which is 
covered by th2 Rules incorporated in 
Chapter VII-A introduced for the firs 
time in the Rules on 14-7-1969. That is 
the relevant Chapter which deals with 
clearance of gzods on provisional deter- 
mination of the excise duty payable by 
the assessee himself. And, as I read these 
Rules, they are the only relevant Rules 
some of which will be specifically refer- 
red to in this judgment. The heading 
of Chapter VI-A is— 


“Removal of excisable goods on de- 
termination of duty by producers, manu- 


facturers or pr-vate warehouse licensees.” 


The provisions of Chapter VII-A are to 
apply to such excisable goods as the 
Central Goverrment may. by notification 
in the Official Gazette. specify in this 
behalf under Rule 173-A. Under R. 173-B 
the assessee would file the list of goods 
for approval cf the proper officer and 
he has ~o file a price list of goods as- 
sessable ad valorem under Rule 173-C. 
The assessee is under an obligation to 
furnish information regarding principal 
raw méterial under Rule 173-D. The 
normal produczion is to be determined 
under Eule 173-E. Then Rule 173-F 
says— 


“Where the assessee has complied 
with the provisions of Rules 173-B, 173-D 
and, where applicable, 173-C, he shall 
himself determine his liability for the 
duty due on th= excisable goods. intend- 
ed to be remored and shall not, except 
as otherwise expressly provided in these 
rules. remove such goods unless he has 
paid the duty sco determined.” 


What procedure the assessee is to follow 
is provided in Rule 173-G. Under sub- 
rule (1) he is tc keep an account-current 
with the Collector separately for excis- 
able goods falling under different items 
of the First Sckedule to the Act. in such 
form anc manrer as the Collector may 
require, of the duties payable on the 
excisable goods. He is required to main- 
tain triplicate azcount by using indelible 
pencil and doukle sided carbon. He has 
to make periodically credit in such ac- 
ecount-current, by cash payment into the 
treasury or by cheque if the Collector so 
specifies. Thereafter in the various other 
sub-rules of Rule 173-G a procedure has 
been preszribed for removal of the goods. 
Under sub-rule (5) every assessee has to 
furnish to the proper officer a list in 
duplicate of all accounts maintained and 
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returns prepared by him in regard to 
the production, manufacture, storage, de~ 
livery or disposal of the goods, includ- 
ing the raw-materials. The return has 
to be filed in a proper form under sub~ 
rule (3). The assessee is obliged to pro~ 
duce on demand to the Central Excise 
Officers or the audit parties deputed by 
the Collector the accounts and returns 


for the scrutiny of the officers or the’ 


audit parties as the case may be under 
Rule 178-G (6). I shall quote Rule 173-I. 


(1) The proper officer shall on the 
basis of the information contained in the 
return filed by the assessee under sub- 
rule (3) of Rule 173-G and after such 
further inquiry as he may 
necessary, assess the duty due on the 
goods removed and complete the assess« 
ment memorandum on the return. A 
copy of the return so completed shall be 
‘sent to the assessee. 


(2) The duty determined and paid 
by the assessee under Rule 173-F shall 
be adjusted against the duty assessed by 
the proper officer under sub-rule (1) and 
where the duty so assessed is more than 
the duty determined and paid by the as- 
sessee, the assessee shall pay the defi- 
ciency by making a debit in the account~ 
current within ten days of receipt of 
copy of the return from the proper offi- 
cer and where such duty is less, the as~ 
sessee shall take credit in the account~ 
current for the excess on receipt of the 
assessment order in the copy of the re- 
turn duly counter-signed by a Superin- 
tendent of Central Excise.” 


The proper officer is to assess the duty due 
on the goods removed and complete the 
assessment memorandum on the return 
filed by the assessee. A copy of the re- 
turn so completed has to be sent to the 
assessee. Then it is the obligation of the 
assessee to pay the deficiency, if any, by 
making a debit in the account-current 
within ten days of the receipt of the 
copy of the return from the proper off- 
cer and where the amount paid is in ex- 
cess, the assessee has to make a credit 
entry in that account. It would thus be 
seen that the account which is to be 
maintained by the assessee on his own 
provisional assessment of the amount of 
duty payable is subject to the control of 
the proper officer. To put it in other 
words. the scheme is like this. The as- 
sessee has to put sufficient amount in 
deposit in the treasury in the account- 
current with the Collector. From that 
amount in credit, he can go on adjusting 
the amounts of duty payable by him on 
his own assessment. But finally the as- 
sessment is to be made by the proper 
officer and according to that final assess- 
ment the assessee has to make debit or 
credit entries in the accounts maintained 
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consider . 
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by him under Rule 173-G. The rules, 
So far I have examined, do not provide 
that if zhe assessee fails to pay the defi- 
ciency by making a debit entry in the 
account-current within ten days of the 
receipt of copy of the return from the 
proper officer then the proper officer can 
himself make that debit entry in the 
account-current, For failure of the as- 
sessee to pay the deficiency by making 
the dekit entry in the account-current, 
whatever else may follow. but certainly 
it does not follow that the proper offi- 
cer himself can make the debit entry in 
the accounts. In support of the right of 
the proper officer to make such debit 
entry reliance is placed upon Section 11 
of the Act. And, now I proceed to exa- 
mine it. 

6. Section 11 reads as follows— 

“In respect of duty and any other 
sums of any kind payable to the Central 
Government under any of the provisions 
of this Act or of the rules made there- 
under, the officer empowered by the 
Central Board of Revenue to levy such 
duty or require the payment of such 
sums may deduct the amount so payable 
from any Money owing to the person 
from whom such sums may be recover- 
able or due which may be in his hands 
or under his disposal or control, or may 
recover the amount by attachment and 
sale of excisable goods belonging to such 
person; and if the amount payable is 
not so recovered he may prepare a certifi- 
cate signed by him specifying the amount 
due from the person liable to pay the 
same and send it to the Collector of the 
district in which such person resides or 
conducts his business and the said Col- 
lector on receipt of such certificate, shall 
proceed to- recover from the said person 
the amount specified therein as if it were 
an arrear of land revenue.” 


Apart irom the other modes of recovery, 
one Of the methods of recovery of sums 
due to the Government provided under 
Section 11 is that the officer concerned 
may deduct the amount of deficiency 
from any amount which may be payable 
to the person from whom the deficiency 
is recoverable. If suppose, a sum of 
Rs. 50,000/- was payable to the assessee 
by the Department then the officer con- 
cerned could deduct the amount of defi- 
ciency, say. Rs. 30,000/- from that 
amount and would pay the balance of 
Rs. 20.000/-. But then it is difficult to 
interpret this provision to say that the 
proper officer can himself make the debit 
entries in the account-current maintained 
by the assessee under Rule 173-G. The 
proper officer may inform the assessee 
that under various accounts-currént say, 
if a sum of Rupees 50,000/- is in deposit, 
he would adjust the amount of Rupees 
30,000/- payable by the assessee on 
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account of deficiency in the duty paid 
from the sum cf Rs, 50,000/- and thence- 
forward would treat the amount ož depo- 
sit only at Rs. 20,000/-. If he does so 
then the assessee in order to carry on 
his business further, in accordance with 
Chapter VII-A. would be obliged to show 
in his account books the sum of deposit, 
as determined by the proper officer. From 
a practical point of view, the same re- 
sult can be achieved but by the legal and 
legitimate method just indicated. Instead 
of following this legitimate and legal 
method, respondent No. 1 adopted a 
course of making the entries himself 
which are annexures 3 to 6 in this case —~ 
a method which was not warranted by 
law. In annexure 1 he had rightly asked 
the assessee to debit the amount by 22-2= 
1970, namely. the period of ten days 
counting from the date of the letter. On 
failure of the assessee he had a right to 
recover the sum in the mode indicated 
in the second paragraph of annexure 1, 
if it is permissible in law, or to adopt 
any other method including the one indi~« 
cated by me above. But then I do not 
feel persuaded to hold on failure of the 
assessee to debit the amount in accord~ 
ance with Rule 173-I (2), the proper offix 
cer had a right to do So. 

7. Learned Counsel for the res< 
pondent, in support of his submission that 
the proper officer had the authority to 
make the debit entries in the accounts, 
placed reliance upon an unreported deci- 
sion of a learned single Judge of Gujarat 
High Court in The Union of India v. Pri- 
thivi Cotton Mills Ltd. (Second Agoeal 
531 of 1965 decided on 15-3-1971 (Guj). 
There also, the debit entries had been 
made by an Officer of Excise Depart- 
ment. The Court of appeal below had 
held that he was not the proper officer 
to exercise the power under Section 11 
of the Act. The High Court did not 
agree with this view and reversed the 
decision. No argument seems to have 
been advanced nor is there any discus« 
sion as to whether in exercise of the 
power under Section 11 an officer could 
make a debit entry in the account main~ 
tained under Rule 173-G of the Rules. 


8. I find no substance in the se- 
cond point urged on behalf of the peti« 
tioner. The liability to pay the excise 
duty is of the manufacturer which in 
this case is the Company, namely, Rohtas 
Industries Limited. Its various units were 
not legal entities. The petitioner may 
have obtained separate licenses for its 
various factories. But that is not to say 
that it was not to be treated as an as~ 
sessee for payment of the excise duty. 
The liability was its. The trend of the 
statements in the petition as also in the 
affidavit in reply would show that the 
oetitioner was the assessee. was taking 
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all steos for the filing of the appeal or 
the stey petitions and vis-a-vis the De- 


pariment it was the only legal person 


liable *o fulfil its demand. 


9. In the result. this application 
is allowed and the debit entries made by 
respondent No. 1 in the four accounts of 
the petitioner’s four factories. copies of 
which are annexures 3. 4, 5 and 6 to the 
writ application, are quashed. It will, 
however, be open to the authorities con~ 
cerned to take action in accordance with 
law in the light of this judgment, keep- 
ing in view the final results of the several 
appeals filed by the assessee as stated in 


the beginning of this judgment. There 
will be no order as to cost. 
Application allowed. 
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Index Note :— (A) Kameshwar Singh 
(Darbhanga) Sanskrit Vishwavidyalay 
Act {6 of 1960}, Section 44 — re o 
Board of Sanskrit Education — 
erder dissolution of Managing aan 
of Sanskrit High School. 


Brief Note:— (A) The powers of 
control are vested in the Board of San« 
ékrit Education by virtue of the various 
motifications of the State Government. No 
rules have been framed to the contrary. 
or as to the manner of exercise of these 
powers by the Board. The powers of con 
trol and superintendence must therefore 
be deemed to include the power to dis- 
solve the managing committee of the San- 
skrit High- School when necessary. Thus 
such dissolution will not be ultra vires. 

(Para 9) 


Serious dispute between the secretary 
cf the managing committee of a San» 
skrit High School and one of the commit- 
tae members each with a group behind 
tiem and charging the other with embez~ 


-zlement ete. resulted in proceedings under 


& 107, Cr. P.C. Allegations and counter- 
allegaticns were made as to a com- 
mittee meeting in which the secretary was 
claimed removed and the member elect- 
ad to that office, The Board of Sanskrit 
Educaticn did not recognise the election 
and ordering status quo arranged enquiry 
at the school. The Committee members 
however boycotted it, A show cause 
notice of the Board addressed to the 
FQ/HQ/C472/73/JIRM 
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secretary was received by himself, Sub- 
sequently an order dissolving the com- 
mittee was made. 


The members not having participated 
in the enquiry did not amount to denial 
_of an opportunity to them because the 
show cause notice could not be directed 
individually to the members and the 
secretary represented the committee. Its 
service on the secretary was sufficient 
notice to all the members; and it was 
also due compliance with the principles 
of natural justice in view of the non-re- 
cognition of the election and the conti- 
nuance of the old secretary by the Board. 

(Paras 9, 10 and 11) 


Jagdish Pandey, R. K. P. Agarwal 
and Bijoy Bahadur Singh, for Petitioner; 
Janardan Prasad Singh, Prabha Shankar 
Mishra and Abhay Kumar Singh. for 
Respondents. 


ORDER :— This is an application 
under Articles 226 and 227 of the Con- 
stitution of India for the purpose of 
quashing an order passed ‘by the Presi- 
dent of the Bihar Sankrit Education 
Board (hereinafter referred to as ‘the 
Board’) dissolving the Managing Commit- 
tee of the Radha Raman Sanskrit High 
School and appointing an Ad Hoc Com- 
mittee in its place. 


2. The present application thes 
been filed through the secretary of the 
Managing Committee. It is said therein 
that the aforesaid school was menaged 
by the Bihar Sanskrit Association set 
up by the Government of Bihar in the 
Education Department but from 1966 
after the passing of the Kameshwar 
Singh (Darbhanga) Sanskrit Vishwa- 
vidyalay Act, 1960 (Bihar Act VI of 1960) 
the school came under the supervision 
and control of the Board and the school 
receives aid from Government. It is said 
that the school was functioning in a nor- 
mal way and there was no complaint 
against the administration of the -chool 
by the Managing Committee. that one 
Payahari Saran Singh was the Secretary 
of the said school and he was removed 
from the post in accordance with a re~ 
solution of the Managing Committee dated 
the 18th of September, 1971 and the 
petitioner started working as the Secre- 
tary from that date and is still in office, 
. that Payahari Saran is a close relation 
of Shri Ram Padarath Sharma, Secretary 
of the Board and in order to oblige him 
the Secretary of the Board sent a wire 
to the Headmaster directing that Paya- 


‘ hari Saran would continue to function as 


the Secretary pending an enquiry and 
the decision in respect of the election of 
the new Secretary. He also sent a letter 
dated the 6th of November, 1971 to the 
Headmaster to follow the directions con- 
tained in the telegram. 
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Thereafter he sent another telegram 
to the Headmaster intimating that he was 
reaching there on the 7th of Nov.. 1971 
for enquiry and directing him to inform 
all the members, The Headmaster re- 
ceived the aforesid telegram on the 8th 
of November, 1971. Meanwhile, how- 
ever, the Secretary of the Board, respon- 
dent No. 3, had gone there, talked to the 
Headmaster and the Teachers’ Repre- 
sentative and had gone away. On ac- 
count of the late receipt of the telegram 
other members of the Managing Commit- 
tee had no information or knowledge of 
the arrival of the Secretary of the Board. 
Thereafter the petitioner received the 
impugned letter dated the 30th of De- 
cember, 1972 by which the Managing 
Committee was dissolved and an Ad Hoc 
Committee appointed. Hence this ap- 


plication. 


3. A counter-affidavit has been 
filed on behalf of respondents 1 to 5. It 
is said therein that the present petitioner 


is not the secretary of the school. that 


he was merely a member of the Manag- 
ing Committee in his capacity as a Guar- 
dian’s representative but his membership 
had terminated in November, 1970 and 
was not entitled to file the present ap- 
plication on. behalf of the Managing 
Committee. Next. it is said that the 
school was functioning smoothly under 
the Secretaryship of Payahari Saran un- 
til the 18th of September, 1971 on which 
date a meeting had been convened by the 
aforesaid Secretary within the school 
premises to nominate certain members of 
the committee in place of the present 
petitioner who had ceased to be a Guar- 
dians’ Representative and in place of Ram 
Nagina Missir who had continued as Tea- 
chers’ Representative for more than nine 
years, . 


At this meeting a reported defalca- 
tion of funds by the Headmaster was also 
to be considered but this meeting could 
not take place as the Headmaster had 
locked the office room and gone away. 
It is, therefore, false to say that the peti- 
tioner was elected Secretary in any meet- 
ing held on that date. Next, it is denied 
that Payahari Saran was in any manner 


` related to the Secretary of the Board. It 


is said that the Headmaster had started .. 
disobeying the orders of the Secretary 
Payahari Saran and a serious situation 
had arisen on this account and the police 
had to be called in, and Payahari Saran 
had made a report in respect of these 
matters to the Secretary of the Board on 
the 14th of October. 1971. Hence the 
telegrarn was sent to the Headmaster 
regarding the continuance of Payahari 
Saran es the Secretary pending the en- 
quiry. Hence also the letter to that ef- 
fect dated the 6th of November. 1971. 
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It is also stated that the Secretary 
on his arrival at the school on the ‘7th 
of November, 1971 had called Durga 
Dayal Misra, the present petitioner Paya- 
hari Saran, Secretary, and all the other 
local members but none of them were 
available except the Headmaster and the 
teachers of the school. Enquiry was 
made and the statements of the Head- 
master and the teachers were taken. The 
Secretary of the Board then submitted a 
report on the 9th of November, 1971 (An- 
mexure A) to the Deputy Director of 
Education and recommended for the 
constitution of an Ad Hoe Committee. 
After consideration of this report the im- 
pugned order was passed. It is also said 
that there was danger of breach of peace 
and proceedings under Section 107 of the 
Code of Criminal Procedure had been 
started in respect of the dispute in the 
school. That was another reason for 
dissolving the Managing Committee. 

It is further said that a notice (An- 
mexure B) asking the Secretary of the 
school to show cause was served and the 
secretary Payanari Saran had sen: his 
reply on the 23rd of December, 1971 (An- 
mexure C}. It is also said that the elec- 
tion of the petitioner as the Secretary of 
the School had not been approved by the 
Board although a resolution (An- 
mexure D) of the Managing Committee 
of the school requesting for such avpro- 
val had been sent to the Board. The 
petitioner had made a representation to 
the Government by a letter dated the 
4th of November, 1971 (Annexure F) in 
which also he had prayed for the ap- 
proval by the Government of his elec- 
tion but such approval was not given 
and he was never recognised as the 
secretary of the School. 


4. Another counter-affidavit has 
been filed on behalf of respondent Wo. 6 
who is one of tae members of the afore- 
said Ad Hoc Committee appointed by the 
Board. He has also supported the stand 
taken by respondents 1 to 5 and stated 
that no meeting of the school was held 
on the date alleged and the petitioner 
was never elected the Secretary nor had 
the previous Secretary Payahari Saran 
been removed and that the present peti- 
tioner has ceased to be a Guardians’ Re- 
presentative and could not be elected the 
Secretary. This respondent claims that 


he is the founder of the aforesaid school 


and he alone had donated the entire 
funds which wes more than Rs, 50,000/- 
in cash and 7 bighas of land for the 
establishment of the said school, that he 
is a Life Member thereof. that he was 
the Secretary of the school till 1966 when 
the Headmaster. respondent No. 7. had 
conspired with others and got him re- 
moved from the Secretaryship after which 
Payahari Saran had been elected that 
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Payahari Saran had also made several 
complaints against the Headmaster re- 
garding misappropriation of funds and 
had convened the meeting for the 18th 
of Sertember, 1971 but the Headmaster 
had locked the school and the meeting 
could not be held, that no other meet- 
ing wes held, that the Headmaster had 
refusec to obey the Secretary, that there 
were proceedings under Section 107 of 
the Code of Criminal Procedure against 
the two groups led by Payahari Saran 
and the present petitioner and in view 
of all -hese a show cause notice was sent 
and an enquiry was held and the pre- 
sent Managing Committee was dissolved 
and an Ad Hee committee appointed. A 
copy of the show cause notice has been 
attached as Annexure A to this counter- 
affidavit and the reply sent by the Secre- 
tary as Annexure 


5. The Headmaster, respondent 
No. 7, has also filed a counter-affidavit 
in whieh he has made allegations against 
Payahari Saran and supported the stand 
taken by the petitioner. It is not neces- 
sary to state at length the contents 
thereof. 


6. A supviementary affidavit by 
way o? reply to the counter-affidavit 
filed by respondents Nos. 1 to 5 has been 
filed on behalf of the petitioner. It is 
denied therein that the petitioner had 
ceased to be the Guardians’ Representa- 
tive in the year 1970. his ward being 
still a student of the school. It is also 
said that Payahari Saran had been re- 
moved by a resolution of the Managing 
Commitee passed by two-thirds majority 
of the total membership. It is denied 
that the Headmaster was disobeying the 
order af the secretary. The fact that a 
proceecing under Section 107 of the Code 
of Criminal Procedure was started has 
Deen accepted. The show cause notice 
to Payehari Saran is said to be mala fide. 

T. The points raised by learned 
eounsel for the petitioner are that the 
order passed by the Board is arbitrary 
and without jurisdiction. Secondly. it is 
urged that there has been a violation of 
the principles of natural justice inasmuch 
as the Managing Committee had not been 
given an opportunity to be heard. I must 
state at the outset that neither of these 
points is acceptable. 


8. On the first point it has been 
said that there is no law which entitles 
the Board to pass the order in question 
and, therefore. it is arbitrary. In this 
connection I would like to state that the 
case wes argued dy the petitioner as also 
on behalf of tne respondents on the as- 
sumpticn that the Bihar High Schools 
(Constitution, Powers and Functions of 
Managing Committee) Rules. 1964 were 
applicable. After the end of the argu- 
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ment, however, I found that the manage- 
ment of educational institutions impart- 
ing Sanskrit education was the subiect 
matter of the Kameshwar Singh (Dar- 
bhanga) Sanskrit Vishwavidyalay Act 
(hereinafter referred to as ‘the Act’), The 
parties were heard further and the Gov- 
ernment Advocate appearing for respon- 
dents 1 to 5 then produced the relevant 
motifications in this behalf. According to 
both parties now it is admitted that the 
aforesaid Rules have no application to 
the facts of the present case. 


A supplementary affidavit was then 
filed by the petitioner in this behalf. 
The position of law as appears from the 
Act and the various notifications is as 
follows. That originally the Bihar Sans- 
krit Association set up by Government 
of Bihar by its Resolution No. 4124, dated 
the llth of August, 1956 had control 


15th of January, 1957 
over institutions imparting Sanskrit edu- 
cation and then came Act VI of 1960 
aforesaid. Under Section 44 of this Act 
the Bihar Sanskrit Association was dis- 
solved and its powers and duties were 
to be exercised by the University or the 
Board of Sanskrit Education, as the case 
may be, in such manner as the State 
Government may direct, 

By notification No. 322. dated the 
24th January, 1961 a Board of Sanskrit 
Education consisting of 15 persons was 
constituted. According to clause 3 of this 
notification the Board of Sanskrit Educa- 
tion is to exercise control and superin- 
tendence over the recognised Sanskrit in- 
stitutions imparting instructions only upto 
the Madhyama standard except tols 


Under clause 7 of this notification the. 


powers and functions of the Board are 
said to be those which have been con- 
ferred upon the Board by Government 
Notification No, 323, dated the 24th of 
January, 1961 and such other powers as 
may be determined by the State Govern- 
ment from time to time. Notification 
No. 323 of the 24th of January, 1961 lays 
down that the powers of control and 
superintendence conferred upon the Bihar 
Sanskrit Association in Government Re- 
solution No. 4124, dated the lith of 
August, 1956 in respect of Sanskrit High 
Schools shall with effect from the 26th 
day of January. 1961, be exercised and 
performed by the Board of Sanskrit Edu- 
cation, Bihar, constituted in Government 
Resolution No, 322, dated 24th January, 
1961. 


In another notification by the Gov- 
ernment, bearing No. 1505, dated the 19th 
April 1961 it was laid down that since 
the aforesaid Board had not been fully 
established and because the Inspector of 
Sanskrit Schools had not been appointed, 
an administrative vacuum had been 
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created due to which difficulties were felt 
in the matter of exercise of powers and 
functions of the Board and in order to 
remove the aforesaid vacuum and diff- 
culty the Government of Bihar in exer- 
cise of the powers conferred by Sec- 
tion 46 of the said Act directed the Direc- 
tor of Public Instruction, Bihar to exer- 
cise all the powers and functions of the 
Board pending the full establishment of 
the Board. The notification also directed 
that the Assistant Director of Education 
(Sanskrit) shall, pending the appointment 
of Inspector of Sanskrit Schools, func- 
tion as the Secretary of the Board. 


It will thus appear that the powers 
of the Board were to be exercised by 
the Director of Public Instruction pend- 
ing the full constitution of the Board 
and the powers of the Secretary of the 
Board were to be exercised by the Asstt. 
Director of Sanskrit Education. Another 
Notification No. 2749, dated the 23rd of 
August, 1963, was issued under Section 46 
of the Act aforesaid and in partial modi- 
fication of Notification No. 1505. dated 
the 19th of April. 1961. According to this 
notification all the powers and functions 
of the Board were to be exercised by 
Shri G. P. Dubey, Additional Director of 
Public Instruction vice the Director of 


Public Instruction, Bihar. Next came 
notification No. 753, dated the 19th 


of March, 1966 under Section 48 of the 
Act aforesaid in modification of the last 
notificetion mentioned above. Under this 
notificetion Shri G, P. Dubey. Director 
of the State Science Institute (Raiva 
Vigyan Sansthan) was directed to exer- 
cise al. the powers of the Board. There- 
after came enother Notification No. 1041, 
dated the 22nd of July, 1969 under which 
the State Government appointed the per- 
sons named therein as the President. Se- 
cretary and the Members of the Board 
of Sanskrit Education, Bihar, for a period 
of three years with effect from the date 
of the issue of the notification. 

9. Looking at the various notifica- 
tions it is thus quite clear that the 
powers of control and superintendence 
over the educational institutions im- 
parting sanskrit education vest in the 
Board of Sanskrit Education. The im- 
pugned order (Annexure 3) appears to 
have been issued at the direction of the 
President of the Board by the Secretary 
thereof. It appears that the Director of 
Public Instruction has been appointed the 
ex-officio President of the Board. It is 
the acmitted case of the parties that no 
rules have been framed so far by the 
State Government in respect of the man- 
ner of the exercise of the powers of 
superintendence and control “by the 
Board. There is thus no rule or law 
which can be said to have been violated 
in the present case. 
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It may be noted in this connection 
that the aforesaid Board has all the 
powers which the Bihar Senskrit Asso- 
ciation originally had. It appears from 
the Notification No, 4124. dated the ilth 
of August, 1956 that one of the bodies 
constituting the Bihar Sanskrit Associa- 
tion was its Executive Body, namely, the 
Prabandh Samiti and the powers and 
duties of the aforesaid Samiti enume- 
rated therein include taking of decisions 
in executive and organisational matters. 
Another body, a part of the Sanskrit As- 
sociation, was the Sanskrit Examination 
Board which had the power to inspect 
the Sanskrit institutions and give neces~ 
sary directions for their proper anc ef- 
ficient functioning. The Chairman of the 
Sanskrit Parishad was entitled to exer- 
cise all powers of the Prabandh Samiti 
when it was not in session and take all 
such steps as may be necessary for the 
furtherance of the aims and objects of the 
Association. The Secretary was to exer- 


cise his powers as the Chief Executive 


subject to the general control and super- 
vision of the Vice Chairman. these 
powers are thus now vested in the Board 
and its President. There can thus be no 
ground in the absence of any rules to 
the contrary to hold that the President 
of the Board had no jurisdiction to pass 
an order dissolving the Managing Com- 
mittee of a Sanskrit High School. .The 
power of superintendence and control 
must be deemed to include this specific 
power in suitable circumstances. 


10. In the circumstances of the 
present case it appears that there was a 
dispute between Payahari Saran and 
the petitioner, that each of them had a 
group behind himself, that there were 
complaints made by ench other of embez~ 
ziement of funds and certain irregulari- 
ties committed by the other. It appears 
that this had led to drawing up of oro- 
ceedings under Section 107 of the Code of 
Criminal Procedure. There were allega- 
tions and counter-allegations in respect 
of the meeting supposed to have been 
held on the 18th of September. 1971 
wherein Payahari Saran is said to have 
removed and the petitioner elected Secre- 
tary. In such circumstances the order 
passed by the Board superseding the 
Managing Committee in the interest of 
the institution cannot be said to be either 
arbitrary or unreasonable, 


11. The only other point which 
remains to be considered is whether 
there has been a violation of any princi- 
ples of natural justice. It appears that 
complaints had been received by the 
Board made by both parties, namely, 
Payahari Saran and the present peti- 
tioner in respect of what had haprened 
on the 18th of September 1971. In that 
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view of the matter the status quo was 
directed to be maintained by the tele- 
gram (Annexure 1) and the letter (An- 
mexure lja) dated the 6th of November, 
1971. The Secretary of the Board ad- 
mittedl;' went to the School to hold an 
enquiry in pursuance of the telegram sent 
on the 7th of November, 1971. It is 
difficult to accept that the members of 
the Managing Committee had no know- 
ledge of his arrival at the school. After 
all, the village where the school is situat- 
ed is not a big place and it seems to me 
that the members of the Managing Com- 
mittee purposely withheld themselves 
from appearing before the Secretary of 
the Board. 


Next it appears that a notice to show 
cause addressed to the Secretary of the 
school was sent by the Board. This was — 
received by Payahari Saran. It was not 
addressed to him by name. It was deli- 
vered t> him, it seems, because he was 
acting as the Secretary in spite of the 
alleged resolution of the Managing Com- 
mittee removing him. Be that as it may, 
Payahatri Saran as the Secretary had said 
in his reply that he had no objection to 
the Managing Committee being dissolved 
and an Ad hoc committee being appoint- 
ed in its place. It is significant to men- 
tion in this connection that Payahari 
Saran himself has not been nominated 
as a member of the Ad hoc committee. 
It cannot, therefore, be said that he had 
an interest of his own in agreeing to the 
supersession of the Managing Commit- 
tee. In the circumstances of the pre- 
sent case if the other members of the 
Managirg Committee had chosen to make 
any representation they could have very 
wel] done so and taken part in the en- 
quiry bv the Secretary at the spot. The 
mere fact that they did not avail them- 
selves of the Opportunity cannot be said 
to be a ground for holding that they had 
no oppcrtunity of having a say in the 
matter. The notice to show cause issued 
by the Board could not have been direct- 
ed to each member of the Managing Com- 
mittee iIndividualiy. The Secretary of 
the Managing Committee represented the 
committee and a notice to show cause 
directed to him would be deemed to be 
sufficient notice to all members of the 
Managing Committee, 


The circumstances of this case prove 
beyond doubt that all the members of 
the Managing Committee must have been 
aware of every step taken in this con- 
mection, It cannot, therefore. be said 
that the show cause notice issued by the 
Board: was of no effect and that there 
was a violation of the principle of natu- 
ral justice on that account. In view of 
the non-recognition by the Board of the 
alleged new Secretary., namely, the peti- 
tioner, and in view of their order con- 
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tinuing Payahari Saran as the Secretary 
the notice issued to the Secretary and 
received by Payahari Saran was a suff- 
cient compliance with the principles of 
natural justice. There is thus no sub- 
ee in the argument of learned coun- 
se 

12, No other point having been 


raised and both the points raised having 


failed, there is no merit in this applica- 
tion. It is accordingly dismissed. There 
will however, be no order for costs. 


Petition dismissed. 
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v. Thuiya Mahli and others, Respon- 
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627 of 1969, D/- 9-3-1973. against order 
of Rabneshwar Prasad Singh, Ist Addl. 
Judicial Commr. of Chotanagpur, Ranchi, 
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Index Note:— (A) Bihar Land Re- 
forms Act (30 of 1950), Section 6 (1) (b) — 
Per Mukhariji. J.:— Landlord cultivating 
land at the time of vesting through adh- 
bataidar' cannot be said to be in ‘khas’ 
possession. (Para 8) 

Index Note:— (B) Bihar Land Re- 
forms Act (30 of 1950), Section 6 (1) (a) 
(ii) — Applicability. 


Brief Note:-— {B} Per Mukharii, J.. 
Where the Circle Officer did not find 
that the party in possession on the date 
of vesting was in such possession under 
an oral lease only for a period of one 
year or less, the Circle Officer was in 
error in holding that the conditions of 
S. 6 (1) (a) Gi) were fulfilled and the pro~ 
prietor was in ‘khas’ possession. 

(Para 10) 

Index Note (C):— Bihar Land Re- 
forms Act (30 of 1950). S. 35 — Bar to 
civil suit under — Nature of. (X-Ref:— 
Civil P, C. (1908), S. 9). 


Brief Note:— (C) Per Mukharji, J.:-— 
Where the Circle. Officer wrongly re- 
corded the land-holder as raiyat and fix- 
ed the rent in his name and the land- 
holder brought a suit for recovering the 
possession of the land, the party in pos- 
session of the land would not be pre- 
eluded from objecting to the wrong entry 
in the rent-roll in favour of the land- 
lord. (Case law discussed). 

(Paras 11, 12) 


Index Note:— (D) Bihar Land Re- 
forms Act (30 of 1956), Section 6 — Land- 
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holder loses even right to recover posses- 
sion from trespasser on vesting. 

Brief Note:— (D) As even the right 
of the land-holder to recover possession 
from the trespasser vests in the State, 
the land-holder cannot recover possession 


from the trespasser after vesting. (Case 
law discussed). (Para 13) 
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R. 5. Chatterji and H. R. Das, for 
Appellant; L. K. Choudhary and D., K 
Sarkar, for Respondents. 


MUKHARJI, J. :— This second ap- 
peal by plaintiff No. 2 is directed against 
the judgment and the decree passed by 
the Ist Additional Judicial Commissioner 
of Chotanagpur, Ranchi, dismissing the 
appeal filed by plaintiff No. 2 against the 
judgment and the decree passed by the 
Additional Subordinate Judge, Ranchi, by 
bilo the suit of the plaintiff was dis- 
missed, 


2. The suit was originally filed by 
Smt. Ugramani Kuer as the sole plaintiff 
for a declaration of her title in respect 
of seven plots of land measuring 6.25 
acres in village Chuglu, Police Station 
Gumla, district Ranchi mentioned in the 
schedule of the plaint and for recovery 
of possession over the same after evict- 
ing the defendant respondents there- 
from. Subsequently, the present ap- 
pellant was added as plaintiff No. 2 
in the suit on the ground that 
Smt. Ugramani Kuer executed a deed of 
gift during the pendency of the suit in 
favour of plaintiff No. 2 with respect to 
her, entire properties. Later on, Smt. 
Ugramani Kuer died. Originally, there 
was a Mukarrari tenure including the 
land in dispute in village Chuglu which 
was the ancestral property of Balbhadra 


-Nath Tewary. husband of Smt. Ugramani 
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Kuer who got this interest exclusively 
in his share on partition. Balbhadra Nath 
Tewary died leaving Smt. Ugramani Kuer 
as his sole heiress and she came in ex- 
clusive possession over this tenure. Plot 
No. 97 which is one of the plots in dis~ 
pute, was in occupation of Ledwa Mahli, 
grand-father of the defendant-respon- 
dents during the time of revisiona 
survey as a tenant at will under the 
plaintiff. Plot Nos, 98 and 101 which are 
also some of tke plots in dispute were 
in occupation of Raiya Uraon and Chaiya 
Uraon also as tenants-at-will under the 
plaintiff. The ozher four plots in dispute 
were also let out on a Thika settlement 
for a period of three years to Ledwa 
Uraon and defendant No. 1 on behalf 
of the entire jaint family. including his 
grandfather Ledwa Mahli. In or about 
the year 1933. Ledwa Mahli and the 
members of his family including the de- 
fendants as also Ledwa Uraon, vacated 
all the lands let out to them on Thika 
settlement. In or about the year 1949, 
Raiya Uraon ard Chaiya Uraon also 
vacated plot Nos. 98 and 101. The de- 
defendant-respor:dents, however, did not 
vacate plot -No. 97 whereupon Smt. 
Usramani Kuer filed Title Suit No, 15/25 
of 1948/49 for recovery of possession 
over plot No. 97. The suit was subse- 
quently decreed and possession ovér 
plot No. 97 was delivered to the plaintiff 
of that suit. The plaintiffs case is that 
she came in pcssession over the entire 
plot in dispute and remained in khas pos- 
session over the same till 1-1-1956 when 
the estate of Smt. Ugramani Kuer vest- 
ed in the State of Bihar. Shortly after 
the vesting of the estate the defendant- 
respondents surreptitiously entered into 
possession over the disputed land. Smt. 
Ugramani Kuer asked the defendants to 
vacate the land but the defendants re- 
quested the plaintiff to allow them to 
cultivate the land on behalf of the plain- 
tiff as Bataidars. Smt. Ugramani Kuer 
thereafter filed an application before the 
prescribed authcrity for fixation of rent 
in respect of the disputed land which 
is deemed to have been settled with her 
as ralyat by the State of Bihar in view 
of operation of Section 6 of the Eihar 
Land Reforms Act (hereinafter to be re- 
ferred to as ‘the Act’). The defendants 
objected before the prescribed authority 
and urged therein that the rent should 
be fixed in their names as they were in 
possession on the day of vesting. The 
contention of the plaintiff was that these 
defendants are trespassers and are in 
wrongful possession over the disputed 
land and that the plaintiff is entitled to 
obtain khas possession over the same after 
evicting the defendants therefrom. Hence, 
it became necessary for the plaintiff to 
institute a suit. 


J. N. Tewary v. 
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S: The suit was contested by de- 
fendants 2 and 3 only. They contended, 
inter alia, thet they are coming in ex- 
clusive possession over the disputed land 
in their own right and adversely to the 
plaintiff who never came in possession 
over these plots. They denied to have 
taken adhbatai settlement of the disput- 
ed land from the plaintiff. 


4, The learned Additional Subor- 
dinate Judge, after considering the evi- 
dence edduced before him, came to the 
conclusion that the intermediary right in 


the tenure belonged to the plaintiff. He 


found the disputed land to be majhias. 
According to him. the defendants and not 
the plaintiff, were in possession over the 
disputed land at the time of vesting. On 
these findings, the learned Additional 
Subordinate Judge dismissed the plain- 
tiffs suit. In appeal the Additional 
Judicial Commissioner, Ranchi, held that 
the plaintiff-appellant failed to establish 
that he was in possession over the dis- 
puted land on 1-1-1956 when the tenure 
vested in the State of Bihar. The first 
appellate Court also dismissed the suit 
of the plaintiff-appellant. 


5. This suit was originally insti= 
tuted on 22-2-1960 for a declaration of 
the plaintiff's title and recovery of pos- 
session with respect to Plot Nos. 97. 98, 
101, 108, 213, 214 and 272. The suit was 
initially decreed in respect of Plot Nos. 
97, 105. 213 and 214 but it was dismissed 
in respect of the remaining plots. The 
contesting defendants preferred an ap- 
peal which was numbered as Title Ap 
peal No, 36 of 1961 against the portion 
of the decree in favour of the plaintiff. 
The plaintiff also preferred an appeal 
which was numbered as Title Appeal No. 
31 of 1961 against that portion of the 
judgment and the decree in which the 
plaintiffs claim was rejected. Title Ap- 
peal No, 36 of 1961 was allowed and 
the case was remanded to the trial Court 
for deciding the case in accordance with 
the direction of the appellate Court. 
Title Appeal No, 31 of 1961 preferred by 
the plaintiff wes, however, dismissed and 
thereafter the plaintiff did not take up 
the matter to any higher Court and so 
the original decision of the trial Court 
about the plaintiff having no title and 
possession with respect to plot Nos. 98, 
101 and 272 has become final. The plain- 
tiff, therefore, cannot agitate now that he 
had title and possession with respect to 
plot Ncs. 98 101 and 272. It may be 
noted that when Title Appeal No. 36 of 
1961 was allowed and the case was re- 
manded to the Court below. the Addi- 
tional Subordinate Judge. Ranchi, dis- 
missed she suit of the plaintiff with res- 
pect to plot Nos. 97, 105, 213 and 214. 
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The plaintiff preferred an appeal against 

the said decision of the Additional Sub- 

ordinate Judge but this appeal too was 

dismissed by the Additional Judicial 

Commissioner, Ranchi, and hence this 

aeons appeal has been filed before this 
ourt, 


6. Mr. R. S. Chatterji, learned 
counsel appearing for the plaintiff-appel- 
lant has urged that admittedly the dis- 
puted land is majhias and that when the 
intermediary interest of the plaintiff 
vested in the State of Bihar on 1-1-1956, 
the State of Bihar enquired into the 
rival claims of the parties and the ap- 
propriate authority recognised the plaintiff 
as a raiyat in respect of the disputed land 
in view of the provision of the Bihar Land 
Reforms Act. It is further contended 
that the defendants having failed to 
establish their title and possession over 
the disputed land for more than 12 years 
before the institution of the suit, the 
plaintiff is entitled to get a decree for 
the reliefs claimed, It is true that there 
is no controversy in this case that the 
land in dispute is majhias. It is also 
admitted that the estate of the plaintiff 
vested in the State of Bihar on 1-1-1956. 
The: contention of the plaintiff is that he 
was in khas possession over the disputed 
land on 1-1-1956 and as such under Sec- 
tion 6 of the Act the disputed land would 
be deemed to be settled by the State with 
him as a raiyat. It is urged thet the 
State of Bihar accepted the claim of the 
plaintiff Smt, Ugramani Kuer in this 
respect and treated her as a raiyat in 
respect of this land and fixed fair rent 
and prepared rent roll, Ext. 10 in her 
mame with respect to this land. 


T. It may, however. be pointed 
out that the concurrent finding of fact 
of both the Courts below is that the 
plaintif had failed to prove his posses- 
sion over the disputed land on 1-1-1956 
when the intermediary interest of the 
plaintiff vested in the State of Bihar. 
This is a finding of fact which is bind- 
ing on this Court in second appeal. It 
is. however. significant to note that after 
the estate of the plaintiff vested in the 
State of Bihar, Smt, Ugramani Kuer fil- 
ed an application before the Collector 
for fixation of fair and equitable rent 
with respect to the homestead, building, 
and structures thereon which were in her 
khas possession on the date of vesting. 
Several persons. Including some of the 
defendant-respondents filed objection to 
the fixation of rent in the name of the 
plaintiff. It will appear from the order- 
sheet. Ext. 7/a that the Circle Officer en- 
quired into the rival contentions of the 
parties and found that the objectors were 
claiming possession over the majhias land 
of the plaintiff as adhbataidars. The Cir- 
cle Officer also noticed that it was ad- 
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mitted on behalf of the  plaintiff-land- 
lord that the objectors were adhbatai-~ 
dars oł the plot in question before the 
vesting. The Circle Officer opined that 
the objectors could not acquire occu- 
pancy right over the land of the landlord 
as it was majhias land and as such the 
rent could not be fixed in their names. 
So the Circle Officer by his order dated 
20-6-1956 directed that the rent should 
be fixed in the name of the plaintiff. The 
objectors preferred an appeal before the 
Collector against the above order of the 
Circle Officer, This appeal was heard 
and disposed of by the Additional Col- 
lector by his order dated 22~10-1955. 
Vide Ext. 8 (a), The observation which 
the Additional Collector made while re- 
manding the case is as follows:— 

“Mow the question is whether rent 
should be assessed in the name of the 
intermediary. There are no materials on 
the record to show whether the condi- 
tions laid down under Section 6 (1) of 
the Land Reforms Act have fulfilled by 
the respondents. Therefore, this is fit case 
for being remanded so that detailed in- 
formation may be given keeping in view 
the provisions of Section 6 (1) of the 
Land Reforms Act.” 

After remand the Circle Officer passed 
an order on 24-6-1959 and observed as 
follows:— 

“I enquired into the lease. The ap- 
pellants were adhbataidars of the respon- 
dent who used to cultivate the land on 
year to year oral lease from the ex- 
landicrd. The land is majhias in which 
no right of occupancy or non-occupancy 
can azcrue in any circumstances to the 
objectors. In view of the fact that the 
land is majhias and the objectors culti- 
vated it on oral lease from year to year 
there is no merit in their claim. Hence 
their petition is rejected.” 

Ey a subsequent order dated 30-9- 
1959, the Circle Officer fixed the rent of 
the land in the name of Smt. Ugramani 
Kuer. The objectors do not appear to 
have assailed the order of the Circle Offi- 
cer after remand. In view of the 
subsequent order of the Circle Offi- 
cer. zent roll, Ext. 10. was prepared 
in th2 name of the plaintiff with respect 
to the disputed land and other lands in 
December, 1959. The rent roll bears the 


signature of the Anchal Adhikari and 
it is dated 2-1-1960. 
£. Mr. Chatterji has contended 


that the case of the defendant-respon- 
dents before the Circle Officer as will 
appear from the order-sheet, Ext. 7 (a) 
was that they were adhbataidars of the 
plaintiff in respect of the property in 
suit at the time of vesting and as such 
the vossession of the respondents over 
this land will enure to the benefit of 
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the plaintiff-landlord and that it should 

deemed that the  plaintiff-landlord 
was in khas possession over the property 
in suit as envisaged under Section 6 (1) 
of the Act. According to Mr. Chatterji} 
the conditions laid down under Section 
6 (1) of the Act for finding whether any 
land was in khas possession of the land- 
lord on the date of vesting were fulfilled 
in this case and so the Circle Officer fix- 
ed fair rent of the disputed land in 
favour of plaintiff, In this connection, 
the learned counsel for the appellart has 
referred to the definition of expression 
"khas possession” as mentioned in Sec- 
tion 2 (k) of the Act. It is as follows:— 


"k ‘khas possession’ used with re- 
ference to the possession of a proprietor 
or tenure-holder of any land used for 
agricultural or horticultural purposes 
means the possession of such. proprietor 
or tenure-holder by cultivating such land 
or carrying on horticultural operations 
thereon himself with his own stock or 
by his own stock or by his own servants 
or by hired labour or with hired stock.” 


An argument was advanced on be- 
half of the appellant that the order of 
the Anchal Adhikari indicates that the 
defendants were in possession over the 
land in dispute on the date of vesting as 
adhbataidars under the appellant and as 
such under Section 6 (1) (b) of the Act 
the disputed land should be deemed to 
have been settled by the State of Bihar 
with the appellants who would hold the 
“same as raiyat. The contention of Mr. 
Chatterji is that the cultivation of the 
land in suit was done by the appellant 
through his adhbataidars who are in the 
position of hired labourers and so the 
provisions of Section 6 (1) (b) of the 
Act is attracted. I do not agree with this 
contention. Firstly, there is no authority 
for the view that adhbataidars are kired 
labourers, It is well settled that an adh- 
bataidar has to give to the landlord half 
produce of the land he cultivates as the 
rent. The status of the adhbataider will 
be that of a tenant and not that of a 
hired labourer because in the adhbatai 
system, the adhbetaidar has to pay ithe 


half share of the produce of the land 
as rent to the landlord. So there is a 
sort of relationship of landlord and 


tenant between a lendlord and his adh- 
bataidar, Further the provision of Sec- 
tion 6 (1) (b) of the Act is applicable 
when -the land of intermediary used for 
agricultural or horticultural purposes is 
in possession of a temporary lessee of 
the estate or tenure. In the instant case, 
the defendants who were found in pes- 
session on the date of the vesting were 
mere adhbateidars and it is nobody's 
case that they were in possession cver 
the entire tenure as a temporary lessee. 
In these circumstances, the provisions of 
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Section 6 (1) (9) of the Act has mo apy 
plication to this case. 


9. It is true that before the Cir- 
cle Officer the plaintiff admitted that the 
defendants were adhbataidars with res- 
pect to the property in dispute on the 
date of vesting. But it will appear that 
this was not the plaintiffs case when 
the plaint of the suit has given rise to 
the present appeal was filed, In para- 
graphs T and 8 of the plaint it has been 
clearly asserted by the plaintiff that she 
continued in possession of all the lands 
in suit es her majhias land till the yest- 
ing of the tenure on 1-1-1956 in the 
State of Bihar, It is further recited in 
the plaint that shortly after the vesting 
the defendants surreptitiously entered 
into the land; but when the plaintiff 
asked the defendants to vacate the land, 
the defendants requested the plaintiff to 
allow them to cultivate the land on 
plaintiffs behalf as her bataidar for the 
agricultural season 2012 Sambat. The 
plaintiff, no doubt. examined her Kar- 
pardaj (P. W, 4) Madhusudan Nath 
Tewary, who has stated that Smt, Ugra- 
mani Kuer had given the disputed plot 
in adhbataidar for one year, that is 2013 
Sambat,.to the defendants after the vest- ` 


-ing of tke Zamindari. There is clear dis- 


crepancy in the plaintiffs evidence re- 
garding -he year in which the adhbatai- 
dari settlement is alleged to have been 
given, This is also a new case set up by 
the plaintiff during the trial. In my 
opinicn when the plaintiff categorically 
asserted in the plaint that she was in 
possession over the property in suit on 
the date of vesting and that the defen- 
dants surreptitiously entered upon the 
suit land after the vesting, the plaintiff 
cannot be allowed to set up a new case 
at the hearing that the defendants were 
her adhbataidars with respect to the 
property in suit on the date of vesting. 


10. Even if it be accepted for the 
sake of argument that the defendants 
were adkbataidars of the plaintiff with 
respect tc the property in suit, the plain- 
tiff cannot succeed in this case unless the 
conditions laid down in Section 6 (1) (b) 
of the Act are fulfilled. The portion of 
Section 6 (1) of the Act which is rele- 
vant for the purpose of this case is 
quoted below:— 


"On and from date of vesting all 
lands usei for egricultural or horticul~ 
tural purposes, which were in khas pos- 
session of (an intermediary) on the date 
of such vesting including— (a) (i) pro- 
prietor’s private lands let out under a 
lease for a term of years or under a 
lease from year to year, referred to in 
Section 1.6 of tne Bihar Tenancy Act, 
1885 (8 of 1885), 
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(ii) landlord’s privileged lands let out 
under a registered lease for a term ex- 
ceeding one year or under a lease, writ- 
ten or oral, for. a period of one year or 
less, referred to in Section 43 of the 
Chota N agpur Tenancy Act. 1908 (Ben- 
gal Act 6 of 1908). 


+& ** 


shall, subject to the provisions of Sections 
7-A and 7-B be deemed to be settled by 
the State with such intermediary and 
he shall be entitled to retain possession 
thereof and hold them as a raiyat under 
the State having occupancy rights in 
respect of such lands subject to the pay- 
ment of such fair and equitable rent as 
may be determined by the Collector in 
the prescribed manner.” 

The land in question is situate in 
Chota Nagpur and so the plaintiff can, 
at best, invoke the aid of Section 6 (1) 
(ii) of the Act in his favour in support 


` of his contention that he was in khas 


possession on the date of vesting. It is 
true that the land in dispute being 
majhias was landlord’s privileged land. 
But there is no evidence on the record 
that on the date of vesting, it was in 
possession of the defendants under a 
registered lease for any term or it was 
let out to them under a lease written 
or oral for a period of one year or less. 
Unless the above conditions are esta- 
blished it cannot be said that the plain- 
tiff-landlord was in khas possession on 
the date of vesting. No doubt the Circle 
Officer found that the defendants used 
to cultivate the lands on oral lease from 
year to year and then on being satisfied 
that the conditions laid down in Section 
6 (1) of the Act were fulfilled in the 
ease he fixed the fair rent in respect to 
the disputed land in the name of the 
plaintiff, It may, however, be observed 
that the Circle Officer was in error in 
holding that the conditions laid down in 
Section 6 (1) of the Act were fulfilled 


in this case, Simply because the defen- 


dants were found to cultivate the land 
in question on an .oral lease from year 
to year, that was no justification for 
him to hold that the conditions laid 
down under 
were fulfilled, Probably the Circle Offi- 
cer was under. the impression that the 
land in dispute was governed by the 
Bihar Tenancy Act, because under Sec- 
tion 6 (1) (i) of the Act if a proprietor’s 
private land is in possession of a person 
under a lease from year to year, it 
would be deemed that the proprietor 
was in khas possession over the land. 
It will. however, be seen that if a land 
fs governed under the Chotanagpur Ten- 
ancy Act, the proprietor ean be said to 
be in khas possession within the meaning 
of Section 6 (1) (a) (i) of the Act only 
if it is let out under a registered lease 


J. N. Tewary v. Thuiya Mahli (Mukharji J.) 


Section 6 (1) of the Act 


[Prs, 10-11] Pat. 459 


for a tarm exceeding one year or under 
a lease written or oral for a period of 
one year or less. The expression “under 
a lease from year to year” occurring in 
Section 6 (1) (a) (i) of the Act is not 
there in Section 6 (1) (a) (ii). In its 
place the expression used in Section 6 
(1) (a) (ii) is “under a lease written or 
oral for a period of one year or less.” 
The Circle Officer did not find that the! 
defendants on the date of vesting were 
in possession over the land in question 
under an oral lease for a period of one 
year or less. Im this circumstance, I hold 
that the Circle Officer was in error in 
holding that the conditions laid down in 
Section 6 (1) (a) Gi) of the Act were ful- 
filed in this case. 


11. Mr. R. S. Chatterji. however, 
refers to Section 6 (2) of the Act which 
recites as follows:— 


“Tf the claim of an intermediary as 
to his khas ‘Possession over the lands 
referred to in sub-section (1) or as to 
the extent of such lands is disputed by 
any person prior to the determination 
of rent of such lands under the said sub- 
section the Collector shall, on application, 
make sich inquiry into the matter as he 
deems iit and pass such order as may 
appear to him to be just and proper;” 


According to him, the special tribu- 
nal constituted under the Act. after pro- 
per inquiry as envisaged under section 6 
(2) of the Act, has fixed the fair rent of 
the disp uted land in favour of the plaintiff 
and it is urged that unless the special tri- 
bunal found the plaintiff to be in posses- 
sion over the disputed land on the date 
of vesting, the fair rent of the land in 
question could not have been fixed in the 
mame of the plaintiff, It is argued that 
this special tribunal only has been vest- 
ed with the jurisdiction to decide as to 
who is the raiyat of the tenure which 
has vested in the State of Bihar and as 
to what will be the fair rent of that 
land. It is, therefore, contended that the 
aforesaid order of the tribunal treating 
the plaintiff to be a raiyat with respect 
to that property and fixing fair rent in 
his favour cannot be challenged in civil 
court as that order of the spe- 
cial tribunal has become final 
and that the civil court has no jurisdic- 
tion to investigate into the matter. In 
support of this contention learned counsel 
has placed reliance a the case of R. B. 
R. Krishna v. 8. Shaw, ILR 30 Pat 
329 =} (AIR 1951 sc 115). This was a 
case under the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947. In 
this case, the house controller had order- 
ed for eviction of a tenant for hon-pay- 
ment of rent and it was held by their 
Lordships of the Supreme Court in this 
ease that:— 
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“The Act thus sets up a complete 
machinery for the investigation of those 
matters upon which the jurisdiction of 
the Controller to order eviction of a 
tenant depends and it expressly marks 
his order final and subject only to the 
decision of the Commissioner. The Act 
empowers the Controller alone to decide 
whether or not there is non-payment of 
rent. and his decision on that question 
is essential before an order can be passed 
by him under Section 11.” 


Their Lordships further observed:— 


“Therefore, even if the Controller 
may be assumed to have wrongly de- 
cided the question of non-payment of rent 
which by no means is clear, his order 
cannot be questioned in a civil court.” 


It is manifest on a perusal of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 referred to above 
that under Section 18 (3) of that Act 
the decision of the Commissioner and 
subject only to such decision an order 
of controller was final and it could not 
be questioned in any court of law whe- 
ther in a suit or other proceeding by 


way of an appeal or revision, Such is. 


not the case in the Bihar Land Reforms 
Act, 1950 with which we are concerned 
in the present case. There is nothing in 
the Bihar Land Reforms Act, 1950 which 
makes the order passed by the Collector 
under Section 6 (2) of the Act a final 
order. Section 8 of the Act provides that 
an appeal against any order of the Col- 
lector under sub-section (2) of Section 5 
Shall lie to the prescribed authority not 
below the rank of an Additional Collec- 
tor. Rule 8 of the Bihar Land Reforms 
Rules recites that an appeal against an 
order of the Collector shall lie (i) if 
such order is passed by any officer be- 
low the rank of an Additional Collector, 
to the Additiona] Collector; (ii) if such 
order is passed by any Additional Col- 
lector, to the Collector of the district, 
and, (iii) if such order is passed by the 
Collector of a district. to the Commis- 
sioner of the Division. There is no pro- 
vision in the Act similar to Section 18 
(3) of the Bihar Buildings (Lease, Rent 
and Eviction) Control Act, which lays 
down that such an order passed by the 
Collector under Section 6 (2) of the Act 
cannot be questioned in any civil court. 
Our attention has been drawn to Section 
35 of the Act which lays down that no 
suit shall be brought in any civil court 
in respect of any entry in or omission 
from a compensation, assessment-rol] or 
in respect of any order passed {under 
Chapters JI to VI or concerning 
any matfer which is or has already been 
the subject of any application mad=2 or 
proceeding taken under the said Chap-~ 
ters. The contention of Mr. Chatterji is 
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that under Section 35 of the Act the 
proceed:ngs before the Collector cannot 
be challenged in any civil court. I do 
mot agree wita the contention urged by 
Mr. Chatterji. Section 35 of the Act 
just referred to above only bars the 
jurisdiczion of the civil court to enter- 
tain any suit in respect of the order 
passed under Chapters II to VI of the 
Act. In this case. the defendants have 


‘challenged the entry in the rent-roll, 


Ext. 1) which has been prepared in the 
mame cf the plaintiff. The defendants 
have not filed this suit. The position 
would have been different if the defen- 
dants had filed the suit assailing the 
order of the Collector made under Sec- 
tion 6 (2) of the Act. In the instant case 
the. suit has been filed by the plaintiff- 
appellant and in my opinion Section 35 
of the Act will not stand as a bar to 
the objection raised by the defendants 
in the suit assailing the entry in the 
rent-roll, Ext. 10. specially when it is 
urged that the order passed by the Cir- 
cle Officer is incorrect on the face of 
it. The Circle Officer had clearly no juris- 
diction to treat the plaintiff as a raiyat 
with respect to the disputed land and 
fix fair rent in the mame of the plaintiff 
unless >n the date of vesting the land 
in suit was in khas possession of the 
plaintiff within the meaning of Section 
2 (k) and Section 6 (1) of the Act. It 
is manifest from what has been discus- 
sed akove thaz the plaintiff has not been 
able to prove his khas possession over 
the disputed land on the date of the | 
vesting, 


12. Their Lordships of the Sup- 
reme Court in the case of R. B. R. 
Krishna v. S. K. Shaw, ILR 30 Pat 329 
= (AF 1951 SC 115) referred to above 
has qioted with approval the observa- 
tion of Sir James Colville in the Colo~ 
nial Bank of Australasia v, Villan, re- 
ported in (1874) 5 PC 417 at p. 443 which 
is as follows:— 


“According:y. the authorities........... 
establish that an adjudication by a J udge 
having jurisdiction over the subject- 
matter is, if no defect appears on the 
face af it, to be taken as conclusive of 
the fects stated therein: and that the 
Court of Queen’s Bench will not on cer- 
tlorari quash such an adjudication on 
the ground that any such fact, however 
essential. has been erroneously found.” 
This cbservation of Sir James Colville 
in that case proves that an adjudication 
by a Judge having jurisdiction over the 
subieci-matter is to be taken as conclu- 
sive if there is no defect on the face of 
it. In tne case before us it will appear 
that the order passed by the Circle Offi- 
eer is clearly incorrect on the face of 
the rezord as already pointed out above 
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and so such an erroneous order on the 
face of it cannot be said to be conclu- 
Sive and as such it can be challenged in 
a civil court. 

13. It is further urged on behalf 
of the appellant that the defendant-res- 
mondents have, also not been able to 
establish their title over the disputed 
land and they are at best in possession 
over this land as trespassers and as such 
the appellant is entitled to evict them 
from the disputed land. It is true that 
on the evidence on the record the defen- 
dants have also failed to prove any 
semblance of title over the disputed land 
and their possession over the disputed 
land was that of mere trespassers. But 
this circumstance will not, in my opinion 
entitle the plaintiff to get a decree for 
recovery of possession over the land in 
question. It is only land in khas posses- 
sion of the proprietor which is saved 
from vesting in the State under Section 
6 of the Act. It is decided in the case 
of Suraj Ahir v, Prithinath Singh, 1963 
BLJR 1 = (AIR 1963 SC 454) that “the 
right to recover possession from the 
trespasser also got vested in the State.” 
In this circumstance the plaintiff has no 
right to recover possession over the 
property in dispute. The learned counsel 
sonearing on behalf of the appellant has 
no doubt placed reliance on the cases of 
Bhubneshwar Prasad Narain Singh v. 
Sidheshwar Mukherjee. AIR 1971 SC 
2251; Budhan Singh v. Babi Bux. AIR 
1970 SC 1880; Nainsingh v. Koonwariee, 
AIR 1970 SC 997; Raja Sailendra Nara- 
yan Bhanj Deo v. Kumar Jagat Kishore 
Prasad Narayan Singh, AIR 1962 SC 
914; Maharaja Pratap Singh Bahadur v. 
Thakur Manmohan Dey, AIR 1966 SC 
1931 and Himmatrao v, Jaikisandas, AIR 
1966 SC 1974 in support of his conten- 
tion that the appellant is entitled to 
get a decree for recovery of possession 
over the disputed land. In my opinion, 
the facts of these cases can easily be 
distinguished from the facts of the pre- 
sent case and I hold that these decisions 
are inapplicable to the facts of the pre~- 
sent case, 

14. In view of what has been ob- 
served above. the plaintiff-appellant has 
not been able to establish his case and 
as such he is not entitled to any decree. 
In the result, the appeal fails and is 
accordingly dismissed; but on the facts 
and in the circumstances of the case, it 
is directed that the parties will bear 
own costs of this Court. 


SHAMBHU PRASAD SINGH, J. :— 
15. In my opinion. the question whe- 
ther the appellant has got title to the 
suit pronertv is not free from difficulty. 
True it is that, as found by the courts 
below ‘he was not in possession on the 
date of the vesting of his interest as 
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intermediary in the State of 
Bihar under the Bihar Land 


Reforms Act (hereinafter referred to’ as 
‘the Act’) and, therefore, according to 
the decision of the Supreme Court in 
1963 ELJR 1 = (AIR 1963 SC 454) his 
right to recover possession from the tres- 
passer also got vested in the State. But, 
rightly or wrongly, the Circle Officer, 
@s an agent of the State passed an 
order under Section 6 (2) of the Act 
assessing the rent in his name and thus 
recognising him as a raiyat. It has been 
contended by learned counsel for the 
respondents that in absence of a regis- 
tered document, the appellant, who was 
mot in possession could not get any title 
to the suit lends on the basis of that 
order. No doubt, a settlement not evi- 
denced by a registered document, but 
made by acceptance of rent by issuing 
rent receipt. does not confer any title 
on the settlee, unless it is accompanied 
by possession. But, here the settlement 
is not by mere issuance of rent receipt 
as wes usually done by the landlords. 
The Circle Officer had statutory power 
to pass an order under Section 6 (2) of 
the seid Act for assessment of rent and, 
I do not think, it will be proper to hold 
that an order of assessment of rent will 
mot confer title on the person in whose 
favour rent is assessed. if he is not or 
not put in khas possession. I have used 
the words ‘khas possession’ as it is ordi- 
narily understood and not as defined in 
the Act. The Act makes the scope of 
khas possession wider, An intermediary 
even if not in actual possession, has to be 
deemed to be in khas possession for 
the purposes of the Act in certain cases. 
The Act therefore. does not merely re- 
iterate the law of the land on the efore~ 
Said question. 


16. It has, however, been con~ 
tended on behalf of the respondents 
that as the appellant was not in khas 
possession even according to the defini- 
tion of the term in the Act, the order 
unde? Section 6 (2) passed by the Circle 
Officer could not confer any title upon 
him. In this connection, another impor- 
tant question arises for consideration. 
Can a person having no title to the suit 
land challenge the validity of the order 
passed under Section 6 (2) of the Act? 
If the intermediary had right to recover 
the land on the date of the vesting. that 
right also vested in the State and an 
agen> of the State has recognised the 
intermediary as a raiyat. Authority of a 
recognised agent to do certain things 
can be challenged by the principal him- 
self or his successor-in-interest, It can~ 
not be challenged by a third “party. Of 
course, a person having got title to the 
property can challenge the validity of 
an ect by the agent not on the ground 
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of want of authority in the agent, but 
on the ground that the principal himself 
has got no title to the property. Section 
35 of the Act. which has already been 
referred to in the judgment of my learn- 
ed brother, lays down that no suit shall 
be brought in any civil court in resvect 
of any entry in or omission from a com- 
pensation assessment-roll or in respect 
of any order passed under Chapters II 
to VI or concerning any matier which 
is or has already been the subject of 
any application made or proceeding 
taken under the said chapters. The res- 
mondents. even if they had title to the 
property could rot have challenged the 
order under Section 6 (2) of the Act 
massed by the Circle Officer as plaintiffs, 
except on the ground of jurisdiction in 
the Circle Officer or some wrong assump- 
tion made by him with regard to juris- 
dictional facts. If they could not have 
challenged the order.as plaintiffs. can 
they be allowed to challenge it as de- 
fendants? That is another question which 
arises for serious consideration in the 
case. Does Section 35 of the Act dar 
merely q claim in respect of matters 
enumerated therein by the plaintiff or 
does it bar even such a claim by the 
defendant? I do not propose to go into 
all these questions in this appeal, and 
have deliberately refrained from expres- 
sing any view on the question of plain- 
tiffs title to the suit property on the 
basis of the order of assessment of rent 
passed by the Circle Officer in his favour 
under Section 6 (2) of the Act, and 
agreeing or disagreeing with the view 
expressed by my learned brother Mu- 
kharji, J. on the questions referred to 
in this paragraph and the preceding 
paragraph of my judgment. I agree with 
my learned brother, Mukhariji. J. that 
this appeal be dismissed on the ground 
that the appellant has failed to prove 
possession and dispossession as alleged 
by him. According to him, as stated in 
paragraph 9 of the judgment of my 
learned brother. the original plaintiff 
was in possession of the basis (sic) of the 
land in suit on the date of the vesting 
and shortly after it, -the responderts 
surreptitiously entered into the land and 
on being asked by her to vacate it. they 
requested her to allow them to culti- 
vate the land as hataidar, This case has 
been disbelieved by the court below. 
According to the case of the respon- 
dents, they were coming in exclusive 
possession of the disputed land in their 
own. right adversely to the plaintiff who 
mever came in possession over it. They 
also denied to have taken adhbatai a 
settlement of the disputed land from the 


plaintiff. In the circumstances. it was 
for the appellant wo prove either tke 
case as made out in the plaint or at best 
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that the original plaintiff was disposses< 
sed some time within 12 years of the 
institution of the suit. The evidence led 
on behalf of the appellant is merely as 
to dispossession as alleged in the plaint, 
and, as stated earlier, that has been dis~ 
believed. He cannot now be allowed to 
make out a new case that the possession 
of the respondents before the date of the 
vesting was thet of adhbataidar and 
thus permissive, The suit, therefore, has 
rightly seen dismissed by the courts 


below. 
Appeal dismissed. 
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Brijlal Yacav, Petitioner v. The 
State of Bihar end others, Respondents. 

Civil Writ Jurisdiction Case No. 404 
of 1971, D/- 28-2-1973. 

Index Nete:— (A) Bihar Panchayat 
Raj Act (7 of 1948), Section 55 — Ex- 
pression Panch’ in — Includes Sarpanch. 


Brief Note:— (A) It was contended 
that the prohibition in the Section viz. 
that Executive Committee members are 
not eligitle to be ‘Panch’ was applicable 
only to post of ‘Panch’ and not to that of 
‘Sarpanch’. 

Held, Section 2 (p) defining Sarpanch, 
Section 49 providing for Constitution of 
Gram Panchayats and election of Pan- 
chas and Rule 14 of the Election Rules 
prescribing total number of Panchas in 
e grampanchayat. read together make it 
very clear that Sarpanch is also one of 
the penchas, therefore, the prohibition 
in Section 55 was applicable also to the 
post of Sarpanch. Hence Mukhia or 
member of executive committee is not 
eligible tc become a Sarpanch. 

(Paras 6, 7, 8, 9) 

Index Note :— -(B) Bihar Panchayat 
Raj Act (7 of 1948), Section 55 — Mere 
election as Executive Committee member 
constitutes no disqualification under’ — 
For contesting election of Panch/Sar- 
panch, 

Brief Note:— {B} Person elected as 
executive committee member does not 
become a member thereof until he enters 
office on taking oath administered under 
the Act. Therefore. the disqualifica~ 
tion to >e a panch (which expres- 
sion includes Sarpanch) is mot at- 
tracted by a person who is elected but 
has mot been administered oath of office 
as an Executive Committe member. 
(X-Ref:— Constitution of India, Arti- 
cles 226/227.) (Paras 10 to 14) 

Index Note:— (C) Bihar Panchayat 
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plies only at stage subsequent to nomi- 
nations and election of panch. 

Brief Note:— (C) Rule 21 of Bihar 
Panchayat Election Rules provides for 
eligibility in respect of election to the 
post of panch/sarpanch. While it speci- 
fically refers to disqualifications under 
other provisions e.g. Section 79, it does 
mot cover within its ambit disqualifica- 
tion in Section 55. The disqualification 
in Section 55 is operative only when a 
person is to become a panch/sarpanch 
after he is nominated and elected as such 


- and it applies only when person enters . 


upon his office as Mukhia or executive 
committee member on oath being ad- 
ministered. 1954 BLJR 371 (DB). Relied 
on, (X-Ref:— Constitution of India, 
Art. 226/227). (Paras 15, 16) 

Index Note:— (D) Bihar Conduct of 
Business of Panchayat and Appointment 
of Executive Committee Rules, 1960, 
Rules 31 and 32 — Executive Committee 
does not enter upon its office unless pres- 
cribed oaths are administered. 


Brief Note :— (D) Section 2 (e). Sec- 
tions 10 and 11 of the Act when read 
with Rules 31 and 32 make it clear that 
Mukhia. Up-mukhia and other members 
of the executive committee enter upon 
their respective offices only when they 
have taken the prescribed oaths. Rule 31 
provides for administration of oaths to 
Mukhia and Up-mukhia and Rule 32 pro- 
vides that other members are to be ad- 
ministered oaths by the Mukhia. Hence 
none becomes executive member auto- 
matically on being elected — (X-Ref:— 
Sections 2 (e). 10. 11 of Bihar Panchayat 
Rai Act (7 of 1948). (Paras 10, 11) 

M/s, Janardan Sinha and Raghubansh 
Singh, for Petitioner; Tara Kant Jha; 
> C. and Jagarnath Jha, for Respon- 

ents. 


MADAN MOHAN PRASAD, J.:—- 
This is an application under Articles 226 
and 227 of the Constitution of India for 
issue of an appropriate writ directing the 
inclusion of the name of the petitioner 
in the list of duly nominated candidates 
for the election to the post of Sarpanch 
of the Katsakra Gram Panchayat in the 
following circumstances. 


2. The general election of the 
aforesaid Gram Panchayat within Police 
Station Chandan in the district of 
Bhagalpur, was to be held in the year 
1970. The petitioner filed his nomination 
on the date fixed therefor for the post 
of a Member of the Executive Commit- 
tee. The nomination papers received for 
the posts of such Members were equal 
to the number of seats. As regards the 
post of Mukhia and Sarpanch, however, 
the number of duly nominated candidates 
was more than one in each case and as 
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qualification to be a panch under — Ap- 
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such poll was necessary, The election 
was, however stayed and a fresh pro- 
gramma was published according to which 
the date for filing of nomination paper 
for the post of Sarpanch was the 25th of 
March, 1971. The petitioner thus filed 
his nomination paper for the post of 
Sarpanch. The Election Officer rejected 
his nomination paper on the ground that 
he had already been elected a Member 
of the Executive Committee and was 
thus not eligible to contest the election 
for the post of Sarpanch. Being 
aggrieved with this order the petitioner 
filed an objection petition before the sub- 
divisional Magistrate under rule 23 (4) 
of the Bihar Panchayat Election Rules 
(hereinafter referred to as ‘the Rules’). 
The subdivisional Magistrate also held 
that the petitioner was debarred in view 
of Section 55 of the Bihar Panchayat Raj 
Act (hereinafter referred to as ‘the Act’) 
to contest the election for the post of 
Sarpanch as he had been declared elected 
Member of the Executive Committe. 
Hence this application. 


3 The petitioner has further 
Stated that he was the Sarpanch of the 
aforescid Gram Panchayat continuously 
Since tae year 1962 and that he continued - 
to be so at the date of the filing of his 
nomination paper for the membership of 
the Executive Committee and even there 
after gt the date of filing his nomination 
paper for the post of Sarpanch and con- 
tinues to be so. It is also said that the 
oath of office of a Member of the Execu- 
tion Committee had not been administer- 
ed to him and on that account he was 
not a Member of the Executive Commit- 
tee at the date of filing of the nomina-~ 
tion paper for the post of Sarpanch. 


4, Learned counsel for the peti- 
tioner has urged firstly that the bar in 
Section 55 does not apply to Sarpanch 
because it refers to the Panches alone 
and “Sarpanch” is not included within 
the texm “Panch” and secondly that the 
petitioner had not become a Member of 
the Executive Committee for the reasons 
that the oath of office had not been ad~- 
ministered to him and also because the 
Executive Committee had not been con= 
stituted until the date of nomination for 
the post of Sarpanch. Learned counsel 
for the State of Bihar has, however, con~ 
tended that the disqualification applies 
to the Sarpanch as much as to the Pan- 
ches end that the administration of the 
oath of office is immaterial in view of 
the fact that a person became Member 
of the Executive Committee as soon as 
he is declared to have been elected to 
that post. g 

5. This appears to be a case of 
first impression as it is stated by counsel 
for both parties that the points raised in 
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this case have not been subject-matter 
of decision so far. 

6. In order to appreciate the first 
point it is necessary to refer to the rele~ 
vant provisions of Section 55 of the Act 
which is as follows :— 

“Members cf Executive Committee 
not eligible to be ‘Panches’, No Mukhiya 
or other members of the Executive Com- 
mittee shall be eligible to be a ‘Panch’. 
In view of the language employed in this 
section it has been urged that this is @ 
disqualification for election to the post of 
a Panch and not to that of a Sarpanch. 
In this connecticn learned counsel has 
placed the various provisions of the Act 
where there appear to be reference to 
Sarpanch and Panch. On that basis it 
has been argued that distinction has been 
drawn between a Sarpanch and a Panch 
throughout the Act, that their rights and 
duties are different. that their methods 
of election are different and, therefore, 
the word “Panck” used in Section 55 of 
the Act cannot be said to include the Sar- 
panch and thus there is no prohibition 
against a Mukhia or other Member of the 


Executive Committee becoming a Sar- 


panch. 


7. Section 2 (p) gives the defini-: 


tion of “Sarpanch” which is as follows :— 
t 'Sarpanch’ means the head Panch 
elected under Section 51 who presides 
over the Gram Cutcherry.” 
There is. however, no definition of the 
term “Panch”. Chapter VII of the Act 
deals with the establishment, powers, 
duties and the procedure of Gram Cut- 
cherry and Benches thereof. Section 49 
which falls in this chapter provides for 
the constitution of “Gram Panchayat” 
and election of ‘“Panchas.” The relevant 
portion of Section 49 is as follows :— 
“Constitution of ‘Gram Panchayat’ 
and election of Panches—1). Every ‘Gram 
Panchayat’ shall, for the purposes of 
discharging the judicial functions im- 
posed upon it by or under this Act estab- 
lish a ‘Gram:Cuicherry’ consisting of a 
panel of nine ‘Panches’ including the 
‘Sarpanch’ out of which four panches 
‘shall be elected by the ‘Gram Panchayat’ 
and four ‘Panches’ shall be nominated 
by a joint meeting of the ‘Sarpanch’, all 
the elected ‘Panches’ and all the elected 
members of the Executive Committee ex- 
cluding the ‘Mukhiya’ in such manner as 
may be prescribei by rules made in this 
behalf”, 
Reference may also be made to Rule 14 
of the Rules which says that the “total 
number of the Fanches who shall form 
the panel of Panches of a Gram Cut- 
cherry of the Panchayat shall be nine 
including, the “Sarpanch” (underline 
mine). Reading these provisions of the 
Act it is quite clear that according to the 
definition the Sarpanch is very much a 
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Panch being a head Panch. It is also clear 
from ‘Section 49 and Rule 14 that the 
Gram Cutcherry is to consist of nine 
Panches including the Sarpanch. There 
is thus no doubt left that the Sarpanch 
is also a Panch and he has been expressly 
so included within the term in Section 49 
and Rule 14. Although the Act does not 
provida any definition of the term 
‘Panck”, reading the aforesaid provisions 
of the Act it is quite clear that a Sar- 
panch is basically a Panch with certain 
additicnal rights and higher status be- 
ing tha head amongst the Panches. In 
my view it is immaterial for the purposes 
of finding out whether the term “Panch” 
includes a “Sarpanch”, that they have 
been mentioned differently, they have dif- 
ferent powers or duties or that the 
method of their election provided for is 
different from each other. It may be men- 
tioned in this connection that the Sar- 
panch and four Panches are elected by 
the Gram Panchayat in the same manner. 
Four Panches are, however, nominated. 
It is cpen to the legislature to provide 
for such difference in respect of diffe~ 
rant persons though they may be belong~ 
ing to the same class. One amongst the 
Fanches is the Sarpanch. The Legisla~ 
ture has thought ft to provide for more 
powers and duties for him than for any 
other Panch, he being the Chief amongst 
them. This by itself would not suggest 
that tte Sarpanch is not a Panch at all. 
Am arzument like that is excluded in 
view cf the definition of Sarpanch and 
the previsions of Section 49 of the Act. I 
am, therefore. cf the view that the term 
*Panches” used in Section 55 of the Act 
includes the Sarpanch as well. 


8. In this connection learned coun- 
sel for the petitiorer has urged that prior 
to the amending Act of the year 1959 
according to the provisions of the Act, a 
Sarpanzh was to be elected from amongst 
the Panches, but after the amendment 
Section 51 of the Act now provides for 
the eleztion of a Sarpanch from amongst 
the members of the Gram Panchayat but 
there was no consequential amendment 
ta Section 55 of the. Act and the very 
fact that the Legislature did not add the 
word ‘Sarpanch” in Section 55 after the 
amendment of Section 51 of the Act 
shows that the Legislature did not in- 
tend to apply the prohibition for the post 
of Sarcanch. I am unable to accept this 
argument. When the Legislature has 
clearly laid down that the Sarpanch is 
also ore of the Panches the non-addi- 
tion of the term “Sarpanch” would not 
point out the intention attributed to the 
Legislature. In view of the provisions 
of the Act referred to above the prohibi- 
tion does apply to the post of Sarpanch 
in the absence of any provisions of law 
to the contrary. 
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. 9, Reading the preamble of the 
Act one finds that the Act has been passed 
to establish and develop local self Gov- 


„ernment in the village communities and 


to organise and improve their social and 
economic life. In order to achieve the 
first object executive and judicial func- 
tions are to be exercised by the Gram 
Panchayat. The two functions appear to 
have been kept separate from each other 
and are to be exercised by the Executive 
Committee and the Gram Cutcherry res- 
pectively. The Mukhia is to be the head 
of the Executive Committee and the Sar- 
panch the head of the Gram Cutcherry. 
section 55 is intended to make the ex- 
ecutive ineligible to occupy a judicial 
post, It is absurd to argue that the head 
of the executive. namely. the Mukhia, 
and the other’ members of the executive 
are eligible to become the head of the 
judiciary i.e. Sarpanch but not a subordi- 
nate member thereof namely. a Panch, 
The entire- scheme of the Act in this res- 
pect has to be taken into consideration to 
find out the intention of the Legislature 
and in my opinion, it supports the con- 
clusion that the intention of the Legis- 
lature was not to allow the Mukhia and 
members of the executive to be eligible 
to become a Sarpanch or a Panch. In 
order to give a harmonious construction 
to the different provisions of the Act re- 
lating to the constitution of the Execu- 
tive Committee and the Gram Cutcherry, 
the election of the Mukhia and the Sar- 
panch and of the members of the Execu- 
tive Committee and the Panches, the 
only proper reading of Section 55 is that 
the prohibition applies as much to the 
post of Sarpanch as to the post of a 
Panch. 


10. Coming now to the second 
point the question arises whether a per- 
son becomes a Member of the Executive 
Committee on the declaration of the re- 
sult of the election or after entering 
upon the office. having taken the oath 
of office. In the present case admittedly 
the number of duly nominated candidates 
for the post of Members of the Executive 
committee was equal to the number of 
posts to be filled. Rule 26 of the Rules 
provides that if the number of duly 
nominated candidates is equal to the 
number of seats the Election officer shall 
declare all such candidates to be duly 
elected to fill those seats. There is no 
averment in the petition that there was 
no such declaration. Reading the orders 
of the Election Officer and the Sub- 


_. divisional Magistrate one finds that they 


have stated the declaration to have been 
made. Thus I must proceed on that foot- 
ing. Learned counsel for the State has 
lurged that as soon as the petitioner was 
declared elected. he became a Member 
of the Executive Committee for all pur- 
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poses. I am unable to accept this con- 
tention. The provisions of the Act which 
I am going to discuss hereafter show 
clearly that a person does not become a 
Member of the Executive Committee at 
the date of his election. Section 2 (e) 
defines the “Executive Committee” and 
says that it means the Executive Com- 
mittee consisting of Mukhia elected under 
Section 10 and Members appointed under 
Section 11. Section 11 lays down that 
the Executive Committee shall consist of 
the Mukhia, four Members to be elécted 
by the Gram Panchayat and four mem- 
bers to be appointed by the Mukhia in 
Sub~section (2) 
of Section 11 says that the term of the 
office of a Member of the Executive Com- 
mittee shal] be five years, four years and 
three years respectively in the case of a 
Gram Panchayat of the first class. second 
class and third class. The term, however, 
begins with effect from the date of elec- 
tion of the Mukhia. Reading Section 11 
as a whole it is quite obvious that the 
Executive Committee is not even pro- 
perly constituted so long as the Mukhia 
is not elected. The term of the Mem- 
bers of the Executive Committee also, 
therefore, starts with the date of the 
election of the Mukhia. It is, therefore, 
difficult to accept the contention that a 
person elected to be a Member of the 
Executive Committee becomes a Mem- 
ber of the Executive Committee by the 
mere declaration of the result of the 
election even though the Executive Com- 
mittee is not properly constituted at all 
at that date. 


ii. Reference may be made next 
to. Rule 31 of the Bihar Conduct of Busi- 
ness of Panchayat and Appointment of; 
Executive Committee Rules, 1960. Ac- 
cording to this rule the Mukhia Up- 
Mukhia and other members of the Ex- 
ecutive Committee are required at the, 
time of entering upon thelr offices to 
make and subscribe before persons named 
therein. an oath or affirmation in the}. 
form mentioned in that rule. The next’ 
Rule 32 lays down that before a Mem- 
ber of the Executive Committee enters 
upon his office the Mukhia shall ad- 
minister to him the oath of secrecy 
in the form given therein. It is quite 
obvious. therefore. that a Member of the 
Executive Committee cannot be said to 
have entered upon his office unless he 
has made or subscribed an oath or af- 
firmation bearing allegiance to the Con- 
stitution of India and has been adminis- 
tered an oath of secrecy. In my view, 
a person does not become a Member of; 
the Executive Committee till then. 
am, therefore. unable to accept the con~ 
tention that as soon as a person is = 


clared elected to the post of a Member 
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of the. Executive Committee he becomes 
-ja Member thereof and becomes subject 
to the disqualification mentioned in Sec- 
tion 55 of the Act, 


12. The next question which arises 
is whether Section 55 provides for a dis- 
qualification by which a person becomes 
ineligible to be nominated for the post ‘ 
at the time of general election, or is it a 
disqualification which applies at a subse- 
quent stage. In this. connection the 
scheme and constitution of the Gram 
Cutcherry must be borne in mind. Ac- 
cording to Rule 14 of the Election Rules 
the Sarpanch who is the head-Panck and 
-the four Panches are to be elected fram 
amongst the Members of the Panchayat. 
Let us see as to who is a person eligible 
to be nominated for election to the pest 
of a Sarpanch or Panch. Rule 21 con- 
tains the relevant provisions. 

It is as follows :— 


"Disqualification for election etc. (1) 
A person shall not be qualified for elec- 
tion. nomination or appointment, as the 
case may be, es a Mukhiya, member of 
the Executive Committee/Sarpanch or 
Panch, if he is in arrears of any tax, 
toll, fee or rate due from him to the 
Panchayat for a period of three months 
after a notice, requiring payment of such 
arrears has been duly served upon him 
by the panchayat. The production of a 
money order raceipt showing payment 
of the amount mentioned in the notice 
in -favour of the Panchayat shall be 
deemed to be sufficient proof of payment 
of any tax, toll, fee or rate due from the 
person to the Panchayat: 


Provided that where -a candidate 
claims that a notice requiring payment 
of the arrears of any tax, toll, fee or 
rate due from him to the Panchayat hes 
mot been served upon him, he shall be 
given an opportunity to pay the amount 
due from him and upon such paymert 
the Election Officer shall cause a receipt 
to be granted to him for the amount paid 
and then he shall not be disqualified for 
the purposes of election, nomination of 
appointment as the case may be. 

(2) Any person entitled to vote under 
three rules and who is not subject to 
any disqualification under Section 79 or 
sub-rule (1) shell be qualified for filing 
nomination paper for being elected as a 
Mukhiya or member of the Executive 
Committee or Sarpanch or Panch. 


(3) Each candidate shall, either in 
person or by his proposer, deliver to the 
Election Officer nomination paper duly 
completed in Form A and subscribed by 
the candidate himself as assenting to tha 
nomination and by a qualified perscn as 
proposer. 

(4) Any person entitled to vote under 
these rules and who is not subject to any 
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disqualification under Section 79 or under 
sub-rule (1) shall be qualified to sub- 
a as proposer of any one candidate 
only. 


(5) Election to the office’ of the 
Mukhiya. Sarpanch, Panch, Member of 
the Executive Committee, as the case may 
‘be shall be deemed to be different elec- 
tions for the ourposes of this rule. 


-(6) Every nomination paper filed 
under sub-rule (3) shall be accompanied 
with a nomination fee of rupees twenty 
for the post of Mukhiya or Sarpanch and 
rupees ten for the post of Panch or Mem- 
ber of the Executive Committee, as the 
case may be. For members of the Sche- 
duled Tribes and Scheduled castes the 
aforesaid fee would be rupees ten for the 
office-of Mukhiya end Sarpanch and 
rupees five for the office of Panch or 
Member of the Executive Committee: 


Provided that when a person has- 
been nominated by more than one nomi- 
nation paper. not more than one nomi- 
nation fee would be required to be paid. 

‘(D The nomination fee shall be de- 
posited— 

(a) in cash to the Election Officer at 
the time of filing nomination paper who 
shall cause a receipt to be granted to 
him. and shalj subscribe on the nomina- 
tion paper giving the receipt number. as 
endorsement to the effect that the nomi- 
nation fee has been paid in cash; or 


(b) in a Government treasury or sub- 
treasury under head ‘LII-Mise. Receipt 
under the Panchayat Act Fees, Fines and 
forfeiture under Bihar Panchayat Raj 
Act, 1947 — Other receipts.’ 


(8) The nomination fee deposited 
under sub-rule (7) shall not be refund- 
able in any case.” 

It will thus appear that under sub- 
rule (1} he must not be in arrears of any 
tax. toll, fee or rate due from him to the 
Panchayat. Sub-rule (2) allows any per- 
son entitled to vote and not subject to 
any disqualification under Section 79 or 
sub-rule (1) of Rule 21 to file his nomi- 
mation paper for being elected as a 
Mukya or Member of the Executive 
Committee or Sarpanch or Panch. It will 
appear that persons entitled to vote for 
ihe election of Mukhiya or Sarpanch are 
those who are included in the voters list 
“mder rule 5, i.e, persons who are in- 
cluded in the electoral roll of an Assemb- 
ky Constituency relating to the area con- 
cerned and for the election of panch and 
Member of the Executive Committee, per- 
sons entered in the said electoral roll 
appertaining t¢ a particular ward are to 
constitute the voters list, It has to be 
noted thus that rule 21 enables all such 
persons the right to be nominated for the 
aforesaid posts unless they suffer from 
the disqualifications mentioned in sec- 
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tion 79 or rule 21 (1). It is significant 
that the disqualification mentioned in 
Section 55 has not been mentioned in 
rule 21. 


13. Let us turn to the other four 
Panches who are to be nominated. They 
are to be nominated at a joint meeting 
of the Sarpanch and the four elected 
Panches and the elected members of the 
Executive Committee excluding the 
Mukhia. According to Rule 16 of the 
Election Rules the Sarpanch is to con- 
vene the joint meeting within 21 days of 
the election of the Sarpanch, the Pan- 
ches and Members of the Executive Com- 
mittee. It is further provided by Rule 16 
that the persons to be nominated must 
not be “subject to any disqualification 
either under Section 4 or Section 79 or 
under Rule 21 of these Rules”. It is 
again significant to notice that Section 55 
ue. not been mentioned even in this 
rule. 
tents of Rule 21. Section 4 of the Act 
provides that every Gram Panchayat 
shall consist of all persons enrolled as 
electors in so much of the electoral roll 
or rolls of an assembly constituency of 
the State of Bihar for the time being in 
force as relates to the local areas com- 
prised within the limits of the Gram Pan- 
chayat. Therefore a person has to be 
such an elector in order to be able to be- 
come a Panch. Section: 79 provides that 
a person shall be disqualified for elec- 
tion, nomination or appointment as a 
Mukhiya. member of the Executive Com- 
mittee, Sarpanch or Panch” If such-per- 
son is subject to any of the disqualifica- 
tions mentioned in that section. It-is thus 
obvious that wherever the Legislature 
has provided for any disqualification in 
respect of nomination, election or ap- 
pointment it has used clear language to 
that effect. Section 55, however, does 
not use the words “disqualified for elec- 
tion. nomination or appointment.” The 
words used in this section are “shall be 
eligible to be a Panch”. l 


14. In this connection it will be 
relevant to notice that the Up-Mukhia 
and the Up-Sarpanch are also to be elect- 
ed. R. 57 of the Election Rules provides 
for the same. Rule 58 provides for nomi- 
nation papers for these posts to be re- 
ceived by the Mukhia and the Sarpanch. 
Rule 59 lays down as follows :— 


“Qualification for Up-Mukhiya and 
Up-Sarpanch— 


(1) Any duly elected or nominated 
member of the Executive Committee shall 
be qualified for election as a Up-Mukhiya 
and similarly any duly elected or nomi- 
nated Panch shall be qualified for elec- 
tion as a-Up Sarpanch. : 
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We have already noticed the con- 
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(2) Any duly elected or nominated 
member of the Executive Committee or 
any duly elected or nominated Panch 
shall be qualified to subscribe as proposer 
or seconder to One nomination paper res- 
pectively for the office of Up Mukhiya or 
Up Sarpanch and no more. - 


(3) Each candidate shall. whether in 
person or by his proposer or seconder 
deliver to the Mukhiya or the Sarpanch 
between the hours fixed under Rule 58. 
a nomination paper in the following form 
subscribed by the candidate himself as 
assenting to the nominator and by two 
duly elected or nominated members of 
the Executive Committee in ease of Up 
Mukhiya or two duly elected or nomi- 
nated Panches as proposer and Seconder 
in case of Up Sarpanch.” 


It is significant to notice that the rule- 
making authority have used the words 
“any duly elected or nominated.” If a 
person were to become a member of the 
Executive Committee or a panch merely 
by his election. the use of the words 
“duly elected or nominated” would be 
superfluous. 


15. It will also be relevant to 
notice the provisions of Rule 23 of the 
Election Rules. Sub-rule (2) provides 
that the Election Officer may reject any 
nomination paper on any of the follow- 
ing grounds, namely “(i) that the candi- 
daté is disqualified from being chosen to 
fill the vacancy under Section 4 or Sec- 
tion 79 or sub-rule (1) of Rule 21; or (ii) 
that the proposer is disqualified from sub- 
scribing a nomination paper under sub- 
rule (4 of Rule 21; or (iii) that there has 
been any failure to comply with any pro- 
vision of these rules; or (iv) that the 
signature or thumb mark of the candi- 
date or of any proposer has been obtain- 
ed by fraud”. It is again obvious there- 
from thet a candidate is disqualified if 
he suffers from any of the disqualifica- 
tions mentioned in Section 4, Section 79 
or sub-rule (1) of Rule 21. There is no 
mention of Section 55 here and the dis- 
qualification mentioned in Section 55 has 
not been stated to be disqualification on 
which ground a nomination paper may 
be rejected. 


16. It will thus appear that the 


‘disqualification under Section 55 of the 


Act is not meant to apply to the stage 
of nomination or election. It appears to 
be intended to apply at a subsequent! 
Stage, i.e. when the Mukhia and the 
Memb2rs of the Executive Committee 
have already been elected and have en- 
tered upon their offices. It is at this 
stage that a person who has already be- 
come a Member of the Executive Com- 
mittee or a Mukhia cannot be eligible 
to become a Panch. And a person does 
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not become a Mukhia or Membér of the 
Executive Committee as long as he has 
not taken the oath of office. This view 
of ‘mine receives support from a Bench 
decision of this Court in the case of 
Jagarmath Singh v. Rameshwar Prasad 
Tripathi reported in 1954 BLJR 371.. In 
that case some of the Panches had not 
taken the oath of office before entering 
upon their duties as required. by Rule 33 
of the Bihar Conduct of Business of 
Panchayat and Appointment of Execu- 
tive Rules, 1949 and had held the trial 
of the petitioner of that case. The trial 
* was held to be without jurisdiction as 
the constitution of the Bench was illegal. 
It seems to me that that is why the Le- 
gislature has not used the words “shall 
be disqualified for nomination, appoint- 
ment or election” in Section 55 as used 
in Section 79 of the Act or in Rule 2i. 
In my view therefore, the disqualifica- 
tion mentioned in Section 55 does not 
attach to a person who has been merely 
elected to be a Member of the Executive 
Committee, He does not by mere elec- 


tion as such become disqualified to file . 


a nomination for the post of Sarpanch 
or Panch. It is quite conceivable that 
election of Members of the Executive 
Committee and the Mukhia may be held 
earlier and they may enter upon their 
office before the Constitution of the 
Gram Cutcherry or the election of the 
Sarpanch andthe four Panches. It is 
in such a case chat the disqualification 
may apply after the Mukhia or the 
Members of the Executive Committee 
have entered upon their offices, 


17. A contrary view cannot be 
taken for another reason, The Act itself 
provides that there shall be general elec- 
tion for these posts after the term of 
the office expires. If a person is a Mukhia 
or a Member of the Executive Commit- 
-tee during a current year and his term 
of office is going to terminate and gene- 
ral elections are to be held, can it be 
said that such a Mukhia or a Member of 
the Executive Committee is debarred 
from offering himself for election after 
the expiry of his term. If that were to 
be held, it would mean that if a person 
- is ca Mukhia or a Member of the Execu- 
‘tive Committee today he is debarred 
from being a Panch even though he may 
cease to be a Mukhia or a Member of 
_the Executive Committee by the next 
election, If the disqualification were to 


apply in this manner it would be deny- 


ing the right of a person to contest elec- 
tion for different posts at different gene- 
ral elections. This could not be the in- 
tention of the Legislature for the simple 
reason it would violate the rights of a 
Member of the Gram: Panchayat either 
to be a Mukhia cr a Member: of the 
Executive Committee or a Panch at cif- 
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ferent elections. It would also thus mean 
a disqualification for the sittings Mem-~ 
bers of the Executive Committee or: sit- 
ting Mukhia with respect to the next 
general election. That cannot possibly be ~ 
the intent of Section 55. The only rea- 
sonable interpretation possible in the 
case is that after a general election 
when a person becomes a Mukbia or a 
Member of the Executive -Committee 
and enters -upon his office he shall not 
be eligible to become a Panch. 


18. There is-another reason which 
Supports my conclusions aforesaid. It 
appears from Section 50 of the Act that 
the term of office of a Sarpanch is res«* 
pectively five years,- four years and 
three years in the cases of Gram Pan- 
chayat of the first, second and third class 
and includes any further period which 
may elapse between the expiry of the 
said period and the date on which the 
next Gram Cutcherry is established. The 
Gram Cutcherry is established, as stated 
earlier, after the election of the Sars 
panch ‘and the four Panches and the no- 
mination of the other four Panches at 
the joint meeting. The Sarpanch is thus 
to continue in office until the next Sar- 
panch takes over from him. Such a Sar- 
panch is not debarred from ‘seeking elec- 
tion to another office in the Gram Pan- 
chayat at the next election. Supposing 
an existing Sarpanch is a candidate for 
the office of the Membership of the Exe- 
cutive Committee at the next election 
and he is declared elected, would it 
mean that he has become a Member of 
the Executive Committee while he is 
a Sarpanch? If the declaration of the 
result of the election were to have the 
effect of his becoming a Member of the 
Executive Committee then obviously he 
could not continue to be a Sarpanch as 
well as a Member of the Executive Com- 
mittee, That would result-in a conflict 
between the relevant provisions of the 
Act entitling any elector to seek election 
tc any post under Rule 21 (2) and Sec- 
tion 50 in respect of the term of office 
of such person. In the same manner the 
term of office of a Member of the Exe- 
cutive Committee under Section 11 of 
the Act is the same as in the case of 
Gram Cutcherry and includes the fur- 
ther period -which may elapse between 


‘the expiry of the aforesaid period and 


the date on which the next Mukhia as- 
sumes charge o? his office. The Execu- 
tive Committee consists of the Mukhia 
and eight other members. The same 
result would follow if it were to be held 
that the person elected to be the Mukhia 
becomes a Mukhia immediately on the 
declaration of the result because he 
has also to cortinue for such further 
period as may elapse between the ex- 
piry of the fixed period and the date 
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on which the next Mukhia has assumed 
charge of office. 

19. Having given my most anxi- 
ous consideration to the matter I am of 
the view that Section 55 does not have 
the effect of debarring any person who 
is a Mukhia or a Member of the Exe- 
cutive Committee from seeking election 
to the post of Sarpanch or Panch at the 
next election. 


20. In the circumstances of thè 
present case I find that the petitioner 
was continuing to act as a.Sarpanch be- 
cause a fresh election for Sarpanch had 
not taken place. During his continuance 
as such Sarpanch he had been elected 
a Member of the Executive Committee. 
He had not, however, taken oath and 
had not thus become a Member of the 
Executive Committee, Further the Exe- 
cutive Committee itself had not been 
constituted fully till then, because the 
election of the Mukhia had not taken 
place, Even for that reason he could not 
be deemed to have become a Member of 
the Executive Comimittee simply because 
of the declaration of the result at the 
election, Therefore. his nomination 
paper had undoubtedly been illegally 
rejected. The order passed by the Elec- 
tion Officer and the 
pistrate rejecting his nomination paper 
cannot, therefore, be sustained. 


21. In the result, this application 
is allowed and the orders aforesaid are 
quashed. The election authorities are 
directed to include the name of the peti- 
tioner in the list of duly nominated can- 
didates provided there is no other valid 
objection to the acceptance of the nomi- 
nation paper. In the circumstances of 
this case. there will be no order for 
costs, 

Application allowed. 
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Commodities —— Other than grains — Pri- 
ces and Stocks (Display and Control) 
Order (1967), Cl. 6 — Orders under — 
Orders of State Government directing 
tyre dealers to sell the tyres of specified 
varieties only on permits granted by 
local officer, are not ultra vires cl. (6) 
on the ground that they are prohibitory 
in nature and not regulatory. 


AQ/GQ/C499/73/LGC 


P. T. D. Assen. v. Dt. Magistrate 


Subdivisional Ma-. 


Pat, 469 


Brief Note: (A) By the impugned 
orders there has been no ban whatso- 
ever with regard to the sale of tyres of 
buses and trucks of a specified variety. 
The orcers have only the effect of regu- 
lating the sale of tyres of buses and. 
trucks of a specified variety to specified 
persons. The orders, therefore, in essence, 
are regulatory measures and not prohi- 
bitory in nature. (Para 7) 


The. underlying purpose of the im- 
pugned orders is to regulate the distri- 
bution of tyres of trucks and buses of 
specified varieties so that the genuine 
persons might not heve the difficulty in 
obtaining the tyres, The object is not 
to prohibit the dealers in tyres from 


- carrying “on their trade or business in 


tyrés.even -for a.single day. AIR 1972 
All 401. Rel. on; 1896 AC 88, Distin- 
guished. ~“ - (Para 7) 

Index Note:— {BY Bihar. Essential 
Commodities — Other than foodgrains — 
Prices and Stocks (Display and Control) 
Order, 1967, Cl. 6 — Orders under — 
Orders conferring power to grant permit 
on committee consisting of high rank 
officers and representatives of Associa- 
tion of trucks and bus owners and of 
Tyre and Tube dealers, cannot be said 
to be discriminatory — (X-Ref:— Con- 
stitution of India, Art. 14). _ 

Brief Note:—- (B) Merely because 
some diszretion has been given to the 
Committee to issue permit it cannot be 
said that the power is discriminatory and 
abuse of such power cannot be assumed. 
The Committee consists of not only the 
officials but also representatives of the 
District Truck Owners’ Association, Dis- 
trict Bus Owners’ Association and Tyre 
end Tube Dealers’ Association. Thus in 
the Committee there are representatives 
of the Bus owners, the Truck owners 
and dealers in tyre and tube -to look 
after their interest. It is not expected 
that such a committee will not discharge 


its functions properly. AIR 1971 SC 474, 


Rel. on. (Paras 8 and 10) 


Index Note:— (C) Bihar Essential 
Commedities — Other than feedgrains — 
Prices and Stocks (Display and Control) 
Order (1967), Ci. 6 — Order under — 
Order lifting control in respect of all 
tyres except Nylon tyres and 5% extra 
rubber tyres — Validity of. 


' Brief Note:— (C) Where it was an 
admitted position that there was’ small 
supply of and large demand for Nylon 
tyres and 5% extra rubbér tyres, the 
Government was justified in passing the 
order to lift the control in respect of 
all tyres except Nylon tyres and 5% 
extra rubber tyres. It cannot beesaid the 
impugned order was issued by the State 
Goverrment without forming an opinion 
that it was necessary or expedient to 
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issue the order. AIR 1967 SC 295 «nd 
AIR 1969 SC 707, Distinguished. 

(Para 9) 
Ceses Referred: Chronological Paras 


AIR 1972 All 491 = ILR (1972) 2 

All 53. State of U. P. v. Suraj 

Bhan Pande 7 
AIR 1971 SC 474 = (1971) 2 SCR 

871. Chinta Lingam v. Govt. of 

India . 8 
AIR 1969 SC 707 = (1969) 3 SCR - 

aie Rohtas Industries Ltd. v. 

D. Agarwal 9 

AR 1968 SC 343 = (1968) 1 SCR 

274, K. L. Gupta v. Bombay Mu- 

nicipal Corpn. > B 
AIR 1967 SC 295 = (1966) Supp 

SCR 311. Barium Chemicals Ltd. 

v. Company Law Board g 
AIR 1957 5C 397 = 1957 SCR 233, 

Pannalal Binjraj v. Union of India 8 
AIR 1954 SC 224 = 1954 SCR 803, 

Dwarka Pd. Laxmi Narain v. State 


of U. P, 
1896 AC 88 = 65 LJPC 4. Munici- 


pal Corporation of the City of 
Toronto v. Virgo 
C. W. J. C. 1722/71: 
Basudeva Pd, Prabha Shankar 


Mishra, Rajindra Pd. Singh and Ganesh 
Pd. Singh, for Petitioners; Nagendra Pd. 
Singh (Govt. Pleader No. III). Keshav 
Shrivastava and Karuna Nidhan Keshav, 
for Respondents, 


C. W. J. C. 46/72 


' Basudeva Pad.. Rajindra 

Singh, Prabha. Shankar Mishra - and 
Krishna Murari, for Petitioners; Biren- 
dra Prasad Singh. Abhoy Kumar Singh 
and Karuna Nidhan Keshav, for Res- 
pondents. 


S. N. P. SINGH, J.:— These two 
writ applications have been heard toge- 
ther as common questions of fact and 
law are involved in them and they are 
Pon disposed of by this common judg- 
men 


2. In C. W. J. C. No, 1722 of 1971 
petitioner No. 1 is Patna Tyre Dealers’ 
Association and petitioners 2 to 5 are 
the office-bearers of the said Association. 
Petitioners 2 to 5 are also individual 
dealers in tyres having their: business in 
Patna. In C. W. J. C. No. 46 of 1972 the 
three petitioners- are the truck owners. 
The petitioners of C. W. J. C. No. 1722 
of 1971 had initially challenged the vali- 
dity of the orders of the District Magis- 
trate, Patna, dated the 20th of February, 
1971 (Annexure 1); dated the 9th July, 
1971 (Annexure 2) and dated the 13th of 
December, 1971 (Annexure 4). They had 
also challenged the validity of the order 
of the State Government dated the 6th 
of December. 1971 (Annexure 5), In 
C. W. J. C. No. 46 of. 1972 the petitioners 


Prasad 


P. T. D. Assen, v. Dt. Magistrate (S. 


N. P. Singh J) AIR. 


had only challenged the validity of the 
order of the State Government dated the 
6th of December, 1971. a copy whereof 
has been made Annexure ‘1’ to that writ 
application. It appears that the Govern- 
ment subsequently modified the order 
dated the 6th of December, 1971. by’ an 
order dated the 17th of March, 1972. a 
copy whereof has been made Annexure 
‘17’ to the reply filed by .the petitioners 
to the counter-affidavit filed on behalf 
of the respondents in C.W.J.C,. No, 1722 
of 1971. At the time of the hearing of 
these two writ applications,- only the 
validity of the order of the State Gov- 
ernment dated the 17th of March, 1972, 
as contained in Annexure 17. read wi ith 
the order of the State Government dated 
the 6th of December, 1971 (Annexure 5 
to C. W. J. C. No. 1722 of 1971 and An-~. 
nexure 1 to C.W.J.C. No, 46 of 1972) was 
challenged. 


3. In exercise of the powers con- 
ferred by Section 5 of the Essential Com- 
modities Act, 1955 (Act 10 of 1955) here- 
inafter to be called “the Act”, the Cen- 
tral Government by Notification ` No 
S. O, 1844 dated the 18th of June. 1966; 
delegated the powers to the State Gov- 
ernment to make orders under Section 3 


‘(1) of the Act to provide for the matters 


specified in clauses (d). (e), (f), (g). h) 
(i), (ii) and (j) of sub-section (2) thereof 
in relation to al] the commodities other 
than foodstuffs and fertilisers on cer- 
tain conditions, The Governor of Bihar 
in exercise of the powers conferred bv 
Section 3 of the Act read with the order 
of the Government of India in the 
Ministry of Commerce published under 
Notification No. S. O, 1844 dated the 
18th of June, 1966, and with the prior 
concurrence of the Government of India 
made the Bihar Essential Commodities— 
other than foodgrains—Prices and Stocks 
(Display and Control) Order, 1967 (here- 
inafter to be celled “the Control Order”) 


by Notification No. G.S.R, 1. dated the 
20th of January, 1967, published in the 
Bihar Gazette Extraordinary dated the 


2nd of March, 1967. By that Control 
Order certain commodities were pla-ed 
in Schedule I and certain commodities 
were placed in Schedule II. By Notifi-a- 
tion No, S.O. 2878, dated the 22nd of 
August, 1968, the Central Government in 
exercise of the powers conferred by sub- 
clause (xi) of clause (a) of Section 2 of 
the Act declared “Tyres and tubes of 
cars and tractors” as an essential com- 
modity for the purposes of the said Act 
(vide Annexure ‘C’ to the counter-affida~ 
vit filed on behalf of the respondenis in 
C.W.J.C. No, 1722 of 1971), By Notifica- 
tion No. S.O. 85, dated the 3rd of Jaru- 
ary. 1969. the Central Government in 
exercise of the powers conferred by sub- 
clause (xi) of clause (a) of Section 2 of 
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the Act made amendment in the notifi- 
cation dated the 22nd of August 1968, 
and for the entry “Tyres and tubes of 
cars and tractors” the following was 
substituted, namely. “Tyres and tubes of 
cars, buses, vans, trucks, 
other category whatsoever, tractors and 
tractor-trollies” (vide Annexure ‘B’ to 
the -counter-affidavit filed on behalf of 
the respondents in C.W.J.C. No. 1722 of 
1971). By a notification dated the 18th of 
December, 1970. published in the Bihar 
Gazette Extraordinary, dated the 22nd 
of December, 1970. the State Govern- 
ment in exercise of the powers confer- 
red by Section 3 of the Act added a num- 


ber of items in Schedule II of the Con- 


trol Order including “tyres and tubes of 
cars. buses, jeeps vans, trucks, automo- 
biles of any category whatsoever, trac- 
tors and tractor-trollies’, Clause 6 of 
the Control Order, which is relevant for 
our purpose, reads as follows:-—— 


(1) The State Government may. by 
order. regulate the distribution of any 
scheduled commodity specified in Sche- 
dule II by any manufacturers, producer 
or distributor in such area or areas and 
in such manner as may be specified. 


(2) Every manufacturer. producer or 
distributor shall comply with any direc- 
tion issued by the State Government 
under sub-clause (1). 

(3) Every distributor, dealer or agent 
shall. on receipt of a scheduled: commo- 
dity specified in Schedule II supplied by 
any manufacturers, producer or distribu- 
tor, as the case may be, whether in pur- 
suance of an order made under sub- 
clause (1) or otherwise, shall distribute 
the same in the area concerned in ac- 
cordance with any direction issued bv 
the officer authorised by the State Gov- 
ernment in this behalf.” 


It appears that in exercise of the powers 
conferred under sub-clause (3) of clause 
6 of the Control Order, the Governor 
of Bihar authorised all the District Ma- 
gistrates to exercise the powers specified 
in clause 6 within the local limits of 
their respective jurisdiction by Notifica- 
tion No. S. O. 182 dated the 6th of Feb- 
ruary, 1971 (vide Annexure ‘D’ to the 
counter-affidavit filed on behalf of the 
respondents in C.W.J.C. No. 1722 of 
1971). 


å. As stated in C.W.J.C. No. 1722 
of 1971, the District Magistrate of Patna 
on or about the 22nd of February. 1971, 
issued an order. in exercise of the powers 
conferred upon him under sub-clause (3) 
of clause 6 of the control order. A copy 
of that order has been made Annexure 
'? to that writ application, The order 
shows that all the tyre distributors, 
dealers and agents of the Patna district 
were directed to submit in the Rationing 


automobiles, . 
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Office, Patna, (1) immediate return show- 
ing the existing stock of nylon’ tyres 
and 5% extra rubber tyres of trucks: 
and (2) regular return of ali subsequent 


arrivals of the above tyres in the stock. 


They were further directed that they 
would not sell such tyres in any ‘other 
manner than the one prescribed by the 
District Magistrate, They were also di- 
rected to maintain a stock register show- 
ing daily opening balance, arrival, sale 
and closing balance of such stock of 
tyres. On the 9th of July, 1971, the Dis- 
trict Magistrate of Patna issued another 
order in modification of the above order 
(Annexure 1) under the same provisions 
of the Control Order. By that order the 
distributors and dealers of tyres were 
directed to furnish in the Rationing Off- 
ce, Patna (1) immediate return showing 
particulars of the tyres of 5% extra 
nylon, ordinary nvlon and 5% extra 
rubber tyres received in their stock since 
lst June, 1971 in the pro forma prescrib- 
ed in office letter No. 39 dated 11-5-1971, 
and (2) regular weekly returns for week 
ending Saturday in respect of all subse- 
quent arrivals of the above categories of 
tyres. They were directed to maintain 
daily accounts showing the opening 
balance receipt. sales and the closing 
balance of such tyres. 


There was a further direction that 
they would sell freely 50% of the stock 
of those _tyres in the open market and 
the remaining 50% of the same would be 
sold against permits issued by the Special 
Officer, Rationing Patna, or the Deputy 
Rationing Officer, Patna. A copy of that 
order has been made Annexure ‘2’ to 
the writ application. On the 13th of 
December, 1971, the District Magistrate 
issued another order under sub-clause 
(3) of clause 6 of the Control Order 
directing all the tyre distributors and 
dealers of Patna District to furnish in 
the Rationing Office, Patna, with imme- 
diate effect, daily returns showing parti- 
culars of (100%) tyres and tubes of 
trucks and- buses in their stock in the 
pro forma detailed in that order. They 
were directed to maintain daily stock 
register in the pro forma separately for 
tyres and tubes, There was also a direc- 
tion that all the tyres and tubes should 
be sold on permits issued by the Spe- 
cial Officer, Rationing, or the Deputy Ra- 
tioning Officer, Patna. By that order the 
previous order dated the 9th of July, 
1971 (Anmexure 2) was modified. A copy 
of that order has been made Annexure 
‘4’ to the writ application. 

5. The State Government on the 
Sth of December, 1971. issued a circular 
letter to all the District Magisteates. A 
copy of. that circular letter has been 
made Annexure ‘5’ to C.W.J.C. No. 1722 
of 1971 and Annexure ‘1’ to C.WJ.C. No. 
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46 of 1972. That circular letter embodies 
the direction of the Government relat- 
ing to the control over the distribution 
of tyres of trucks and buses. The follow- 
ing decisions irter alia, of the Govern- 
ment are contained in that circular 
letter : 

(1) That with immediate effect there 
would be full control over all tyres. and 
tubes of trucks and buses; 

(2) That the tyre dealers would sell 
the tyres of trucks and buses only on 
permits granted by the Local Supply 
Officer and there would be no free sale 
of tyres of trucks and buses; 


(3) That the ‘distribution of tyres and 
tubes would be done by a committee con- 
sisting of (i) the Additional Collector 
(incharge of supply), the Chairman. (ii) 
the District Supply. Officer: (ili) the De- 
puty Superintendent of Police in charge 
of Motor Vehicles; (iv) one member of 
the District Truck Owners’ Association; 

(v) one member of the District Bus 
Owners’ Association: (vi) one member of 
the Tyre Dealers’ Association and (vii) a 
local Press representative. 


In paragraphs 5 to 12 of the said circu- 
lar letter certain guidelines have been 
given for the distribution of tyres. It 
appears that the Government subse- 
quently by an order contained in circu- 
lar letter dated the 22nd of January. 
1972, made certain modification in the 
order as contained in the circular letter 
dated the 6th of December, 1971. The 
Government ultimately took the decision 
to lift the control in respect of all tyres 
except nylon tyres and 5% extra rubber 
tyres. The decision of the Government 
was conveyed by the circular letter dated 
the 17th of March, 1972 (Annexure 17 
to the reply to the counter-affidavit filed 
on behalf of the respondents in C.W.J.C, 
No, 1722 of 1971'. According to that cir- 
cular letter the distribution of nylon 
tyres and 5% extra rubber tyres is to 
be made by the same committee as men- 
tioned in the circular. letter dated the 
6th of December, 1971, and in accord- 
ance with the directions as contained in 
the circular letter dated the 22nd of 
January, 1972. Further, according to this 
circular letter the dealers are given the 
permission to sell even. the ‘aforesaid two 
varieties of tyres if permits are not 
issued within fifteen days of the receipt 


of the submission of returns by the 
dealers. Á 
6. The validity of the order of 


the Government as contained in Anne- 
xure 17 read with the order as contaired 
in Annexure 5 of C.W.J.C. No. 1722 of 
1971 and Annexure 1 of C.W.J.C. No. 46 
of 1972 has been challenged on behalf of 
the petitioners -on the following three 
grounds : i 
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A.I. R. 


(1) That the impugned order is ultra 
vires clause 6 of the Control Order. 

(2) That the order is discriminatory 
Zor the reason that it invests arbitrary 
discretion in tae authority to issue per- 


mit on one dealer and not to issue per- 


mit on any other dealer within the period 
of 15 days resulting in adverse economic 
“mpact on different tyre dealers in diffe- 
zent ways. f , 

(3) That the impugned order (Anne- 
xure 5 of C.W.J.C. No. 1722 of 1971 and 
Annexure 1 of C.W.J.C. No. 46 of 1972) 
as modified by the order (Annexure 17 


of C.WJ.C. No. 1722 of 1971) is ultra 
vires Section 3 of the Act. vE 

7. Mr. Basudeva Prasad. who 
argued the case on behalf of the peti- 


tioners in C.W.J.C. No. 1722 of 1971. de= 
yelooed the first point in this way. 
Under clause § of the Control Order the 
state Government has been authorised 
only to regulate the distribution of any 
echeduled commodity and not to prohibit 
the distribution of such a commodity by 
€ manufacturer or dealer. The orders of 
the State Goverrment imposing restric- 
fions on-the sale of the tyres of buses 
end trucks without permit even for a 
period of 15 days from the date of the 
receipt of the return has the effect of 
prohibiting the dealers in such tyres from 
selling them. Learned counsel in support 
cf his contention relied on a decision of 
the Judicial Committee of the Privy 
Council in the case of Municipal Corpo- 
ration of the City of Toronto v. Virgo 
reported in 1895 AC 88. In that case the 
question for decision was whether sub- 
s2ction (2a) of the by-law was validly 
made by the Corporation of the City of 
Toronto. Sub-section (2a) was in the 
following words: 


“No person named and specified in 
sub-section (2) of this section (whether a 
licensee or not) shall after the first day 
o- July, 1892, prosecute his calling or 
trade in any of the following streets and 
portions of streets in the City of 
Toronto.” f 


Tae Corporation had the statutory power 
tc make by-law “for licensing, regulat- 
ing and governing” hawkers etc. Their 
Lordships of the Judicial Committee 
wnile dealing with the question whether 
under.a power to pass by-laws “for re- 
gtlating and governing” hawkers etc., 
the council could prohibit hawkers from 
plying their trace at all in a substantial 
and important portion of the city made 
th2 following observations: 

“Wo doubt the regulation and gov- 
ernance of a trade may involve the 
imposition of restrictions on its exercise 
both as to time and to a certain extent 
as to place where such restrictions are 
in the opinion of the public authority 
mezessary to prevent'a nuisance or for - 
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the maintenance of order. But their 
Lordships think there is marked dis- 
tinction to be drawn between the prohi- 
bition or prevention of a trade and the 
regulation or governance of it, and in- 
deed a power to regulate and govern 
seems to imply the continued existence 
of that which is to be regulated or gov- 
erned.” 


It was argued in that case on behalf of 
the Corporation that the impugned by- 
law did not amount to prohibition be- 
cause hawkers and chapmen could still 
earry on their business in certain streets 
of the city. The above argument was 
rejected by their Lordships with the 
following observation: 


“The question is one of substance 
and should be regarded from the point 
of view as well of the public as of the 
hawkers. The effect of the bye-law is 
practically to deprive the residents of 
what is admitted the most important 
part of the city of buving their goods of 
or of trading with the class of traders 
in question.” 
In my opinion, that case is of no assist- 
ance to the petitioners as the facts were 
entirely different. In that case the haw- 
kers etc., were prohibited from carrying 
on their trade in eight streets in the city 
of Toronto which streets comprised the 
busiest and most important thorough- 
fares of the city. In the instant case 


there is no such prohibition by the im- ` 


pugned orders, The dealers in tyres for 
buses and trucks are only required to 
sell the tyres of specified varieties to 
persons holding permits for such tyres 
and to no others. The underlying pur- 
pose of the impugned orders is to regu- 
late the distribution of tyres of trucks 
and huses of specified varieties so that 
the genuine persons might not have the 
difficulty in obtaining the tyres. The ob- 
ject is not to prohibit the _ dealers in 
tyres from carrying on their trade or 
business in tyres even for a single day. 
The view which I have taken gets full 
support from the observation made bv 
a Bench of the Allahabad High Court in 
the case of the State of Uttar Pradesh 
v. Suraj Bhan Pande, AIR 1972 All 401. 
In that case the distinction between the 
scope of power to regulate and the scope 
of power to prohibit was pointed out in 
these words: 

“The power to regulate portrays 
the idea of control, governance and di- 
rection, while the power to prohibit 
conveys the sense of tbe imposition of 
a ban. or the placing of a restraint or 
restriction. The power ‘to regulate the 
production, supply and distribution of an 
essential commodity and trade and com- 
merce therein may easily 
and embrace the power te control or 
govern these matters by issue of licenses 


r- 
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and permiis, or in some other manner, 
or by controlling transport, ware-hous- 
ing or price, or by regulating sale to 
specified -persons or class of persons, or 
for maintenance of books. of accounts or 
for imposition of fees for issue of licen- 
ses and permits or for search and seizure 
of stock for contravention of any regu- 
lated matter or for other subsidiary and 
ancillary subjects. On the other hand, 
the power to prohibit conveys a wholly 
contrary idea, for example the imposi- 
tion of a total or partial ban or the 
imposition of certain restrictions with 
regard to production, supply and distri- 
bution of an essential commodity and 
trade and commerce therein.” 


By the impugned orders there has been 
no ban whatsoever with regard to the 
Sale of tyres of busés and trucks of a 
specified variety. The orders have only 
the effect of regulating the sale of tyres 
of buses and trucks of a specified variety 
to specified persons. The orders, there- 
fore, in essence. are regulatory measures 
and not prohibitory in nature. There is 
thus no substance in the first contention 
which hes been raised on behalf of the 
petitioners 


8. Now I proceed to consider the 
question whether there is any merit in 
the contention that the impugned orders 
are discriminatory. Mr, Basudeva Pra- 
sad Submitted that it is open to the 
committee to issue permit on some 
dealers in the specified tyres and not to 
issue permit on other dealers in such 
tvres and thereby to deprive those 
dealers in tyres on whom the permits 
are not issued from selling the tyres for 
a period of 15 days This argument, in 
mv opinion, is an argument of fear. if 
I may use that expression, and is based 
on. the assumption that the Committee 
which has been entrusted with the dis- 
tribution of permits will not discharge 
the functions properly and will favour 
some dealers. It is difficult to accept this 
contention. Merely because some dis- 
cretion has been given to the Committee 
to issue permit it cannot be held that 
the power is discriminatory and abuse 
of such power cannot be. assumed, As 
already stated, the Committee consists 
of not only the officials but also repre- 
sentatives of the District Truck Owners’ 
Association, District Bus Owners’ Asso- 
ciation and Tyre and Tube Dealers’ As- 
sociation. Thus in the Committee there 
are representatives of the Bus owners, 
the Truck owners and dealers in tyre 
and tube to look after their interest. It 
is not expected that such a committee 
will nct discharge its functions properly. 


It may be stated here that the Com- 
mittee has been functioning since the 
month of December 1971 but no con- 
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crete instances have been given to show 
‘hat ‘the Committee favoured some 
dealers during the period of last one 
year or so. The reply to the counter- 
affidavit of the respondents was filed by 
the petitioners on the 22nd of January, 
1973. when the hearing of the two cases 
had commenced. Copies of the represen- 
tations made on behalf of “Standard 
Tyres” of which petitioner Mo. 2 of 
C.W.J.C. No. 1722 of 1971 is a partner 
‘have been made Annexures 9, 10 and 11. 
There is no allegation in any of the 
annexures that the Committee favoured 
some dealers and gave them preferential 
treatment. Annexure 14 to the reply .to 
the counter-affidavit is a copy of a re- 


presentation dated the 2lst of January. - 


1972:. addressed to the Food Commis- 
sioner, Patna. on behalf of Patna Tyre 
Dealers’ Asscciation. In this annexure 
figures of stock of tyres held by the 
individual dealers of Patna have been 
given to show that the stock of tyres 
could not be sold for want of permit. 
In that representation a prayer was 
made to fix a maximum period of 3 days 
for the Rationing Office to issue permits 
on the basis of daily statement from 
dealers and to fix five days for the con- 
sumers to lift the tyres from dealers. 
There is. however, no allegation in An- 
nexure 14 that favour was ever shown 
by the Committee to any dealer. Anne- 
xure 15 is a copy of representation dated 
the 7th of February. 1972. of the Patna 
Dealers’ Association addressed to the 
Special Officer. Incharge Rationing. In 
that representation also no complain: 
was made that favour was being shown 
to some dealers in the matter of issue 
of vermits. Indeed Mr. Basudeva Prasad, 
learned counsel appearing for the peti- 
tioners, did not place before us any 
letters or representation in which such a 
grievance was made by any of the 
dealers or by the Association. 


I may refer here to the case of 
Chinta Lingam v. The Government of 
India, AIR 1971 SC 474. In that case one 
of the contentions which had been rais- 
ed was that the control orders imposed 
unreasonable restrictions on the right of 
the petitioners of that case to carry on 
trade as arbitrary powers had been con- 
ferred in the matter of issuing or with- 
holding permits and there were no pro- 
visions, for appeal or revision against 
refusal to grart a permit. Their Lord- 
ships of the Susreme Court repellec that 
contention with the following obser- 
vation : 


‘Tt is common ground that the ofS- 
“cers atthorised by the State Govern- 
ment are the District Collector and the 
Deputy Commissioner of Civil Supplies. 
These Officers cannot but be regarded as 
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of fairly high rank who are expected to 
discharge their duties in a responsible 
and reasonable manner. In Dwarka Pra- 
sal Laxmi Narain v, State of Uttar Pra- 
desh, 1954 SCR 803 = (AIR. 1954 SC 224) 
in which the provisions of Cl. 4 (8) of 
the U. P. Coal Control Order. 1953 which 
gave the licensing authority absolute 
power to grant or refuse to grant any 
licance (sic) were struck down on tae 
ground that a law which confers arbi- 
trary and uncontrolled power upon tne 
executive in the matter of regulating 
trade or business in normally available 
commodities must be held tọ be unrea- 
sonable. There the power could be exer- 
Cised by any person to whom the State 
Coal Controller might choose to delegate 
the same. The matter which has been 
stressed before us relates generally te 
the absence of any provision relating to 
appeal or revision in the Control Orders 
if the District Collector or the Deputy 
Commissioner of Civil Supplies refuses 
to grant a permit under clause 3 of the 
Order. In Dwarka Prasad’s case, 1954 
SCE 803 = (AIR 1954 SC 224) the dele-. 
gation could be made to any one which 
was certain-v a relevant factor in judg- 
ing the reasonableness of the impugned 
provision, But in the cases before us the 
permit is to be granted either by the 
State Government or by responsible 
officers of the rank of the District Col- 
lector or the Deputy Commissioner of 
Civi. Supplies. Indeed, Mrs. Pappu quite 
prorerly agreed that if the State Gov- 
ernment alone had the power to issue 
the sermits the challenge on the ground 
of unreasonableness of the restrictions 
would not be available. We consider 
that there is no bar to any of the ap- 
grieved parties approaching the State 
Government by means of a representa- 
tion for a final decision even if the mat- 
ter has been dealt with by the District 
Collector or the Deputy Commissioner 
of Civil Supplies in the first instance 
and the permit has been refused or 
wrongly withheld by those officers. In 
these circumstances the absence of a 


provision for appeal or revision can be 


of no consequence, At any rate it has 
been pointed out in more than one deci- 
Sion of this court that when the power 
had to be exercised by one of the highest 
officers the fact that no appeal has been 
provided for is a matter of no moment: 
(See K. L. Gupta v. Bombay Municipal 
Corporation, (1968) 1 SCR 274 at p. 297 
= (ATR 1968 SC 303 at p. 316). It may 
also 3e remembered that emphasis. was 
laid in Pannalel Binjiraj v. Union of 
India 1957 SCR 233 at p. 257 = (AIR 
1957 SC 397 at p. 408) on the power be- 


ing vested not in any minor official but 
in ton-ranking authority. It was said 
that though the power was discretionary 
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but it was not necessarily discriminatorv 
and abuse of power could not be easily 
assumed, There was moreover a pre- 
sumption that public officials would dis- 
charge their duties honestly and in ac- 
cordance with rules of law.” 

The above observation made. by their 
Lordships of the Supreme Court fully 
supports my view that the orders. can- 
nat be held to be discriminatory mereiy 
because certain discretion has been given 


to the Committee and abuse of power i 


cannot be assumed. 


9. Now remains to consider the 
last point which has been raised in the 
a application. It was submitted by 

r. 
mulgating an order under Section 3 the 
Central Government has to form an 
opinion that it is necessary or expedient 
to issue such an order. The condition 
prescribed by the first part of Section 3 
(1) of the Act is thus a condition prece- 
dent. It is only when the said condition 
is satisfied that the power to issue a 
regulatory order can be exercised by the 
Central Government. The State Govern- 
ment being the delegatee of the Central 
Government has similarly to form an 
opinion about the necessity or expedi- 
ency for issuing a regulatory order be- 
fore exercising the power to issue such 
an order. It must be made clear that 
Mr. Basudeva Prasad has not raised the 
contention that the condition prescribed 
by the first part of Section 3 (1) of the 
Act was not fulfilled and the State Gov- 
ernment did not form the opinion about 
the necessity or expediency for issuing 
a regulatory order before the Control 
Order, namely, the Bihar Essential Com- 
modities — other than foodgrains — Pri- 
ces and Stocks (Display and Control) 
Order, 1967, was made by the State 


Government, Therefore, it is not neces-, 


sary to go into that question, According 
to learned counsel, there is nothing to 
show that the impugned order (Anne- 
xure 5) as modified by Annexure 17, 
was issued by the State Government 
after forming an opinion that it was 
necessary or ‘expedient to issue. the order 
and as such the two orders are void. 


In support of his contention learned 
counsel relied on two decisions of the 
Supreme Court in the cases of Barium 
Chemicals -Ltd. v. Company Law Board, 
AIR 1967 SC 295 and Rohtas Industries 
Ltd. v. S. D. Agarwal, AIR 1969 SC 707. 
This point which has been canvassed on 
behalf of the petitioners has not been 
specifically raised in either of the two 
writ applications. There is no allegation 
whatsoever that no opinion was formed 
by the State Government that it was 
necessary or expedient to pass the im- 
pugned order as contained in Annexure 
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Basudeva Prasad that before pro- . 
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5 or Annexure 17. There are materials 
on the record to show that the State 
Government had the jurisdiction to pass 
the impugned orders. In paragraph 5 of 
the counter-affidavit filed on behalf of 
the respondents in C.W.J.C, No. 1722 of 
1971 it has been stated as follows: 

“In February, 1971 due to short sup- 
ply and large demand of tyres and tubes 
there arose an acule problem of law 
and order and steps had tc be taker. for 
the proper distribution of the same and 
the District Magistrates were authorised 
under sub-clause (3) of clause 6 of the 
Bihar Essentiai Commodities, other thar 
Foodgrains, Price and Stock (Dispiay and 
Control) Order 1367." 


‘The above statement made in paragrapon 


5 of the counter-affidavit has been denied 
in paragraph 5 of the reply to the coun- 
ter-affidavit,. As I have already stated 
this- reply to the counter-affidavit was 
actually filed on the 22nd of January, 
1973. when the hearing of the two cases 
had commenced. The respondents had, 
therefore, no opportunity to controvert 
the staternent made in paragraph 5 of 
the reply to the counter-affidavit. I 
may, however, point out that some of the 
petitions which have been filed on be- 
half of Patna Tyre Dealers’ Association 
themselves show that there was scarcitv 
of tyres of certain varieties. In the letter 
(Annexure 15 to C.W.J.C. No. 1722 of 
1971) datad 7-2-1972, which was sent on 
behalf of Patna Dealers’ Association ta 
the Special Officer Incharge Rationing, 
it ‘was stated as follows (vide para- 
graph 1): 

“That, actually the shortage is for 
particular brands of nylon tyres only 
and not of all truck/bus tyres, Your 
office records reveal that there is no de- 
mand for Sada tyres. Even Nylon and 

5% extra rubber tyres of less popular 
brands are not in demand. That is why 
permits for Sada tyres are not being 
taken by transporters from your office.” 
It appears from the letter dated the 26th 
of May. 1971, which was sent by the 
Patna Tyre Dealers’ Association to the 
Deputy Secretary, Department of Sup- 
plies and Commerce, Government of 
Bihar, Patna (Annexure 20 to C.W.J.C. 
No. 1722 of 1971) that there was a dis- 
cussion in the meeting attended by the 
officials of the Transport, Supply and. 
representatives of Tyre Dealers’ Associa- 
tion, Tyre Manufacturing Companies 
and Truck Operating Association of 
Patna and Patna City and others, and 
it was decided that— 


“In view of the small supply of and 
large demand for nylon tyres and 5% 
extra rubber tyres.. only trucks . regis> 
tered in Patna will be eligible for such 
supply, Truck with 14500 K.G. -R.L.W. 
and. above will be eligible for two nylon 
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tyres maximum at one time. Truck with 
10699 K.G. R.L.W. and above but below 
14500 K.G. B.L.W. will be eligikle for 
two 5% extra rubber tyres maximum 
at a time. The truck of other categories 
will get supply of ordinary tyres avail- 
able in the market.” 

Thus it is clear from Annexure 20 that 
it was an admitted position that there 
was small supply of and large demand 
for Nylon tyres and 5% extra rubber 
tyres, The Government, therefore. was 
fully justified in passing the impugned 
order (Annexure 17) in C.W.J.C. No. 1722 
of 1971. to lift the control in resvect of 
all tyres except Nylon tyres “and 5% 


extra rubber tyres. The petitioners aré,. 


therefore. not justified in making the 
grievance regarding the control over the 
distribution of Nylon tyres and 5% extra 
rubber tyres and that too only for a 
period of 15 days from the receipt of the 
returns filed by a particular dealer, For 
the foregoing reasons I do not find any 
substance even in the last contention 
which has been raised on behalf of the 
petitioners, ` 


10. Mr. Prabha Shankar Mishra, 
who argued C.W.J.C, No. 46 of 1972, 
adopted the arguments which were rais- 
ed by Mr. Basudeva Prasad appearing 
for the petiticners in C.W.J.C. No. 1722 
of 1971. Learned counsel further brought 
to our notice some of the allegaticns 
made in the reply to the counter-affida- 
vit filed by the respondents. As already 
stated. the reply to the counter-affidavit 
was filed on the 22nd of January, 1973. 
In paragraphs 9 and 10 of the reply to 
the counter-affidavit the following state- 
ments have been made: 


“9 That in the purported exercise of 


the power und=r the impugned order the: 


authorities have found from . amongst 
the transporters such beneficiaries who, 
for one reason or the other, sued(?) them. 
It would not te out of place to mention 
here that in the garb of regulating the 
distribution permits have been issued 
from the Patna office alone which made 
a farce of the control order. A schedule 
of the permits issued to some of the trans- 
porters is annexed herewith marked 
Annexure ‘2’ for identification and forms 
part of this affidavit.” 

‘10. That the fact that the petitioner 
(deponent) along with Messrs. Prasad 
Construction epplied for extra nylon 
- Tyres -and 5 per cent extra rubber 
tyres on 22-6-72 to the Superintending 
Engineer. Garga Bridge Project North 
Circle Hajipur, who forwarded that to 
the Rationing Officer on 25-6-72. But in 
“Spite off the said application made as 
early as June 1972. no tyre has been 
available to him till date. A copy of the 
said application along with the forward- 
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ing note of the Superintending Engineer 
is annexed herewith marked as An- 
nexure ‘3’ for identification and forms 
part of this affidavit.” 

Leerned counsel on the basis of the 
aforesaid statements made in the reply 
to the counter-affidavit - subrnitted that 
discriminaticns are being made in the 
matter of distribution of permits to 


the transporters. In my opinion it 
is difficult to hold on the basis 
of the statements contained in the 


two paragraphs and on Annexure 2 - 
that any discrimination is being made in 
the matter cf grant of permits. Merely 
beceuse no permit has been granted to 
Jagarnath Mishra (Petitioner no. 1) on 

application filed in the month of 
June, 1972, it cannot be inferred that 
preferential treatment has been given 
to cthers. It is quite probable that the 
requirements of others who had been 
granted permits were more urgent than 
that of Jagarnath Mishra (Petitioner 
No. 1). If petitioner No. 1 has any gri- 
evarce on the score that no permit has 
been granted to him although he filed 
an application in the month of June, 
1972 it is open to the petitioner to file 
a representation to the higher authori- 
ties for the redress of his grievance. On 
the basis of the statements, however, con- 
tained in paragraphs 9 and 10. it cannot 
be hald that there has been a discrimina- 
tion in the matter of grant of permit to 
the transporters and as such the order 
is discriminatory. I may state here that 
sufficient guidelines have been provided 
in the order dated the 22nd of January, 
1972 (Annexure B to the counter-affi- 
davit filed im C. W. J. C. no. 1722 of 
1971}. Accordirg to the guidelines a 
priority list has to be made on certain 
basis It was not argued before us that 
the basis for drawing the priority list is 
unreasonable. [ am, therefore, of the 
view that there is no scope for the arbi- 
trary exercise of power in the matter of 
grant of permits to the truck or bus 
owners. 


il. Having considered all the 
points which were raised on behalf of 
the petitioners in the two writ appli- 
cations, I find no merit in the two ap- 
plications. Both the writ applications are 


accordingly dismissed. In the circum- 
stances I would make no order as to 
costs. 

S. P. SINHA, J. :— 12. I agree. 


Petitions dismissed. 
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AIR 1973 PATNA 477 (V 60 C 149) 


SHAMBHU PRASAD SINGH AND 
A. N. MUKHARJI, JJ. 


Mossammat Sonekali Kuer and 
others, Appellants v. Srimati Bahuria 
Akashi Devi, Respondent. 


Appeal] from Appellate Decree No. 
532 of 1969. D/- 17-1-1973. against order 
of Siya Ram Sharma, S. J.. Palamau 
D/- 6-8-1969. 

Index Note:— (A) Civil P. C. (1908), 
S. 100 — First appellate Court’s finding 
of fact — No legal error in — Is bind- 
ing in Second Appeal. 

Brief Note:— (A) Contention that 
the impugned finding was wrong in law 
since it was arrived at by’ arithmetical 
calculation based on the evidence of two 
witnesses, a method deprecated by judi- 
cial decisions in respect of witnesses in 
India. was rejected observing that while 
the method was deprecated, the judicial 
decisions did not hold that such finding 
is wrong in law. The method may have 
-been erroneous but the finding cannot 
~be held as illegal on that score. The 
finding therefore was binding. AIR 1935 
PC 189; AIR 1968 Pat- 481. Referred. 

(Para 6) 


Index Note:— (B) Hindu Succession 
Act (1956), S. 14 — Widow becoming ab- 
solute owner under — is competent to 


sell her undivided interest in the DTO- 


perty. AIR 1968 SC 365, Applied. 


(Para 7) 
Index Note:— (C) Hindu Law — 
Mother’s share — Becomes ascertained 


onty on actual partition between sons or 
father and son. 

Brief Note:— (C) It was contended 
that had the daughter-in-law - claimed 
partition in father-in-law’s lifetime, the 


mother-in-law would have got in all 
two-thirds share i.e. 1/3rd of her own 
and 1/3rd of her husband. 

Held: No partition took place till 


the last male-holder’s (Father) lifetime 
and when the Hindu Succession Act, 
1956 came into force these widows were 
the only two persons entitled to pro- 
perty and their share would be half each. 

(Para 8) 


Cases Referred: Chronological Paras 


AIR 1968 SC 365 = (1968) 1 SCR 
476, Sukh Ram v. Gauri Shankar 7 
AIR 1968 Pat 481 = ILR 47 Pat 636. 
Bishwanath Gosain v. Dulhi 
Lalmuni 
AIR 1935 PC 199 = 38 Bom LR 1. 
Bhagwan Bakhsh Singh v. Ma- 
hesh Bakhsh Singh § 


Kailash Rai and Ashwini Kumar 
Sinha. for Appellants; B., P. Samaivar 
and R. S. Chatterii. for Respondent 


NQ/HQ@/B949/73/GKO 


Sonekali v. Bahuria Akashi Devi 


[Prs. 1-5] Pat, 477 


- JUDGMENT :— This Second Appeal 
by the defendants except No. 11 arises 
out of a suit for declaration of title and 
Tecovery of: possession with mesne pro~ 
fits in respect of schedule 2 property, in 
the alternative, a decree for partition in 
respect of Schedule 1 property. The suit 
was instituted by the transferee from 
defendani No. 11. 


2. One Jagdayal who. died in the 
year 1952 had five daughters and one 
son Lakhandeo. Lakhandeo had prede- 
ceased him. His widow is Sheomati, de~ 
fendant No. 11. By a registered sale 
deed dazed the 20th of May. 1959 she 
transferred Schedule 2 lands to the plain- 
tiff-respondent. Jagdayal’s widow Sone- 
kali is defendant No. 1 to the suit and 
she has also sold ‘portions of the pro- 
perty in dispute to defendants Nos. 7 to 
10, The four daughters of Jagdayal who 
are alive are defendants 2 to 5. Balkesh 
son of one of the deceased daughters of 
Jagdayal is defendant No. 6. Defendants 
12 to 15 are husbands of defendants Z 
to 5. One Ramlagan has been made de- 
fendant No. 16, to the suit. It is not 
quite apparent from the plaint why he 
was made a party to the litigation: per- 
haps he was a party in the proceedings 
under Section 145 of the Code of Cri- 
minal Procedure. 


3 Briefly stated the case of the 
plaintif-respondent is that Lakhandeo 
died ir. the year 1950 in jointness with 
his father Jagdayal. After Jagdayal’s 
death there was a partition between 
Sonela: and Sheomati at which the lat- 
ter got schedule 2 lands which were 
transferred subsequently to the plaintiff- 
respondent. After the execution of the 
Sale deed in her favour by Sheomati she 
came im possession of those lands but 
Subsequently she was dispossessed when 
en order in. favour of the defendants 
was wrongly passed in a proceeding 


‘under Section 145 of the Code of Crimi- 


nal Frocedure. She. however. averred 
that in case the court was of the opinion 
that there was no partition between 
Sonekali and Sheomati, a decree for 
partition may be passed. 2 


4, The case of the appellants was 
that Lakhandeo died sometime in the 
year 1343 Fs, before coming into force 
of the Hindu Women’s Rights to Property 
Act. Sheomati, widow of lLakhandeo, 
therefore, could not get any right, title 
and interest in the property in dispute. 
There was no partition between her and 
Sonekali as alleged by the plaintiff-res- 
pondent who never came in possession: 
of the property in dispute. They admit- 
ted. however. that the property in dés-. 
pute was a joint family property. 

5. The trial Court held that the 
plaintiff-respondent failed to prove that 
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' Lakhandéo died after 1937. It. further 
~ held that the property in dispute was 
joint family property and that there was 
‘,no partition between Sonekali and Sheo- 
mati. -Accordingly, it dismissed the suit. 
The lower appellate Court has affirmed 
` two of the findings of the trial Court 
that the property was joint family pro- 
: perty and that there was no partition. 
. Jt has however, held that Lakhandeo 
“died. after 1937 and, therefore, Sheomati 
did get an interest in the property’ in 
dispute. On these findings it has decreed 
- the suit so far as alternative relief for 
partition is concerned giving the plaintiff- 
respondent a moiety share in Schedule. 1 
property. 

6. Mr. Kailash. Rai appearing fer 
the appellants has firstly chatlenged the 
finding of the court of appeal below that 
Lakhandeo died after 1937. He has con- 
tended that the finding has been arrived 
at by arithmetical calculation on the 
basis of statements made by wo of the 
defendants’ witnesses, D.Ws. 7 and 11, 


and. therefore,.it was wrong in law. In 


support of his contention he has placed 
reliance on decisions in Bhagwan Bakhsh 
Singh v. Mahesh Bakhsh Singh (AIR 
. 1935 PC 199) and Bishwanath Gosain v. 
Dulhin Lalmuni (AIR 1968 Pat 481). In 
these decisions it has been observed that 
evidence as to time and date of witnes- 
ses of this country who are mostly illite- 
rate cannot be accepted to be arithmeti- 
cally correct, The practice of making 
arithmetical calculations and recording 
finding thereon or disbelieving a witness 
on the ground that the statements are 
not arithmeticaily correct has been de- 
precated, It has not. however. been held 
in either of these two decisions that if 
a final court of fact arrives at a finding 
on making arithmetical calculations on 
the basis of evidence of witnesses. the 
finding is wrong in law. It may be an 
erroneous reason on the part of the final 
court of fact for arriving at. a particular 
finding but the finding of fact so arriv- 
ed cannot-be held illegal on that score. 
Such a finding is binding on a Second 
Appellate Court. It is not. therefore, 
open to the appellants to challenge the 
legality of the finding of the lower ap- 
pellate Court as to the date of death of 
Lakhandeo. 


T. Mr. Rai has next urged that 
Sheomati had merely an undefined share 
in the property in dispute and transfer 
by her until that share was defined ky 
claiming a partition could not bind the 
estate. The transfer in favour of the 
plaintiff-respondent was made after com- 
inf into ferce of the Hindu Succession 
Act, 1956. In the case of Sukh Ram v. 
Gauri Shankar (AIR 1968 SC 365) it has 
{been held that a female who became full 
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owner after coming into force of thel 
Hindu Succession Act was competent to. 
sell her undefined interest for her own 
purpose without the consent of the malel. 
coparceners of her husband, Mr. Rai had 
drawn our attention to some decisions of 
the Supreme Court and this Court in 
which it has been held that the interest 
of a Hindu widow which she gets under 
the Hindu Women's Rights to Property 
Act, 1937 is liable to be increased or 
decreased so long she does not claim a 
partition and has submitted that the 
decisions of the Supreme Court in Sukh 
Rarn’s case is in conflict with those de- 
cisions. Mr. Rai was not able to place 
before us any decision either of the 
Supreme Court or any other Court which 
is directly in conflict with the dictum 
laid down in Sukh Ram's case where it 
nas been observed that no limitations . 
should be imposed on the powers of a 
Hindu female which the Parliament has 
not chosen to impose upon her by the 
Hindu Succession Act. The decision of 
the Supreme Court is binding on all 
Courts in Indie and, therefore it is noti. 
necessary to discuss the arguments ad- 
vanced by Mr. Rai in any further detail. 


8. Mr, Rai has lastly urged that 
the share of Sheomati could: be only 
one-third and not half and, therefore, 
the decree in favour of the plaintiff-res- 
pondent should also have been only in 
respect of the one-third share in the 
property. The basis for this contention 
of Mr. Rai is that after the deeth of 
Lakhandeo, on a partition between Sheo- 
mati and Jagdayal, Sonekali could have 
also got a share. Therefore, according to 
him. she is entitled to two-third share, 
one-third of her own and one-third of 
her husband. Sonekali, as stated earlier, 
is the widow of Jagdayal and mother of 
Lakhandeo, The fact whether she could 
get a share over and above that of her 
husband depends uvon the date of parti- ` 
tion of the property. The mother be- 
comes entitled to a share only when 
there is partition amongst the sons or 
between the father and the son. So long 


there is no partition the mother does 
not get a share, Irn the instant case. 
Sheomati did not separate and claim 


partition from Jagdayal so long he was 


alive, After Jagdayal’s death, when the 


Hindu Succession Act came into force. 
only Sonekali and Sheomati, two per- 
sons. were there who were entitled to 
the property and their share would he 
half and half. In Our opinion, therefore. 
the court of appeal below has rightly 
passed a decree for partition in respect 
of moiety share in this case and, it has 
not committed any error of law even, in 
that respect. No other argument was ad- 
vanced by Mr. Ral..-- >è te 
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9. In the result, we find no merit 
in the appeal and it is. accordingly, dis- 
missed with costs. 
eo Appeal dismissed. 


enee 


AIR 1973 PATNA 479 (V 60 C 150) 

SHAMBHU PRASAD SINGH AND 
A. N. MUKHARJI, JJ 

Jawahar Lal and others, Petitioners 
v, The Additionai Member, Board of Re- 
venue and others. Respondents. 

Civil Writ Jurdn. Case No. 1825 of 
. 1970. D/- 3-1-1973. 

Index Note: (A) Bihar Land Re: 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (1961), 
S, 16 (3) — (Pre-emptory) Reconveyance 
under — Right to — Accrues only when 
registration of sale deed is complete. 

-- Brief Note:~- (A) Registration is not 
complete til] the document is copied out 
in the prescribed register, Date of such 
copying out is material for accrual of 
night under S. 16 (3). (X-Ref:— Ss. 60, 
61. Registration Act). AIR 1969 SC 244 
and AIR 1972 Pat 407. Followed 

(Para 3) 

Index Note:— (B) Constitution of 
India, Art. 226 — Certiorari — Question 
of jurisdiction can be raised for the first 
time in petition under. AIR 1954 SC 440 
and (1952) 1 KB 338, Rel. one (Para 5) 
Cases Referred: Chronological Paras 


AIR 1972 Pat 407 = 1972 BLJR 
694. Kauleshwar Singh v. Parma- 


nand 3 
AIR 1969 SC 244 = (1969) 1 SCR 


328. Hiralal Aggarwal v. Ram- 

padarath Singh 3 
AIR 1954 SC 440 = 1955 SCR 250, 

T. C. Basappa v. T. Nagappa 4 
(1952) 1 KB 338 = (1952) 1 All ER 

122. Rex v, Northumberland 

Compensation Appeal Tribunal 4 


Balabhadra Prasad Singh and Shiva 
Nandan Ray. for Petitioners: K, P. 
Verma. Govt, Advocate and K. D. Chat- 


terii. K. N. Verma. Ramanand Prasad 
Yadav and A. B. Mathur. for Respon- 
dents. 


ORDER :— The petitioners, by two 
sale deeds. dated the 21st of April, 1969. 
purchased 0.12 acre of land in Plot No. 
1707 and Plot No. 1708 (whole), apper- 
taining to khata No. 1713. situate in vil- 
lage Chhotki Kako, from respondent Ne 
5 for a total consideration of Rs. 3,000/- 
execution of the two sale deeds was 
admitted before the registering authority 
on the said date. but they were copied 
out in the prescribed register, in accord- 
ance with the provisions of the Indian 
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Jawahar Lal v. Addl. Member, Board of Revenue [Prs. 1-3] Pat, 479: 


Registration Act. on the 10th of May. 
1969. Respondent No. 4, who owns plots 
Nos, 1709 and 1702, adjoining’ the land 
transferred, made an application under 
Section 16 (3) of the Bihar Land Re- 
forms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act. 1961. 
(Bihar Act 12 of 1962) — hereinafter re- 
ferred to ‘as “the Act” — before the ` 
Subdivisional Officer, Jehanabad (respon- 
dent No. 3) on the 29th of April, 1969. 
Before making the application. he had 
depositad the purchase money under the 
two sale deeds, together with a sum 
equal to ten per centum thereof, Res- _ 
pondent No, 3 issued notices of the ap- 
plication to the petitioners and respon- 
dent No. 5 on the Ist of May. 1969. By 
his order, dated the 25th of August, 1969, 
a copy whereof is annexure “3” to the 
writ aoplication, respondent No. 3 allow- 
ed the application, The petitioners went 
up in appeal against the said order and 
the Additional Collector, Gaya’ (respon- 
dent No, 2). who heard the appeal, by 
his order, dated the 14th of April. 1970, 
a copy of which is annexure “4” to the 
writ application, allowed the appeal and 
set aside the order of respondent No. 3 
(Annexure 3”), Respondent No. 4 then 
filed en application in revision before the 
Board of Revenue, which was finally 
heard by the Additional Member, Board 
of Revenue (respondent No. 1), who, 
by his resolution dated the 1st October, 
1970. a copy of which is Annexure “5” 


to the writ application, set aside the 
order of the Additional Collector (An- 
nexure “4”’) and restored that of the 
Subdivisional Officer (Annexure ‘'3”), 


Thereafter, the petitioners have filed the 
present application under Articles 226 
and 227 of the Constitution of India for 
a writ of certiorari quashing the resolu- 
tion of respondent No. 1 as contained in 
Annexure “5” to the writ petition. 


2. The only point urged by learn- 
ed counsel for the petitioners is that res- 
pondent No, 3 acted without jurisdiction 
in passing the order dated the Ist of 
May, 1969. entertaining the application 
of respondent No. 4 before the sale deeds 
were copied out. in the prescribed regis- 
ter in accordance with the provisions of 
the Indian Registration Act. and. con- 
sequently. final order, dated the 25th of 
August, 1969. passed by him was also 
without jurisdiction. 


J: It has been held by the Sup- 
rere Court. in Hiralal Aggarwal v. Ram- 
padarath Singh (AIR 1969 SC 244) that 
the right of reconveyance under Sec. 16 
of the Act accrues only when the regis- 
tration of a sale deed is complete, 
required by Sections 60 and 6] of 
Registration Act. and not before. 
other words. the right of reconvevance 
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does not accrue before ‘the sale deed’ is 
copied out in the books maintained for 
the purpose by the registering authority. 


Following the. above decision. the same: 


view has been reiterated by a Bench cf 
this Court, in Eauleshwar Singh v, Par- 
manand (AIR 1972 Pat 407), It may be 
stated that the same view, had been 
taken in ‘three 2arlier unreported Bench 


decisions of this Court, which have’ been ~ 


referred to in Kauleshwar Singh’s case. 
Therefore. there can be no doubt that 
the application of respondent No. 4 filed 
befere respondent No. 3 was not main- 
talnabie and that respondent No. 3 could 
not have -entertained that application, 


and,-consequently. the orders passed by. 


him on the Ist of May. 1969 issuing noti- 
ces to the petitioners ‘and respondent 
No. 5 and the firal order as contained in 
Annexure ‘3° allowing the said appli- 
cation were without jurisdiction. 

4. It has. been contended by Mr, 
K. D. Chatterji, who has appeared for 
respondent -No. 4, that- as the aforesaid 
point was not taken in any of the Courts 
below. the petitioners should not be 
“allowed to raise :t for the first time be- 
fore this Court. It has been stated on 
affidavit in the writ petition filed before 
this Court that the point was raised be- 
fore respondent No. 1. The resolution 
of respondent No. 1, however, does not 
show that the paint was raised before 
him, and we will proceed on the assump- 
tion that it was not raised there, In cur 
opinion. as a writ of certiorari is sought 


in this case on the ground of absence of 


. jurisdiction. the roint urged on behalf 
. of the petitioners can be allowed to be 
-` raised for the first time even before this 
Court. In Halsbury’s Laws of England, 
Third Edition Valume 1l. at page 75, 
Article. 138. it is stated: 


Where certiorari is sought 


eetesznane 


‘on the ground of absence or excess f` 


jurisdiction. bias by interest. fraud or 
breach of natural justice, extraneous 
evidence of these matters will be admis- 
sible. and indeed necessary. if they are 
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not apparent cn the face of the reoi: 


saktere 


i In support of this statement of law, the 


decision in Rex v. Northumberland Com- 
pensation App2al Tribunal (1952-1. KB 


. 338) has been referred to. In that case, 


Morris, L. J. observed as follows:— 

“It is plain that certiorari will not 
-ssue as the cloak of an appeal in dis- 
guise. It does noz lie in order to bring 
up an order or decision for rehearing of 
the issue raised in the proceedings. It 
exists to correct error of law where re- 
vealed on the face of an order or deci-' 
sion, or irreguiarity, or absence of or 
excess of, jurisdiction where show......... ‘a 


‘The observation in the passage quoted 


above was approved by the Supreme 
Court in-T. C. Basappa v. T. Nagappa 
(AIR 1954 SC 440). 

5. The fac: that in the instant,. 
ease the two sale deeds were not copied 
oat in the books maintained for the pur- 
pose by the registering authority before 
the 10th of .May, 1969, is not in dispute. 
We have been actually shown copies of 
tke two sale deeds which show that 
ttey were copied out only on the 10th 
oi May. 1969. In the circumstances, the 
ozder passed by respondent No. 3 (An- 


nexure “3’}, which has been affirmed by 
respondent No. 2 by his resolution ({An- 
mexure ‘5”) was vyithout jurisdiction 


and a writ cannct be refused to the peti- 
ticners on the ground that the question 
of jurisdiction kas been raised for the 
first time before this Court and it was 
net raised before the Courts below. 

6. For the foregoing reasons, we 
alow the application and direct that a 
writ of certiorari be issuied quashing the 
orders of respondent No. 8 as contained 
in Annexure "3" and the resolution of 
respondent No, 1 as contained in Anne- 
xure ‘5’. As the on of jurisdiction 
was not raised in the Courts below, there 
will be no order as to costs. 


Petition allowed. 


ENE 


